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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Title 4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Open
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.



Letter Opinion

LO-#98-002. Request from the Honorable Jose R. Rodriguez, El
Paso County Attorney, County Courthouse, 500 East San Antonio,
Room 203, El Paso, Texas, 79901, regarding whether article 37.122
of the Education Code prohibits the sale of alcoholic beverages at
non-school events held at a student activities complex owned by an
independent school district (RQ-1003).

SUMMARY. Subsection 37.122 of the Education Code does not
prohibit the sale of alcoholic beverages at the Student Activities
Complex owned by the Socorro Independent School District except
during an athletic event sponsored or participated in by a public school
of this state.

TRD-9801972

♦ ♦ ♦
Request for Opinion

RQ-1070. Request from the Honorable Jerry Patterson, Chair,
Veteran Affairs And Military Installations, Texas State Senate, P.O.
Box 12068, Austin, Texas, 78711, regarding whether foreclosure of a
senior lien extinguishes all rights under an inferior home equity lien,
and related question (Request No. 1070 ).

RQ-1071. Request from the Honorable David Sibley, Chair,
Economic Development Committee, Texas State Senate, P.O. Box
12068, Austin, Texas, 78711, regarding whether the North Bosque
Water Supply Corporation is subject to the Open Meetings Act,
chapter 551, Government Code (Request No. 1071 ).

RQ-1072. Request from the Honorable Al Edwards, Chair, Commit-
tee on Rules and Regulations, Texas House of Representatives, P.O.

Box 2910, Austin, Texas, 78768-2910, regarding restoration of civil
rights under article 48.05, Code of Criminal Procedure, for individ-
ual convicted of "other" offense that is a misdemeanor (Request No.
1072).

RQ-1073. Request from the Honorable Frank D. Moore, Delta
County Attorney, P.O. Box 28, Cooper, Texas, 75432, regarding
whether a commissioners court may lease court house space to a
title company (Request No. 1073).

RQ-1074. Request from the Honorable Rene O. Oliveira, Chair,
Committee on Economic Development, Texas House of Representa-
tives, P.O. Box 2910, Austin, Texas, 78768-2910, regarding whether
a municipality may establish a civil penalty for violations of sections
485.019, Health and Safety Code restriction of access to aerosol paint
that exceeds the penalty set by statute (Request No. 1074).

RQ-1075. Request from the Honorable Joe Frank Garza, District
Attorney, 79th Judicial District of Texas, P.O. Drawer 3157, Alice,
Texas, 78333, regarding whether an independent school district may
employ a teacher who is married to a member of the board of trustees
(Request No. 1075).

RQ-1076. Request from the Honorable Clyde Alexander, Chair,
Committee on Transportation, Texas House of Representatives, P.O.
Box 2910, Austin, Texas, 78768-2910, regarding authority of the
Department of Public Safety to detain motorcyclists who are riding
without a helmet (Request No. 1076).

TRD-9801973

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

Part XV. Health and Human Services

Chapter 355. Medicaid Reimbursement Rates

Subchapter E. Community Care for Aged and
Disabled
1 TAC §355.502–§355.505

The Health and Human Services Commission proposes amend-
ments to §355.502, concerning reimbursement methodology for
the Community-based Alternatives (CBA) Program, §355.503,
concerning reimbursement methodology for the CBA Program
for 1997 and subsequent cost reports, §355.504, concerning re-
imbursement methodology for the Community Living Assistance
and Support Services (CLASS) Waiver Program, and §355.505,
concerning reimbursement methodology for the CLASS Pro-
gram for 1997 and subsequent cost reports.

The purpose of the amendments to the CBA rules is to eliminate
the monthly fee paid to providers to obtain medical supplies
and prescriptions for the recipient. Costs for medical supplies
will be included as adaptive aids in the current CBA requisition
fee schedule. Prescriptions currently are covered through the
Medicaid Vendor Drug Program. The proposed amendments
also establish a methodology for determination of a payment
rate for reassessment of the recipient after Medicaid eligibility
is established. Such reassessments are required by federal
regulations.

The amendments to the CLASS rules are intended to establish
a methodology for determination of a fee schedule to reimburse
CLASS providers for staff costs in acquisition of adaptive
aids and minor home modifications for the recipient. These
costs currently are reimbursed as habilitation units of service.
If approved, the amendments will establish a methodology
similar to the CBA program for these costs. In addition, the
amendment would establish a methodology to determine the
payment rate for reassessment of a recipient after Medicaid
eligibility is established. Such reassessments are required by
federal regulations.

Gary Bego, Associate Commissioner for Fiscal Affairs, has
determined that for the first five years the rule is in effect no
fiscal implications for state or local government are anticipated
from the enforcement or administration of the rule.

Mr. Bego has also determined that for each year of the first
five years this rule is in effect the public benefit anticipated from
the enforcement of this rule is (1) clarification of the handling of
revenue from acquisition fees by providers for medical supplies,
prescriptions, adaptive aids, and minor home modifications,
(2) the determination of an appropriate reimbursement of
reassessment of a CBA or CLASS program participant. There
is no anticipated economic cost to persons required to comply
with the proposed rule. This rule will have no local employment
impact. There will be no effect on small businesses.

Questions or comments by members of the public on the
proposed rule are solicited. Information about the proposal may
be obtained by contacting Carolyn Pratt, Texas Department of
Human Services, P. O. Box 149030, Austin, Texas 78714-9030,
or by phone 512-438-4057. Written comments on the proposal
should be mailed or delivered to Steve Svadlenak, Texas Health
and Human Services Commission, P.O. Box 13247, Austin,
Texas 78711, or by facsimile (FAX) to (512) 424-6641.

The amendments are proposed under Texas Government Code,
§531.033, which authorizes the commissioner of health and
human services to adopt rules necessary to carry out the
commission’s duties under chapter 531, and under §531.021,
which authorizes the commission to adopt reasonable rules
and standards to govern the establishment of rates fees,
and charges for medical assistance payments under Human
Resources Code, Chapter 32.

This amendments implement Texas Government Code, Chapter
531, §531.021 and Human Resources Code, Chapter 32,
§32.028.

§355.502. Reimbursement Methodology for the Community-based
Alternatives Program - a 1915(c) Medicaid Home and Community-
based Waiver for Aged and Disabled Adults Who Meet Criteria for
Alternatives to Nursing Facility Care.

(a) General requirements. Cost reports pertaining to
providers’ fiscal years ending in calendar year 1996, or modeled
costs used for reimbursement determination, will be governed by
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the information in this section, and the information in §355.201(b)
of this title (relating to General Specifications and Methodology).
In addition, the Texas Department of Human Services (DHS)
applies the general principles of cost determination as specified
in § 355.101 of this title (relating to Introduction). Cost reports
pertaining to providers’ fiscal years ending in calendar year 1997
and subsequent years will be governed by the information in
§355.503 of this title (relating to Reimbursement Methodology for
Community-based Alternatives Waiver Program, a 1915(c) Medicaid
Home and Community-based Waiver for Aged and Disabled Adults
Who Meet Criteria for Alternatives to Nursing Facility Care: 1997
and Subsequent Cost Reports).

(b) - (h) (No change.)

(i) Waiver reimbursement determination methodology. Rec-
ommended reimbursements are determined in the following manner.

(1) Unit of service reimbursement. Reimbursement for
personal assistance services, nursing, physical therapy, occupational
therapy, speech pathology, and in-home respite care services will be
determined on a fee-for-service basis in the following manner.

(A) Total allowable costs for each provider will be
determined by analyzing the allowable historical costs reported on
the cost report.

(B) Total allowable costs are reduced by the amount
of the pre-enrollment expense fee, [and] requisition fee, and
reassessment fee revenues accrued for the reporting period. [received
through a voucher payment system]

(C) - (F) (No change.)

(2) - (3) (No change.)

(4) Requisition fees. Requisition fees are reimbursements
paid to the CBA home and community support services contracted
providers for their efforts in acquiring adaptive aids and minor
home modifications for CBA participants. [Reimbursement for
medical suppliesand prescriptions covered under adaptive aidswill be
determined on a per month per client served basis.] Reimbursement
for adaptive aids and minor home modifications will vary based on
the actual cost of the adaptive aid and minor home modification.
Reimbursements are determined using a method based on modeled
projected expenses which are developed by using data from surveys;
cost report data from [ other] similar programs; consultation with
other service providers and/or professionals experienced in delivering
contracted services; and/or other sources.

(5) Reassessment fees. Reassessment fees are reimburse-
ments paid to CBA home and community support services contracted
providers for performing annual reassessments. Reimbursements are
determined using a method based on modeled projected expenses
which are developed by using data from surveys; cost report data
from similar programs; consultation with other service providers and/
or professionals experienced in delivering contracted services; and/or
other sources.

[(5) Pre-enrollment expense fee. Reimbursement for
pre-enrollment assessment is determined using a method based on
modeled projected expenses which are developed by using data from
surveys; cost report data from other similar programs, consultation
with other service providers and/or professionals experienced in
delivering contracted services; and other sources.]

(6) Pre-enrollment expense fee. Reimbursement for
pre-enrollment assessment is determined using a method based on
modeled projected expenses which are developed by using data from

surveys; cost report data from other similar programs, consultation
with other service providers and/or professionals experienced in
delivering contracted services; and other sources.

[(6) Exceptions to the reimbursement determination
methodology. DHS may adjust reimbursement to compensate for
anticipated future changes in the program requirements in accordance
with §355.109 of this title (relating to Adjusting Reimbursement
When New Legislation, Regulations, or Economic Factors Affect
Costs).]

(7) Exceptions to the reimbursement determination
methodology. DHS may adjust reimbursement to compensate for
anticipated future changes in the program requirements in accordance
with §355.109 of this title (relating to Adjusting Reimbursement
When New Legislation, Regulations, or Economic Factors Affect
Costs).

[(7) Authority to determine reimbursement. The author-
ity to determine reimbursement is specified in §355.101 of this title
(relating to Introduction).]

(8) Authority to determine reimbursement. The authority
to determine reimbursement is specified in §355.101 of this title
(relating to Introduction).

§355.503. Reimbursement Methodology for the Community-based
Alternatives Waiver Program - a 1915(c) Medicaid Home and
Community-based Waiver for Aged and Disabled Adults Who
Meet Criteria for Alternatives to Nursing Facility Care: 1997 and
Subsequent Cost Reports.

(a) - (c) (No change.)

(d) Waiver reimbursement determination methodology. Rec-
ommended reimbursements are determined in the following manner.

(1) Unit of service reimbursement. Reimbursement for
personal assistance services, nursing, physical therapy, occupational
therapy, speech pathology, and in-home respite care services will be
determined on a fee-for-service basis in the following manner.

(A) (No change.)

(B) Total allowable costs are reduced by the amount
of the pre-enrollment expense fee, [and] requisition fee, and
reassessment fee revenues accrued for the reporting period. [received
through a voucher payment system.]

(C)- (F) (No change.)

(2) - (3) (No change.)

(4) Requisition fees. Requisition fees are reimbursements
paid to the CBA home and community support services contracted
providers for their efforts in acquiring adaptive aids and minor
home modifications for CBA participants. [Reimbursement for
medical suppliesand prescriptions covered under adaptive aidswill be
determined on a per month per client served basis.] Reimbursement
for adaptive aids and minor home modifications will vary based on
the actual cost of the adaptive aid and minor home modification.
Reimbursements are determined using a method based on modeled
projected expenses which are developed by using data from surveys;
cost report data from [ other] similar programs; consultation with
other service providers and/or professionals experienced in delivering
contracted services; and/or other sources.

(5) Reassessment fees. Reassessment fees are reimburse-
ments paid to CBA home and community support services contracted
providers for performing annual reassessments. Reimbursements are
determined using a method based on modeled projected expenses
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which are developed by using data from surveys; cost report data
from similar programs; consultation with other service providers and/
or professionals experienced in delivering contracted services; and/or
other sources.

[(5) Pre-enrollment expense fee. Reimbursement for
pre-enrollment assessment is determined using a method based on
modeled projected expenses which are developed by using data from
surveys; cost report data from other similar programs, consultation
with other service providers and/or professionals experienced in
delivering contracted services; and other sources.]

(6) Pre-enrollment expense fee. Reimbursement for pre-
enrollment assessment is determined using a method based on
modeled projected expenses which are developed by using data from
surveys; cost report data from other similar programs, consultation
with other service providers and/or professionals experienced in
delivering contracted services; and other sources.

[(6) Exceptions to the reimbursement determination
methodology. DHS may adjust reimbursement if new legislation,
regulations, or economic factors affect costs, according to §355.109
of this title (relating to Adjusting Reimbursement When New
Legislation, Regulations, or Economic Factors Affect Costs).]

(7) Exceptions to the reimbursement determination
methodology. DHS may adjust reimbursement if new legislation,
regulations, or economic factors affect costs, according to §355.109
of this title (relating to Adjusting Reimbursement When New
Legislation, Regulations, or Economic Factors Affect Costs).

(e) - (h) (No change.)

§355.504. Reimbursement Methodology for the Community Living
Assistance and Support Services Waiver Program - a 1915(c) Med-
icaid Home and Community-based Waiver for Persons With Related
Conditions.

(a) General requirements. Cost reports pertaining to
providers’ fiscal years ending in calendar year 1994, 1995, or 1996
will be governed by the information in this section, and the informa-
tion in §355.201(b) of this title (relating to General Specifications
and Methodology). In addition, the Texas Department of Human
Services (DHS) applies the general principles of cost determination
as specified in § 355.101 of this title (relating to Introduction). Cost
reports pertaining to providers’ fiscal years ending in calendar year
1997 and subsequent years will be governed by the information in
§355.505 of this title (relating to Reimbursement Methodology for
1915(c) of the Social Security Act Medicaid Home and Community
Based Waiver Services for Persons With Related Conditions: 1997
and Subsequent Cost Reports).

(b)-(c) (No change.)

(d) Waiver reimbursement determination methodology.

(1) - (3) (No change.)

(4) Reimbursement determination process. Recom-
mended unit of service reimbursements are determined in the fol-
lowing manner.

(A) Unit or service reimbursement for habilitation,
nursing, physical therapy, occupational therapy, speech pathology,
and psychological services are determined in the following manner:

(i) (No change.)

(ii) Total allowable costs are reduced by the
amount of the administrative expense fee, requisition fee, and

reassessment fee revenues accrued for the reporting period. [received
through a voucher payment system.]

(iii) - (vii) (No change.)

(B)-(D) (No change.)

(5) (No change.)

(e) (No change.)

(f) Requisition fees. Requisition fees are reimbursements
paid to the CLASS direct service agency contract-ed providers for
their efforts in acquiring adaptive aids and minor home modifications
for CLASS participants. Reimbursement for adaptive aids and
minor home modifications will vary based on the actual cost of
the adaptive aid and minor home modification. Reimbursements are
determined using a method based on modeled projected expenses
which are developed by using data from surveys; cost report data
from similar programs; consultation with other service providers and/
or professionals experienced in delivering contracted services; and/or
other sources.

[(f) Reporting requirements. The program director’s full
salary is to be reported on the line item of the cost report designated
for the director.]

(g) Reassessment fees. Reassessment fees are reimburse-
ments paid to CLASS direct service agency contracted providers for
performing annual reassessments. Reimbursements are determined
using a method based on modeled projected expenses which are de-
veloped by using data from surveys; cost report data from similar pro-
grams; consultation with other service providers and/or professionals
experienced in delivering contracted services; and/or other sources.

[(g) Allowable and unallowable costs.]

(h) Reporting requirements. The program director’s full
salary is to be reported on the line item of the cost report designated
for the director.

(i) Allowable and unallowable costs.

(1) General. Allowable and unallowable costs are defined
to identify expenses which are and are not reasonable and necessary
to provide waiver services to clients by a prudent and cost-effective
operation. Only allowable cost information is used to compile the
reimbursement determination data base. Cost reporting by providers
should be consistent with generally accepted accounting principles
(GAAP). In cases where DHS cost reporting rules conflict with
GAAP, IRS, or other authorities, DHS rules take precedence for cost
reporting purposes.

(2) Definitions. The following words and terms, when
used in this section, shall have the following meanings, unless the
context clearly indicates otherwise.

(A) Allowable costs. Those expenses that are reason-
able and necessary in the normal conduct of operations relating to
the provision of waiver services.

(i) "Reasonable" refers to the amount expended.
The test of reasonableness is that the amount expended does not
exceed the cost which would be incurred by a prudent business
operator seeking to contain costs.

(ii) "Necessary" refers to the relationship of the
cost to provision of waiver services. To qualify as a necessary
expense, a cost must be one that is usual and customary in
the operation of waiver services and must meet the following
requirements.
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(I) The expenditure was not for personal or
other activity not specifically related to the provision of waiver
services.

(II) The cost does not appear on the list of
specific unallowable costs and is not unallowable under other federal,
state, or local laws or regulations.

(III) The cost bears a significant relationship to
the provision of waiver services. The test of significance is whether
elimination of the expenditure would adversely affect the delivery of
waiver services.

(IV) The expense was incurred in the purchase
of materials, supplies, or services provided directly to the clients or
staff of the program in the conduct of normal business operations.

(iii) Normal conduct of operations relating to
waiver services and the pre-enrollment assessment process includes,
but is not limited to, the following:

(I) The administrative expense fee covers reim-
bursement for the pre-enrollment assessment and care planning ser-
vices.

(II) Only direct contact with the client is
considered allowable when recording pre-enrollment assessment and
care planning time for each type of professional service.

(III) Only costs associated with the pre-
enrollment assessment and care planning of those clients seeking
enrollment into the waiver program will be allowed.

(IV) Expenses not used solely for the provi-
sion of waiver services and the pre-enrollment assessment. When-
ever allowable costs are attributable partially to personal or other
business interests not related to the provision of waiver services/pre-
enrollment assessment and partially to waiver services/pre-enrollment
assessment, the latter portion may be allowed on a pro rata basis if
the proportion of use by the waiver services/pre-enrollment assess-
ment is well-documented.

(V) Allowable costs for cost reporting purposes
should result from arms-length transactions involving unrelated par-
ties. However, in related-party transactions the allowable cost to the
waiver services program is limited to the lesser of the actual cost to
the related party (excluding markups and profit margins) or the cost
to the contracted waiver service provider. Such allowable cost must
not exceed the usual and customary charges for comparable goods or
services in an arms-length transaction. A related party is a natural
person or organization related to the provider entity by blood/mar-
riage, or common ownership, or any association which permits either
entity to exert power or influence, either directly or indirectly, over
the other.

(B) Unallowable costs. Those expenses that are not
reasonable or necessary for the provision of waiver services and the
pre-enrollment assessment. Unallowable costs are not included in the
data base used to determine recommended reimbursements and fees.

(3) List of Allowable Costs. The following list of
allowable costs is not comprehensive, but rather serves as a general
guide and identifies certain key expense areas. The absence of a
particular cost does not necessarily mean that it is not an allowable
cost.

(A) Compensation of waiver services staff. Compen-
sation will be given only to those staff who provide waiver services
directly to the clients or in support of staff of the waiver services

program in the normal conduct of operations relating to the provision
of waiver services. This includes:

(i) Wages and salaries.

(ii) Payroll taxes and insurance. Federal Insurance
Contributions Act (FICA or social security), unemployment compen-
sation insurance, workman’s compensation insurance.

(iii) Employee benefits. Employer-paid health, life,
accident, liability, and disability insurance for employees; contribu-
tions to employee retirement fund; and deferred compensation limited
to the dollar amount the employer contributes. The expense:

(I) must represent a clearly enumerated liability
of the employer to individual employees;

(II) must not be incurred as a benefit to em-
ployees who do not provide services directly to the clients or staff of
the waiver services program; and

(III) must not represent any form of profit
sharing.

(B) Compensation of staff outside of the waiver
program who provide services directly to the clients or in support
of staff of the program. Allowable compensation is limited to the
pro rata portion of the actual working time spent on behalf of the
program.

(C) Compensation of outside consultants providing
services directly to the clients or in support of staff of the program.

(D) Materials and supplies. Includes office supplies,
housekeeping supplies, medical, and other supplies.

(E) Utilities. Includes electricity, natural gas, fuel oil,
water, waste water, garbage collection, telephone, and telegraph.

(F) Buildings, equipment, and capital expenses.
Buildings, equipment, and capital used by the waiver provider or in
support of the waiver services staff, and not for personal business. If
these costs are shared with other program operations, the portion of
the costs relating directly to waiver services may be allowed on a pro
rata basis if the proportion of use for waiver services is documented.

(G) Depreciation and amortization expense. Property
owned by the provider entity and improvements to owned, leased, or
rented property used by the waiver provider that are valued at more
than $500 at the time of purchase must be depreciated or amortized
using the straight line method. The minimum usable lives to be
assigned to common classes of depreciable property are as follows:

(i) buildings: 30 years, with a minimum salvage
value of 10%; and

(ii) transportation equipment used for the transport
of clients, materials and supplies, or staff providing waiver services:
a minimum of three years for passenger automobiles and five years
for light trucks and vans, all with a minimum salvage value of 10%.

(H) Provider-owned property. Property owned by the
provider entity and improvements to property owned, leased, or rented
by the provider that are valued at less than $500 at the time of
purchase may be treated as ordinary expenses.

(I) Rental and lease expense. This includes rental
and lease expenses for buildings, building equipment, transportation
equipment, other equipment, related materials, and supplies used by
the waiver provider. Rental or lease expense paid to a related party
is limited to the actual allowable cost incurred by the related party.
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(J) Transportation expense. This includes the cost of
public transportation or mileage claimed at the allowable reimburse-
ment per mile set by the state legislature for state employees.

(K) Interest expense. Interest expense is allowable on
loans for the acquisition of allowable items, subject to:

(i) all of the requirements for allowable costs,

(ii) written evidence of the loan, and

(iii) the provider entity being named as maker or
comaker of the note. Allowable interest is limited to the lesser of
the cost to the related party or the prevailing national average prime
interest rate for the year in which the loan contract was executed.

(L) Tax expense. This includes real and personal
property taxes, motor vehicle registration fees, sales taxes, Texas
corporate franchise taxes, and organization filing fees.

(M) Insurance expense. This includes facility fire and
casualty, professional liability and malpractice, and transportation
insurance.

(N) Contract waiver services provided by outside ven-
dors to persons with related conditions.

(O) Business and professional association dues lim-
ited to associations devoted primarily to the issues of related condi-
tions.

(P) Outside training costs. Limited to direct costs
(transportation, meals, lodging, and registration fees) for training
provided to personnel rendering services directly to the clients or staff
of the waiver provider. The training must be directly related to issues
concerning related conditions and located within the continental
United States.

(4) List of unallowable costs. Unallowable costs are those
expenses that are not reasonable or necessary for the provision of
waiver services. Unallowable costs are not included in the reim-
bursement determination data base used to determine recommended
reimbursements. The following list is not intended to be comprehen-
sive, but rather to serve as a general guide and identify certain key
expense areas that are not allowable. The absence of a particular cost
does not necessarily mean that it is an allowable cost.

(A) Compensation in the form of salaries, benefits, or
any form of compensation given to individuals who do not provide
waiver services either directly to clients or in support of staff;

(B) Personal expenses not directly related to the
provision of waiver services;

(C) Client room and board expenses, except for those
related to respite care;

(D) management fees paid to a related party that are
not derived from the actual cost of materials, supplies, or services
provided directly to the program;

(E) Advertising expenses other than those for yellow
pages advertising, advertising for employee recruitment, and adver-
tising to meet any statutory or regulatory requirement;

(F) Business expenses not directly related to the
provision of waiver services;

(G) Political contributions;

(H) Depreciation and amortization of unallowable
costs. This includes amounts in excess of those resulting from the
straight line depreciation method, capitalized lease expenses in excess

of the actual lease payment, and goodwill or any excess above the
actual value of the physical assets at the time of purchase;

(I) Trade discounts of all types. This includes returns,
allowances, and refunds;

(J) Donated facilities, materials, supplies, and ser-
vices, including the values assigned to the services of unpaid workers
and volunteers;

(K) Dues to all types of political and social organi-
zations, and to professional associations not directly and primarily
concerned with the provision of waiver services;

(L) Entertainment expenses except those incurred for
entertainment provided to the staff of the waiver provider as an
employee benefit;

(M) Boards of directors’ fees;

(N) Fines and penalties for violations of regulations,
statutes, and ordinances of all types;

(O) Fund raising and promotional expenses;

(P) Expenses incurred in the purchase of goods and
services with revenues from gifts, donations, endowments, and trusts;

(Q) Interest expenses on loans pertaining to unallow-
able items and on that portion of interest paid which is reduced or
offset by interest income;

(R) Insurance premiums pertaining to items of unal-
lowable cost;

(S) Accrued expenses that are not a legal obligation
of the provider or are not clearly enumerated as to dollar amount.
This includes any form of profit sharing and the accrued liabilities of
deferred compensation plans;

(T) Planning and evaluation expenses for the purchase
of depreciable assets, except where purchases are actually made and
the assets are put into service in providing waiver services;

(U) Mileage expense which exceeds the current reim-
bursement rate set by the Texas Legislature for state employee travel
or expenses exceeding actual cost of public transportation;

(V) Costs of purchases from a related party which
exceed the original cost to the related party;

(W) Out-of-state travel expenses, except for provision
of waiver services that may include training and quality assurance
functions;

(X) Legal and other costs associated with litigation
between a provider and state or federal agencies, unless the litigation
is decided in the provider’s favor,

(Y) Contributions to self-insurance funds which do
not represent payments based on current liabilities;

(Z) Any expense incurred because of imprudent
business practices;

(AA) Expenses which cannot be adequately docu-
mented;

(BB) Expenses not reported according to the instruc-
tions on the cost report;

(CC) Expenses not allowable under other pertinent
federal, state, or local laws and regulations; and
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(DD) Federal, state, and local income taxes and any
expenses related to preparing and filing income tax forms.

§355.505. Reimbursement Methodology for the Community Living
Assistance and Support Services Waiver Program - a 1915(c) Med-
icaid Home and Community-based Waiver for Persons With Related
Conditions: 1997 and Subsequent Cost Reports.

(a)-(c) (No change.)

(d) Waiver reimbursement determination methodology.

(1)-(3) (No change.)

(4) Reimbursement determination process. Recom-
mended unit of service reimbursements are determined in the fol-
lowing manner.

(A) Unit or service reimbursement for habilitation,
nursing, physical therapy, occupational therapy, speech pathology,
and psychological services are determined in the following manner:

(i) Total allowable costs for each provider will be
determined by analyzing the allowable historical costs reported on
the cost report and other pertinent cost survey information.

(ii) Total allowable costs are reduced by the
amount of the administrative expense fee, requisition fee, and
reassessment fee revenues accrued for the reporting period.[ received
through a voucher payment system.]

(iii)-(vii) (No change.)

(B)-(D) (No change.)

(e) (No change.)

(f) Requisition fees. Requisition fees are reimbursements
paid to the CLASS direct service agency contract-ed providers for
their efforts in acquiring adaptive aids and minor home modifications
for CLASS participants. Reimbursement for adaptive aids and
minor home modifications will vary based on the actual cost of
the adaptive aid and minor home modification. Reimbursements are
determined using a method based on modeled projected expenses
which are developed by using data from surveys; cost report data
from similar programs; consultation with other service providers and/
or professionals experienced in delivering contracted services; and/or
other sources.

[(f) Allowable and unallowable costs.

[(1) Providers must follow the guidelines in determining
whether a cost is allowable or unallowable as specified in §335.102
and §355.103 of this title (relating to General Principles of Allowable
and Unallowable Costs, and Specifications for Allowable and Unal-
lowable Costs) as well as the following provisions.

[ (2) Participant room and board expenses are not
allowable, except for those related to respite care.

[(3) The cost of adaptive aids and home modifications
are not allowable. Allowable labor costs associated with acquiring
adaptive aids and home modifications should be reported in the
cost report. Any item purchased for participants in this program
and reimbursed through a voucher payment system is unallowable.
Refer to §355.103(17)(K) of this title (relating to Specifications for
Allowable and Unallowable Costs). ]

(g) Reassessment fees. Reassessment fees are reimburse-
ments paid to CLASS direct service agency contracted providers for
performing annual reassessments. Reimbursements are determined
using a method based on modeled projected expenses which are de-
veloped by using data from surveys; cost report data from similar pro-

grams, consultation with other service providers and/or professionals
experienced in delivering contracted services; and/or other sources.

[(g) Authority to determine reimbursement. The authority to
determinereimbursement is specified in §355.101 of this title (relating
to Introduction).]

(h) Allowable and unallowable costs.

(1) Providers must follow the guidelines in determining
whether a cost is allowable or unallowable as specified in §355.102
and §355.103 of this title (relating to General Principles of Allowable
and Unallowable Costs, and Specifications for Allowable and Unal-
lowable Costs) as well as the following provisions.

(2) Participant room and board expenses are not allow-
able, except for those related to respite care.

(3) The cost of adaptive aids and home modifications
is not allowable. Allowable labor costs associated with acquiring
adaptive aids and home modifications should be reported in the
cost report. Any item purchased for participants in this program
and reimbursed through a voucher payment system is unallowable.
Refer to §355.103(b)(17)(K) of this title (relating to Specifications
for Allowable and Unallowable Costs).

[(h) Reporting revenue. Revenues must be reported on the
cost report in accordance with §355.104 of this title (relating to
Revenues).]

(i) Authority to determine reimbursement. The authority to
determinereimbursement is specified in §355.101 of this title (relating
to Introduction).

[(i) Reviews and field audits of cost reports. DHS staff
perform desk reviews or field audits on all contracted providers. The
frequency and nature of the field audit are determined by DHS to
ensure the fiscal integrity of the program. Desk reviews and field
audits will be conducted in accordance with 355.106 of this title
(relating to Basic Objectives and Criteria for Audit and Desk Review
of Cost Reports), and providers will be notified of the results of a
desk review or a field audit in accordance with §355.107 of this title
(relating to Notification of Exclusions and Adjustments). Providers
may request an informal review and, if necessary, an administrative
hearing to dispute an action taken by DHS under §355.110 of this
title (relating to Informal Reviews and Formal Appeals).]

(j) Reporting revenue. Revenues must be reported on the
cost report in accordance with §355.104 of this title (relating to
Revenues).

[(j) Reporting requirements. The program director’ s full
salary is to be reported on the line item of the cost report designated
for the director.]

(k) Reviews and field audits of cost reports. DHS staff
perform desk reviews or field audits on all contracted providers. The
frequency and nature of the field audit are determined by DHS to
ensure the fiscal integrity of the program. Desk reviews and field
audits will be conducted in accordance with §355.106 of this title
(relating to Basic Objectives and Criteria for Audit and Desk Review
of Cost Reports), and providers will be notified of the results of a
desk review or a field audit in accordance with §355.107 of this title
(relating to Notification of Exclusions and Adjustments). Providers
may request an informal review and, if necessary, an administrative
hearing to dispute an action taken by DHS under §355.110 of this
title (relating to Informal Reviews and Formal Appeals).
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(l) Reporting requirements. The program director’s full
salary is to be reported on the line item of the cost report designated
for the director.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801839
Marina Henderson
Executive Deputy Commissioner
Health and Human Services Commission
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 424–6576

♦ ♦ ♦
TITLE 4. AGRICULTURE

Part I. Texas Department of Agriculture

Chapter 3. Boll Weevil Eradication Program

Subchapter E. Creation of Eradication Zones
4 TAC §3.110

The Texas Department of Agriculture (the department) proposes
an amendment to §3.110, concerning the Southern High Plains
Boll Weevil Eradication Zone The amendment is proposed to
change the name of the area designated as the Southern
High Plains Boll Weevil Eradication Zone to the Western High
Plains Boll Weevil Eradication Zone. The name change is
proposed, upon the request of the Southern High Plains Boll
Weevil Eradication Zone Interim Advisory Committee, to avoid
confusion due to the current name of the zone being similar
to the existing Southern High Plains/Caprock zone, and to
more accurately describe the geographical area included in
the designated zone. All of the area currently included in the
Southern High Plains Zone will be designated as the Western
High Plains Boll Weevil Eradication Zone.

Katie Dickie Stavinoha, special assistant for producer relations,
has determined that for the first five-year period the section
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Ms. Stavinoha also has determined that for each year of the first
five years the section is in effect the public benefit anticipated as
a result of enforcing the sections will be less confusion among
cotton growers and the public in regards to the area covered by
the zone. There will be no effect on small businesses. There
is no anticipated economic cost to persons required to comply
with the amendment as proposed.

Comments on the proposal may be submitted to Katie Dickie
Stavinoha, Special Assistant for Producer Relations, P.O. Box
12847, Austin, Texas 78711, and must be received no later than
30 days from the date of the publication of this proposal in the
Texas Register.

The amendment is proposed under the Texas Agriculture Code,
§74.1042, which provides the commissioner of agriculture with
the authority, by rule, to designate an area of the state as
a proposed boll weevil eradication zone; and Senate Bill
1814, 75th Legislature, 1997, §1.27(d), which provides the

commissioner of agriculture with the authority to by rule divide
a statutory zone and fairly apportion any debt to each portion
of the divided zone.

The codes affected by the proposal are the Texas Agriculture
Code, Chapter 74.

§3.110. Western [Southern] High Plains Boll Weevil Eradication
Zone.
The Western [Southern] High Plains Boll Weevil Eradication Zone
shall consist of the following area originally included as a part of
the Southern High Plains/Caprock Eradication Zone described at the
Texas Agriculture Code, §74.1021(e): all of Andrews, Gaines and
Yoakum counties; all of Terry County except for all land north of a
line 1.25 miles south of the Hockley County line from FM 303 east
to Highway 385 and all land north and east of a line with boundaries
of County Road 230, County Road 525 also known as Cemetery
Road, and County Road 280 to the Lynn County line; and all of
Lynn County except for all land north and east of a line 5 miles
north of Hwy 380 following County Road 18 that extends from the
Terry County line east for 10 miles, then turns south to Hwy 380,
and runs east to the intersection of FM 212 before turning south to
the Borden County line.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801831
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–7541

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOP-
MENT

Part V. Texas Department of Economic
Development

Chapter 176. Enterprise Zone Program
10 TAC §§176.1–176.4, 176.7, 176.8, 176.10, 176.11

The Texas Department of Economic Development (department)
proposes amendments to §§176.1–176.4, 176.7, 176.8, 176.10,
and 176.11, relating to the Texas Enterprise Zone Program.

The proposed amendments to §176.1 change the name of the
department to reflect the abolishment of the Texas Department
of Commerce by Senate Bill 932 of the 75th Legislature,
the transfer of that agency’s functions to the department,
effective September 1, 1997, and the replacement of the Texas
Department of Commerce Policy Board with the governing
board of the department. The proposed amendments further
change legal citations to reference the correct sections of the
Government Code and the Texas Administrative Code and
change the name of the division that administers the program
within the department.

The proposed amendments to §176.2 change legal citations
to correctly reference sections of the Texas Administrative
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Code. Section 176.2(b)(5), concerning a qualified hotel project,
is being amended to define the application requirements for
hotel projects and to conform the rule to the Enterprise Zone
Act, §2303.003 and §2303.5055. Section 176.2(b)(6)(A)(i),
relating to enterprise project certifications, is being amended
to eliminate contradictory language and to add clarification.
Section 176.2(d) is being amended to further define the fee
structure for a name change and assumption of an enterprise
project. This section is also being amended to include a
nonrefundable fee to recover the department’s cost of providing
direct technical assistance to enterprise projects relating to the
adjustment of the total number of jobs allocated in their original
project application.

The proposed amendments to §176.3(e) allow the inclusion
of an industrial park in an enterprise zone without including
unemployment and poverty data for the block groups included in
the park if no other area of the block group outside the industrial
park is included. This would benefit the communities in that
the Enterprise Zone program could be used as an incentive to
attract businesses in the industrial park, and thereby providing
employment opportunities for enterprise zone residents. The
proposed amendments to §176.3(f)(2), establish guidelines
for applicants to submit their application after the nominating
ordinance or order is passed. This language is being added to
define the time frame in which nominating ordinances or orders
are submitted.

The proposed amendments to §176.4 clarify the information
needed in a nominating ordinance or order when applying for
an enterprise zone designation. The proposed amendments
to §176.4(a)(2)(B), clarify the identification of the designated
representative and liaison to communicate and negotiate with
the department. The proposed amendments to §176.4(a)(5)(A),
add identification of industrial parks, when applicable, as a re-
quirement when mapping out the proposed area of an enter-
prise zone. The proposed amendment to §176.4(a)(6)(B) adds
the effective date on which the term of reinvestment zones be-
came the same as state enterprise zone designations.

The proposed amendments to §176.7 add language setting
forth job creation and job retention requirements in order to
clarify existing program policies used to determine whether or
not a project qualifies as a retention project.

The proposed amendments to §176.8(c)(2), correct the legal
citation to the Texas Enterprise Zone Act. The proposed
amendments to §176.8(d), add language allowing enterprise
projects to adjust the total number of jobs allocated as a result
of their original project application. This process would benefit
the related community and enterprise project because it may
be used as an incentive for businesses to continue to create
additional jobs and to further expand, it would reward successful
companies, and it may prevent the community from using one
of the limited 65 project designations on a project that is already
approved.

The proposed amendments to §176.10(b)(1) clarify enterprise
project application deadlines. The proposed amendments to
§176.10(b)(2)(A) allow communities to have no more than three
projects designated and the ability to gain three bonus projects
for a total allocation of six. The proposed change will encourage
the communities to nominate strong projects in order to score
well and earn a bonus project. The proposed amendments
to §176.10(b)(2)(B) clarify the circumstances under which a
governing body may receive a bonus enterprise project and to

further clarify where bonus projects can be used. This section
has also been amended to reflect the availability of regular and
bonus designations.

The proposed amendments to §176.11 reflect the repeal of the
bi-annual cost-benefit analysis reporting requirement by House
Bill 2906 of the 75th Legislature.

James Albright, Director of Finance, has determined that for
each year of the first five years that the amendments will
be in effect there will be no additional cost, no reduction in
costs, and no loss or increase in revenue to the state or to
local governments as a result of enforcing or administering
the amendments. The probable economic cost to persons
required to comply with the amendments is any cost incurred
by businesses in preparing and submitting applications. Costs
to businesses receiving enterprise project designation will be
significantly offset by the benefits of the program.

Mr. Albright also has further determined that the public benefit
that can be expected for each year of the first five years that the
amendments are in effect is that local communities participating
in the Enterprise Zone Program may realize the creation and
retention of jobs and capital investment by businesses within
the community.

Written comments on the proposed amendments may be
mailed to Robin Abbott, General Counsel, Texas Department
of Economic Development, P.O. Box 12728, Austin, Texas
78711-2728; delivered to 1700 Congress Avenue, Suite 136,
Austin, Texas 78701; or faxed to (512) 936-0415. Comments
received more than 30 days after publication of the proposed
amendments will not be considered by the department.

The amendments are proposed pursuant to Government Code,
§481.0044(a), authorizing the governing board of the depart-
ment to adopt rules for the administration of department pro-
grams, Government Code, §2303.051(c) directing the depart-
ment to adopt rules to carry out the Enterprise Zone Program,
and Government Code, Chapter 2001, Subchapter B, setting
forth the agency rulemaking process.

Government Code, Chapter 2303, is affected by these amend-
ments.

§176.1. General Provisions.

(a) Introduction. Pursuant to the authority granted by the
Texas Enterprise Zone Act, Texas Government Code, Chapter 2303,
as amended, and the Administrative Procedure Act, Chapter 2001,
Subchapter B, Rulemaking, Texas Government Code, as amended, the
Texas Department of Economic Development [Commerce] prescribes
the following sections regarding practice and procedure before the
department in the administration and implementation of the Enterprise
Zone Program.

(b) (No change.)

(c) Definition of terms. The following words and terms,
when used in this chapter, shall have the following meanings, unless
the context clearly indicates otherwise.

(1)-(5) (No change.)

(6) Board–The Governing [Policy] Board of the Texas
Department of Economic Development [Commerce ].

(7) (No change.)

(8) Department–The Texas Department of Economic
Development [Commerce].
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(9)-(20) (No change.)

(21) Qualified business–A person, including a corpora-
tion or other entity that the department, for purposes of state benefits
under the Act, and a governing body, for purposes of local benefits,
certifies to have met the following criteria:

(A)-(C) (No change.)

(D) as a builder that has demonstrated proficiency
in residential construction, financial stability, and participation in
a 10-year insured warranty program in accordance with the Act
and §176.10 (f) of this title (relating to Approval Standards for
Certification of a Builder as a Qualified Business [Certification of
Qualified Business]); or

(E) (No change.)

(22)-(27) (No change.)

(d)-(e) (No change.)

(f) Examination of records. Any party requesting the
examination of records pursuant to the Texas Public Information
[Open Records] Act, Texas Government Code, Chapter 552, shall
indicate in writing the specific nature of the documents to be viewed,
and if photocopying is desired, the prevailing standard fee of the
department will be charged to cover the cost of the request.

(g) Written communication with the department. Applica-
tions and other written communications to the department should be
addressed to the attention of the Texas Enterprise Zone Program,
Business Services Division [Development Division], Texas Depart-
ment of Economic Development [Commerce], P. O. Box 12728,
Austin, Texas 78711-2728.

§176.2.œ Fling Requirements for Applications and Claims.

(a) (No change.)

(b) Filing.

(1)-(3) (No change.)

(4) Enterprise projects. Applications for enterprise
project designation may be filed on or before, but no later than, quar-
terly deadlines published by the department in §176.10 (b) (1) of this
title, (relating to Approval Standards [Application Contents for an
Enterprise Project]) for consideration. Applications received after a
published deadline will not be reviewed and considered for designa-
tion until after the next published deadline. The applicant shall file
with the department an original of an application for designation as
an enterprise project.

(5) Qualified hotel project. Applications for a qualified
hotel project designation may be filed on any day. The applicant must
file with the department acertified copy of aresolution nominating the
hotel project and a description or summary of the project detailing the
nature of the business, estimated number of new jobs to be created,
and the projected capital investment. To permit the department to
designate the applicant as a qualified hotel project, the project shall
be deemed to have met all qualifications under the Act, §2303.003
and §2303.5055. Furthermore, the qualified hotel project designation
[A hotel must apply to the department in the form provided by the
department to be designated a qualified hotel project. However,
a qualified hotel project that meets the conditions under the Act,
§2303.003 (8), shall be deemed to have met the employment, income,
and other criteria of a qualified business and an enterprise project
and the enterprise zone in which the qualified hotel project is located
shall be deemed to have met all qualifications of the Act to permit the
department to designate the qualified hotel project as an enterprise

project. The enterprise project designation or new permanent jobs
created by a qualified hotel project ] shall not be considered in
determining the number of enterprise projects that the department
may approve pursuant to the other provisions of this Act.

(6) Certifications.

(A) Enterprise projects.

(i) [Requests for job certifications for designated
enterprise projects may be filed on any day with the department
annually or semiannually at the discretion of the entity holding
designated project status.] Requests for job certifications [for
enterprise projects] may be filed with the department on any day
[after the last day following the state fiscal biennium in which the
project was designated]. A job certification request may be made
annually or semiannually.

(ii)-(iii) (No change.)

(B) Qualified business.

(i)-(ii) (No change.)

(iii) Through the applicable governing body or
bodies to the department, a residential builder may request certifica-
tion as a qualified business to construct single or multifamily housing
in the governing body’s or bodies’ enterprise zone even though the
builder’s principle office or headquarters is located in the state of
Texas outside the zone. The governing body or bodies shall adopt
criteria and guidelines to advance the Act and zone objectives includ-
ing establishing a minimum commitment of the number of housing
units that are to be constructed in an enterprise zone within its juris-
diction(s) within a specific period of time by a builder or group of
builders before requesting state qualified business status. A builder
or group of builders that form a consortium for the purpose of con-
structing housing in an enterprise zone that has met requirements
established by the local governing body or bodies may be nomi-
nated for enterprise project designation by the local governing body
or bodies. In considering such nominations the governing body or
bodies shall give preference to projects that address affordable hous-
ing as set forth in the criteria established by the governing body or
bodies. The application for certification as a qualified business for
state benefits may be submitted to the department on any day in a
form prescribed by the department. The applicable governing body
or bodies may certify a residential builder as a qualified business to
receive local benefits in connection with housing construction activity
in an enterprise zone within its or their jurisdiction without making
an application to the department to assure compliance with the Act,
§2303.402 [§2303.401].

(C)-(D) (No change.)

(c) (No change.)

(d) Fees. A nonrefundable fee to recover the department’s
cost of providing direct technical assistance relating to the enterprise
zone program must accompany an application to the department in
the amount of:

(1)-(3) (No change.)

(4) $300 for application to change name or [/] assume
enterprise project designation as defined in §176.8(b) and §176.8 (c)
of this title (relating to Application Contents for an Enterprise Project
[Approval Standards]);

(5) $300 to adjust the total number of new jobs as
specified in the original application as defined in Texas Government
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Code, §2303.405 (relating to Application Contents for an Enterprise
Project);

(6) [(5)] $300 for designation as a recycling market
development zone;

(7) [(6)] $500 for residential builder certification as a
qualified business for a three-year period;

(8) [(7)] $300 for certification as a neighborhood enter-
prise association. The fee must be submitted in the form of a cashiers
check made payable to the Texas Department of Economic Develop-
ment[Commerce]/Texas Enterprise Zone Program.

(e)-(g) (No change.)

§176.3. Eligibility Requirements for Designation of an Enterprise
Zone.

(a)-(d) (No change.)

(e) Documentation. For the purpose of showing that an
area is qualified to be designated as an enterprise zone, the applicant
must submit documentation, including the source, methodology and
certification of the data. The authorized data source for population
estimates is the State Data Center. The authorized data source for
labor force data is the Texas Workforce Commission. Data will
be considered current from the State Data Center and the Texas
Workforce Commission if they are the most recently published
estimates or if the enterprise zone application containing the data
is received by the department before the 61st day after the date
revised estimates of that data are published. An industrial park may
be included as part of the enterprise zone without averaging in the
unemployment and poverty data. However, data will be required
if part of the zone includes an area which is outside the industrial
park but within the same census area. The industrial park may
not exceed 25.0% of the proposed zone area. To show an area
has been designated as an industrial park the applicant must include
documentation of official action taken by the governing body.

(1)-(9) (No change.)

(f) Citizen participation. The department will not approve
the designation of an area as an enterprise zone unless:

(1) (No change.)

(2) notice of such hearing is given to the public by pub-
lishing once in a newspaper of general circulation in the municipality
or county or combination of municipalities or counties and posting a
copy of the same at the city hall or county courthouse not later than
seven days prior to the date of the hearing. Such notice shall contain
a description of the area proposed by the municipality or county or
combination of municipalities or counties to be designated as an en-
terprise zone, and the date, time, and location of such hearing. The
description of the area should be worded so that residents of the area
and other interested parties may reasonably identify the area to be
discussed at the public hearing. The notice shall also encourage all
interested parties, including residents of the proposed zone to present
their views at the hearing. The hearing must include a presentation
on the proposed location of the zone and the provisions for any tax
or other incentives applicable to business enterprises in the zone. A
municipality or county or combination of municipalities or counties
must adopt the enterprise zone nominating ordinance or order within
180 calendar days of the date the last public hearing was held. Fur-
ther, the application for zone designation must be received by the
department within 90 calendar days of the date of final approval of
the nominating ordinance or order, or a new public hearing must oc-
cur and a new nominating ordinance or order must be enacted.

(g) (No change.)

§176.4. Application Contents for Designation of Enterprise Zones.

(a) Each application for designation of an enterprise zone,
application to amend the boundaries of a designated enterprise zone,
or for designation of a recycling market development zone must be
typed directly on the form provided by the department and must
include all applicable attachments as specified in the application.

(1) (No change.)

(2) The applicant. If a joint application is being
submitted by a municipality and county, or a combination of
municipalities and/or counties, the information must be provided for
each entity. The application must contain the following information
and documentation concerning the applicant:

(A) (No change.)

(B) a certified copy of the ordinance or order as
appropriate of the governing body of the applicant nominating the
area within its jurisdiction as an enterprise zone under the Act,
containing the information set forth in the Act, §2303.104, and
identifying by job title the liaison[ ,] or liaisons[,] and representative
or representatives in accordance with paragraph (1) of this subsection.
The ordinance or order must specify any incentives to be provided
by the municipality or county to business enterprises in the zone,
including the conditions and circumstances governing the sale of
surplus public buildings or vacant public lands at less than fair market
value and the public purpose that will be achieved by the sale. At least
three incentives must be offered in the zone which are not offered
elsewhere throughout the jurisdiction. At least one incentive must be
financial in nature. The ordinance or order may nominate more than
one zone, but separate applications must be submitted for each zone;

(C) (No change.)

(3)-(4) (No change.)

(5) The zone. The application must contain the following
information and documentation concerning the proposed zone:

(A) a map of the proposed enterprise zone location
which clearly shows zone boundaries, including existing streets and
highways, rail, [ and] air facilities, and industrial parks;

(B)-(F) (No change.)

(6) The local business incentives.

(A) (No change.)

(B) For the purposes of tax abatement under the
Property Redevelopment and Tax Abatement Act (Tax Code, Chapter
312), an enterprise zone designated after August 28, 1989 is
considered to be a reinvestment zone without further designation and
effective September 1, 1995 the reinvestment zone is effective for the
term of the enterprise zone. In accordance with Chapter 312.204 and
312.206 of the Tax Code, property tax abatement agreements between
the governing body of each taxing unit and property owners in an
enterprise zone, may, but are not required to, contain terms that are
identical to those contained in the agreement with the municipality,
county or both. The terms of the agreement that may vary are the
portion of the property that is to be exempt from taxation under the
agreement and the duration of the agreement.

(C) (No change.)

(7) (No change.)

(b)-(c) (No change.)
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§176.7. Requirements for Designation of Enterprise Projects.

(a) The department may not designate a nominated qualified
business as an enterprise project unless it determines that:

(1) the business meets the requirements set forth in the
Act, §2303.402 [§2303.401] and this chapter;

(2)-(5) (No change.)

(b) (No change.)

(c) For job creation a business must be seeking to create
new jobs, or for an existing business seeking to expand and increase
their current level of employment in Texas. The program, however,
does not allow benefit for moving existing jobs from one Texas city
to another within the state.

(d) For job retention a business must submit documentation
and receive prior approval of documentation in order to qualify for
using one of the following criteria:

(1) that permanent employees will be permanently laid
off; or

(2) the business will permanently close down; or

(3) the business will relocate out of state; or

(4) a 10% increase in production capacity will occur; or

(5) a 10% decrease in overall cost per unit produced will
occur.

(6) In any case, for job retention, the business must
maintain the same level of employment that existed 90 days prior
to the date of application.

§176.8. Application Contents for Designation of an Enterprise
Project.

(a)-(b) (No change.)

(c) A lessee or purchaser of a qualified business which has
been designated as an enterprise project may apply to the department
to assume the enterprise project designation of the business leased
or purchased. The request must be made through the appropriate
enterprise zone governing body or bodies which must take official
action, in the form of a resolution, approving of the assumption of
the enterprise project designation by the lessee or purchaser. The
resolution should be submitted along with the following information
to the department:

(1) (No change.)

(2) a written certification from the lessee or purchaser on
a form to be provided by the department that the lessee or purchaser
will be a qualified business under the Act, §2303.402 [§2303.401 ];
and

(3)-(4) (No change.)

(d) A designated enterprise project may apply to the
department for an adjustment to the total number of jobs allocated
in their original application, in accordance with the Act, §2303.407
(regarding Allocation of JobsEligible for Tax Refund). Theenterprise
project may not make more than one adjustment to the job allocation
during the five year designation of the project. The request can
be made any time during the five year designation period. The
adjustment of a project designation does not extend the original
designation period. To receive department approval for an adjustment
to the job allocation, the project must submit through the applicant
governing body or bodies:

(1) a written request from the applicant governing body
or bodies to adjust the total number of jobs originally allocated
to the enterprise project operating in an enterprise zone within its
jurisdiction;

(2) a written explanation by the designee of the reasons
for the adjustment and any changes to the commitments made by the
business in the original enterprise project application, if applicable;

(3) on a form provided by the Department, the designee
must provide a breakdown of the types of new jobs by classification
or title and the salary range or hourly-rate for each position for which
benefit is sought (Note: State sales and use tax paid on qualifying
items and adjusted jobs created within 90 working days prior to the
date of application may be considered for refund); and

(4) designee must submit documentation that original
commitments i.e. the projected number of jobs and investment have
been met or will be met as specified in their original application.

§176.10. Approval Standards.

(a) (No change.)

(b) Approval standards for designation of enterprise projects.
The department shall designate qualified businesses as enterprise
projects on a competitive basis. Applications for designation of
enterprise projects will be accepted on a quarterly basis on or before
the following application deadlines:

(1) [During the statefiscal biennium beginning September
1, 1995, the] The application deadline for receipt of enterprise
project applications by the department is 5:00 p.m., Austin, Texas
time, on the first business day of every third month beginning with
September 1995. The department may designate no more than 65
enterprise projects during any fiscal biennium, as specified by the
Act, §2303.403.

(2) The department will designate qualified businesses as
enterprise projects under the following conditions:

(A) Each enterprise zone governing body may not
have more than three [four] qualified businesses designated as
enterprise projects in enterprise project eligible enterprise zones
within its jurisdiction during the state fiscal biennium beginning
September 1, 1995. The enterprise project designations will be
granted by the department on a first-come, first-served basis, subject
to the limitations in this section and based upon the availability
of enterprise project designations. Although enterprise project
designations will be awarded on a first-come, first-served basis,
applications will be scored for the purpose of awarding bonus
enterprise project designations.

(B) Each enterprise project application will be scored
against all other enterprise project applications approved during a
[ received each] quarterly deadline, as specified in §176.10 (b) (1)
of this chapter. If an enterprise project application scores within
the top quartile (25%) of all the other applications approved in
[ submitted on] a quarterly deadline, the nominating enterprise
zone may nominate a qualified business for a bonus enterprise
project designation on any subsequent quarterly deadline within
the state fiscal biennium. Designations will be awarded only if
enterprise project designations are available. The bonus enterprise
project applications will be scored in the same manner as all other
enterprise project applications received on each quarterly deadline.
If a bonus project application scores within the top quartile (25%)
of all the bonus and regular applications received on a quarterly
deadline, the nominating enterprise zone may nominate an additional
bonus enterprise project for designation on any subsequent quarterly
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deadline within the same fiscal biennium. The bonus enterprise
project designations may only be located in an enterprise zone
within the governing body’s jurisdiction [in the enterprise zone]
from which the bonus enterprise project designation was earned,
subject to enterprise project availability. Each application submitted
to the department will be evaluated on the commitments made by
the community and qualified business as specified under the Act,
§2303.405. In no case may an enterprise zone governing body have
a combined total of more than six enterprise project designations,
including regular and bonus designations, during the state fiscal
biennium beginning September 1, 1995.

(C) (No change.)

(3) (No change.)

(c)-(i) (No change.)

§176.11. Reporting Requirements.

(a) Annual reports.

(1) Each municipality, county, or combination of munic-
ipalities and/or counties that authorized the creation of an enterprise
zone shall submit an annual report to the department on or before Oc-
tober 1 of each year. The report must be in a form prescribed by the
department and contain the information listed in the Act, §2303.205
(c). The information in the report will be used by the department to
compile an annual report to the governor, legislature, and the Leg-
islative Budget Board by December 1 as required by the Act. [
The information will also be used to compile a bi-annual cost ben-
efit analysis, as required by the Act, §2303.0525.] If such report is
not received by the deadline, the department may, following a pub-
lic hearing, consider termination of the designation of the enterprise
zone.

(2) (No change.)

(b) Other reports or documents.

(1) (No change.)

[(2) Bi-annual cost-benefit analysis of program. Not later
than December 1 of each even-numbered year, the department shall
prepareacost-benefit analysisof theprogram and submit it to thestate
auditor for review and comment on the methodology and conclusions
of the analysis. Before each regular legislative session convenes,
the state auditor shall submit the analysis and the state auditor’s
comments on the analysis to the governor, the lieutenant governor,
and the speaker of the house of representatives.]

(2) [(3)] No later than September 1 of each year, a
neighborhood enterprise association shall furnish an annual statement
to the applicable governing body or bodies on the programmatic
and financial status of any approved project and an audited financial
statement of the project. The governing body or bodies shall include
information about all reports filed by the neighborhood enterprise
association in its annual report on the applicable enterprise zone due
the department by each October 1 during the zone designation period.

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801762
W. Lane Lanford
Chief Administrative Officer
Texas Department of Economic Development
Earliest possible date of adoption: May 23, 1998
For further information, please call: (512) 936–0181

♦ ♦ ♦

TITLE 16. ECONOMIC REGULATION

Part II. Public Utility Commission of
Texas

Chapter 23. Substantive Rules

Telephone
16 TAC §23.93

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (PUC) proposes the re-
peal of §23.93, relating to Distance Learning, Information Shar-
ing Programs, and Interactive Multimedia Communications. The
Appropriation Act of 1997, HB 1, Article IX, Section 167 (Sec-
tion 167) requires that each state agency review and consider
for readoption each rule adopted by that agency pursuant to
the Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assessment
by the agency as to whether the reason for adopting or readopt-
ing the rule continues to exist. The PUC held three workshops
to conduct a preliminary review of its rules. As a result of these
workshops, the PUC is reorganizing its current substantive rules
located in 16 Texas Administrative Code (TAC) Chapter 23 to:
(1) satisfy the requirements of Section 167; (2) repeal rules
no longer needed; (3) update existing rules to reflect changes
in the industries regulated by the commission; (4) do clean-up
amendments made necessary by changes in law and commis-
sion organizational structure and practices; (5) reorganize rules
into new chapters to facilitate future amendments and provide
room for expansion; and (6) reorganize the rules according to
the industry to which they apply. As a result of this reorgani-
zation, §23.93 will be duplicative of the proposed new section
in Chapter 26 of this title relating to Substantive Rules Applica-
ble to Telecommunications Service Providers. Project Number
18700 has been assigned to the proposed repeal of §23.93.

Tammy Cooper, senior attorney, Office of Policy Development,
has determined that for each year of the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local governments as a result of enforcing or administering
the repeal.

Ms. Cooper has determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as
a result of the repeal will be the elimination of a duplicative
rule. There will be no effect on small businesses as a result of
repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.

Ms. Cooper has also determined that for each year of the
first five years the repeal is in effect there will be no impact
on employment in the geographical area affected by the repeal
of this section.

Comments on the proposed repeal (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326, within 10 days after publication. All comments should
refer to Project Number 18700.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
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which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Index to Statutes: Public Utility Regulatory Act §14.002.

§23.93. Distance Learning, Information Sharing Programs, and
Interactive Multimedia Communications.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801705
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 936-7308

♦ ♦ ♦
Chapter 26. Substantive Rules Applicable to
Telecommunications Service Providers

Subchapter G. Advanced Services
16 TAC §26.141

The Public Utility Commission of Texas proposes new §26.141,
relating to Distance Learning, Information Sharing Programs,
and Interactive Multimedia Communications. Project Number
18700 has been assigned to this proposed new rule. New
§26.141 will replace corresponding §23.93 of this title (relating
to Distance Learning, Information Sharing Programs, and Inter-
active Multimedia Communications). The specific change to this
rule adds new subsection (c) in order to clarify the combination
of state and federal discount programs for qualifying schools, li-
braries, and other consortia pursuant to this rule and §23.107 of
this title (relating to Educational Percentage Discount Rates or
E-Rates). The commission makes this change based on the re-
cent ruling by the Federal Communications Commission (FCC),
In the Matter of Federal-State Joint Board on Universal Ser-
vice, CC Docket No. 96-45, Fourth Order on Reconsideration
(December 30, 1997). In that order, the FCC determined that
any federal discount should be applied prior to the application
of any state discount. Therefore, the new language implements
this ruling, and directs that federal educational percentage dis-
count rates (E-rates) be applied prior to any applicable state
discount. Further, any subsequent state discount should be
applied based on the federal discount, not the full tariffed rate.

The Appropriation Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The PUC held three
workshops to conduct a preliminary review of its rules. As a
result of these workshops, the PUC is reorganizing its current
substantive rules located in 16 Texas Administrative Code (TAC)
Chapter 23 to: (1) satisfy the requirements of Section 167; (2)
repeal rules no longer needed; (3) update existing rules to re-
flect changes in the industries regulated by the commission; (4)

do clean-up amendments made necessary by changes in law
and commission organizational structure and practices; (5) re-
organize rules into new chapters to facilitate future amendments
and provide room for expansion; and (6) reorganize the rules
according to the industry to which they apply. 16 TAC Chapter
26 has been established for all commission substantive rules
applicable to telecommunications service providers. The du-
plicative sections of Chapter 23 will be proposed for repeal as
each new section is proposed for publication in Chapter 26.

Parties should note that the commission is considering a
related matter in Investigation into the Interaction of Federal
and State Discounts for Schools and Libraries Pursuant to
Chapters 58 & 59 of PURA, Project Number 18723. The
commission tentatively will address that project at its open
meeting scheduled for February 25 ,1998.

Tammy Cooper, senior attorney, Office of Policy Development,
has determined that for the first five years the section is in effect
there will be no fiscal implications for state or local governments
as a result of the enforcing or administering the sections.

Ms. Cooper also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing this section will be the increased
access by schools and libraries to new technologies and
communications services due to lower costs of such services
and the necessary infrastructure.

There is no anticipated economic cost to persons who are
required to comply with the section as proposed. The persons
required to comply with this section will receive reimbursement
for certain costs by the federal E-Rates discount program.

For each year of the first five years the section is in effect, there
will be no effect on small businesses as a result of enforcing
the proposed section.

Ms. Cooper has further determined that for the first five years
the proposed section is in effect there will be no impact on the
opportunities for employment in the geographic areas of Texas
affected by implementing the requirements of the rules.

Comments on the proposed rule (16 copies) may be submitted
to Filing Clerk, Public Utility Commission of Texas, 1701 North
Congress Avenue, P.O. Box 13326, Austin, Texas, 78701-3326,
within 10 days after publication. All comments should refer
to Project Number 18700. The commission invites specific
comments regarding whether the reason for adopting the rule
in Chapter 23 continues to exist in adopting its corresponding
section in the new chapter. The commission also invites
specific comments regarding the costs associated with, and
benefits that will be gained by, implementation of the rule. The
commission will consider the costs and benefits in deciding
whether to adopt the rule.

This rule is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission of Texas with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction.

This rule is also proposed under the authority delegated to
the Public Utility Commission pursuant to the Public Utility
Regulatory Act, §§57.021 -57.025.

Cross Index to Statutes: PURA §§14.002; 57.021; 57.022;
57.023; 57.024; 57.025.
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§26.141. Distance Learning, Information Sharing Programs, and
Interactive Multimedia Communications.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Distance learning. Instruction, learning, and training
that is transmitted from one site to one or more sites by telecommu-
nications services that are used by an educational institution predom-
inantly for such instruction, learning, or training, including video,
data, voice, and electronic information.

(2) Educational institution. Accredited primary or sec-
ondary schools owned or operated by state and local government en-
tities or by private entities; institutions of higher education as defined
by the Education Code, §61.003(13); the Texas Education Agency,
its successors and assigns; regional education service centers estab-
lished and operated pursuant to the Education Code, Chapter 8; and
the Texas Higher Education Coordinating Board, its successors and
assigns.

(3) Information sharing program. Instruction, learning,
and training that is transmitted from one site to one or more sites by
telecommunications services that are used by a library predominantly
for such instruction, learning, or training, including video, data, voice,
and electronic information.

(4) Interactive multimedia communications. Real-time,
two-way, interactive voice, video, and data communications con-
ducted over networks that link geographically dispersed locations.
Thisdefinition includes interactive communications within or between
buildings on the same campus or library site.

(5) Library. Public library or regional library system as
defined by Government Code, §441.122, or a library operated by an
institution of higher education or a school district.

(b) Telecommunications services eligible for reduced rates.

(1) Any tariffed service, if used predominantly for dis-
tance learning purposes by an educational institution or information
sharing program purposes by a library, is eligible for reduced rates,
as set forth in this section.

(2) A service is used predominantly for distance learning
purposes by an educational institution or information sharing program
purposes by a library when over 50% of the traffic carried, whether
in video, data, voice, and/or electronic information, is identified for
such use pursuant to the requirements of subsection (d)(1) of this
section.

(c) Coordination with federal discounts. For any discount
received pursuant to §23.107 of this title (relating to Educational
Percentage Discount Rates (E- Rates)), an eligible school, library or
consortia may apply such discount prior to any discount received
under this section. Any subsequent discount received under this
section shall apply to the discounted E-Rate and not the tariffed rate.

(d) Process by which an educational institution or library
qualifies for reduced rates other than through a customer-specific
contract.

(1) Affidavit. To qualify for a discounted rate, an
educational institution or library, as defined in subsection (a) of this
section, must provide a sworn affidavit to the dominant certificated
telecommunications utility account representative or, if no account
representative is assigned, to the business office of the utility.

(A) The affidavit shall:

(i) specify the requested service(s) to be dis-
counted;

(ii) quantify, if applicable, the requested service(s)
to be discounted;

(iii) state that thediscounted service(s) will be used
predominantly for distance learning purposes or information sharing
program purposes; and

(iv) specify the intended use(s) of the discounted
service(s).

(B) The affidavit shall be signed by the administrative
head of the institution (e.g., principal, president, chancellor) or library
, or a designee given the task and authority to execute the affidavit
on behalf of the educational institution or library requesting the
discounted rates.

(C) No other special form needs to be provided as
part of the application process.

(D) Theeducational institution or library shall provide
an affidavit each time it orders services that will be used predomi-
nantly for distance learning purposes or information sharing program
purposes.

(2) Tariff filing. Within 30 days after the most recent
effective date of this section, each dominant certificated telecommu-
nications utility as of September 1, 1995, shall file a distance learning
and information sharing program tariff, providing for a 25% discount
on any service used predominantly for distance learning or informa-
tion sharing program purposes, other than a service offered pursuant
to a customer-specific contract. The tariff filing shall concern only
the implementation of this section and not affect any of the utility’s
other rates or services not utilized for distance learning or informa-
tion sharing program purposes. Once the tariff goes into effect, any
educational institution or library subsequently filing an affidavit, as
described in paragraph (1) of this subsection, shall be eligible to re-
ceive the requested service at the discounted rate.

(e) Interactive multimedia communications services. Any
dominant certificated telecommunications utility that provides inter-
active multimedia communications services may file a tariff to estab-
lish rates at levels necessary, using sound rate- making principles, to
recover costs associated with providing such services to educational
institutions or libraries. Those interactive multimedia communica-
tions services used predominantly for distance learning or information
sharing program purposes, however, shall qualify for a 25% discount
pursuant to subsection (d) of this section.

(f) Customer-specific contracts. When a service is provided
to an educational institution or library pursuant to §23.27(c) of
this title (relating to Rate-Setting Flexibility for Services Subject
to Significant Competitive Challenges), the dominant certificated
telecommunications utility shall price thosecomponentsof the service
used predominantly for distance learning or an information sharing
program no less than 105%, and no greater than 110%, of the
customer-specific long-run incremental cost.

(g) Cost determination. Not withstanding subsections
(d) and (e) of this section, once the commission develops cost
determination rules for telecommunications services generally, a
reduced rate approved under this section shall recover the service-
specific long-run incremental costs. In the case of interactive
multimedia communications services, however, the commission may
allow a rate to be set lower than the long-run incremental cost of a
specific service if such is determined to be in the public interest.
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(h) Filing requirements. Each dominant certificated telecom-
munications utility shall file an annual report with the commission on
September 1 of each year indicating the demand for distance learning
or information sharing program services provided under the distance
learning or information sharing program tariff. The report shall in-
clude the following:

(1) the type of institution(s) or libraries provided ser-
vice(s);

(2) type(s) of service(s) provided to each institution or
libraries; and

(3) quantity of the service(s) provided.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801704
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 936-7308

♦ ♦ ♦
Subchapter L. Wholesale Market Provisions
16 TAC §26.283

The Public Utility Commission of Texas proposes new §26.283,
concerning Infrastructure Sharing. The proposed new section
will implement the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated §60.163 (Vernon 1998) (PURA), which re-
quires the commission to adopt rules requiring a local exchange
company to share public switched network infrastructure and
technology with another local exchange company under certain
conditions. Project Number 17296 has been assigned to this
proposed new section.

Martin Wilson, assistant general counsel, has determined that
for each year of the first five-year period the proposed new
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
new section.

Mr. Wilson has determined that for each year of the first five
years the proposed new section is in effect the public benefit
anticipated as a result of enforcing the section will be more
efficient use of resources by local exchange companies. There
will be no effect on small businesses as result of enforcing this
section. There is no anticipated economic cost to entities who
are required to comply with the section as proposed.

Mr. Wilson has also determined that for each year of the first five
years the proposed section is in effect there will be no impact
on employment in the geographic area affected by implementing
the requirements of the section.

Comments on the proposed new section (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North. Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. All comments
should refer to Project Number 17296.

This new section is proposed under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 and §60.163
(Vernon 1998) (PURA). Section 14.002 provides the commis-
sion with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction. Section
60.163 requires the commission to adopt rules regarding the
sharing of public switched network infrastructure and technol-
ogy.

Cross Index to Statutes: PURA §14.002 and §60.163.

§26.283. Infrastructure Sharing.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise.

(1) Local exchange company (LEC) - As defined in the
Public Utility Regulatory Act, Texas Utilities Code §51.002(4)(Ver-
non 1998)(PURA).

(2) Public switched network infrastructure and technol-
ogy - Includes, but is not limited to:

(A) Basic public switched network infrastructure and
technology - The physical plant and corresponding functionalities that
provide basic network services such as those listed in PURA §58.051.

(B) Advanced public switched network infrastructure
and technology - The physical plant and corresponding functionalities
that provide integrated services digital network (ISDN) services as set
forth in PURA §58.203(c), optical fiber or equivalent facilities, and
Common Channel Signaling System 7.

(3) Requesting LEC - A LEC that requests another LEC
to share public switched network infrastructure and technology.

(4) Sharing LEC - A LEC that has been requested by
another LEC to share public switched network infrastructure and
technology.

(5) Sole carrier of last resort - The LEC holding a
certificate of convenience and necessity, as to the geographic area
covered by such certificate.

(b) Requirement to share. The commission may require any
LEC to share public switched network infrastructure and technol-
ogy with any other LEC that requests such sharing. In determining
whether a LEC is required to share public switched network infra-
structure and technology, the commission will consider such matters
as:

(1) whether the requesting LEC lacks economies of scale
or scope that would prohibit the requesting LEC from offering a
particular telecommunications service in an economically efficient
manner in a specific geographic area;

(2) whether the requesting LEC is the sole carrier of last
resort in the specific geographic area involved;

(3) whether requiring a LEC to share its public switched
network infrastructure and technology would be economically effi-
cient for the sharing LEC, or, if not, whether terms and conditions
can and should be imposed that would make such sharing economi-
cally efficient; and

(4) whether requiring a LEC to share its public switched
network infrastructure and technology is in the public interest.

(c) Procedure to request sharing.
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(1) A LEC requesting that another LEC share public
switched network infrastructure and technology shall make its request
to the sharing LEC in writing.

(2) The requesting LEC and the sharing LEC shall
negotiate terms and conditions of the sharing arrangement. The terms
and conditions may include, but are not required to include, joint
ownership and/or operation of public switched network infrastructure
and services by the LECs.

(3) Within 60 days after a LEC has received a request
for sharing, the sharing and requesting LECs shall jointly file an
agreement setting forth the terms and conditions of the sharing
arrangement. If the parties cannot reach agreement on the appropriate
terms and conditions, the requesting party shall instead file, not later
than the 60th day after the sharing LEC’s receipt of the request,
a petition to resolve issues related to infrastructure sharing. The
petition shall set forth, as appropriate, the terms and conditions on
which agreement hasbeen reached, thespecific issuesthe commission
is being asked to resolve, the requesting LEC’ s suggested resolution
of such issues in terms that could be inserted into an agreement,
and a suggested procedural schedule for resolution of the issues.
The petition shall also address the factors that the commission must
consider under subsection (b) of this section. If a petition is filed in
lieu of an agreement, the sharing LEC must file a response within 10
days of the filing of the petition. The sharing LEC’s response must
address, in like manner, each item required by this subsection to be
included in the petition.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801706
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 29. Purchased Health Services

Subchapter L. General Administration
25 TAC §29.1126

On behalf of the State Medicaid Director, the Texas Department
of Health (department) proposes an amendment to §29.1126
concerning in-home total parenteral hyperalimentation services
provided to Medicaid recipients. The amendment removes
enteral feeding services as a covered service under in-home
total parenteral hyperalimentation services rules because these
services are covered under home health. The amendment
also removes reference to the reimbursement methodology for
enteral feeding services. These services are covered under the
home health services.

Mr. Joe Moritz, Health Care Financing Budget Director, has
determined that for the first five-year period the section is in

effect, there will be no fiscal implications to state or local
government as a result of enforcing or administering the section
as proposed.

Mr. Moritz also has determined that for each year of the five
years the section is in effect, the public benefit anticipated as
a result of enforcing the section will be the assurance that all
Medicaid recipients are receiving medically necessary enteral
feeding services under home health services. There is no effect
on small businesses. There is no anticipated economic costs to
persons who are required to comply with the proposed section.
There is no impact on local employment.

Comments on the proposal may be submitted to Genie
DeKneef, Program Administrator, Health Care Financing, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3168, (512) 338-6509. Comments will be accepted
for 30 days following publication of this proposal in the Texas
Register. The department will hold a public hearing on
the proposal Tuesday, March 3, 1998, from 9:00 a.m. until
10:00 a.m., at the Stratum, Building D, conference room 404,
11044 Research Blvd., Austin, Texas. According to federal
requirements, a copy of this proposal is being sent to each
Texas Department of Human Services field office where it will
be available in each county for public review and comment.

The amendment is proposed under the Human Resources
Code, §32.021 and Government Code, §531.021, which pro-
vides the Health and Human Services Commission with the
authority to adopt rules to administer the state’s medical assis-
tance program and is submitted by the Texas Department of
Health under its agreement with the Health and Human Ser-
vices Commission to operate the purchased health services
program and as authorized under Chapter 15, §1.07, Acts of
the 72nd Legislature, First Called Session (1991).

The amendment affects Chapter 32 of the Human Resources
Code.

§29.1126. In-home Total Parenteral Hyperalimentation [and/or En-
teral Feeding] Services.

(a) Subject to the specifications, conditions, limitations,
and requirements established by the Texas Department of Health
(department), in-home total parenteral hyperalimentation [and/or
enteral feeding] services shall be available to eligible recipients
who require long-term support because of extensive bowel resection
and/or severe advanced bowel disease in which the bowel cannot
support nutrition. Covered services must be reasonable, medically
necessary, and prescribed by the recipient’s physician (M.D. or D.O.).
The physician must be licensed in the state in which the physician
practices.

(b) The department or its designee must prior authorize
the services. Prior authorization request must include all pertinent
medical records as required by the department or its designee
to justify the medical necessity of the long-term total parenteral
hyperalimentation [and/or enteral feedings ]. Prior authorization is
a mandatory requirement for payment.

(c) Covered services include, but are not necessarily limited
to:

(1) - (2) (No change.)

(3) education of the recipient and/or appropriate family
members/support persons regarding the in-home administration of
total parenteral hyperalimentation [and/or enteral feedings] before
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administration initially begins. Education must include the use and
maintenance of required supplies and equipment;

(4) visits by a registered nurse appropriately trained in
the administration of hyperalimentation [and/or enteral feedings]. The
nurse must visit the recipient at least once per month to monitor the
recipient’s status and to provide ongoing education to the recipient
and/or family members/support persons regarding the administration
of hyperalimentation [and/or enteral feedings]; and

(5) enteral supplies and equipment, if medically neces-
sary, in conjunction with total parenteral hyperalimentation [;and].

[(6) enteral solutions, supplies and equipment as the
prescribed treatment.]

(d) Providers of in-home total parenteral hyperalimentation
[and/or enteral feedings] must:

(1) - (5) (No change.)

(e) The department or its designee shall reimburse each
provider for providing total parenteral hyperalimentation [and/or
enteral feeding] services on a monthly basis. Reimbursement shall
be based on one-twelfth of the maximum yearly fee established by
the department. The maximum fee established for total parenteral
hyperalimentation is $145 per day. [ The maximum fee for enteral
feeding solution, supplies and equipment not in conjunction with total
parenteral hyperalimentation is $75 per day.] If funding is available,
the department will adjust the allowable fees or rates each state
fiscal year by applying the projected rate of change of the implicit
price deflator for personal consumption expenditure (IPD-PCE). The
department shall use the lowest feasible IPD-PCE forecast consistent
with the forecasts of nationally-recognized sources available to the
department at the time rates are prepared. The department or
its designee shall not reimburse more than a one-week supply of
solutions and additives if the solutions and additives are shipped
and not used because of the recipient’s loss of eligibility, change
in treatment, or inpatient hospitalization. The provider must exclude
from its monthly billing any days that the recipient is an inpatient in
a hospital or other medical facility or institution. Payment for partial
months will be prorated based upon actual days of administration.
Hospital outpatient departments furnishing in-home total parenteral
nutrition [and/or enteral feedings] must be separately enrolled as
a provider meeting all requirements stipulated in subsection (d)
of this section. Reimbursement to hospital outpatient departments
furnishing in-home total parenteral nutrition [and/or enteral feeding]
services may not exceed the maximum yearly fee established by the
department.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801741
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 91. Cancer

The Texas Department of Health (department) proposes the
repeal of §§91.1 - 91.7 and proposes new §§91.1 - 91.14, con-
cerning reporting of cancer and other precancerous or tumor-
ous disease incidence data to the department or its authorized
representatives. The new sections specify who is required to
report; what cancer information is to be reported; when, how
and where this information should be reported; a cost-recovery
method to access cancer information from facilities failing to
report in the prescribed format; a definition of reporting non-
compliance; quality assurance activities; immunity from liability
for reporters; confidentiality and disclosure of cancer informa-
tion; and requests for and release of statistical and personal
cancer data.

The Cancer Registry Division has been awarded a grant by the
United States Department of Health and Human Services, Cen-
ters for Disease Control and Prevention (DHHS/CDC) to provide
for the support of a statewide population-based cancer registry
that meets CDC standards for completeness, timeliness, and
quality cancer registry data. The repeal and new sections are
needed to implement Health and Safety Code, Chapter 82 (the
Cancer Incidence Reporting Act) and to meet requirements of
this cancer registry related federally funded grant.

Nancy S. Weiss, Ph.D., Director, Cancer Registry Division has
determined that for the first five-year period the sections are in
effect, there will be fiscal implications as a result of enforcing
or administering the sections as proposed. The effect on state
government will be an estimated increase in revenue to the state
of approximately $210,000 per year as a result of the proposed
cost-recovery data collection. In addition, these sections are
necessary to continue to receive $1.1 million per year in federal
grant funds. It is estimated that costs to the state to administer
the new data collection method will equal the revenues received.
There will be no fiscal implications for most local governments.
Local governments which are providing cancer diagnosis and/
or treatment will incur costs of approximately $7.00 per case
(average of 30 minutes per case reported).

Dr. Weiss has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be to have complete
and accurate cancer data reported within six months of initial
diagnosis or admission for the diagnosis or treatment of cancer.
This will increase the availability of timely, statewide cancer
incidence data for use in cancer prevention and control efforts
in the State. The anticipated effect on small businesses (as well
as large businesses) who do not report will be the cost of data
collection by the department estimated to be $30 per unreported
cancer case. The economic costs to persons who are required
to comply with the sections as proposed will be the staff time
to complete reporting requirements which is approximately 30
minutes per case (estimated $7.00 per case). There will be no
impact on local employment.

Comments on the proposal may be submitted to Nancy S.
Weiss, Ph.D., Director, Cancer Registry Division, Texas Depart-
ment of Health, 1100 West 49th Street, Austin, Texas, 78756,
(512) 467-2239. Comments will be accepted for 30 days follow-
ing publication of this proposal in the Texas Register.
Cancer Registry
25 TAC §§91.1–91.7

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
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the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Health and Safety Code
§82.006 which provides the department with the authority
to adopt rules necessary to implement Chapter 82 (Cancer
Registry); §81.004 which provides the Texas Board of Health
with the authority to administer Chapter 81 for protecting the
public’s health and preventing the introduction of disease in the
state; and §12.001, which provides the Texas Board of Health
with the authority to adopt rules for the performance of every
duty imposed by law on the board, the department, and the
commissioner of health.

The repeals affect Health and Safety Code, Chapter 82.

§91.1. Definitions.

§91.2. Reporting Requirements.

§91.3. List of Reportable Diseases.

§91.4. Fee for Collection of Cancer Data.

§91.5. Confidentiality and Disclosure.

§91.6. Requests for Statistical Cancer Morbidity and Mortality Data.

§91.7. Requests and Release of Personal Cancer Data.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801853
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter A. Cancer Registry
25 TAC §§91.1–91.14

The new sections are proposed under Health and Safety Code
§82.006 which provides the department with the authority
to adopt rules necessary to implement Chapter 82 (Cancer
Registry); §81.004 which provides the Texas Board of Health
with the authority to administer Chapter 81 for protecting the
public’s health and preventing the introduction of disease in the
state; and §12.001, which provides the Texas Board of Health
with the authority to adopt rules for the performance of every
duty imposed by law on the board, the department, and the
commissioner of health.

The new sections affect Health and Safety Code, Chapter 82.

§91.1. Purpose.

These sections implement the Texas Cancer Incidence Reporting
Act, Health and Safety Code, Chapter 82, which authorizes the
Texas Board of Health to adopt rules concerning the reporting of
cases of precancerous and tumorous diseases and cancer for the
recognition, prevention, cure, or control of those diseases, and to
facilitate participation in the national program of cancer registries
established by 42 United States Code, §§280e to 280e-4. Nothing
in this section shall preempt the authority of facilities or individuals

providing diagnostic or treatment services to patients with cancer to
maintain their own facility based tumor registries.

§91.2. Definitions.

The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.

Act - The Texas Cancer Incidence Reporting Act, Texas Health and
Safety Code, Chapter 82.

Ambulatory surgical center - A facility licensed under the Texas
Health and Safety Code, Chapter 243.

Board - Texas Board of Health.

Cancer - Includes a large group of diseases characterized by uncon-
trolled growth and spread of abnormal cells; any condition of tumors
having the properties of anaplasia, invasion, and metastasis; a cellular
tumor the natural course of which is fatal; and malignant neoplasm.

Cancer reporting handbook - The division’ s manual for cancer
reporters which documents reporting procedures and format.

Cancer treatment center - A special health facility devoted to the
study, prevention, diagnosis, and treatment of neoplastic and allied
diseases.

Clinical laboratory - An accredited facility in which tests are
performed identifying findings of anatomical changes; and specimens
are interpreted and pathological diagnoses are made.

Department - Texas Department of Health.

Division - Cancer Registry Division.

Health care provider - A physician, hospital, outpatient clinic, nursing
home and all other facilities, individuals, or agencies providing
diagnostic or treatment services to patients with cancer.

Health professional - An individual whose vocation or profession
is directly or indirectly related to the maintenance of the health of
another individual and duties that requirea specified amount of formal
education and may require a special examination, certification, or
license or membership in a regional or national association.

Hospital - A general or special hospital licensed under Health and
Safety Code, Chapter 241 (Texas Hospital Licensing Law); The
University of Texas System Cancer Center.

Personal data - Information that includes items which may identify
an individual.

Physician - A person licensed by the Texas State Board of Medical
Examiners to practice medicine in Texas.

Precancerous disease - Abnormality of development and organization
of adult cells; a condition of early cancer, without invasion of
neighboring tissue.

Quality control- Operational procedures by which the accuracy,
completeness, and timeliness of the information reported to the
department can be determined and verified.

Regional cancer registry - The organization authorized to receive
and collect cancer data for a designated area of the state and which
maintains the system by which the collected information is reported
to the department.

Regional director - The physician who is the chief administrative
officer of a public health region and is designated by the department
under the Local Public Health Reorganization Act, Health and Safety
Code, §121.007.
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Report - Information that is to be provided to the department; the
notification to the appropriate authority of the occupancy of a specific
cancer or tumorous disease in a person, including all information
required to be provided to the department.

Statistical data - Aggregate presentation of individual records on
cancer cases excluding patient identifying information.

Texas Cancer Registry - The cancer incidence reporting system
administered by the Cancer Registry Division.

Tumorous disease - A new growth of tissue in which the multiplica-
tion of cells is uncontrolled and progressive, also called neoplasm; a
swelling, enlargement, or abnormal mass, either benign or malignant,
which performs no useful functions.

§91.3. Who Shall Report.

(a) Each hospital, cancer treatment center, or ambulatory
surgical center shall report to the department, by methods specified
in §§91.4-91.7 of this title (relating to Cancer Registry) required data
from each medical record in its custody or under its control of cases
of cancer or those precancerous or tumorous diseases specified by the
board in §91.4 of this title (relating to What to Report).

(b) Each clinical laboratory shall report to the department, by
methods specified in §91.6 of this title (relating to How to Report)
required data from each medical record in its custody or under its
control of cases of cancer or those precancerous or tumorous disease
specified by the board in §91.4 of this title, except for cases reported
or to be reported by subsection (a) of this section.

(c) Each physician or other health professional shall report
to the department, by methods specified in §91.6 of this title, required
data from each medical record in his or her custody or under his or
her control of cases of cancer or those precancerous or tumorous
diseases specified by the board in §91.4 of this title, except for cases
reported or to be reported by subsection (a) of this section.

(d) The department will furnish on request to each health
care provider within the state requisite forms to be completed on all
cancer cases.

(e) If a hospital, other required facility or individual fails
to report in a format prescribed by the department, the department
or its authorized representative may access the information from the
hospital, other facility or individual and report it in the appropriate
format. In these cases, the hospital, other facility or individual shall
reimburse the department or the authorized representative for its cost
to access and report the information.

(f) Any hospital, other facility or individual which is required
to reimburse the department or its authorized representative for the
cost to access and report the information pursuant to subsection (e) of
this section shall provide payment to the department or its authorized
representative within 60 days of the day this payment is demanded.
In the event any hospital, other facility or individual fails to make
payment to the department or its authorized representative within
60 days of the day the payment is demanded, the department or its
authorized representative may, at its discretion, assess a late fee not
to exceed one and one-half percent per month of the outstanding
balance. Further, in the event that the representative takes legal
action to recover costs and any associated fees, and the department
or its authorized representative receives a judgement in its favor,
the hospital, other facility or individual shall also reimburse the
department or its authorized representative for any additional cost
incurred to pursue the legal action. Latefeesand payment made to the
department by hospitals, other facilities or individuals pursuant to this

subdivision shall be considered as reimbursement of the additional
costs incurred by the department.

(g) All physicians, hospitals, outpatient clinics, nursing
homes, hospices, and other facilities, individuals or agencies
providing diagnosis or treatment services to patients with cancer
shall grant the department or its authorized representative access to
all records which would identify cases of cancer or would establish
characteristics of the cancer, treatment of cancer, or medical status
of any identified cancer patient.

§91.4. What to Report.

(a) Reportable conditions.

(1) Cases of cancer or those precancerous or tumorous
diseases to be reported to the division are as follows:

(A) all neoplasms with a behavior code of two or
three in the most current edition of the International Classification
on Diseases for Oncology (ICD-O) with the exception of those
designated by the division as non-reportable in the cancer reporting
handbook;

(B) all benign and borderline neoplasms of the brain
and central nervous system;

(C) cystadenomas of borderline malignancy of ovary
(ICDO-2 codes C56.9 and M83801);

(D) hydatiform mole, malignant (ICDO-2 codes
C58.9 and M91001); and

(E) any neoplasm specified malignant.

(2) Codes and taxa of the International Classification of
Diseases, Ninth Revision, Clinical Modification which correspond
to the division’ s reportable list are specified in the cancer reporting
handbook.

(b) Reportable information.

(1) The data required to be produced or furnished shall
include, but not be limited to:

(A) name, address, zip code, and county of residence;

(B) date of birth, sex, race, and Spanish ethnicity, and
birthplace;

(C) information on industrial or occupational history,
to the extent such information is available from the medical record;

(D) diagnosis including the cancer site, cell type,
tumor grade and size, stage of disease, date of diagnosis, and
diagnostic confirmation method;

(E) all cancer-related treatment; and

(F) documentation to support cancer diagnosis, stage
and treatment.

(2) Each report shall:

(A) be legible and contain all data items required in
paragraph (1) of this subsection relating to reporting requirements
and complete documentation;

(B) be in a format prescribed by the division;

(C) meet all quality control standards utilized by the
division;

(D) in the case of individuals who have more than
one form of cancer, be submitted separately for each primary cancer
or precancerous or tumorous disease diagnosed;
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(E) be submitted to the division electronically, or
manually if electronic means are unavailable; and

(F) be transported by secure means at all times to
protect the confidentiality of the data.

§91.5. When to Report.
(a) All reports of cases are to be submitted to the department

within six months of initial diagnosis or admission at their facility
for the diagnosis or treatment of cancer.

(b) Data should be submitted at least quarterly; monthly
submissions are recommended.

§91.6. How to Report.
A report of cancer can be made to the department by any of the
following methods:

(1) submission of a completed Confidential Cancer
Reporting Form (TCR No. 1);

(2) submission electronically using one of the following
methods:

(A) three and one half inch disk;

(B) magnetic tape;

(C) computer modem transmission; or

(D) the Internet.

§91.7. Where to Report.
(a) All counties shall be assigned to a designated regional

cancer registry of a public health region.

(b) Forms.

(1) Completed forms shall be submitted to the regional
director or his designee at the public health region where the person
with cancer or precancerous or tumorous disease is diagnosed or
treated.

(2) A map and list of public health regions, and the
addresses of respective regional directors are available from the Texas
Department of Health, 1100 West 49th Street, Austin, Texas, 78756-
3199.

(c) All electronic data reports should be submitted to the
central office of the division to the Cancer Registry Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756-
3199.

§91.8. Compliance.
A cancer reporter in accordance with §91.3(a)-(c) of this title (relating
to Who Shall Report) is considered compliant if he/she meets
§91.4(a)(1) and (b) of this title (relating to What to Report), §91.5 of
this title (relating to When to Report), and §91.6 of this title (relating
to How to Report). If the reporter is non-compliant, the department
may collect the data as stated in §91.3 of this title.

§91.9. Immunity from Liability.
The following persons subject to this chapter that act in compliance
with this chapter are not civilly or criminally liable for furnishing
the information required under this chapter: a hospital, clinical
laboratory, ambulatory surgery center, or cancer treatment center; or
a physician or other health care provider. Staff of the division that
disclose confidential data in the course of their job duties are not
civilly or criminally liable for furnishing the information required.

§91.10. Confidentiality and Disclosure.
(a) Pursuant to the Texas Cancer Incidence Reporting Act,

Health and Safety Code, Chapter 82, §82.009, all data obtained

directly from the medical records of a patient is for the confidential
use of the department and the persons or public or private entities
that the executive deputy commissioner determines are necessary to
carry out the intent of this chapter based upon the recommendation
of the Committee on Requests for Personal Data in §181.11 of this
title (relating to Requests for Personal Data). The data are privileged
and may not be divulged or made public in a manner that discloses
the identity of an individual whose medical records have been used
for obtaining data under this chapter. Information that may identify
an individual whose medical records have been used for obtaining
data under this chapter is not available for public inspection under
Government Code, Chapter 552. Statistical information collected
under this chapter is public information.

(b) Only personnel authorized by the director of the depart-
ment and other individuals authorized by the director of the division
or his designee shall have access to the records.

(c) Photocopying or other reproduction of any clinical
records or reports containing identifying information, except as may
be required in the conduct of the official business of the department,
is prohibited.

(d) Any legal documents other than the original incidence
reports and abstracts, such as computer printouts or photocopies
of any documents containing identifying information, shall also
be considered confidential material while in active use, and shall
be destroyed immediately upon termination of their use by the
department.

(e) Information that characterizes the caseload of a specific
cancer reporting institution or health care provider will be treated
sensitively but the department will follow Government Code, Chapter
552.

§91.11. Quality Assurance.

(a) The department shall cooperate and consult with partici-
pating health care facilities so that such facilities may provide timely,
complete and accurate data. The department will provide:

(1) reporting training, on-site case-finding studies, and
reabstracting studies;

(2) quality assurance reports to assure the computerized
datautilized for statistical information and data compilation iscorrect;
and

(3) educational information available from the depart-
ment morbidity and mortality statistics.

(b) The regional cancer registry shall maintain a system
of quality control in accordance with procedures approved by the
department.

§91.12. Requests for Statistical Cancer Data.

(a) Statistical cancer data previously analyzed and printed
are available upon written or oral request. All other requests for
statistical data requiring programming and computer retrieval and for
which a fee is levied under §§1.251-1.255 of this title (relating to
Requests for Providing Public Information) shall be in writing and
directed to: Cancer Registry Division, Texas Department of Health,
1100 West 49th Street, Austin Texas 78756-3199.

(b) To ensure that the proper data are provided, the oral
or written request shall include, but not be limited to, the following
information:

(1) name, address, and telephone number of the person
requesting the information;
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(2) type of data needed and for what years (e.g. lung
cancer incidence rates, Brewster County, 1992-1995); and

(3) name and address of person(s) to whom data and
billings are to be sent (if applicable).

(c) The department’s obligation to furnish the requested data
is subject to the availability and accuracy of collected data.

(d) The department may charge for requested data in
accordance with §§1.251-1.255 of this title (relating to Requests for
Providing Public Information).

(e) Publications prepared by the Cancer Registry Division
from its data for general distribution may be subject to a set fee per
copy to offset the cost of printing.

§91.13. Requests and Release of Personal Cancer Data.

(a) Requests for data.

(1) Requests for personal cancer data shall be in writing
and directed to: Texas Department of Health, Committee for Requests
for Personal Data, Bureau of Vital Statistics, 1100 West 49th Street,
Austin, Texas 78756-3199.

(2) Written requests for personal data shall include the
following information and assurances:

(A) name and address of the agency, institution , or
firm sponsoring the project;

(B) name, degree(s), title, address, and telephone
number of the person who will direct the project;

(C) name and address of the agency, institution, or
firm funding the project (if other than that shown in subparagraph
(A) of this paragraph);

(D) names, degree(s) and titles of other persons who
will have supervisory responsibilities in the project;

(E) specific purpose of the project and a statement
of why the disclosure of this information is deemed necessary to
accomplish this purpose;

(F) type of data needed and for what years (e.g., cer-
vical cancer incidence, El Paso County, 1990-1995);

(G) action planned;

(H) results expected;

(I) assurances that the following conditions regarding
the release of the requested data shall be met:

(i) the data shall be treated as strictly confidential;

(ii) the data shall not be used for any purpose other
than that specifically set forth in this subsection and shall not be used
for any secondary purpose;

(iii) the data shall not be made available to any
other individual agency, institution, or firm;

(iv) no follow back of any type shall be made to
any individual, institution, or agency without written authorization by
the Texas Department of Health;

(v) any data released by a project shall be restricted
to aggregate data and shall not identify any individual or institution;

(vi) the Texas Department of Health shall be given
credit as the source of the data;

(vii) a copy of the results of the project shall be
furnished to the Texas Department of Health; and

(viii) if electronic media are provided, such media,
after serving the purpose set forth in this subsection, shall be erased
unless specific authority is requested and granted for their retention
and future use;

(J) name and address of person(s) to whom data and
billing are to be sent must be provided; and

(K) the release must be signed by the appropriate
administrative officer of the sponsoring agency, institution, or firm.

(b) Release of data.

(1) The division may provide reports containing personal
data back to the respective reporting health care provider from records
previously submitted to the division from each respective reporting
entity for the purposes of case management and administrative
studies. These reports will not be released to any other entity.

(2) The division may release personal data to other
bureaus of the department, provided that the disclosure is required or
authorized by law. All communications of this nature shall be clearly
labeled "Confidential" and will follow established departmental
internal protocols and procedures.

(3) The division may release personal data to the depart-
ment’s Cancer Registry Program personnel headquartered in public
health regions or public health departments to facilitate the collec-
tion, editing, and analysis of cancer registry data for the respective
geographic area. All communications of this nature shall be clearly
labeled "Confidential" and will follow established departmental inter-
nal protocols and procedures.

(4) The division may release personal cancer data to
state, federal, local, and other public agencies and organizations in
accordance with the standard guidelines for release of personal data
as outlined in section (a) of this section.

(5) The division may release personal cancer data to
private agencies, organizations, and associations in accordance with
the standard guidelines for release of personal data as outlined in
section (a) of this section.

(6) The division may release personal cancer data to any
other individual or entities for reasons deemed necessary by the board
to carry out the intent of the Cancer Incidence Reporting Act (Health
and Safety Code, Chapter 82) and in accordance with the standard
guidelines for release of personal data as outlined in subsection (a)
of this section.

(7) A person who submits a valid authorization for release
of cancer data shall have access to review or obtain copies of the
information described in the authorization for release.

§91.14. Statistical Reports.
The department shall publish annually statistical reports of the
information obtained under this Act. The department, in cooperation
with other cancer reporting organizations and research institutions,
may publish reports the department determines are necessary or
desirable to carry out the purpose of the Act.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801852

PROPOSED RULES February 20, 1998 23 TexReg 1471



Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 100. Immunization Registry
25 TAC §§100.1–100.10

The Texas Department of Health (department) proposes new
§§100.1-100.10, concerning the establishment of an Immuniza-
tion Registry. Specifically, the sections define terms used in
this chapter; address the criteria for inclusion of information
and its confidentiality; the responsibilities of providers and pay-
ers; the effect of withdrawing consent; the information to be
reported to the registry; data quality assurance; the responsi-
bilities of managed care, health maintenance, and insurance
companies; reports back to providers; exchange of informa-
tion between the department and providers; and use of registry
data for school and day care enrollment. The 75th Legislature,
1997 enacted Chapter 900, adding Health and Safety Code,
§§161.007-161.009 requiring the department to establish an
immunization registry and provide for the confidentiality of in-
formation it contains. These rules implement the legislation.

Robert D. Crider, Jr., M.S., M.P.A., Director, Immunization
Division, has determined that for the first five year period the
sections are in effect, there will be no fiscal implications to state
or local government as a result of enforcing or administering
the sections as proposed. Mr. Crider bases his estimate on the
fiscal note prepared for the legislature on House Bill No. 3054,
which became Chapter 900.

Mr. Crider has determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of these sections, is a centralized immunization reg-
istry that is the most efficient method for providers, both public
and private, to maintain and access a child’s immunization his-
tory. The public benefits anticipated as a result of reporting to
the immunization registry include: better health care for children
with less illness and death due to vaccine-preventable diseases,
reduced costs due to the elimination of "over-vaccination" or
"re-vaccination" because of lost records, reduced occurrences
of "missed opportunities" to vaccinate which unnecessarily in-
crease the risk of a child for vaccine-preventable diseases, and
greater opportunity for outreach activities in areas of Texas with
low immunization levels. Because the immunization records are
stored electronically and available from one source, physicians
are able to reduce staff time researching immunization histories.
The child’s complete immunization record will also be more eas-
ily available to school nurses, child care centers, and universi-
ties which require immunization information for enrollment. Soft-
ware, installation, training and support for the tracking system,
including the phone line access to the database, are provided
by the department. The major costs to small businesses associ-
ated with the program will be to those medical practices provid-
ing immunizations. There will be increased time spent providing
information to patients on the program, and providing them with
consent forms and forms to decline participation. The consent
form is kept with the medical record, so staff time must be spent
filing them. These costs will vary from one practice to another
depending upon how many patients are treated, how many par-
ticipate in the program, how much time is devoted to explaining

the program to each patient, filing the consents and the value
of the staff time devoted to these tasks, and how providers are
reimbursed for providing immunizations. Mr. Crider estimates
the average cost to be $1.00 per each patient encounter where
an immunization is provided. The cost to small businesses will
be reduced by automated and streamline billing of immuniza-
tions. Aside from the costs to small businesses, there will be
certain costs imposed on other persons. Those who wish to de-
cline participation or withdraw consent must communicate this
to the department, involving minimal postage, currently $.32,
soon to increase to $.35. Large insurers are required to submit
data after 1998, and will incur certain staffing and transmittal
costs, though larger entities will almost certainly file requested
information electronically. The department estimates that the
average insurer will incur costs equivalent to $500 per year of
participation. There is no anticipated impact on local employ-
ment.

Comments on the proposal may be submitted to Robert D.
Crider, Jr., M.S., M.P.A., Director, Immunization Division, 1100
West 49th Street, Austin, Texas, 78756, (512) 458-7284.
Comments will be accepted for 30 days following the date of
publication of this proposal in the Texas Register.

The new sections are proposed under the Health and Safety
Code, §161.007 which requires the board to adopt rules to im-
plement the immunization registry, and §12.001 which provides
the board with authority to adopt rules for the performance of
every duty imposed by law on the board, the department, and
the commissioner of health.

These new sections affect the Health and Safety Code, Chapter
161.

§100.1. Definitions.

The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise.

Department-The Texas Department of Health or its authorized agents.

Division-The Immunization Division of the Texas Department of
Health, Central Office, 1100 West 49th Street, Austin, Texas, 78756.

Health Plan-An insurance company, a health maintenance organiza-
tion, or another organization that pays or reimburses a provider for
immunizations administered.

Immunization history-An accounting of all vaccines that a child has
received.

Immunization record-An accounting of all vaccines that a child has
received.

Immunization registry (ImmTrac)-The database or single repository
that contains immunization records and personal data for identifica-
tion. This database is confidential, and access to content is limited
to authorized users.

Patient, client or child-Person or individual to whom a vaccine has
been administered.

Provider-Any physician, health care professional, or facility personnel
duly licensed to administer vaccines. All providers are eligible to
participate in the registry. All providers become agents of the Texas
Department of Health for the purposes of the Immunization Registry.

User-An entity or individual authorized by the department to access
registry data.
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Vaccine-Includes toxoids and other immunologic agents which are
administered to children and adults to elicit an immune response and
thus protect against an infectious disease.

§100.2. Inclusion of Information and Confidentiality.

(a) The immunization registry shall contain information on
the immunization history that is obtained by the department under this
section of each person who is younger than 18 years of age and for
whom consent has been obtained in accordance with this subsection.
The department shall remove from the registry information for any
person for whom consent has been withdrawn under paragraph (3)
of this section. The department shall obtain the written consent
of a parent, managing conservator, or guardian of a patient before
any information relating to the patient is included in the registry.
The consent language should be substantially similar to the text of
paragraphs (1), (2) and (3) of this section. The department shall
prepare appropriate forms to obtain consent and on request furnish
them to providers.

(1) "I authorize the Texas Immunization Registry to
release past, present, and future information concerning my child’s
immunizations to myself and any:

(A) public health district;

(B) local health department;

(C) physician to the child;

(D) school or day care facility in which the child is
enrolled; and

(E) the director of the immunization division of the
department or his designee.

(2) "I authorize any of the above entities to further re-
release this information to promote the availability of accurate, com-
plete and current, immunization records to those entities and individ-
uals who provide immunization services and follow-up services for
immunizations."

(3) "I understand that I may withdraw, either the consent
to place information on my child in the registry or my consent
to release information from the registry at any time by written
communication to the Texas Department of Health, Immunization
Registry, 1100 West 49th Street, Austin, Texas, 78756."

(4) A parent, managing conservator, or guardian of a
patient, who agrees to participate should sign a signature block
indicating their consent to participate. Parents who decline to
participate should sign a statement stating: "I do not want to have my
child participate in the Immunization Registry" or a similar statement.
Parents choosing this option should mail their statement to the Texas
Department of Health, Immunization Registry, 1100 West 49th Street,
Austin, Texas, 78756.

(b) The Bureau of Vital Statistics will provide the option for
parental consent for inclusion in the registry on the birth certificate.
This consent will be valid for life unless the parent, managing
conservator or guardian notifies the department that consent is
withdrawn.

(c) As required by Health and Safety Code, §161.007, all
information which identifies individuals shall be protected as medical
information in accordance with the Medical Practice Act, Texas Civil
Statutes Article 4495b, §5.08.

(d) As provided in Health and Safety Code, §161.007(g), the
department may use the registry to provide noticesby mail, telephone,
personal contact, or other means to a parent, managing conservator,

or guardian regarding his or her child or ward who is due or overdue
for a particular type of immunization according to the department’s
immunization schedule. The department shall consult with health care
providers to determine the most efficient and cost-effective manner
of using the registry to provide these notices.

(e) A health care professional or health plan who provides
information to the Immunization Registry in good faith pursuant to
this section is not subject to civil liability, as described in Health and
Safety Code, §161.007(g).

§100.3. Providers, Health Plans, and Insurance Companies.

(a) After December 31, 1998, an insurance company, a
health maintenance organization, or another organization that pays
or reimburses a claim for an immunization of a person younger
than 18 years of age shall provide an immunization history to
the department. On or before December 31, 1998, an insurance
company, a health maintenance organization, or another organization
that pays or reimburses a claim for an immunization of a person
younger than 18 years of age may provide an immunization history
to the department. Unless informed otherwise by the provider or the
department, the organization may assume that consent has been given
for any vaccine for which the provider submits a claim or encounter
record.

(b) A provider shall inform each parent, managing conser-
vator, or guardian of each patient about the registry in writing, and
provide them with an opportunity to consent to the inclusion of in-
formation in the registry.

(c) External computer systems supplying the registry with
immunization data will incorporate an indicator field that records
whether written consent for inclusion has been obtained. These
include, but or not limited to Integrated Client Encounter System
(ICES), Women, Infant and Children (WIC) and Medicaid and other
bill ing systems used by Texas insurers or health plans.

(d) Providers shall attempt to obtain written consent for
tracking and store the consent in the patient’ s medical record.

§100.4. Withdrawal of Consent.

(a) The department must remove the patient records from
the registry upon the written request from a child’ s parent, managing
conservator, or guardian.

(b) Upon receipt of a request to withdraw described in
§100.2(a)(3)of this title (relating to Inclusion of Information and
Confidentiality), the entire patient/client record will be removed from
the registry. A written confirmation will be provided to the parent,
managing conservator, or guardian or withdrawal from the registry
within 30 business days of receipt by the Immunization Division.

(c) The department shall take precautions to see that children
whose parent, guardian, or managing conservator have refused or
withdrawn consent shall not be included in the registry.

(d) The department shall prepare appropriate forms to refuse
or withdraw consent to participate in the registry, and make them
available to providers.

§100.5. Reportable Information.

(a) All vaccines administered after the effective date of
these rules, reported to the department will be sent in a manner
consistent with these rules and procedures issued by the department.
All immunizations will be reported to the registry until the child’s
18th birthday.

(b) A provider reporting directly to the registry will submit
all the information required. Required information consists of the
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following: last name, first name, date of birth, sex and address of
the child who is immunized, name of parent, guardian, or managing
conservator and relationship to child, vaccine administered, and
lot number and manufacturer of the vaccine administered. Other
information specified on forms and data file layouts should be
provided when available.

(c) Providers receiving written notifications from parents
requesting that their child’s immunization data not be reported to
the registry will forward the request to the department in a manner
prescribed by the department.

(d) Beginning on January 1, 1997, vaccines administered
will be reported to the department by paper forms, electronic transfer,
faxed, mailed, telephone, or entered directly into ImmTrac within 30
business days of administering a vaccine in a format prescribed or
approved by the department. Reporting by telephone is limited to
medical practices that administer vaccine to less than 25 children per
month.

(e) Reports submitted by electronic transmission will meet
data quality, format, security, and timeliness standards prescribed by
the department.

(f) Beginning on January 1, 1999, providers must report the
following information:

(1) provider information:

(A) the health care professional’s name (First, Middle
Initial, Last);

(B) business address (Street, City, Zip Code); and

(C) business telephone number.

(2) child and parent information:

(A) child’ s name and address (First, Middle Initial,
Last);

(B) child’s social security number (if known);

(C) gender of the child;

(D) child’s date of birth; and

(E) mother’s maiden name (if known) (First and Last).

(3) vaccine information:

(A) type of vaccine administered;

(B) date the vaccine was administered;

(C) vaccine lot number - (if known); and

(D) name of vaccine manufacturer (if known) If
the record has been entered as historical data, lot number and
manufacturer are not required. Historical data are immunizations
that were given prior to the present date and/or administered by a
different provider.

(g) If consent is obtained, providers should enter historical
immunization records.

(h) After December 31, 1998, a provider shall submit immu-
nization information to the state-wide immunization registry, if not
submitted by the provider to an insurance company, health mainte-
nance organization or other organization that pays or reimburses a
claim or encounter for an immunization.

§100.6. Data Quality Assurance.

(a) For the purpose of assuring the quality of submitted data,
each provider will allow the department to inspect such parts of a

patient’s medical records as are necessary to verify the accuracy of
submitted data.

(b) A provider will, upon request of the department, supply
missing immunization information, if known, or clarify immunization
information submitted to the department.

§100.7. Managed Care Organizations, Health Maintenance Organi-
zations and Other Insurers (with programs covering Texas residents),
Will Provide Immunization Data to the Department.

(a) Organizations to which providers submit a claim or
encounter information for an immunization, will in turn submit
the required immunization information to the department within 25
business days from receipt from the provider.

(b) Automated data exchange will conform to standards
prescribed by the department. Data exchange will follow the national
standard for data exchange, known as Health Level 7 (HL7), when
this format is completed.

§100.8. Reports.

(a) Authorized and registered providers or health plans may
request recall and reminder reports from the tracking system to
provide notices of an upcoming or overdue immunization.

(b) The provider, health plan and the department will
maintain the confidentiality of all immunization reports.

§100.9. Exchange of Records.

(a) The department, by written agreement with other
providers and health plans, may transmit paper or electronic copies
of immunization records or reports to registered users of the registry
or to other state or national immunization registries.

(b) The agreement will require that records be used only for
immunization tracking and reporting purposes. The identity of a
person named in the report will only be released as specified in the
agreement.

§100.10. Acceptability As An Immunization Record.

The immunization record obtained from the registry will be accepted
as an official immunization record of the child for the purposes of
satisfying the requirements of school immunization laws and for
enrollment in day care facilities.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801838
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 139. Abortion Facilities
The Texas Department of Health (department) proposes the
repeal of §§139.1 - 139.14, and proposes new §§139.1 -
139.8, 139.21 - 139.25, 139.31 - 139.34, and 139.41 - 139.60,
concerning reporting and licensing of abortion facilities.

Sections 139.1 - 139.14 are being proposed for repeal to reor-
ganize the chapter and to adopt language to implement recent
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legislation and to address areas of concern identified by Texas
Department of Health staff. The department initially adopted
the sections on May 15, 1986, to implement the Texas Abortion
Facility Reporting and Licensing Act (Act), Health and Safety
Code, Chapter 245, created by the 69th Texas Legislature,
1985. Since the initial adoption, the department has adopted
amendments and added new sections to establish standards
for facilities administering general anesthesia, to adopt a sys-
tem for reporting post-abortion complications, and to establish
procedures for renewal of a license if a licensee is on active
duty with the armed forces of the United States of America
serving outside the State of Texas when it is time to renew an
abortion facility license. Since the implementation of the exist-
ing rules, the department has experienced increased costs as-
sociated with regulating abortion facilities and has determined
the need for stronger compliance measures. The legislature
passed several amendments to the Act during the 75th Legisla-
ture, 1997. House Bill 2856 amended Health and Safety Code,
Chapter 245, by requiring the department to perform annual re-
newal inspections prior to the issuance of a renewal license;
by requiring an abortion facility to include the facility’s license
number in its abortion advertisements; and by requiring the de-
partment to provide a toll-free information line to provide specific
information relating to an abortion facility’s performance. Sen-
ate Bill 407 also amended Health and Safety Code, Chapter
245, by providing the department with the authority to establish
quality assurance measures for an abortion facility to evaluate
its medical treatment and medical services and the coordina-
tion of these services provided at the facility; minimum stan-
dards relating to the management, ownership, and control of
the facility; provisions for the release of confidential information
to appropriate licensing boards to enforce state licensing laws;
enforcement provisions to allow the department to immediately
suspend or revoke a license when the health and safety of per-
sons are threatened; and provisions for assessing an admin-
istrative penalty(ies) against a person who violates the Act or
rules adopted under the Act and providing for an administrative
review process. The department has increased licensing fees
to make the program self-supporting, strengthened the appli-
cation process and the enforcement provisions, and addressed
the legislative amendments in the new sections.

New §§139.1 - 139.8 establish the general provisions for
abortion facilities. Specifically, the sections include the purpose
and scope of the chapter; updated and clarified definitions
for words and terms used throughout the rules; requirements
for abortion facilities operating without a license; qualifications
for exemption from licensing requirements; annual reporting
requirements for licensed and unlicensed abortion facilities;
requirements for providing public information; requirements
for abortion facility advertising; and requirements for ensuring
quality assurance.

Obsolete definitions have been removed, new definitions have
been added, and other definitions have been clarified to reflect
current terminology used by the industry. Annual reporting
requirements have been amended to allow electronic reporting
and reporting on a monthly or quarterly basis.

New §139.6 implements House Bill 2856 which requires abor-
tion facilities to provide a woman, at the time the woman initially
consults the facility, a written statement indicating the number
of a toll-free telephone line maintained by the department. The
department is required to provide the status of the license of
any abortion facility; the date of the abortion facility’s last in-

spection of the facility; any violation discovered during the last
inspection that would pose a health risk to a patient at the fa-
cility; any challenge raised by the facility to the allegation that
there was a violation; any corrective action that is acceptable
to the department and that is being undertaken by the facility
with respect to the violation; an administrative or civil penalty
imposed against the facility or a physician who provides ser-
vices at the facility; professional discipline imposed against a
physician who provides services at the facility; and any criminal
conviction of the facility or a physician who provides services at
the facility that is relevant to services provided at the facility.

New §139.7 also implements House Bill 2856 to require abor-
tion facilities to include their license number in "any abortion
advertisement directly relating to the provision of abortion ser-
vices at the facility." An "abortion advertisement" means any
communication that advertises the availability of abortion ser-
vices at an abortion facility and that is disseminated through a
public medium, including an advertisement in a newspaper or
other publication (e.g., telephone book yellow pages), or televi-
sion, radio, or any other electronic medium; and any commercial
use of the name of the facility as a provider of abortion services,
including the use of the name in a directory, listing, or pamphlet.

New §139.8 implements Senate Bill 407 which requires the de-
partment to set minimum quality assurance standards for abor-
tion facilities. An abortion facility will be required to have a
quality assurance committee to evaluate all organized services
related to patient care, including services furnished by contract;
to ensure that there is a review of any abortion procedure com-
plication(s) and make use of the findings in the development
and revision of facility policies; to address issues of unprofes-
sional conduct by any member of the facility’s staff (including
contract staff); to address infection control practices; to address
medication therapy practices; to address the integrity of surgi-
cal instruments, medical equipment, and patient supplies; and
to address services performed in the facility as they relate to
appropriateness of diagnosis and treatment. The QA commit-
tee shall be responsible for identifying and addressing quality
issues, and implementing corrective action plans as necessary.

New §§139.21 - 139.25 establishes the licensing procedures for
abortion facilities. Specifically, the sections cover the general
provisions for licensure, licensing fees, application procedures
and issuance of licenses, change of ownership or services and
closure of an abortion facility, and time periods for processing
and issuing a license. The general provisions for licensure
state the minimum provisions for obtaining a birthing center
license. The licensing fees have been increased to make the
program self-supporting. The licensing fees will be increased
from $1000 annually to $2,500 annually. The application
procedures include the procedures for applying for an initial
license, a first annual license, and a renewal license. First
time applicants and change of ownership applicants will be
required to submit a fee of $1,000 and submit an application
for an initial license which upon approval by the department
will be effective for the 120 days. Within 45 days of receipt
of the initial license, an applicant must submit an application
and fee of $1,500 for the first annual license. This license
will expire one year from the date of issuance of the initial
license. The application fee for renewal of a license will be
$2,500 annually. The Board of Health has the authority to
set fee to cover administrative costs that are incurred by the
department to regulate licensed abortion facilities. Publication
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of these rules provide the required notification of fee increase
required by Texas Civil Statutes, Article IX, §77.

The application procedures for obtaining a license have been
updated to meet the need for stronger compliance measures.
For example, additional information applicants for a license will
be required to disclose concerning the applicant, the applicant’s
affiliates, and the managers of the applicant, are any proposed
or final actions relating to the denial, suspension, or revocation
of an abortion facility license in any state, a license for any
health care facility in any state, or a home and community
support services agency in any state; court civil or criminal
action; surrendering a license before expiration of a license or
allowing a license to expire in lieu of the department proceeding
with enforcement action; federal or state (any state) felony
arrests or convictions; federal or state Medicaid or Medicare
sanctions or penalties relating to the operation of a health care
facility or agency; operation of a health care facility or agency
that has been decertified or terminated from participation in any
state under Medicare or Medicaid; debarment, exclusion, or
contract cancellation in any state from Medicare or Medicaid;
federal or state (any state) criminal misdemeanor arrests or
convictions; federal or state (any state) tax liens; unsatisfied
final judgements(s); eviction involving any property or space
used as an abortion facility or health care facility in any state;
injunctive orders from any court; or unresolved final federal or
state (any state) Medicare or Medicaid audit exceptions.

The language regarding change of ownership has been clari-
fied. When an abortion facility changes ownership, the buyer
must submit a license application and license fee for initial li-
cense at least 60 calendar days prior to the desired date of the
change ownership. The department is required to survey the
facility within 60 days of the change of ownership. A facility is
required to report business changes that affect the condition of
a license within 15 calendar days of the effective date of the
change.

New §§139.31 - 139.34 establish the provisions for enforcement
of the rules. Specifically, the sections cover on-site surveys
and complaint investigations; license denial, suspension, and
revocation; administrative penalties; and recovery of costs.

New §139.31 establishes procedures for on-site surveys and
complaint investigations. An on-site survey will determine if
the requirements of the Act and the rules are being met. The
department will conduct an on-site survey prior to issuing a
first annual license and prior to renewing a facility license.
These surveys will include a standard-by-standard evaluation
of the facility. This section also includes procedures for
the resolution of deficiencies. If the surveyor finds there
is a deficiency(ies), the facility has the option to challenge
any deficiency cited. Provisions for challenging a deficiency
are included in this section as required by House Bill 2856.
This section includes procedures for the investigation and
resolution of valid complaints. The department will investigate
all complaints relevant to the Act or these rules which are
received against a licensed abortion facility.

New §139.32 states the reasons the department may refuse
to issue or renew a license; the reasons the department may
suspend or revoke a license; the reasons the department
may suspend or revoke an existing valid license or disqualify
a person from receiving a license because of a person’s
conviction of a felony or misdemeanor if the crime directly
relates to the duties and responsibilities of a licensed facility;

the procedures for notification of a proposed denial, suspension,
or revocation of a license; and the procedures for suspending
or revoking a license on an emergency basis. A facility
which has had an enforcement action that resulted in license
revocation, suspension, emergency suspension, or denial or
injunctive action may not reapply for a license for one-year
following the effective date of the enforcement action. If the
department suspends a license, the suspension will remain in
effect until the department determines that the reason for the
suspension no longer exists. Following an on-site survey in
which deficiencies are cited, a facility may surrender its license
before the expiration or allow its license to expire in lieu of the
department proceeding with enforcement action. If a facility
surrenders its license or allows the license to expire, the facility
may not reapply for a license for six months.

New §139.33 implements Senate Bill 407 which provides the
department with the authority to assess administrative penalties
against a person who violates the Act or a rule adopted under
the Act. If, after an investigation of a possible violation and
the facts surrounding that possible violation, the department
determines that a violation has occurred, the department will
give written notice of the violation to the person alleged to
have committed the violation. In determining the amount
of an administrative penalty to be assessed the department
will consider the seriousness of the violation; the history of
any previous violations; the amount necessary to deter future
violations; any efforts made to correct the violation; and any
other matters that justice may require. This section includes
procedures for requesting a hearing and for requesting a judicial
review of the commissioner of health’s order, if the person so
desires. A civil or administrative penalty collected under this
section will be deposited in the state treasury to the credit of
the general revenue fund.

New §139.34 establishes procedures for the recovery of "rea-
sonable" expenses and costs against a person in an adminis-
trative hearing if, as a result of the hearing, the person’s license
is denied, suspended, or revoked or if administrative penalties
are assessed against the person.

New §§139.41 - 139.60 establishes the minimum standards for
licensed abortion facilities. Specifically, the sections cover pol-
icy development and review; delegation of authority and organi-
zational structure; personnel policies; orientation, training, and
demonstrated competency; personnel records; abortion facil-
ity staffing requirements and qualifications; facility administra-
tion; physical and environmental requirements; infection con-
trol standards; disclosure requirements; patient rights; patient
education/information services; medical and clinical services;
health care services; clinical records; emergency services; dis-
charge and follow-up procedures; reporting requirements; anes-
thesia services; and other state and federal compliance require-
ments. The minimum standards for abortion facilities were de-
veloped with the advice of the Abortion Facility Ad Hoc Rules
Task Force. Three subcommittees of the Task Force were ap-
pointed to work on three specific areas of concern: sterilization
(infection control) issues, quality of care issues, and personnel
qualification issues. The Task Force members include: a physi-
cian representative from Planned Parenthood of San Antonio;
a representative from the Texas Family Planing Association; a
nurse representative from the Association of Operating Room
Nurses; an advocate representative from the Life Network and
Heidi Group; a licensed mental health practitioner representa-
tive from Rio Grande Counseling Center; a facility owner rep-
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resentative from Fort Worth; and department representatives
(a physician from the Division of Women’s Health; a physician/
epidemiologist from the Infectious Disease, Epidemiology, and
Surveillance Division; a statistical analyst from the Bureau of
Vital Statistics; the program director for the Abortion Facility Li-
censing Program, Health Facility Licensing Division (HFL); and
a program specialist from the Rules and Policy Development
Section, HFL.

New §139.41 requires an abortion facility to develop, implement,
enforce, and monitor written administrative policies; clinical poli-
cies; a policy concerning the prohibition of illegal remuneration
for soliciting patient or patronage; a fire safety policy; and poli-
cies on decontamination, disinfection, and sterilization, and stor-
age of sterile supplies.

New §139.42 requires the licensee to appoint a medical con-
sultant to be responsible for implementing and enforcing the
clinical policies of the facility, and supervising all medical ser-
vices provided at the facility; and to appoint an administrator to
be responsible for implementing and supervising the adminis-
trative policies of the facility.

New §§139.43 - 139.44 require the licensee to develop, im-
plement, and enforce policies which shall govern all personnel
staffed by the center; and to develop and implement a writ-
ten orientation and training program to familiarize all employ-
ees with the facilities policies, philosophy, job responsibilities
of all staff, and emergency procedures. New §139.45 contains
the minimum requirements for personnel records that must be
maintained by the facility on each employee.

New §139.46 establishes the minimum staffing requirements
and qualifications for licensed abortion facilities. An abortion
facility is required to have an adequate number of qualified per-
sonnel to provide direct patient care and administrative and non-
clinical services needed to maintain the operation of the facil-
ity. The minimum qualifications have been established for the
medical consultant, the administrator, direct patient care staff,
ancillary staff, and anesthesia staff. The medical consultant is
required to be a physician licensed to practice medicine in the
State of Texas. The administrator is required to either be a li-
censed health care professional; have a baccalaureate degree,
a post graduate degree, or a professional degree and one year
administrative experience in a health care or health-related field;
or have a minimum of two years of administrative experience in
a health care or health-related facility. The administrator must
not have been employed in the last year as an administrator
with another abortion facility or health-related facility at the time
the facility was cited for violations of a licensing law or rule
which resulted in enforcement action (license revocation, sus-
pension, emergency suspension, or denial or injunctive action)
taken against the abortion facility or health-related facility. An
enforcement action does not include administrative penalties or
civil penalties. If the department prevails in one enforcement
action (e.g. injunctive action) against the facility but also pro-
ceeds with another enforcement action (e.g., revocation) based
on some or all of the same violations, but the department does
not prevail in the second enforcement action (e.g., the facility
prevails), the prohibition does not apply. Also, the administra-
tor must not have been convicted of certain felonies or mis-
demeanors. The staff providing medical services must include
a physician licensed to practice medicine in the State of Texas
and may include advanced practice nurses and physician assis-
tants. The nursing staff includes registered nurses or licensed
vocational nurses. The staff providing the education and in-

formation services (formerly called counseling services) at a
facility must be trained to provide information on abortion pro-
cedures, alternatives, consent form, and family planning ser-
vices and either have one year experience in a health care
facility, have a baccalaureate degree in a counseling related
field, or be a licensed professional mental health practitioner.
The laboratory staff must have at least a high school education
or general equivalency degree (GED) and specific training as
determined and prescribed by the medical consultant. All an-
cillary staff must have training and experience as prescribed by
the administrator and the medical consultant. The anesthesia
staff must meet the minimum staffing requirements and qual-
ifications for each level of sedation as established in §139.59
relating to anesthesia services.

New §139.47 establishes the minimum responsibilities of the
administrator of a facility. The main responsibility of an admin-
istrator will be to implement and supervise the administrative
policies of the facility to ensure that facility operations comply
with the Act and the rules adopted thereunder.

The physical and environmental requirements have been up-
dated and clarified in §139.48 to ensure that all patients of a
licensed abortion facility are cared for in safe and sanitary envi-
ronment and with equipment essential to the health and welfare
of the patients. A new standard has been added to require that
a facility must have the capacity to provide liquids to its patients
and may provide commercially packaged food in individual serv-
ings. If other food is provided by the facility, it will be subject to
the department’s food service sanitation standards adopted at
25 TAC §§229.161 - 229.171.

The department has identified the need for more stringent and
standardized infection control standards for the prevention and
control of the transmission of human immunodeficiency virus
(HIV), hepatitis B virus (HBV), hepatitis C virus (HCV), My-
cobacterium tuberculosis (TB), and Streptococcus species (SP).
New §139.49 establishes the minimum standards for infection
control. These standards include universal/standard precau-
tions; educational course requirements; cleaning and laundry
requirements; and decontamination, disinfection, sterilization,
and storage of sterile supplies. The standards for decontami-
nation, disinfection, sterilization, and storage of sterile supplies
are specifically stated in the rules for the purposes of ensuring
a high standard of infection control and to standardize the in-
fection control process. An abortion facility will be required to
have written policies and procedures for the decontamination
and sterilization activities performed at the facility. The poli-
cies include, but are not limited to, receiving, cleaning, decon-
taminating, disinfecting, preparing and sterilization of reusable
items, as well as for assembly, wrapping, storage, distribution,
and quality control of sterile items and equipment.

New §139.50 contains the disclosure requirements which re-
quire a facility to provide to a woman at the time of initial on-site
consultation with the facility a written statement indicating the
number of a toll-free telephone line which will be maintained
by the department to provide specific information relating to li-
censed abortion facilities in Texas which is mandated by Senate
Bill 2856; and a written statement identifying the department as
the responsible agency for facility complaint investigations.

New §139.51 establishes patient rights consistent with those of
any other health care facilities. The licensee shall ensure that
all patients are cared for in a manner and in an environment that
enhances each patient’s dignity and respect in full recognition

PROPOSED RULES February 20, 1998 23 TexReg 1477



of her individuality; receive care in a manner that maintains
and enhances her self-esteem and self-worth; be allowed to
make her own choice and self-determination; are ensured the
right to personal privacy and confidentiality of her choices and
decisions; have access to quality care and treatment consistent
with available resources and generally accepted standards; and
are allowed to ask additional questions after giving consent and
to withdraw consent prior to the start of the procedure.

New §139.52 covers standards for patient education/information
services. The existing standard refers to such services as
counseling services. The terminology was changed to "patient
education/information" because these services are considered
more of an educational and informational nature and are not
usually provided by a licensed mental health practitioner. New
language was added, however, to require a facility to refer a
patient to a licensed mental health practitioner who provides
therapeutic intervention, if the facility determines that it is
warranted.

New §139.53 establishes standards for the provision of medical
and clinical services provided by an abortion facility. This
section includes supervision and performance of medical and
clinical services, informed consent, preoperative requirements,
staffing requirements during and after the procedure, fetal tissue
examination, discharge procedures, and disposal of special
waste.

New §139.54 establishes standards for the provision of health
care services. This section requires abortion facilities to ensure
that its licensed health care professional practice within the
scope of their practice and within the constraints of applicable
state laws and regulations governing their practice, and comply
with the facility’s written policies and procedures. Provisions
have been added to allow the administration of intravenous
fluids or medications and extraction of blood for laboratory
tests by licensed vocational nurses (LVNs) if the facility has
documented that the LVN has received instruction and has
demonstrated competence in performing such tasks. This
section also covers the provision and supervision of health care
services by student health care professionals.

New §139.55 covers the minimum standards for establishing
and maintaining a clinical record for each patient. The require-
ments for clinical records have been updated to reflect current
standards and allow inactive patient records to be maintained
as an original, a microfilmed copy, an optical disc imaging sys-
tem, or a certified copy. Inactive patient records are required
to be retrievable within two hours by the facility. An abortion
facility may not destroy patient records that relate to any mat-
ter that is involved in litigation if the center knows the litigation
has not been finally resolved. In the event an abortion facility
closes, provisions have been added for the preservation of in-
active records to ensure compliance with the rules.

New §139.56 requires an abortion facility to have a readily
accessible protocol in place for the management of medical
emergencies. This section contains requirements for the
transfer of patients requiring emergency care to a licensed
hospital; and for personnel providing direct patient care.

New §139.57 covers discharge and follow-up referral proce-
dures. This section requires an abortion facility to develop and
implement written discharge instructions to be given to the pa-
tient upon discharge. The instructions must include a list of
complications, a statement of the facility’s plan to respond to
the patient, and information concerning the need for a post-

abortion examination. The facility must have a written policy and
procedure for examination or referral of all patients who report
complications and period review of the record keeping system
for post-abortion complications to resolve potential problems. If
a woman’s death is a result of a complication of an abortion,
the abortion facility is required to report the death to the depart-
ment in accordance with the reporting requirements in §139.58.

New §139.59 establishes the minimum requirements for the
various levels of sedation (anesthesia) used at a facility. This
section defines the levels of sedation; the minimum staffing,
training, and knowledge required for each level of sedation; the
care management for each level of sedation; and the clinical
and equipment standards required for each level of sedation.

New §139.60 specifically states other state and federal require-
ments that directly relate to the licensing of abortion facilities.
The requirements include laboratory and pharmacy services,
professional nurse and licensed vocational nurse reporting and
peer review, occupational safety and health, physicians and
physician assistants, prescription medical devices, and trade
and consumer practices.

The proposed new sections do not address the issues of
practice of the licensed professional health care staff in the
abortion facility; however abortion facilities will be responsible
for ensuring that licensed health professionals practice within
their scope of practice while working in the facilities. The
clinicians practicing in the centers are subject to their respective
regulatory and licensing boards. Issues about practice and
complaints will be referred to the appropriate licensing boards
and do not fall within the purview of the abortion facility
regulations.

In addition to the specific changes mentioned, other changes
have been made to clarify and strengthen the intent of these
sections.

Bernie Underwood, Chief of Staff Services, Health Care Quality
and Standards, has determined that for each year of the
first five-year period the sections are in effect, there will be
fiscal implications as a result of enforcing or administering the
sections as proposed. The effect on state government will be
an estimated increase in revenue from the licensing fees of
approximately $5,000 the first year that the sections will be in
effect; and $77,500 each year thereafter for the next four years.
The additional revenue generated will offset costs associated
with administering these sections. There will be no effect on
local government.

Ms. Underwood has also determined that for each year of
the first five years the sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be increased
quality of care for the women choosing to have an abortion in
a licensed abortion facility. There will be additional costs to
small and large businesses, i.e. abortion facilities, as a result
of the increase in licensing fees. First time applicants will be
required to submit a fee of $1,000 for an initial license which
will be effective for 120 days and will be required to submit
an additional fee of $1,500 for a first annual license which will
expire one year from the date of the issuance of the initial
license. Subsequent renewal of a license will increase from
$1000 annually to $2,500 annually. This represents an increase
in costs to licensed facilities of $1,500 per year. The effective
date of this fee increase will occur sometime in July, 1998. Other
additional cost to abortion facilities, if any, will be based upon the
facilities existing business structure and operation. There are no
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economic costs to persons (other than abortion facilities) who
are required to comply with the sections as proposed. There is
no anticipated impact on local employment.

Comments on the proposal may be submitted to Julia R.
Beechinor, Director, Health Facility Licensing Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3199, (Telephone (512) 834-6646). Comments will be
accepted for a period of 30 days after publication of the proposal
in the Texas Register. In addition, a public hearing will be held
at the following time and place: 10:00 a.m., Wednesday, March
11, 1998, at the Texas Department of Health, Lecture Hall K-
100, 1100 West 49th Street, Austin, Texas 78756.

Subchapter A. Abortion Facility Reporting and
Licensing
25 TAC §§139.1–139.14

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Texas Abortion Facility
Reporting and Licensing Act, Health and Safety Code, Chapter
245, which provides the Board of Health (board) with the
authority to adopt rules governing the licensing and regulation of
abortion facilities; and §12.001, which provides the board with
the authority to adopt rules to implement every duty imposed
by law on the board, the department, and the commissioner of
health.

The repeals affect Health and Safety Code, Chapter 245.

§139.1. Purpose and Scope.

§139.2. Definitions.

§139.3. Fees.

§139.4. Standards for All Licensed Abortion Facilities.

§139.5. Unlicensed Facility.

§139.6. Exemptions.

§139.7. Application and Issuance of License for Initial Applicants.

§139.8. Inspections.

§139.9. Renewal of Annual License.

§139.10. Annual Reporting Requirements.

§139.11. Conditions of Annual License.

§139.12. License Denial, Suspension, or Revocation.

§139.13. Clinical and Equipment Standards for Licensed Facilities
Administering Local Anesthesia.

§139.14. Clinical and Equipment Standards for Licensed Facilities
Administering General Anesthesia.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801840
Susan K. Steeg
General Counsel

Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter A. General Provisions
25 TAC §§139.1–139.8

The new sections are proposed under the Texas Abortion
Facility Reporting and Licensing Act, Health and Safety Code,
Chapter 245, which provides the Board of Health (board)
with the authority to adopt rules governing the licensing and
regulation of abortion facilities; and §12.001, which provides
the board with the authority to adopt rules to implement every
duty imposed by law on the board, the department, and the
commissioner of health.

The new sections affect Health and Safety Code, Chapter 245.

§139.1. Purpose and Scope.
(a) The purpose of this chapter is to implement the Texas

Abortion Facility Reporting and Licensing Act, Health and Safety
Code, Chapter 245.

(b) This chapter establishes general provisions; licensing
requirements and procedures; enforcement procedures; and minimum
standards for licensed abortion facilities.

(c) A person may not establish or operate an abortion facility
in Texas without a license issued under this chapter, except as
provided in §139.4 of this title (relating to Exemptions).

§139.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

Abortion - Any act or procedure performed after pregnancy has
been medically verified with the intent to cause the termination of
a pregnancy other than for the purpose of either the birth of a live
fetus or removing a dead fetus. This term does not include birth
control devices or oral contraceptives.

Abortion facility- A place where abortions are performed.

Act - Texas Abortion Facility Reporting and Licensing Act, Health
and Safety Code, Chapter 245.

Administrator - A person who:

(A) is delegated the responsibility for the implementation
and proper application of policies, programs, and services established
for the abortion facility; and

(B) meets the qualifications established in §139.46(2) of
this title (relating to Abortion Facility Staffing Requirements and
Qualifications).

Affiliate - With respect to an applicant or owner which is:

(A) a corporation - includes each officer, consultant,
stockholder with a direct ownership of at least 5.0%, subsidiary, and
parent company;

(B) a limited liability company -includes each officer,
member, and parent company;

(C) an individual - includes:

(i) the individual’s spouse;

(ii) each partnership and each partner thereof of which
the individual or any affiliate of the individual is a partner; and
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(iii) each corporation in which the individual is an
officer, consultant, or stockholder with a direct ownership of at least
5.0%;

(D) a partnership - includes each partner and any parent
company; and

(E) a group of co-owners under any other business ar-
rangement - includes each officer, consultant, or the equivalent under
the specific business arrangement and each parent company.

Anesthesia levels - Levels of anesthesia include:

(A) light sedation - The administration of oral medica-
tions for the reduction of anxiety as prescribed by a physician or
physician extender;

(B) moderate sedation - A medically controlled state of
depressed consciousness (also known as conscious or intravenous
sedation); and

(C) deep sedation - A medically controlled state of
depressed consciousness or unconsciousness from which the patient
is not easily aroused resulting in the partial or complete loss of and
inability to maintain a patent airway independently (also known as
general anesthesia).

Applicant- The owner of an abortion facility which is applying for a
license under the Act. This is the person in whose name the license
will be issued.

Board - The Texas Board of Health.

Certification form - The document prepared by the Texas Department
of Health and used by physicians to certify the medical indications
supporting the judgment for the abortion of a viable fetus during the
third trimester of pregnancy.

Certified nurse-midwife (CNM) - A person who is:

(A) a registered nurse who is currently licensed under
the Nursing Practice Act, Texas Civil Statutes, Article 4513 et. seq.;

(B) recognized as an advanced practice nurse by the
Board of Nurse Examiners for the State of Texas; and

(C) certified by theAmerican College of Nurse-Midwives
(ACNM) or ACNM Accreditation Council.

Certified registered nurse anesthetist (CRNA) - A person who is cur-
rently licensed as a registered nurse, who has current certification
from the Council of Certification- Recertification of the American As-
sociation of Nurse Anesthetist, and who is currently registered with
the Board of Nurse Examiners as an advanced nurse practitioner.

Change of ownership - A sole proprietor who transfers all or part
of the facility’ s ownership to another person or persons; the removal,
addition, or substitution of a person or personsasapartner in afacility
owned by a partnership; or a corporate sale, transfer, reorganization,
or merger of the corporation which owns the facility if sale, transfer,
reorganization, or merger causes a change in the facility’s ownership
to another person or persons.

Clinical nurse specialist - A person who is currently licensed under
the Nursing Practice Act, Texas Civil Statutes, Article 4513 et. seq.
and recognized as clinical nurse specialist by the Board of Nurse
Examiners.

Condition on discharge - A statement on the condition of the patient
at the time of discharge.

Critical item - All surgical instruments and objects that are introduced
directly into the bloodstream or into other normally sterile areas of
the body.

Decontamination - The physical and chemical process that renders an
inanimate object safe for further handling.

Department - The Texas Department of Health.

Director - The director of the Health Facility Licensing Division of
the Texas Department of Health or his or her designee.

Disinfection- The destruction or removal of vegetative bacteria, fungi,
and most viruses but not necessarily spores; the process does not
remove all organisms but reduces them to a level that is not harmful
to a person’ s health. There are three levels of disinfection:

(A) high level disinfection - kills all organisms, except
high levels of bacterial spores, and is effected with a chemical
germicide cleared for marketing as a sterilant by the Food and Drug
Administration;

(B) intermediate-level disinfection - kills mycobacteria,
most viruses, and bacteria with a chemical germicide registered as a
"tuberculocide" by the Environmental Protection Agency (EPA); and

(C) low-level disinfection - kills somevirusesand bacteria
with a chemical germicide registered as a hospital disinfectant by the
EPA.

Education/information staff - A professional or nonprofessional
person who is trained to provide information on abortion procedures,
alternatives, informed consent, and family planning services.

Facility - An abortion facility as defined in this section.

Health care facility- Any type of facility or home and community
support services agency licensed to provide health care in any state
or is certified for Medicare (Title XVIII) or Medicaid (Title XIX)
participation in any state.

Health care worker - Any person who furnishes health care services
in a direct patient care situation under a license, certificate, or
registration issued by the State of Texas or a person providing direct
patient care in the course of a training or educational program.

Hospital - A facility that is licensed under the Texas Hospital
Licensing Law, Health and Safety Code, Chapter 241, or if exempt
from licensure, certified by the United States Department of Health
and Human Services as in compliance with conditions of participation
for hospitals in Title XVIII, Social Security Act (42 United States
Code, §1395 et. seq.).

Immediate jeopardy to health and safety - A situation in which there
is a high probability that serious harm or injury to patients could
occur at any time or already has occurred and may well occur again
if patients are not protected effectively from the harm or if the threat
is not removed.

Licensed mental health practitioner - A person licensed in the State
of Texas to provide counseling or psychotherapeutic services.

Licensed vocational nurse (LVN)- A person who is currently licensed
under Texas Civil Statutes, Article 4528c as a licensed vocational
nurse.

Licensee - A person or entity who is currently licensed as an abortion
facility.

Medical consultant - A physician who is designated to supervise the
medical services of the facility.
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Nonprofessional personnel - Personnel of the facility who are not
licensed or certified under the laws of this state to provide a service
and must function under the delegated authority of a physician,
registered nurse, or other licensed health professional who assumes
responsibility for their performance in the abortion facility.

Noncritical items - Items that come in contact with intact skin.

Notarized copy- A sworn affidavit stating that attached copy(ies) are
true and correct copies of the original documents.

Patient- A female on whom an abortion is performed, but shall in no
event be construed to include a fetus.

Person - Any individual, firm, partnership, corporation, or association.

Physician - An individual who is currently licensed to practice
medicine under the Medical Practice Act, Texas Civil Statutes, Article
4495b.

Physician extender - A physician extender is:

(A) an advance practice nurse - An individual who is a
registered professional nurse currently licensed by the Board of Nurse
Examiners (BNE) for the State of Texas, and who is prepared for
advanced nursing practice by virtue of knowledge and skills obtained
through a post-basic advanced practice nurse educational program of
study acceptable to the BNE in accordance with Title 22, Chapter
221, Advanced Practice Nurses, §221.3 relating to Education. An
advanced practice nurse acts independently and/or in collaboration
with other health care professionals in the delivery of health care
services. Advanced practice nurses may include, but not be limited
to, the following:

(i) certified registered nurse anesthetist;

(ii) certified nurse midwife;

(iii) nurse practitioner;

(iv) clinical nurse specialist; and

(v) other titles as approved by the BNE; or

(B) a physician assistant - A physician assistant must be
currently licensed under the Physician Assistant Licensing Act, Texas
Civil Statutes, Article 4495-1.

Plan of correction - A written strategy for correcting a licensing vi-
olation. The plan of correction shall be developed by the facility
and shall address the system(s) operation(s) of the facility as the sys-
tem(s) operation(s) apply to the deficiency.

Postprocedure infection - An infection acquired at or during an
admission to a facility; there must be no evidence that the infection
was present or incubating at the time of admission to the facility.
Postprocedure infections and their complications that may occur
after an abortion include, but are not limited to, endometritis and
other infections of the female reproductive tract, laboratory-confirmed
or clinical sepsis, septic pelvic thrombophlebitis, and disseminated
intravascular coagulopathy.

Presurvey conference- A conference held with department staff and
the applicant or his or her representative to review licensure standards,
survey documents, and provide consultation prior to the on-site
licensure survey.

Primarily - As used in the Act, §245.004, and in §139.4(b) of this title
(relating to Exemptions), the term "primarily" refers to the number
of patients having abortions which represents 51% or more of the
patients actually treated within the previous calendar year.

Professional personnel - Patient care personnel of the facility currently
licensed or certified under the laws of this state to use a title and
provide the type of service for which they are licensed or certified.

Quality - The degree to which care meets or exceeds the expectations
or standards set by the patient.

Quality assurance - An ongoing, objective, and systematic process of
monitoring, evaluating, and improving the quality, appropriateness,
and effectiveness of care.

Quality improvement - An organized, structured process that selec-
tively identifies improvement projects to achieve improvements in
products or services.

Registered nurse (RN)- A person who is currently licensed under the
Nurse Practice Act, Texas Civil Statutes, Article 4513 et. seq. as a
registered nurse.

Semicritical items- Items that come in contact with nonintact skin
or mucous membranes. Semicritical items may include respiratory
therapy equipment, anesthesia equipment, bronchoscopes, and ther-
mometers.

Standards- Minimum requirements under the Act and this chapter.

Sterile field - Theoperative area of thebody and anything that directly
contacts this area.

Sterilization - The use of a physical or chemical procedure to destroy
all microbial life, including bacterial endospores.

Supervision - Authoritative procedural guidance by a qualified person
for the accomplishment of a function or activity that includes initial
direction and periodic inspection of the actual act of accomplishing
the function or activity.

Surveys - An onsite inspection by the department in which a
standard-by-standard evaluation is conducted, at a minimum, of each
requirement in:

(A) §139.6 of this title (relating to Public Information;
Toll-Free Telephone Number);

(B) §139.7 of this title (relating to Unique Identifying
Number; Disclosure in Advertisement);

(C) §139.8 of this title (relating to Quality Assurance);
and

(D) Subchapter D of this chapter (relating to Minimum
Standards for Licensed Abortion Facilities).

Third trimester - A gestational period of not less than 26 weeks
(following last -menstrual period (LMP)).

§139.3. Unlicensed Facility.

(a) If the Texas Department of Health (department) has
reason to believe that a person or facility may be providing abortion
services without a license as required by the Act, the person or
facility shall be so notified in writing by certified mail, return
receipt requested, and shall submit to the department the following
information within 10 days of receipt of the notice:

(1) an application for a license and the license fee;

(2) a claim for exemption under §139.4 of this title
(relating to Exemptions); or

(3) any and all documentation necessary to establish
that abortion services are not being provided. Documentation shall
include a notarized statement attesting to the fact that abortion
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services are not provided and a statement of the type(s) of service(s)
that are provided.

(b) If the person or facility has submitted an application
for a license, the application will be processed in accordance with
§139.23 of this title (relating to Application Procedures and Issuance
of Licenses).

(c) If the person or facility submits a claim for exemption,
the exemption claim will be processed in accordance with §139.4 of
this title.

(d) If the person or facility submits sufficient documentation
to establish that abortion services are not provided, the director shall
so notify the person or facility in writing within 30 days that no
license is required. If the documentation submitted is determined
to be insufficient by the director, the person or facility shall be so
notified in writing and shall have 10 days to respond. Following
receipt of the response, the director shall then notify the person or
facility in writing within 10 days of the determination.

(e) If a person violates the licensing requirements of the
Act or rules adopted under the Act, the department may petition the
district court for a temporary restraining order to restrain the person
from continuing the violation or operating without a license.

(f) If aperson operatesafacility without a license as required
by the Act and this chapter, the person is liable for a civil penalty of
not less than $1,000 nor more than $2,500 for each day of violation.

§139.4. Exemptions.

(a) If a facility is licensed under the TexasHospital Licensing
Law, Health and Safety Code, Chapter 241, the facility shall be
exempt from the licensing requirements of the Act, but not from
the reporting requirements in §139.5 of this title (relating to Annual
Reporting Requirements).

(b) If the office of a physician who is licensed under
the Medical Practice Act, Texas Civil Statutes, Article 4495b, is
not utilized primarily for the purpose of performing abortions, the
physician’s office shall be exempt from the licensing requirements of
the Act, but not from the reporting requirements.

(c) If a person or facility is uncertain about whether or not
licensing under the Act is required, a written claim for exemption,
including all documentation supporting the exemption claim, may be
submitted to the department. This documentation shall be a notarized
affidavit attesting to the fact that the number of patients having abor-
tions represents less than 51% of the patients actually treated within
the previous calendar year. The affidavit document will be provided
by the department.

(d) The director shall evaluate the claim for exemption and
notify the person or facility in writing of the proposed decision within
90 days following receipt of the claim for exemption.

(e) If the proposed decision is to grant the claim for
exemption, the department will provide written notice according to
subsection (d) of this section.

(f) If the claim for exemption is proposed to be denied, the
person or facility so affected shall have the right to request informal
reconsideration of the determination by the department. The request
shall be made in writing, including specific reasons for exemption,
within 10 days following receipt of the proposed denial.

(g) If the person or facility does not request an appeal as
provided in subsection (f) of this section, theright to appeal is deemed
to be waived and the denial of the exemption becomes final 30 days
following the person or facility’s receipt of the proposed denial.

(h) The person or facility must submit a completed applica-
tion and licensing fee to the department within 10 days following the
final denial of exemption.

(i) If a person violates the licensing requirements of the
Act or rules adopted under the Act, the department may petition the
district court for a temporary restraining order to restrain the person
from continuing the violation or operating without a license.

(j) If aperson operates afacility without a license as required
by the Act and this chapter, the person is liable for a civil penalty of
not less than $1,000 nor more than $2,500 for each day of violation.

§139.5. Annual Reporting Requirements.

(a) In accordance with the Texas Abortion Facility Reporting
and Licensing Act (Act) , §245.011, all abortion facilities (including
hospitals, ambulatory surgical centers, and physician offices, whether
they are licensed under the Act or not, must submit to the department
an abortion report on each abortion that was performed at the facility
on at least an annual basis. The reporting period for each facility is
January 1 - December 31 of each year. Each facility must submit the
abortion report(s) to the department no later than January 31 of the
subsequent year. While an abortion facility must submit the abortion
reports on an annual basis, the facility may choose to submit the
abortion reports on a monthly or quarterly basis for greater efficiency.
The abortion reports must be submitted:

(1) on forms prescribed by the department, by certified
mail marked confidential;

(2) on a floppy disk in a format prescribed by the
department, by certified mail marked confidential; or

(3) via modem in a format prescribed by the department.

(b) The first annual reporting period for a licensed facility
commences on the day the initial license is issued. The report(s)
must contain data for the calendar year in which the initial license
is issued. If the first annual license is not issued, the report(s) must
contain data from the date the initial license was issued through the
date the initial license expired, was revoked, or was withdrawn.

(c) If a change of ownership has occurred, the previous
owner shall submit the report(s) commencing from the date of the
previous reporting period and ending on the date the change in
ownership of the facility occurred; the report(s) is due 30 days after
the date of acquisition. The annual reporting period for the newly
acquired facility commences on the day the initial license is issued
and shall contain data for the calendar year in which the initial license
is issued. If the first annual license is not issued, the report(s) must
contain data from the date the initial license was issued through the
date the initial license expired, was revoked, or was withdrawn.

(d) The report(s) shall not identify, by any means, the
physician performing the abortion or thepatient on whom the abortion
was performed. Each report shall include the following information:

(1) whether or not the facility at which the abortion is
performed is licensed under the Act;

(2) the patient’s year of birth, race, marital status, and
state and county of residence;

(3) the type of abortion procedure;

(4) the date the abortion was performed;

(5) whether the patient survived the abortion, and if the
patient did not survive, the cause of death;
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(6) the period of gestation based on the best medical
judgment of the attending physician at the time of the procedure;

(7) the date, if known, of the patient’s last menstrual
cycle;

(8) the number of previous live births of the patient; and

(9) the number of previous induced abortions of the
patient.

(e) All abortion reports are strictly confidential under the
Act, §245.011, and may not be released except as authorized under
§245.011.

(f) Failure to submit a report(s) in accordance with this
section is punishable as a Class A misdemeanor in accordance with
the Act, §245.011.

(g) A physician who performs a third trimester abortion of
a viable fetus with a biparietal diameter of 60 millimeters or greater
shall comply with the following reporting requirements.

(1) The physician shall obtain certification forms from the
director of the Health Facility Licensing Division, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, (512) 834-
6646.

(2) The physician shall provide on the certification form
the following information:

(A) the physician’s name, address, telephone number;

(B) the name, address, and telephone number of the
facility at which the abortion was performed;

(C) the date the abortion was performed;

(D) the gestational age assessment and information
used to establish length of pregnancy;

(E) the type of abortion procedure performed;

(F) the patient’ s date of birth, race, city, and state of
residence;

(G) a list of the medical indications to support that
the abortion is authorized by the Medical Practice Act, Texas Civil
Statutes, Article 4495b, §4.011(d)(2)-(3); and

(H) the physician’s signature and date.

(3) The physician shall return by certified mail, marked
confidential, the certification form and may submit any supporting
documents to the director not later than the 30th day after the date
the abortion was performed.

(4) The department will retain the certification form and
supporting documents as a cross-reference to the annual reporting
requirements of the Act and this section. The certification form and
supporting documents retained by the department are confidential.
Any release of the documents will be in accordance with the
provisions of the Texas Medical Practice Act, Texas Civil Statutes,
Article 4495b.

(5) The department will forward a copy of the certifica-
tion form and supporting documents by certified mail, marked confi-
dential, to the Texas Board of Medical Examiners within 30 days of
the department’ s receipt of the documents.

(6) A physician performing abortions at a licensed
abortion facility who fails to report or submit the certification form
may subject the licensed facility to denial, suspension, or revocation

of the license in accordance with §139.32 of this title (relating to
License Denial, Suspension, and Revocation).

§139.6. Public Information; Toll-Free Telephone Number.

(a) The department on request shall make the following
information available to the public:

(1) the status of the license of any abortion facility;

(2) the date of the last survey of the facility, any violation
discovered during that inspection that would pose a health risk to
a patient at the facility, any challenge raised by the facility to the
allegation that there was a violation, and any corrective action that
is acceptable to the department and that is being undertaken by the
facility with respect to the violation; and

(3) an administrative or civil penalty imposed against
the facility or a physician who provides services at the facility,
professional discipline imposed against a physician who provides
services at the facility, and any criminal conviction of the facility
or a physician who provides services at the facility that is relevant to
services provided at the facility.

(b) All information disclosable under subsection (a) of this
section regarding any violation discovered during the survey that
would pose a health risk to a patient at the facility shall not be
disclosed following an on-site survey until plans of correction are
submitted and accepted by the department and, if applicable, a
facility challenge to a deficiency(ies) is resolved in accordance with
§139.31(c)(8) of this title (relating to On-site Surveys and Complaint
Investigations).

(c) Subsection (a) of this section does not require the
department to provide information that is not in the possession of
the department. In accordance with §245.017(b)of the Act, the Texas
State Board of Medical Examiners (board) is required to provide
to the department information in the possession of the board that the
department is required to provide under subsection (a) of this section.

(d) In accordance with Health and Safety Code, §245.017(c),
the department shall maintain a toll-free telephone number that a
person may call to obtain the information described by subsection (a)
of this section.

(e) An abortion facility shall provide to a woman, at the time
the woman initially consults thefacility, a written statement indicating
the number of thetoll-freetelephone line maintained under subsection
(d) of this section. The written statement must be available in English
and Spanish.

(1) The following form is an example of the statement
in English.
Figure 1: 25 TAC §139.6 (e)(1)

(2) The following form is an example of the statement
in Spanish.
Figure 2: 25 TAC §139.6 (e)(2)

(f) This section does not authorize the department to the
release of the name, address, or phone number of any employee or
patient of an abortion facility or of a physician who provides services
at an abortion facility.

§139.7. Unique Identifying Number; Disclosure in Advertisement.

(a) The department shall assign to each licensed abortion
facility aunique license number that may not change during theperiod
the facility is operating in this state.

(b) An abortion facility shall include the unique license
number assigned to the facility by the department in any abortion
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advertisement directly relating to the provision of abortion services
at the facility. If more than one location is advertised in a single
advertisement, the license number(s) for each location shall be
included in the advertisement.

(c) In this section, "abortion advertisement" means:

(1) any communication that advertises the availability
of abortion services at an abortion facility and that is disseminated
through a public medium, including an advertisement in a newspaper
or other publication or an advertisement on television, radio, or any
other electronic medium; or

(2) any commercial use of the name of the facility as
a provider of abortion services, including the use of the name in a
directory, listing, or pamphlet.

§139.8. Quality Assurance.

(a) Quality Assurance (QA) Program. An abortion facility
must maintain a QA program in the facility which shall be imple-
mented by a QA committee. The QA program shall be ongoing and
have a written plan of implementation. This plan must be reviewed
and updated or revised at least annually by the QA Committee. The
QA program shall include measures for quality improvement in the
measurement of the facility’ s quality delivery. Quality assurance doc-
uments pertinent to the facility shall be kept within the facility.

(b) QA committee membership. At a minimum, the QA
committee must consist of at least:

(1) the medical consultant designated by the facility;

(2) a physician extender, a registered nurse, or a licensed
vocational nurse; and

(3) at least two other members of the facility’s staff.

(c) Frequency of QA committee meetings. The QA com-
mittee, by consensus, shall meet at least quarterly to identify issues
with respect to which quality assurance activities are necessary.

(d) Minimum responsibilities. The QA committee shall:

(1) evaluate all organized services related to patient care,
including services furnished by contract;

(2) ensure that there is areview of any abortion procedure
complication(s) and shall make use of the findings in the development
and revision of facility policies;

(3) address issues of unprofessional conduct by any
member of the facility’s staff (including contract staff);

(4) monitor infection control as outlined in §139.49 of
this title (relating to Infection Control Standards) and postprocedure
infections as outlined in §139.41 of this title (relating to Policy
Development and Review);

(5) address medication therapy practices;

(6) address the integrity of surgical instruments, medical
equipment, and patient supplies; and

(7) address services performed in the facility as they
relate to appropriateness of diagnosis and treatment.

(e) Quality issues. The QA committee shall identify and
addressquality issues, implement corrective action plans as necessary.

(1) Identifying quality issues that necessitate corrective
action. The QA committee shall be responsible for identifying
issues that necessitate corrective action by the committee, such as

issues which negatively affect quality of care or services provided to
patients.

(2) Plan of corrective action. The QA committee shall
develop and implement plans of action to correct identified quality
deficiencies.

(3) Remedial action. The QA committee shall take and
document remedial action to address deficiencies found through the
QA program. The facility shall document the outcomeof the remedial
action.

(f) Departmental review.

(1) The department may not require disclosure of QA
committee records except insofar as such disclosure is related to the
compliance of the QA committee with this section.

(2) Department surveyors shall verify that the facility has
a QA committee which addresses quality concerns and that facility
staff know how to access that process.

(3) The department will not use good faith efforts by the
QA committee to identify and correct quality deficiencies as a basis
for deficiency(ies), citation(s), or sanction(s).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801841
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter B. Licensing Procedures
25 TAC §§139.21–139.25

The new sections are proposed under the Texas Abortion
Facility Reporting and Licensing Act, Health and Safety Code,
Chapter 245, which provides the Board of Health (board)
with the authority to adopt rules governing the licensing and
regulation of abortion facilities; and §12.001, which provides
the board with the authority to adopt rules to implement every
duty imposed by law on the board, the department, and the
commissioner of health.

The new sections affect Health and Safety Code, Chapter 245.

§139.21. General Requirements for Licensure.

An applicant for an abortion facility license must meet the following
requirements.

(1) If the applicant for a license is an individual, the
applicant must be at least 18 years of age.

(2) An abortion facility is required to apply for a separate
license for each place of business.

(3) An abortion facility may not admit a patient for an
abortion procedure until it has received an initial license.

(4) The licensed location must be in Texas.
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(5) The licensee of the abortion facility is responsible for
ensuring the facility’s compliance with the Act and this chapter.

(6) An abortion facility license must be renewed annually.

(7) An abortion facility shall prominently and conspic-
uously post the license issued under the Act for display in a public
area of the facility that is readily accessible to patients, employees,
and visitors.

(8) An abortion facility license may not be transferred or
assigned from one person to another person.

(9) An abortion facility shall have the financial ability to
carry out its functions under the Act and this chapter.

§139.22. Fees.

(a) The schedule of fees for an abortion facility license is as
follows:

(1) initial license fee - $1,000;

(2) first annual license fee - $1,500; and

(3) annual renewal license fee - $2,500.

(b) The department will not consider an application as
officially submitted until the applicant pays the applicable licensing
fee. The fee must accompany the application form.

(c) A license fee paid to the department is not refundable.

(d) Any remittance submitted to the department in payment
of a required license fee must be in the form of a certified
check, money order, or personal check made payable to the Texas
Department of Health.

(e) The department may make periodic reviews of its fee
schedule to ensure that the fees imposed are in amounts reasonable
and necessary to defray the cost to the department of administering
the Act.

§139.23. Application Procedures and Issuance of Licenses.

(a) Purpose. This section establishes the application pro-
cedures that an abortion facility must follow to obtain a license to
operate as a licensed abortion facility in Texas.

(b) Definitions. The following terms when used in this sec-
tion shall have the following meaning.

(1) Initial license - A 120-day license which is issued
by the department to all first-time applicants for an abortion facility
license (including those from unlicensed operating facilities and
licensed facilities for which a change of ownership is anticipated),
that meet the requirements of the Act and this chapter and have
successfully completed the application procedures for an initial
license as set out in subsection (c) of this section. This license expires
120 days after issuance.

(2) First annual license - A license issued by the
department which supersedes the initial license and will expire 12
months from the date of issuance of the initial license. This license
is issued to a holder of an initial license that meets therequirements of
the Act and this chapter and has completed the application procedures
for a first annual license as set out in subsection (d) of this section.

(3) Annual renewal license - A license issued by the
department annually (second and subsequent years) to an licensed
abortion facility that meets all requirements of Act and this chapter
and has completed the application procedures for obtaining an annual
renewal license as set out in subsection (e) of this section.

(c) Application procedures for an initial license. This
subsection establishes the application procedures for obtaining an
initial license.

(1) Request for an application. Upon written request
for an abortion facility license, the Texas Department of Health
(department) will furnish a person with an application packet and
a copy of the Act and this chapter.

(2) Application requirements. The applicant shall submit
the information listed in subparagraph (D) of this paragraph to the
department within six months from the date the department mails the
application packet to the applicant.

(A) If the department does not receive the information
listed in subparagraph (D) of this paragraph within six months from
the mailing date, the applicant must request a new application packet.

(B) An applicant shall not misstate a material fact on
any documents required to be submitted under this subsection.

(C) The application form must be accurate and
complete and must contain original signatures. The initial license
fee must accompany the application.

(D) The following documents must be submitted with
the original application form and shall be originals or notarized
copies:

(i) information on the applicant including name,
street address, mailing address, social security number or Franchise
Tax ID#, date of birth, and driver’ s license number;

(ii) the name, mailing address, and street address
of the abortion facility. The address provided on the application must
be the address from which the abortion facility will be operating and
providing services;

(iii) the telephone number of the facility, the
telephone number where the administrator can usually be reached
when the facility is closed, and if the facility has a fax machine, the
fax number;

(iv) a list of names and business addresses of all
persons who own any percentage interest in the applicant including:

(I) each limited partner and general partner if
the applicant is a partnership; and

(II) each shareholder, member, director, and
officer if the applicant is a corporation, limited liability company
or other business entity;

(v) a list of any businesseswith which theapplicant
subcontracts and in which the persons listed under clause (iv) of this
subparagraph hold any percentage of the ownership;

(vi) if the applicant has held or holds an abortion
facility license or hasbeen or is an affiliateof another licensed facility,
the relationship, including the name and current or last address of
the other facility and the date such relationship commenced and, if
applicable, the date it was terminated;

(vii) if the facility is operated by or proposed to
be operated under a management contract, the names and addresses
of any person and organization having an ownership interest of any
percentage in the management company;

(viii) a notarized statement attesting that the appli-
cant is capable of meeting the requirements of this chapter;
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(ix) if an applicant is a corporation, a current letter
from the state comptroller’s office stating the corporation is in good
standing or a notarized certification that the tax owed to the state
under the Tax Code, Chapter 171, is not delinquent or that the
corporation is exempt from the payment of the tax and is not subject
to the Tax Code, Chapter 171;

(x) an organizational structure of the staffing for
the abortion facility. The organizational structure shall include full
disclosure in writing of the names and addresses of all owners and
persons controlling any ownership interest in the abortion facility.
In the case of corporations, holding companies, partnerships, and
similar organizations, the names and addresses of officers, directors,
and stockholders, both beneficial and of record, when holding any
percent, shall be disclosed;

(xi) the name(s), address(es), and Texas physician
license number(s) of the physician(s) (including the facility’s des-
ignated medical consultant), and all physician extenders who will
provide services at the abortion facility;

(xii) the following data concerning the applicant,
the applicant’ s affiliates, and the managers of the applicant:

(I) denial, suspension, or revocation of an
abortion facility license in any state, a license for any health care
facility or a license for a home and community support services
agency (agency) in any state; or any other enforcement action, such
as (but not limited to) court civil or criminal action in any state;

(II) denial, suspension, or revocation of or other
enforcement action against an abortion facility license in any state,
a license for any health care facility in any state, or a license for an
agency in any state which is or was proposed by the licensing agency
and the status of the proposal;

(III) surrendering a license before expiration of
the license or allowing a license to expire in lieu of the department
proceeding with enforcement action;

(IV) federal or state (any state) criminal felony
arrests or convictions;

(V) federal or state Medicaid or Medicare sanc-
tions or penalties relating to the operation of a health care facility or
agency;

(VI) operation of ahealth care facility or agency
that has been decertified or terminated from participation in any state
under Medicare or Medicaid; or

(VII) debarment, exclusion, or contract cancel-
lation in any state from Medicare or Medicaid; and

(xiii) for the two-year period preceding the applica-
tion date, the following data concerning the applicant, the applicant’s
affiliates, and the managers of the applicant:

(I) federal or state (any state) criminal misde-
meanor arrests or convictions;

(II) federal or state (any state) tax liens;

(III) unsatisfied final judgement(s);

(IV) eviction involving any property or space
used as an abortion facility or health care facility in any state;

(V) injunctive orders from any court; or

(VI) unresolved final federal or state (any state)
Medicare or Medicaid audit exceptions.

(3) Applicant copy. The applicant shall retain a copy of
all documentation that is submitted to the department.

(4) Application processing. Upon the department’s
receipt of the application form, the required information described in
paragraph (2)(D) of this subsection, and the initial license fee from
an applicant, the department shall review the material to determine
whether it is complete and correct.

(A) The time periods for reviewing the material shall
be in accordance with §139.25 of this title (relating to Time Periods
for Processing and Issuing a License).

(B) If an abortion facility receives a notice from
the department that some or all of the information required under
paragraph (2)(D) of this subsection is deficient, the facility shall
submit the required information no later than six months from the
date of the notice.

(i) A facility which fails to submit the required
information within six months from the notice date is considered to
have withdrawn its application for an initial license. The license fee
will not be refunded.

(ii) A facility which has withdrawn its application
must reapply for a license in accordance with this section, if it wishes
to continue the application process. A new license fee is required.

(5) Withdrawal from the application process. If an
applicant decides at any time not to continue the application process
for an initial license, the application will be withdrawn upon written
request from the applicant.

(6) Issuance of an initial license.

(A) The time periods for processing an initial appli-
cation shall be in accordance with §139.25 of this title.

(B) Effective period of an initial license. The initial
license is valid for 120 days. The initial license expires on the last
day of the month ending the 120-day licensure period.

(C) Presurvey conference. Once the department has
determined that the application form, the information required to
accompany the application form, and the initial license fee are
complete and correct, the department shall schedule a presurvey
conference with the applicant in order to inform the applicant or
his or her designee of the standards for the operation of the abortion
facility. The department, at its discretion, may waive the pre-survey
conference upon recommendation by the surveyor. If the department
waives the presurvey conference, the department will issue an initial
license to the facility and an application for the facility’s first annual
license.

(D) Presurvey recommendation. After the presurvey
conference has been held, the department will:

(i) issue an initial license to the owner of a facility
and the application for the facility’s first annual license, if the facility
is found to be in compliance with department’s requirements for
initial licensure; or

(ii) deny the application if the facility has not
complied with the department’ s requirements for issuing an initial
license. The procedure for denial of a license shall be in accordance
with §139.32 of this title (relating to License Denial, Suspension, and
Revocation).

(d) Application procedures for the first annual license.
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(1) Within 45 days of receipt of the initial license and
the application for a first annual license, the facility shall complete
the application in accordance with this subsection and shall submit
the license fee for a first annual license.

(2) The application form shall include all the documents
required in paragraph (5) of this subsection.

(3) An applicant shall not misstate a material fact on any
documents required to be submitted under this subsection.

(4) The application form and all documents must be
accurate and complete and must contain original signatures.

(5) The following documents must be submitted with
the first annual application form and must be originals or notarized
copies:

(A) information on the applicant, including name,
street address, mailing address, social security number or Franchise
Tax ID number, date of birth, and drivers license number;

(B) the name, mailing address, and street address of
the abortion facility. The address provided on the application must
be the address from which the abortion facility will be operating and
providing services;

(C) the telephone number of the facility, the telephone
number where the administrator can usually be reached when the
facility isclosed, and if the facility has afax machine, thefax number;

(D) a list of names and business addresses of all
persons who own any percentage interest in the applicant including:

(i) each limited partner and general partner if the
applicant is a partnership; and

(ii) each shareholder, member, director, and officer
if the applicant is a corporation, limited liability company or other
business entity;

(E) a notarized statement attesting that the applicant
is capable of meeting the requirements of this chapter;

(F) if an applicant is a corporation, a current letter
from the state comptroller’s office stating the corporation is in good
standing or a notarized certification that the tax owed to the state
under the Tax Code, Chapter 171, is not delinquent or that the cor-
poration is exempt from the payment of the tax and is not subject to
the Tax Code, Chapter 171;

(G) an organizational structure of the staffing for
the abortion facility. The organizational structure shall include full
disclosure in writing of the names and addresses of all owners
and persons controlling any percent in the abortion facility. In the
case of corporations, holding companies, partnerships, and similar
organizations, the names and addresses of officers, directors, and
stockholders, both beneficial and of record, when holding any percent,
shall be disclosed; and

(H) the name(s), address(es), and Texas physician
license number(s) of the physician(s), all physician extenders and if
applicable Certified Registered Nurse Anesthetist who will provide
services at the abortion facility; this shall include the designated
medical consultant.

(6) A department representative shall survey the abortion
facility in accordance with §139.31 of this title (relating to On-
Site Surveys and Complaint Investigations) within 60 days after the
issuance of an initial license.

(A) If the department determines that a facility is not
in compliance with the provisions of the Act or this chapter after the
initial onsite survey, the department shall notify the facility no later
than 30 days prior to the expiration date of the initial license of the
proposed denial of the first annual license. Notification shall be in
accordance with §139.32 of this title.

(B) If the department determines that a facility is in
compliancewith the Act and thischapter after the initial onsite survey,
the department will issue the facility its first annual license. The first
annual license shall expire:

(i) in the next year, on the last day of the month
preceding the effective date of the initial license if the initial license
is issued on the first day of a month; or

(ii) on the last day of the twelfth month from the
effective date of the initial license if the initial license was effective
on the second or any subsequent day of a month.

(7) If for any reason, an applicant decides not to continue
the application process, the applicant must submit to the department
a written request to withdraw its application. If an initial license has
been issued, the applicant shall cease providing abortion services and
return the initial license to the department with its written request to
withdraw. The department shall acknowledge receipt of the request
to withdraw. The license fee will not be refunded.

(8) Continuing compliance by the abortion facility with
the provisions of the Act and this chapter is required during the first
annual license period.

(e) Application procedures for annual renewal of a license.

(1) The department will send notice of expiration of a
license to the licensee at least 60 days before the expiration date of
an annual license. If the licensee has not received notice of expiration
from the department 45 days prior to the expiration date, it is the duty
of the licensee to notify the department and request an application
for an renewal license.

(2) The licensee shall submit the following items to the
department by certified mail, marked confidential, and postmarked no
later than 30 days prior to the expiration date of the license:

(A) a completeand accurate renewal application form;

(B) current updated documents containing all the
information required in subsection (c)(2)(D) of this section; and

(C) the renewal license fee.

(3) A facility shall not misstate a material fact on any
documents required to be submitted to the department or required to
be maintained by the facility in accordance with the provisions of the
Act and this chapter.

(4) A department surveyor shall survey an abortion
facility in accordance with §139.31(c) of this title prior to the
expiration of the facility’s annual license.

(5) If a licensee makes timely and sufficient application
for renewal, the license will not expire until the department issues
the annual renewal license or until the department denies renewal of
the license.

(A) The department shall issue a renewal license
to a licensee who meets the minimum standards for a license in
accordance with the provisions of the Act and this chapter.

(B) The department may propose to deny the issuance
of a renewal license if:
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(i) based on the survey report, the department
determines that the abortion facility does not meet or is in violation
of any of the provisions of the Act or this chapter;

(ii) renewal is prohibited by the Texas Education
Code, §57.491, relating to defaults on guaranteed student loans; or

(iii) a facility discloses anything in subsection
(c)(2)(D)(xii) and (xiii) of this section.

(6) If a licensee makes a timely application for renewal
of a license, and action to revoke, suspend, or deny renewal of the
license is pending, the license does not expire but does extend until
the application for renewal is granted or denied after the opportunity
for a formal hearing. A renewal license will not be issued unless
the department has determined the reason for the proposed action no
longer exists.

(7) If a suspension of a license overlaps a renewal
date, the suspended license holder shall comply with the renewal
procedures in this subsection; however, the department may not
renew the license until the department determines that the reason
for suspension no longer exists.

(8) If the department revokes or does not renew a license,
a person may apply for an initial license by complying with the
requirements of the Act and this chapter at the time of reapplication.
The department may refuse to issue a license if the reason for
revocation or nonrenewal continues to exist.

(9) Upon revocation or nonrenewal, a license holder shall
return the original license to the department.

(10) The procedures for revocation, suspension, or denial
of a license shall be in accordance with §139.32 of this title.

(f) Failure to timely renew a license.

(1) General.

(A) If a licensee fails to timely renew a license in
accordance with subsection (e) of this section, the department shall
notify the licensee that the facility must cease operation on the
expiration date of the license.

(B) To continue providing services at the abortion
facility after the expiration of the license, the owner must apply for
an initial license in accordance with subsection (c) of this section.

(2) Active military duty exception. If a licensee fails to
timely renew his or her license on or after August 1, 1990, because the
licensee is or was on active duty with the armed forces of the United
States of America serving outside the State of Texas, the licensee
may renew the license pursuant to this paragraph.

(A) Renewal of the license may be requested by
the licensee, the licensee’s spouse, or an individual having power
of attorney from the licensee. The renewal form shall include a
current address and telephone number for the individual requesting
the renewal.

(B) Renewal may be requested before or after the
expiration of the license.

(C) A copy of the official orders or other official
military documentation showing that the licensee is or was on active
military duty serving outside the State of Texas shall be filed with
the department along with the renewal form.

(D) A copy of the power of attorney from the licensee
shall be filed with the department along with the renewal form if the

individual having thepower of attorney executes any of the documents
required in this section.

(E) A licensee renewing under this paragraph shall
pay the applicable renewal fee.

(F) A licensee is not authorized to operate the facility
for which the license was obtained after the expiration of the license
unless and until the licensee actually renews the license.

(G) This paragraph applies to a licensee who is a sole
practitioner or a partnership with only individuals as partners where
all of the partners were on active duty with the armed forces of the
United States serving outside the State of Texas.

(g) Frequency of surveys. Surveys of the abortion facility
shall be performed at a frequency prescribed by and in accordance
with §139.31 of this title (relating to On-Site Surveys and Complaint
Investigations).

§139.24. Change of Ownership or Services and Closure of an
Abortion Facility.

(a) The following provisions apply to change of ownership
of the abortion facility and affect the condition of a license.

(1) A licensee shall not transfer or assign its license from
one person to another person.

(2) The abortion facility shall not materially alter any
license issued by the department.

(3) A person who desires to receive a license in its name
for a facility licensed under the name of another person or to change
the ownership of any facility shall submit a license application and
the initial license fee at least 60 calendar days prior to the desired date
of the change of ownership. The application shall be in accordance
with §139.23(c) of this title (relating to Application Procedures and
Issuance of Licenses).

(4) An application for a change of ownership shall in-
clude a notarized affidavit signed by the previous owner acknowl-
edging agreement with the change of ownership. If the applicant is
a corporation, the application shall include a copy of the applicant’s
articles of incorporation. If the applicant is a business entity other
than a corporation, the applicant shall include a copy of the sales
agreement.

(5) The presurvey conference may, at the department’s
discretion, be waived for an applicant of a licensed facility for a
change in control of ownership. If thepresurvey conference iswaived,
the department will issue an initial license to the new owner of the
facility.

(6) When a change of ownership has occurred the
department shall perform an on-site survey of the facility within 60
days from the effective date of the change of ownership.

(7) The previous owner’ s license shall be void on the
effective date of the change of ownership.

(8) This subsection does not apply if a licensee is simply
revising its name as allowed by law (i.e., a corporation is amending
the articles of incorporation to revise its name).

(9) The sale of stock of a corporate licensee does not
cause this subsection to apply.

(b) The following business changes affect the condition of
a license and shall be reported to the department.

(1) If an abortion facility changes its business name,
business address, telephone number of the facility, administrator’s
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telephone number, or fax number (if available), the administrator
must notify the department in writing within 15 calendar days after
the effective date of the change.

(2) If an abortion facility changes its administrator, the
facility shall provide the name of the new administrator and effective
date to the department in writing no later than 15 calendar days
following such change.

(c) The licensee shall notify the department in writing within
15 calendar days when an abortion facility ceases operation. The
licensee shall return the original license to the department.

§139.25. Time Periods for Processing and Issuing a License.

(a) General.

(1) The date a license application is received is the date
the application reaches the Health Facility Licensing Division of the
Texas Department of Health (department).

(2) An application for an initial license is complete when
the department has received, reviewed, and found acceptable the
information described in §139.23(c)(2)(D) of this title (relating to
Application Procedures and Issuance of Licenses).

(3) An application for a first annual license is complete
when the department has received, reviewed, and found acceptable
the information described in §139.23(d)(2) and (d)(5) of this title.

(4) An application for a renewal license is complete
when the department has received, reviewed, and found acceptable
the information described in §139.23(e)(2) of this title.

(5) An application for a change of ownership license is
complete when the department has received, reviewed, and found
acceptable the information described in §139.24 of this title (relating
to Change of Ownership or Services and Closure of an Abortion
Facility).

(b) Time periods. An application from an abortion facility
for an initial, first annual, annual renewal license, or change of
ownership license shall be processed in accordance with the following
time periods.

(1) The first time period begins on the date the depart-
ment receives the application and ends on the date the license is
issued, or if the application is received incomplete, the period ends
on the date the facility is issued a written notice that the application is
incomplete. The written notice shall describe the specific information
that is required before the application is considered complete. The
first time period is 45 days for initial, annual renewal, and change of
ownership applications; and 30 days for first annual applications.

(2) The second time period begins on the date the last
item necessary to complete the application is received and ends on
the date the license is issued. The second time period is 45 days for
initial, renewal and change of ownership applications, 30 days for
first annual applications.

(c) Reimbursement of fees.

(1) In the event the application is not processed in the
time periods stated in subsection (b) of this section, the applicant
has the right to request that the department reimburse in full the fee
paid in that particular application process. If the department does
not agree that the established periods have been violated or finds that
good cause existed for exceeding the established periods, the request
will be denied.

(2) Good cause for exceeding the period established is
considered to exist if:

(A) the number of applications for licenses to be
processed exceeds by 15% or more the number processed in the same
calendar quarter the preceding year;

(B) another public or private entity utilized in the
application process caused the delay; or

(C) other conditions existed giving good cause for
exceeding the established periods.

(d) Appeal. If the request for reimbursement as authorized
by subsection (c) of this section is denied, the applicant may then
appeal to the commissioner of health for a resolution of the dispute.
The applicant shall give written notice to the commissioner requesting
reimbursement of the fee paid because the application was not
processed within the established time period. The department shall
submit a written report of the facts related to the processing of the
application and good causefor exceeding theestablished time periods.
The commissioner will make the final decision and provide written
notification of the decision to the applicant and the director.

(e) Hearings. If a hearing is proposed during the processing
of the application, the time periods in §1.34 of this title (relating
to Time Periods for Conducting Contested Case Hearings) are
applicable.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801842
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Enforcement
25 TAC §§139.31–139.34

The new sections are proposed under the Texas Abortion
Facility Reporting and Licensing Act, Health and Safety Code,
Chapter 245, which provides the Board of Health (board)
with the authority to adopt rules governing the licensing and
regulation of abortion facilities; and §12.001, which provides
the board with the authority to adopt rules to implement every
duty imposed by law on the board, the department, and the
commissioner of health.

The new sections affect Health and Safety Code, Chapter 245.

§139.31. On-site Surveys and Complaint Investigations.

(a) General. An on-site survey shall determine if the
requirements of the Act and the rules are being met.

(1) An authorized representative of the department (sur-
veyor) may enter the premises of a license applicant or license holder
at reasonable times during business hours to conduct an on-site sur-
vey incidental to the issuance of a license, and at other times as it
considers necessary to ensure compliance with:

(A) the Act and this chapter;

(B) an order of the commissioner of health (commis-
sioner);
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(C) a court order granting injunctive relief; or

(D) other enforcement actions.

(2) The surveyor is entitled to access all books, records,
or other documents maintained by or on behalf of the facility to the
extent necessary to ensure compliance with the Act, this chapter,
an order of the commissioner, a court order granting injunctive
relief, or other enforcement action. The department shall maintain
the confidentiality of facility records as applicable under federal or
state law. Ensuring compliance includes permitting photocopying
by a department surveyor or providing photocopies to a department
surveyor of any records or other information by or on behalf of the
department as necessary to determine or verify compliance with the
Act or this chapter.

(3) By applying for or holding a license, the facility
consents to entry and survey of the facility by the department or
representative of the department in accordance with the Act and this
chapter.

(b) Schedules, timelines, and frequency(ies) of survey.

(1) Initial survey for the issuance of the first annual
license. A department surveyor shall conduct an initial survey in
accordance with the survey procedures set out in subsection (c) of this
section within 60 calendar days of the date of issuance of the initial
license to determine if the abortion facility meets the requirements of
the Act and this chapter for licensing.

(2) Renewal survey. A department surveyor shall perform
an on-site survey prior to renewal of a facility license.

(3) Complaint investigation. The department surveyor
shall perform an on-site investigation if a facility has demonstrated
noncompliance with the Act or this chapter, or to investigate a
complaint received by the department.

(c) Survey procedures.

(1) Prior to the survey, the department may notify the ap-
plicant or licensee, in writing by mail or fax to the mailing address
of the abortion facility, of the date and time of the survey.

(2) The department’s surveyor shall hold a conference
with the person who is in charge of an abortion facility prior to
commencing the survey for the purpose of explaining the nature and
scope of the survey. The surveyor shall hold an exit conference
with the person who is in charge of the facility when the survey
is completed, and the surveyor shall identify any records that were
duplicated. Any original facility records that are removed from a
facility shall be removed only with the consent of the facility.

(3) Except for a complaint investigation or a follow-up
visit, an on-site survey will include a standard-by-standard evaluation
to determine compliance at a minimum of each of the requirements
in:

(A) §139.6 of this title (relating to Public Information;
Toll-Free Telephone Number);

(B) §139.7 of this title (relating to Unique Identifying
Number; Disclosure in Advertisement);

(C) §139.8 of this title (relating to Quality Assurance);
and

(D) Subchapter D of this chapter (relating to Mini-
mum Standards for Licensed Abortion Facilities).

(4) The department’s authorized representative shall hold
an exit conference and fully inform the person who is in charge

of the facility of the preliminary finding(s) of the survey and shall
give the person a reasonable opportunity to submit additional facts or
other information to the surveyor in response to those findings. The
response shall be made a part of the survey for all purposes and must
be received by the department within five calendar days of receipt of
the preliminary findings of the survey by the facility.

(5) After the survey is completed, the department shall
provide the administrator of the facility specific and timely written
notice of the findings of the survey in accordance with paragraph (8)
of this subsection.

(6) If the department determines that the facility is in
compliance with minimum standards at the time of the on-site
inspection, the department will send a license to the facility, if
applicable.

(7) If the surveyor finds there are deficiencies, the depart-
ment shall provide the facility with a statement of the deficiencies;
the surveyor’s recommendation for further action; or if there are no
deficiencies found, a statement indicating this fact.

(8) If the department representative finds there are
deficiencies, the facility and the department shall comply with the
following procedure.

(A) The department shall provide the facility with a
statement of deficiencies onsite at the time of the exit conference or
within 10 days of the exit conference.

(B) The facility administrator or person in charge
shall sign the written statement of deficiencies and return it to the
department with its plan of correction(s) for each deficiency within
10 days of its receipt of the statement of deficiencies. The signature
does not indicate the person’s agreement with deficiencies stated on
the form.

(C) The facility shall have the option to challenge
any deficiency cited after receipt of the statement of deficiencies.
A challenge to a deficiency(ies) shall be in accordance with this
subparagraph.

(i) An initial challenge to a deficiency(ies) shall
be submitted in writing no later than five days from the facility’s
receipt of the statement of deficiencies to the program director
for abortion facility licensing, Health Facility Licensing Division,
Texas Department of Health, 1100 West 49th Street, Austin, Texas
78756-3199. The initial written challenge shall include any and all
documents supporting the facility’ s position.

(ii) If the initial challenge is favorable to the
department, the facility may request a review of the initial challenge
by submitting a written request to the Director, Health Facility
Licensing Division, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756-3199. The facility shall submit its written
request for review of the initial challenge no later than five days
of its receipt of the department’s response to the initial challenge.
The department will not accept or review any documents that were
not submitted with the initial challenge. A determination by the
Director, Health Facility Licensing Division, relating to a challenge
to a deficiency(ies) will be considered the final determination by the
department.

(iii) The department shall respond to any written
challenge submitted under clauses (i) or (ii) of this subparagraph no
later than 10 days from its receipt.

(D) The department shall determine if the written
plan of correction is acceptable. If the plan of correction(s) is not
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acceptable to the department, the department shall notify the facility
and request that the plan of correction be modified by telephone
or resubmitted no later than 10 calendar days from receipt of such
request by the facility.

(E) If the facility does not come into compliance by
the required date of correction, the department may propose to deny,
suspend, or revoke the license in accordance with §139.32 of this title
(relating to License Denial, Suspension, and Revocation).

(F) Acceptance of a plan of correction by the de-
partment does not preclude the department from taking enforcement
action as appropriate under §139.32 of this title.

(9) The department shall refer issues and complaints re-
lating to the conduct or action(s) by licensed health care professionals
to their appropriate licensing boards.

(d) Subsequent surveys.

(1) The department shall conduct an on-site survey
annually prior to renewing a facility license.

(2) The department may conduct an on-site survey under
the following circumstances:

(A) a change of ownership of a licensed facility has
occurred;

(B) the facility has not demonstrated compliance with
standards; or

(C) complaints relating to regulatory requirements
against the facility have been received by the department.

(e) Complaints.

(1) In accordance with §139.50 of this title (relating to
Disclosure Requirements), all licensed abortion facilities are required
to provide the patient and her guardian, if present, if the patient is a
minor at time of the initial visit or if guardianship is required, with a
written statement that complaints relating to the abortion facility may
be registered with the Director, Health Facility Compliance Division,
Texas Department of Health, 1100 West 49th Street, Austin, Texas
78756.

(2) The department will evaluate all complaints against
licensed abortion facilities. All complaints submitted to the depart-
ment must be in writing and signed by the complainant. Only those
allegations determined to be relevant to the Act or this chapter will
be authorized for investigation. All information pertaining to a com-
plaint is strictly confidential.

(3) The department or its authorized representative may
enter the premises of an applicant’s facility or a licensed facility
during normal business hours as necessary to assure compliance with
the Act and this chapter. The investigation may be conducted on-site,
announced or unannounced, or may be investigated by phone or mail.

(4) Conduct of the on-site investigation will include, but
not be limited to:

(A) a conference prior to commencing the on-site
investigation for the purpose of explaining the nature and scope of
the investigation between the department’s authorized representative
and the administrator of the abortion facility;

(B) an inspection of the facility;

(C) an inspection of medical and personnel records,
administrative files, reports, records, or working papers;

(D) an interview with any physician or other health
care practitioner, including abortion facility personnel who care for
the recipient of abortion services;

(E) a conference at the conclusion of the inspection
between the department’ s representative and the administrator or his
or her designee of the facility; and

(F) identification by the department’s representative
of any facility documents that have been reproduced.

(5) If the department finds that there are deficiencies
following the on-site inspection, the provisions of subsection (c)(7)
and (8) of this section will apply.

(6) The department will review the report of the investi-
gation and determine the validity of the complaint.

§139.32. License Denial, Suspension, and Revocation.

(a) The department may refuse to issue or renew a license
for a facility if the facility:

(1) fails to comply with any provisions of the Act or this
chapter; or

(2) is not in compliance with minimum standards for
licensure at least 30 days prior to the expiration date of the initial
license or renewal.

(b) The department may suspend or revoke the license of a
facility for one or more of the following reasons:

(1) the facility commits fraud, misrepresentation, or
concealment of a material fact on any documents required to be
submitted to the department or required to be maintained by the
facility pursuant to the Act;

(2) the facility or any of its employees materially alters
any license issued by the department;

(3) the facility or its employees commits an act which
causes immediate jeopardy to the health and safety of a patient;

(4) the facility is cited for deficiencies and fails to submit
an acceptable plan of correction in accordance with this chapter;

(5) the facility has been cited for deficiencies and fails
to timely comply with minimum standards for licensure within the
dates designated in the plan of correction;

(6) the facility or any of its employees has aided, abetted,
or permitted the commission of an illegal act;

(7) the facility or any of its employees fails to comply
with any provisions of the Act or this chapter;

(8) the facility is not in compliance with minimum
standards for licensure at least 60 days prior to the expiration date of
the first annual or annual renewal license;

(9) the facility fails to provide the required application
or renewal information;

(10) the facility fails to comply with an order of the
commissioner of health or another enforcement procedure under the
Act;

(11) the facility discloses action as described in
§139.23(c)(2)(D)(xii) and (xiii) of this title (relating to Application
Procedures and Issuance of Licenses); or

(12) the facility knowingly employs as the facility ad-
ministrator or chief financial officer an individual who was convicted
of a felony or misdemeanor listed in subsection (c) of this subsection.
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(c) The department may suspend or revoke an existing valid
license or disqualify a person from receiving a license because of a
person’s conviction of a felony or misdemeanor if the crime directly
relates to the duties and responsibilities of a licensed facility.

(1) In determining whether a criminal conviction directly
relates, the department shall consider the provisions of Texas Civil
Statutes, Article 6252-13c.

(2) The following felonies and misdemeanors directly
relate because these criminal offenses indicate an inability or a
tendency for the person to be unable to own or operate a facility:

(A) a misdemeanor violation of the Act;

(B) a conviction relating to deceptive business prac-
tices;

(C) a misdemeanor or felony offense involving moral
turpitude;

(D) the misdemeanor of practicing any health-related
profession without a required license;

(E) a conviction under any federal or state law relating
to drugs, dangerous drugs or controlled substances;

(F) an offense under the Texas Penal Code involving
a patient or patient of a health care facility or facility;

(G) Texas Penal Code, Chapter 19 concerning crimi-
nal homicide;

(H) Texas Penal Code, Chapter 20 concerning kidnap-
ing and false imprisonment;

(I) Texas Penal Code, §21.11 concerning indecency
with a child;

(J) Texas Penal Code, §22.011 concerning sexual
assault;

(K) Texas Penal Code, §22.02 concerning aggravated
assault;

(L) Texas Penal Code, §22.04 concerning injury to a
child, elderly or disabled individual;

(M) Texas Penal Code, §22.041 concerning abandon-
ing or endangering child;

(N) Texas Penal Code, §22.08 concerning aiding
suicide;

(O) Texas Penal Code, §25.031 concerning agreement
to abduct from custody;

(P) Texas Penal Code, §28.02 concerning arson;

(Q) Texas Penal Code, §29.02 concerning robbery;

(R) Texas Penal Code, §29.03 concerning aggravated
robbery;

(S) a misdemeanor or felony offense under the Texas
Penal Code, as follows:

(i) Title 5, concerning offenses against the person;

(ii) Title 7, concerning offenses against property;

(iii) Title 9, concerning offenses against public
order and decency;

(iv) Title 10, concerning offenses against public
health, safety, and morals; and

(v) Title 4, concerning offenses of attempting or
conspiring to commit any of the offenses in clauses (i) - (iv) of this
subparagraph; and

(T) other misdemeanors and felonies which indicate
an inability or tendency for the person to be unable to own or operate
a facility.

(3) Upon a licensee’s felony conviction, felony probation
revocation, revocation of parole, or revocation of mandatory supervi-
sion, the license shall be revoked.

(d) If the department proposes to deny, suspend, or revoke
a license, the department shall notify the facility by certified mail,
return receipt requested, or personal delivery of the reasons for the
proposed action and offer the facility an opportunity for a hearing.

(1) The facility must request a hearing within 20 calendar
days of receipt of the notice. Receipt of the notice is presumed to
occur on the tenth day after the notice is mailed to the last address
known to the department unless another date is reflected on a United
States Postal Service return receipt.

(2) The request for a hearing must be in writing and
submitted to the Director, Health Facility Licensing Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756.

(3) A hearing shall be conducted pursuant to the Admin-
istrative Procedure Act, Texas Government Code, Chapter 2001, and
the department’s formal hearing procedures in Chapter 1 of this title
(relating to the Texas Board of Health).

(4) If the facility does not request a hearing in writing
within 20 calendar days of receipt of the notice, the facility is deemed
to have waived the opportunity for a hearing and the proposed action
shall be taken.

(5) If the facility fails to appear or be represented at the
scheduled hearing, the facility has waived the right to a hearing and
the proposed action shall be taken.

(e) The department may suspend or revoke a license to
be effective immediately when a situation(s) is identified that poses
immediate jeopardy to the health and safety of person(s) at the facility.

(1) The department shall immediately give the licensee
adequate notice of the action taken, the legal grounds for the action,
and the procedure governing appeal of the action.

(2) The department shall set a hearing date not later than
the 14th day after the effective date of the suspension or revocation.

(3) The department shall also notify the facility in writing
of the emergency action, the legal grounds for the action, the effective
date of the emergency action, the procedure governing appeal of the
action, and the date set for the hearing. This notice shall be sent by
certified mail, return receipt requested, or by personal delivery. The
hearing shall be conducted pursuant to the Administrative Procedure
Act, Texas Government Code, Chapter 2001, and the department’s
formal hearing procedures in Chapter 1 of this title (relating to the
Texas Board of Health).

(f) If a person violates the licensing requirements of the
Act or rules adopted under the Act, the department may petition the
district court for a temporary restraining order to restrain the person
from continuing the violation or operating without a license.

(g) If a person operates a facility without a license as
required by this chapter and the Act, the person is liable for a civil
penalty of not less than $1,000 nor more than $2,500 for each day of
violation.
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(h) If a facility has had enforcement action taken by the
department against it, the facility, its owner(s), or its affiliate(s) may
not apply for a facility license for one year following the effective
date of the enforcement action. For purposes of this subsection only,
the term "enforcement action" means license revocation, suspension,
emergency suspension, or denial or injunctive action but does not
include administrative penalties or civil penalties. If the department
prevails in one enforcement action (e.g. injunctive action) against
the facility but also proceeds with another enforcement action (e.g.,
revocation) based on some or all of the same violations, but the
department does not prevail in the second enforcement action (e.g.,
the facility prevails), the prohibition in this paragraph does not apply.

(i) If the department suspends a license, the suspension shall
remain in effect until the department determines that the reason for
suspension no longer exists. An authorized representative of the
department shall conduct an on-site survey of the facility prior to
making a determination.

(1) During the time of suspension, the suspended license
holder shall return the original license to the department.

(2) If asuspension overlapsa renewal date, the suspended
license holder shall comply with the renewal procedures in this
chapter; however, the department may not renew the license until
the department determines that the reason for suspension no longer
exists.

(3) If suspension is for more than one year, the suspended
license holder may apply to the department for cancellation of the
suspension only after one year following the initial date of the
suspension.

(j) If the department revokes or does not renew a license
and the one-year period described in subsection (h) of this section
has passed, a person may reapply for a license by complying with
the requirements and procedures in this chapter at the time of
reapplication. The department may refuse to issue a license if the
reason for revocation or nonrenewal continues to exist.

(k) Upon revocation or nonrenewal, a license holder shall
return the license to the department.

(l) After an on-site survey in which deficiencies were cited
by the surveyor, a facility may surrender its license before expiration
or allow its license to expire in lieu of the department proceeding with
enforcement action. A facility may surrender before the expiration
date by returning its original license to the department. If a facility
surrenders or allows expiration of the license, the facility, its owner(s),
and its affiliates may not reapply for a license for six months from
the date of the surrender or expiration.

§139.33. Administrative Penalties.
(a) The department may assess an administrative penalty

against a person who violates the Act or this chapter.

(b) The penalty may not exceed $1,000 for each violation.
Each day of a continuing violation constitutes a separate violation.

(c) In determining the amount of an administrative penalty
assessed under this section, the department shall consider:

(1) the seriousness of the violation;

(2) the history of previous violations;

(3) the amount necessary to deter future violations;

(4) efforts made to correct the violation; and

(5) any other matters that justice may require.

(d) All proceedings for the assessment of an administrative
penalty under this section are subject to Chapter 2001, Government
Code.

(e) If, after investigation of a possible violation and the facts
surrounding that possible violation, the department determines that a
violation has occurred, the department shall give written notice of the
violation to the person alleged to have committed the violation. The
notice shall include:

(1) a brief summary of the alleged violation;

(2) a statement of the amount of the proposed penalty,
based on the factors listed in subsection (c) of this section; and

(3) a statement of the person’s right to a hearing on the
occurrence of the violation, the amount of the penalty, or both the
occurrence of the violation and the amount of the penalty.

(f) Not later than the 20th day after the date the notice
required in subsection (e) of this section is received, the person
notified may accept the determination of the department made under
this section, including the recommended penalty, or make a written
request for a hearing on that determination.

(g) If the person notified of the violation accepts the deter-
mination of the department, the commissioner or the commissioner’s
designee shall issue an order approving the determination and order-
ing the person to pay the recommended penalty.

(h) If the person requests a hearing, the commissioner or the
commissioner’s designee shall:

(1) set a hearing;

(2) give written notice of the hearing to the person; and

(3) designate a hearings examiner to conduct the hearing.

(i) The hearings examiner shall make findings of fact and
conclusions of law and shall promptly issue to the commissioner
a proposal for decision as to the occurrence of the violation and a
recommendation asto the amount of theproposed penalty, if apenalty
is determined to be warranted.

(j) Based on the findings of fact and conclusions of law and
the recommendations of the hearings examiner, the commissioner by
order may find that a violation has occurred and may assess a penalty
or may find that no violation has occurred.

(k) The commissioner or the commissioner’s designee shall
give notice of the commissioner’s order under subsection (j) of this
section to the person alleged to have committed the violation. The
notice must include:

(1) separate statements of the findings of fact and
conclusions of law;

(2) the amount of any penalty assessed; and

(3) astatement of theright of the person to judicial review
of the commissioner’ s order.

(l) Not later than the 30th day after the date the decision
is final as provided by Chapter 2001, Government Code, the person
shall:

(1) pay the penalty in full;

(2) pay the amount of the penalty and file a petition for
judicial review contesting the occurrence of the violation, the amount
of the penalty, or both the occurrence of the violation and the amount
of the penalty; or
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(3) without paying the amount of the penalty, file a
petition for judicial review contesting the occurrence of the violation,
the amount of the penalty, or both the occurrence of the violation and
the amount of the penalty.

(m) Within the 30-day period, a person who acts under
subsection (l)(3) of this section may:

(1) stay enforcement of the penalty by:

(A) paying the amount of the penalty to the court for
placement in an escrow account; or

(B) giving to the court a supersedeas bond that is
approved by the court for the amount of the penalty and that is
effective until all judicial review of the commissioner’ s order is final;
or

(2) request the court to stay enforcement of the penalty
by:

(A) filing with the court asworn affidavit of the person
stating that the person is financially unable to pay the amount of the
penalty and is financially unable to give the supersedeas bond; and

(B) giving a copy of the affidavit to the department
by certified mail.

(n) If the department receives a copy of an affidavit under
subsection (m)(2) of this section, the department may file with the
court, within five days after the date the copy is received, a contest
to the affidavit. The court shall hold a hearing on the facts alleged
in the affidavit as soon as practicable and shall stay the enforcement
of the penalty on finding that the alleged facts are true. The person
who files an affidavit has the burden of proving that the person is
financially unable to pay the amount of the penalty and to give a
supersedeas bond.

(o) If the person does not pay the amount of the penalty
and the enforcement of the penalty is not stayed, the department may
refer the matter to the attorney general for collection of the amount
of the penalty.

(p) Judicial review of the order of the commissioner:

(1) is instituted by filing a petition as provided by the
Texas Government Code, Chapter 2001, Subchapter G; and

(2) is under the substantial evidence rule.

(q) If the court sustains the occurrence of the violation, the
court may uphold or reduce the amount of the penalty and order the
person to pay the full or reduced amount of the penalty. If the court
does not sustain the occurrence of the violation, the court shall order
that no penalty is owed.

(r) When the judgment of the court becomes final, the court
shall proceed under this subsection.

(1) If the person paid the amount of the penalty and if
that amount is reduced or is not upheld by the court, the court shall
order that the appropriate amount plus accrued interest be remitted
to the person. The rate of the interest is the rate charged on loans to
depository institutions by the New York Federal Reserve Bank, and
the interest shall be paid for the period beginning on the date the
penalty was paid and ending on the date the penalty is remitted.

(2) If the person gave a supersedeas bond and if the
amount of the penalty is not upheld by the court, the court shall
order the release of the bond.

(3) If the person gave a supersedeas bond and if the
amount of the penalty is reduced, the court shall order the release of
the bond after the person pays the amount.

(s) A civil or administrative penalty collected under this
section shall be deposited in the state treasury to the credit of the
general revenue fund.

§139.34. Recovery of Costs.

(a) The department may assess reasonable expenses and
costs against a person in an administrative hearing if, as a result
of the hearing, the person’ s license is denied, suspended, or revoked
or if administrative penalties are assessed against the person. The
person shall pay expenses and costs assessed under this subsection
not later than the 30th day after the date a board order requiring the
payment of expenses and costs is final. The department may refer
the matter to the attorney general for collection of the expenses and
costs.

(b) If the attorney general brings an action against a person
under §245.013 or §245.015 of the Texas Abortion Facility Reporting
and Licensing Act (Act), or an action to enforce an administrative
penalty assessed under §139.33 of this title (relating to Administrative
Penalties) and an injunction isgranted against the person or the person
is found liable for a civil or administrative penalty, the attorney
general may recover, on behalf of the attorney general and the
department, reasonable expenses and costs.

(c) For purposes of this section, "reasonable expenses and
costs" include expenses incurred by the department and the attorney
general in the investigation, initiation, or prosecution of an action,
including reasonable investigative costs, attorney’s fees, witness fees,
and deposition expenses.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801843
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter D. Minimum Standards for Licensed
Abortion Facilities
25 TAC §§139.41–139.60

The new sections are proposed under the Texas Abortion
Facility Reporting and Licensing Act, Health and Safety Code,
Chapter 245, which provides the Board of Health (board)
with the authority to adopt rules governing the licensing and
regulation of abortion facilities; and §12.001, which provides
the board with the authority to adopt rules to implement every
duty imposed by law on the board, the department, and the
commissioner of health.

The new sections affect Health and Safety Code, Chapter 245.

§139.41. Policy Development and Review.

(a) The licensee shall be responsible for the conduct of
the abortion facility and shall assume full legal responsibility for
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developing, implementing, enforcing, and monitoring written policies
governing the facility’ s total operation and for ensuring that these
policies comply with the Act and the applicable provisions of this
chapter and are administered so as to provide quality health care
in a safe and professionally acceptable environment. These written
polices shall include at a minimum the following:

(1) administrative policies governing the administration
of the facility, covering at a minimum:

(A) personnel;

(B) employee orientation, training, and evaluation;

(C) employee and patient record system;

(D) auditing system for monitoring state or federal
funds;

(E) advertisements for the facility;

(F) accuracy of public education information materi-
als and activities in relation to abortion, birth control, and sexually-
transmitted diseases;

(G) patient education/information services and refer-
ral services;

(H) reporting requirements; and

(I) procedures for the resolution of complaints regard-
ing quality of care or services rendered by licensed health profession-
als and other members of the facility staff, including contract services
or staff. The facility shall document the receipt and the disposition
of the complaint. The investigation and documentation must be com-
pleted within 30 calendar days after the facility receives the com-
plaint, unless the facility has and documents reasonable cause for a
delay.

(2) clinical policies governing medical and clinical prac-
tices and procedures of the facility, covering at a minimum:

(A) the provision of medical and clinical services;

(B) the provision of laboratory services;

(C) examination of fetal tissue;

(D) disposition of medical waste;

(E) emergency services;

(F) condition on discharge procedures;

(G) clinical records;

(H) reporting and filing requirements; and

(I) monitoring postprocedure infection(s).

(3) a policy to ensure compliance of the facility and all its
employees and contractors in the facility with the Health and Safety
Code, §161.091, concerning the prohibition of illegal remuneration
for securing or soliciting patients or patronage;

(4) a policy to ensure that the facility is in compliance
with fire safety provisions as required by the local codes; and

(5) policies on decontamination, disinfection, and steril-
ization, and storage of sterile supplies.

(b) The licensee, in fulfilling its responsibility under subsec-
tion (a) of this section, shall review the facility’s written policies and
procedures periodically, but no less than once every two years; date
to indicate time of last review; revise as necessary; and enforce.

§139.42. Delegation of Authority and Organizational Structure.
(a) Delegation of authority.

(1) The licensee shall appoint a medical consultant who
shall be responsible for:

(A) implementing and enforcing the clinical policies
of the facility; and

(B) supervising all medical services provided at
the facility, such as medical, nursing, clinical, laboratory, and
information/education services.

(2) The licensee shall appoint an administrator who shall
be responsible for implementing and supervising the administrative
policies of the facility.

(3) The licensee shall designate in writing a person who
meets the qualifications of an administrator to act in the absence of
the administrator.

(b) Organizational structure. The licensee shall develop a
written organization structure which shall be in a chart format or a
narrative explanation that provides a description of the structure of
an abortion facility and defines the lines of authority.

(1) The written organizational structure shall include, at
a minimum, the identification of the licensee, medical consultant,
administrator, and clinical staff.

(2) The written organizational structure shall clearly
define the lines of authority and the delegation of responsibility
for professional and non-professional staff (including the medical
consultant, the administrator, the medical and clinical staff, and
ancillary staff).

§139.43. Personnel Policies.
The licensee shall develop, implement and enforce policies which
shall govern all personnel staffed by the facility using the following
minimum criteria:

(1) job descriptions, including qualifications for all per-
sonnel providing direct or indirect patient care;

(2) a requirement for orientation of all employees,
volunteers, students and contractors to the policies and objectives
of the facility and participation by all personnel in employee training
specific to their job;

(3) job-related training for each position;

(4) a requirement for an annual evaluation of employee
performance;

(5) in service and continuing education requirements;

(6) a requirement that all personnel providing direct
patient carebe currently certified in basic life support by theAmerican
Heart Association or the American Red Cross, or in accordance with
their individual professional licensure requirements, and if required
in their job description or job responsibilities; and

(7) a requirement that all personnel having direct contact
with patients (employed or contracting with the facility) sign a
statement that they have read, understand, and will respect the rights
of all patients as established in §139.51 of this title (relating to Patient
Rights).

§139.44. Orientation, Training, and Demonstrated Competency.
(a) An abortion facility shall develop and implement a

written orientation and training program to familiarize all employees
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(including office staff) with the facility’ s policies, philosophy, job
responsibilities of all staff, and emergency procedures.

(b) In implementing the orientation and training program,
an abortion facility shall orient and train each employee to ensure,
through demonstrated competency, that:

(1) the employee understands his or her specific job
description;

(2) the employee understands the facility’ s policy and
procedure manual, including protocols and description of the roles
and responsibilities of all personnel;

(3) the employee understands, at a minimum but not
limited to, the following:

(A) coordination and treatment of patient care;

(B) sterilization and infection control policies;

(C) patient education/information;

(D) informed consent policies;

(E) abortion techniques provided at that facility;

(F) care of the patient perioperatively;

(G) possible complications of the abortion procedure;
and

(H) prevention of infectious diseases.

(c) The facility shall ensure that staff responsible for ster-
il ization of critical surgical instruments are trained by the facility to
meet the requirements of §139.49(d) of this title (relating to Infection
Control Standards) and demonstrate competency in performing the
sterilization procedures at the facility.

(d) The facility shall ensure that all staff are aware of
the reporting requirements for child abuse or neglect under Family
Code, §261.101; and reporting requirements for family violenceunder
Family Code, §73.02 and §73.03.

(e) The facility shall document in each employee’s personnel
record evidence of all training and orientation received.

§139.45. Personnel Records.

An individual personnel record shall be maintained on each person
employed by the abortion facility which shall include, but not be
limited to, the following:

(1) current job description for the employee, which is
reviewed and revised as needed;

(2) verification of current license and certification of
personnel;

(3) tests results (e.g. Mycobacterium tuberculosis, hep-
atitis B virus);

(4) documentation of the education, training, and expe-
rience of the employee, in addition to a copy or verification of the
employee’s current license or certification credentials, or both; and

(5) documentation of the employee’s orientation, in-
service and other educational programs of the abortion facility
(training), and employee evaluation.

§139.46. Abortion Facility Staffing Requirementsand Qualifications.

An abortion facility shall have an adequate number of personnel
qualified under this section available to provide direct patient care as
needed by all patients; and administrative and non-clinical services

needed to maintain the operation of the facility in accordance with
the provisions of the Act and this chapter.

(1) Medical consultant. The medical consultant shall be
a physician.

(2) Administrator.

(A) The administrator shall be at least 18 years of age
and shall meet at least one of the following qualifications:

(i) be a licensed health care professional;

(ii) have a baccalaureate degree, a post graduate
degree, or a professional degree and one year administrative experi-
ence in a health care or health-related field; or

(iii) have aminimum of two yearsof administrative
experience in a health care or health-related facility.

(B) The administrator shall not have been employed
in the last year as an administrator with another abortion facility or
health-related facility at the time the facility was cited for violations
of a licensing law or rule which resulted in enforcement action taken
against the abortion facility or health-related facility. For purposes of
this subparagraph only, the term "enforcement action" means license
revocation, suspension, emergency suspension, or denial or injunctive
action but does not include administrative penalties or civil penalties.
If the department prevails in one enforcement action (e.g. injunctive
action) against the facility but also proceeds with another enforcement
action (e.g., revocation) based on some or all of the same violations,
but the department does not prevail in the second enforcement action
(e.g., the facility prevails), the prohibition in this paragraph does not
apply.

(C) The administrator shall not have been convicted
of a felony or misdemeanor listed in §139.32 of this title (relating to
License Denial, Suspension, and Revocation).

(3) Direct patient care staff.

(A) Medical staff. The medical staff shall include a
physician and may include physician extenders.

(B) Nursing staff. The nursing staff shall include a
registered nurse(s) or a licensed vocational nurse(s).

(C) Education and information staff. Staff providing
education and information services at the facility shall be a person(s)
who is trained to provide information on abortion procedures,
alternatives, consent form, and family planning services, meets at
least one of the following additional qualifications:

(i) has one year experience in a health care facility;

(ii) has a baccalaureate degree in a counseling
related field; or

(iii) is a licensed professional mental health prac-
titioner who provides therapeutic intervention.

(D) Laboratory staff. The laboratory staff shall
include a person(s) who:

(i) is trained to provide the laboratory services for
the facility as determined by the medical consultant; and

(ii) has a high school education or general equiva-
lency diploma (GED) and specific training as prescribed by the med-
ical consultant.

(4) Ancillary staff. Ancillary staff may include profes-
sional or nonprofessional staff who shall have training and experience
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to perform duties as prescribed by the administrator and the medical
consultant as needed.

(5) Anesthesia staff. Levels of sedation are divided into
three levels and minimum staffing is required at each level of sedation
asestablished in §139.59 of this title (relating to Anesthesia Services).

§139.47. Facility Administration.

(a) The administrator shall be responsible for implementing
and supervising the administrative policies of the facility.

(b) The administrator shall:

(1) employ a qualified staff adequate in number to:

(A) provide the medical and clinical services;

(B) provide the non-clinical services; and

(C) maintain the abortion facility;

(2) ensure that employment of personnel iswithout regard
to age, race, religion, or national origin;

(3) ensure that all medical and clinical personnel hold
current Texas licenses to practice their respective disciplines/profes-
sions, if applicable;

(4) develop and make available to all staff and the
department, a policy and procedure manual including protocols and
description of the roles and responsibilities of all personnel;

(5) ensure that assignment of duties and functions to each
employee are commensurate with his/her licensure, certification, and
experience and competence;

(6) ensure that staff receive training, education, and
orientation to their specific job description, facility personnel policies,
philosophy, and emergency procedures in accordance with this
section;

(7) schedule employee evaluations;

(8) maintain employee and patient records;

(9) ensure the accuracy of public education information
materials and activities in relation to abortion, birth control, and
sexually-transmitted diseases. The department shall be the primary
resource for human immunodeficiency virus (HIV) education, preven-
tion, risk reduction materials, policies, and information. Educational
materials may be obtained by writing or calling the Texas Depart-
ment of Health Warehouse, Literature and Forms, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7761;

(10) implement an effective budgeting, accounting, and
auditing system for receipt of state or federal funds;

(11) ensure that all advertisements for the facility include
the unique identifying license number assigned by the department in
accordance with §139.7 of this title (relating to Unique Identifying
Number; Disclosure in Advertisement);

(12) ensure that a woman, at the time of initial on-site
consultation, receives the information required to be disclosed under
§139.50 of this title (relating to Disclosure Requirements); and

(13) ensure that the reporting requirements of §139.5 of
this title (relating to Annual Reporting Requirements) are performed.

(c) Staffing schedules, time-worked schedules, and on-call
schedules shall be retained and available to the facility within two
hours. All records must be maintained for two years.

(d) An abortion facility shall report issues and complaints
regarding conduct or actions of all licensed health care professional(s)
to the appropriate licensing board. If the patient is unsatisfied with
the facility’s findings, the facility shall provide the complainant with
the name, address, and telephone number of the appropriate licensing
board. The facility shall document the review and action taken by
the facility.

§139.48. Physical and Environmental Requirements.

The physical and environmental requirements for an abortion facility
are as follows.

(1) A facility must:

(A) have a safe and sanitary environment, properly
constructed, equipped, and maintained to protect the health and safety
of patients and staff at all times;

(B) equip each procedure room so that procedures
can be performed in a manner that assures the physical safety of all
individuals in the area;

(C) have a separate recovery room;

(D) have a written protocol for emergency evacuation
for fire and other disasters;

(E) storehazardouscleaning solutions and compounds
in a secure manner and label substances;

(F) have the capacity to provide patients with liquids.
The facility may provide commercially packaged food to patients in
individual servings. If other food is provided by the facility, it will
be subject to the requirements of §§229.161 - 229.171 of this title
(relating to Food Service Sanitation);

(G) provide clean hand washing facilities for patients
and staff including running water, and soap;

(H) have a functioning sink and toilet; and

(I) have equipment available to sterilize instruments,
equipment, and supplies in accordance with §139.49(d) of this title
(relating to Infection Control Standards) before use in the facility.

(2) The equipment for vacuum aspiration shall be elec-
trically safe and designed to prevent reverse pump action.

(3) Projects involving alterations of and additions to
existing buildings shall be programmed and phased so that on-site
construction will minimize disruptions of existing functions. Access,
exitways, and fire protection shall be maintained so that the safety of
the occupants will not be jeopardized during construction.

§139.49. Infection Control Standards.

(a) Written policies. An abortion facility shall develop, im-
plement, and enforce infection control policiesand procedures to min-
imize the transmission of postprocedure infections. These policies
shall include, but not be limited to, the prevention of the transmission
of human immunodeficiency virus (HIV), hepatitis B virus (HBV),
hepatitis C virus (HCV), Mycobacteriumtuberculosis (TB), and Strep-
tococcus species (SP); educational course requirements; cleaning and
laundry requirements; and decontamination, disinfection, sterilization,
and storage of sterile supplies.

(b) Prevention and control of the transmission of HIV, HBV,
HCV, TB, and SP.

(1) Universal/standard precautions.

(A) An abortion facility shall ensure that all staff
comply with standard precautions as defined in this paragraph.
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(i) Universal precautions includes procedures for
disinfection and sterilization of reusable medical devices and the
appropriate use of infection control, including hand washing, the use
of protective barriers, and the use and disposal of needles and other
sharp instruments as contained in the document titled "Guideline
for Isolation Precautions in Hospitals (Including subacute care or
extended care facilities)," which is published by the Centers for
Disease Control of the United States Public Health Service. Copies
of the standards and guidelines are available for review at the Texas
Department of Health, Health Facility Licensing Division, Exchange
Building, 8407 Wall Street, Austin, Texas, 78754. Copies may also
be obtained by calling or writing the Centers for Disease Control,
at Public Health Service, Center for Disease Control and Prevention,
National Center for Infectious Disease, Hospital Infection Program,
Mail Stop C01, Atlanta, Georgia 300333, telephone (404) 639-2318.

(ii) Standard precautions synthesize the major
points of universal precautions with the points of body substance
precautions and applies them to all patients receiving care in facilities,
regardless of their diagnosis or presumed infection status.

(I) Standard precautions apply to:
(-a-) blood;
(-b-) body fluids, secretions, and excretions

except sweat, regardless of whether or not they contain visible blood;
(-c-) nonintact skin; and
(-d-) mucous membranes.

(II) Standard precautionsare designed to reduce
the risk of transmission of microorganisms from both recognized and
unrecognized sources of infection in facilities.

(B) An abortion facility shall establish procedures
for monitoring compliance with standard (universal) precautions
described in subparagraph (A) of this paragraph.

(2) Health care workers infected with the HIV or HBV.
An abortion facility shall adopt, implement, and enforce a written
policy to ensure compliance of the abortion facility and all of the
health care workers within the facility with the Health and Safety
Code, Chapter 85, Subchapter I, concerning the prevention of the
transmission of HIV and HBV by infected health care workers.

(3) Educational course work and training. An abortion
facility shall require its health care workers to complete educational
course work or training in infection control and barrier precautions,
including basic concepts of disease transmission, scientifically ac-
cepted principles and practices for infection control and engineering
and work practice controls. To fulfill the requirements of this para-
graph, course work and training may includeformal education courses
or in-house training or workshopsprovided by the facility. The course
work and training shall include, but not be limited to:

(A) HIV infection prevention based on the model
education programs developed by the department in accordance with
Health and Safety Code, §85.010. Copies of theModel HIV/Acquired
Immunodeficiency Disease (AIDS) Education Program are available
from the department by calling (512) 490-2535 or by writing to the
Texas Department of Health, Bureau of HIV and STD Prevention,
Training and Public Education Branch, 1100 West 49th Street, Austin,
Texas 78756-9987; and

(B) HBV, HCV, TB, and SP infection prevention
based on standard precautions as defined in paragraph (1) of this
subsection;

(C) bidirectional aspect of disease transmission; and

(D) epidemic control.

(c) Cleaning and laundry policies and procedures.

(1) An abortion facility shall develop, implement, and
enforce written policies and procedures on cleaning the procedure
room(s).

(2) An abortion facility shall develop, implement, and
enforce written policies and procedures for the handling, processing,
storing, and transporting of clean and dirty laundry.

(3) An abortion facility may provide cleaning and laundry
services directly or by contract in accordance with Occupational
Safety and Health Association’ s standards 29 Code of Federal
Regulations, Subpart Z. Bloodborne Pathogens.

(d) Policies and procedures for decontamination, disinfec-
tion, sterilization, and storage of sterile supplies. An abortion facility
shall have written policies covering its procedures for the decontam-
ination and sterilization activities performed. Policies shall include,
but not be limited to, the receiving, cleaning, decontaminating, disin-
fecting, preparing and sterilization of critical items (reusable items),
as well as those for the assembly, wrapping, storage, distribution, and
quality control of sterile items and equipment.

(1) Supervision. The decontamination, disinfection,
and sterilization of all supplies and equipment shall be under the
supervision of aperson qualified by education, training, or experience.

(2) Quantity of sterile surgical instruments. The facility
shall ensure that surgical instruments are sufficient in number to
permit sterilization of the instrument(s) used for each procedure and
adequate to perform conventional cervical dilatation and curettage.

(3) Inspection of surgical instruments.

(A) All instruments shall undergo inspection before
being packaged for reuse or storage. Routine inspection of instru-
ments shall be made to assure clean locks, crevices, and serrations.

(B) Inspection procedures shall be thorough and
include visual and manual inspection for condition and function.

(i) Cutting edges shall be checked for sharpness;
tips shall be properly aligned, and box locks shall be clean and free
from buildup of soap, detergent, dried blood, or tissue.

(ii) There shall be no evident cracks or fissures in
the box locks, and the hinges shall work freely.

(iii) Ratchets shall hold and be routinely tested.

(iv) There shall be no corrosion or pitting of the
finish.

(C) Instruments needing maintenance shall be taken
out of service and repaired by someone qualified to repair surgical
instruments.

(D) To protect the instrument and its protective finish,
impact markers or electric engravers shall not be used for instrument
identification. Instrument identification shall be accomplished by the
instrument manufacturer, employing methods which will not damage
the instrument or its protective finish.

(4) Items to be disinfected and sterilized .

(A) Critical items.

(i) Critical items include all surgical instruments
and objects that are introduced directly into the bloodstream or into
other normally sterile areas of the body and must be sterilized in
accordance with this subsection.
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(ii) All items that come in contact with the sterile
field during the operative procedure must be sterile.

(B) Semicritical items.

(i) Semicritical items include items that come in
contact with nonintact skin or mucous membranes. Semicritical items
shall be free of microorganisms, except bacterial spores. Semicritical
items may include respiratory therapy equipment, anesthesia equip-
ment, bronchoscopes, and thermometers.

(ii) High-level disinfection shall be used for semi-
critical items.

(C) Noncritical items.

(i) Noncritical items include items that come in
contact with intact skin.

(ii) Intermediate-level or low-level disinfection
shall be used for noncritical items.

(5) Equipment and sterilization procedures. Effective
sterilization of instruments depends on performing correct methods
of cleaning, packaging, arrangement of items in the sterilizer, and
storage. The following procedures shall be included in the written
policies as required in this paragraph to provide effective sterilization
measures.

(A) Equipment. An abortion facility shall provide
sterilization equipment adequate to meet the requirements of this
paragraph for sterilization of critical items. Equipment shall be
maintained and operated to perform, with accuracy, the sterilization
of critical items.

(B) Environmental requirements. Where cleaning,
preparation, and sterilization functions are performed in the same
room or unit, the physical facilities, equipment, and the written
policies and procedures for their use shall be such as to effectively
separate soiled or contaminated supplies and equipment from the
clean or sterilized supplies and equipment.

(i) A facility shall have a sink for hand washing.
This sink shall not be used for cleaning instruments or disposal of
liquid waste.

(ii) A facility shall have aseparatesink for cleaning
instruments and disposal of liquid waste. Hand washing shall only
be performed at this sink after it has been disinfected.

(C) Preparation for sterilization.

(i) All items to be sterilized shall be prepared
to reduce the bioburden. All items shall be thoroughly cleaned,
decontaminated and prepared in a clean, controlled environment.
Cleaning is the removal of all adherent visible soil from the surfaces,
crevices, joints, and lumens of instruments. Decontamination is the
physical/chemical process that renders an inanimate object safe for
further handling.

(ii) One of the following methods of cleaning and
decontamination shall be used as appropriate.

(I) Manual cleaning. Manual cleaning of
instruments at the sink is permitted.

(II) Ultrasonic cleaning. Ultrasonic cleaning
of instruments cleans by cavitation and reduces the need for hand
scrubbing. When grossly soiled items are placed in the ultrasonic
cleaner the water must be changed more than once a shift. If
using this method for cleaning, chambers shall be covered to prevent
potential hazards to personnel from aerosolization of the contents.

(III) Washer-sterilizers. Washer-sterilizers
clean by using rotating spray arms to create water jets that clean by
impingement and appropriate soap and disinfectant. These machines
must reach a temperature of 140 degrees Celsius (285 degrees
Fahrenheit).

(IV) Washer-decontaminator machines.
Washer-decontaminator machines clean by numerous water jets and
a high-pH of detergent even if instruments are grossly soiled. The
thorough cleaning is followed by a neutralizing rinse to quickly
restore the pH to neutral.

(iii) All articles to be sterilized shall be arranged
so all surfaces will be directly exposed to the sterilizing agent for the
prescribed time and temperature.

(D) Packaging.

(i) All wrapped articles to be sterilized shall be
packaged in materials recommended for the specific type of sterilizer
and material to be sterilized, and to provide an effective barrier
to microorganisms. Acceptable packaging includes peel pouches,
perforated metal trays, or rigid trays. Muslin packs must be limited
in size to 12 inches by 12 inches by 20 inches with a maximum
weight of 12 pounds. Wrapped instrument trays must not exceed 17
pounds.

(ii) All items shall be labeled for each sterilizer
load as to the date and time of sterilization, the sterilizing load
number, and the autoclave.

(E) External chemical indicators.

(i) External chemical indicators, also known as
sterilization process indicators, shall be used on each package to be
sterilized, including items being flash sterilized to indicate that items
have been exposed to the sterilization process.

(ii) The indicator results shall be interpreted ac-
cording to the manufacturers’ written instructions and indicator reac-
tion specifications.

(iii) A log shall be maintained with the load
identification, indicator results, and identification of the contents of
the load.

(F) Biological indicators.

(i) The efficacy of the sterilizing process shall
be monitored with reliable biological indicators appropriate for the
type of sterilizer used (e.g., Bacillus stearothermophilus for steam
sterilizers).

(ii) Biological indicators shall be included in at
least one run each day of use for steam sterilizers.

(iii) A log shall be maintained with the load
identification, biological indicator results, and identification of the
contents of the load.

(iv) If a test is positive, the sterilizer shall imme-
diately be taken out of service. A malfunctioning sterilizer shall not
be put back into use until it has been serviced and successfully tested
according to the manufacturer’ s recommendations.

(v) All available items shall be recalled and repro-
cessed if a sterilizer malfunction is found. A list of all items which
were used after the last negative biological indicator test shall be sub-
mitted to the administrator.

(G) Sterilizers.
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(i) Steam sterilizers (saturated steam under pres-
sure) shall be utilized for sterilization of heat and moisture stable
items. Steam sterilizers shall be used according to manufacturer’s
written instructions.

(ii) Other sterilizers shall be used in accordance
with the manufacturer’s instructions.

(H) Maintenance of sterility.

(i) Items that are properly packaged and sterilized
will remain sterile indefinitely unless the package becomes wet or
torn, has a broken seal, is damaged in some way, or is suspected of
being compromised.

(ii) Medication or materials within a package that
deteriorate with the passage of time, shall be dated according to the
manufacturer’s recommendations.

(iii) All packages must be inspected before use. If
a package is torn, wet, discolored, has a broken seal, or is damaged,
the item may not be used. The item must be returned to sterile
processing for reprocessing.

(I) Commercially packaged items. Commercially
packaged items are considered sterile according to the manufacturer’s
instructions.

(J) Storage of sterilized items. The loss of sterility
is event-related, not time related. The facility shall ensure proper
storage and handling of items in a manner that does not compromise
of the packaging of the product.

(i) Sterilized items shall be transported so as to
maintain cleanliness and sterility and to prevent physical damage.

(ii) Sterilized items shall be stored in well-
ventilated, limited access areas with controlled temperature and
humidity.

(iii) Sterilized items shall be positioned so that the
packaging is not crushed, bent, compressed, or punctured so that their
sterility is not compromised.

(iv) Storage of supplies shall be in areas that are
designated for storage.

(K) Disinfection.

(i) The manufacturer’s written instructions for the
use of disinfectants shall be followed.

(ii) An expiration date, determined according to
manufacturer’s written recommendations, shall be marked on the
container of disinfection solution currently in use.

(iii) Disinfectant solutions shall be kept covered
and used in well ventilated areas.

(L) Performance records.

(i) Performance records for all sterilizers shall be
maintained for each cycle. These records shall be retained and
available for review for a minimum of two years.

(ii) Each sterilizer shall be monitored during oper-
ation for pressure, temperature, and time at desired temperature and
pressure. A record shall be maintained either manually or machine
generated and shall include:

(I) the sterilizer identification;

(II) sterilization date and time;

(III) load number;

(IV) duration and temperature of exposure
phase (if not provided on sterilizer recording charts);

(V) identification of operator(s);

(VI) results of biological tests and dates per-
formed; and

(VII) time-temperature recording charts from
each sterilizer (if not provided on sterilizer recording charts).

(M) Preventive maintenance. Preventive maintenance
of all sterilizers shall be performed according to individual policy on
a scheduled basis by qualified personnel, using the sterilizer manu-
facturer’s service manual as a reference. A preventive maintenance
record shall be maintained for each sterilizer. These records shall be
retained at least two years and shall be available for review to the
facility within two hours of request by the department.

§139.50. Disclosure Requirements.
An abortion facility shall provide to a woman at the time of initial
onsite consultation with the facility:

(1) a written statement indicating the number of a toll-
free telephone line which is maintained by the department to provide
specific information relating to licensed abortion facilities in Texas.
The statement shall be in accordance with §139.6 of this title (relating
to Public Information; Toll-free Telephone Number); and

(2) a written statement identifying the department as
the responsible agency for facility complaint investigations. The
statement shall inform persons to register complaints with the
Director, Health Facility Compliance, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. Complaints must be
registered with the department in writing. A complainant must
provide his/her name. All complaints shall be confidential.

§139.51. Patient Rights.
The licensee shall ensure that all patients:

(1) are cared for in a manner and in an environment that
enhances each patient’s dignity and respect in full recognition of her
individuality;

(2) receive care in a manner that maintains and enhances
her self-esteem and self-worth;

(3) be allowed to make her own choice and self-
determination;

(4) are ensured the right to personal privacy and confi-
dentiality of her choices and decisions;

(5) have access to quality care and treatment consistent
with available resources and generally accepted standards regardless
of race, creed, and national origin; and

(6) are allowed to ask additional questions after giving
consent and to withdraw consent prior to the start of the procedure.

§139.52. Patient Education/Information Services.
(a) An abortion facility shall provide patient education/

information services to each patient to:

(1) establish that the patient understands the nature
and consequences of the procedure and recognizes alternatives to
abortions (with a physician, physician extender, registered nurse, or
a licensed vocational nurse available to answer questions if needed);

(2) prepare the patient for surgery in a manner that
facilitates her safety and comfort; and
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(3) assist the patient in reaching a decision about the
method of post-procedurebirth control she will use, if any, and respect
her choices.

(b) An abortion facility shall, if needed, refer a patient
to a licensed mental health practitioner who provides therapeutic
intervention.

§139.53. Medical and Clinical Services.

(a) The medical consultant shall be responsible for imple-
menting and supervising the medical and clinical policies of the fa-
cility.

(b) All medical and clinical services of the facility, with
the exception of the abortion procedure, must be provided under
the direction of a physician or registered nurse who assumes
responsibility for the clinical employees’ performance in the facility.

(c) An abortion facility must ensure that a surgical consent
form is signed by the patient prior to the procedure being started,
and that the patient understands the nature and consequences of the
procedure and that the patient recognizes the alternatives to abortion.
Informed consent shall be in accordance with rules adopted by the
Texas Medical Disclosure Panel under §601.2 of this title (relating
to Procedures Requiring Full Disclosure - List A) and §601.4 of this
title (relating to Disclosure and Consent Form).

(d) An abortion facility shall ensure that the attending
physician has obtained and documented a preoperative history,
physical exam, and laboratory studies, including verification of
pregnancy.

(e) An abortion facility shall ensure that:

(1) the attending physician examines each patient imme-
diately prior to surgery to evaluate the risk to the procedure; and

(2) the physician or certified registered nurse anesthetist
(CRNA) administering the anesthetic agent(s) examines the patient
immediately prior to surgery to evaluate the risk of anesthesia.

(f) The administration of anesthesia must be in accordance
with §139.59 of this title (relating to Anesthesia Services).

(g) An abortion shall be performed only by a physician.

(h) A physician, physician extender, registered nurse, or
licensed vocational nurse must be in the facility whenever there is a
patient in the procedure room or recovery room. While a patient is in
the procedure room or recovery room she shall not be left unattended.

(i) The recovery room(s) at the facility must be supervised by
a physician, physician extender, or registered nurse. This supervisor
must be available for recovery room staff within a recommended 10
minutes with a maximum required 15 minutes while any patient is in
the recovery room.

(j) A physician shall be available for the facility while any
patient is in the recovery room within a recommended 10 minutes
and a maximum required 15 minutes.

(k) The facility must ensure that a patient is fully reactive
and her vital signs are stable before discharging the patient from the
facility upon written order by the attending physician.

(l) All fetal tissue must be examined grossly at the time of
the procedure. In the absence of visible fetal parts or placenta, the
tissue may be examined by magnification for the detection of villi. If
this examination is inconclusive, the tissue shall be sent to apathology
lab. The results of the tissue examination shall be recorded in the
patient’s clinical record.

(m) A facility shall meet the requirements set forth by the
department in §§1.131 - 1.137 of this title (relating to Definition,
Treatment, and Disposition of Special Waste from Health Care
Related Facilities).

§139.54. Health Care Services.

(a) Definition. For the purposes of this section, the term
"health care professional" includes:

(1) a physician;

(2) physician extenders;

(3) a registered nurse;

(4) a licensed vocational nurse; or

(5) licensed mental health practitioner.

(b) Nursing services.

(1) An abortion facility must ensure that its licensed
health care professionals practice within the scope of their practice
and within the constraints of applicable state laws and regulations
governing their practice and must follow the facility’s written policies
and procedures.

(2) An abortion facility must ensure that licensed voca-
tional nurses (LVNs) have been instructed and have demonstrated
competence in the technique for administering intravenous fluids or
medications and extracting blood for laboratory tests if allowing LVNs
to perform such tasks.

(3) An abortion facility may allow an LVN, whose formal
training does not include venipuncture procedures, to perform such
procedure if a physician, physician extender, CRNA, or registered
nurse (RN) documents that the LVN (by name) has received instruc-
tion in the performance of venipuncture and is qualified to perform
such procedure.

(c) Student health care professionals. If the facility has a
contract or agreement with an accredited school of health care to use
their facility for a portion of the students’ clinical experience, those
students may provide care under the following conditions.

(1) Students may be used in facilities, provided the
instructor gives class supervision and assumes responsibility for all
student activities occurring within the facility. If the student is
licensed, such as a licensed vocational nurse attending a registered
nurse program for licensure as a registered nurse, the facility shall
ensure that the administration of any medication(s) is within the
student’s licensed scope of practice.

(2) All instruction must be provided by the school’s
instructor.

(3) A student may administer medications only if:

(A) on assignment as a student of their school of
health care; and

(B) the instructor is on the premises and directly
supervises the administration of medication by an unlicensed student
and the administration of such medication is within the instructor’s
licensed scope of practice.

(4) Students shall not be used to fulfill the requirement
for administration of medications by licensed personnel.

(5) Students shall not be considered when determining
staffing needs required by the facility.

§139.55. Clinical Records.
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(a) An abortion facility shall maintain a daily patient roster
of all patients receiving abortion services. This daily patient roster
shall be retained for a period of five years.

(b) An abortion facility shall establish and maintain aclinical
record for each patient. An abortion facility shall maintain the
record to assure that the care and services provided to each patient
is completely and accurately documented, readily, and systematically
organized to facilitate the compilation and retrieval of information.
Information required for the annual abortion report shall be readily
retrievable from the clinical record.

(1) The facility shall have written procedures which are
adopted, implemented, and enforced regarding the removal of records
and the release of information. A facility shall not release any portion
of a patient record to anyone other than the patient except as allowed
by law.

(2) All information regarding the care and services shall
be centralized in the record and be protected against loss or damage
and unofficial use.

(3) The facility shall establish an area for patient record
storage. The patient records must be retrievable within two hours by
the facility.

(4) The facility shall ensure that each record is treated
with confidentiality.

(5) The clinical record shall be an original, a microfilmed
copy, an optical disc imaging system, or a certified copy. An original
record includes manually signed paper records or electronically
signed computer records. Computerized records shall meet all
requirements of paper records including protection from unofficial
use and retention for the period specified in subsection (d) of this
section. Systems shall assure that entries regarding the delivery of
care or services may not be altered without evidence and explanation
of such alteration.

(6) A facility shall maintain clinical records in their
original state. Each entry shall be accurate, dated with the date of
entry, and signed by the individual making the entry. Correction fluid
or tape shall not be used in the record. Corrections shall be made
by striking through the error with a single line and shall include the
date the correction was made and the initials of the person making
the correction.

(7) Inactive patient records may be preserved and stored
on microfilm, optical disc or other electronic means. Security shall
be maintained and the record must be retrievable within two hours
by the facility.

(c) The clinical record shall contain:

(1) patient identifying information;

(2) name of physician;

(3) diagnosis;

(4) history and physical;

(5) laboratory reports;

(6) tissue reports;

(7) allergies/drug reactions;

(8) physician’s orders;

(9) progress notes to include at a minimum, notations
of vital signs; signs and symptoms; response to medication(s) and
treatment(s); and any changes in physical or emotional condition(s).

These notations shall be written, dated, and signed on the day patient
care is delivered by the individual(s) delivering patient care;

(10) education/information and referral notes;

(11) signed patient consent form;

(12) medication administration records. Notations of all
pharmaceutical agents shall include the time and date administered,
the name of the individual administering the agent, and the signature
of the person making the notation if different than the individual
administering the agent;

(13) condition on discharge;

(14) the medical examination or written referral, if
obtained; and

(15) physician documentation of viability or nonviability
of fetus(es) at a gestational age greater than 26 weeks.

(d) An abortion facility shall retain clinical records for adults
for five years from the time of discharge and clinical records for
minors for five years past the age the patient reaches majority.

(e) An abortion facility may not destroy patient records that
relate to any matter that is involved in litigation if the facility knows
the litigation has not been finally resolved.

(f) If an abortion facility closes, there shall be an arrange-
ment for the preservation of inactive records to ensure compliance
with this section. The facility shall send the department written noti-
fication of the reason for closure, the location of the patient records
and the name and address of the patient record custodian. If a facility
closes with an active patient roster, a copy of the active patient record
shall be transferred with the patient to the receiving facility or other
health care facility in order to assure continuity of care and services
to the patient.

§139.56. Emergency Services.

(a) The facility must have a readily accessible written
protocol for managing medical emergencies and the transfer of
patients requiring further emergency care to a hospital. The
facility shall ensure that the physicians who practice at the facility
have admitting privileges or have a working arrangement with a
physician(s) who has admitting privileges at a local hospital in order
to ensure the necessary back-up for medical complications.

(b) The facility must have the necessary equipment and
personnel for cardiopulmonary resuscitation as described in §139.59
of this title (relating to Anesthesia Services).

(c) Personnel providing direct patient care shall be currently
certified in basic life support by the American Heart Association
or the American Red Cross, or in accordance with their individual
professional licensure requirements, and if required in their job
description or job responsibilities.

§139.57. Discharge and Follow-up Referrals.
(a) An abortion facility shall develop and implement written

discharge instructions which shall include:

(1) a list of complications (developed by the facility in
conjunction with aphysician who practices in the facility) that warrant
the patient contacting the facility, which shall include, but not be
limited to:

(A) pain;

(B) temperature; and

(C) bleeding;
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(2) a statement of the facility’s plan to respond to the
patient in the event the patient experiences any of the complications
listed in the discharge instructions to include:

(A) the mechanism by which the patient may contact
the facility on a 24 hour basis by telephone answering machine or
service or by direct contact with an individual;

(B) the facility’ s requirement that every reasonable
effort be made and documented to respond to the patient within 30
minutes of the patient’ s call;

(C) assurance that the responding individual shall be a
physician, physician extender, registered nurse, or licensed vocational
nurse; and

(D) information that the patient may also contact the
emergency medical service or present for care at the emergency room
of a hospital in addition to contacting the facility; and

(3) information concerning the need for a post-abortion
examination.

(b) A facility shall provide a patient with a copy of the
written discharge instructions described in subsection (a) of this
section.

(c) The facility shall develop and implement written policies
and procedures for:

(1) examination or referral of all patients who report
complications, as identified in the list required by subsection (a)(1) of
this section, to the facility after an abortion procedure. The written
policy and procedure shall require:

(A) the facility to maintain a written system of
documentation of patients who report post-abortion complications
within 14 days of the procedure date;

(B) documentation of the facility’s action following a
patient’s reporting of post-abortion complications to be placed in the
patient’s record; and

(C) the patients’ records to be maintained for five
years; and

(2) periodic review of the record keeping system for post-
abortion complications to identify problems and potential problems
and to make changes in order to resolve the problems.

§139.58. Reporting Requirements.
An abortion facility shall report a women’ s death if it results from a
complication(s) of an abortion. The report shall be made by phone
or fax within one business day after the incident to the director of
Health Facility Licensing, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756, Telephone (512) 834-6646, or Fax
(512) 834-4514 or (512) 834-6714.

§139.59. Anesthesia Services.
An abortion facility may providevariousdegreesof sedation (anesthe-
sia) as defined in the following paragraphs. The patient may progress
spontaneously from one degree to another, based on the medications
administered, route, and dosages. The determination of patient moni-
toring and staffing requirements should be based on the provisions set
out in this section and the patient’s acuity and the potential response
of the patient to the procedure.

(1) Light sedation and local anesthetic.

(A) Definition.

(i) Light sedation - A level of sedation which is
accomplished through the administration of oral medication(s) for
the reduction of anxiety as prescribed by a physician or a physician
extender. In this stage the following shall be present:

(I) normal respirations;

(II) normal eye movements; and

(III) intact protective reflexes.

(ii) Local anesthetic - A drug which is injected in
or about the cervix for the purpose of blocking painful sensation.

(B) Minimum staffing. Staffing during light sedation
and local anesthetic shall include the physician and sufficient support
staff to perform the procedure.

(C) Minimum training and knowledge. All staff
members managing the care of a patient under light sedation shall
be certified in basic life support (BLS) with bi-annual recertification.

(D) Clinical and equipment standards for licensed
facilities administering light sedation and/or local anesthetic. The
facility must have at a minimum, the following emergency equipment
for local anesthetic and/or light sedation management:

(i) oxygen;

(ii) mechanical ventilatory assistance equipment
that includes airways and manual breathing bag;

(iii) emergency drugs as specified by the physi-
cian(s) on staff; and

(iv) functioning oral suction machine apparatus.

(2) Moderate sedation (also called intravenous sedation
or conscious sedation).

(A) Definition. Moderate sedation is a moderate level
of sedation which is accomplished through a medically controlled
state of depressed consciousness that:

(i) allows protective reflexes to be maintained;

(ii) retains the patient’ s ability to maintain a patent
airway independently and continuously; and

(iii) permits appropriate response by the patient to
physical stimulation or verbal command, for example, "open your
eyes".

(B) Minimum staffing. Staffing during moderate
sedation shall always include a minimum of:

(i) a physician, trained and experienced in the
use of moderate sedation, air-way management and resuscitation to
manage the care of the patient; and

(ii) one trained, competent clinic staff person to
monitor the patient at all times in the procedure and recovery room.

(C) Managing the care of the patient. The medical
or nursing staff managing the anesthesia care of the patient under
moderate sedation shall have no other responsibilities that would leave
the patient unattended or compromise continuous monitoring.

(D) Minimum training and knowledge.

(i) The medical or nursing staff managing the care
of a patient receiving moderate sedation shall at a minimum have the
following:
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(I) training in BLS with bi-annual recertifica-
tion;

(II) annual training in the recognition of the
cardiovascular and respiratory side effects of sedatives, as well as the
variability of patient response;

(III) current knowledge of emergency supplies
and equipment inventory and their use.

(ii) The physician, physician extender, or nurse
administering the medications shall know the pharmacology of the
medications administered.

(E) Procedure room requirements.

(i) The facility shall have the capability of moni-
toring blood pressure and oxygen saturation as well as a functioning
oral suction machine apparatus.

(ii) All patients receiving moderate sedation shall
have a functional intravenous access in place.

(iii) Emergency supplies and equipment shall be
readily accessible and shall include the necessary drugs and equip-
ment to resuscitate a non-breathing and unconscious patient. There
shall be documentation that all emergency equipment and drugs are
checked and maintained on a scheduled basis.

(3) Deep sedation.

(A) Definition. Deep sedation is a medically con-
trolled state of depressed consciousness or unconsciousness from
which the patient is not easily aroused. Deep sedation results in a par-
tial or complete loss of protective reflexes, and includes the inability
to maintain a patent airway independently and respond purposefully
to physical stimulation or verbal command.

(B) Standards for administering deep sedation.

(i) An abortion facility which provides deep seda-
tion shall provide professional staff; equipment for the administration
(of deep sedation); a post anesthesia care area; monitoring equip-
ment for procedure room and post anesthesia recovery area sufficient
for the provision of deep sedation in accordance with the following
American Society for Anesthesiologists standards and guidelines:

(I) Practice Guidelines for Sedation and Anal-
gesia by Non-Anesthesiologists, dated February 1996;

(II) Standards, Guidelines, and Statements,
dated October 1996, specifically:

(-a-) Basic Anesthetic Monitoring, dated
October 21, 1986, as amended October 23, 1996; and

(-b-) Standards for Post-Anesthesia Care,
dated October 12, 1988, as amended October 19, 1994.

(ii) Copies of the standards and guidelines are
available for review at the Texas Department of Health, Health
Facility Licensing Division, Exchange Building, 8407 Wall Street,
Austin, Texas, 78754. Copies may also be obtained by writing the
American Society of the Anesthesiologists, 520 North West Hwy.,
Park Ridge, Illinois 60068-2573; or by telephone at (847) 825-5586.

(iii) A physician or a certified registered nurse
anesthetist (CRNA) shall administer deep sedation. The physician
administering deep sedation may not be the physician performing
the procedure. A second physician or CRNA shall administer and
monitor deep sedation.

§139.60. Other State and Federal Compliance Requirements.

(a) The facility must be in compliance with all state and
federal laws pertaining to handling of drugs.

(b) An abortion facility that provides laboratory services
shall meet the Clinical Laboratory Improvement Amendments of
1988, 42 United States Code, §263a, Certification of Laboratories
(CLIA 1988). CLIA 1988 applies to all facilities with laboratories
that examine human specimens for the diagnosis, prevention, or
treatment of any disease or impairment of, or the assessment of the
health of, human beings.

(c) An abortion facility shall ensure that its physicians
comply with the Medical Practice Act, Texas Civil Statutes, Article
4495b, while functioning in his or her capacity at or for the facility.

(d) An abortion facility utilizing the services of a physician
assistant(s) shall ensure that its physicians assistants comply with
the Physician Assistant Licensing Act, Texas Civil Statutes, Article
4495b-1, relating to supervision requirements, while functioning in
his or her capacity at or for the facility.

(e) An abortion facility utilizing the services of a registered
nurse shall ensure that its registered nurses comply with the Nursing
Practice Act, Texas Civil Statutes, Articles 4525a and 4525b, relating
to professional nurse reporting and peer review, while functioning in
his or her capacity at or for the facility.

(f) An abortion facility utilizing the services of a licensed
vocational nurse(s) shall ensure that its vocational nurse(s) comply
with the Board of Vocational Nurse Examiners rules at 22 Texas Ad-
ministrative Code, §§240.11- 240.13, relating to licensed vocational
nurse peer review and reporting, while functioning in his or her ca-
pacity at or for the facility.

(g) An abortion facility that providespharmacy services shall
obtain a license as a pharmacy if required by the Texas Pharmacy Act,
Texas Civil Statutes, Article 4542a-1.

(h) An abortion facility shall comply with the following
federal Occupation Safety and Health Administration requirements:

(1) 29 Code of Federal Regulations, Subpart E, §1910.38,
relating to employee emergency plans and fire prevention plans;

(2) 29 Code of Federal Regulations, Subpart I,
§1910.132, relating to general requirements for personal protective
equipment;

(3) 29 Code of Federal Regulations, Subpart I,
§1910.133, relating to eye and face protection;

(4) 29 Code of Federal Regulations, Subpart I,
§1910.138, relating to hand protection;

(5) 29 Code of Federal Regulations, Subpart L,
§1910.157, relating to portable fire extinguishers;

(6) 29 Code of Federal Regulations, Subpart Z,
§1910.1030, relating to blood borne pathogens; and

(7) 29 Code of Federal Regulations, Subpart Z,
§1910.1200, Appendices A - E, relating to hazard communication
(hazardous use of chemicals).

(i) An abortion facility shall not use adulterated or mis-
branded drugs or devices in violation of the Health and Safety Code,
§431.021. Adulterated drugs and devices are described in Health and
Safety Code, §431.111. Misbranded drugs or devices are described
in Health and Safety Code, §431.112.

(j) An abortion facility shall not commit a false, misleading,
or deceptive act or practice as that term is defined in the Deceptive
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Trade Practices-Consumer Protection Act, Business and Commerce
Code, §17.46.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801844
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control
The Texas Department of Health (department) proposes the
repeal of §289.114 and proposes new §289.203, concerning
requirements for notices, instructions, reports to workers, and
inspection protocol. The section proposed for repeal adopts
by reference Part 22, titled "Notices, Instructions, Reports to
Workers; Inspections" of the Texas Regulations for Control of
Radiation. The proposed new section incorporates language
from Part 22 that has been rewritten in Texas Register format
and includes addition and revision of several subsections of
the section. The repeal and new section are part of the
renumbering phase in the process of rewriting the department’s
radiation rules in the Texas Register format. The new section
reflects the renumbering.

The new section requires licensees and registrants to provide
radiation workers with appropriate notices, instructions, and
options available to such individuals regarding department
inspections. The requirements for notifying workers of exposure
records are being changed to an annual interval to make them
consistent with the existing requirements concerning annual
exposure limits. References to other sections of this chapter
are clarified to reflect the Texas Register format. Other minor
grammatical changes are made to the section for clarification.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five-year period the
sections will be in effect, there will be no fiscal implications
for state or local government as a result of enforcing or
administering the sections as proposed.

Mrs. McBurney also has determined that for each year of
the first five years the proposed sections will be in effect,
the public benefit anticipated as a result of enforcing the
sections will be to ensure that a radiation worker’s exposure
information is provided to the worker in a manner consistent
with the annual radiation dose limits. There will be no effect
on small businesses. There are no anticipated economic costs
to persons who are required to comply with the sections as
proposed. There is no anticipated impact on local employment.

Comments on the proposal may be presented to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Registration
and Standards, Bureau of Radiation Control, Texas Depart-
ment of Health, 1100 West 49th Street, Austin, Texas 78756-
3189, Telephone (512) 834-6688 or electronic mail at rm-
cburne@brc1.tdh.state.tx.us. Public comments will be accepted

for 30 days following publication of this proposal in the Texas
Register. In addition, a public meeting to accept oral comments
will be held at 10:00 a.m., Friday, March 6, 1998, in Conference
Room N218, Texas Department of Health, Bureau of Radiation
Control, located at the Exchange Building, 8407 Wall Street,
Austin, Texas.

Texas Regulations for Control of Radiation
25 TAC §289.114

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board to
adopt rules for the performance of every duty imposed by law
on the board, the department and the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401.

§289.114. Notices, Instructions, and Reports to Workers; Inspec-
tions.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801764
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
General
25 TAC §289.203

The new section is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board to
adopt rules for the performance of every duty imposed by law
on the board, the department and the commissioner of health.

The new section affects Health and Safety Code, Chapter 401.

§289.203. Notices, Instructions, and Reports to Workers; Inspec-
tions.

(a) Scope and purpose. This section establishesrequirements
for notices, instructions, and reports by licensees or registrants to
individuals engaged in activities under a license or certificate of
registration, and options available to such individuals in connection
with agency inspections of licensees or registrants to ascertain
compliance with the provisions of the Texas Radiation Control
Act (Act) and rules, orders, licenses, and certificates of registration
issued thereunder regarding radiological working conditions. The
requirements in this section apply to all persons who receive, possess,
use, or transfer sources of radiation licensed by or registered with the
agency in accordance with this chapter.

(b) Posting of notices to workers.
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(1) Each licensee or registrant shall post current copies
of the following documents:

(A) the requirements in this section and in section
§289.202 of this title (relating to Standards for Protection Against
Radiation);

(B) the license, certificate of registration, conditions
or documents incorporated into the license or certificate of registration
by reference, and amendments thereto;

(C) the operating procedures applicable to work under
the license or certificate of registration; and

(D) any notice of violation involving radiological
working conditions, or order issued in accordance with section
§289.112 of this title (relating to Hearing and Enforcement Proce-
dures) and §289.201 of this title (relating to General Provisions).

(2) If posting of a document specified in paragraph (1)
of this subsection is not practicable, the licensee or registrant shall
post a notice that describes the document and states where it may be
examined.

(3) Bureau of Radiation Control (BRC) Form 203-1,
"Notice to Employees," as contained in subsection (i) of this section,
or an equivalent document containing at least the same wording as
BRC Form 203-1, shall be posted by each licensee or registrant as
required by this section.

(4) Documents, notices, or forms posted in accordance
with this subsection shall:

(A) appear in a sufficient number of places to permit
individuals engaged in work under the license or certificate of
registration to observe them on the way to or from any particular
work location to which the document applies;

(B) shall be conspicuous; and

(C) shall be replaced if defaced or altered.

(c) Instructions to workers.

(1) All individuals likely to receive in a year an occupa-
tional dose in excess of 100 millirem (1 millisievert) shall be:

(A) kept informed of the storage, transfer, or use of
sources of radiation in the licensee’ s or registrant’s workplace;

(B) instructed in the health protection problems asso-
ciated with exposure to sources of radiation, in precautions or pro-
cedures to minimize exposure, and in the purposes and functions of
protective devices employed;

(C) instructed in, and instructed to observe, to the
extent within the worker’ s control, the applicable provisions of
agency requirements, licenses, and certificates of registration, for
the protection of personnel from exposures to sources or radiation
occurring in such areas;

(D) instructed of their responsibility to report
promptly to the licensee or registrant any condition that may con-
stitute, lead to, or cause a violation of agency requirements, license
conditions, or certificate of registration conditions, or unnecessary
exposure to sources of radiation;

(E) instructed in the appropriate response to warnings
made in the event of any unusual occurrence or malfunction that may
involve exposure to sources of radiation; and

(F) advised as to the radiation exposure reports that
workers may request in accordance with subsection (d) of this section.

(2) The extent of these instructions shall be commensu-
rate with potential radiological health protection problems associated
with the source(s) of radiation in the workplace.

(d) Notifications and reports to individuals.

(1) Radiation exposure data for an individual and the
results of any measurements, analyses, and calculations of radioactive
material deposited or retained in the body of an individual shall be
reported to the individual as specified in this section. The information
reported shall include data and results obtained in accordance with
agency requirements, orders, or license and certificate of registration
conditions, as shown in records maintained by the licensee or
registrant in accordance with §289.202 of this title. Each notification
and report shall:

(A) be in writing;

(B) include appropriate identifying data such as the
name of the licensee or registrant, the name of the individual, and the
individual’s identification number;

(C) include the individual’s exposure information; and

(D) contain the following statement: "This report is
furnished to you under the provisions of 25 Texas Administrative
Code, §289.203. You should preserve this report for further
reference."

(2) Each licensee or registrant shall advise each worker
annually of the worker’s dose as shown in records maintained by the
licensee or registrant in accordance with §289.202(yy) of this title.

(3) At the request of a worker formerly engaged in
activities controlled by the licensee or registrant, each licensee or
registrant shall furnish a written report of the worker’ s exposure to
sources of radiation. The report shall include the dose record for
each year the worker was required to be monitored in accordance
with §289.202(f) of this title. Such report shall be furnished within
30 days from the date of the request, or within 30 days after the dose
of the individual has been determined by the licensee or registrant,
whichever is later. The report shall cover the period of time that
the worker’ s activities involved exposure to sources of radiation and
the dates and locations of work under the license or certificate of
registration in which the worker participated during this period.

(4) When a licensee or registrant is required in accor-
dance with §289.202(xx), (yy), and (zz) of this title to report to the
agency any exposure of an individual to sources of radiation, the li-
censee or the registrant shall also provide the individual a written
report of that individual’ s exposure data included therein. Such re-
ports shall be transmitted at a time not later than the transmittal to
the agency.

(5) At the request of a worker who is terminating
employment with the licensee or registrant in work involving exposure
to sources of radiation during the current year, each licensee or
registrant shall provide at termination to each such worker, or to
the worker’s designee, a written report regarding the radiation dose
received by that worker from operations of the licensee or registrant
during the current year or fraction thereof. If the most recent
individual monitoring results are not available at that time, a written
estimate of the dose shall be provided together with a clear indication
that this is an estimate.

(e) Presence of representatives of licensees or registrants and
workers during inspection.

(1) Each licensee or registrant shall afford to the agency
at all reasonable times opportunity to inspect materials, machines,
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activities, facilities, premises, and records in accordance with this
chapter.

(2) During an inspection, agency inspectors may consult
privately with workers as specified in subsection (f) of this section.
The licensee or registrant may accompany agency inspectors during
other phases of an inspection.

(3) If, at the time of inspection, an individual has
been authorized by the workers to represent them during agency
inspections, the licensee or registrant shall notify the inspectors of
such authorization and shall give the workers’ representative an
opportunity to accompany the inspectors during the inspection of
physical working conditions.

(4) Each workers’ representative shall be routinely en-
gaged in work under control of the licensee or registrant and shall
have received instructions as specified in subsection (c) of this sec-
tion.

(5) Different representatives of licensees or registrants
and workers may accompany the inspectors during different phases
of an inspection if there is no resulting interference with the conduct
of the inspection. However, only one workers’ representative at a
time may accompany the inspectors.

(6) With the approval of the licensee or registrant and
the workers’ representative, an individual who is not routinely
engaged in work under control of the licensee or registrant, for
example, a consultant to the licensee or registrant or to the workers’
representative, shall be afforded the opportunity to accompany agency
inspectors during the inspection of physical working conditions.

(7) Notwithstanding the other provisions of this section,
agency inspectors are authorized to refuse to permit accompaniment
by any individual who deliberately interferes with a fair and orderly
inspection. With regard to any area containing proprietary informa-
tion, the workers’ representative for that area shall be an individual
previously authorized by the licensee or registrant to enter that area.

(f) Consultation with workers during inspections.

(1) Agency inspectors may consult privately with workers
concerning matters of occupational radiation protection and other
matters related to applicable provisions of agency regulations and
licenses to the extent the inspectors deem necessary for the conduct
of an effective and thorough inspection.

(2) During the course of an inspection any worker may
bring privately to the attention of the inspectors, either orally or
in writing, any past or present condition which that individual has
reason to believe may have contributed to or caused any violation
of the Act, the requirements in this chapter, license or certificate of
registration conditions, or any unnecessary exposure of an individual
to radiation from any source of radiation under the licensee’s or
registrant’s control. Any such notice in writing shall comply with
the requirements of subsection (g)(1) of this section.

(3) The provisions of paragraph (2) of this subsection
shall not be interpreted as authorization to disregard instructions in
accordance with subsection (c) of this section.

(g) Requests by workers for inspections.

(1) Any worker or representative of workers who believes
that a violation of the Act, the requirements of this chapter, or license
or certificate of registration conditions exists or has occurred in work
under a license or certificate of registration with regard to radiological
working conditions in which the worker is engaged, may request an
inspection by giving notice of thealleged violation to the agency. Any

such notice shall be in writing, shall set forth the specific grounds for
the notice, and shall be signed by the worker or representative of the
workers. A copy shall be provided to the licensee or registrant by the
agency no later than at the time of inspection except that, upon the
request of the worker giving such notice, the worker’s name and the
name(s) of individual(s) referred to therein shall not appear in such
copy or on any record published, released, or made available by the
agency, except for good cause shown.

(2) If, upon receipt of such notice, the agency determines
that the request meets the requirements set forth in paragraph (1) of
this subsection, and that there are reasonable grounds to believe that
the alleged violation exists or has occurred, an inspection shall be
made as soon as practicable to determine if such alleged violation
exists or has occurred. Inspections in accordance with this section
need not be limited to matters referred in the request.

(3) No licensee or registrant, contractor or subcontractor
of a licensee or registrant shall discharge or in any manner discrimi-
nate against any worker because of the following:

(A) such worker has filed any request or instituted or
caused to be instituted any proceeding under this chapter;

(B) such worker has testified or is about to testify in
any such proceeding; or

(C) the exercise by such worker on behalf of that
individual or others of any option afforded by this section.

(h) Inspections not warranted.

(1) If the agency determines, with respect to a request
under subsection (g) of this section, that an inspection isnot warranted
because there are no reasonable grounds to believe that a violation
exists or has occurred, the agency shall notify the requestor in writing
of such determination. The requestor may obtain review of such
determination in accordance with the provisions of the Act and
Government Code, Chapters 2001 and 2002.

(2) If the agency determines that an inspection is not
warranted because the requirements of subsection (g)(1) of this
section have not been met, the agency shall notify the requestor in
writing of such determination. Such determination shall be without
prejudice to the filing of a new request meeting the requirements of
subsection (g)(1) of this section.

(i) Notice to employees. The following form, or an equiva-
lent as stated in subsection (b)(3) of this section, shall be posted.
Figure 1: 25 TAC §289.203(i)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801763
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
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Part I. Texas Natural Resource Conserva-
tion Commission

Chapter 106. Exemptions from Permitting

Subchapter I. Manufacturing
30 TAC §106.226

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes new §106.226, concerning
Paints, Varnishes, Ink, and Other Coating Manufacturing
and §106.375, concerning Aqueous Solutions for Electrolytic
and Electroless Processes, and amendments to §106.351,
concerning Salt Water Disposal (Petroleum), §106.435, con-
cerning Classic or Antique Automobile Restoration Facility,
and §106.477, concerning Anhydrous Ammonia Storage. The
commission also proposes the repeal of the existing §106.226
and §106.375.

EXPLANATION OF PROPOSED RULES. The commission
proposes the repeal and of and the promulgation of new
§106.226 and §106.375 and has restructured and reorganized
the new sections for easier understanding and use. In the new
§106.226, restrictions on emissions would be accomplished
through limits on rates of raw material use rather than stating
emission limits. The commission is also adding recordkeeping
requirements to aid enforcement. New §106.375 is revised to
reduce the risk of potentially harmful exposure to heavy metals
and hydrochloric acid.

The proposed new §106.226 prohibits the use, under exemp-
tion, of the heavy metals strontium and cobalt in concentrations
of more than 0.1% by weight. These metals, used to add color
to paints and inks, are added to the existing list of heavy metals
within the section which already have percentage weight restric-
tions. Heavy metals have low effects screening levels and can
be toxic with sufficient concentration or exposure. To be protec-
tive of human health, use of the metals in concentrations above
0.1% would require a detailed review of the facility’s operation,
making the use of an exemption from permitting inappropriate.

The proposed amendment to §106.351 requires that new salt
water disposal facilities register with the commission using
the PI-7 form unless the facility processes the water without
exposing it to the atmosphere or processes 540,000 gallons or
less of salt water per day. This restriction will prevent users
of the exemption from exceeding the 25 ton per year emission
limit of volatile organic compounds. The restriction should also
assure compliance with the hydrogen sulfide emission limits
contained in 30 TAC §112.31, concerning Allowable Emissions-
Residential, Business, or Commercial Property and §112.32,
concerning Allowable Emissions-Other Property. Registration
of the larger facilities will allow the commission to better track
and inventory emissions.

The proposed new §106.375 prohibits the use of chromic acid in
solutions to prevent emissions of chromium, a heavy metal with
exposure limits that would need a more thorough analysis than
that allowed by an exemption from permitting. The commission
would add new language to the section requiring emissions

from authorized operations be vented through a vertical stack to
provide good dispersion. A further restriction would be placed
on the concentrations and temperature of hydrochloric acid
used in aqueous solutions. These new restrictions are proposed
to reduce the risk of human health effects from operations
authorized under the exemption from permitting.

The proposed amendment to §106.435 is purely administrative
and changes a reference to the Texas Traffic Laws to the Texas
Transportation Code, recognizing recent changes in the Texas
Civil Statutes.

The proposed amendment to §106.477 adds clarification that
the restrictions in the section apply to permanent ammonia
storage tanks and nurse tanks to help prevent nuisances. This
section is primarily used by agricultural operations, and the
nurse tanks are those carried to the field and used to inject
ammonia into the soil to increase nitrogen levels. These
restrictions are proposed to protect human health.

FISCAL NOTE. Stephen Minick, Strategic Planning and Appro-
priations, has determined that for the first five-year period the
sections are in effect, there will be no significant fiscal implica-
tions for state or local government as a result of administration
or enforcement of the sections.

PUBLIC BENEFIT. Mr. Minick also has determined that for
each year of the first five years the sections are in effect, the
anticipated public benefit will be a reduced risk of exposure to
potentially harmful concentrations of heavy metals, hydrochloric
acid fumes, and ammonia. There will be minimal costs to
persons or small businesses who are required to comply with
the sections as proposed.

REGULATORY IMPACT ANALYSIS. The commission has re-
viewed the proposed rulemaking in light of the regulatory anal-
ysis requirements of Texas Government Code (the Code),
§2001.0225, and has determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition
of a "major environmental rule" as defined in the Code, and it
does not meet any of the four applicability requirements listed
in §2001.0225(a).

This proposal does not exceed a standard set by federal law
and is not specifically required by state law. Exemptions from
permitting are not addressed in federal law.

This proposal falls within the commission’s authority under
Texas Health and Safety Code, §382.057, to establish condi-
tions to allow an exemption from permitting.

This proposal does not exceed the requirements of a delegation
agreement or contract between the state and federal govern-
ment as there is no agreement or contract between the TNRCC
and the federal government concerning standard exemptions.

This rule is proposed under a specific state law. The com-
mission has the statutory authority to propose and adopt rules
concerning exemptions from permitting under Texas Health and
Safety Code, §382.057.

TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a takings impact assessment for these rules under Texas
Government Code, §2007.043. The specific purpose of this pro-
posal is to reduce the chance of exposure to potentially harmful
levels of certain metals and compounds. This proposal does
not constitute a taking of private, real property.
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COASTAL MANAGEMENT PLAN. The commission has deter-
mined that this rulemaking action relates to an action or ac-
tions subject to the Texas Coastal Management Program (CMP)
in accordance with the Coastal Coordination Act of 1991, as
amended (Texas Natural Resources Code, §§33.201 et. seq.),
and the commission’s rules in 30 TAC Chapter 281, Subchap-
ter B, concerning Consistency with the Texas Coastal Manage-
ment Program. As required by 31 TAC §505.11(b)(2) and 30
TAC §281.45(a)(3), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission has reviewed this rulemaking action for consis-
tency with the CMP goals and policies in accordance with the
rules of the Coastal Coordination Council, and has determined
that this rulemaking action is consistent with the applicable CMP
goals and policies. These amendments should not cause any
increase in emissions.

PUBLIC HEARING. A public hearing on this proposal will be
held March 16, 1998, at 2:00 p.m. in Room 2210 of TNRCC
Building F, located at 12100 Park 35 Circle, Austin. The hearing
is structured for the receipt of oral or written comments by
interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however,
an agency staff member will be available to discuss the proposal
30 minutes prior to each hearing and will answer questions
before and after the hearing.

SUBMITTAL OF COMMENTS. Written comments may be
mailed to Lisa Martin, TNRCC Office of Policy and Regula-
tory Development, MC 205, P.O. Box 13087, Austin, Texas
78711-3087 or faxed to (512) 239-4808. All comments should
reference Rule Log Number 97180-106-AI. Comments must be
received by 5:00 p.m., March 23, 1998. For further information,
please contact Kerry Drake, New Source Review Permitting
Division, (512) 239-1112, Dale Beebe-Farrow, New Source
Review Permitting Division, (512) 239-1310, or Beecher
Cameron, Air Policy and Regulations Division, (512) 239-1495.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearings should contact the agency at (512) 239-4900. Re-
quests should be made as far in advance as possible.

STATUTORY AUTHORITY. The repeal is proposed under the
Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012
requires the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air.
Section 382.017 authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, while
§382.057 authorizes the commission by rule to exempt certain
facilities or changes to facilities from the requirements of
§382.0518 if such facilities or changes will not make a significant
contribution of air contaminants to the atmosphere.

The proposed repeal implements Texas Health and Safety
Code, §382.057.

§106.226. Paints, Varnishes, Ink, and Other Coating Manufacturing
(Previously SE 125).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801642
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
STATUTORY AUTHORITY. The new section is proposed under
the Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012
requires the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air.
Section 382.017 authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, while
§382.057 authorizes the commission by rule to exempt certain
facilities or changes to facilities from the requirements of
§382.0518 if such facilities or changes will not make a significant
contribution of air contaminants to the atmosphere.

The proposed new section implements Texas Health and Safety
Code, §382.057.

§106.226. Paints, Varnishes, Ink, and Other Coating Manufacturing
(Previously SE 125).

Coating manufacturing operations including raw material storage,
weighing, mixing, milling, grinding, thinning, and packaging are ex-
empt, provided the conditions of this section are met. Coating man-
ufacturing is defined as combining ingredients that are manufactured
off-site to make paints, varnishes, sealants, stains, adhesives, inks,
pigments, maskants, and paint strippers, etc. Resin manufacturing is
not exempt under this section.

(1) Materials usage shall not exceed the following rates:

(A) 345,000 gallons per year of solvent for all
operations at a site; and

(B) 200,000 pounds of dry powder per year for all
operations at a site.

(2) Operations involving powders which contain more
than 0.1% by weight of chromium, cadmium, asbestos, lead, arsenic,
cobalt, or strontium are not authorized by this section.

(3) The following conditions must be met to prevent and
control emissions.

(A) There shall be no visible emissions from any
emission point.

(B) Bags or sacks of dry powders shall be opened
within an enclosed bag slitter or within an enclosed area.

(C) Material transfer, storage operations, or other sim-
ilar operations shall be conducted in enclosed or covered containers
which are opened only as necessary for transfer of ingredients.

(D) Mixing, milling, packaging, and filling operations
shall be conducted under a hood or within an enclosure designed to
capture emissions, which shall then be vented externally or through
a carbon adsorption system.

(E) Operations which involve dry powders or pig-
ments shall be vented through a filter.
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(F) Any spills of dry powders or solvents shall be
cleaned up promptly in a manner designed to control emissions.

(G) Waste materials shall be stored in covered con-
tainers and disposed of properly.

(4) Emissions from any operation which are vented
externally shall be exhausted using forced air through a stack with an
unobstructed vertical discharge. The stack must be, at a minimum,
four feet above the peak of the roofline.

(5) The owner or operator of the facility shall keep
records of all liquid and solid material usage rates on a monthly basis
to demonstrate compliance with paragraph (1) of this section. The
usage data shall be maintained for the most recent 24-month period.

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801643
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
Subchapter O. Oil and Gas
30 TAC §106.351

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012
requires the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air.
Section 382.017 authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, while
§382.057 authorizes the commission by rule to exempt certain
facilities or changes to facilities from the requirements of
§382.0518 if such facilities or changes will not make a significant
contribution of air contaminants to the atmosphere.

The proposed amendment implements Texas Health and Safety
Code, §382.057.

§106.351. Salt Water Disposal (Petroleum) (Previously SE 65).
Salt water disposal facilities used to handle aqueous liquid wastes
from petroleum production operations and water injection facilities
are exempt, provided that the following conditions of this section are
met.

(1)-(3) (No change.)

(4) Before construction of the facility begins, the facility
shall be registered with the Texas Natural Resource Conservation
Commission’s New Source Review Permitting Division using Form
PI-7, unless one of the following exceptions applies:

(A) all delivery, storage, and handling of salt water
at the facility is enclosed so that the salt water is not exposed to the
atmosphere; or

(B) delivery of salt water to the facility in any calendar
day will not exceed 540,000 gallons.

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801644
Kevin McCalla

Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
Subchapter P. Plant Operations
30 TAC §106.375

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

STATUTORY AUTHORITY. The repeal is proposed under the
Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012
requires the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air.
Section 382.017 authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, while
§382.057 authorizes the commission by rule to exempt certain
facilities or changes to facilities from the requirements of
§382.0518 if such facilities or changes will not make a significant
contribution of air contaminants to the atmosphere.

The proposed repeal implements Texas Health and Safety
Code, §382.057. §106.375. Aqueous Solutions for Electrolytic
and Electroless Processes (Previously SE 41).

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801645
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
STATUTORY AUTHORITY. The new section is proposed under
the Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012
requires the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air.
Section 382.017 authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, while
§382.057 authorizes the commission by rule to exempt certain
facilities or changes to facilities from the requirements of
§382.0518 if such facilities or changes will not make a significant
contribution of air contaminants to the atmosphere.

The proposed new section implements Texas Health and Safety
Code, §382.057.

§106.375. Aqueous Solutions for Electrolytic and Electroless Pro-
cesses (Previously SE 41).
Equipment using aqueous solutions is exempt, providing the condi-
tions of this section are met.

(1) This section authorizes the following operations:

(A) anodizing, alodining, electrodeposition, electro-
less plating, elctrolytic polishing, and electrolytic stripping, as fol-
lows.

23 TexReg 1510 February 20, 1998 Texas Register



(i) For plating onto or stripping from any basis
substrate, only brass, bronze, cadmium, copper, iron, lead, nickel,
tin, zinc, and precious metals may be used.

(ii) Chromic acid shall not be used.

(B) cleaning, electroless stripping, etching, or other
surface preparation and finishing, not including chemical milling or
electrolytic metal recovery and reclaiming systems.

(2) Operating conditions.

(A) The hydrochloric acid tank temperature shall not
exceed 100 degrees Fahrenheit.

(B) The hydrochloric acid tank concentration shall not
exceed 19.0%.

(C) Aqueous solutions shall be used in an enclosed
building. If the doors and windows of the building are open
for ventilation, emissions shall either be controlled with a fume
suppressant or be captured and exhausted using forced air through
a stack with an unobstructed vertical discharge. The stack must be,
at a minimum, four feet above the peak of the roofline.

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801646
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
Subchapter S. Surface Coating
30 TAC §106.435

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012 re-
quires the commission to prepare and develop a general, com-
prehensive plan for the proper control of the state’s air. Section
382.017 authorizes the commission to adopt rules consistent
with the policy and purposes of the TCAA, while §382.057 au-
thorizes the commission by rule to exempt certain facilities or
changes to facilities from the requirements of §382.0518 if such
facilities or changes will not make a significant contribution of
air contaminants to the atmosphere.

The proposed amendment implements Texas Health and Safety
Code, §382.057.

§106.435. Classic or Antique Automobile Restoration Facility
(Previously SE 116).

"Classic" or "Antique" vehicle restoration facilities (the terms "clas-
sic" and "antique" vehicle as determined by the Texas Department of
Public Safety Vehicle Inspection and Registration Section under Texas
Transportation Code, Chapter 502, §502.274 (concerning Classic Mo-
tor Vehicles) or §502.275 (concerning Certain Antique Vehicles; Of-
fense) [pursuant to Texas Traffic Laws (Texas Civil Statutes, Article
6675a-5n. CLASSIC MOTOR VEHICLES: REGISTRATION AND
LICENSE PLATES)]) qualify for this exemption from permitting if
all of the following conditions of this section are met.

(1)-(6) (No change.)

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801647
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
Subchapter U. Tanks, Storage, and Loading
30 TAC §106.477

STATUTORY AUTHORITY. The amendment is proposed under
the Texas Health and Safety Code, the Texas Clean Air Act
(TCAA), §§382.012, 382.017, and 382.057. Section 382.012
requires the commission to prepare and develop a general,
comprehensive plan for the proper control of the state’s air.
Section 382.017 authorizes the commission to adopt rules
consistent with the policy and purposes of the TCAA, while
§382.057 authorizes the commission by rule to exempt certain
facilities or changes to facilities from the requirements of
§382.0518 if such facilities or changes will not make a significant
contribution of air contaminants to the atmosphere.

The proposed amendment implements Texas Health and Safety
Code, §382.057.

§106.477. Anhydrous Ammonia Storage (Previously SE 84).

Anhydrous ammonia storage tanks and distribution facilities that meet
the following conditions of this section are exempt.

(1) All valves, connectors, and hoses,associated with
permanent storage tanks and any nurse tanks stored on-site, shall be
properly maintained in leak-proof condition at all times.

(2) The capacity of each permanent [ the] storage tank
[tanks] is 30,000 gallons or less.

(3) (No change.)

(4) When relieving pressure from hoses associated with
permanent storage tanks and any nurse tanks [f rom connectors and
hoses], all vapors shall be bled into an adequate volume of water and
never to the atmosphere.

(5) Each permanent storage tank and any nurse tanks
stored on-site are [is] equipped to prevent unauthorized operation.

(6) (No change.)

(7) Each permanent storage [The] tank is located at least
1/4 mile from any recreational area or residence or other structure
not occupied or used solely by the owner of the property upon which
the facility is located.

Filed with the Office of the Secretary of State, on February 5,
1998.

TRD-9801648
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 7, 1998
For further information, please call: (512) 239–1966

♦ ♦ ♦
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TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part I. General Land Office

Chapter 13. Land Resources

Applications to Purchase or Lease Vacant and Un-
surveyed Public School Land
31 TAC §§13.71–13.86

The General Land Office (GLO) proposes new §§13.71-13.86,
relating to applications to purchase or lease vacant and un-
surveyed public school land under the Texas Natural Resource
Code, Subchapter E. The proposed rules, upon adoption, will
replace 31 TAC §1.1 (relating to Good-Faith Claimants), and
§1.2 (relating to Applicants). Sections 1.1 and 1.2 will be pro-
posed for repeal.

Spencer Reid, General Counsel, has determined that for the
first five-year period the rules are in effect, there will be no
anticipated fiscal implications as a result of the administration
of these rules.

Mr. Reid also has determined that, for the first five-year period
the rules are in effect, the public benefit anticipated as a result
of administration of these rules streamline the administrative
process. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rule as proposed other than as required by law.

Interested parties may submit comments to Carol Milner, Gen-
eral Land Office, 1700 North Congress, Room 626, Austin,
Texas 78701-1495. Comments must be submitted by 5:00 p.m.
on Friday, March 13, 1998.

The new subchapter is proposed under Texas Natural Re-
sources Code, §51.201, which authorizes the commissioner to
promulgate rules relating to applications to purchase or lease
vacant and unsurveyed public school land under the Texas Nat-
ural Resource Code, Subchapter E.

The Texas Natural Resources Code , Subchapter E is affected
by this proposed rulemaking.

§13.71. Purpose and Scope.
This subchapter applies to the application to purchase or lease vacant
and unsurveyed public school land as set forth in Texas Natural
Resources Code , Chapter 51, Subchapter E.

§13.72. Definitions.
The following words and terms, when used in this subchapter, have
the same meaning as set forth in Texas Natural Resources Code
, Subchapter E, Chapter 51: Applicant; Application; Good-Faith
Claimant; Interest; Interested Person; and Vacancy. The following
terms, when used in this subchapter, mean the following unless the
context clearly indicates otherwise:

Agency - The General Land Office.

Commissioner - The Commissioner of the General Land Office.

Eligible Surveyor - A duly elected surveyor in a county that has an
elected county surveyor or a licensed state land surveyor licensed by
the Texas Board of Professional Land Surveying.

§13.73. General Provisions/Exclusions.
(a) Delegation of powers and duties. The commissioner may

delegate to one or more employees of the agency the authority to per-

form any action of the commissioner or the agency required or per-
mitted by this subchapter, provided however, only the commissioner
may sign final orders in contested cases (as that term is defined in
the Texas Government Code, Administrative Procedures Act, Chapter
2001). In the event of the death, disability, or absence of the com-
missioner, the official designated by law to act in such events may
sign such orders.

(b) Exceptions to this subchapter. The commissioner may,
upon written motion from an interested person or the agency,
and upon notice and opportunity for hearing grant exceptions to
the procedural provisions of this subchapter if the commissioner
determines that such exceptions are in the interest of justice or the
efficient administration of this subchapter.

§13.74. Application.
An applicant may apply to purchase or lease land claimed to be
unsurveyed public school land by filing an application in the form
prescribed by the commissioner.

§13.75. Filing the Application.
(a) The commissioner shall mark each application accepted

for filing with the date and hour that it is received and shall assign
it a file number. The prefix "MA" (Mineral Application) shall be
assigned to all applications to lease minerals or geothermal resources.
The prefix "SF" (Scrap File) shall be assigned to all applications to
purchase the surface estate.

(b) The commissioner may refuse to accept for filing an
application that:

(1) has material omissions or is incomplete;

(2) does not describe the land claimed to be vacant; or

(3) describes as vacant land, land that has been finally
adjudicated in a court of this state or of the United States not to be
vacant.

§13.76. Establishing Good-Faith Status.
(a) An applicant may assert good-faith status as to all or a

portion of the land claimed to be unsurveyed public school land in
the application.

(b) An applicant or interested person may assert status as
a good-faith claimant by filing a claim no later than the 20th day
preceding the first date on which the hearing on the merits begins.

(1) a claim of good-faith status shall state the grounds for
the claim and describe the land subject to the applicant’s or interested
person’s good-faith claim.

(2) a person asserting good-faith status shall serve a
copy of the notice of the claim filed with the commissioner on all
interested persons by certified mail, return receipt requested. A person
responsible for service shall return the original US Postal Service
receipts and shall become their custodian.

(c) An applicant or interested persons seeking good-faith
status shall submit evidence of good-faith status by affidavit accom-
panied by certified copiesof documentsevidencing title. A good-faith
claimant may amend an affidavit of good-faith status or file additional
documents in support thereof upon the request of the commissioner
or otherwise no less than 10 days preceding the date the hearing on
the merits begins. Evidence of good-faith claims may include:

(1) a certified copy of one or more recorded instruments,
such as deeds, judgments, or other muniments of title;

(2) a sworn affidavit by two disinterested third parties
containing facts supporting the occupancy and use of the land claimed
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to be vacant by the good-faith claimant or the claimant’s predecessors
in interest; and

(3) such other evidence deemed reliable by the commis-
sioner.

§13.77. Priority Among Good-Faith Claimants.

(a) If more than one interested person files a claim of
good-faith status on land claimed to be vacant or on some portion
thereof, and the commissioner enters a finding that more than one
claimant is a good-faith claimant under Texas Natural Resource Code,
§51.172(3), a claimant qualifying as a good-faith claimant under
§51.172(3)(B) shall have priority over an applicant or good-faith
claimant qualifying as a good-faith claimant under §51.172(3)(A),
then a good-faith claimant under §51.172(3)(C) and a good-faith
claimant under §51.172(3)(D) shall have the lowest priority among
good-faith claimants.

(b) In the event the commissioner determines there are
multiple good-faith claimants who desire to purchase all or a
portion of property found to be vacant, unsurveyed public land,
the commissioner shall apply the priority rules set forth in (a) of
this section and allocate the preference right to purchase under
Texas Natural Resources Code, §51.197 among the various good-
faith claimants. The preference right to purchase may be exercised
as provided in Texas Natural Resources Code, §51.197.

§13.78. Deposit for Cost of Proceeding on the Application.

(a) The commissioner shall notify the applicant, including
an applicant who asserts good-faith claimant status, in writing of
the requirement that the applicant make an initial deposit in the
amount of the commissioner’s estimated costs of proceeding under
the application, including the costs of:

(1) the surveyor;

(2) the preparation of copies, working sketches, and the
reports by the surveyor;

(3) serving notices, including by certified mail and/or by
publication, and making copies, including copies of plats; and

(4) other costs, excluding salaries and overhead expenses,
expected to be expended by the agency in investigating the existence
and boundaries of unsurveyed public school land, up to, and includ-
ing, the hearing on the merits of the application.

(b) If the amount initially estimated is insufficient to pay the
costs, the commissioner shall notify the applicant in writing to make
a supplemental deposit in an amount estimated by the commissioner.

(c) The applicant shall, within 30 days of the date that
the commissioner’ s initial or supplemental estimate of the cost of
proceeding under the application is mailed to the applicant:

(1) deposit funds in the amount of the estimated cost with
the agency; or

(2) appeal the amount of an initial or supplemental
deposit determined by the commissioner in the manner provided by
Texas Natural Resources Code, §51.176.

(d) If the applicant fails to deposit the initial or supplemental
deposit within the prescribed time, the commissioner shall cancel the
application. Cancellation terminates all rights of the applicant under
the terminated application.

(e) The applicant shall deposit funds in cash (including
cashier checks, certified checks, money orders or electronic funds
transfer). The deposit date shall be the date of tender.

§13.79. Appointment of Surveyor.
(a) No later than the 60th day after the date on which the

required deposit is received by the agency, the commissioner shall
appoint an eligible surveyor to survey the area claimed to be vacant.
The commissioner shall select among the eligible surveyors based on
the following factors:

(1) the prior experience and knowledge of an eligible
surveyor with the land titles in the area of the alleged vacancy; and

(2) the location of an eligible surveyor in relation to the
location of the alleged vacancy, with preference given to those within
100 miles of the alleged vacancy.

(b) All fees and expenses, including notices and copies, shall
be paid by the applicant from the initial deposit or any supplementary
deposits made by the applicant in accordance with §13.78 of this title
(relating to Deposit for Cost of Proceeding on the Application).

(c) The commissioner shall provide a statement of the
disposition of deposited funds at the time and in the manner provided
by Texas Natural Resources Code , §51.117(b).

§13.80. Notice of Intent to Survey.
(a) No later than the 10th day after the date on which the

commissioner appoints the surveyor, the commissioner shall give
notice of intent to survey by certified mail, return receipt requested,
to all interested persons at the addresses set out in the application,
along with a true and legible copy of the application.

(b) The notice shall contain:

(1) the date of the notice;

(2) a statement that a vacancy application has been made;

(3) the name, address and telephone number of the
surveyor appointed to make the survey;

(4) a statement that the survey may begin any time after
the 20th day after the date of the notice but may be delayed by law;
and

(5) a statement that an interested person is entitled to:

(A) observe the conduct of the survey;

(B) receive a copy of the final survey report and other
documents filed by the surveyor; and

(C) participate in any proceedings related to the
vacancy determination.

(c) If the location of an interested person is unknown or if
notice is returned as unclaimed or undeliverable, the commissioner
shall publish notice as prescribed by the Texas Rules of Civil
Procedure. The foregoing does not apply if the notice is returned
marked refused.

(d) If notice by publication is made, the survey may not
begin and further proceedings may not be held until the 30th day
after publication is completed, provided however, upon receipt of a
written request to proceed with the survey along with a statement
by an interested person or the surveyor that the delay required by
publication may materially affect the accuracy of the survey because
of the possibility of the destruction, alteration, or removal of natural
features, monuments, or witness objects, or for other good cause, the
commissioner may enter a written order that the survey proceed prior
to the 30th day after the date of the last publication of the notice.
Notice of the request to proceed with the survey and of any order
issued in response to the request shall be sent by the commissioner
by first class mail to all interested persons.
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(e) The cost of providing the notices required by this
subsection shall be paid by the applicant out of the initial deposit
or any supplementary deposits made by the applicant in accordance
with §13.78 of this title (relating to Deposit for Cost of Proceeding
on the Application).

(f) A person may waive serviceof noticeasprovided in Texas
Natural Resources Code , §51.180. A waiver of notice shall be in the
form prescribed by the commissioner.

§13.81. Disqualification of a Surveyor.

The commissioner may, upon written motion of an interested person
and upon notice and opportunity for hearing, disqualify a surveyor
on the grounds of bias, prejudice or conflict of interest. The burden
shall be on the movant to prove bias, prejudice or conflict of interest.

§13.82. Survey Report.

(a) The surveyor’s report shall meet the requirement of §7.7,
of this title (relating to Surveyors Report, General).

(b) The surveyor shall file the surveyor’ s report with the
agency within the time prescribed by law, along with a sufficient
number of copies to provide copies to the applicant and all interested
persons. A surveyor’ s report may be rejected if the appropriate
number of copies does not accompany the report.

(c) The commissioner shall serve a true copy of the survey
report, field notes, plat and all other documents filed by the surveyor
on each interested person, including those named in the survey report
by certified mail, return receipt requested, no later than the fifth
business day after the survey report is filed and accepted by the
commissioner.

§13.83. Exceptions to Survey.

(a) An interested person or the agency may file exceptions or
other responses to the survey report, field notes, and plat not later than
the 30th day after the date the survey is accepted by the commissioner
. Any interested person, or the agency, may file a reply to exceptions
no later than the 20th day after the date the exceptions are filed.

(b) A person filing exceptions or a reply to exceptions shall
include a statement that a copy has been served by US mail, re-
turn receipt requested on each interested person, the surveyor and the
agency. A person shall retain the original US Postal Service receipts
and become their custodian.

(c) Neither failing to file exceptions and/or replies nor filing
exceptions and/or replies to original or additional survey reports, field
notes, plats, or other documents prepared by the surveyor shall in any
way affect or impair the right of an applicant or interested person to
make exceptions to the survey at a hearing on the merits.

§13.84. Additional Surveys.

(a) The commissioner, after notice is sent by US certified
mail return receipt requested to all interested persons, may direct
the surveyor to make additional surveys, to investigate as the
commissioner deems necessary, and to prepare supplemental reports,
plats, and field notes.

(b) The commissioner shall serve a true copy of any
additional survey reports, field notes, plat and other information on
each interested person, including those named in the survey report
by US certified mail, return receipt requested, not later than the fifth
business day after the survey report has been accepted for filing by
the commissioner.

(c) Any interested person may file exceptions or other
responses to such additional survey reports, no later than the 20th

day after the date the required documents are accepted for filing by
the commissioner.

§13.85. Action on Application.

(a) No later than the 90th day after the date on which the
commissioner accepts the survey report and other documents, but in
any event no later than the 180th day after the initial survey is filed,
the commissioner shall:

(1) deny the application;

(2) hold a hearing to determine the existence and
boundaries of the vacancy; or

(3) enter a decision without a hearing in accordance with
§13.86 of this title (relating to Decision Without a Hearing).

(b) For good cause, the commissioner may, by written order,
extend the time for entering an order or holding a hearing.

§13.86. Decision Without A Hearing.

(a) After the commissioner appoints a surveyor and the
surveyor has submitted the surveyor’ s final report, an applicant
asserting good-faith status may request that the commissioner make
a determination on the application without notice or hearing upon
filing of evidence that:

(1) the good-faith claimant owns all of the land and in-
terest in land, including all mineral interests, completely surrounding
the land claimed to be vacant;

(2) there is no subsisting prior application covering the
land described in the good-faith claimant’ s application;

(3) no previous application has been made covering the
land described in the good-faith claimant’ s application;

(4) the good-faith claimant meets all other requirements
of a good-faith claimant; and

(5) no interested party has filed a notice to intervene in
the proceeding.

(b) If the commissioner finds that the evidence presented
is accurate and no interested party has filed a notice to intervene,
then upon the commissioner’ s acceptance of a final survey report by
the surveyor, the commissioner may enter an order without notice
to other persons declaring the land covered by the application to be
vacant unsurveyed public school land if the commissioner finds that:

(1) the applicant (or co-applicants) own all of the land
and interests in land, including all mineral interests, completely
surrounding the land claimed to be vacant;

(2) there is no subsisting prior application covering the
land described in the application under consideration;

(3) no previous application has been made covering the
land described in the application under consideration that has been
denied on substantive grounds; and

(4) the applicant meets all other requirements of a good-
faith claimant.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801833
Garry Mauro
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Commissioner
General Land Office
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 305–9129

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part I. Comptroller of Public Accounts

Chapter 3. Tax Administration

Subchapter N. County Sales and Use Tax
34 TAC §3.251

The Comptroller of Public Accounts proposes an amendment to
§3.251, concerning adopting or abolishing county tax. House
Bill 92, 75th Legislature, 1997, amended the Local Government
Code effective September 1, 1997, by adding Chapter 334 and
Chapter 335 concerning sports and community venue projects
and districts. The amendment explains that the notification
requirements, effective dates, and contested election provisions
in §3.251 apply to an election to impose sales and use tax for
a sports and community venue project that increases a county
tax rate.

The amendment also replaces all references to Texas Civil
Statutes, Articles 1118x or 1118y with references to the Trans-
portation Code, Chapters 451 or 452. The provisions in Articles
1118x and 1118y have been recodified in the Transportation
Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the rule is in effect the public will benefit by
the amended rule reflecting state law, thereby making the
rule easier to read and interpret. The rule is adopted under
the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements acts by the 75th Legislature, 1997,
amending the Local Government Code.

§3.251. Adopting or Abolishing County Tax.

(a) General.

(1) Under the provisions of the County Sales and Use
Tax Act, any county not in a metropolitan transit authority (MTA)
formed under the Transportation Code, Chapters 451 or 452[Texas
Civil Statutes, Articles 1118x or 1118y], may, by a majority vote of
the qualified voters of said county voting at an election held for that
purpose, adopt or abolish a county sales and use tax in accordance

with the provisions of the County Sales and Use Tax Act. An
authority is not considered to be located in any county in which
fewer than 250 persons are both residents of the authority and the
county. If adopted, the county tax must be used to reduce the county
property tax rate.

(2) (No change.)

(b)-(d) (No change.)

(e) Sports and community venue project. In the event
that an election to impose a sales and use tax for a sports and
community venue project under Local Government Code, Chapter
334 or Chapter 335, increases a county tax rate, the notification
requirements, effective dates, and contested election provisions in
subsections (b), (c), and (d) of this section shall apply.

(f)[(e)] Telecommunications services. Telecommunications
services are exempt from county sales tax, but the exemption may be
repealed on certain telecommunications services. See §3.344 of this
title (relating to Telecommunications Services).

(1) The commissioners court of a county that has imposed
the county sales tax may by a majority vote of the commissioners
court repeal the exemption on telecommunications services. The
county judge must forward to the comptroller by United States
registered or certified mail a copy of the order repealing the
exemption. Upon receipt by the comptroller of notification, one
whole calendar quarter shall elapse before county tax applies to
telecommunications services. The following illustrates the effective
date of adoption or abolition.
Figure: 34 TAC §3.251(f)(1) [(e)(1)]

(2) The commissioners court of a county may exempt
telecommunications services from county tax in the same manner in
which the tax was imposed.

(3) The county sales tax exemption on interstate long-
distance telecommunications services may not be repealed. Notwith-
standing any action on the part of the governing body of a county,
charges for interstate long-distance telecommunications service will
be exempt from county sales and use tax.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801743
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
Subchapter O. State Sales and Use Tax
34 TAC §3.285

The Comptroller of Public Accounts proposes an amendment
to §3.285, concerning resale certificate; sales for resale. The
Tax Code was amended effective October 1, 1997, by adding
§151.054(f) as a clarification. The amendment clarifies that a
retailer is liable for sales tax on the original purchase price of a
taxable item if the retailer purchases the taxable item tax free
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for resale and then uses the taxable item as a trade-in on the
purchase of another taxable item.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the rule is in effect the public will benefit by
the amended rule reflecting state law, thereby making the
rule easier to read and interpret. The rule is adopted under
the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the acts of the 75th Legislature,
1997, amending the Tax Code, §151.054.

§3.285. Resale Certificate; Sales for Resale.

(a)-(d) (No change.)

(e) Improper use of items purchased for resale.

(1)-(5) (No change.)

(6) A purchaser who gives a resale certificate for the
purchase of a taxable item is liable for sales tax if the purchaser uses
the taxable item as a trade-in on the purchase of another taxable item.
Tax must be paid on the original purchase price of the taxable item
used as a trade-in.

(f)-(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801746
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §3.298

The Comptroller of Public Accounts proposes an amendment to
§3.298, concerning amusement services. The Tax Code was
amended effective October 1, 1997, to add §151.432, concern-
ing the deduction of tax on a ticket or admission document to an
amusement service. The amendment allows resellers of tickets
or admission documents to amusement services to deduct from
reported taxable sales the adjusted value of tickets purchased
from non-permitted purchasers provided the tickets or admis-
sion documents had the tax included.

Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the rule will be in effect there will be no
significant revenue impact on the state or local government.

Mr. Reissig also has determined that for each year of the
first five years the rule is in effect the public will benefit by
the amended rule reflecting state law, thereby making the
rule easier to read and interpret. The rule is adopted under
the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements acts by the 75th Legislature, 1997,
amending the Tax Code by adding §151.432, effective October
1, 1997.

§3.298. Amusement Services.

(a)-(e) (No change.)

(f) Taxable item sold or transferred with amusement service.

(1)-(4) (No change.)

(5) A reseller of a ticket or admission document to
an amusement service may deduct from taxable sales reported the
"adjusted value" of the ticket or admission document purchased for
resale from a non-permitted purchaser of the ticket or admission
document. The "adjusted value" is the face value of the ticket or
admission document, less the included sales tax. A reseller is allowed
the deduction from taxable sales when filing a sales tax report if all
of the following criteria is met:

(A) the sales tax was paid by the purchaser and the
purchaser does not hold a Texas Sales and Use Tax Permit;

(B) the language on the ticket or admission document
purchased for resale states that all taxes have been included in the
price of the ticket or admission document;

(C) the ticket or admission document for which a
deduction is claimed was not purchased tax-free by use of a resale
or exemption certificate; and

(D) the ticket or admission document is actually
resold.

(g)-(i) (No change.)

(j) Records. Every seller of admissions to amusement
services is responsible for keeping accurate records of all sales and
purchases. See §3.281 of this title (relating to Records Required;
Information Required). Every seller of admissions to amusement
services must hold a sales tax permit and must file reports as
required by §3.286 of this title (relating to Seller’s and Purchaser’s
Responsibilities). Areseller of a ticket or admission document to an
amusement service that is deducting the "adjusted value" of the ticket
or admission document purchased for resale from a non-permitted
purchaser, as provided in subsection (f)(5) of this section, must have
records verifying the deduction that include:

(1) the name and address of the non-permitted purchaser;
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(2) the face value of any ticket or admission document
purchased by a non-permitted purchaser;

(3) proof (such as a copy of the ticket or admission
document) showing that sales tax is included in the price of the ticket
or admission document;

(4) the sales of tickets or admission documents; and

(5) theremaining inventory of unsold ticketsor admission
documents.

(k) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801747
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §3.329

The Comptroller of Public Accounts proposes an amendment
to §3.329, concerning state sales and use tax refunds available
to enterprise projects and to qualified businesses in enterprise
zones. This rule is being amended as a result of the passage
of Senate Bill 226, 75th Legislature, 1997, which provides for
the creation of defense economic readjustment zones (areas
impacted by reductions in federal-defense contracting) and the
designation of defense readjustment projects by the Texas De-
partment of Commerce. Businesses designated as projects are
entitled to franchise tax and sales tax incentives. Subsection (d)
of the proposed rule sets out the definitions pertaining to this
subsection, refunds available, and requirements for filing for the
refunds. The comptroller proposes to rename the rule, Enter-
prise Projects, Enterprise Zones, and Defense Readjustment
Zones.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the rule is in effect the public will benefit by
the amended rule reflecting state law, thereby making the
rule easier to read and interpret. The rule is adopted under
the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §§151.429,
151.4291, and 151.431.

§3.329. [State Sales and Use Tax Refunds Available to ]Enterprise
Projects,[ and to Qualified Businesses in] Enterprise Zones,and
Defense Readjustment Zones .

(a)-(c) (No change.)

(d) Defense economic readjustment zones.

(1) Definitions applicable to subsection (d) only:

(A) Defense readjustment project - A person desig-
nated by the Texas Department of Commerce as a defense readjust-
ment project under the Government Code, Title 10, Subtitle G, Chap-
ter 2310.

(B) Qualified business - A person certified as a
qualified business under Government Code, §2310.302.

(C) Qualified employee - A person who:

(i) works for a qualified business; and

(ii) performs at least 50% of the person’ s service
for the business in the readjustment zone.

(D) Readjustment zone - An area designated as a
defense economic readjustment zone under the Government Code,
Chapter 2310.

(2) Tax refunds for defense readjustment projects.

(A) A defense readjustment project is eligible for a
refund in the amount provided by this section of the state sales and
use taxes imposed by this chapter on purchases of:

(i) equipment or machinery sold to a defense
readjustment project for use in a readjustment zone;

(ii) building materials sold to a defense readjust-
ment project for use in remodeling, rehabilitating, or constructing a
structure in a readjustment zone;

(iii) labor for remodeling, rehabilitating, or con-
structing a structure, not qualifying as a new construction, by a de-
fense readjustment project in a readjustment zone; and

(iv) electricity and natural gas purchased and
consumed in the normal course of business in the readjustment zone.

(B) Subject to the limitations provided by subpara-
graph (C) of this paragraph, a defense readjustment project qualifies
for a refund of taxes under this section of $2,500 for each new per-
manent job or job that has been retained by the defense readjustment
project for a qualified employee.

(C) The total amount of tax refund that a defense
readjustment project may apply for in a state fiscal year may not
exceed $250,000. If a defense readjustment project qualifies in a
state fiscal year for a refund of taxes in an amount in excess of the
limitation provided by this subsection, it may apply for a refund of
those taxes in a subsequent year, subject to the $250,000 limitation
for each year. However, a defense readjustment project may not
apply for a refund under this section after the end of the state fiscal
year immediately following the state fiscal year in which the defense
readjustment project’s designation as a defense readjustment project
expires or is removed. The total amount that may be refunded to a
defense readjustment project under this section may not exceed the
amount determined by multiplying $250,000 by the number of state
fiscal years during which the defense readjustment project created
one or more jobs for qualified employees.
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(D) Only qualified businesses that have been certified
as eligible for a tax refund under this section by the Texas Department
of Commerce to the comptroller and the Legislative Budget Board
are entitled to the tax refund.

(E) To receive a state tax refund under this section,
a defense readjustment project must apply to the comptroller for the
refund. A refund request submitted to the comptroller must:

(i) be in writing in a format prescribed by the
comptroller;

(ii) be accompanied by copies of the certification
by the Texas Department of Commerce;

(iii) list each qualifying item purchased, the name
of each seller, invoice or contract number, dollar amount of each
purchase, and amount of state tax paid on each purchase.

(F) A defense readjustment project applying for a
refund of state taxes under this subsection must retain records
substantiating each claim for refund. The records must be verifiable
by audit and include copies of invoices showing the item purchased,
the date of purchase, amount of purchase, the amount of tax paid,
and the identity of the seller. The records must also show that the
qualifying taxable items purchased were for use within the zone.
Employment records must also be kept verifying the number of new
jobs created or retained.

(G) For possible local tax abatements, see the Gov-
ernment Code, §2310.405.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801742
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
Subchapter P. Municipal Sales and Use Tax
34 TAC §3.372

The Comptroller of Public Accounts proposes an amendment
to §3.372, concerning adopting, increasing, decreasing, or
abolishing city tax. House Bill 92, 75th Legislature, 1997,
amended the Local Government Code effective September 1,
1997, by adding Chapter 334 and Chapter 335 concerning
sports and community venue projects and districts. The
amendment explains that the notification requirements, effective
dates, and contested election provisions in §3.372 apply to an
election to impose sales and use tax for a sports and community
venue project that increases a city tax rate or that reduces a tax
rate for industrial development to allow the imposition of the tax
for the sports and community venue project within the 2.0% cap
on local taxes.

The amendment also replaces all references to Texas Civil
Statutes, Articles 1118x, 1118y, or 1118z with references to
the Transportation Code, Chapters 451, 452, or 453. The

provisions in Articles 1118x, 1118y, and 1118z have been
recodified in the Transportation Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the rule is in effect the public will benefit by
the amended rule reflecting state law, thereby making the
rule easier to read and interpret. The rule is adopted under
the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements acts by the 75th Legislature, 1997,
amending the Local Government Code.

§3.372. Adopting, Increasing, Decreasing, or Abolishing City Tax.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) (No change.)

(2) Sports and community venue project-A venue and
related infrastructure that is planned, acquired, established, developed,
constructed, or renovated under the Local Government Code, Chapter
334, or by a sports and community district created under the Local
Government Code, Chapter 335.

(3)[(2)] Transit authority-Any rapid transit authority,
regional transportation authority, or city transit department formed
under the Transportation Code, Chapters 451, 452, or 453[Texas Civil
Statutes, Articles 1118x, 1118y, or 1118z], and designated as a taxing
entity under the Tax Code, §322.002.

(b) General. Any city may, by a majority vote of the
qualified voters of that city voting at an election held for that purpose,
adopt or abolish a local sales and use tax in accordance with the
provisions of the Local Sales and Use Tax Act and the Development
Corporation Act of 1979.

(1) (No change.)

(2) An additional tax rate of one-eighth, one-quarter,
three-eighths, or one-half of 1.0% may be imposed, increased,
reduced, or repealed on the receipts from the sale at retail of all
taxable items. This tax must be used to reduce the property tax rate
if the city has imposed a property tax. This additional tax may not
be imposed if the city:

(A) (No change.)

(B) is in a county that includes territory within the
boundaries of a transit authority created under the Transportation
Code, Chapter 452[TexasCivil Statutes, Article 1118y], by a principal
city with a population of more than 800,000 unless:

(i)-(iii) (No change.)
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(C) imposes city transit department sales tax under
the Transportation Code, Chapter 453[Article 1118z].

(3)-(4) (No change.)

(c)-(f) (No change.)

(g) Sports and community venue project. In the event that
an election to impose a sales and use tax for a sports and community
venue project increases a city tax rate or reduces a tax rate for
industrial development to allow the imposition of tax for a sports
and community venue project within the 2.0% cap on local taxes,
the notification requirements, effective dates, and contested election
provisions in subsections (c), (d)(1), and (e) of thissection shall apply.

(h)[(g)] Telecommunications services. Telecommunications
services are exempt from city sales tax. However, the city sales tax
exemption may be repealed on certain telecommunications services.
See §3.344 of this title (relating to Telecommunications Services).

(1) The governing body of a local tax city may adopt
by a majority vote of the governing body an ordinance repealing the
exemption on telecommunications services. The city secretary must
forward to the comptroller by United States registered or certified
mail a copy of the ordinance. Upon receipt by the comptroller of
notification, one whole calendar quarter shall elapse before local tax
applies to telecommunications services. See subsection (d)(1) of this
section for effective dates.

(2) The governing body of a local tax city may exempt
telecommunications services from local tax in the same manner in
which the exemption was repealed.

(3) The city sales tax exemption on interstate long-
distance telecommunications services may not be repealed. Notwith-
standing any action on the part of the governing body of a local tax
city, charges for interstate long-distance telecommunications services
will be exempt from city sales and use tax.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801744
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
Subchapter R. Transit Sales and Use Tax
34 TAC §3.422

The Comptroller of Public Accounts proposes an amendment to
§3.422, concerning adopting, increasing, decreasing, or abol-
ishing transit (MTA) tax. House Bill 92, 75th Legislature, 1997,
amended the Local Government Code effective September 1,
1997, by adding Chapter 334 and Chapter 335 concerning
sports and community venue projects and districts. The amend-
ment explains that the notification requirements, effective dates,
and contested election provisions in §3.422 apply to an election
to impose sales and use tax for a sports and community venue
project that reduces a transit tax rate.

The amendment also replaces all references to Texas Civil
Statutes, Articles 1118x, 1118y, or 1118z with references to
the Transportation Code, Chapters 451, 452, or 453. The
provisions in Articles 1118x, 1118y, and 1118z have been
recodified in the Transportation Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the rule is in effect the public will benefit by
the amended rule reflecting state law, thereby making the
rule easier to read and interpret. The rule is adopted under
the Tax Code, Title 2, and does not require a statement of
fiscal implications for small businesses. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be submitted to Karey W.
Barton, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements acts by the 75th Legislature, 1997,
amending the Local Government Code.

§3.422. Adopting, Increasing, Decreasing, or Abolishing Transit
(MTA) Tax.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Transit authority-Any rapid transit authority, regional
transportation authority, or city transit department formed under the
Transportation Code, Chapters 451, 452, or 453[Texas Civil Statutes,
Articles 1118x, 1118y, or 1118z], and designated as a taxing entity
under the Tax Code, §322.002.

(2) City transit department (CTD)-A transit system
created under the Transportation Code, Chapter 453[Texas Civil
Statutes, Article 1118z], and operated by an incorporated city or town
with a population of 56,000 or more.

(3) Sports and community venue project-A venue and
related infrastructure that is planned, acquired, established, developed,
constructed, or renovated under the Local Government Code, Chapter
334, or by a sports and community district created under the Local
Government Code, Chapter 335.

(b)-(e) (No change.)

(f) Tax rate change.

(1) Any election for approval of a tax increase must
conform to the requirements prescribed in subsection (c) of this
section for elections and notification. The transit authority may, by
a board order, decrease the tax rate provided the presiding officer
of the board files a certified copy of the order with the Texas
Department of Transportation [ State Department of Highways and
Public Transportation] and the Comptroller of Public Accounts.

(2) (No change.)

(g) Contested election.
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(1) If the validity of any election held under the provi-
sions of the Transportation Code[Texas Civil Statutes] authorizing the
authority, or the result of the election based on the returns is con-
tested, the election contest must be filed and tried as provided in the
Election Code of the State of Texas. The contestant must notify the
comptroller by United States registered mail or certified mail within
10 days after filing the contest by mailing a copy of the notice of
contest to the comptroller showing the style of the contest, the date
filed, the case number, and the court in which the case is pending.
No contest may be heard unless the comptroller is timely notified as
provided in this section.

(2) (No change.)

(h) Sports and community venue project. In the event that
an election to impose a sales and use tax for a sports and community
venue project either reduces the transit tax rate or withdraws a city
from a transit authority, the notification requirements, effective date,
and contested election provisions in subsections (c), (e), and (g) of
this section shall apply.

(i)[(h)] Telecommunications services. See §3.344 of this
title (relating to Telecommunications Services).

(1) The board of a transit authority may adopt by a
majority vote of the board an order repealing the exemption on
telecommunications services. The board chairman or secretary must
forward to the comptroller by United States registered or certified
mail a copy of the ordinance. Upon receipt by the comptroller of
notification, one whole calendar quarter shall elapse before transit
tax applies to telecommunications services. The adoption is effective
on the first day of the next calendar quarter following the elapsed
calendar quarter.

(2) The board of the authority may exempt telecommu-
nications services from transit tax in the same manner in which the
exemption was repealed.

(3) The transit sales tax exemption on interstate long-
distance telecommunications services may not be repealed. Notwith-
standing any action on the part of the board of an authority, charges
for interstate long-distance telecommunications services will be ex-
empt from transit sales and use tax.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801745
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 15. Medicaid Eligibility

Subchapter G. Application for Medicaid
40 TAC 15.610

The Texas Department of Human Services (DHS) proposes to
amend §15.610, concerning Medicaid coverage, in its Medicaid
Eligibility chapter. The purpose of the amendment is that for
certified SSI clients, Medicaid coverage begins the month prior
to the first month of SSI payment and is available for the two
preceding months if the client meets all criteria for that period.

Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed amendment will be in effect there
will be fiscal implications for state or local governments as a
result of enforcing or administering the amendment. The effect
on state government for the first five-year period the amendment
will be in effect is an estimated additional cost of $9,337,470 for
fiscal year 1998; $9,974,763 for fiscal year 1999; $10,491,145
for fiscal year 2000; $11,044,206 for fiscal year 2001; and
$11,627,309 for fiscal year 2002, 100% state funds to be paid
by the Texas Department of Health. There will be no fiscal
implications for local government.

Mr. Bost also has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the amendment will be that there will be
no gap in Medicaid coverage for certified SSI clients who are
also eligible for retroactive coverage. There will be no effect on
small businesses as a result of enforcing or administering the
amendment. There is no anticipated economic cost to persons
who are required to comply with the proposed amendment.

Questions about the content of this proposal may be directed
to Judy Coker at (512) 438-3227 in DHS’s Long-Term Care
section. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-026, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Regis-
ter.

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assis- tance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.610. Medicaid Coverage.

(a)-(b) (No change.)

(c) Retroactive [Three-months prior] coverage. For certified
SSI clients, Medicaid coverage automatically begins with the month
prior to the first month of SSI payment and is also available for the
two preceding months if the individual meets all Medicaid eligibility
requirements for those two months. For other clients, the [The]
three months considered in determining eligibility are those months
immediately before the month in which the individual filed a denied
application for SSI, filed a formal application for [SSI or] MAO,
transferred from a limited Medicaid program such as QMB, or the
three months before the month an application is received from a
decedent’s agent. The department considers as potentially eligible
for retroactive Medicaid coverage the following individuals:

(1)-(3) (No change.)

(d) SSI-MAO eligibility requirements.
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(1) General requirements. Although the applicant need
not be currently eligible, he must prove that SSI-MAO requirements
were met in the month of requested coverage. Except for 1929(b)
clients, a client eligible for retroactive [three months prior] coverage
receives a medical care identification for the appropriate [retroac- tive]
period. He presents this information to providers so that claims can be
filed within 90 days of the Medicaid decision. To meet requirements,
the individual must have been

(A)-(E) (No change.)

(2) Prior coverage for SSI applicants. The SSI client may
apply for retroactive Medicaid coverage. To apply for retroactive
medical coverage, the client must complete both the application
form, which is based on current circumstances, and the application
form attachment, which is based on circumstances during the three
months before application for SSI. An SSI client who claims unpaid
or reimbursable medical expenses incurred withinthe retroactive
period [three months before the date of application ] receives a
computer-generated notice of potential eligibility. He must contact
the local department office for his eligibility to be determined. The
department determines his eligibility accord- ing to SSI program
criteria. An individual may be eligible for more than one retroactive

[ three-month prior] period if he applies for SSI more than once.
Determination of eligibility on a month-to-month basis may result in
nonsequential periods of eligibility. The department notifies the client
about the eligibility determination decision and sends him a medical
identification card for his period of retroactive eligibility.

(3)-(4) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 6,
1998.

TRD-9801692
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: March 22, 1998
For further information, please call: (512) 438–3765

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 22. EXAMINING BOARDS

Part I. Texas Board of Architectural Ex-
aminers

Chapter 1. Architects

Subchapter I. Charges Against Architects: Action
22 TAC §1.161

The Texas Board of Architectural Examiners has withdrawn from
consideration for permanent adoption the proposed amendment
to §1.161, which appeared in the December 26, 1997, issue of
the Texas Register (22 TexReg 12654).

Filed with the Office of the Secretary of State on February 2,
1998.

TRD-9801460
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 2, 1998
For further information, please call: (512) 305–8535

♦ ♦ ♦
Chapter 5. Interior Design

Subchapter I. Charges Against Interior Designers;
Action
22 TAC §5.171

The Texas Board of Architectural Examiners has withdrawn from
consideration for permanent adoption the proposed amendment
to §5.171, which appeared in the December 26, 1997, issue of
the Texas Register (22 TexReg 12655).

Filed with the Office of the Secretary of State on Februayr 2,
1998.

TRD-9801459
Cathy L. Hendricks, ASID/IIDA
Executive Director
Texas Board of Architectural Examiners
Effective date: February 2, 1998
For further information, please call: (512) 305–8535

♦ ♦ ♦

Part X. Texas Funeral Service Commision

Chapter 203. Licensing and Enforcement-Specific
Substantive Rules
22 TAC §203.6

The Texas Funeral Service Commission has withdrawn from
consideration for permanent adoption the proposed amendment
to §203.6, which appeared in the August 1, 1997, issue of the
Texas Register (22 TexReg 7120).

Filed with the Office of the Secretary of State on February 2,
1998.

TRD-9801457
Eliza May, M.S.S.W.
Executive Director
Texas Funeral Service Commission
Effective date: February 2, 1998
For further information, please call: (512) 479–7222

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part XX. Edwards Aquifer Authority

Chapter 705. Substantive Groundwater With-
drawal Permit Rules

Subchapter B. Groundwater Withdrawals not
Requiring a Permit; Exempt Wells
31 TAC §705.13

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§705.13, which appeared in the November 21, 1997, issue of
the Texas Register (22 TexReg 11251).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801783
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
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Subchapter H. Transfers
31 TAC §§705.131, 705.133, 705.135, 705.137, 705.139,
705.141, 705.143, 705.145, 705.147, 705.149, 705.151,
705.153, 705.155, 705.157, 705.159, 705.161, 704.171,
705.173

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§§705.131, 705.133, 705.135, 705.137, 705.139, 705.141,
705.143, 705.145, 705.147, 705.149, 705.151, 705.153,
705.155, 705.157, 705.159, 705.161, 704.171, and 705.173
which appeared in the November 21, 1997, issue of the Texas
Register (22 TexReg 11258).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801784
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Subchapter I. General Prohibitions
31 TAC §705.223

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§705.223, which appeared in the November 21, 1997, issue of
the Texas Register (22 TexReg 11260).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801785
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Chapter 707. Procedural Groundwater With-
drawal Permit Rules

Subchapter C. Requirements for All Applications
31 TAC §707.55

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§707.55, which appeared in the November 21, 1997, issue of
the Texas Register (22 TexReg 11265).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801786
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Subchapter J. Additional Requirements for Ap-
plications to Amend
31 TAC §§707.181, 707.183, 707.185, 707.187, 707.189,
707.191, 707.193

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§§707.181, 707.183, 707.185, 707.187, 707.189, 707.191, and
707.193 which appeared in the November 21, 1997, issue of
the Texas Register (22 TexReg 11271).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801787
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Subchapter K. Registration of Wells
31 TAC §707.203

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§707.203 which appeared in the November 21, 1997, issue of
the Texas Register (22 TexReg 11272).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801788
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Subchapter P. Contested Case Hearings

General Provisions
31 TAC §§707.407, 707.409, 707.411, 707.413, 707.415,
707.419, 707.421, 707.423, 707.427

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§§707.407, 707.409, 707.411, 707.413, 707.415, 707.419,
707.421, 707.423 and 707.427, which appeared in the Novem-
ber 21, 1997, issue of the Texas Register (22 TexReg 11279).

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801789
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204
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♦ ♦ ♦
Hearing Procedures
31 TAC §§707.503, 707.505, 707.507, 707.511, 707.513,
707.515, 707.517, 707.519, 707.521, 707.523, 707.527,
707.529, 707.531, 707.533

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§§707.503, 707.505, 707.507, 707.511, 707.513, 707.515,
707.517, 707.519, 707.521, 707.523, 707.527, 707.529,
707.531 and 707.533, which appeared in the November 21,
1997, issue of the Texas Register (22 TexReg 11282)

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801790
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Discovery
31 TAC §§707.601, 707.603, 707.605

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§§707.601, 707.603 and 707.605, which appeared in the
November 21, 1997, issue of the Texas Register (22 TexReg
11286)

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801791
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
Post-hearing Procedures
31 TAC §707.701, §707.707

The Edwards Aquifer Authority (Authority) has withdrawn
from consideration for permanent adoption the proposed new
§707.701 and §707.707, which appeared in the November 21,
1997, issue of the Texas Register (22 TexReg 11287)

Filed with the Office of the Secretary of State on February 9,
1998.

TRD–9801792
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: February 9, 1998
For further information, please call: (210) 222–2204

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

Part III. Office of the Attorney General

Chapter 55. Child Support Enforcement

Subchapter H. License Suspension
1 TAC §55.203

The Office of the Attorney General adopts amended Figure
1: 1 TAC §55.203(b) and Figure 2: 1 TAC §55.203(f)(2), the
amended forms for the petitions in actions to suspend licenses
for failure to pay child support, with changes to the proposed text
published in the January 2, 1998, issue of the Texas Register
(23 TexReg 23, 168-171).

The amended forms are adopted to correspond with legislative
amendments to Chapter 232 of the Family Code, Suspension
of License for Failure to Pay Child Support or Comply with
Subpoena. The following changes were made in the Petition
to Suspend License forms: a typographical error was corrected
in the sixth paragraph of the petitions by changing "this" to "the".

The amended forms clarify the Petition to Suspend License
and track the new statutory language of Family Code, §232.005
including a statement of the total amount of arrearages allegedly
owed under a child support order. These forms affect the Family
Code, Chapter 232.

No comments were received regarding the adoption of the
amendment.

The amended forms are adopted under the Family Code,
Chapter 232, Suspension of License for Failure to Pay Child
Support or Comply with Subpoena, §232.016, which provides
the Office of the Attorney General with the authority to prescribe
forms and procedures for the implementation of Chapter 232.

§55.203. Forms.

(a) (No change.)

(b) Petition to Suspend License. The petition shall take the
form as follows:
Figure: 1 TAC §55.203(b)

(c)-(e) (No change.)

(f) The Office of the Attorney General promulgates the
following two forms as suggested model forms for use by the courts.

(1) (No change.)

(2) Petition to Suspend License. The suggested model
petition form takes the form as follows:

Figure: 1 TAC §55.203(f)(2)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801758
Sarah Shirley
Assistant Attorney General
Office of the Attorney General
Effective date: March 1, 1998
Proposal publication date: December 17, 1997
For further information, please call: (512) 475–4499

♦ ♦ ♦

Part IV. Office of the Secretary of State

Chapter 79. Corporations

Subchapter A. General Provisions
1 TAC §79.2

The Office of the Secretary of State adopts an amendment to
§79.2, relating to the manner in which business is conducted
with the Corporations Section of the secretary of state. The
amendment is adopted without changes to the proposed text as
published in the November 7, 1997, issue of the Texas Register
(22 TexReg 10841) and will not be republished.

The amendment is necessary to revise and clarify the language
of the existing rule which presently requires, without exception,
that all business with the secretary of state be conducted in
writing. The amendment addresses changes brought about by
Senate Bill 555, Chapter 375, Acts, 75th Legislature, Regular
Session (1997); specifically, the provisions authorizing the
submission of documents to the Corporations Section of the
secretary of state electronically or by other technological means.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the authority of Article 9.03,
Texas Business Corporation Act, and Article 1396-9.05, Texas
Non-Profit Corporation Act, which give the secretary of state
the authority to efficiently administer the duties imposed on the
secretary under the acts, and Section 20001.004, Government
Code, which requires all state agencies, including the secretary
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of state, to adopt rules of practice which state the nature and
requirements of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801334
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
1 TAC §§79.13–79.15, 79.17–79.19

The Office of the Secretary of State adopts the repeal of
§§79.13-79.15 and §§79.17-79.19, concerning the filing require-
ments, procedures, and effect of certain business entity filings
made with the Corporations Section of the secretary of state.
The repeal of these sections is adopted without changes to the
proposed text as published in the November 7, 1997, issue of
the Texas Register (22 TexReg 10842). The text will not be re-
published.

The repeal is necessary to avoid duplication. New rules which
incorporate many of the provisions of the existing rules, but
which are reorganized into several new subchapters which are
being concurrently proposed for adoption.

No comments were received regarding the repeal of the sec-
tions.

The proposed repeal is submitted under the authority of article
9.03, Texas Business Corporation Act, and Article 1396-9.05,
Texas Non-Profit Corporation Act, which give the secretary of
state the authority to efficiently administer the duties imposed
on the secretary under the acts, and Section 20001.004,
Government Code, which requires all state agencies, including
the secretary of state, to adopt rules of practice which state the
nature and requirements of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801335
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–???

♦ ♦ ♦
Subchapter B. Document Review
1 TAC §§79.21–79.28

The Office of the Secretary of State adopts new subchapter B,
Document Review, §§79.21-79.28, relating to filing procedures,

review standards, and the processing of certain documents filed
with the Corporations Section of the Office of the Secretary
of State. The new rules are adopted without changes to the
proposed text as published in the November 7, 1997, issue
of the Texas Register (22 TexReg 10843) and will not be
republished.

The subchapter and rules are necessary for the purpose of
clarifying and codifying procedures established by the secretary
of state in the review of documents filed in the Corporations
Section.

Section 79.21 clarifies the ministerial role of the secretary
of state by setting forth the level of administrative review
of documents submitted on behalf of business organizations
for filing with the Corporations Section of the secretary of
state. Section 79.22 identifies the factors considered when
prioritizing the processing of documents submitted for filing with
the Corporations Section of the secretary of state. Section
79.23 clarifies the limits of the secretary of state’s authority
as it relates to fraudulent filings. Section 79.24 explains the
types of corrections that may not be effected by the filing
of articles or certificates of correction and clarifies that the
secretary of state will not refund any portion of a fee based
upon the submission and acceptance of articles of correction
correcting the information upon which the fee for the document
was based. Sections 79.25 and 79.26 relate to the filing of name
reservations, name registrations, and applications for certificate
of withdrawal and incorporate the provisions of §79.15 and
§79.17 that are to be repealed for purposes of reorganization
of Chapter 79 into subchapters. Section 79.27 explains the
procedures relating to the filing of periodic reports by non-profit
corporations. Section 79.28 sets forth the requirements for a
registered office address for purposes of filing with the secretary
of state.

No comments were received regarding the adoption of the new
subchapter and sections.

The adoption of the new subchapter and sections is proposed
under the authority of Article 9.03, Texas Business Corporation
Act and Article 1396-9.05, Texas Non-Profit Corporation Act
which grant the secretary of state the authority to efficiently
administer the duties imposed on the secretary of state under
the acts, and Section 2001.004, Government Code, which
requires all state agencies, including the secretary of state, to
adopt rules of practice which state the nature and requirements
of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801336
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter C. Entity Names
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1 TAC §§79.34, 79.43, 79.48, 79.50

The Office of the Secretary of State adopts the amendments
to Subchapter C, Entity Names, §§79.34, 79.43, 79.48, and
79.50 relating to factors and conditions relevant to the secretary
of state’s determinations regarding entity names. The amend-
ments are adopted without changes to the proposed text as
published in the November 7, 1997, issue of the Texas Regis-
ter (22 TexReg 10844) and will not be republished.

The amendments are necessary to revise and clarify the
language of the existing rules and to conform the rules to
present practice and procedure. Section 79.34 is amended
to delete language which created an ambiguity regarding use
of the term "companies" as a basis for distinguishing between
names. Section 79.43 is amended to include an additional
example of a circumstance giving rise to the requirement that
a letter of consent be obtained from a previously existing entity
when the only difference in the names is the use of the term
"companies." Section 79.50 is amended to include professional
limited liability companies as a type of professional entity subject
to the rule and to provide an exception to the letter of consent
requirement when there is sufficient basis for distinguishing
between professional entity names. Section 79.48 is amended
to clarify that the timing of an applicant’s submission of a
document relating to an entity name at issue does not determine
the secretary of state’s final decision regarding the entity name.

No comments were received regarding the adoption of the
amendments.

The amended sections are adopted under the authority of
Article 9.03, Texas Business Corporation Act, and Article 1396-
9.05, Texas Non-Profit Corporation Act, which give the secretary
of state the authority to efficiently administer the duties imposed
on the secretary under the acts, and Section 20001.004,
Government Code, which requires all state agencies, including
the secretary of state, to adopt rules of practice which state the
nature and requirements of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801337
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter E. Delayed Effective Dates
1 TAC §§79.71–79.73

The Office of the Secretary of State adopts new subchapter
E, Delayed Effective Dates, §§79.71-79.73, relating to filing
procedures for documents having a delayed effective date, and
the corresponding changes effected to the Corporations Section
database upon the filing of such documents. New section 79.71
and §79.72 are adopted without changes to the proposed text
as published in the November 7, 1997, issue of the Texas
Register (22 TexReg 10845) and will not be republished. New

section 79.73, which was proposed in the same issue, relates
to changes made to the business information of domestic and
foreign entities on file with the secretary of state and is adopted
with changes to subsection (a)(2) and subsection (b)(1) and (2).
The subsections are changed to include the terms "domestic"
and "foreign" in order to more clearly distinguish between
actions taken with respect to such entities.

The new sections renumber and replace sections, §§79.13,
79.14, and 79.18, and incorporate changes necessary to
implement Senate Bill 555, Chapter 375, Acts, 75th Legislature,
Regular Session (1997) relating to the filing of conversion
transactions. The new subchapter and sections are necessary
for the purpose of providing a more clearly ordered structure to
Chapter 79 and to incorporate changes relating to conversion
transactions implemented by Senate Bill 555 which became
effective September 1, 1997.

Section 79.71 concerns the calculation of the 90th day follow-
ing the date of filing of a document for the purposes of filing
documents which will become effective upon the occurrence of
a future act or event. Section 79.72 sets forth the filing require-
ments for the filing of a statement regarding the satisfaction or
waiver of a condition triggering the effectiveness of a document
filing. Section 79.73 outlines the procedures followed by the
secretary of state upon the filing of a document with a delayed
effective date and specifies the changes made to the business
entity information contained in the Corporations Section’s data-
base.

No comments were received regarding adoption of the new
sections.

The new subchapter and sections are adopted under the
authority of Article 9.03, Texas Business Corporation Act and
Article 1396-9.05, Texas Non-Profit Corporation Act which grant
the secretary of state the authority to efficiently administer the
duties imposed on the secretary of state under the acts, and
Section 2001.004, Government Code, which requires all state
agencies, including the secretary of state, to adopt rules of
practice which state the nature and requirements of formal and
informal procedures.

§79.73. Documents with Delayed Effective Dates.

(a) Upon the filing of a document with a delayed effective
date, the computer records of the secretary of state will be changed
to show the filing of the document, the date of the filing, the future
date on which the document will be effective or a code indicating
that the effectiveness is based on a future condition, and the name of
the surviving entity or entities, if applicable. In addition, at the time
of such filing:

(1) the status of any domestic entity on file with the
secretary of state that is converting, merging out of existence, or
dissolving, will be changed from active to inactive, and the status of
any foreign entity withdrawing its certificate will be changed from
active to inactive;

(2) the status of any domestic entity to be created and
filed with the secretary of state by the terms of a plan of merger,
plan of conversion, articles of incorporation, articles of organization,
or a certificate of limited partnership, or the status of any foreign
entity obtaining a certificate authorizing the foreign entity to transact
business in Texas shall appear in the active records of the secretary
of state; and

(3) any filings making amendments to articles of incorpo-
ration, articles of organization, a certificate of limited partnership, or
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a certificate authorizing a foreign entity to transact business in Texas
will be recorded in the records of the secretary of state.

(b) Upon filing of the document:

(1) the name of any domestic entity on file with the
secretary of state which is converting, merging out of existence,
or dissolving, or the name of any foreign entity withdrawing its
certificate of authority will not appear in the active records and will
not be a bar to reservation or registration of an entity name or creation
of an entity under a name which is the same as, deceptively similar
to, or similar to the name of the converting, merging, or dissolving
domestic entity or the withdrawing foreign entity;

(2) the name of any domestic entity to be created and
filed with the secretary of state by the terms of a plan of merger,
plan of conversion, articles of incorporation, articles of organization,
or a certificate of limited partnership, or the name of any foreign
entity obtaining a certificate authorizing the foreign entity to transact
business in Texas will appear in the active records of the secretary
of state and will be a bar to reservation or registration of any entity
name or creation of an entity under a name which is the same as,
deceptively similar to, or similar to the name of an entity to be created
or authorized to transact business in Texas by one of the document
filings listed in this section; and

(3) if a document filing provides for a change of name of
an entity previously on file with the secretary of state, the new name
of the entity will appear in the active records of the secretary of state
and will be a bar to reservation or registration of any entity name or
creation of an entity under a name which is the same as, deceptively
similar to, or similar to any new name of the entity as provided in
the document filing;

(4) if a document filing provides for an amendment to
the articles of incorporation, articles of organization, a certificate
of limited partnership, or a certificate authorizing a foreign entity
to transact business in Texas, the secretary of state will change the
computer records to reflect any amendments to information which
may be obtained from the computer database (e.g., authorized stock,
registered agent/registered office, the name of a general partner).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801338
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter F. Effect of Filings
1 TAC §79.81, §79.82

The Office of the Secretary of State adopts new Subchapter
F, Effect of Filings, §79.81 and §79.82, relating to the effect
of certain filings on the business organization information
maintained in the database of the Corporations Section of
the secretary of state. New §79.81 and §79.82 of the new
subchapter are adopted with changes to the proposed text as

published in the November 7, 1997, issue of the Texas Register
(22 TexReg 10847-10848).

The changes in new §79.81(b) clarify the procedures followed
when processing articles of conversion that convert a foreign
qualified entity to a domestic corporation, limited partnership or
limited liability company. The section is changed by deletion of
the phrase "and the name of the converted entity" in the first
sentence of the subsection and by the addition of language
specifically stating that the filing of the conversion document
does not terminate the entity’s certificate of authority. The
change in new §79.82 is the deletion of the phrase "or a
converting qualified entity that converted to a domestic entity"
in subparagraph (4) in order to eliminate an inconsistency with
the procedures set forth in new §79.81.

The new rules are being adopted for the purpose of implement-
ing the changes effected by Senate Bill 555, Chapter 375, Acts,
75th Legislature, R.S. (1997); specifically, conversion trans-
actions which allow a domestic or foreign business entity to
change its organizational form without an interruption in the en-
tity’s existence. Additionally, the new subchapter and sections
are part of the secretary of state’s reorganization of Chapter 79
into subchapters.

Section 79.81 outlines the procedures followed by the secretary
of state upon the filing of a conversion transaction and specifies
the changes made to the business entity information contained
in the Corporations Section’s database. The section also
informs the public of other statutory filings that may need to
be filed with the secretary of state by a foreign business entity
that has converted.

Section 79.82 replaces Section 79.19, which is being repealed
under separate submission. Section 79.82 relates to the
abandonment of a document previously filed with the secretary
of state and incorporates changes necessary to include the
conversion transaction in its procedures.

No comments were received regarding the adoption of the new
rules.

The new subchapter and sections are adopted under the
authority of article 9.03, Texas Business Corporation Act, and
article 1396-9.05, Texas Non-Profit Corporation Act, which give
the secretary of state the authority to efficiently administer
the duties imposed on the secretary under the acts, and
Section 20001.004, Government Code, which requires all state
agencies, including the secretary of state, to adopt rules of
practice which state the nature and requirements of formal and
informal procedures.

§79.81. Conversion Filings.

(a) Upon filing of a conversion document where the convert-
ing entity is a domestic corporation, limited partnership, or limited
liability company (i.e., a domestic entity), the computer records of
the secretary of state relating to the converting domestic entity will
be changed to show the filing of the conversion document, the date of
the filing, the future date on which the document will be effective or
a code indicating that the effectiveness is based on a future condition,
and the name of the converted entity. In addition, at the time of such
filing:

(1) the status of the converting domestic entity will be
changed from active to inactive; and

(2) the status of the converted domestic entity to which
the converting entity has converted shall appear in the active records
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of the secretary of state indexed under a charter number and type
code applicable to the type of entity to which it converted.

(b) Upon filing of a conversion document where the con-
verting entity is a foreign corporation, limited partnership, or limited
liability company with an active certificate of authority (i.e., a quali-
fied entity) which is to be converted to a domestic entity, the computer
records of the secretary of state relating to the converting qualified
entity will be changed to show the filing of the conversion document,
the date of the filing, and the future date on which the document will
be effective or a code indicating that the effectiveness is based on a
future condition, if applicable. In addition, at the time of such filing
the status of the converted domestic entity to which the converting
qualified entity has converted shall appear in the active records of
the secretary of state indexed under a charter number and type code
applicable to the type of entity to which it converted. The filing of a
conversion document converting a foreign qualified entity to a domes-
tic entity does not terminate the certificate of authority of the foreign
qualified entity. The foreign qualified entity may apply to withdraw
its certificate of authority prior to the filing of the conversion or file
a statement of termination pursuant to article 8.14, Business Corpo-
ration Act, article 7.09, Limited Liability Company Act, or section
9.06, Revised Limited Partnership Act, as applicable.

(c) A foreign corporation, limited partnership, or limited
liability company with an active certificate of authority (i.e., a
qualified entity) that is authorized under the laws of its jurisdiction
of organization to convert and that converts effecting a change to
its jurisdiction of organization without a change to its organizational
form, shall file an application to amend its certificate of authority
or certificate of registration to reflect the date of the conversion of
the qualified entity and the jurisdiction of formation of the converted
entity. A certificate from the secretary of state or other proper filing
officer of the new jurisdiction of organization that evidences the
conversion of the entity’s jurisdiction of organization must accompany
the application for amended certificate of authority.

(d) A foreign corporation, limited partnership, or limited
liability company with an active certificate of authority (i.e., a
qualified entity) that is authorized under the laws of its jurisdiction
of organization to convert and that converts effecting a change to
its organizational form shall file a termination of its certificate of
authority pursuant to article 8.14, Business Corporation Act, article
7.09, Limited Liability Company Act, or section 9.06, Revised
Limited Partnership Act, as applicable. If the converted entity is
to transact business in this state, the converted entity must obtain a
certificate of authority under the laws applicable to the type of foreign
entity to which the entity converted.

§79.82 . Abandonment of Document.

If a document filing is abandoned in accordance with a statutory
provision for abandonment, the secretary of state:

(1) will change the status of all the entities filed with
the secretary of state which would have merged out of existence,
dissolved, or withdrawn to active on the computer records of the
agency and record the filing of the abandonment. If the names of these
entities are not available, the entities must file articles of amendment
or take other action to change the entity name or bring the name
into compliance with applicable statutory provisions as a condition
of acceptance of the abandonment;

(2) will change the status of all entities that would have
been created and filed or authorized to transact business in Texas with
the secretary of state by the terms of the document filing to inactive
on the computer records of the agency;

(3) will change the status of a converted entity that would
have been created and filed in Texas with the secretary of state by
the terms of the articles of conversion to inactive on the computer
records of the agency; and

(4) will change the status of a converting domestic entity
filed with the secretary of state to active on the computer records
of the secretary of state. If the name of the entity is not available,
the entity must file articles of amendment or take other action to
change the entity name or bring the entity name into compliance
with applicable statutory provisions as a condition of acceptance of
the abandonment.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801339
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Chapter 80. Unincorporated Business Entities

Subchapter A. Limited Liability Partnerships
1 TAC §§80.1–80.4

The Office of the Secretary of State adopts the repeal of
§§80.1-80.4, relating to limited liability partnership filings with
the secretary of state without changes to the text as proposed
in the November 7, 1997 issue of the Texas Register (22 TexReg
10848). The text will not be republished.

The secretary of state adopts the repeal of these sections for the
purpose of deleting obsolete provisions and adopting new rules
which address filing requirements and procedures for foreign
limited liability partnerships as provided by the enactment of
Senate Bill 555, Chapter 375, Acts, 75th Legislature, Regular
Session(1997). The repeal of these sections deletes redundant
provisions which were codified in 1993 with the enactment of
the Texas Revised Partnership Act (Article 6132b-1), by the 73rd
Legislature.

No comments were received regarding the proposed repeal of
these sections.

The repeal of §§80.1-80.4 is adopted under the authority of
§3.08(b)(15) and §10.02(n) of the Texas Revised Partnership
Act which give the secretary of state the authority to adopt
procedural rules on filing domestic and foreign limited liability
partnership documents. Section 2001.004, Government Code,
requires all state agencies, including the secretary of state, to
adopt rules of practice which state the nature and requirements
of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.
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TRD-9801340
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
1 TAC §§80.1–80.7

The Office of the Secretary of State adopts new Subchapter
A, Limited Liability Partnerships, §§80.1-80.7, concerning filing
requirements and procedures for the registration of domestic
limited liability partnerships and the qualification of out-of-state
limited liability partnerships. New §80.2 and §80.7 are adopted
with changes to the proposed text as published in the November
7, 1997, issue of the Texas Register (22 TexReg 10849). New
§§80.1, 80.3, 80.5, and 80.6, which appeared in the same issue,
are adopted without changes to the proposed text and will not
be republished.

The new subchapter and sections address certain filing issues
and concerns not addressed by the existing rules which are
being repealed. The new sections are necessary to implement
the provisions of Senate Bill 555, Chapter 375, Acts, 75th
Legislature, Regular Session (1997); specifically, the provisions
requiring the qualification with the secretary of state of out-of-
state limited liability partnerships transacting business in Texas.

Proposed new §80.1 addresses the filing requirements for reg-
istration as a domestic limited liability partnership and clarifies
what must be done when the partnership has not obtained a fed-
eral identification number at the time of registration. Proposed
new §80.2 sets forth the filing requirements for out-of-state lim-
ited liability partnerships qualifying to transact business in Texas
and clarifies what must be done when the partnership has not
obtained a federal identification number at the time of qualifi-
cation with the secretary of state. Section 80.3 sets forth the
standard of review for limited liability partnership registration and
qualification documents. Section 80.4 clarifies the types of doc-
uments that may be amended, changed, or corrected and the
fee structure for such filings, and explains the ways a qualified
foreign limited liability partnership may effect a change to its reg-
istered agent or registered office address information. Section
80.5 provides for the termination of a registration when the part-
nership ceases to exist as a partnership by means of merger or
conversion, and establishes the filing requirements for such ter-
mination. Section 80.6 explains the procedures followed when
the secretary of state revokes the filing of a document when
the filing fee for the document was paid by an instrument or
credit card that was dishonored when presented for payment.
Section 80.7 provides notice to the public that a foreign limited
partnership that is registered as a foreign limited liability part-
nership also must comply with the registration and qualification
provisions of the Texas Revised Limited Partnership Act.

One comment was received from an out-of-state limited liability
partnership on the new sections. The commenter, Richard
Dicharry of Phelps Dunbar, LLP, asked whether the secretary
of state could define or clarify when a partner of a foreign
limited liability partnership would be considered to be "in Texas"
for purposes of completing the qualification statement and
computing the filing fee.

The secretary of state agreed that clarification was needed and
has responded by adding subsection (f) to §80.2 which will out-
line the circumstances under which a partner would be consid-
ered to be "in Texas" for purposes of completing the qualification
statement promulgated by the secretary of state and for com-
puting the filing fee. The new subsection includes such factors
as licensing and the duration of a partner’s presence in the
state. In addition, subsection (e) has been changed to clarify
that a foreign limited liability limited partnership is to calculate
the filing fee based upon the number of general and not limited
partners in Texas.

The new sections are adopted under the authority of Article
6132b-3.08(b)(15) and Article 6132b-10.02, Texas Revised
Partnership Act, which give the secretary of state authority
to adopt procedural rules on filing limited liability partnership
documents under those sections, and Section 20001.004,
Government Code, which requires all state agencies, including
the secretary of state, to adopt rules of practice which state the
nature and requirements of formal and informal procedures.

§80.2. Statement of Foreign Qualification.

(a) Initial statement. To transact business in Texas, a foreign
limited liability partnership must comply with the Texas Revised
Partnership Act, Texas Civil Statutes, Article 6132b, §10.02. The
secretary of state has promulgated a form for this purpose; however,
use of such form is not mandatory. Applications submitted for filing
with the secretary of state must be executed by a majority in interest
of the partners or by one or more partners authorized by a majority in
interest of the partners and must contain the following information:

(1) the name of the partnership;

(2) the federal tax identification number of the partner-
ship;

(3) the state of formation and the date of its initial
registration as a limited liability partnership in that state;

(4) a statement that the foreign limited liability partner-
ship validly exists as a limited liability partnership under the laws of
the state of its formation;

(5) the street address of a partnership office in Texas and
the street address of the partnership’s chief executive office;

(6) the street address of its proposed registered office in
Texas and the name of its proposed registered agent in Texas at such
address;

(7) a statement that the partnership appoints the secretary
of state as its agent for service of process under the circumstances
set forth in Section 10.01(k), Texas Revised Partnership Act;

(8) the number of partners in Texas at the date of
application; and

(9) a brief statement of the business in which the
partnership engages.

(b) Name of the partnership. The name of the registered
limited liability partnership shall contain the words "registered
limited liability partnership" or "limited liability partnership" or the
abbreviations "R.L.L.P.," "L.L.P.," "RLLP," or "LLP" as the last words
or letters of its name. The secretary of state does not review the name
of the partnership, or a change of name, to determine whether the
name conforms with the entity name availability rules of §§79.30-
79.54 of this title (relating to Corporations).
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(c) Federal tax identification number. A partnership which
has applied for, but not obtained, a federal tax identification number
at the time of submission may provide a statement to that effect in
its application for registration. Once the partnership has obtained
its federal tax identification number, the partnership shall amend
its application for registration to provide the identification number
required under Section 10.02.

(d) Registered Office. The registered office address of the
limited liability partnership must include a street or building address
for purposes of providing the public with notice of the physical
location at which process may be served on the registered agent;
a post office box or lock box alone is not a sufficient address for
the registered office. The address of a commercial business which
provides "private mail box" services is not sufficient as a registered
office address, unless the commercial enterprise is the business of the
designated registered agent. If the registered office is in a city with
a population of less than 5,000, the secretary of state will accept an
address other than a street address for the registered office.

(e) Fee. The fee for filing a statement of foreign qualification
or a renewal of foreign qualification is $200 per partner in Texas, but
not less than $200 and not more than $750. In the case of a limited
liability limited partnership, calculation of the filing fee would be
determined by the number of general, not limited, partners in Texas
at the time of submission.

(f) Partners in Texas. For purposes of this section, a partner
is considered to be in Texas if:

(1) the partner is a resident of the state;

(2) the partner is domiciled or located in the state;

(3) the partner is licensed or otherwise legally authorized
to perform the services of the partnership in this state; or

(4) the partner, or a representative of the partnership
working under the direct supervision or control of the partner, will
be providing services or otherwise transacting the business of the
partnership within the state for a period of more than 30 days.

§80.7. Foreign Limited Liability Limited Partnerships.

A foreign limited partnership that is subject to registration under the
provisions of §9.02(a) of the Texas Revised Limited Partnership Act
and that has the status of a registered limited liability partnership un-
der the laws of a state other than Texas also must file a statement of
foreign qualification under §10.02 of the Texas Revised Partnership
Act before transacting business in Texas.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801341
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter B. Unincorporated Nonprofit Associ-
ations

1 TAC §80.29

The Office of the Secretary of State adopts an amendment to
§80.29, relating to the revocation of the filing of a document
when the fee for the document was paid by an instrument
or credit card that was dishonored when presented by the
secretary of state for payment. The amendment is adopted
without changes to the proposed text as published in the
November 7, 1997, issue of the Texas Register (22 TexReg
10851) and will not be republished.

The amendment to §80.29, eliminates the need to provide
the nonprofit association 30 days within which to pay the fee
bringing the procedures in line with similar revocation provisions
found in Article 7.01C(2) of the Texas Business Corporation Act
and Article 1396-7.01C(2) of the Texas Non-Profit Corporation
Act. In addition, the amended section clarifies where notice
of the revocation will be sent. The amendment is necessary
to make the rule consistent with procedures followed in the
revocation of documents filed by corporate entities.

No comments were received regarding the adoption of the
amended section.

The adoption of the amendment is proposed under the authority
of §12(g) of the Texas Uniform Unincorporated Nonprofit Asso-
ciation Act (Article 1396-70.01 et. seq.) which gives the sec-
retary of state the authority to adopt procedural rules on filing
documents under section 12 of the act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801342
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Chapter 83. Limited Partnership
1 TAC §§83.1–83.6

The Office of the Secretary of State adopts the repeal of §§83.1-
83.6, relating to limited partnership documents filed with the
secretary of state under the provisions of the Texas Uniform
Partnership Act (Article 6132a). The repeal of these sections is
adopted without changes to the proposed text as published in
the November 7, 1997, issue of the Texas Register (22 TexReg
10852). The text will not be republished.

The repeal of these rules is necessary to delete obsolete
provisions which have been inapplicable to limited partnership
filings since the repeal and expiration of the Texas Uniform
Partnership Act on September 1, 1992. The repeal of the rules
will make possible the adoption of new rules addressing policies
and procedures for limited partnership documents filed pursuant
to the Texas Revised Limited Partnership Act (Article 6132a-1).

No comments were received regarding the adoption of the
repeal of these sections.
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The adoption of the repeal is submitted under the authority
of §2001.004, Government Code, which requires all state
agencies, including the secretary of state, to adopt rules of
practice which state the nature and requirements of formal and
informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801343
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter A. General Provisions
1 TAC §§83.1–83.5

The Office of the Secretary of State adopts new Subchapter
A, §§83.1-83.5, relating to limited partnership documents filed
with the secretary of state under the provisions of the Texas
Revised Limited Partnership Act (Article 6132a-1.01 et. seq.).
The new subchapter and sections are adopted without changes
to the proposed text as published in the November 7, 1997,
issue of the Texas Register (22 TexReg 10852) and will not be
republished.

The new §§83.1-83.5, are necessary to set forth the standards
of review for limited partnership filings and to include information
regarding specific filing procedures applicable to limited partner-
ship documents filed with the secretary of state under the pro-
visions of the Texas Revised Limited Partnership Act. The new
subchapter and sections replace sections, §§83.1-83.5, which
relate to filings under the Texas Uniform Limited Partnership Act
(now repealed and expired) and that are being repealed under
separate submission.

New §83.1 allows for the filing of the limited partnership
agreement when it contains the information required of a
certificate of limited partnership under the Texas Revised
Limited Partnership Act; §83.2 clarifies the requirements for
a registered agent and registered office address; §83.3 sets
forth the standard of review of limited partnership documents;
§83.4 relates to the computation of the fee imposed for late
registration by a foreign limited partnership and provides for a
ten day grace period; and §83.5 describes the notice provided
to a limited partnership when the secretary of state revokes the
filing of a document when the fee for the document was paid by
an instrument that was dishonored when presented for payment

No comments were received regarding the adoption of the new
sections.

The adoption is proposed under the authority of §2001.004,
Government Code, which requires all state agencies, including
the secretary of state, to adopt rules of practice which state the
nature and requirements of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801344
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter B. Periodic Reports
1 TAC §§83.21–83.24

The Office of the Secretary of State adopts new Subchapter B,
§§83.21-83.24, relating to the filing of periodic reports for limited
partnerships under the provisions of the Texas Revised Limited
Partnership Act (Article 6132a-1). The new subchapter and
sections are adopted without changes to the proposed text as
published in the November 7, 1997, issue of the Texas Register
(22 TexReg 10853) and will not be republished.

Under the provisions of §13.05, Texas Revised Limited Partner-
ship Act, the secretary of state is authorized to require limited
partnerships in this state to file a report no more than once
every four years. The new subchapter and sections are nec-
essary to clarify and codify the established policies and proce-
dures relating to the filing of the periodic report, and to clarify
the consequences for the failure of the limited partnership to file
the report when required to do so by the secretary of state.

Section 83.21 specifies the content of the periodic report,
explains how changes to the report information are to be made,
and what changes can be effected by the filing of the periodic
report. Section 83.22 specifies the address to which notices
relating to the filing of the periodic report are sent and clarifies
that the failure of the limited partnership to receive notice does
not relieve the partnership from the need to file the report.
Section 83.23 provides that the secretary of state will not file
an amendment submitted by a limited partnership which has
forfeited its right to transact business for its failure to file the
periodic report. Section 83.24 allows a limited partnership to file
a periodic report when not required to do so by the secretary of
state, but clarifies that the voluntary filing does not relieve the
partnership from the requirement to file the report when directed
to do so by the secretary of state.

No comments were received regarding the adoption of the new
sections.

The adoption of the new subchapter and sections is proposed
under the authority of §2001.004, Government Code, which
requires all state agencies, including the secretary of state, to
adopt rules of practice which state the nature and requirements
of formal and informal procedures.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.
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TRD-9801345
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Chapter 93. Trademarks
The Office of the Secretary of State adopts amendments to
Chapter 93, §§93.1-93.2, 93.41-93.43, 93.51-93.55, 93.61-
93.62, 93.66-93.67, 93.91, 93.93, 93.101, 93.112-93.113,
93.117, 93.131-93.133, 93.153, 93.163, and 93.181-93.183,
relating to trademark registration and renewal filing re-
quirements and examination procedures and policies of the
secretary of state. The amendments to the sections are
adopted without changes to the proposed text as published
in the November 7, 1997, issue of the Texas Register (22
TexReg 10854) and will not be republished.

The amended sections are adopted for the purpose of imple-
menting the provisions of House Bill 2569 which was enacted
by the 75th Legislature and became effective on September 1,
1997, and for the purposes of redesignating the chapter and re-
organizing the chapter into subchapters, clarifying information
regarding certain procedures, and for replacing certain termi-
nology used to identify the organizational section responsible
for the processing, examination, and registration of trademarks.

Chapter 93 is amended to delete references to an organization
section identified as the trademark section or trademark office
and to replace the terminology with terms that more accurately
describe the organizational structure within the context of
the rules. Additionally, the undesignated head relating to
Assignments of Marks is amended to include reference to the
recordation of other instruments as provided by the passage
of House Bill 2569. The secretary of state also amends the
Chapter by organizing the undesignated heads as subchapters
A through N, in conformity with the structure of other chapters
within the Code.

Section 93.1 is amended to delete references to the phrase
trademark office as there is no section of the secretary of state
specifically identified as such. Section 93.2 is amended to
delete references to the trademark office and to clarify the basis
of the written record.

Section 93.41 is amended to clarify that an attorney may
be used to represent an applicant in matters relating to an
application for renewal of a trademark and assignment of a
trademark registration, as well as an application to register a
trademark. Section 93.42 and §93.43 are amended to delete
references to the trademark office.

Section 93.51 and §93.53 are amended to conform the rule
with the changes implemented by House Bill 2569; specifically,
clarifying that the fee associated with the submission of an
application is a processing fee and not a filing fee. Section
93.52 is amended to delete references to the trademark office.

Section 93.54 is amended to address changes in procedure
and factors considered by the trademark examiners when es-
tablishing priority of examination of conflicting pending applica-
tions which have the same date of receipt. The amendment to
this section is made necessary by the passage of House Bill

2569 which eliminated the verification requirement for applica-
tions and which effectively removed a means by which the date
of execution of the document could be determined.

Section 93.55 is amended to clarify that an application will re-
ceive a filing date once the mark is determined to meet the
standards of registration under §16.08 of the Texas Business &
Commerce Code. Section 93.55 also is amended to conform
the rule to changes implemented by House Bill 2569; specifi-
cally, clarifying that the fee associated with the submission of
an application is a fee for processing the application and not a
fee for the filing or registration of the application.

Section 93.61 and §93.62 are amended to reflect changes
implemented by House Bill 2569 which amended the provisions
regarding the information required in an application to register
a trademark and deleted the requirement that an application be
verified by the applicant.

Section 93.66 and §93.67 are amended to delete references to
the trademark office and to make other conforming changes.

Section 93.91 is amended to clarify that a printer’s proof or
reproduction of a drawing of the mark or logo is insufficient as
an example of the actual use of the mark on the goods or in
the advertising of the services.

Section 93.93 is amended to incorporate information regarding
acceptable specimens or examples of use in connection with
computer programs or computer services.

Section 93.101 is amended to incorporate changes in classi-
fication made to the International Classification of Goods and
Services utilized by the United States Patent and Trademark Of-
fice and to incorporate information regarding the classification
of certain computer services.

Section 93.112 and §93.113 are amended to delete references
to the trademark office and replace the use of the term with
more appropriate terminology.

Section 93.117 is amended to clarify the time during which
an application may be expressly abandoned and to delete
references to the trademark office.

Section 93.131 and §93.132 are amended to implement House
Bill 2569 which deleted the requirement that an application
for registration be verified by the applicant and to delete
references to the trademark office. Section 93.133 is amended
for purposes of clarifying the manner in which information in an
application is to be amended.

Section 93.153 is amended to delete references to the trade-
mark office.

Section 93.163 is amended to clarify the information to be
provided by a registrant upon renewal when the mark is not
in use at the time of renewal and to implement the changes
enacted by the passage of House Bill 2569; specifically, the
elimination of the verification requirement for an application to
renew a trademark registration.

Section 93.181, which relates to the voluntary cancellation of a
trademark registration by the registrant, is amended to delete
the requirement that the registrant provide an affidavit regarding
the loss of the original certificate if the original cannot be
returned as required by the rule. Section 93.182 is amended to
delete reference to a statutory provision that was repealed by
the passage of House Bill 2569 and to include a reference to an
administrative cancellation upon receipt of evidence of a judicial
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cancellation. Section 93.183 is amended to delete provisions
that are redundant of the statute and to clarify that the secretary
of state is not a necessary party to a judicial cancellation of a
registration.

No comments were received regarding adoption of the
amended sections.

Subchapter A. General Information and Corre-
spondence
1 TAC §93.1, §93.2

The adoption of the amendments is proposed under the au-
thority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and as-
signments, and other filings under Subchapter B of Chapter 16,
Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802283
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter B. Representation
1 TAC §§93.41, 93.42, 93.43

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802284
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter C. Application for Registration
1 TAC §§93.51, 93.52, 93.53, 93.54, 93.55

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code

which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802285
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter D. The Written Application
1 TAC §§93.61, 93.62, 93.66, 93.67

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802286
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter F. Specimens
1 TAC §93.91, §93.93

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802287
Clark Kent Ervin
Assistant Secretary of State
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Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter G. Classification
1 TAC §93.101

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802288
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
1 TAC §§93.112, 93.113, 93.117

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802289
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter I. Amendments
1 TAC §§93.131, 93.132, 93.133

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and

assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802290
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter K. Certificate
1 TAC §93.153

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802291
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter L. Term and Renewal
1 TAC §93.163

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802292
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
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Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter N. Cancellation of Registration
1 TAC §§93.181, 93.182, 93.183

The adoption of the amendments are proposed under the
authority of section 16.21, Texas Business & Commerce Code
which grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802293
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
The Written Application
1 TAC §93.63

The Office of the Secretary of State adopts the repeal of
§§93.63; 93.114; 93.152 and 93.154 relating to examination,
filing, and recordation requirements and procedures for trade-
mark documents submitted to the secretary of state. The repeal
of these sections is adopted without changes to the proposed
text as published in the November 7, 1997, issue of the Texas
Register (22 TexReg 10858, 10862, and 10864). The text will
not be republished.

The repeal of §§93.63, 93.114, and 93.154 is necessary in
order to delete provisions that are no longer necessary or are
made inapplicable or redundant by the passage of House Bill
2569 by the 75th Legislature, effective September 1, 1997.
Section 93.63 outlines the information and material required
to complete a trademark application. Section 93.114 relates
to the reexamination procedure. Section 93.154 relates to the
recording of a change of name of the registrant. The repeal of
§93.152 is necessary to allow for the adoption of new §93.152
which relates to the correction of specific information contained
in the trademark records maintained by the secretary of state,
as well as the correction of errors contained in a certificate
issued by the secretary of state in connection with a trademark
registration, renewal, assignment, or transfer of ownership or
change of name.

No comments were received regarding the adoption of the
repeal of these sections.

The repeal is submitted under the authority of section 16.21,
Texas Business & Commerce Code which grants the secretary
of state the authority to adopt rules relating to the filing
of trademark applications, renewals and assignments, and

other filings under Subchapter B of Chapter 16, Business &
Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802294
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Examination of an Application and Action by Ap-
plicants
1 TAC §93.114

The repeal is submitted under the authority of section 16.21,
Texas Business & Commerce Code which grants the secretary
of state the authority to adopt rules relating to the filing
of trademark applications, renewals and assignments, and
other filings under Subchapter B of Chapter 16, Business &
Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802295
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Certificate
1 TAC §93.152, §93.154

The repeal is submitted under the authority of section 16.21,
Texas Business & Commerce Code which grants the secretary
of state the authority to adopt rules relating to the filing
of trademark applications, renewals and assignments, and
other filings under Subchapter B of Chapter 16, Business &
Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802296
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
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Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter D. The Written Application
1 TAC §93.63

The Office of the Secretary of State adopts new sections to
Chapter 93, §§93.63, 93.103, 93.114, 93.118, 93.152, 93.154,
93.172, and 93.184, relating to trademark registration and
renewal filing requirements and examination procedures and
policies of the secretary of state. The new sections are adopted
without changes to the proposed text as published in the
November 7, 1997, issue of the Texas Register (22 TexReg
10854) and will not be republished.

The new sections are adopted for the purpose of implementing
the provisions of House Bill 2569, Chapter 248, Acts, 75th
Legislature, Regular Session (1997), effective September 1,
1997, and for the purposes of addressing certain issues
and clarifying information regarding certain procedures not
previously addressed by rule.

New §§93.63, 93.114, 93.152, and 93.154, replace sections
that are being repealed and address issues raised by the
passage of House Bill 2569 and clarify existing policy relating
to the examination, registration and recordation of trademark
documents by the secretary not previously addressed by rule.
New §§93.103, 93.118, 93.172, and 19.184, are proposed
new to implement the provisions of House Bill 2569 and to
clarify existing policy relating to the examination of trademark
applications by the secretary not previously addressed by rule.

Section 93.63 provides general criteria for drafting an accept-
able description of goods or services in connection with which
a mark is sought for registration. Common errors of the type
described by the section give rise to technical objections to reg-
istration being raised by the trademark examiner. The new sec-
tion may reduce the incidence of rejection of a trademark appli-
cation on the basis of an unacceptable description of goods or
services.

New §93.103 is proposed to provide information in relation
to the appropriate classification of computer services. The
increase in applications for trademarks for computer related
goods and services makes it necessary to provide guidelines
for the classification of such goods or services, and to require
greater specificity in the descriptions for such goods or services
for purposes of examination in determining likelihood of confu-
sion with existing registrations.

Section 93.114 clarifies the circumstances under which factual
information from third parties regarding the registrability of a
mark undergoing examination by the secretary of state will be
made part of the record by the secretary of state. The section
also clarifies that third party objections to registration that are
merely adversarial in nature are inappropriate and are to be
resolved judicially in a suit between the parties.

Section 93.118 clarifies that a final action or final decision of
the secretary of state that may be judicially reviewed pursuant
to §16.24, Business & Commerce Code is limited to a suit by
an applicant or registrant seeking judicial review of the refusal
of the secretary of state to register or renew the registration

of a trademark, and does not include the judicial review of a
registration issued by the secretary of state.

Section 93.152 relates to the correction of specific information
contained in the trademark records maintained by the secretary
of state. Section 93.152 is necessary in order to establish
a procedure whereby the secretary of state can correct the
information in a identification of goods or services to delete from
the identification the registered word mark of another party or to
correct drafting errors in the identification of the registrant, and
in any certificate issued by the secretary of state in connection
with a trademark registration, renewal, assignment, or transfer
of name.

New §93.154 and §93.172 implement the provisions of House
Bill 2569; specifically the provisions providing for the recordation
of instruments relating to the transfer of ownership or change
of name of the registrant, other than an assignment . Section
93.154 sets forth the requirements for requesting a new certifi-
cate of registration in the new name of the registrant or in the
name of the transferee. Section 93.172 establishes the filing
requirements and procedures for recordation of an instrument
relating to the transfer of ownership of a mark, other than an
assignment.

New §93.184 describes the revocation of filing procedures
followed by the secretary of state when the fee for the trademark
document was paid with an instrument or credit card that
was dishonored when presented by the secretary of state for
payment. The procedures and notice of revocation provided
conform with the revocation of the filing by the secretary of state
of corporate documents under similar circumstances.

No comments were received regarding the adoption of the new
sections.

The adoption of the new sections is proposed under the
authority of §16.21, Texas Business & Commerce Code which
grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802297
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter G. Classification
1 TAC §93.103

The adoption of the new sections is proposed under the
authority of §16.21, Texas Business & Commerce Code which
grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
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assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802298
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter H. Examination of an Application
and Action by Applicants
1 TAC §93.114, §93.118

The adoption of the new sections is proposed under the
authority of §16.21, Texas Business & Commerce Code which
grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802299
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter K. Certificate
1 TAC §93.152, §93.154

The adoption of the new sections is proposed under the
authority of §16.21, Texas Business & Commerce Code which
grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802302
Clark Kent Ervin
Assistant Secretary of State

Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter M. Assignment of Marks and Recor-
dation of Other Instruments
1 TAC §93.172

The adoption of the new sections is proposed under the
authority of §16.21, Texas Business & Commerce Code which
grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802300
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦
Subchapter N. Cancellation of Registration
1 TAC §93.184

The adoption of the new sections is proposed under the
authority of §16.21, Texas Business & Commerce Code which
grants the secretary of state the authority to adopt rules
relating to the filing of trademark applications, renewals and
assignments, and other filings under Subchapter B of Chapter
16, Business & Commerce Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802301
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Effective date: February 18, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–5586

♦ ♦ ♦

Part XII. Advisory Commission on State
Emergency Communications

Chapter 253. Practice and Procedure
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1 TAC §§253.1–253.31

The Advisory Commission on State Emergency Communica-
tions (ACSEC) adopts new Chapter 253 concerning general
rules of practice and procedures, without changes to the pro-
posed text as published in the October 3, 1997, issue of the
Texas Register(22 TexReg 9786).

The new sections are being adopted for collection procedures
and contested cases before ACSEC relating to the untimely
delivery of 9-1-1 emergency service fees and 9-1-1 equalization
and poison surcharges and concerning the form of a petition
for rulemaking and the procedure for the petition’s submission,
consideration and disposition.

No comments were received regarding the adoption of the new
section. Commission staff did have discussions with the staff
from the State Office of Administrative Hearings on Senate Bill
331 from the 75th Texas Legislature. The Commission does
not make any changes to the proposed rules base on these
discussions. The Commission, nevertheless, recognizes that
the State Office of Administrative Hearings’ new procedural
rules as to hearings, pursuant to Senate Bill 331, should apply
to all contested cases filed on or after January 1, 1998.

The new sections are being adopted under Government code §
2001.004, which requires a state agency to adopt rules of prac-
tice stating the nature and requirement of all available formal
and informal procedures, and Government code, §2001.021,
which requires a state agency to prescribe the form for a pe-
tition by a person requesting the state agency to adopt a rule
and the procedure for the petition’s submission, consideration
and disposition.

Texas Health and Safety Code, Chapter 771 is affected by the
adopted new rule.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801677
James D. Goerke
Executive Director
Advisory Commission on State Emergency Communications
Effective date: February 26, 1998
Proposal publication date: October 3, 1997
For further information, please call: (512) 305–6911

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOP-
MENT

Part I. Texas Department of Housing and
Community Affairs

Chapter 49. Low-Income Tax Credit Rule-1996
10 TAC §§49.1–49.15

The Texas Department of Housing and Community Affairs (the
Department) adopts the repeals of §§49.1-49.15, concerning
the Low Income Tax Credit Rules without changes. The
Sections are repealed in order to enact new sections conforming

to the requirements of new regulations enacted under the
Internal Revenue Code of 1986, §42 as amended, which
provides for credits against federal income taxes for owners of
qualified low income rental housing.

Daisy Stiner, Deputy Executive Director, has determined that
for each year of the first five years the repeals are in effect the
public benefit anticipated as a result of enforcing the repeals
will be to permit the adoption of new rules for the allocation
of low income housing tax credit authority within the State of
Texas, thereby enhancing the State’s ability to provide decent,
safe and sanitary housing for Texans through the tax credit
program administered by the Department. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the repeals as
proposed.

No comments have been received regarding adoption of the
repeals

The repeals are adopted pursuant to the authority of the Texas
Government Code, Chapter 2306; Acts of the 73rd Legislature,
Regular Senate Bill 45, Chapter 141, effective May 16, 1993;
and Acts of the 73rd Legislature, Senate Bill 1356, Chapter 725,
effective September 1, 1993; and the Internal Revenue Code
of 1986, §42 as amended, which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs and Executive Order AWR-91-
4 (June 17, 1991), which provides this Department with the
authority to make housing credit allocations in the State of
Texas.

The Texas Government Code, Chapter 2306, is affected by this
adopted repeal.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801836
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Effective date: March 1, 1998
Proposal publication date: November 24, 1997
For further information, please call: (512) 475–3726

♦ ♦ ♦
10 TAC §§49.1–49.16

The Texas Department of Housing and Community Affairs
(the Department) adopts the new §§49.1-49.16, concerning
the Qualification Allocation Plan and Rules (the Rules), with
changes to the proposed text as published in the December 5,
1997 issue of the Texas Register (22 TexReg 11880) to provide
procedures for the allocation, by the Department, of low income
housing tax credits available under federal income tax laws to
owners of qualified low income rental housing projects.

This adoption is contingent upon the Governor’s approval by
February 28, 1998 pursuant to §2306.671(c) of the Texas
Government Code, Title 10.

The new sections are being adopted to provide procedures for
the allocation, by the Department, of low income housing tax
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credits available under federal income tax laws to owners of
qualified low income rental housing projects.

SUMMARY OF COMMENTS RECEIVED UPON PUBLICATION
OF THE PROPOSED RULES IN THE TEXAS REGISTER ON
DECEMBER 5, 1997, AND COMMENTS MADE AT PUBLIC
HEARINGS HELD BY THE DEPARTMENT.

On December 5, 1997, the proposed Rules was published in
the Texas Register thereby commencing the required 30-day
comment period. Said comment period ended on January 5,
1998.

The Department received 93 requests for copies of the pro-
posed Rules from the public.

During the public comment period the Department held two
public hearings. The Department received both oral and written
comments.

The scope of public comments concerning the Rules pertain to
the following issues:

Definitions {Sec. 49.2}

It was suggested that the TxRD definition be changed.

Department’s Response - The Department concurs and pro-
poses that the definition be modified as follows:

"TxRD - The Rural Development (RD) services of the United
States Department of Agriculture (USDA) serving the State of
Texas (formerly known as TxFmHA) or its successor."

Board’s Recommendation - Department’s response accepted.

Rural Set-Aside {Sec. 49.5(a)}

It was suggested that the 25% TxRD apportionment of the Rural
Set-aside be increased to 50%.

Department’s Response - The Department believes that the
25% apportionment adequately meets the concerns of TxRD. It
is noted that TxRD projects can also receive credits outside of
the 25% TxRD reserve.

Board’s Recommendation - Department’s response accepted.

Rural Development Projects

One comment was made requesting the compliance and mon-
itoring fee be reduced to $100 for TxRD projects while another
requested that the inspections be waived for TxRD projects.

Department’s Response - The Department’s compliance and
monitoring staff has numerous duties associated with TxRD
projects. The compliance and monitoring fee reflects the costs
associated with these compliance and monitoring duties.

Inspections by the Department are necessary to gain an
understanding of the transactions being proposed, to monitor
progress, and to complete the Department’s due diligence
prior to the issuance of Forms 8609. These inspections are
necessary as part of an ongoing monitoring process.

Board’s Recommendation - Department’s response accepted.

Prison Community List {Reference Manual}

It was suggested that Jefferson County be added to the Prison
Community List.

Department’s Response - We recognize the need for affordable
housing in Jefferson County. The current list is specifically
comprised of rural areas that were recently awarded a state

prison. The Department is not able to add Jefferson County to
the list because it does not qualify under the program’s Prison
Community definition as set forth in the QAP. The Department’s
program is constantly undergoing change and will take the
comment received into future consideration.

Board’s Recommendation - Department’s response accepted.

Proposed Additions to Comply with Rider 11(c) to Article VII of
the General Appropriation Act Requirements {Sec. 49.6 and
Sec. 49.8}

The General Appropriation Act, Article VII, Rider 11(c) requires
that a general contractor hired by an applicant or an applicant, if
the applicant serves as general contractor, must demonstrate a
history of constructing similar types of housing without the use
of federal tax credits. A member of the Legislature contacted
the Department indicating that the language currently proposed
in the draft version of the QAP might be read to imply that this
requirement pertains to only those projects claiming experience
points.

Department’s Response - To clarify the intent of this law, the
Department is proposing the following:

1. Sec. 49.6(b) Threshold Criteria

"(14) EXHIBIT 114: must be the original copy of the completed
and executed General Contractor Certification Form (EXHIBIT
114) provided as part of the Application Submission Procedures
Manual;

2. Sec. 49.6(c)(4)(A) EXHIBIT 210 The criteria and condi-
tions which are specifically related to general contractors as
outlined in Section 49.8 of this title (relating to Housing Credit
Allocations) must be met in order to receive a final allocation of
credits. Therefore, while points may be awarded for experience
under this Section 49.6(c)(4)(A) during the application process,
if upon review of documents required under Section 49.8 of this
title (relating to Housing Credit Allocations), the general contrac-
tor is shown not to have the required experience, the conditions
of the commitment notice or carryover agreement will not have
been met and the final allocation of credits may be denied; and

3. Sec. 49.8. Housing Credit Allocations

(c) The General Contractor hired by the Project Owner must
meet specific criteria as defined by the Seventy-fifth Legislature.
A general contractor hired by an applicant or an applicant, if
the applicant serves as general contractor must demonstrate
a history of constructing similar types of housing without the
use of federal tax credits. Evidence must be submitted to
the Department which sufficiently documents that the general
contractor has constructed some housing without the use
of low income housing credits. This documentation will be
required as a condition of the commitment notice or carryover
agreement, and must be complied with prior to commencement
of construction and at cost certification and final allocation of
credits."

Board’s Recommendation - Department’s response accepted.

Tenant Populations with Special Housing Needs {Sec.
49.6(c)(6)(A)}

It was suggested in one public comment that the Department
develop a QAP which promotes the development of affordable
housing for seniors. The commentator stated that last year
only 8% of the units awarded in the State of Texas under the
LIHTC program were targeted for seniors and that there are
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factors in both the scoring and underwriting criteria that are
not conducive to the selection of projects for seniors in this
competitive process.

Some members of the development community have expressed
a concern that the requirements of the elderly provision cur-
rently in the draft QAP might violate the Fair Housing Act.

Department’s Response - The Department appreciates the
public comments received on this issue and has given them
consideration. While the comments regarding the scoring and
underwriting criteria will be considered further, the Department
believes the QAP does promote the development of affordable
housing for seniors. It is noted that last year 17% of the
units awarded under the LIHTC program were targeted for
seniors. The QAP seeks to promote multiple housing objectives
for a diverse tenant group, including both elderly and non-
elderly populations. The Department and the Board, through
their discretionary authority, strive to ensure that the allocation
reflects this diversity by taking factors other than points into
consideration.

After discussing the issue with outside counsel and the Depart-
ment’s general counsel, it has been determined that the current
language, while more restrictive than federal law with respect
to units constructed for, and occupied by at least one person
who is 60 years of age or older, it is not a violation of the act.
To clarify that developers still may adhere to the "62 years of
age and older" alternative exemption of the Fair Housing Act
and with respect to the provisions of the Fair Housing Act as to
projects intended for, and solely occupied by persons 62 years
of age or older, the amended language shown below is being
proposed:

Sec. 49.6(c) Selection Criteria

"(A) This criterion applies to elderly Projects which must provide
significant facilities and services specifically designed to meet
the physical and social needs of the residents. Significant
services may include congregate dining facilities, social and
recreation programs, continuing education, welfare information
and counseling, referral services, transportation and recreation.
Other attributes of such Projects include providing hand rails
along steps and interior hallways, grab bars in bathrooms,
routes that allow for barrier-free lever type doorknobs and single
lever faucets, as well as elevators for Projects of over two
stories. Elderly Projects must not contain any Units with three
or more bedrooms. Such a Project must conform to the Federal
Fair Housing Act in all respects and must be a Project:

(i) intended for, and solely occupied by Persons 62 years of age
or older; or

(ii) in which all Units (excluding those occupied by an employee
or owner) are constructed for, and occupied by at least one
Person who is 60 years of age or older; and

(iii) which adheres to policies and procedures which demon-
strate a firm commitment by the owner and manager to provide
housing for Persons 60 years of age or older. (10 points)"

Board’s Recommendation - Department’s response accepted.

Tenant Populations with Special Housing Needs {Sec.
49.6(c)(6)(B)}

It was requested that changes to the QAP be made to increase
affordable, accessible housing for Texans with disabilities. The
changes also included suggestions to increase the financial

stability of tax credit projects serving tenants with disabilities
and to ensure compliance with the Fair Housing Accessibility
Guidelines.

Department’s Response - The Department appreciates the pub-
lic comments received on this issue and has created a task force
comprised of members of the Department and the develop-
ment community to address these concerns. The Department
will work with the entities who are providing accessible units
in meeting the requirements as set forth in the QAP. The task
force will work on disseminating information regarding qualified
tenants with special needs to the development community and
to address other issues prior to program year 1999. It should
be noted that electing to claim points for setting aside units for
persons with physical or mental disabilities does not preclude
compliance with the Fair Housing Accessibility Guidelines or
any other applicable federal, state or local laws governing ac-
cessibility for such groups. It is recommended that this section
remain unchanged at this time.

Board’s Recommendation - Department’s response accepted.

The new sections are adopted under the Texas Government
Code, Chapter 2306 and Texas Civil Statutes. Article 4413(501)
as amended by the 73rd Legislature, Chapter 725 and 141, and
Chapter 2001 and 2002, Texas Government Code, V.T.C.A.

The Internal Revenue Code of 1986, Section 42 as amended,
provides for credits against federal income taxes for owners of
qualified low income rental housing projects. That section pro-
vides for the allocation of available tax credit amount by state
housing credit agencies. Pursuant to Executive Order AWR-91-
4 (June 17, 1991), the Texas Department of Housing and Com-
munity Affairs was authorized to make housing credit allocation
for the State of Texas. As required by the Internal Revenue
Code, Section 42 (m)(1), the Department developed a Qual-
ified Allocation Plan which sets forth §49.3 through §49.8 of
this plan (relating to State Housing Credit Ceiling, Applications;
Environmental Assessments; Market Study; Commitments; Ex-
tensions; Carryover Allocations; Agreements and Elections; Ex-
tended Commitments, Set-Asides, Commitments and Prefer-
ences, Threshold Criteria; Evaluation Factors; Selection Crite-
ria; Final Ranking; Credit Amount; Tax Exempt Bond Financed
Projects; Compliance Monitoring, Housing Credit Allocations).

§49.1. Scope.
The Rules in this chapter apply to the allocation by the Texas De-
partment of Housing and Community Affairs (the Department) of
certain low income housing tax credits authorized by applicable fed-
eral income tax laws. The Internal Revenue Code of 1986, §42,
as amended, provides for credits against federal income taxes for
owners of qualified low income rental housing Projects. That sec-
tion provides for the allocation of the available tax credit amount by
state housing credit agencies. Pursuant to Executive Order AWR-91-
4 (June 17, 1991), the Department was authorized to make housing
credit allocations for the State of Texas. As required by the Inter-
nal Revenue Code, §42(m)(1), the Department developed a Qualified
Allocation Plan (QAP) which is set forth in §49.3 through §49.8
of this title (relating to State Housing Credit Ceiling, Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments, Set-Asides, Commitments and Preferences, Thresh-
old Criteria; Evaluation Factors; Selection Criteria; Final Ranking;
Credit Amount; Tax Exempt Bond Financed Projects; Compliance
Monitoring, Housing Credit Allocations). Sections in this chapter es-
tablish procedures for applying for and obtaining an allocation of the
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low income housing tax credit, along with insuring that the proper
Threshold Criteria, Selection Criteria, priorities and preferences are
followed in making such allocations. It shall be the goal of this De-
partment and the Board, through these provisions, to encourage di-
versity through broad geographic allocation of tax credits within the
state and to promote maximum utilization of the available tax credit
amount. The criteria utilized to realize this goal shall include, but
are not limited to, evaluation of geographic location within the state
of developments applying for tax credits, concentration of tax credit
developments and other affordable housing developments within spe-
cific markets and submarkets, site conditions of the developments,
and a development’s impact on and conformance with the goals and
objectives as stated in the QAP and the Rules. The foregoing shall
be implemented to be consistent with ensuring that the tax credits
are allocated to owners of Projects that will serve the Department’s
public policy objectives and federal requirements to provide housing
to persons and families of very low and low income. It is the policy
of the Department to encourage the use of Historically Underutilized
Businesses (HUBs) in all of the Department’s programs. In response
to this policy, the Department has established a minimum goal of 30%
participation of HUBs in the low income housing tax credit program.
Project Owners are encouraged to achieve these minimum goals.

§49.2. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

Ad Hoc Tax Credit Committee-That Committee comprised of mem-
bers of the Board of the Department charged with the direct oversight
of the Low Income Housing Tax Credit Program, also referred to as
the "Committee."

Affiliate-An individual, corporation, partnership, joint venture, lim-
ited liability company, trust, estate, association, cooperative or other
organization or entity of any nature whatsoever that directly, or indi-
rectly through one or more intermediaries, controls, is controlled by,
or is under common control with any other Person, and specifically
shall include parents or subsidiaries.

Agreement and Election Statement-A document in which the Project
Owner elects, irrevocably, to fix the applicable credit percentage with
respect to a building or buildings, as that in effect for the month in
which the Department and the Project Owner enter into a binding
agreement as to the housing credit dollar amount to be allocated to
such building or buildings, which Agreement and Election Statement
shall be executed by the Project Owner no later than five days af-
ter the end of the month of execution of the agreement as to housing
credit dollar amount.

Applicable Fraction-The fraction used to determine the Qualified
Basis of the qualified low income building, which is the smaller of
the Unit fraction or the floor space fraction, as defined more fully in
the Code, §42(c)(1).

Applicable Percentage-The percentage used to determine the amount
of the low income housing tax credit, as defined more fully in the
Code, §42(b).

Applicant-Any Person and any Affiliate of such Person, corporation,
a partnership, joint venture, association, or other that submits an
Application to the Department requesting a tax credit allocation
pursuant to the Rules and the QAP. The Applicant is also the Project
Owner unless the Applicant transfers or assigns its interest in the
Project (which assignment can only occur with the consent of the
Department). Each Project Owner, and each of the Project Owner’s

successors in interest, shall be obligated to carry out the commitments
made to the Department by the Applicant.

Application-An Application in the form prescribed by the Depart-
ment, including any required exhibits or other supporting materials,
filed with the Department by a Project Owner requesting a low in-
come housing tax credit allocation.

Application Acceptance Period-That period of time as published in
the Texas Register during which Applications for tax credits may be
submitted to the Department.

Application Round-The period beginning with the start of the
Application Acceptance Period and lasting until such time as all
available credits (as stipulated by the Department) are allocated,
provided that the Application Round not extend beyond the last day
of the calendar year. Applications for Projects which receive at least
50% of their financing from the proceeds of tax exempt bonds may
be submitted at any time during the year.

Application Submission Procedures Manual-That certain manual
produced by the Department which sets forth procedures, forms, and
guidelines for the filing of Applications for low income housing tax
credits, which manual may be amended from time to time by the
Department.

Appraiser-A real estate professional certified or licensed by the
Texas Appraiser Licensing and Certification Board who has satisfied
continuing education requirements. The appraiser must have, at a
minimum, 5 years appraisal experience, preferably in the geographic
area of the property to be appraised. It is desirable, but not required,
that the appraiser have a professional designation or be an active
member of a professional accredited appraisal institution.

Beneficial Owner-A "Beneficial Owner" means:

(A) Any Person who, directly or indirectly, through any
contract, arrangement, understanding, relationship or otherwise has
or shares;

(i) voting power which includes the power to vote, or
to direct the voting as any other Person or the securities thereof, and/
or

(ii) investment power which includes the power to
dispose, or direct the disposition of, any Person or the securities
thereof.

(B) Any Person who, directly or indirectly, creates or
uses a trust, proxy, power of attorney, pooling arrangement or any
other contract, arrangement or device with the purpose or effect of
divesting such Person of Beneficial Ownership (as defined herein) of
a security or preventing the vesting of such Beneficial Ownership as
part of a plan or scheme to evade inclusion within the definitional
terms contained herein; and

(C) Any Person who has the right to acquire Beneficial
Ownership during the Compliance Period, including but not limited
to any right to acquire any such Beneficial Ownership;

(i) through the exercise of any option warrant or right,

(ii) through the conversion of a security,

(iii) pursuant to the power to revoke a trust, discre-
tionary account or similar arrangement, or

(iv) pursuant to the automatic termination of a trust,
discretionary account, or similar arrangement.

(D) Provided, however, that any Person who acquires
a security or power specified in clauses (i), (ii) or (iii) of this
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subparagraph, with the purpose or effect or changing or influencing
the control of any other Person, or in connection with or as
a participant in any transaction having such purpose or effect,
immediately upon such acquisition is deemed to be the Beneficial
Owner of the securities which may be acquired through the exercise or
conversion of such security or power. Any securities not outstanding
which are subject to options, warrants, rights or conversion privileges
as deemed to be outstanding for the purpose of computing the
percentage of outstanding securities of the class owned by such
Person but are not deemed to be outstanding for the purpose of
computing the percentage of the class by any other Person.

Board-The governing Board of Directors of the Department and may
also denote as used in this chapter, the Committee.

Carryover Allocation-An allocation of current year tax credit au-
thority by the Department pursuant to the provisions of the Code,
§42(h)(1)(E) and Treasury Regulations, §1.42-6.

Carryover Allocation Document-A document issued by the Depart-
ment to a Project Owner pursuant to §49.4(k) of this title (relating
to Applications; Environmental Assessments; Market Study; Reser-
vations; Notification; Commitments; Extensions; Carryover Alloca-
tions; Agreements and Elections; Extended Commitments).

Carryover Allocation Procedures Manual-That certain manual pro-
duced by the Department which sets forth procedures, forms, and
guidelines for the filing of request for Carryover Allocations for low
income housing tax credits, which said manual may be amended from
time to time by the Department.

Code-The Internal Revenue Code of 1986, as amended from time to
time, together with any applicable regulations, rules, rulings, revenue
procedures, information statements or other official pronouncements
issued thereunder by the United States Department of the Treasury
or the Internal Revenue Service relating to the Low Income Housing
Tax Credit Program authorized by the Code, §42, and as may be
amended from time to time.

Commitment Notice-A notice issued by the Department to a Project
Owner pursuant to §49.4(h) of this title (relating to Applications; En-
vironmental Assessments; Market Study; Commitments; Extensions;
Carryover Allocations; Agreements and Elections; Extended Com-
mitments) and also referred to as the "commitment".

Compliance Period-With respect to a building, the period of 15
taxable years, beginning with the first taxable year of the Credit
Period pursuant to the Code, §42(i)(1).

Contractor-One who contracts for the construction, or rehabilitation
of an entire building or Project, rather than a portion of the work.
The Contractor hires subcontractors, such as plumbing contractors,
electrical contractors, etc., coordinates all work, and is responsible for
payment to the said subcontractors. This party may also be referred
to as the "general contractor".

Control-(including the terms "controlling," "controlled by, and/or
"under common control with") the possession, directly or indirectly,
of the power to direct or cause the direction of the management
and policies of any Person, whether through the ownership of voting
securities, by contract or otherwise.

Cost Certification Procedures Manual-That certain manual produced
by the Department which sets forth procedures, forms, and guidelines
for the filing of requests for IRS Forms 8609 for Projects placed in
service under the Low Income Housing Tax Credit Program, which
said manual may be amended from time to time by the Department.

Credit Period-With respect to a building within a Project, the period
of ten taxable years beginning with the taxable year the building
is placed in service or, at the election of the Project Owner, the
succeeding taxable year, as more fully defined in the Code, §42(f)(1).

Declaration of Land Use Restrictive Covenants (LURA)-An agree-
ment between the Department, the Project Owner and all successors
in interest in the Project Owner which encumbers the Project with
respect to provisions stipulated in the Code, §42, §§49.1-49.15 of
this title (relating to Low Income Housing Tax Credit Qualified Al-
location Plan and Rules), and the Texas Government Code, Chapter
2306 as may be amended from time to time. The LURA includes an
Extended Low Income Housing Commitment Agreement.

Department-The Texas Department of Housing and Community
Affairs, a public and official governmental Department of the State of
Texas created and organized under the Texas Department of Housing
and Community Affairs Act, Texas Government Code, Chapter 2306
and Texas Civil Statutes, Article 4413(501) as amended by the 73rd
Legislature, Chapter 725 and 141.

Development Team-All Persons or Affiliates thereof which play(s)
a material role in the development, construction, rehabilitation,
management and/or continuing operation of the subject Property,
which may include any consultant(s) hired by the Applicant for the
purpose of the filing of an Application for low income housing tax
credits with the Department.

Difficult Development Area-Any area which is so designated by the
Secretary of the United States Department of Housing and Urban
Development (HUD) as an area which has high construction, land,
and utility costs relative to area median family income.

Eligible Basis-With respect to a building within a Project, the
building’s Eligible Basis as defined in the Code, §42(d).

Equity Gap-The difference between the total sources of financing for
the Project and the total Project costs that is to be filled with the
proceeds of the credit.

Extended Low Income Housing Commitment Agreement-An agree-
ment between the Department, the project owner and all successors
in interest to the project owner concerning the extended low income
housing use of buildings within the project throughout the extended
use period as provided in the Code, §42(h)(6).

Financial Statement-Document(s) which provides information about
the Applicant’s economic resources, claims against those resources,
and the interests of owners at specific dates as more fully described
in subparagraphs (A)-(D) of this definition.

(A) Statement of Financial Position/Balance Sheet - a
listing, as of a particular date, of all assets and claims against those
assets (liabilities). The difference is equity.

(B) Income Statement - a listing that relates to a specific
period of time, presenting an entity’s results of operations.

(C) Statement of Retained Earnings - reports all changes
in retained earnings during the accounting period, reconciles begin-
ning and ending retained earning balances and provides a connecting
link between the income statement and the balance sheet.

(D) Cash Flow Statement - a report listing the changes in
an entity’s cash and cash equivalents, classified by principal sources
and uses, for a given period.

General Projects-Any project which is not a Qualified Nonprofit
Project or is not under consideration in the Rural/Prison set-aside
as such terms are defined by the Department.
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General Pool-The pool of credits that have been returned or recovered
from prior years’ allocations or current year’s Commitment Notices
after the Board has made its initial allocation of the current year’s
available credit ceiling. General pool credits will be used to fund
Applications on the waiting list without regard to set-aside.

Governmental Entity-Includes federal or state agencies, departments,
boards, bureaus, commissions, authorities, and political subdivisions,
special districts and other similar entities.

Historically Underutilized Businesses-Pursuant to Texas Civil
Statutes, Article 601b, §§1.02, 1.03, and 1.04, entitled State
Purchasing and General Services Act which is codified at Chapter
2161, Texas Government Code, entitled Historically Underutilized
Businesses, a business in the form of a corporation, partnership or
joint venture which is at least 51% owned, or a sole proprietorship
which is 100% owned by a person or persons who have been
historically underutilized due to their identification as a member
of a certain group. The following are the groups which will be
considered pursuant to this definition:

(A) African Americans - persons having origins in any
of the Black racial groups of Africa;

(B) Hispanic Americans - persons of Mexican, Puerto
Rican, Cuban, Central or South American, or other Spanish or
Portuguese culture or origin, regardless of race;

(C) Asian-Pacific Americans - persons whose origins
are from Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia,
Philippines, Samoa, Guam, U.S. Trust Territories of the Pacific and
the Northern Marianas;

(D) Native Americans - persons who are American
Indians, Eskimos, Aleuts, or Native Hawaiians; or

(E) Women - includes all women of any ethnicity.

Homeless Person-An individual or family that lacks a fixed, regular,
and adequate nighttime residence as more fully defined in 24 Code
of Federal Regulations, §841.1, and as may be amended from time
to time.

Housing Credit Agency-A governmental entity charged with the re-
sponsibility of allocating low income housing tax credits pursuant to
the Code, §42. For the proposes of these Rules, the Department is
the sole "Housing Credit Agency" of the State of Texas.

Housing Credit Allocation-An allocation by the Department to a
Project Owner of low income housing tax credit in accordance with
§49.8 of this title (relating to Housing Credit Allocations).

Housing Credit Allocation Amount-With respect to a Project or a
building within a Project, that amount the Department determines to
be necessary for the financial feasibility of the Project and its viability
as a qualified low income housing Project throughout the Compliance
Period and allocates to the Project.

HUD-The United States Department of Housing and Urban Develop-
ment, or its successor.

Intermediary Costs-Costs associated with the sale or use of tax credits
to raise equity capital. Such costs include but are not limited to
syndication and partnership organization costs and fees, filing fees,
broker commissions, related attorney and accounting fees, appraisal,
engineering, environmental site assessment, etc.

IRS-The Internal Revenue Service, or its successor.

Local Tax Exempt Organization-An entity which is described in the
Code, §501(c)(3) or (4), as these cited provisions may be amended

from time to time, and which is registered or qualified to conduct
business in the State of Texas and/or the governmental unit wherein
the Project will be situated.

Person-Means, without limitation, any natural person, corporation,
partnership, limited partnership, joint venture, limited liability com-
pany, trust, estate, association, cooperative, government, political sub-
division, agency or instrumentality or other organization of any nature
whatsoever and shall include any group of Persons acting in concert
toward a common goal.

Persons with Disabilities-A person who:

(A) has a physical, mental or emotional impairment that;

(i) is expected to be of a long, continued and indefinite
duration,

(ii) substantially impedes his or her ability to live
independently, and

(iii) is of such a nature that the ability could be
improved by more suitable housing conditions, or

(B) has a developmental disability, as defined in section
102(7) of the Developmental Disabilities Assistance and Bill of Rights
Act (42 U.S.C. 6001-6007).

Prison Community-A city or town which is located outside of
a Metropolitan Statistical Area (MSA) or Primary Metropolitan
Statistical Area (PMSA) and was recently awarded a state prison
as set forth in the Reference Manual.

Project-A low income rental housing Property the owner of which
represents that it is or will be a qualified low income housing Project
within the meaning of the Code, §42(g). With regards to this
definition, the "Project" is that Property which is the basis for the
Application for low income housing tax credits. May also be referred
to as the subject "property".

Project Consultant-Any Person (without ownership interest in the
Project) who provides professional services relating to the filing of an
Application, Carryover Allocation Document, and/or cost certification
documents.

Project Owner-Any Person or Affiliate thereof that owns or proposes
to develop the Project or expects to acquire Control of the Project
pursuant to a purchase contract satisfactory to the Department.

Property-The real estate and all improvements thereon which are the
subject of the Application (including all items of personal property
affixed or related thereto), whether currently existing or proposed to
be built thereon in connection with the Application.

Qualified Allocation Plan-An allocation plan executed by the Gov-
ernor of the State of Texas which sets forth the Threshold Criteria,
Selection Criteria, priorities, preferences, and compliance and mon-
itoring as provided in the Code, §42(m)(1) and as further provided
in §49.3 through §49.8 of this title (relating to State Housing Credit
Ceiling, Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments, Set-Asides, Commitments and
Preferences, Threshold Criteria; Evaluation Factors; Selection Cri-
teria; Final Ranking; Credit Amount; Tax Exempt Bond Financed
Projects; Compliance Monitoring, Housing Credit Allocations).

Qualified Basis-With respect to a building within a Project, the
building’s Eligible Basis multiplied by the Applicable Fraction,
within the meaning of the Code, §42(c)(1).
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Qualified Census Tract-Any census tract which is so designated by
the Secretary of HUD and, for the most recent year for which census
data are available on household income in such tract, in which 50%
or more of the households have an income which is less than 60% of
the area median family income for such year.

Qualified Market Analyst-A real estate appraiser certified or licensed
by the Texas Appraiser or Licensing and Certification Board or a real
estate consultant or other professional currently active in the subject
property’s market area who demonstrates competency, expertise, and
the ability to render a high quality written report. The individual’s
experience and educational background will provide the general basis
for determining competency as a Market Analyst. Such determination
will be at the sole discretion of the Department. The Qualified
Market Analyst must not be related to or Affiliated with the Project
Consultant, or the independent CPA employed for certifying the 10%
test and/or the final Project cost certification.

Qualified Nonprofit Organization-An organization that is described in
the Code, §501(c)(3) or (4), as these cited provisions may be amended
from time to time, that is exempt from federal income taxation under
the Code, §501(a), that is not Affiliated with or Controlled by a for
profit organization, and includes as one of its exempt purposes the
fostering of low income housing within the meaning of the Code,
§42(h)(5)(C).

Qualified Nonprofit Project-A Project in which a Qualified Nonprofit
Organization has Control (directly or through a partnership or wholly-
owned subsidiary) and materially participates (within the meaning of
the Code, §469(h), as may be amended from time to time) in its
development and operation throughout the Compliance Period.

Real Estate Owned (REO) Projects-Any existing residential develop-
ment that is owned or that is being sold by an insured depository
institution in default, or by a receiver or conservator of such an insti-
tution, or is a property owned by HUD, Federal National Mortgage
Association (Fannie Mae), Federal Home Loan Mortgage Corporation
(Freddie Mac), federally chartered bank, savings bank, savings and
loan association, Federal Home Loan Bank or a federally approved
mortgage company or any other federal agency.

Reference Manual-That certain manual, and any amendments thereto,
produced by the Department which sets forth reference material per-
taining to the Low Income Housing Tax Credit Program.

Rehabilitation Expenditure-Amounts incurred in connection with the
rehabilitation which the Project Owner represents to be "Rehabilita-
tion Expenditures" within the meaning of the Code, §42(e)(2).

Residential Development-Any Project that is comprised of at least
one "Unit" as such term is defined in this title.

Rules-The Department’s low income housing tax credit Rules,
§§49.1-49.15 of this title (relating to Low Income Housing Tax Credit
Qualified Allocation Plan and Rules) excluding §49.3 through §49.8
of this title (relating to State Housing Credit Ceiling, Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments, Set-Asides, Commitments and Preferences, Threshold
Criteria; Evaluation Factors; Selection Criteria; Final Ranking; Credit
Amount; Tax Exempt Bond Financed Projects; Compliance Monitor-
ing, Housing Credit Allocations).

Rural Project-A Project located within an area which:

(A) is situated outside the boundaries of a PMSA or
MSA; or

(B) is situated within the boundaries of a PMSA or MSA
if it has a population of not more than 20,000 and does not share
boundaries with an urbanized area; or

(C) is located in an area that is eligible for funding by
TxRD.

Scattered Site Project- "A group of buildings, (excluding apartments
and townhomes) which would (but for their lack of proximity)
qualify as a Project for purposes of the Code and which are all
rent restricted, owned by the same Project Owner and financed
under a common plan. This shall include all single family detached
housing, duplexes, triplexes and fourplexes, except fourplexes in
clusters of four or more on contiguous property under common
ownership, management and Control. An existing Rural Project
that is federally assisted within the meaning of §42(d)(6)(B) of the
Code and is under common ownership, management and Control
shall not be considered as a Scattered Site Project. For qualifying
Rural Projects, construction activity must be rehabilitation only with
no expansion to the existing development. Rural Projects purchased
from HUD will also qualify as being federally assisted." Any project
comprised of single family detached homes of 35 units or less that
is located within a city or county with a population of not more than
20,000 or 50,000, respectfully, shall not be considered a Scattered
Site Project. Additionally, all the proposed units must be located
on contiguous property under common ownership, management and
control or dispersed within existing residential subdivisions.

Selection Criteria-Criteria used to determine housing priorities of the
State under the Low Income Housing Tax Credit Program.

Small Development-A Project consisting of not more than ten single-
family detached Units or 35 multifamily Units, which is not a part
of, or contiguous to, a larger Project.

Special Housing Project-Any Project developed specifically for Spe-
cial Housing Need Groups, including mental health/mental retardation
Projects, group homes, housing for the homeless, transitional hous-
ing, elderly Projects, congregate care facilities, projects for persons
with HIV/AIDS, or as otherwise defined in the State Consolidated
Plan.

State Housing Credit Ceiling-The limitation imposed by the Code,
§42(h), on the aggregate amount of housing credit allocations that
may be made by the Department during any calendar year, as
determined from time to time by the Department in accordance with
the Code, §42(h)(3).

Sustaining Occupancy-The figure at which occupancy income is equal
to all operating expenses and mandatory debt service requirements for
a Project.

Threshold Criteria-Criteria used to determine the Project’s qualifica-
tions which are the minimum level of acceptability for consideration
under the Low Income Housing Tax Credit Program.

Total Housing Development Cost-The total of all costs incurred or
to be incurred by the Project Owner in acquiring, constructing, reha-
bilitating and financing a Project, as determined by the Department
based on the information contained in the Project Owner’s Appli-
cation. Such costs include Intermediary Costs, reserves and any
expenses attributable to commercial areas. Projects which include
commercial space must allocate the relative portion of all applicable
expenses to the commercial space and exclude the same from Total
Development Costs. In determining the Equity Gap calculation, the
Department will not deduct from the Project’s sources of funds the
amount of financing associated with the commercial use, unless such
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financing specifically identifies in its terms that it is being provided
for the commercial use.

TxRD-The Rural Development (RD) services of the United States
Department of Agriculture (USDA) serving the State of Texas
(formerly known as TxFmHA) or its successor.

Unit-Any residential rental unit in a Project consisting of an accom-
modation containing separate and complete physical facilities and
fixtures for living, sleeping, eating, cooking and sanitation. The term
"Unit" includes a single room occupancy housing unit used on a non-
transient basis.

§49.3. State Housing Credit Ceiling.

(a) The Department shall determine the State Housing Credit
Ceiling for each calendar year as provided in the Code, §42(h)(3)(C).

(b) The Department shall publish each such determination
in the Texas Register within 30 days after notification by the Internal
Revenue Service.

(c) The aggregate amount of Housing Credit Allocations
made by the Department during any calendar year shall not exceed
the State Housing Credit Ceiling for such year as provided in the
Code, §42.

§49.4. Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments.

(a) Any Project Owner requesting a Housing Credit Allo-
cation for a Project must submit an Application to the Department
which Application shall be originally executed by the Project Owner.
This Application shall contain full and complete information as to
each item specified in the Application Submission Procedures Man-
ual, as amended. When any item is marked "not applicable," the
Project Owner shall provide a written explanation why such item
is "not applicable." Failure to provide a detailed written explanation
will result in the Application being deemed incomplete and not ac-
cepted for filing. The Department is also authorized to request the
Project Owner to provide any additional information it deems rele-
vant as clarification to the Application. The Department will require,
as a part of a completed Application, information to be submitted
by the Project Owner which identifies the number of HUBs to be
used in the development and/or continuous operation of the Project,
in a form specified within the Application Submission Procedures
Manual. Further, the Department will require the Project Owner to
supply sufficient documentation which will represent the means by
which these HUBs were or are to be selected. The Project Owner is
also advised that the Department will be requesting information per-
taining to the use of HUBs in the actual development of the Project
at the time of final allocation of tax credits, pursuant to §49.8(c) of
this title (relating to Housing Credit Allocations).

(b) As part of the complete Application the Applicant must
submit the most current Phase I Environmental Assessment of the
subject Property, dated not more than 12 months from the date
of Application to the Department. In the event that a Phase I
Environmental Assessment on the Project is older than 12 months,
the Project Owner may supply the Department with an update
letter from the Person or organization which prepared the initial
assessment; provided, however, that the Department will not accept
any Phase I Environmental Assessment which is more than 24
months old. This environmental assessment should be conducted and
reported in conformity with the standards of the American Society
for Testing and Materials (ASTM) and such other recognized industry
standards as a reasonable person would deem relevant in view of the
Property’s anticipated use for human habitation. The report must

include, but is not limited to, a review of records, interviews with
people knowledgeable about the Property, a certification that the
environmental engineer has conducted an inspection of the Property,
the building(s), and adjoining Properties, as well as any other industry
standards concerning the preparation of this type of environmental
assessment. If the report recommends further studies or establishes
that environmental hazards currently exist on the Property, or are
originating off-site but would nonetheless affect the Property, the
Project Owner must act on such a recommendation or provide
either a plan for the abatement or elimination of the hazard. The
environmental assessment shall be conducted by an environmental or
professional engineer and be prepared at the expense of the Project
Owner. For Projects which have had a Phase II Environmental
Assessment performed and hazards identified, the Project Owner is
required to maintain a copy of said assessment on site available
for review by all persons which either occupy the Property or are
applying for tenancy. Properties financed through the TxRD or
Properties with four Units or fewer will not be required to supply
this information; however, the Project Owners of such Projects are
hereby notified that it is their responsibility to ensure that the Property
is maintained in compliance with all state and federal environmental
hazard requirements. Those Projects which have or are to receive
first lien financing from HUD may submit HUD’s environmental
assessment report, provided that it conforms with the requirements
of this subsection. An environmental report that is not submitted
with the Application will result in the Application being deemed
incomplete and not accepted for filing.

(c) The Market Study required by the Department shall com-
ply with the Uniform Standards of Professional Appraisal Practice
and with paragraphs (1)-(2) of this subsection and other guidelines
provided in the Reference Manual.

(1) A Market Study (prepared by a Qualified Market
Analyst acceptable to the Department who is independent of the
Development Team), which is not dated more than six months prior
to the date of Application, is required as part of the complete
Application. Projects which are comprised of 12 Units or fewer
or whose funds have been obligated by TxRD are not required
to provide the Department with a market study; provided that the
Department may request information with respect to the operating
expenses, proposed new construction or rehabilitation cost or other
information. In the event that a Market Study on a Project is older
than six months, a Project Owner may supply the Department with an
updated Market Study from the entity or organization which prepared
the initial report; provided, however, that the Department will not
accept as having satisfied the condition of this subsection (c) of this
section any Market Study which is more than 12 months old. The
Market Study shall be prepared for the Department at the expense
of the Project Owner and shall include, at a minimum, the required
information. If any of the required information in subparagraghs (A)-
(K) is not obtainable, the Market Analyst shall provide a statement to
such effect and offer an alternative analysis intended to address the
applicable question.

(A) an evaluation of the existing occupancy rates in
comparable multifamily rental Residential Developments in the same
market and submarket area as the proposed Project with special
emphasis given to available low income rental housing;

(B) Project absorption rates for the three years prior
to the date of the study for Units in comparable multifamily rental
Residential Developments in the same market area as the Project.
Further, provide a projection of the time necessary for the Project to
achieve Sustaining Occupancy;
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(C) an evaluation of the current physical condition of
existing rental housing Units in the market area, with special emphasis
given to available low income rental housing;

(D) an evaluation of the need for affordable housing
within the Project market area, which includes an analysis of any
existing federal, state and/or locally subsidized rental housing Units
in the market area;

(E) an evaluation of the appropriateness of the Unit-
mix and size in terms of market demand and low income housing
demographics;

(F) an evaluation of the appropriateness of the location
and total development cost of the Project from a market feasibility
standpoint;

(G) an evaluation of the appropriateness of the antic-
ipated operating costs of the Project for the housing market in which
the Project is located, generally, and specifically for low income hous-
ing;

(H) an evaluation of the appropriateness of the ex-
isting or proposed physical amenities and appliance packages at the
Project for the low income target population;

(I) a summary of qualifications of the individuals who
participated in the development of the Market Study;

(J) a statement from the Qualified Market Analyst
certifying that he/she is not a part of the Development Team, nor
Affiliated with any member of the Development Team engaged in the
development of the Property; and

(K) such other matters as the Department, in its
discretion, may determine from time to time to be relevant to the
Department’s evaluation of the need for the Project and the allocation
of the requested Housing Credit Allocation Amount.

(2) a written opinion is required from the Qualified
Market Analyst who prepared the Market Study required under
paragraph (1) of this subsection, stating that:

(A) the projected Total Housing Development Costs
of the proposed Project do or do not appear to be reasonable. The
Qualified Market Analyst must provide the Department with suffi-
cient documentation to support his/her conclusion with regards to the
reasonableness of the projected development costs;

(B) the projected Total Operating Costs of the pro-
posed Project do or do not appear to be reasonable. The Qualified
Market Analyst must provide the Department with sufficient docu-
mentation to support his/her conclusions with regards to the reason-
ableness of the projected operating costs;

(C) the proposed Project, in light of the vacancy and
absorption rates for the applicable market area and/or any applicable
submarket area, is or is not likely to result in an unreasonably high
vacancy rate for comparable Units within the market area and/or
any applicable submarket area (i.e., standard, well maintained Units
within such market area that are reserved for occupancy by low
and very low income tenants). The Qualified Market Analyst must
provide the Department with sufficient documentation to support his/
her conclusion with regard to the effects of the Project’s development
on the vacancy rates for comparable Units within the market area and/
or any applicable submarket area;

(D) the projected initial rents for the Project are or are
not below the rental range for comparable Projects within the market
area. The Qualified Market Analyst must provide the Department

with sufficient documentation to support his/her conclusion with
respect to the data on comparable rents in the Project’s market area;
and

(E) Project reserves are or are not adequate to cover
operating shortfalls until the Project achieves Sustaining Occupancy.
The Qualified Market Analyst must provide the Department with
sufficient documentation to support his/her conclusions with regards
to the adequacy of the Project reserves.

(3) All Applicants shall acknowledge by virtue of filing
an Application that the Department shall not be bound by any such
opinion or the Market Study itself, and may substitute its own analysis
and underwriting conclusions for those submitted by the Qualified
Market Analyst.

(d) A Project Owner may file an Application at any time
during the Application Acceptance Period(s), as published from
time to time by the Department in the Texas Register. Applicants
which submit the Application prior to the close of the published
Bonus Period will be notified of threshold deficiencies to allow
for corrective action. Applicants must submit the documentation
required to correct the deficiency within a time period to be
determined by the Department. Only one opportunity to supply the
required documentation will be granted. Applications with corrected
deficiencies will not be eligible for the Selection Criteria points
associated with the bonus period. Applications submitted after the
close of the Bonus Period that show material deficiencies will be
terminated per §49.4(c)(3)(e) of this Qualified Allocation Plan and
the Project Owners will only have the opportunity to re-apply if the
Application Acceptance Period is still open.

(e) An Application that does not fulfill the requirements of
this Qualified Allocation Plan and Rules and the current Application
Submission Procedures Manual will be deemed not to have been
timely filed and the Department shall not be deemed to have accepted
the Application. While the Application shall be returned to the
Applicant, failure to return the Application shall not affect its status.
The Department may, at its sole discretion, request supplemental
information from an Applicant to clarify information contained in
previously submitted documentation.

(f) The Department will not recommend an Application for
funding if it includes a member of the Development Team who has
been, or is:

(1) barred, suspended, or terminated from procurement
in a state or federal program or who is listed in the List of Parties
Excluded from Federal Procurement or Nonprocurement Programs,
whether in the hard copy or electronic form;

(2) convicted within the past five years, under indictment
for or is on probation for a state or federal crime involving fraud,
bribery, theft, misrepresentations of material facts, misappropriation
of funds, or other similar criminal offenses;

(3) subject to enforcement action under state or federal
securities law, or is the subject of an enforcement proceeding with a
state or federal agency or another governmental entity unless any such
action has been concluded and no adverse action or finding (or entry
into a consent order) has been taken with respect to such member; or

(4) active in the ownership or management of any other
low income housing tax credit Property (or any Property pursuant
to an affordable housing program administered by a local, state or
federal entity) that is or was materially out of compliance with the
rules or regulations of the appropriate regulatory authority.
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(g) After eligible Applications have been evaluated, ranked
and underwritten in accordance with the QAP and the Rules the
Department shall make its recommendations to the Committee and the
Board at their next meeting for the issuance of Commitment Notices.

(h) The Board’s decisions shall be based upon its evaluation
of the Project’s consistency with the criteria and requirements set
forth in the QAP and the Rules. In making a determination to allocate
tax credits, the Department and Board shall be authorized not to rely
solely on the number of points scored by an Applicant. They shall in
addition, be entitled to take into account, as appropriate, such factors
as Project feasibility, underwriting, concentration of low income
Projects within specific markets or submarkets, geographic dispersion
of multifamily housing in any particular market or submarket, as well
as dispersion of the credits on a state-wide basis, site conditions,
the experience of the Development Team, the type of housing being
proposed and/or the Project’s impact on the Low Income Housing
Tax Credit Program’s goals and objectives as stated in the QAP and
the Rules and as otherwise provided under this chapter. The Board
shall authorize the Department to allocate credits among as many
different entities as practicable without diminishing the quality of the
housing that is built.

(1) If the Board approves the Application, the Department
will issue a Commitment Notice to the Project Owner which :

(A) shall confirm that the Board has approved the
Application; and

(B) shall state the Department’s commitment to make
a Housing Credit Allocation to the Project Owner in a specified
amount, subject to the feasibility determination described at §49.8(a)
of this title (relating to Housing Credit Allocations), compliance by
the Project Owner with the remaining requirements of this chapter,
and any other conditions set forth therein by the Department. This
Commitment Notice shall expire on the date specified therein, unless
the commitment has been accepted and the conditions to receipt of
an allocation set forth therein shall have been met.

(C) the Department shall notify, in writing, the mayor
or other equivalent chief executive officer of the municipality in which
the Property is located informing him/her of the Boards issuance of
a Commitment Notice.

(2) If the Board disapproves or fails to act upon the
Application, the Department shall issue to the Project Owner a written
notice stating the reason(s) for the Board’s disapproval or failure to
act.

(i) A Project Owner may request that the Department extend
the expiration date of a Commitment Notice which has not expired
or the date for the submission of the Carryover Allocation Document
by submitting a written request for such action, accompanied by the
extension fee specified in §49.11 of this title (relating to Program
Fees). The request shall specify the term of the extension requested
and the reason(s) why the Project Owner has been unable to satisfy
the requirements of this chapter prior to the original expiration date.
The Department, in its sole discretion, may consider and grant such
extension requests; provided, however, that in no event shall the
expiration date of a Commitment Notice be extended beyond the
last business day of the applicable calendar year.

(j) A Project Owner must indicate acceptance of the Depart-
ment’s offer of a commitment of tax credit authority by executing
the Commitment Notice and paying the commitment fee specified
in §49.11 of this title (relating to Program Fees) prior to the expi-
ration date set forth in the notice. Together with or following the
Project Owner’s acceptance of the commitment, the owner may re-

quest the Department to execute an Agreement and Election State-
ment, in the form prescribed by the Department, for the purpose of
fixing the applicable credit percentage for the Project as that for the
month in which the commitment was accepted, as provided in the
Code, §42(b)(2). Upon receipt of a duly dated and executed Agree-
ment and Election Statement and the accepted Commitment Notice,
if the Project Owner is in compliance with the Rules of this chapter,
the Department shall execute the Agreement and Election Statement
and return a copy to the Project Owner. The Agreement and Elec-
tion Statement shall be executed by the Project Owner no later than
five days after the end of the month in which the offer of commit-
ment was accepted. Current Treasury Regulations, §1.42-8(a)(1)(v),
suggest that in order to permit a Project Owner to make an effective
election to fix the applicable credit percentage for a Project, the Com-
mitment Notice must be executed by the Department and the Project
Owner in the same month. The Department will cooperate with a
Project Owner, as needed, to assure that the Commitment Notice can
be so executed.

(k) Prior to the expiration of the Commitment Notice a
Project Owner who has been issued a Commitment Notice may
request the Department to execute a Carryover Allocation Document.
The Carryover Allocation must be properly completed, signed,
dated and notarized by the Project Owner and delivered to the
Department along with any and all other documentation prescribed
in the Carryover Allocation Procedures Manual, as amended. The
commitment fee as specified in §49.11 of this title (relating to
Program Fees) must be received by the Department prior to the
processing of any Carryover Allocation Documentation.

(l) If the entire State Housing Credit Ceiling for the appli-
cable calendar year has been, committed or allocated in accordance
with this chapter, the Department shall place all remaining Applica-
tions which have satisfied all Threshold Criteria on a waiting list. All
such waiting list Applications will be weighed one against the other
and a priority list shall be developed by the Department and approved
by the Committee. If at any time prior to the end of the Applica-
tion Round, one or more Commitment Notices expire and a sufficient
amount of the State Housing Credit Ceiling becomes available, the
Department shall issue a Commitment Notice to Applications on the
waiting list in order of priority. In the event that the Department
makes a Commitment Notice or offers a commitment within the last
month of the calendar year, it will require immediate action by the
Applicant to assure that an allocation or Carryover Allocation can be
issued before the end of that same calendar year.

(m) Within 15 business days of the date an Application is
received, the Department shall notify in writing the mayor or other
equivalent chief executive officer of the municipality, if the Project or
a part thereof is located in a municipality; otherwise the Department
shall notify the chief executive officer of the county in which the
Project or a part thereof is located, to advise such individual that the
Project or a part thereof will be located in his/her jurisdiction and
request any comments which such individual may have concerning
such Project. Such comments shall be part of the documents required
to be reviewed by the Board under this subsection if received by
the Department within 30 days after receipt of such certified mail
notification to said individual; otherwise, if comments are received
by the Department after 30 days, same may be reviewed at the
discretion of the Board under this subsection. If the local municipal
authority expresses opposition to the Project, the Department will
give consideration to the objections raised and will visit the proposed
site or Project within 30 days of notification.

(n) The Department shall give notice of a proposed project to
the state representative and state senator representing the area where
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a project would be located. The state representative or senator may
hold a community meeting at which the Department shall provide
appropriate representation.

(o) Prior to the Department’s issuance of the IRS Form
8609 declaring that the Project has been placed in service for
purposes of the Code, §42, Project Owners must date, sign and
acknowledge before a notary public a LURA and send the original to
the Department for execution. The Project Owner shall then record
said LURA, along with any and all exhibits attached thereto, in the
real Property records of the county where the Project is located and
return the original document, duly certified as to recordation by the
appropriate county official, to the Department. If any liens (other
than mechanics’ or materialmen’s liens) shall have been recorded
against the Project and/or the Property prior to the recording of
the LURA, the Project Owner shall obtain the subordination of
the rights of any such lienholder, or other effective consent, to the
survival of certain obligations contained in the LURA following the
foreclosure of any such lien. Receipt of such certified recorded
original LURA by the Department is required prior to issuance of
IRS Form 8609. A representative of the Department shall physically
inspect the Property for compliance with the Application and the
representatives, warranties, covenants, agreements and undertakings
contained therein before the IRS Form 8609 is issued.

§49.5. Set-Asides, Commitments and Preferences.

(a) At least 10% of the State Housing Credit Ceiling for each
calendar year shall be allocated to Qualified Nonprofit Projects which
meet the requirements of the Code, §42(h)(5). Such organizations
may compete in one of the following set-asides: Non Profit 10%;
Rural Projects/Prison Communities 15%; General Projects 75%.

(b) The Department may redistribute the credits depending
on the level of demand exhibited during the Allocation Round;
provided that no more than 90% of the State’s Housing Credit
Ceiling for the calendar year may go to Projects which are not
Qualified Nonprofit Projects. The Department will reserve 25% of
the 15% Rural Projects/Prison Communities set-aside for projects
financed through Rural Development (TxRD) (formerly Farmer’s
Home). Should there not be sufficient qualified applications submitted
for the TxRD set-aside, then the allocations would revert back to
the Rural Projects/Prison Communities set-aside pool. Information
concerning the appropriate set-aside for each Application Round will
be published in the Texas Register. Applicants may submit only one
Application for each site.

(c) No Commitment Notice shall be issued with respect to
any Project, the total development cost of which, as determined by
the Department, or the acquisition, construction or rehabilitation cost
of which exceed the limitations established from time to time by the
Department and the Board as more specifically provided for within
the Reference Manual. The Department will reduce the Applicant’s
estimate of developer’s and/or Contractor fees in instances where
these fees are considered excessive, as more specifically provided for
within the Application Submission Procedures Manual, as amended.
In the instance where the Contractor is an Affiliate of the Project
Owner and both parties are claiming fees, Contractor’s overhead,
profit, and general requirements, the Department will reduce the
total fees estimated to a level that it deems appropriate. Further,
the Department shall deny or reduce the amount of low income
housing tax credits on any portion of costs which it deems excessive
or unreasonable. The Department also may require bids in support
of the costs proposed by any Applicant.

(d) The Department may, at any time and without additional
administrative process, determine to award credits to projects previ-

ously evaluated and awarded credits if it determines that such previ-
ously awarded credits are or may be invalid and the owner was not
responsible for such invalidity. To the maximum extent feasible, the
Department will use credits carried forward from the prior year or
recovered during the current year to make awards pursuant to sub-
paragraphs (a)-(d) of this section.

§49.6. Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects.

(a) Threshold Criteria. To have an Application considered
for Selection Criteria, a Project Owner must first supply all required
information and demonstrate that the Project meets all of the
requirements of the Threshold Criteria set forth as follows and
as more specifically provided for in the Application Submission
Procedures Manual, as amended. Applications not meeting Threshold
Criteria may be terminated as otherwise provided under this chapter.
No Scattered Site Project will be considered for allocation of tax
credits under this QAP and the Rules, and thus Scattered Site Projects
do not satisfy Threshold Criteria. Project Owners whose Applications
do not meet Threshold Criteria will be so informed in writing. The
following are the Threshold Criteria that are mandatory requirements
at the time of Application submission:

(1) EXHIBIT 101: Label as EXHIBIT 101, the following
documents:

(A) a letter from the design architect specifying the
type of amenities proposed for the development;

(B) original photographs of the signage, existing
buildings, and interior photographs; and

(C) original photographs of the development site and
the surrounding area. Property Owners must provide at least four of
the following amenities:

(i) limited access security fence;

(ii) designated playground and equipment;

(iii) community laundry room/laundry hook-up in
Units;

(iv) furnished community room;

(v) recreation facilities;

(vi) public telephone(s);

(vii) on-site day care, Senior Center, or Community
meals room;

(viii) storage areas; or

(ix) covered parking.

(D) With respect only to Small Developments (35
Units or less) and Special Housing Projects, the Department will
consider requests for waivers of the foregoing amenity requirement.
Any such waiver requests shall be submitted in writing at the time of
the Application submission, setting forth the reasons for the proposed
waiver.

(E) All Projects must adhere to the Texas Property
Code statute relating to Security Devices and other applicable
requirements for Residential Tenancies.

(2) EXHIBIT 102: Label as EXHIBIT 102(A) or (B),
according to the development type, provide construction costs break-
down associated with the proposed new construction or rehabilitation.
Additionally, all rehabilitation Projects must provide a detailed work
write-up/physical assessment report with estimated cost which is pre-
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pared by a registered architect, professional engineer or bonded gen-
eral Contractor detailing the scope of work to be performed through-
out the rehabilitation process.

(3) EXHIBIT 103: There shall exist evidence of readi-
ness to proceed in the form of at least one of the items under sub-
paragraphs (A)-(E) of this paragraph:

(A) Label as EXHIBIT 103(A), evidence of site
control through one of the following:

(i) A recorded warranty deed in the name of the
ownership entity, or entities which comprise the Applicant;

(ii) A contract for sale or lease (the minimum term
of the lease must be at least 45 years) in the name of the ownership
entity, or entities which comprise the Applicant which is valid for the
entire period the development is under consideration for tax credits
or at least 90 days, whichever is greater; or

(iii) An exclusive option to purchase in the name of
the ownership entity, or entities which comprise the Applicant which
is valid for the entire period the development is under consideration
for tax credits or at least 90 days, whichever is greater.

(B) Label as EXHIBIT 103(B), evidence of current
and appropriate zoning in the form of a letter from the appropriate
municipal authority. In lieu of such documentation the Applicant
must submit evidence that a rezoning request has been filed with the
appropriate municipal authority as of the date of submission of the
Application. Any commitment of tax credits to the Applicant will
be contingent upon proper rezoning prior to Carryover Allocation.
If zoning is not required, the Applicant must submit a letter from
the local municipal/county authority so stating. If the Property
is currently a non-conforming use as presently zoned, provide the
following:

(i) a detailed narrative of the nature of non-
conformance;

(ii) the applicable destruction threshold;

(iii) owners rights to reconstruct in the event of
damage; and

(iv) penalties of noncompliance.

(C) Label as EXHIBIT 103(C), evidence of the
availability of all necessary utilities/services to the development site.
Exhibits must be in the form of a letter from the appropriate municipal
provider/local service provider, or in the form of the last monthly
bill which must clearly identify the development by name and
address. Necessary utilities are GAS/ELECTRIC; TRASH; WATER,
and SEWER.

(D) Label as EXHIBIT 103(D), evidence of perma-
nent financing in only one of the following forms:

(i) Bona Fide permanent financing in place as
evidenced by a valid and binding loan agreement and a deed(s) of
trust in an amount not less than the projected liens to be placed
upon the Project upon completion of construction in the name of the
ownership entity which identifies the mortgagor as the Applicant or
entities which comprise the general partner;

(ii) Bona Fide commitment or term sheet issued
by a lending institution or mortgage company that is actively
and regularly engaged in the business of lending money which is
addressed to the ownership entity, or entities which comprise the
Applicant and which has been executed and accepted by both parties

(the term of the loan must be for a minimum of 15 years with a 25
year amortization); or

(iii) if the development will be financed through
owner contributions, provide a letter from an independent CPA
verifying the capacity of the Applicant to provide the proposed
financing and that funds are committed solely for such purpose with a
letter from the Applicant’s bank or banks confirming that such funds
have been provided for or deposited in a separate account at said
bank(s).

(E) Label as EXHIBIT 103(E), either:

(i) a copy of the current title policy which shows
that the ownership of the land/Project is vested in the exact name of
the Applicant, or entities which comprise the Applicant; or

(ii) a copy of a current title commitment with the
proposed insured matching exactly the name of the Applicant or
entities which comprise the Applicant and the title of the land/Project
vested in the name of the exact name of the seller as indicated on the
sales contract.

(4) EXHIBIT 104: Label as EXHIBIT 104, evidence
of pre-Application notification by the Applicant to the local chief
executive officer(s) (i.e., mayor and county judge), state senator, and
state representative of the locality of the development. The pre-
Application notification will consist of a letter which at least includes
the text described in Exhibit 113. Evidence of such notification shall
be a copy of the letter sent to the official and proof of delivery in the
form of a certified mail receipt, overnight mail receipt, or confirmation
letter from said official. Proof of notification should not be older
than one month from the date that the Application is submitted to the
Department.

(5) EXHIBIT 105: Using Exhibit 105 in the Application
Submission Manual, provide a current financial statement for each
Applicant (as defined in the QAP). Statement must not be more than
12 months old. If submitting partnership and corporate financials
in addition to the individual statements; the Audited Financial
Statements must not be older than 12 months and the Certified
Statements must not be older than 90 days.

(6) EXHIBIT 106: must be the original copy of the
completed and executed Previous Participation and Background
Certification Form (EXHIBIT 106) which is provided as part of
the Application Submission Procedures Manual. This form must
be completed with respect to the ownership entity, general partner,
general contractor and their principals.

(7) EXHIBIT 107: Label as EXHIBIT 107, a current
rent roll for occupied Projects undergoing rehabilitation. The rent
roll must disclose terms and rate of the lease, "street" rents, Unit mix,
tenant names or vacancy, dates of first occupancy and expiration of
lease. Vacant and proposed new construction Projects will, of course,
be exempt from this requirement.

(8) EXHIBIT 108: Label as EXHIBIT 108, for rehabil-
itation developments, historical monthly operating statements of the
subject development to date for the past three full calendar years and
for the current year to date as of the end of the month occurring not
more than 45 days prior to the date of initial Application, or since
the date of acquisition of the development and for new construction,
submit 15-year proforma estimates of operating expenses and all sup-
porting documentation to support projections. Rehabilitation Projects
must also submit a 15-year proforma of operating expenses with ap-
propriate supporting documentation.
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(9) EXHIBIT 109: Label as EXHIBIT 109 on the cover
page only, a Market Study addressing all items listed in §49.4(c)
of this title (relating to Applications; Environmental Assessments;
Market Study; Commitments; Extensions; Carryover Allocations;
Agreements and Elections; Extended Commitments) and/or required
by the Reference Manual.

(10) EXHIBIT 110: Label as EXHIBIT 110 on the cover
page only, a Phase I Environmental Study prepared in accordance
with §49.4(c) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments).

(11) EXHIBIT 111: Label as EXHIBIT 111, for Appli-
cants seeking credits from the Non Profit Set-Aside, documentation
that the Applicant is a Qualified Nonprofit Organization pursuant to
the Code, §42(h)(5)(C), as evidenced by:

(A) an IRS determination letter which states that the
Qualified Non Profit Organization is a 501(c)(3) or (4) entity,

(B) if the project involves a joint-venture between a
Qualified Non Profit Organization and a for profit, an agreement
which shows that the nonprofit Controls the Project (directly or
indirectly) and will materially participate (within the meaning of
the Code §469(h) in the development and operation of the Project
throughout the Compliance Period, and

(C) a current list of all directors and officers of the
nonprofit organization, along with information pertaining to their
primary occupations and disclosing any relationship; as an Affiliate or
otherwise, with other members of the Applicant and/or any members
or Affiliate of the Development Team, including any market analyst,
CPA, appraiser, or other professional performing any services with
respect to the Project and/or the subject Property.

(D) a copy of the Articles of Incorporation which
specifically states the fostering of affordable housing is one of the
entities exempt purposes.

(12) EXHIBIT 112: Label as EXHIBIT 112, if applying
for acquisition credits or if the Applicant is affiliated with the seller
an appraisal of the Property apportioning the value of the land and
the improvements where applicable, a valuation report from the local
tax appraisal district and a bona fide valid contract verifying the
acquisition cost which clearly identifies the selling Persons or entities,
and details any relationship with the Applicant or any Affiliation with
the Development Team, any Qualified Market Analyst and any other
professional or consultant performing services with respect to the
Project.

(13) EXHIBIT 113: Label as EXHIBIT 113, a copy of
the public notice published in a widely circulated newspaper in the
area in which the proposed development will be located. Such notice
must run at least twice within a two week period, except on holidays,
prior to the submission of the Application to the Department. The
notice must be prepared in accordance with the guidelines established
in the Application Submission Procedures Manual.

(14) EXHIBIT 114: must be the original copy of
the completed and executed General Contractor Certification Form
(EXHIBIT 114) provided as part of the Application Submission
Procedures Manual.

(b) Evaluation Factors. The Department will consider
Applications for a housing credit allocation using the evaluation and
point system described herein and in the Application Submission
Procedures Manual:

(1) Applications will be initially evaluated against the
Threshold Criteria as they are accepted for filing in the Department
during any Application Acceptance Period. Applications not meet-
ing the Threshold Criteria may be terminated and may, at the De-
partment’s discretion, be returned to the Applicant without further
review. The Department shall not be responsible for the Applicant’s
failure to meet the Threshold Criteria, and any oversight or failure
of the Department’s staff to notify the Applicant of such inability
to satisfy the Threshold Criteria shall not confer upon the Applicant
any rights to which it would not otherwise be entitled. All Applicants
may withdraw and subsequently refile an Application, as well as file
a new Application before the filing deadline.

(2) Applications will then be ranked according to the
points scored under the Selection Criteria in accordance with the
Rules and the Application Submission Procedures Manual. Applica-
tions not scored by the Department’s staff shall be deemed to have
the points allocated through self-scoring by the Applicants until ac-
tually scored. This shall apply only for ranking purposes.

(3) In addition to the number of points scored, the deci-
sion to underwrite a Project shall be subject to considerations con-
tained in §49.4(h) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments).
The Department, the Committee, and the Board shall evaluate an
Application on the basis of additional factors beyond scoring criteria
such as underwriting analysis, geographic dispersion of multi-family
housing as well as tax credit allocation, site conditions, impact on
the Low Income Housing Tax Credit Program’s goals and objectives
as stated in the QAP and the Rules, and as otherwise provided under
this chapter. If such evaluation warrants, the Application will be for-
warded to the Committee and to the Board for approval. In making
its recommendation to the Board, the Department shall enumerate the
reason(s) for the Project’s selection, including all discretionary fac-
tors used in making its determination. The Department may have an
outside third party perform the underwriting evaluation to the extent it
determines appropriate. The expense of any third party underwriting
evaluation shall be paid by the Applicant prior to the commencement
of the aforementioned evaluation.

(4) Applications which have not received a Commitment
Notice at the end of the Application Round may be placed on a
waiting list to be established by the Department and approved by
the Committee and the Board. At the end of each calendar year, all
Applications which have not received a Commitment Notice shall be
deemed terminated, unless the Department shall determine to retain
or act upon such Applications as provided hereinafter at §49.15
(relating to Forward Reservations; Binding Commitments). The
Applicant may re-apply to the Department during the next Application
Acceptance Period.

(c) Selection Criteria. Pursuant to subsection (b)(1)(4) of
this section, Applications receiving the highest number of points
in each set aside category, in each Application Acceptance Period,
if a sufficient amount of the State Housing Credit Ceiling is
available, will be eligible for an evaluation by an Underwriter subject
to §49.4(h) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments).
All Applications will be ranked according to the Selection Criteria
listed in paragraphs (1)-(9) of this subsection. If no additional
set-aside credits are available, the Application shall be scored and
evaluated in the General Pool using the criteria to which such General
Pool Applications are subject, without special set-aside scoring points
being considered.
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(1) DEVELOPMENT LOCATION

(A) EXHIBIT 201: Label as EXHIBIT 201, a copy
of the census map (may be obtained from HUD or the local planning
department) if the subject Property is located within a Qualified
Census Tract (QCT) as defined by the Secretary of HUD and
qualifies for the 30% increase in Eligible Basis, pursuant to the Code,
§42(d)(5)(C). The census map must clearly identify the proposed
development to be located within a QCT. Census tract numbers must
be clearly marked on the map, and must be identical to the QCT
number stated in the Department’s Reference Manual. Applicants
for Projects in a Difficult Development Area or a Targeted Texas
County must indicate this designation in the space provided in the
Application Submission Procedures Manual. (5 points) OR

(B) EXHIBIT 202: Label as EXHIBIT 202, evidence
that the proposed development is located within a city-sponsored
neighborhood preservation/redevelopment area or a designated state
or federal empowerment/enterprise zone. Such evidence must be in
the form of a letter and a map from a city/county official verifying
the proposed development to be located within a preservation/
redevelopment area or empowerment/enterprise zone. In order to
qualify for these points, an Applicant whose Project is located within
a city-sponsored redevelopment area must submit a certified copy of
the appropriate resolution or documentation from the mayor, local
city council, county judge, county commissioners court in support of
the Project which documents that the designated area was:

(i) created by the local city council/county com-
mission;

(ii) targets a specific geographic area; and

(iii) offers tangible and significant area-specific
incentives or benefit over and above those normally provided by the
city or county. Public Improvement Districts (PIDs), Tax Increment
Financing Zones (TIFs), or similar districts organized under the Texas
Local Government Code are prime examples of such redevelopment
efforts. (5 points)

(2) HOUSING NEEDS CHARACTERISTICS

(A) The proposed development is located in a county
in which 10% or more of the households are below the poverty
level as set forth in the Department’s "County Data Elements Guide"
incorporated into the Reference Manual. Utilize the percentages in
clauses (i)-(iv) of this subparagraph to assess the appropriate score.

(i) 10% to 20% of households are below the
poverty level (3 points)

(ii) 21% to 31% of households are below the
poverty level (5 points)

(iii) 32% to 42% of households are below the
poverty level (7 points)

(iv) 42% + of households are below the poverty
level (9 points)

(B) The proposed development is located in a county
in which 20% or more of the rental units have a cost burden as
set forth in the County Data Elements guide. Utilize the following
percentages to assess the appropriate score:

(i) 20% to 30% of rental units have a cost burden
(4 points)

(ii) 31% to 41% of rental units have a cost burden
(6 points)

(iii) 42% + of rental units have a cost burden (8
points)

(3) PROJECT CHARACTERISTICS

(A) EXHIBIT 203: Label as Exhibit 203, evidence
that the proposed development to be purchased qualifies as a federally
assisted building within the meaning of the Code, §42(d)(6)(B), and is
in danger of having the mortgage assigned to HUD, TxRD, or creating
a claim on a federal mortgage insurance fund. Such evidence must
be a letter from the institution to which the development is in danger
of being assigned. (5 points)

(B) EXHIBIT 204: Label as EXHIBIT 204, evidence
that the proposed development is a low income building with mort-
gage prepayment eligibility as provided for in the Code, §42(d)(6)(C).
Such evidence must be a copy of the HUD regulatory agreement
which evidences the prepayment clause. (5 points)

(C) EXHIBIT 205: Label as EXHIBIT 205, evidence
that the Applicant is purchasing(ed) a Property (no earlier than 1995)
owned by HUD, an insured depository institution in default, or a
receiver or conservator of such an institution, or is an REO Property.
Such evidence must be in the form of a binding contract to purchase
from such federal or other entity as described in subparagraph (A)-
(C) of this paragraph, closing statements, or recorded warranty deed.
(5 points)

(D) The proposed development’s composition offers a
Unit mix which is conducive to housing large families. To qualify for
these points, these Units must have at least 1000 square feet of living
space for three bedrooms or 1200 square feet for four bedrooms.
Five points will be awarded for the first 15% of the Units in the
development that are three bedrooms or larger. An additional point
will be awarded in 5% increments for every 5%, up to 30% of Units
which are three bedrooms or larger, up to a maximum of three points.
In computing qualified Units for this selection item where the Unit
Project is a mixed-income development, only tax credit Units should
be included.

(i) 15% of the Units in the development are three
or four bedrooms. (5 points)

(ii) An additional point will be awarded for every
5% of Units that are three or four bedrooms up to a maximum of
three points. (3 points)

(E) EXHIBIT 206: Label as Exhibit 206A, for new
Construction, a letter from the architect which certifies that at least
four of the following energy saving devices will be utilized in the
construction of each tax credit Unit. The devices selected must
be certified as included in each tax credit Unit of the Project upon
placement in service.

(i) Ceiling Fans

(ii) Insulation which exceeds code for walls and
ceilings

(iii) Solar Screens

(iv) Gas heating system with a minimum 80% flue
efficiency

(v) Energy efficient air conditioning system with a
10 SEER or above

(vi) Dual pane insulating windows

(vii) Evaporative cooling system
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(F) To qualify for these points at least four of the
seven items listed in subparagraph (E) must be selected. (3 Points)

(G) Label as Exhibit 206B for rehabilitation, an
energy audit of 10% of the tax credit Units and common areas,
conducted by a local utility servicer or a registered architect. Upon
placement in service, another audit will be required of the same Units
to certify that the design features and/or construction components
installed in each tax credit Unit exceeds local/regional building code
with respect to energy efficiency. In the event that an energy
audit is unobtainable because the Units are currently vacant and
uninhabitable, a certification from a registered architect will suffice.
(3 points)

(H) The proposed development provides low density
housing of less than 16 Units per acre or as follows:

(i) 16 Units or less per acre (6 points)

(ii) 17 to 20 Units per acre (4 points)

(I) The subject Project is an existing Residential
Development without maximum rent limitations or set-asides for
affordable housing seeking rehabilitation credits. (8 points)

(J) The subject Project is a mixed-income develop-
ment comprised of both market rate Units and qualified tax credit
Units.

(i) Project’s Applicable Fraction is no greater than
75%. (6 points)

(ii) Project’s Applicable Fraction is no greater than
60%. (10 points)

(K) EXHIBIT 207: Label as EXHIBIT 207, evidence
that the proposed historic residential development has received an
historic property designation by a federal, state or local governmental
entity. Such evidence must be in the form of a letter from the
designating entity identifying the development by name and address
and stating that the project is:

(i) listed in the National Register of Historic Places
under the U.S. Department of the Interior in accordance with the
National Historic Preservation Act of 1966;

(ii) located in a registered historic district and cer-
tified by the U.S. Department of the Interior as being of historic
significance to that district;

(iii) identified in a city, county, or state historic
preservation list; or

(iv) designated as a state landmark. (6 points)

(L) Property Owner will set-aside Units for house-
holds with incomes at 50% or less of Area Median Family Income
(AMFI) for occupancy of the tax credit Units (TCU’s) in the develop-
ment. The rents for these Units must not be higher than the allowable
tax credit rents at the 50% AMFI level. Utilize the percentages below
to assess the appropriate score:

(i) Four points will be awarded for the first 10%
of the Units in the development that are set-aside for tenants with
incomes at 50% or less of AMFI. (4 points)

(ii) An additional point will be awarded for every
5% of additional Units set-aside for tenants with incomes at 50% or
less of AMFI up to a maximum of four points. (4 points)

(M) Proposed development is comprised of fourplexes
in clusters of four or more on contiguous property under common

ownership, management and Control or townhome developments of
at least 16 Units. To qualify for these points the development must
have a density of no more than 16 Units per acre. (5 points)

(N) EXHIBIT 208: Label as EXHIBIT 208, for re-
habilitation evidence that a majority of the development’s residential
Units, as of the end of the Application Acceptance Period, are vacant
and uninhabitable. Such evidence must be in the form of a letter
and report from the local municipal authority citing substantial code
violations. To qualify for these points, the Applicant or its Affiliates
must not have owned a significant interest in, or have had Control
of the Project during the period in which such Units were rendered
uninhabitable. (4 points)

(O) EXHIBIT 209: Label as EXHIBIT 209, evidence
from the local municipal authority stating that the proposed develop-
ment fulfills a need for additional affordable rental housing as evi-
denced in a local Consolidated Plan, State Low Income Housing Plan,
Comprehensive Plan or other planning document and is supported by
the local municipal authority. (5 points)

(P) The Project is a Small Development. A Small
Development is defined as a Project consisting of not more than 35
multifamily Units, which is not a part of, or contiguous to, a larger
Project. A Project may not receive points for this characteristic if it
would otherwise qualify as a Rural Project. (5 points)

(4) SPONSOR CHARACTERISTICS

(A) EXHIBIT 210: Label as EXHIBIT 210, evidence
that the ownership entity, general partner, general contractor or its
principals have a record of successfully constructing or developing
residential units or comparable commercial property (i.e., dormitory
and hotel/motel). Evidence must be in the form of the AIA Document
A111 - Standard Form of Agreement Between Owner & Contractor,
the AIA Document G704 - Certificate of Substantial Completion, IRS
Form 8609, HUD Form 9822, Development Agreements, Partnership
Agreements, or other appropriate documentation verifying that the
ownership entity, general partner, general contractor or their principals
have the required experience. The criteria and conditions related to
a general contractor as outlined in §49.8(c) of this title (relating to
Housing Credit Allocations) must be met in order to receive a final
allocation of credits. Therefore, while points may be awarded for
experience under this §49.6(c)(4)(A) during the application process,
if upon review of documents required pursuant to §49.8(c) of this
title (relating to Housing Credit Allocations), the general contractor
is shown not to have the required experience, the conditions of the
commitment notice or carryover agreement will not have been met
and the final allocation of credits may be denied. The evidence must
clearly indicate:

(i) that the project has been completed (i.e. Devel-
opment Agreements, Partnership Agreements, etc. must be accom-
panied by certificates of completion.);

(ii) that the names on the forms and agreements tie
back to the ownership entity, general partner, general contractor and
their respective principals as listed in the Application;

(iii) the number of units completed or substantially
completed.

(iv) the term "successfully" is defined as acting in
a capacity as the general contractor or developer of;

(v) at least 100 multifamily residential units or
comparable commercial property;
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(vi) at least 35 multifamily residential units or
comparable commercial property if the project applying for credits is
a Rural Project; or

(vii) Property Owners in noncompliance with
HUD, TxRD, HOME, or LIHTC, but which are not barred from
having an Application recommended by §49.4(f), or which have had
a continuing pattern of defaults and foreclosures are ineligible to
claim the points for this item. (10 points)

(B) EXHIBIT 211: Label as EXHIBIT 211, evidence
that the HUB has been certified by the General Services Commission
and is the Project Owner or Controls the Project Owner. With
respect to the filing of an Application and the development, operation
and ownership of a Project, the historically underutilized person
or persons whose ownership interests comprise a majority of a
corporation, partnership, joint venture or other business entity, must
maintain this majority and must demonstrate regular, continuous, and
substantial participation in the operation and management activities
of the entity. Likewise, with regard to a sole proprietorship, the
individual who comprises the sole proprietorship must demonstrate
regular, continuous, and substantial participation in the development,
operation and ownership of the Project. The Department shall require
evidence of regular, continuous and substantial participation and
this evidence shall include, but not limited to, the agreement to
personally guarantee the interim construction loan secured (and all
other guarantees to the equity investor) relative to the development of
a Project by the person or persons upon whose purported ownership
interest(s) and participation form the basis for which the designation
of a HUB is being claimed. Any such guarantee wherein an Affiliate,
partner and or Beneficial Owner of the guarantor agrees to indemnify,
in whole or in part, the guarantor from the liability arising from the
guarantee, shall not constitute said evidence. The Department shall,
during and after the Application Round, monitor those individuals
upon whose purported ownership interest(s) and participation form
the basis for which the designation of HUB is being claimed and may
require the submission of any additional documentation as required
to verify said evidence. To qualify for these points, in addition to the
certification from the General Services Commission, the historically
underutilized person or persons whose ownership interest(s) form the
basis of the HUB designation must provide the necessary loan and
syndication guarantees to develop the Project. The Department’s goal
is to have substantive participation by those individuals upon whose
purported ownership interest(s) and participation form the basis for
which the designation as a HUB is claimed. A determination by the
Department that there has been a material misrepresentation as to
such participation or that insufficient evidence has been provided to
substantiate such participation will be final and points awarded for
HUB participation will be withdrawn accordingly. (5 points)

(5) PARTICIPATION OF LOCAL TAX EXEMPT OR-
GANIZATIONS. EXHIBIT 212: Label as EXHIBIT 212, evidence
that the Property owner has an executed agreement with a Local Tax
Exempt Organization for the provision of special supportive services
that would not otherwise be available to the tenants. The supportive
services will be evaluated based upon the following:

(A) the duration of the service agreement,

(B) the accessibility and appropriateness of the service
to the tenants,

(C) the experience of the service provider, and

(D) the importance of the service in enhancing the
tenants standard of living. The supportive service will be included in
the LURA. (Up to 5 points)

(6) TENANT POPULATIONS WITH SPECIAL HOUS-
ING NEEDS.

(A) This criterion applies to elderly Projects which
must provide significant facilities and services specifically designed
to meet the physical and social needs of the residents. Significant ser-
vices may include congregate dining facilities, social and recreation
programs, continuing education, welfare information and counseling,
referral services, transportation and recreation. Other attributes of
such Projects include providing hand rails along steps and interior
hallways, grab bars in bathrooms, routes that allow for barrier-free
lever type doorknobs and single lever faucets, as well as elevators for
Projects of over two stories. Elderly Projects must not contain any
Units with three or more bedrooms. Such a Project must conform to
the Federal Fair Housing Act and must be a Project which:

(i) which is intended for, and solely occupied by
Persons 62 years of age or older; or

(ii) in which all Units (excluding those occupied
by an employee or owner) are constructed for, and occupied by at
least one Person who is 60 years of age or older; and

(iii) which adheres to policies and procedures
which demonstrate a firm commitment by the owner and manager
to provide housing for Persons 60 years of age or older. (10 points)

(B) EXHIBIT 213: Label as EXHIBIT 213, evidence
verifying that the subject development provides Units specifically
equipped for persons with physical or mental disabilities. Such
evidence must be in the form of a certification from an accredited
architect stating the number of Units which are/will be designed
to meet American National Standards for buildings and facilities
providing accessibility and usability for Persons with Disabilities
(ANSI A117.1 - 1992 or successor) and will conform to the Fair
Housing Act. "Equipped" means that features that make the Units
fully usable to such persons are installed in the Units at the time of
construction or provisions have been included in construction for easy
modification to meet the ANSI A117.1 standards. The Department
will require a minimum of two years during which set-aside units
must either be occupied by tenants who are physically or mentally
disabled or held vacant while being marketed to such tenants. If
after this two year period, the Project Owner is unable to locate
qualified Persons with disabilities following a good-faith effort, the
units may be rented to tenants without disabilities, provided that the
next available unit (from among those set-aside for Persons with
disabilities) shall first be made available to Persons with disabilities.
To comply with this provision all Project Owners must maintain
a waiting list of qualified tenants with disabilities throughout the
Compliance Period. When such Units become available, Project
Owners must contact persons on the waiting list and/or provide notice
to local service providers that such Units are available.

(i) 6.0% to 10% of Units are set-aside for persons
with physical or mental disabilities. (4 points)

(ii) 11% to 15% of Units are set-aside for persons
with physical/mental disabilities. (6 points)

(iii) 16% + of Units are set-aside for persons with
physical/mental disabilities. (8 points)

(C) EXHIBIT 214: Label as EXHIBIT 214, evidence
that the Project is designed solely for transitional housing for home-
less persons on a non-transient basis, with supportive services de-
signed to assist tenants in locating and retaining permanent housing.
Such evidence must include a detailed narrative describing the type
of proposed housing; a referral agreement with an established organi-
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zation which provides services to the homeless; and a marketing plan
designed to attract qualified tenants and housing providers, as well as
a list of supportive services. (15 points)

(7) PUBLIC HOUSING WAITING LISTS. EXHIBIT
215: Label as EXHIBIT 215, evidence that the Property owner has
committed in writing to the local public housing authority (PHA),
the availability of Units which also states that the Property owner
agrees to consider as potential tenants, those households on the PHA’s
waiting list. Property owner’s letter to the PHA must be accompanied
by a marketing plan outlining how these Units will be marketed to
individuals on the waiting list. If no PHA is within the locality of
the development PHA, the Property owner must utilize the nearest
authority or office responsible for administering Section 8 programs.
Such evidence must include a copy of the Property owner’s letter to
the local PHA; a copy of the marketing plan submitted with letter
to the local PHA; verification of receipt by the PHA in the form of
certified return receipt or overnight mail receipt; and a letter received
from an appropriate municipal authority, or local PHA stating the
need for additional affordable housing Units within its jurisdiction.
(3 points)

(8) SUBSTANTIAL READINESS TO PROCEED. EX-
HIBIT 216: Label as EXHIBIT 216, evidence of substantial readi-
ness to proceed. Such evidence must be in the form of an enforceable
construction financing commitment from a regulated financial institu-
tion that is actively and regularly engaged in the business of lending
money. Such a commitment must be a written approval of a loan or
grant (i.e., preliminary approval by the lender’s loan committee) and
be subject only to conditions fully under the control of the Applicant
to satisfy (excluding the allocation of tax credits). (4 Points)

(9) BONUS POINTS

(A) EXHIBIT 217: Label as Exhibit 217, evidence
that Sponsor agrees to provide a right of first refusal to purchase
the Project upon or following the end of the Compliance Period for
the minimum purchase price provided in, and in accordance with
the requirements of, § 42(i)(7) of the Code (the "Minimum Purchase
Price"), to (a) a Qualified Nonprofit Organization, (b) the Department,
and (c) an individual tenant with respect to a single family building or
a tenant cooperative and/or a resident management corporation in the
Project or other association of tenants in the Project with respect to
multifamily developments (together, including the tenants of a single
family building, a "Tenant Organization"). Sponsor may qualify for
this bonus by agreeing that the LURA with respect to the Project
will, in substance, contain the following terms:

(i) Upon the earlier to occur of:

(I) the Sponsor’s determination to sell the
Project, or

(II) the Sponsor’s request to the Department,
pursuant to §42 (h)(6)(I) of the Code, to find a buyer who will
purchase the Project pursuant to a "qualified contract" within the
meaning of §42 (h)(6)(F) of the Code, the Sponsor shall provide
a notice of intent to sell the Project ("Notice of Intent") to the
Department and to such other parties as the Department may direct
at that time. If the Sponsor determines that it will sell the Project at
the end of the Compliance Period, the Notice of Intent shall be given
no later than two years prior to expiration of the Compliance Period.

(ii) During the two years following the giving of
Notice of Intent, the Sponsor may enter into an agreement to sell
the Project only in accordance with a right of first refusal for sale at
the Minimum Purchase Price with parties in the following order of
priority:

(I) during the first six-month period after the
Notice of Intent, only with a Qualified Nonprofit Organization that is
also a community housing development organization, as defined for
purposes of the federal HOME Investment Partnerships Program at
24 C.F.R. §92.1 (a "CHDO") and is approved by the Department;

(II) during the second six-month period after
the Notice of Intent, only with a Qualified Nonprofit Organization or
a Tenant Organization; and during the second year after the Notice
of Intent, only with the Department or with a Qualified Nonprofit
Organization approved by the Department or a Tenant Organization
approved by the Department.

(iii) After the later to occur of (I) the end of the
Compliance Period or (II) two years from delivery of a Notice of
Intent, the Sponsor may sell the Project without regard to any right
of first refusal established by the LURA if: (x) no offer to purchase
the Project at or above the Minimum Purchase Price has been made
by a Qualified Nonprofit Organization, a Tenant Organization or the
Department, or (y) a period of 120 days has expired from the date of
acceptance of such offer without the sale having occurred, provided
that the failure to close within such 120-day period shall not have
been caused by the Sponsor or matters related to the title for the
Project.

(iv) At any time prior to the giving of the Notice
of Intent, the Sponsor may enter into an agreement with one
or more specific Qualified Nonprofit Organizations and/or Tenant
Organizations to provide a right of first refusal to purchase the Project
for the Minimum Purchase Price, but any such agreement shall only
permit purchase of the Project by such organization in accordance
with and subject to the priorities set forth in paragraph (ii) of this
section.

(v) The Department shall, at the request of the
Sponsor, identify in the LURA a Qualified Nonprofit Organization or
Tenant Organization which shall hold a limited priority in exercising a
right of first refusal to purchase the Project at the Minimum Purchase
Price, in accordance with and subject to the priorities set forth in
paragraph (ii) of this section. (5 points)

(B) Application is received within the first ten work-
ing days of the Application Acceptance Period. (2 points)

(d) Final Ranking. The Department will evaluate Projects
according to the strength of the Project in meeting the Threshold
and Selection Criteria. In the event that two or more Applications
receive the same number of points in any given set-aside category,
the Department in addition to factors outlined in §49.4(h) of this title
(relating to Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments) will utilize the following factors
in the order presented in paragraphs (1)-(7) of this subsection in
making a determination as to which Project will receive a preference
in consideration for a tax credit commitment:

(1) which demonstrates the highest substantial readiness
to proceed as evidenced by the Selection Criteria, more specifically
provided for in subsection (c)(8) of this section;

(2) which provide for the most efficient usage of the low
income housing tax credit on a per Unit basis;

(3) which have substantial community support as evi-
denced by the commitment of local public funds toward the con-
struction, rehabilitation and acquisition and subsequent rehabilitation
of the Project;
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(4) Project which is a Special Housing Project as defined
in §49.2 of this title (relating to Definitions);

(5) which serve the lowest income tenants;

(6) which serve low income tenants for the longest period
of time, in the form of a longer Compliance Period and/or extended
low income use period (as set forth in the Extended Low Income
Housing Commitment Agreement); and

(7) whose Unit composition provides the highest percent-
age of three bedrooms or greater sized Units.

(e) Past Performance. In reaching the final ranking of an
Application, the Department will take into consideration the Project
Owner’s history in the tax credit program and other affordable
housing programs. The Department may disqualify from this
allocation round, any Applicant, Project Owner, developer and its
partners, principals, and/or Affiliates who have received an allocation
of credits in the 1996 round and who have not yet finalized the
closing of the construction loan as of the close of this Application
Acceptance Period. The Department may deduct up to ten points
from the final score of any Applicant (or an Affiliate of which), in
the past, has not placed into service developments for which the
Department has made an allocation, or if a Property Owner has
failed to perform under the obligations of any previous Commitment
Notice. The Department may, at its sole discretion disqualify or
impose limitation or disabilities upon an Applicant, Project Owner,
developer, and its partners, principals and/or Affiliates with respect
to the competition for allocations of tax credits as a consequence
of material misstatement or omission, noncompliance with any Code
requirements, or any of the terms, conditions or obligations of the
program for any Project that has received a commitment or allocation,
or for failure to place in service buildings for which credits were
allocated. The Department will disqualify an Applicant who has
been convicted of fraud, theft, misappropriation of funds; who has
made misrepresentations to the Department; who is in noncompliance
with the LURA or other similar agreement for any other Project
monitored by the Department, or who is in noncompliance under this
program or another program administered by this Department or other
governmental entities. Additionally, Applicants are advised that the
Department reserves the right to reject Applications which include
principals who have been:

(1) Excluded from federal and non federal procurement
programs (either debarment or suspension);

(2) Convicted of a felony offense;

(3) Indicted or subject to enforcement action under state
of federal securities law; and

(4) Negligent in the physical upkeep of subject Property,
or negligent in the operation of the subject Property, as deemed so by
another federal or state authority. All such rejections of Applications
shall be at the sole discretion of the Department.

(f) Credit Amount.

(1) The Department shall issue tax credits only in the
amount needed for the financial feasibility and viability of a Project
throughout the Compliance Period. The issuance of tax credits or
the determination of any allocation amount in no way represents or
purports to warrant the feasibility or viability of the Project by the
Department. The Department will limit the allocation of tax credits to
no more than $1.2 million per Project or $2.4 million per Applicant.
For these purposes this limitation will apply to all Affiliates of any
Applicant, developer, Project Owner, general partner, sponsor or their

Affiliates or related entities unless otherwise provided for by the
Department.

(2) In making determinations with respect to the lim-
itation the Department may take into account such factors as the
percentage of interest held by a particular individual or any Affili-
ate thereof in a Project, the amount of fees or other compensations
paid to a particular individual or any Affiliate thereof with respect
to a Project, any other financial benefits, either directly or indirectly
through Beneficial Ownership received by a particular individual or
any Affiliate thereof with respect to a Project. The Committee, in
its sole discretion, may allocate credits to a Project Owner in addi-
tion to those awarded at the time of the initial Carryover Allocation
in instances where there is bona fide substantiation of cost overruns
and the Department has made a determination that the allocation is
needed to maintain the Project’s financial viability as a qualified low
income Project. The limitation does not apply:

(A) to an entity which raises or provides equity for
one or more Projects, solely with respect to its actions in raising
or providing equity for such Projects (including syndication related
activities as agent on behalf of investors),

(B) to the provision by an entity of "qualified com-
mercial financing" within the meaning of the Code, §49(a)(1)(D)(ii)
(without regard to the 80% limitation thereof),

(C) to a Qualified Nonprofit Organization or other
not-for-profit entity, to the extent that the participation in a Project
by such organization consists of the provision of loan funds or grants,
and

(D) to a Project Consultant with respect to the
provision of consulting services.

(g) Limitations on the Size of Projects. Rural Projects
involving new construction must not exceed 75 Units. All other
Projects involving new construction or requesting both rehabilitation
and new construction tax credits will be limited to 250 Units.

(h) Tax Exempt Bond Financed Projects. Applications for
Projects which receive at least 50% of their financing from the
proceeds of tax-exempt bonds which are subject to the state volume
cap as described in the Code, §42(h)(4)(B) are also subject to
evaluation under the QAP and Rules. Such Projects must meet all
the Threshold Requirements stipulated in the most recently approved
QAP and Rules. Such Projects must also demonstrate consistency
with the bond issuer’s local Consolidated Plan. The issuer, (if other
than the Department) may, at its discretion, enter into a contractual
agreement to allow the Department to underwrite the Project. If
the Department does not underwrite the Project for feasibility, it
will require evidence that such a determination has been made by
the issuer of the bonds. If the Department determines that all
requirements have been met, the Ad Hoc Tax Credit Committee,
without further action, shall authorize the Department to issue
an appropriate notice to the Sponsor that the Project satisfies the
requirements of the QAP and Rules in accordance with §42(m)(1)(D).

(i) Adherence to Obligations. All representations, undertak-
ings and commitments made by an Applicant in the applications
process for a Project, whether with respect to Threshold Criteria, Se-
lection Criteria or otherwise, shall be deemed to be a condition to any
Commitment Notice and/or Carryover Allocation for such Project,
the violation of which shall be cause for cancellation of such Com-
mitment Notice or Carryover Allocation by the Department, and if
concerning the ongoing features or operation of the Project, shall be
reflected in the LURA. All such representations are enforceable by
the Department, including enforcement by administrative penalties
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for failure to perform as stated in the representation and enforcement
by inclusion in deed restrictions to which the Department is a party.

§49.7. Compliance Monitoring.

(a) The Code, §42 (m)(1)(B)(iii), requires each State Allo-
cating Agency to include in its "Qualified Allocation Plan" a proce-
dure that the agency (or an agent or other private Contractor of such
agency) will follow in monitoring Projects for noncompliance with
the provisions of the Code, §42 and in notifying the Internal Revenue
Service (the "Service"), or its successor, of such noncompliance of
which such agency becomes aware. This procedure does not address
forms and other records that may be required by the Service on ex-
amination or audit.

(b) The Department will also monitor compliance with any
additional covenants made by the Project Owner in the Extended Low
Income Housing Commitment Agreement.

(c) The owner of a low income housing Project must keep
records for each qualified low income building in the Project showing:

(1) the total number of residential rental Units in the
building (including the number of bedrooms and the size in square
feet of each residential rental Unit);

(2) the percentage of residential rental Units in the
building that are low income Units;

(3) the rent charged on each residential rental Unit in the
building including documentation to support the utility allowance;

(4) the number of occupants in each low income Unit;

(5) the low income Unit vacancies in the building and
information that shows when, and to whom, the next available Units
were rented;

(6) the annual income certification of each low income
tenant per Unit, in the form designated by the Department in the
Compliance Reference Guide, as may be amended;

(7) documentation to support each low income tenant’s
income certification, consistent with the verification procedures
required by HUD under §8 of the United States Housing Act of 1937
(§8). In the case of a tenant receiving housing assistance payments
under §8, the documentation requirement is satisfied if the public
housing authority provides a statement to the Project Owner declaring
that the tenant’s income does not exceed the applicable income limit
under the Code, §42(g) as described in the Compliance Reference
Guide;

(8) the Eligible Basis and Qualified Basis of the building
at the end of the first year of the Credit Period;

(9) the character and use of the nonresidential portion of
the building included in the building’s Eligible Basis under the Code,
§42(d), (e.g. tenant facilities that are available on a comparable basis
to all tenants and for which no separate fee is charged for use of the
facilities, or facilities reasonably required by the Project); and

(10) additional information as required by the Depart-
ment.

(d) Record retention provision. The owner of a low
income housing Project is required to retain the records described
in subsection (c) of this section for at least six years after the due
date (with extensions) for filing the federal income tax return for that
year; however, the records for the first year of the tax Credit Period
must be retained for at least six years beyond the due date (with
extensions) for filing the federal income tax return for the last year
of the Compliance Period of the building.

(e) Certification and Review.

(1) On or before February 1st of each year, the Depart-
ment will send each Project Owner of a completed Project an Owner’s
Certification of Program Compliance to be completed by the Owner
and returned to the Department on or before the first day of March
of each year in the Compliance Period. Any Project for which the
certification is not received by the Department, is received past due,
or is incomplete, improperly completed or not signed by the Project
Owner, will be considered not in compliance with the provisions of
the Code. The Owner Certification of Program Compliance shall
cover the proceeding calendar year and shall include the following
statements of the Owner:

(A) the Project met the minimum set-aside test which
was applicable to the Project;

(B) there was no change in the Applicable Fraction
of any building in the Project, or that there was a change, and a
description of the change;

(C) the owner has received an annual income certi-
fication from each low income tenant and documentation to support
that certification;

(D) each low income Unit in the Project was rent-
restricted under the Code, §42(g)(2) and Internal Revenue Service
Final Regulation §1.42 - 10 regarding utility allowances;

(E) all Units in the Project were for use by the general
public and used on a non-transient basis (except for transitional
housing for the homeless provided under the Code, §42(i)(3)(B)(iii));

(F) each building in the Project was suitable for
occupancy, taking into account local health, safety, and building
codes;

(G) either there was no change in the Eligible Basis
(as defined in the Code, §42(d)) of any building in the Project, or
that there has been a change, and the nature of the change;

(H) all tenant facilities included in the Eligible Basis
under the Code, §42(d), of any building in the Project, such as
swimming pools, other recreational facilities, and parking areas, were
provided on a comparable basis without charge to all tenants in the
building;

(I) if a low income Unit in the Project became vacant
during the year, reasonable attempts were, or are being, made to rent
that Unit or the next available Unit of comparable or smaller size
to tenants having a qualifying income before any other Units in the
Project were, or will be, rented to tenants not having a qualifying
income;

(J) if the income of tenants of a low income Unit
in the Project increased above the limit allowed in the Code,
§42(g)(2)(D)(ii), the next available Unit of comparable or smaller size
in the Project was, or will be, rented to tenants having a qualifying
income;

(K) a LURA including an extended low income hous-
ing commitment agreement as described in the Code, §42(h)(6)(B),
was in effect for buildings subject to the Revenue Reconciliation Act
of 1989, §7106(c)(1) (generally any building receiving an allocation
after 1989);

(L) no change in the ownership of a Project has
occurred during the reporting period;

(M) the Project Owner has not been notified by the
Internal Revenue Service that the Project is no longer "a qualified
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low income housing project" within the meaning of the Code, §42;
and

(N) the Project met all terms and conditions which
were recorded in the LURA, or if no LURA was required to be
recorded, the Project met all representations of the Project Owner in
the Application for credits.

(2) Review.

(A) The Department will review each Owner’s Certi-
fication of Program Compliance for compliance with the requirements
of the Code, §42.

(B) Each year, the Department will perform monitor-
ing reviews of at least 20% of the low income housing Projects. A
monitoring review will include an inspection of the income certifi-
cation, the documentation the Project Owner has received to support
that certification, the rent record for each low income tenant, and any
additional information that the Department deems necessary, for at
least 20% of the low income Units in those Projects. The Department
shall give reasonable notice to the Project Owner that an inspection
will occur; however, the Projects and records to be reviewed will be
selected by the Department in its discretion. Monitoring reviews will
be performed at the location of the Project, unless the Project is re-
quired to have fewer than ten low income Units.

(C) The Department may, at the time and in the
form designated by the Department, require the Project Owners to
submit for compliance review, information on tenant income and
rent for each low income Unit, and may require a Project Owner
to submit for compliance review a copy of the income certification,
the documentation the Project Owner has received to support that
certification and the rent record for any low income tenant.

(3) Exception. The Department may, at its discretion,
enter into a Memorandum of Understanding with the TxRD, whereby
the TxRD agrees to provide to the Department information concerning
the income and rent of the tenants in buildings financed by the
TxRD under its §515 program. Owners of such buildings may be
excepted from the review procedures of paragraph (2)(B) or (C) of
this subsection or both; however, if the information provided by TxRD
is not sufficient for the Department to make a determination that the
income limitation and rent restrictions of the Code, §42(g)(1) and
(2), are met, the Project Owner must provide the Department with
additional information.

(f) Inspection provision. The Department retains the right
to perform an on site inspection of any low income housing Project
including all books and record pertaining thereto through either the
end of the Compliance Period or the end of the period covered by any
Extended Low Income Housing Commitment Agreement, whichever
is later. An inspection under this subsection may be in addition to
any review under subsection (e)(2) of this section.

(g) Notices to Owner. The Department will provide prompt
written notice to the owner of a low income housing Project if the
Department does not receive the certification described in subsection
(e)(1) of this section or discovers through audit, inspection, review
or any other manner, that the Project is not in compliance with the
provisions of the Code, §42. The notice will specify a correction
period which will not exceed 90 days, during which the owner
may respond to the Department’s findings, bring the Property into
compliance, or supply any missing certifications. The Department
may extend the correction period for up to six months if it determines
there is good cause for granting an extension. If any communication
to the Project Owner under this section is returned to the Department

as unclaimed or undeliverable, the Project may be considered not in
compliance without further notice to the Project Owner.

(h) Notice to the Internal Revenue Service.

(1) Regardless of whether the noncompliance is cor-
rected, the Department is required to file IRS Form 8823, Low In-
come Housing Credit Agencies Report of Noncompliance, with the
Internal Revenue Service. IRS Form 8823 will be filed not later than
45 days after the end of the correction period specified in the No-
tice to Owner, but will not be filed before the end of the correction
period. The Department will explain on IRS Form 8823 the nature
of the noncompliance and will indicate whether the Project Owner
has corrected the noncompliance or has otherwise responded to the
Department’s findings.

(2) The Department will retain records of noncompliance
or failure to certify for six years beyond the Department’s filing of
the respective IRS Form 8823. In all other cases, the Department will
retain the certification and records described in this section for three
years from the end of the calendar year the Department receives the
certifications and records.

(i) Notices to the Department.

(1) A Project Owner must notify the Department in
writing prior to any sale, transfer, exchange, or renaming of the
Project or any portion of the Project, and this notification requirement
shall be included in a LURA with respect to each Project. For
Rural Projects that are federally assisted or purchased from HUD,
the Department shall not authorize the sale of any apportionment of
the entire tax credit development.

(2) A Project Owner must notify the Department in
writing of any change of address to which subsequent notices or
communications shall be sent.

(j) Liability. Compliance with the requirements of the
Code, §42 is the sole responsibility of the owner of the building
for which the credit is allowable. By monitoring for compliance, the
Department in no way assumes any liability whatsoever for any action
or failure to act by the owner including the owner’s noncompliance
with the Code, §42.

(k) These provisions apply to all buildings for which a
low income housing credit is, or has been, allowable at any time.
The Department is not required to monitor whether a building or
Project was in compliance with the requirements of the Code, §42,
prior to January 1, 1992. However, if the Department becomes
aware of noncompliance that occurred prior to January 1, 1992, the
Department is required to notify the Service in a manner consistent
with subsection (g) of this section.

§49.8. Housing Credit Allocations.

(a) The Housing Credit Allocation Amount shall not exceed
the dollar amount the Department determines is necessary for the fi-
nancial feasibility and the long term viability of the Project through-
out the Compliance Period. such determination shall be made by
the Department at the time of issuance of the Commitment Notice;
at the time the Department makes a housing credit allocation; and/
or the date the building is placed in service. Any housing credit al-
location amount specified in a Commitment Notice, allocation and/
or Carryover Allocation Document is subject to change by the De-
partment dependent upon such determination. Such a determination
shall be made by the Department based on its evaluation and pro-
cedures, considering the items specified in the Code, §42(m)(2)(B),
AND THE DEPARTMENT IN NO WAY OR MANNER REPRE-
SENTS OR WARRANTS TO ANY PROJECT OWNER, SPONSOR,
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INVESTOR, LENDER OR OTHER ENTITY THAT THE PROJECT
IS, IN FACT, FEASIBLE OR VIABLE.

(b) When the Project Owner is in full compliance with the
QAP and the Rules in this chapter, the Commitment Notice, the
Carryover Allocation Procedures Manual and all fees as specified
within §49.11 of this title (relating to Program Fees) have been
received by the Department, the Department, if requested, shall
execute a Carryover Allocation Document which has been properly
completed, executed and notarized by the Project Owner. The
Department shall return one executed copy to the Project Owner.

(c) The General Contractor hired by the Project Owner must
meet specific criteria as defined by the Seventy-fifth Legislature. A
general contractor hired by an applicant or an applicant , if the
applicant serves as general contractor must demonstrate a history
of constructing similar types of housings without the use of federal
tax credits. Evidence must be submitted to the Department which
sufficiently documents that the general contractor has constructed
some housing without the use of low income housing credits. This
documentation will be required as a condition of the commitment
notice or carryover agreement, and must be complied with prior
to commencement of construction and at cost certification and final
allocation of credits.

(d) All Carryover Allocations will be contingent upon the
following:

(1) The Project Owner’s closing of the construction loan
shall occur within 150 days from the date of the execution of the
Carryover Allocation Document with a one-time 30 day extension.
All requests for extensions by Applicants shall be submitted to the
Department for review. The Committee may grant extensions, in its
sole discretion, on a case-by-case basis. The Committee may, in its
sole discretion, waive related fees. Copies of the closing documents
must be submitted to the Department within two weeks after the
closing. The Carryover Allocation will automatically be revoked if
the Project Owner fails to meet the aforementioned closing deadline,
and all credits previously allocated to that Project will be returned to
the general pool for reallocation.

(2) The Project Owner must commence and continue sub-
stantial construction activities within a year of the execution of the
Carryover Allocation document and evidence such activity in a format
prescribed by the Department, (as more fully defined in the Carry-
over Allocation Procedures Manual), outlining progress towards plac-
ing the Project in service in an expeditious manner. All requests for
extensions by Applicants shall be submitted to the Department for
review, and the Committee may grant extensions, in its sole discre-
tion, on a case-by-case basis

(e) The Department shall not allocate additional credits
to a developer/Project Owner who is unable to provide evidence,
satisfactory to the Department, of progress towards placements in
service for a Project(s) that is in carryover. An allocation will
be made in the name of the Applicant identified in the related
Commitment Notice. If an allocation is made in the name of
the party expected to be the general partner in an eventual owner
partnership, the Department may, upon request, approve a transfer
of allocation to such owner partnership in which such party is the
sole general partner. Any other transfer of an allocation will be
subject to review and approval by the Department. The approval
of any such transfer does not constitute a representation to the
effect that such transfer is permissible under the Code or without
adverse consequences thereunder, and the Department may condition
its approval upon receipt and approval of complete documentation
regarding the new owner including all the criteria for scoring,

evaluation and underwriting, among others, which were applicable
to the original Applicant.

(f) The Department shall make a housing credit allocation,
either in the form of IRS Form 8609, with respect to current year
allocations for buildings placed in service, or in the Carryover
Allocation Document, for buildings not yet placed in service, to
any Project Owner who holds a Commitment Notice which has not
expired, and for which all fees as specified in §49.11 of this title
(relating to Program Fees), have been received by the Department. In
order for an IRS Form 8609 to be issued with respect to a building in
a Project, satisfactory evidence must be received by the Department
that such building is completed and has been placed in service in
accordance with the provisions of the Department’s Cost Certification
Procedures Manual. The Department shall mail or deliver IRS Form
8609 (or any successor form adopted by the Internal Revenue Service)
to the Project Owner, with Part I thereof completed in all respects
and signed by an authorized official of the Department. The delivery
of the IRS Form 8609 will only occur only after the Project Owner
has complied with all procedures and requirements listed within the
Cost Certification Procedures Manual. Regardless of the year of
Application to the Department for low income housing tax credits, the
current year’s Cost Certification Procedures Manual must be utilized
when filing all cost certification requests. A separate housing credit
allocation shall be made with respect to each building within a Project
which is eligible for a housing credit; provided, however, that where
an allocation is made pursuant to a Carryover Allocation Document on
a project basis in accordance with the Code, §42(h)(1)(F), a housing
credit dollar amount shall not be assigned to particular buildings in
the Project until the issuance of IRS Forms 8609 with respect to such
buildings.

(g) In making a housing credit allocation, the Department
shall specify a maximum Applicable Percentage, not to exceed the
Applicable Percentage for the building permitted by the Code, §42(b),
and a maximum Qualified Basis amount. In specifying the maximum
applicable percentage and the maximum Qualified Basis amount, the
Department shall disregard the first-year conventions described in the
Code, §42(f)(2)(A) and §42(f)(3)(B). The housing credit allocation
made by the Department shall not exceed the amount necessary to
support the extended low income housing commitment as required
by the Code, §42(h)(6)(C)(i).

(h) Project inspections shall be required to show that the
Project is built or rehabilitated according to required plans and
specifications. At a minimum, all Project inspections must include an
inspection for quality during the construction process while defects
can reasonably be corrected and a final inspection at the time the
Project is placed in service. All such Project inspections shall be
performed by the Department or by an independent, third party
inspector acceptable to the Department. The Project Owner shall
pay all fees and costs of said inspections.

(i) At the time each building in the Project is placed in ser-
vice, the Project Owner shall be responsible for furnishing the De-
partment with documentation which satisfies the requirements as set
forth in the Cost Certification Procedures Manual. The Department
may require copies of invoices and receipts and statements for mate-
rials and labor utilized for the new construction or rehabilitation and,
if applicable, a closing statement for the acquisition of the Project as
well as for the closing of all interim and permanent financing for the
Project.

§49.9. Department Records; Certain Required Filings.

(a) At all times during each calendar year the Department
shall maintain a record of the following:
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(1) the cumulative amount of the State Housing Credit
Ceiling that has been reserved pursuant to reservation notices during
such calendar year;

(2) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Commitment Notices
during such calendar year;

(3) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Carryover Allocation
Documents during such calendar year;

(4) the cumulative amount of housing credit allocations
made during such calendar year; and

(5) the remaining unused portion of the State Housing
Credit Ceiling for such calendar year.

(b) Not less frequently than quarterly during each calendar
year, the Department shall publish in the Texas Register each of the
items of information referred to in subsection (a) of this section.

(c) The Department shall mail to the Internal Revenue
Service, not later than the 28th day of the second calendar month
after the close of each calendar year during which the Department
makes housing credit allocations, the original of each completed (as
to Part I) IRS Form 8609, a copy of which was mailed or delivered
by the Department to a Project Owner during such calendar year,
along with a single completed IRS Form 8610, Annual Low Income
Housing Credit Agencies Report. When a Carryover Allocation is
made by the Department, a copy of IRS Form 8609 will be mailed
or delivered to the Project Owner by the Department in the year in
which the building(s) is placed in service, and thereafter the original
will be mailed to the Internal Revenue Service in the time sequence
above mentioned. The original of the Carryover Allocation Document
will be filed by the Department with IRS Form 8610 for the year in
which the allocation is made. The original of all executed Agreement
and Election Statements shall be filed by the Department with the
Department’s IRS Form 8610 for the year a housing credit allocation
is made as provided in this section.

§49.10. Department Responsibilities.

In making a housing credit allocation under this chapter, the
Department shall rely upon information contained in the Project
Owner’s Application to determine whether a building is eligible
for the credit under the Code, §42. The Project Owner shall
bear full responsibility for claiming the credit and assuring that
the Project complies with the requirements of the Code, §42. The
Department shall have no responsibility for ensuring that a Project
Owner who receives a housing credit allocation from the Department
will qualify for the housing credit. The Department will reject,
and consider barring the Project Owner from future participation
in the Department’s tax credit program as a consequence thereof,
any Application in which fraudulent information, knowingly false
documentation or other misrepresentation has been provided. The
aforementioned policy will apply at any stage of the evaluation or
approval process.

§49.11. Program Fees.

(a) Each Project Owner that submits an Application shall
submit to the Department, along with such Application, a non
refundable Application fee, as set forth in the Application Submission
Procedures Manual.

(b) For each Project that is to be evaluated by an independent
third party underwriter in accordance with §49.6(b)(3) of this
title (relating to Threshold Criteria; Evaluation Factors; Selection
Criteria; Final Ranking; Credit Amount; Tax Exempt Bond Financed

Projects), the Project Owner will be so informed in writing prior
to the commencement of any reviews by said underwriter. The
cost for the third party underwriting will be set forth in the
Application Submission Procedures Manual, and must be received
by the Department prior to the engagement of the underwriter. The
fees paid by the Project Owner to the Department for the third party
underwriting will be credited against the commitment fee established
in subsection (c) of this section, in the event that a Commitment
Notice is issued by the Department to the Project Owner.

(c) Each Project Owner that receives a Commitment Notice
shall submit to the Department, not later than the expiration date
on the commitment billing notice, a non refundable commitment
fee, as set forth in the Application Submission Procedures Manual.
The commitment fee shall be paid by cashier’s check. Projects
located within one of the targeted Texas counties, as indicated in
the Reference Manual, will be exempt from the requirement to pay a
commitment fee, in the event that Commitment Notice is issued.

(d) Each Project Owner that requests an extension of
the expiration date of a Commitment Notice, shall submit to the
Department, along with such request, a non refundable extension fee,
as set forth in the Application Submission Procedures Manual and
shall be paid by cashier’s check. Such extension shall be granted at
the discretion of the Department.

(e) Upon the Project being placed in service, the Project
Owner will pay a compliance monitoring fee in the form of a cashier’s
check, as set forth in the Application Submission Procedures Manual.
The compliance monitoring fee must be received by the Department
prior to the release of the IRS Form 8609 on the Project.

(f) Public information requests are processed by the De-
partment in accordance with the provisions of Texas Civil Statutes,
Article 6252-17a, codified as Government Code, Chapter 552, and
as amended by the Acts during the 73rd Legislature, and as may be
amended from time to time. The General Services Commission and
the Department determine the cost of copying, and other costs of
production.

(g) The amounts of the Application fee, commitment fee,
compliance monitoring fee, administrative fees, extension fee, and
other applicable fees as specified in the Application Submission
Procedures Manual will be revised by the Department from time to
time as necessary to ensure that such fees compensate the Department
for its administrative costs and expenses.

§49.12. Manner and Place of Filing Applications.

(a) All Applications, letters, documents, or other papers filed
with the Department will be received only between the hours of 8:00
a.m. and 5:00 p.m. on any day which is not a Saturday, Sunday or
a holiday established by law for state employees.

(b) All Applications and related documents submitted to the
Department shall be mailed or delivered to Low Income Housing
Tax Credit Program, Texas Department of Housing and Community
Affairs, 507 Sabine, Suite 400, Austin, Texas 78701.

§49.13. Withdrawals, Cancellations, Amendments.

(a) A Project Owner may withdraw an Application prior
to receiving a commitment, Carryover Allocation Document or
Housing Credit Allocation, or may cancel a Commitment Notice by
submitting to the Department a notice, as applicable, of withdrawal
or cancellation.

(b) The Department may consider an amendment to a
Commitment Notice, Carryover Allocation or other requirement with
respect to a Project if the revisions:
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(1) are consistent with the Code and the tax credit
program;

(2) do not occur while the Project is under consideration
for tax credits;

(3) do not involve a change in the number of points
scored (unless the Project’s ranking is adjusted because of such
change);

(4) do not involve a change in the Project’s site; or

(5) do not involve a change in the set-aside election.

(c) The Department may cancel a Commitment Notice or
Carryover Allocation prior to the issuance of IRS Form 8609 with
respect to a Project if:

(1) the Project Owner or any member of the Development
Team, or the Project, as applicable, fails to meet any of the conditions
of such Commitment Notice or Carryover Allocation or any of the
undertakings and commitments made by the Project Owner in the
applications process for the Project;

(2) any statement or representation made by the Project
Owner or made with respect to the Project Owner, the Development
Team or the Project is untrue or misleading;

(3) an event occurs with respect to any member of
the Development Team which would have made the Project’s
Application ineligible for funding pursuant to §49.4(f) of this title
(relating to Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments), if such event had occurred prior
to issuance of the Commitment Notice or Carryover Allocation; or

(4) the Project Owner, any member of the Development
Team, or the Project, as applicable, fails to comply with these Rules
or the procedures or requirements of the Department.

§49.14. Waiver and Amendment of Rules.

(a) The Board, in its discretion, may waive any one or more
of these Rules in cases of natural disasters such as fires, hurricanes,
tornadoes, earthquakes, or other acts of nature as declared by Fed-
eral or State authorities.

(b) The Department may amend this chapter and the Rules
contained herein at any time in accordance with the provisions of
Texas Civil Statutes, Article 6252-13a, codified as Government Code,
Chapter 2001, and as amended by the Acts of the Seventy-third
Legislature, and as may be amended from time to time.

§49.15. Forward Reservations; Binding Commitments.

(a) Anything in §49.4 of this title (relating to Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments) or elsewhere in this chapter to the contrary notwith-
standing, the Department with approval of the Board may determine
to issue commitments of tax credit authority with respect to Projects
from the State Housing Credit Ceiling for the calendar year following
the year of issuance (each a "forward commitment"). The Department
may make such forward commitments:

(1) with respect to Projects placed on a waiting list in
any previous Application Round during the year; or

(2) pursuant to an additional Application Round.

(b) If the Department determines to make forward commit-
ments pursuant to a new Application Round, it shall provide infor-
mation concerning such round in the Texas Register. In inviting and

evaluating Applications pursuant to an additional Allocation Round,
the Department may waive or modify any of the set-asides set forth in
§49.5(a) and (b) of this title (relating to Set-Asides, Commitments and
Preferences) and make such modifications as it determines appropri-
ate in the Threshold Criteria, evaluation factors and Selection Criteria
set forth in §49.6 of this title (relating to Threshold Criteria, Evalua-
tion Factors; Selection Criteria; Final Ranking; Credit Amount; Tax
Exempt Bond Financed Projects) and in the dates and times by which
actions are required to be performed under this chapter. The Depart-
ment may also, in an additional Application Round, include Projects
previously evaluated within the calendar year and rank such Projects
together with those for which Applications are newly received.

(c) Unless otherwise provided in the Commitment Notice
with respect to a Project selected to receive a forward commitment
or in the announcement of an Application Round for Projects seeking
a forward commitment, actions which are required to be performed
under this chapter by a particular date within a calendar year shall
be performed by such date in the calendar year of the anticipated
allocation rather than in the calendar year of the forward commitment.

(d) Any forward commitment made pursuant to this section
shall be made subject to the availability of State Housing Credit
Ceiling in the calendar year with respect to which the forward
commitment is made. No more than 15% of the per capita component
of State Housing Credit Ceiling anticipated to be available in the State
of Texas in a particular year shall be allocated pursuant to forward
commitments to Project Applications carried forward without being
ranked in the new Application Round pursuant to subsection (f) of
this section. If a forward commitment shall be made with respect
to a Project placed in service in the year of such commitment, the
forward commitment shall be a "binding commitment" to allocate
the applicable credit dollar amount within the meaning of the Code,
§42(h)(1)(C).

(e) If tax credit authority shall become available to the De-
partment later in a calendar year in which forward commitments have
been awarded, the Department may allocate such tax credit author-
ity to any eligible Project which received a forward commitment, in
which event the forward commitment shall be canceled with respect
to such Project.

(f) In addition to or in lieu of making forward commitments
pursuant to subsection (a) of this section, the Department may de-
termine to carry forward Project Applications on a waiting list or
otherwise received and ranked in any Application Round within a
calendar year to the subsequent calendar year, requiring such addi-
tional information, Applications and/or fees, if any, as it determines
appropriate. Project Applications carried forward may, within the
discretion of the Department, either be awarded credits in a separate
allocation round on the basis of rankings previously assigned or may
be ranked together with Project Applications invited and received in a
new Application Round. The Department may determine in a partic-
ular calendar year to carry forward some Project Applications under
the authority provided in this subsection, while issuing forward com-
mitments pursuant to subsection (a) of this section with respect to
others.

§49.16. Deadlines for Allocation of Low Income Housing Tax Cred-
its.

(a) Not later than November 15 of each year, the Department
shall prepare and submit to the Board for adoption the draft Qualified
Allocation Plan required by federal law for use by the Department
in setting criteria and priorities for the allocation of tax credits under
the low income housing tax credit program.
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(b) The Board shall adopt and submit to the governor the
Qualified Allocation Plan not later than January 31.

(c) The governor shall approve, reject, or modify and
approve the Qualified Allocation Plan not later than February 28.

(d) An Applicant for a low income housing tax credit to be
issued a Commitment Notice during the initial Application Round in
a calendar year must submit an Application to the Department not
later than May 15.

(e) The Board shall authorize the Department to issue a
Commitment Notice for allocation for the initial Application Round
of low income housing tax credits each year in accordance with the
Qualified Allocation Plan not later than July 31.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801837
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Effective date: March 1, 1998
Proposal publication date: November 24, 1997
For further information, please call: (512) 475–3726

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part IV. Texas Department of Licensing
and Regulation

Chapter 65. Boiler Division
16 TAC §§65.20, 65.60, 65.65, 65.80, 65.100

The Texas Department of Licensing and Regulation adopts
amendments to §§65.20, 65.60, 65.65, 65.80, and 65.100, con-
cerning the certification of boilers. These sections are adopted
without changes to the proposed text as published in the De-
cember 5, 1997 issue of the Texas Register (22 TexReg 11907)
and will not be republished.

The amendments to §65.20 clarify the intent of subsection (a) by
defining the responsibility of inspection by insurance inspection
agencies and the state.

The amendments to §65.60 provide a mandatory indoctrination
for inservice boiler inspectors prior to issuance of a commission.

The amendment to §65.65 revises the previous division name
to correspond with the existing division name.

The amendments to §65.80 provide for a change in power
boiler inspection fees due to a change in the American Society
of Mechanical Engineers (ASME) Boiler and Pressure Vessel
Code, Section I regarding a change from the usage of boiler
heating surface to capacity in establishing the system design of
a boiler.

The amendments in §65.100 provide for the use of remote water
level indicators in lieu of a direct reading water gage glass on
certain unfired steam boilers as shown in Exhibit 5A of the boiler
rules, 16 Tex. Admin. Code §65 (1996).

The amendments will function by increasing program integrity.
One comment was received which suggested rewording the
amendment to §65.100(c)(4) for clarification; however, the
department considers that the intent is clear with the current
wording.

The amendments are adopted under the Texas Health and
Safety Code Annotated §755 (Vernon 1997), which provides
the Texas Department of Licensing and Regulation the authority
to promulgate and enforce a code of rules in keeping with
standard usage for the construction, inspection, installation,
use, maintenance, repair, alteration, and operation of boilers.

The Code affected by the amendments is Texas Health & Safety
Code Annotated §755 (Vernon 1997) .

§65.20. Licensing/certification/registration requirements.

(a) Inspection of all boilers.

(1) All boilers not exempted by the Texas Health and
Safety Code, Annotated §755.022 shall be inspected in accordance
with the Texas Health and Safety Code, Annotated §755.025 and/or
§755.026, or with requirements specified under the applicable rules.

(2) Boilers shall be inspected by the inspection agency
where the boiler is insured. All uninsured boilers shall be inspected
by the chief inspector or deputy inspector.

(b)-(i) (No change.)

§65.60. Responsibilities of the department.

(a) (No change.)

(b) Commissions.

(1) (No change.)

(2) Authorized inspector.

(A)-(E) (No change.)

(F) When a request is for new issuance or reinstate-
ment as described in §65.20(g)(2)(A)(i) and (ii) of this title (relating
to licensing/certification/registration requirements), the inspector will
attend a mandatory indoctrination period of one and one-half days
prior to issuance of the commission.

(c)-(g) (No change.)

§65.65. Boiler Board.

(a) (No change.)

(b) Recommendations of the board will be transmitted to the
commissioner by the chairman of the board through the director of
code review and inspections.

(c)-(d) (No change.)

§65.80. Fees.

(a) Certificate/inspection fees.

(1) (No change.)

(2) Inspection by deputy inspector. The owner or
operator shall make payment of the appropriate fee as shown below.

(A) The inspection fees for all boilers other than
heating boilers shall be $110.

(B) (No change.)

(3) (No change.)

(b)-(f) (No change.)
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§65.100. Technical requirements.

(a)-(b) (No change.)

(c) Low-water fuel cutoffs and water feeding devices.

(1)-(3) (No change.)

(4) All newly installed automatically fired hot water
heating boilers, when installed in a forced circulation system and
not under continuous attendance, shall be equipped in the manner
described in this subsection. A coil-type boiler or a water-tube boiler
requiring forced circulation to prevent overheating of the coils or
tubes shall have a device which is listed by a nationally recognized
testing agency to prevent burner operation at a flow rate inadequate
to protect the boiler unit against overheating.

(5)-(6) (No change.)

(d) (No change.)

(e) Unfired steam boilers.

(1)-(2) (No change.)

(3) Requirements for water level indicators for unfired
steam boilers as shown in Exhibit 5A are given in §65.100(h)(3)(D).

(f)-(g) (No change.)

(h) Power boilers.

(1)-(2) (No change.)

(3) Water level indicators.

(A)-(C) (No change.)

(D) Each steam drum of an unfired steam boiler,
irrespective of pressure and temperature, as shown in Exhibit 5A shall
be provided with one direct reading water level indicator (water gage
glass) or two independent remote level indicators that are maintained
in simultaneous operation while the boiler is in service.

(E) In all installations where direct visual observations
of the water gage glass(es) cannot be made, two remote level
indicators shall be provided at operational level.

(F) The gage cock connections shall not be less than
1/2 inch pipe size.

(G) No outlet connections, except for damper regu-
lator, feedwater regulator, drains, steam gages, or apparatus of such
form as does not permit the escape of an appreciable amount of steam
or water therefrom, shall be placed on the pipes connecting a water
column or gage glass to a boiler.

(H) The water column shall be fitted with a drain
cock or drain valve of at least 3/4 inch pipe size. The water column
blowdown pipe shall not be less than 3/4 inch pipe size and shall be
piped to a safe point of discharge.

(I) Connections from the boiler to remote level
indicators shall be at least 3/4 inch pipe size to, and including the
isolation valve and at least 1/2 inch OD tubing from the isolation valve
to the remote level indicator. These connections shall be completely
independent of other connections for any function other than water
level indication.

(4)-(6) (No change.)

(i)-(l) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 3,
1998.

TRD-9801503
Tommy Smith
Executive Director
Texas Department of Licensing and Regulation
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 463–7348

♦ ♦ ♦
TITLE 19. EDUCATION

Part I. Texas Higher Education Coordinat-
ing Board

Chapter 12. Proprietary Schools

Subchapter A. Purpose and Authority
19 TAC §12.24

The Texas Higher Education Coordinating Board adopts amend-
ments to Chapter 12, Subchapter A, §12.24, concerning Pur-
pose and Authority (Definitions) with changes to the proposed
text as published in the December 5, 1997 issue of the Texas
Register (22 TexReg 11915). The changes were made to the
definition of Agent; removing the definition of Private- postsec-
ondary educational institution; and adding the definition of Rep-
resentative.

Comments were received from MTI College of Business and
Technology in Houston, Executive Secretarial School in Dallas,
and ITT Educational Services, Inc. in Indianapolis, Indiana.
The comments were that more clarification was needed to the
definitions. The agency agreed with these comments and, in
consideration thereof, made the appropriate changes.

The amendment is adopted under Texas Education Code,
§61.027 and §132.063 which provides the Texas Higher Ed-
ucation Coordinating Board with the authority to adopt rules
concerning Purpose and Authority (Definitions).

§12.24. Definitions.
The following words and terms shall have the following meanings,
unless the context clearly indicates otherwise.

Agent- A proprietary institution owner, partner, officer, director,
administrator, admissions representative, or financial aid administrator
who represents the institution in an official capacity. Persons
employed in clerical, custodial, or similar positions, or shareholders
with no direct relationship to the institution, are not considered agents
of an institution.

Exempt- A degree-granting institution which is exempt from Texas
Education Code, Chapter 132.

Representative- see Agent

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801724
James McWhorter
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Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: February 26, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
Subchapter C. Operational Provisions
19 TAC §12.80 §12.81

The Texas Higher Education Coordinating Board adopts Chap-
ter 12, Subchapter C, new §12.80 and §12.81, concerning Op-
erational Provisions with changes to the proposed text as pub-
lished in the December 5, 1997 issue of the Texas Register (22
TexReg 11915). The changes were made to Section 12.80 and
12.81.

There were no comments received concerning the adoption of
the new sections.

The new sections are adopted under Texas Education Code,
§61.027 and §132.063, which provides the Texas Higher Ed-
ucation Coordinating Board with the authority to adopt rules
concerning Purpose and Authority.

§12.80. Exemption from Texas Education Code, Chapter 132.

(a) An institution which requests and is granted exemption
from Texas Education Code, Chapter 132, may not operate under the
provisions of this chapter. Upon becoming exempt, a degree-granting
institution must immediately:

(1) apply for a certificate of authority to operate as
a private postsecondary educational institution according to the
provisions of Chapter 5, Subchapter K, of the Board rules; or

(2) cease granting degrees and relinquish degree-granting
authorization.

(b) If an exempt degree-granting institution relinquishes its
exempt status and becomes licensed by the State of Texas to operate
as a proprietary school, the institution must apply for degree-granting
authorization under the provisions of this chapter.

§12.81. Withdrawal of Authorization to Grant Degrees by Board
Action.

(a) An institution is entitled to due process in matters
involving withdrawal of authorization to grant degrees.

(b) Authorization to grant degrees may be withdrawn by
Board action if an agent of an institution with an approved degree
program:

(1) knowingly violates one or more Board rules;

(2) unknowingly violates one or more Board rules and
fails to take satisfactory corrective action after being notified of the
violation;

(3) violates one or more Board rules through deceptive
practices, misrepresentation of fact and/or fraud relating to the
operation of the institution or in dealing with students or the public;

(4) fails to conduct all academic, technical, and adminis-
trative matters pertaining to an approved degree program in a manner
consistent with Board rules and/or the Guidelines for Instructional
Programs in Workforce Education as they apply to proprietary de-
gree programs;

(5) is found to have engaged in any deceptive practice,
misrepresentation of fact, and/or fraud relating to the operation of the
institution or in dealing with students or the public; or

(6) is found to have engaged in any activity, conduct, and/
or behavior relating to the operation of the institution or in dealing
with students which is found by a court of law to be illegal and/or
improper.

(c) Upon receipt of satisfactory evidence, the Board may
withdraw degree-granting authorization for a cause other than those
listed above.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801725
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: February 26, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
Chapter 13. Financial Planning

Subchapter D. Procedures and Criteria for Fund-
ing of Family Practice Residency Programs
19 TAC §13.61

The Texas Higher Education Coordinating Board adopts amend-
ments to Chapter 13, Subchapter D, §13.61, concerning Pro-
cedures and Criteria for Funding of Family Practice Residency
Programs without changes to the proposed text as published in
the December 5, 1997 issue of the Texas Register (22 TexReg
11916).

There were no comments received concerning the adoption of
the amendment.

The amendments to the rules are adopted under Texas Educa-
tion Code, §61.503 which provides the Texas Higher Education
Coordinating Board with the authority to adopt rules concerning
Procedures and Criteria for Funding of Family Practice Resi-
dency Programs.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801726
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: February 26, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
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19 TAC §13.65, §13.66

The Texas Higher Education Coordinating Board adopts the
repeal of Chapter 13, Subchapter D, §13.65 and §13.66,
concerning Procedures and Criteria for Funding of Family
Practice Residency Programs without changes to the proposed
text as published in the December 5, 1997, issue of the Texas
Register (22 TexReg 11917).

There were no comments received concerning the adoption of
the repeals.

The repeals are adopted under Texas Education Code, Section
61.503 which provides the Texas Higher Education Coordinating
Board with the authority to adopt rules concerning Procedures
and Criteria for Funding of Family Practice Residency Programs.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801728
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: February 26, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
19 TAC §§13.65–13.67

The Texas Higher Education Coordinating Board adopts Chap-
ter 13, Subchapter D, new §§13.65-13.67, concerning Proce-
dures and Criteria for Funding of Family Practice Residency
Programs without changes to the proposed text as published in
the December 5, 1997, issue of the Texas Register (22 TexReg
11917).

There were no comments received concerning the adoption of
the new sections.

The new rules are adopted under Texas Education Code,
§61.503 which provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules concerning Pro-
cedures and Criteria for Funding of Family Practice Residency
Programs.

§13.65. Requirements for a Public Health Rotation Reimbursement
Grant.

To be reimbursed for a resident’s one-month rotation through a public
health setting in Texas, a Texas family practice residency program
must:

(1) Submit documentation giving evidence that the pro-
gram sponsored a resident in a public health setting that, at the time
of the rotation, conformed to Coordinating Board guidelines concern-
ing family practice residency public health rotations; and

(2) Document expenditures for public health rotations
to substantiate the request for reimbursement in accordance with
Coordinating Board guidelines; and

(3) Submit progress reports and financial reports on
Public Health Rotation Grants to the Coordinating Board on an annual
basis, to be reviewed by the Family Practice Residency Advisory
Committee.

§13.66. Review of Family Practice Residency Operational Grant
Applications and Support Grant Applications.
Programs applying for Family Practice Operational Grants and
Support Grants shall be reviewed by the Family Practice Residency
Advisory Committee for their viability and their benefit to the state.
Programs must be determined to serve the needs of the State of Texas
in improving the distribution of health care delivery. The Committee’s
review shall include the following:

(1) The ability of the program to meet the requirements
set out in §13.62 or §13.63 of this title (relating to Procedures and
Criteria for Funding of Family Practice Residency Programs) and all
program guidelines;

(2) Existing and anticipated costs and funding for cur-
rently funded programs and new programs requesting funding;

(3) The program’s performance in:

(A) better distributing family physicians throughout
the state; and

(B) helping medically underserved areas of Texas; and

(C) encouraging residents to practice in underserved
areas of the state.

§13.67. Amount of Family Practice Operational Grants and Support
Grants.
The amount of funds to be allocated for any Family Practice
Residency Operational Grant or Support Grant shall be determined
by the Coordinating Board, after receiving the recommendation of
the Family Practice Residency Advisory Committee. Grants shall be
used for operating expenditures as defined by generally acceptable
accounting procedures and Coordinating Board guidelines for the
program.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801727
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: February 26, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
Subchapter E. Procedures and Criteria for Fund-
ing Graduate Medical Education Programs
19 TAC §13.81, §13.85

The Texas Higher Education Coordinating Board adopts Chap-
ter 13, new Subchapter E, §13.81 and §13.85, concerning Pro-
cedures and Criteria for Funding Graduate Medical Education
Programs without changes to the proposed text as published in
the December 5, 1997, issue of the Texas Register (22 TexReg
11918).

There were no comments received concerning the adoption of
the new section.

The new sections are adopted under Texas Education Code,
§61.0594, which provides the Texas Higher Education Coordi-
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nating Board with the authority to adopt rules concerning Pro-
cedures and Criteria for Funding Graduate Medical Education
Programs.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801729
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: February 26, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part XXIII. Texas Real Estate Commis-
sion

Chapter 531. Canons of Professional Ethics and
Conduct
22 TAC §§531.1–531.3

The Texas Real Estate Commission (TREC) adopts amend-
ments to §531.1, concerning fidelity of a licensee, §531.2, con-
cerning integrity of a licensee, and §531.3, concerning com-
petency of a licensee, without changes to the proposed text
as published in the December 5, 1997, issue of the Texas
Register ( 22 TexReg 11928). The amendments replace the
terms "salesman , his and other terms with words which are
not gender-specific, such as salesperson and the agent s to
comply with House Bill 814, 75th Legislature (1997), which re-
quires TREC to replace the term salesman in all its rules and
documents.

No comments were received regarding the proposal.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 3,
1998.

TRD-9801520
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: February 23, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 465–3900

♦ ♦ ♦
Chapter 533. Pracctice and Procedure

22 TAC §§533.7, 533.15, 533.16, 533.18, 533.21, 533.22,
533.29, 533.30

The Texas Real Estate Commission (TREC) adopts amend-
ments to §533.7, concerning conduct and decorum, §533.15,
concerning disapproval of an application for a license, §533.16,
concerning suspension and revocation of a license, §533.18,
concerning presiding officer, §533.21, concerning ex parte
consultations, §533.22, concerning subpoenas and deposi-
tions, §533.29, concerning prerequisites for judicial review, and
§533.30, concerning judicial review, without changes to the pro-
posed text as published in the December 19, 1997, issue of the
Texas Register (22 TexReg 12377). The amendments replace
the terms salesman , chairman , his , and other gender-specific
terms with terms which are not gender-specific, such as sales-
person , chairperson and the person s in compliance with House
Bill 814, 75th Legislature (1997). Where replacement of a single
gender specific term is not possible without significant revision,
another gender specific term such as herself has been added.
The amendments also replace obsolete references to statutes
with their current citations. Adoption of the amendments is nec-
essary for TREC to comply with its enabling legislation and to
make its rules consistent with the law.

No comments were received regarding the proposal.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 3,
1998.

TRD-9801519
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: February 23, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 465–3900

♦ ♦ ♦
Chapter 541. Criminal Offense Guidelines
22 TAC §541.1

The Texas Real Estate Commission (TREC) adopts an amend-
ment to §541.1, concerning criminal offense guidelines, without
changes to the proposed text as published in the December
5, 1997, issue of the Texas Register (22 TexReg 11928). The
amendment replaced the term salesman with salesperson to
comply with House Bill 814, 75th Legislature (1997), which re-
quires TREC to use the term salesperson in all its rules and
documents. The amendment also replaced obsolete references
to inspector licenses titles with the titles used in the current law.
Adoption of the amendment was necessary for TREC to com-
ply with its enabling legislation and to make its rules consistent
with the law.

No comments were received regarding the proposal.

The amendment is adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
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sion to make and enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 3,
1998.

TRD-9801518
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: February 23, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 465–3900

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 73. Laboratories
The Texas Department of Health (department), by majority
vote of the Texas Board of Health (board) on February 8,
1998, enters this order finally adopting the repeal of existing
§§73.22, 73.31, and 73.41 and new §§73.22, 73.23, and 73.24,
concerning fees for laboratory testing services; the sale of
laboratory services; and the certification of drinking water,
milk and shellfish laboratories. Fees are adopted for newborn
screening; blood lead testing; milk, drinking water and shellfish
laboratory certification; radiation control testing; and bottled
water analysis. Sections 73.22 and 73.24 are adopted with
changes to the proposed text as published in the December
5, 1997, issue of the Texas Register (22 TexReg 11933).
Section 73.23 and the repealed sections are adopted without
changes, and therefore the section and the repeals will not be
republished.

The General Appropriations Act of the 75th Legislature requires
the department to review all fees within its authority and set
fees to recover the cost of providing services to the extent
feasible. (Article II, Department of Health, page II-41, Rider
40). In addition to the department’s specific directive, Article IX,
General Provisions of the General Appropriations Act, directs
all agencies to review all fees that each administers and adjust
rates as necessary to recover the costs of providing services
(page IX-87, Rider 76). State law also requires that fees
for public health services, including laboratory services, be
established by rule.

The repealed sections have not been substantially revised
since their initial adoption a number of years ago. Changes
in technological capabilities, economic conditions and social
expectation required their reevaluation. Repeal of the existing
sections allows for reorganization and clarification through
adoption of the new sections. Section 73.22 is repealed
because the relationship between the department and local
public health laboratories has changed over the years and is
no longer the relationship described in that section. In addition,
such laboratories will now be charged a fee for certification of
the laboratory, which was not allowed under repealed §73.22.
Fees in repealed §§73.31 and 73.41 are now in adopted new

§73.22. Certification procedures in repealed §73.41 are revised
and now in adopted new §73.24.

The demand for laboratory services is expected to increase in
the future. Maintaining state of the art technology to respond
to unforeseen circumstances will require continued investment
in the infrastructure. The adopted fees may be used to invest
in that infrastructure to ensure the department’s ability to meet
and counter emerging threats to the health of Texans.

The adopted fees are only for a limited number of laboratory
services. The remaining laboratory services will continue to be
provided without adoption of a fee. The adopted fees will not
limit public access to services.

The department adopts a fee for newborn screening test kits
in §73.22. These tests are required by state law in the Health
and Safety Code, Chapter 33 and by department rules in 25
Texas Administrative Code, Chapter 37, §§37.51-37.69 (relating
to Newborn Screening Program). The tests analyze blood
specimens for treatable disorders, such as phenylketonuria
and hypothyroidism. A test kit is the department-designed
collection device, demographic information form, and envelope
used to submit a newborn’s blood specimen for testing by the
department’s Bureau of Laboratories. Each newborn must have
a series of two testing cycles. The department will provide
test kits for Medicaid-eligible and charity care newborns at no
cost to the provider of services (hospitals, midwives, physicians,
clinics, and birthing centers). The department will provide test
kits for all other newborns for a fee paid by the provider. The
fee shall be determined by the department to be an amount
to recover reasonable costs of providing newborn screening
testing services and shall not exceed $20 per test kit. At this
time the department anticipates setting the fee at $13.75 for
fiscal year 1998. Fees for the test kits will be implemented on
March 1, 1998; however, use of the test kits will not be required
until June 1, 1998.

A fee is adopted for blood lead testing in §73.22. The
department currently provides blood lead testing for children
enrolled in the Texas Health Steps program and is paid based on
vouchers submitted to that program. This process will continue.
Adoption of this fee will allow the department to extend needed
low-cost testing services to low-income children and families
not currently qualified for the Texas Health Steps or Medicaid
programs. In addition, state law requires the department to
perform blood lead testing at the request of a physician who
suspects that a person has been harmed by exposure to lead.
The new blood lead testing fee would be assessed to physicians
who request testing. At this time the department anticipates
setting the fee at $5.20 for fiscal year 1998.

The adopted rules include fees to recover the laboratory
testing costs associated with surveillance, investigation, and
monitoring of nuclear power plants and other entities which
handle radioactive materials. The laboratory currently tests
water, soil and other environmental samples for radioactivity to
ensure that the public health is not endangered. The adopted
rule will place the responsibility for payment of these costs on
the regulated industry. The rules set fee caps for these tests.
The fee amounts for fiscal year 1998 are available from the
Texas Department of Health, Bureau of Laboratories, 1100 West
49th Street, Austin, TX 78756, (512) 458-7318, FAX (512) 458-
7294.

The department certifies drinking water, milk and shellfish
laboratories pursuant to federal and state laws and regulations.

ADOPTED RULES February 20, 1998 23 TexReg 1569



Certification of laboratories by the department is intended
to ensure that certified laboratories are competent to test
drinking water, milk and shellfish samples. The department
also performs proficiency testing for certified and non-certified
milk laboratories. Proficiency testing is a process designed
to introduce unknown samples into a laboratory for analysis,
providing a practical way for the laboratory to demonstrate its
capability. The rules adopt fees to allow the department to
recover certain costs associated with certification of laboratories
and proficiency testing. These fees will be paid annually
by laboratories receiving certification or proficiency testing
services. The rules also adopt procedures for obtaining
certification.

The department currently tests bottled water and drinking water
systems for contaminants specified in the federal Safe Drink-
ing Water Act. Fees for testing drinking water systems are
assessed to owners of those systems, individuals submitting
drinking water samples, and public agencies requesting testing
of sampling. These fees are now adopted in new §73.22. In ad-
dition, new fees for testing bottled water samples are adopted.
These fees will be paid by the bottled water manufacturing in-
dustry. The rules set fee caps for these tests. The fee amounts
for fiscal year 1998 are available from the Texas Department of
Health, Bureau of Laboratories, 1100 West 49th Street, Austin,
TX 78756, (512) 458-7318, FAX (512) 458-7294.

The Health and Safety Code, §12.020 (HB 2389, passed by
the 75th Legislature), authorizes the department to enter into a
contract for the sale or provision of laboratory services with fed-
eral, state, or local governmental entities, or freestanding public
health clinics owned or controlled by a nonprofit organization,
inside or outside the state, and to establish charges for such
services by rule. The adopted rule will allow the department to
implement the provisions of HB 2389.

Changes made to the proposed text result from comments
received. The details of the changes are described in the
summary of comments that follow. Following each comment
is the department’s response and any resulting change(s).

Comment: Concerning §73.22(c)(1), laboratory certification,
one commenter asked that a fee of $100 per day and travel
expenses be paid to the department to perform assessment of
drinking water chemistry laboratories. Currently drinking water
chemistry laboratories are required to retain the services of a
third party assessment organization in order to apply for certifi-
cation from the department.

Response. No fee was proposed because the department does
not currently perform assessments of drinking water chemistry
laboratories. The department performs assessments only for
drinking water microbiology laboratories. The cost to perform
drinking water chemistry laboratory assessments would be
much higher than $100 per day, and the laboratory cannot at
this time implement this service due to budget constraints. No
change was made because of this comment.

Comment: Concerning §73.22(c)(1), laboratory certification,
one commenter pointed out that there are actually two types
of milk antibiotic laboratories, one of which is certified and
one which is not. The commenter pointed out that quality
assurance and certification requirements by the department are
much greater than for the non-certified laboratory, which is not
required to perform annual proficiency testing supplied by the
department.

Response: This rule applies only to certified laboratories. The
department has no authority over non-certified laboratories. No
change was made because of this comment.

Comment: Concerning §73.22(c)(1), laboratory certification,
one commenter pointed out that both commercial and noncom-
mercial drinking water bacteriology laboratories are certified by
the department, but the commercial laboratories are required
to undergo third-party assessment. The commenter suggested
the fee structure be reassessed to compensate for this differ-
ence.

Response: The department’s fee will help fund program inspec-
tion of the laboratories by department personnel on an unan-
nounced basis. Assessments are done by the department for
noncommercial drinking water bacteriology laboratories. The
department may explore extending its assessment program to
commercial drinking water bacteriology laboratories within the
State of Texas to alleviate the cost incurred by the laboratories
for third-party assessment. No change was made because of
this comment.

Comment: Concerning §73.22(c)(1), laboratory certification,
one commenter pointed out that the reference to milk proficiency
testing by noncertified laboratories actually means fully certified
laboratories outside the state which subscribe to the Texas
split milk sample program as a necessary part of their state’s
certification program, but for which their state offers no split milk
sample program.

Response: The department’s intent is to charge laboratories
outside the state for the laboratory split milk sample program.
The department did not intend to extend this program to
uncertified laboratories, either outside or inside the state, but
only used the term noncertified to mean that they were not
certified by the Texas milk laboratory certification program.
Section 73.22(c)(1)(E) has been changed to clarify that the
laboratories are non-Texas certified.

Comment: Concerning §73.22(c)(1) and §73.24(c)(6), one com-
menter pointed out that the frequency of laboratory certification
fee assessment was not stated.

Response: Fee assessment is an administration function which
is performed on an annual basis. Sections 73.22(c)(1) and
73.24(c)(6) have been clarified to require the fee annually.

Comment: Concerning §73.22(c)(3) and (d), one commenter
suggested administrative location of the department’s entire
newborn screening program within the laboratory and to include
all the program costs in the fee.

Response: Administrative relocation of the newborn screening
program is not addressed in these rules. The department
will examine the advantages and disadvantages of locating
the follow-up program within the laboratory. Any subsequent
laboratory fee increase associated with such a move will be
considered following the department’s analysis. No change was
made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked whether the newborn screening fee would almost totally
pay for the new laboratory building and if not, asked what
percentage would be paid for by other fees.

Response: The department has always planned to fund the new
laboratory building from three primary sources: (1) revenues
generated from public health service fees; (2) indirect costs
recovered from the federal government, and (3) lease cost
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savings. The legislature has appropriated funds from the first
two sources. Lease cost savings will not be appropriated until
the new building is completed. It is anticipated that the fees
generated by each of the public health service fee sources will
fluctuate from year-to-year. Additionally, fees may be adjusted
from time-to-time based on costs and new fees implemented
as new services are provided. The department anticipates that
public health service fees will continue to play an increasingly
important role in the daily operation of department programs
and services and in the construction of the new laboratory
facility. No change was made because of this comment.

*Comment: Concerning §73.22(c)(3) and (d), one commenter
indicated that most of the 41 states that currently charge for
newborn screening bill the patient or insurer directly, but the
department’s rules charge the health care provider attending
the newborn.

Response: The department disagrees. The department can-
vassed all 41 programs in 1997, and at least 27 of those states
charge the primary health care provider directly. The depart-
ment reviewed a number of proposals in selecting the current
plan, and believes this plan to be the most equitable. No change
was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
acknowledged the efforts of the department to encourage third
party payers to reimburse for laboratory newborn screening, but
pointed out over 50% of insured Texans are covered under the
Employee Retirement Income Security Act (ERISA) law, which
is exempt from state regulation, and questioned what assurance
the department has been offered that the employers using an
ERISA plan have agreed to reimburse for the screening test
kits.

Response: The department believes that newborn laboratory
services will be covered under the broad guarantee of maternity
and newborn services furnished to most employees by both
insurance and ERISA plans. No specific assurances from
individual employers have been received although benefit plans
which act as insurers and as third party administrators of ERISA
plans were contacted and indicated that they expected to cover
the costs of the test kits. No change was made because of this
comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
pointed out that in the current managed care marketplace,
it is standard practice for health maintenance organizations
(HMO) to capitate the cost of primary care services, and asked
what assurances have been received from HMO’s in Texas
that capitation rates will be increased to cover the additional
expenses of the newborn screening fees.

Response: The department spoke to several HMO medical
directors or their staffs regarding this question, and was in-
formed that the responding HMO’s would reimburse health care
providers as an additional unanticipated expense until such time
as capitation contracts were renegotiated. No change was
made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
indicated that many insurers take 60 to 120 days to reimburse
physician claims, and further pointed out that the policy of
requiring payment for newborn screening testing kits may force
physicians to change their practice behavior for economic
reasons, such as by referring patients to public health clinics
for the newborn screening, thus having the effect of restricting

patient access because of the increased inconvenience to the
newborn’s parents.

Response: The department believes the low cost for this service
will not be a deterrent to continued provision of services. In
order to provide some flexibility to accommodate the time it
takes for insurers to pay claims, the department has revised the
requirement that payment is due within 30 days in §73.22(d)(8)
to read payment is due within 120 days. Based on discussions
with the medical community, this will allow providers to order a
supply of test kits and receive most insurance reimbursement
before payment is due to the department.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how the department currently monitors compliance, and
asked how it would be monitored in the future.

Response: The department does not understand the term
"compliance" as used by this commenter. If the commenter
is discussing monitoring of compliance of payment, the depart-
ment uses a standard accounts receivable system, with which
payment is reconciled against receivables on a monthly basis.
If the commenter is questioning monitoring of the second new-
born laboratory screening, the current system is a manual sys-
tem in which second samples are monitored based on aberrant
findings of the first sample. It is anticipated that an automated
computer monitoring system will be brought on line at the earli-
est opportunity to facilitate monitoring for second samples. No
change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
urged that as soon as the new laboratory/office facility is paid
for, newborn screening fee funds be redirected into the care
of children, specifically follow up, treatment, prescriptions and
nutritional supplements, because, for example, many families
cannot afford low-protein food products, which are necessary
to manage a special needs child with phenylketonuria.

Response: The department believes that follow up and treat-
ment of special needs children is a worthy use of such funds.
Use of fee funds would be contingent upon statutory authority
being available at that time and necessary appropriation of the
funds. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
suggested the definition of charity care newborn should be
based on the lack of insurance coverage or a government
reimbursement source for the newborn, and not the health care
provider assessment of whether the patient’s family can afford
to pay for the testing.

Response: The department has revised the definition of charity
care newborn in §73.22(d)(6) to say that a charity care newborn
is a patient who is not insured and is not covered or eligible to
be covered by Medicaid or any other government program for
newborn screening services.

Comment: Concerning §73.22(c)(3) and (d), one commenter
suggested the definition of charity care newborn be changed to
include patients who lose their insurance coverage between the
first and second laboratory screening.

Response: The department has revised the definition of charity
care newborn to reference lack of insurance or a government
reimbursement source for the newborn. The provider will need
to make the assessment of a patient’s insurance status at the
time the patient is seen. The status may change between the

ADOPTED RULES February 20, 1998 23 TexReg 1571



first and second screen. No change was made because of this
comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
suggested, with regard to charity care newborn, the definition
be expanded to include newborns with families who are willing
to pay minimal amounts for newborn care.

Response: The department has revised the definition to refer-
ence lack of insurance or a reimbursement source as the crite-
ria. Families willing to pay some amount but without insurance
or a reimbursement source will be able to use free test kits. No
change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
pointed out that providers will incur other costs in addition to the
newborn laboratory screening fee charged by the department
for non-Medicaid and non-charity care newborns, such as
income screening, fee collection, and third party billing.

Response: The department acknowledges that there are ex-
penses associated with claims to third party payers. However,
claims are already made to third party payers for clinical care
services, and the department encourages health care providers
to consolidate their claims for newborn laboratory screening test
kits with claims for well baby clinic visits and other services. The
department takes no position regarding the management of the
provider’s office or the amount the provider will charge the pa-
tient or the third party payer. No change was made because of
this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
pointed out that the demand for newborn screening services
at local health departments could increase if private providers
decide the administrative burden associated with the rules
change is excessive.

Response: The department believes the administrative burden
associated with implementation of a newborn screening fee
in the primary care practitioners office will not significantly
affect the public health delivery system. No change was made
because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter,
a large public health system, commented that a liberal appli-
cation of the charity care definition as applied to the newborn
screening fee rule would minimize the impact, then pointed out
the provision appears broad enough to encompass virtually all
their clientele.

Response: The department’s definition of charity care newborn
is not intended to limit access to newborn screening services by
any part of the population. The department believes the revised
definition, as it stands, is sufficiently broad to encompass
certain portions of non-Medicaid newborns. The department
understands that some providers will have a larger volume of
charity care newborns than other providers due to the nature of
their practice. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), several com-
menters indicated the newborn screening fee to be greater than
insurance companies will reimburse.

Response: Third party payers with whom the department has
spoken have indicated a willingness to reimburse providers for
the laboratory service. The department believes that a fee
uniformly assessed to health care providers will be more likely
to be reimbursed, because it is an actual increment to the cost

of service for the health care provider. No change was made
because of this comment.

Comment: Concerning §73.22(c)(3) and (d), several com-
menters expressed general support for a newborn screening
fee, but were concerned that implementation of a fee to sup-
port laboratory testing alone, without consideration of the entire
newborn screening program, including follow-up and provision
of dietary and pharmaceutical support for families, would lead
to the deterioration of the newborn screening program or inad-
equate follow-up care. One commenter thought that to proceed
with the newborn screening fee rules places determination of
methods to finance construction of a physical plant (a new lab-
oratory/office building) ahead of any planning or consideration
of the medical issues and impact on the newborn screening
program and the people affected. The commenter asked that
the newborn screening fee be withdrawn until there is a rea-
sonable solution found for implementing a system, identified
through a comprehensive assessment and inclusive decision-
making process that best serves and protects Texas newborns
and their families.

Response: The department agrees with support for the fee, but
disagrees with the remainder of the comment. The commenters
are interested in additional department funding for follow-
up care, which is one of a number of service components
associated with screening newborns for heritable diseases.
Each component has individual fiscal support requirements.
Federal and state funding for the laboratory has declined
significantly in recent years, necessitating new funding in order
to continue the laboratory portion of newborn screening. This
fee will provide such funding. However, this fee mechanism
cannot currently be used to provide support to parts of the
program other than the laboratory, because the state law allows
fee rules only for services provided by the department and the
current General Appropriations Act limits the use of the new fees
to laboratory-related purposes. Because of such limitations,
the department did not consider expanding the scope of the
new fees beyond the recovery of laboratory-related costs. No
change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
stated that the impact of the newborn screening fee as de-
signed goes beyond raising funds for a new laboratory building;
it can seriously impair a family’s efforts to raise a special needs
child. The commenter acknowledged that funds for universal
screening, aggressive follow-up by trained caseworkers and a
community of specialists that provides services and consulta-
tions throughout the state have diminished. The commenter
was concerned that the rules establish fees to build a labora-
tory facility to diagnose disease but provide no support to use
that knowledge to educate and prevent the medical and finan-
cial consequences of those disorders.

Response: This commenter expressed no objection to the fee
itself, but objected because the fee did not cover comprehensive
funding of non-laboratory follow-up services. Currently, there
exists no authority within state law to assess a fee for services
not provided by the department or to create and use a fund
for follow-up services. No change was made because of this
comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how the newborn screening fee applies to Title V
newborns.
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Response: Newborns qualified for Title V services must have
a test kit purchased by the provider. No change was made
because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
representing a public health clinic asked if a newborn were
Medicaid-eligible, but no application for Medicaid enrollment had
been made, would the provider have to pay for the newborn’s
screening test kit.

Response: The free test kit may be used for Medicaid-eligible
newborns even if the newborn is not yet enrolled in the Medicaid
program. The department’s experience is that providers take
a very aggressive posture in enrolling newborns for Medicaid
in order to recover their costs. Otherwise, if the provider
determines that the newborn has no access to a third-party
reimbursement plan, the newborn will fit under the definition of
charity care. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if the provider type (i.e., health department clinic) affects
the number of charity care kits that provider could order without
investigation by the department into the accuracy of the number.

Response: The department understands that a larger percent-
age of charity care newborns will be referred to health depart-
ment clinics and does not anticipate questioning the higher num-
ber of charity care kits. No change was made because of this
comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
from the midwifery community suggested that an explanatory
sheet be provided in English and Spanish to explain the fee
and the purpose so parents could better understand the need
for the testing.

Response: The department agrees that it is appropriate to
provide educational information for parents to explain the nature
and purpose of the testing. This suggestion has been referred
to the Bureau of Women’s Health. No change was made
because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
calculated that newborn screening fees will cover 70% of the
cost to the laboratory for the laboratory portion of the newborn
screening program, and asked if the funds currently appropri-
ated to the laboratory by the legislature for newborn screen-
ing would be used by the department for other purposes and
if those purposes would benefit the laboratory or the newborn
screening program.

Response: No funds are specifically appropriated by the leg-
islature for newborn screening laboratory services. Laboratory
testing has been funded by a blend of state and federal funds.
However, both sources of funding have decreased in the pre-
vious years and the cost of the program has been borne by
shifting appropriated funds from other portions of the labora-
tory to cover newborn screening costs. This practice can no
longer be supported. In addition, any expenditure is subject to
appropriation from the state legislature which is already set in
this biennium. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
raised a question about whether the newborn screening fee
included the cost of bond debt service for the new laboratory/
office building, and asked if the cost of debt retirement fit the
definition of "reasonable service costs."

Response: Bond debt service was included in the calculation of
the fee, and is reasonably included in service costs as a portion
of overhead. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if the newborn screening fees will improve access to
newborn screening in Texas or will improve the health of the
newborns from whose insurance companies providers will be
reimbursed.

Response: The department believes the implementation of this
fee will ensure the continued availability of the laboratory new-
born screening program in the state, thus ensuring continued
availability of testing to all newborns. No change was made
because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if the newborn screening fee will decrease the cost of
the newborn screening program to the taxpayers of Texas.

Response: The total cost to operate the newborn screening
program will not be affected by the laboratory fees. Because the
laboratory costs of the program will be shifted to those who use
the program, the laboratory will not require additional funding.
No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if their offices and physician-owned laboratories would be
expected to file insurance claims to receive payment for speci-
men acquisition and test result interpretation. The commenter
further asked how many forms to order and what Current Proce-
dural Terminology (CPT codes) to use for filing insurance claims.

Response: Providers may file any appropriate insurance claims
for newborn screening sampling. Providers should order forms
to ensure that they have a sufficient supply, yet not lose
inventory due to expiration of the forms (the forms are medical
devices and expire in two years). The rules do not govern the
use of CPT codes, but the department will provide technical
assistance to providers. No change was made because of this
comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
indicated surprise that the laboratory had provided newborn
screening and other laboratory expenses for free for so long,
and had expected a fee much earlier. The commenter had
been pleased with the quality of services for 30 years, and
the fact that laboratory personnel had always responded in a
professional and very timely way. The commenter requested
the CPT codes for newborn screening.

Response: The rules do not govern the use of CPT codes which
were sent to the commenter. No change was made because of
this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if it was fair for parents of newborns or their insurers
to bear the burden of cost for the proposed infrastructure
improvements.

Response: Infrastructure improvements include improvements
in diagnostic technology, computer systems and software, skills
and physical facilities including a new laboratory/office building.
The cost for these improvements has been spread over several
areas. Newborn screening represents the single largest seg-
ment of the laboratory operational cost and workload, and the
amount of overhead this fee bears is proportionate to the work-
load it generates. Other fees and federal funding sources have
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borne the cost of newborn screening laboratory operations in
the past. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), two commenters
pointed out that the sale of laboratory test kits limits the
opportunity for privatization of newborn screening laboratory
services. The possibility of a fee support system makes this
testing attractive to private laboratories. One commenter urged
creating this opportunity within the fee structure. The other
questioned how the department would justify selling a form if
privatization occurred when the commenter believed the actual
cost of the test kit to be well below one dollar.

Response: Historically, this program has provided an excellent
service to the parents and medical community of the state
at a very low cost. Currently, all testing is provided by the
department, so selling the test kit is a straightforward method
of funding the services. It is not known if this fee will have
an effect on private laboratories’ desire to conduct newborn
screening. However, state law requires the department to
maintain a newborn screening laboratory, requiring funding
for the laboratory whether or not private laboratories choose
to seek certification. No change was made because of this
comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how an approved private laboratory would receive com-
pensation from Medicaid for providing newborn testing services.

Response: At this time, there are no approved private labora-
tories. Medicaid reimbursement calculations are determined in
accordance with the applicable federal and state laws and reg-
ulations. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked the meaning of "infrastructure improvements" mentioned
in the proposed preamble.

Response: Laboratory infrastructure improvements include
improvements in diagnostic technology, computer systems and
software, skills and physical structures, including the new
laboratory /office building. No change was made because of
this comment.

Comment: Concerning §73.22(c)(3) and (d), several com-
menters asked if the newborn screening fee will result in im-
proved care or service for the target population of newborns.

Response: Decreases in funding sources have required the
implementation of this fee in order to maintain the newborn
screening laboratory program. Because of restrictions in autho-
rization, it was not intended that the fee address improvements
in care or services, other than laboratory services, at this time.
The department believes that this funding source will allow im-
proved laboratory service through improvements in technology
and data management systems and a new facility. No change
was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how an HMO to whom a patient reports for a follow-
up screen receives Medicaid reimbursement for specimen
collection and result interpretation.

Response: HMO providers with Medicaid patients will be fur-
nished free newborn screening test kits by the department for
those patients. Specimen collection and result interpretations
performed by a Medicaid managed care provider are covered
under the managed care capitation rate. The newborn screen-

ing fee has no direct effect on this relationship. No change was
made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked the estimated impact to the private physician or hospital
for maintaining appropriate inventories of forms for paying,
nonpaying and Medicaid patients, and asked how the health
care provider is expected to recover these expenses.

Response: The department believes that the health care
provider will include the cost of this and similar supply items
in overhead and make decisions about how frequently to order
test kits based on individual business practices. Managing a
practice requires mechanisms to maintain appropriate invento-
ries of supplies and appropriate billing procedures. No change
was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how Medicaid is to be billed and if Medicaid has approved
a method of billing.

Response: The department will provide test kits free of charge
to providers for their Medicaid-eligible newborns, and the
department will continue to charge Medicaid. No change was
made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked the definition of a Medicaid- eligible newborn. The
commenter pointed out that a newborn is not a Medicaid
recipient at the time of birth, and requested the department
rely on the newborn’s mother’s Medicaid status.

Response: The department agrees that the intent of the rule is
to assume the Medicaid status of the mother for the newborn.
The department has added a definition of a Medicaid-eligible
newborn to §73.22(d)(6).

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if the department was working to ensure that full cover-
age of the newborn screening fee will be allowed under reim-
bursement plans with private insurers so that families of patients
do not incur the additional expense.

Response: The department is concerned as well about cover-
age of laboratory services by private insurers. The department
intends to educate insurers about the new fee and the legal
requirements for newborn screening. A department survey of
private insurers and managed care organizations indicates they
will reimburse physicians and hospitals for the cost of the test
kits. No change was made because of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if patients will face additional costs as charges to cover
unused inventories of newborn screening test kits are added to
hospital and physician administrative expenses.

Response: The department anticipates that unused inventory
will be minimal, since providers will decide how many test kits
to order. No change was made because of the comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked what mechanism the department intends to use to
monitor abuse of the ordering system, and if the costs of
monitoring for abuse have been included in the proposed fees.

Response: The department expects health care professionals
will respond based upon their historical and anticipated patient
mix. If a disproportionate share of free forms is ordered,
laboratory staff will work directly with the health care provider
involved. No change was made as a result of this comment.
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Comment: Concerning §73.22(c)(3) and (d), one commenter
asked what the estimated impact to the department will be
of maintaining a payment system for over 650,000 specimens
annually.

Response: The billing mechanism will result in very little change
to the current newborn screening process. The department
expects little additional workload as a result of the billing system,
since the laboratory already ships newborn screening forms and
maintains an active billing system. The only additional work will
be invoicing health care providers for test kits. No change was
made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how many pay cycles billing records will be maintained
by the department.

Response: The department will maintain records for a minimum
of two years. No change was made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked what the penalty will be for providers who do not pay the
newborn screening laboratory test kit fee, and what the impact
will be of nonpayment to the infants being screened by that
provider.

Response: The department intends to use standard state billing
practices regarding the payment of the fees. Providers will be
able to recover costs from third-party payers or receive no-cost
forms, which should encourage them to provide the service. No
change was made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
noted that a number of submitters of newborn screening
samples currently use the department’s remote data entry
system, which the commenter believed reduced costs for
clerical services to the department. The commenter believed
that other states have shown that by discounting the newborn
screening fee for electronic data transfer system users, staff
could be reassigned or eliminated as electronic entry efficiency
increases.

Response: The department believes that while expanded use of
a remote data entry system could reduce some costs, additional
automated data system support would be required. The current
system must be maintained for providers who choose not to
use the remote data entry system, and for times when the
electronic system is not operational. The department will
continue to support benefits of increased automation for all
services. Currently, of the 3,500 health care providers who
ordered newborn screening forms from the department in 1997,
approximately 20 use the electronic system. No change was
made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked how adherence to the state-mandated second screen
will be monitored, and what actions will be taken.

Response: The department has begun an extensive educa-
tional campaign for health care providers to reinforce the need
for the second screen. The department will continue to monitor
second screens to ensure they continue to be performed. No
change was made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
noted that serum and whole blood samples are currently
analyzed by the department at no charge as a follow up and
monitor for the newborn screening program, and asked if they

would continue to be free of charge, or if third party payers and
Medicaid would support these metabolic tests.

Response: The department has not proposed fees for labora-
tory services for confirmatory diagnosis and patient manage-
ment, and intends to continue to fund these services at this
time. No change was made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), two commenters
asked if results of early screenings were inconclusive, such as
with children on antibiotics, whether additional tests would incur
additional charges, or if followup test kits would be provided free
of charge.

Response: As with other tests that must be performed repeti-
tively to ensure adequate care for the newborn, the cost of test-
ing does not diminish on repetitive testing. Therefore, second
and subsequent test kits will be sold on the same basis as the
first test kit. Section 73.22(d)(2) has been revised to recognize
that additional screenings may be necessary.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked the difference in the fee assessed to a Medicaid patient
versus a full pay patient, whether that same percentage of
difference will be incorporated in all laboratory charges, and
if not, why not.

Response: No fee may be assessed to a Medicaid patient
pursuant to federal law. Test kits for Medicaid-eligible newborns
will be provided at no cost to the provider. Currently, the
department bills Medicaid $7.72 per screen for Medicaid-eligible
newborns. Inclusion of capital costs and bond interest will raise
the Medicaid reimbursement rate to approximately $13 in 2000
and succeeding years. The department will bill providers for
non-Medicaid-eligible, non-charity care newborns at the rate of
$13.75. This principle of cost recovery will also apply to other
fees for which both Medicaid and third-party reimbursement are
appropriate. No change was made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked if the newborn screening fee is the only fee assessed
prior to the service being rendered.

Response: With the exception of laboratory certification fees,
this is the only fee assessed prior to the performance of a ser-
vice. The department reviewed the advantages and disadvan-
tages of billing for test kits versus billing after performance of
services, and found the administrative cost to be significantly
less when the former mechanism was used. No change was
made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked what the impact would be if another test were added to
the current battery, and if the laboratory recovered its expenses
through the laboratory testing fee, how would follow up support
costs be covered.

Response: The rule allows the laboratory to raise this fee
up to $20. If a new test were incorporated into the testing
battery, existence of a laboratory fee rule which allows for small
increases in funding would streamline the implementation of
a new test. For costs greater than $20, the rule would need
to be amended. The department would fund approved follow-
up support from resources other than the laboratory fee. No
change was made as a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
asked what the impact would be of a change by the laboratory
to seven-day service when no additional funds are available
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to support the needed follow-up by the Bureau of Children’s
Health.

Response: The laboratory currently operates on a six-day work
week. Emergency needs are addressed on a case by case
basis. No proposal has been made to expand the work week to
seven days. If the work week were expanded in the laboratory,
the Bureau of Children’s Health would be on call to handle
emergencies as they are now. No change was made as a result
of this comment.

Comment: Concerning §73.22(c)(3) and (d), two commenters
questioned whether the newborn screening fee would result in
better care for newborns in the state.

Response: The department does not expect the fee to change
the quality of care for newborns. The fee provides a funding
mechanism to continue newborn screening by the laboratory.
Because of this funding source, it is expected that improvements
will be made in newborn screening testing which the laboratory
previously has not been able to fund. No change was made as
a result of this comment.

Comment: Concerning §73.22(c)(3) and (d), one commenter
felt that to increase the newborn screening cost from a free
service to $14 was a dramatic increase, and suggested an
incremental increase, starting with $5 or $10.

Response: The General Appropriations Act requires the de-
partment to set fees to recover the cost of providing services
to the extent feasible. No change was made because of this
comment.

Comment: Concerning §73.22(c)(4)(B)(ii), on commenter rec-
ommended changing the wording to clarify that the total recov-
erable metals digestion is required if turbidity equals or exceeds
one nephelometric turbidity unit (NTU), since the United States
Environmental Protection Agency (EPA) recommends digestion
above one NTU, but does not recommend it below one NTU,
and does not address the situation where the turbidity is one
NTU exactly.

Response: The department believes that in the rare circum-
stance where a drinking water sample turbidity is exactly one
NTU, the more conservative scientific approach should be ap-
plied. Thus, the language has been changed to say that diges-
tion would be performed only if turbidity equals or exceeds one
NTU.

Comment: Concerning §73.24(b)(2), one commenter requested
clarification of the definition of "certification" to indicate that
certification does not mean or imply that the department certifies
results of analyses produced by the certified laboratory.

Response: The department agrees and has changed the
language of the rule accordingly.

Comment: Concerning §73.24(c)(4), one commenter asked if it
was the department’s intention to accept drinking water samples
from individuals for chemical analysis.

Response: It is currently the policy of the department not
to solicit or encourage submission of drinking water samples
from individuals, such as those who have private wells on their
property. However, the situation often arises where justification
exists for analysis of private samples. In those instances, the
rules will allow the department to charge for the cost of analysis.
No change was made because of the comment.

Comment: Concerning §73.24(e), one commenter requested
laboratory assessment by the department on a triennial rather
than a biennial basis, since the minimum inspection requirement
by the EPA is on a triennial basis.

Response: The department does not agree with the com-
menter. The EPA schedule is a minimum standard, and bi-
ennial assessment helps to ensure quality services. However,
the department agrees with the approach of requiring triennial
inspections for third-party assessed laboratories, because it is
the department’s policy to continue the practice of unannounced
visits to laboratories assessed by third parties. No change was
made as a result of this comment.

Comment: Concerning §73.24(e), a commenter asked if the
rule limits laboratory assessments by the department to a
biennial schedule.

Response: The department believes it is in the interest of
public health to conduct laboratory assessments on no less
than a biennial basis, and to allow unannounced inspections.
Therefore the language has been changed to reflect that
assessments may be made on at least a biennial basis.

Comment: Concerning §73.24(f), one commenter suggested
mirroring the EPA’s position on submission of laboratory analy-
ses on proficiency samples which were not performed in the
submitting laboratory by revoking the laboratory’s certification
for all analysis parameters for three years.

Response: The department agrees and has added language to
that effect in §73.24(f)(5).

Comment: Concerning §73.24(f)(3), one commenter wished to
clarify the 90 day period specified in the rule. Ninety days is
the maximum period allowed for correction of major deficiencies
under the Safe Drinking Water Act. The Food and Drug
Administration allows 45 days for correction for some major
deficiencies and 60 days for others. The laboratory certification
officer must make the determination using the appropriate
guidance at the time the determination of a major deficiency
is made.

Response: Clarifying language has been added to indicate that
corrective action must take place in 90 days or less, depending
on the regulatory authority under which the certification takes
place.

Comment: Concerning §73.24(f)(4), one commenter wished
to clarify that the term "due process" was confusing. The
commenter indicated that a laboratory may continue operation
until due process is given even though it was operating in a
manner inconsistent with good laboratory practice and may
jeopardize public health by doing so.

Response: The rule as passed indicates due process will
be afforded to a laboratory whose certification is revoked
or suspended. Revocation or suspension of the laboratory
certification bars the laboratory from processing milk, water or
shellfish samples under the federal regulatory authority until the
revocation or suspension is removed. No change was made
because of this comment.

The comments on the proposed rules received by the depart-
ment during the comment period were submitted by the Texas
Genetics Network Newborn Screening Subcommittee, Intera-
gency Council for Genetic Services, Texas Hospital Association,
Sickle Cell Disease Association of America, Inc. (Texas State
Chapter), University of Texas Southwestern Medical School De-
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partment of Pediatrics, and department staff. The commenters
were neither for nor against the rules in their entirety; how-
ever, they raised questions, offered comments for clarification
purposes, objected to portions of the rules, and suggested clar-
ifying language concerning specific provisions in the rules.

The effective date of the repeal and new sections is March 1,
1998.

Training and Certification
25 TAC §73.22

The repeal is adopted under the Health and Safety Code,
§§12.031, 12.032, and 12.034, which provide the board with the
authority to adopt rules relating to public health services fees
for laboratory services; §12.020, which provides the department
with the authority to establish charges by rule for the sale
of specific laboratory services; §§33.002 and 33.011, which
provide the board and department with authority to adopt rules
to carry out the newborn screening program and to prescribe
screening test procedures; §§81.004 and 81.006, which provide
the board with the authority to adopt rules and to seek
and receive fees for the purpose of identifying communicable
diseases; §161.101, which provides the department with the
authority to charge for certain blood lead tests requested by
a physician who suspects that a person has been harmed by
exposure to lead; Texas Civil Statutes, Article 4512i, §19A,
which provides the department with authority to charge a
newborn screening fee to midwives; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules to implement every duty imposed by law on the
board, the department, and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801766
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 73. Laboratories
25 TAC §§73.22, 73.23, 73.24

The new sections are adopted under the Health and Safety
Code, §§12.031, 12.032, and 12.034, which provide the board
with the authority to adopt rules relating to public health services
fees for laboratory services; §12.020, which provides the
department with the authority to establish charges by rule for the
sale of specific laboratory services; §§33.002 and 33.011, which
provide the board and department with authority to adopt rules
to carry out the newborn screening program and to prescribe
screening test procedures; §§81.004 and 81.006, which provide
the board with the authority to adopt rules and to seek
and receive fees for the purpose of identifying communicable
diseases; §161.101, which provides the department with the
authority to charge for certain blood lead tests requested by
a physician who suspects that a person has been harmed by

exposure to lead; Texas Civil Statutes, Article 4512i, §19A,
which provides the department with authority to charge a
newborn screening fee to midwives; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules to implement every duty imposed by law on the
board, the department, and the commissioner of health.

§73.22. Fees.

(a) Purpose. This section establishes fees pursuant to the
Health and Safety Code, §§12.031, 12.032, and 12.034 for laboratory
services provided by the Bureau of Laboratories (bureau) of the
Texas Department of Health (department). The fees will enable the
department to offset costs incurred when delivering certain laboratory
services.

(b) General. Services are offered at the discretion of the
department subject to laws and rules in effect at the time of the
request for services.

(1) The fees assessed are intended to recover the reason-
able service costs and shall not exceed the costs of providing the
service as determined by the department.

(2) Each fee for which a maximum cap is set within this
section shall be calculated annually by department staff in accordance
with paragraph (1) of this subsection.

(3) A schedule of all fees will be available upon request
from the Texas Department of Health, Bureau of Laboratories, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7318.

(4) The department will determine whether a fee must
be paid with submission of the specimen or whether the department
will bill later for the fee unless stated otherwise in this section.

(5) The submission of specimens to the department shall
be in compliance with the bureau’s Manual of Reference Services
and other written instructions established by the bureau.

(A) The manual outlines clinical and scientific stan-
dards, procedures and requirements of the department.

(B) Failure to submit a specimen as required may
result in the department’s refusal to perform the requested services.

(C) The manual and other written instructions may be
obtained upon request from the Texas Department of Health, Bureau
of Laboratories, 1100 West 49th Street, Austin, Texas 78756, (512)
458-7318.

(6) Failure to pay a fee in a timely manner may result in
the department’s refusal to accept specimens or samples until the fee
is paid.

(7) A fee paid is nonrefundable.

(c) Fees.

(1) The annual fees for certification of milk, drinking
water and shellfish laboratories and proficiency testing for milk
laboratories are as follows:

(A) antibiotic milk laboratories - $250;

(B) water bacteriology laboratories - $250;

(C) milk industry laboratories - $400;

(D) full service milk laboratories - $500;

(E) milk proficiency testing (non-Texas certified lab-
oratories) - $250;

(F) water chemistry laboratories - $250; and
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(G) shellfish laboratory - $500.

(2) The fee for testing blood for the presence of lead
shall not exceed $10 per test.

(3) The fee for a newborn screening test kit shall not
exceed $20 per test kit.

(4) The fees for testing of bottled water, drinking water
systems, drinking water fountains in day care centers or schools,
or individual home drinking water systems shall not exceed the
following amounts:

(A) tests for minerals and physical properties:

(i) chloride -$22.50;

(ii) fluoride -$22.50;

(iii) nitrate - $30;

(iv) nitrite - $30;

(v) sulfate - $22.50;

(vi) total dissolved solids - $37.50;

(vii) phenols -$66;

(viii) turbidity -$24;

(ix) color -$30;

(x) odor - $37.50;

(xi) bromate - $83;

(xii) bromide - $35;

(xiii) total organic carbon, water - $53;

(xiv) chlorate - $75;

(xv) chlorite - $75;

(xvi) nitrate and nitrite - $27;

(xvii) routine water (minerals panel) - $180; and

(xviii) UV 254 - $75;

(B) tests for trace metals:

(i) all metals panel: Al, Sb, As, Ba, Be, Cd, Cr,
Cu, Fe, Pb, Mn, Hg, Ni, Se, Ag, Th, Zn- $357;

(ii) total recoverable metals digestion (performed
only if turbidity equals or exceeds 1 NTU) - $36;

(iii) Pb-Cu - $27;

(iv) Pb - $22;

(v) cadmium - $22;

(vi) arsenic - $22;

(vii) antimony - $22;

(viii) ICP metals panel: Ba, Cr, Cu, Fe, Mn, Ag,
Zn, Al, Ni, Be - $165;

(ix) mercury - $31;

(x) selenium - $22;

(xi) single ICP metal - $22; and

(xii) thallium - $22;

(C) tests for organics:

(i) volatile organic compounds, including tri-
halomethanes - $180;

(ii) ethylene dibromide (EDB) and dibromochloro-
propane (DBCP) - $192;

(iii) carbamate insecticides - $246;

(iv) chlorophenoxy herbicides - $270;

(v) polychlorinated biphenyl and chlorinated insec-
ticides - $280;

(vi) polyaromatic hydrocarbons (PHA), phthalates
- $354;

(vii) diquat - $297;

(viii) endothall - $439;

(ix) glyphosate - $208;

(x) haloacetic acids (EPA method 552) - $370;

(xi) haloacetonitriles (EPA method 551) - $231;

(xii) insecticides, drinking water (EPA method
505) - $225;

(xiii) organophosphate insecticides, drinking water
(EPA method 507) - $340;

(xiv) polychlorinated biphenyls (PCB), drinking
water (EPA method 508A) - $360; and

(xv) trihalomethanes, drinking water (EPA method
502.2) - $82;

(D) radiochemical testing:

(i) gross alpha and beta - $111;

(ii) total alpha emitting radium - $87;

(iii) radium 226 - $100;

(iv) radium 228 - $84;

(v) uranium isotopes - $93; and

(vi) radon - $81;

(E) bacteriological examination for coliforms - $20;
and

(F) miscellaneous drinking water chemistry proce-
dures - $96 per hour.

(5) The fees for testing environmental samples from
nuclear power plants and other users or holders of radiation sources
shall not exceed the following amounts:

(A) miscellaneous (per hour) Nuclear Chemical
Branch - $96;

(B) gross alpha or beta, water - $99;

(C) gross alpha and beta, water - $111;

(D) gamma emitting isotopes, water - $91;

(E) radium-226, water - $100;

(F) alpha spectrum preparation, water- $162;

(G) radium-228, water - $84;

(H) uranium isotopes, water - $93;

(I) thorium isotopes, water - $87;
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(J) plutonium, water - $88;

(K) tritium, water - $61;

(L) total alpha emitting radium, water - $87;

(M) radon, water - $81;

(N) strontium-89 or 90, water - $124;

(O) carbon-14, water - $133;

(P) gross alpha or beta, soil - $79;

(Q) gross alpha and beta, soil - $100;

(R) gamma emitting isotopes, soil - $138;

(S) alpha spectrum preparation, soil - $151;

(T) radium-226, soil- $133;

(U) radium-228, soil - $108;

(V) uranium isotopes, soil - $84;

(W) thorium isotopes, soil - $87;

(X) plutonium, soil - $88;

(Y) tritium, soil -$98;

(Z) strontium-89 or 90, soil - $160;

(AA) gross alpha or beta, vegetation/tissue - $79;

(BB) gross alpha and beta, vegetation/tissue - $109;

(CC) gamma emitting isotopes, vegetation/tissue -
$135;

(DD) alpha Spectrum preparation, vegetation/tissue -
$151;

(EE) radium-226, vegetation/tissue - $133;

(FF) radium-228, vegetation/tissue - $96;

(GG) uranium isotopes, vegetation/tissue - $84;

(HH) thorium isotopes, vegetation/tissue - $87;

(II) plutonium, vegetation/tissue - $88;

(JJ) tritium, vegetation/tissue - $97;

(KK) strontium-89 or 90, vegetation/tissue - $160;

(LL) gross alpha or beta, wipe/filter/cartridge - $48;

(MM) gross alpha and beta, wipe/filter/cartridge -
$63;

(NN) alpha spectrum preparation, wipe/filter/cartridge
- $151;

(OO) radium-226, wipe/filter/cartridge - $133;

(PP) radium-228, wipe/filter/cartridge - $96;

(QQ) uranium isotopes, wipe/filter/cartridge - $84;

(RR) thorium isotopes, wipe/filter/cartridge - $87;

(SS) plutonium, wipe/filter/cartridge -$88;

(TT) tritium, wipe/filter/cartridge - $61;

(UU) strontium-89 or 90, wipe/filter/cartridge - $160;

(VV) carbon-14, wipe/filter/cartridge - $142;

(WW) gamma emitting isotopes, wipe/filter/cartridge
- $78;

(XX) asbestos identification - $55;

(YY) asbestos fiber counting - $46;

(ZZ) dust identification - $60;

(AAA) organic chemicals, by group, such as insecti-
cides, herbicides, volatile organic compounds, semi-volatile organic
compounds in water or soil/sediment, including routine sample prepa-
ration procedures - $542 per group per sample;

(BBB) metals, per analyte in water or soil/sediment,
including routine sample preparation procedures - $77 per analyte per
sample; and

(CCC) inorganic chemicals, per analyte in water or
soil/sediment - $105 per analyte per sample.

(d) Newborn screening procedures.

(1) Newborn screening is required by the Health and
Safety Code, Chapter 33.

(2) The department through the bureau will provide
newborn screening test kits upon written request from a provider of
newborn screening. A test kit is the department-designed collection
device, demographic information form and envelope used to submit a
newborn’s blood specimens for screening by the bureau. A separate
test kit is required for each screening panel. Each newborn must have
two screening panels performed. Additional screening panels may
be necessary under certain circumstances. Testing providers include
hospitals, birthing centers, physicians, midwives, and clinics.

(3) The department shall accept only its test kit for
submission of specimens.

(4) The department will provide test kits for Medicaid-
eligible or charity care newborns at no cost to the provider.

(5) The department will provide test kits for all other
newborns at a fee as described in subsection (c)(3) of this section.

(6) A Medicaid-eligible newborn is a patient whose
mother is a Medicaid recipient or who is otherwise eligible for
Medicaid coverage for the newborn-related services. A charity care
newborn is a patient who is not insured and is not covered or eligible
to be covered for newborn screening services by Medicaid or any
other government program.

(7) When a provider requests test kits, the provider must
identify the number estimated to be needed for Medicaid-eligible
newborns, charity care newborns, and other newborns. The provider’s
estimates shall be based on the provider’s newborn screening services
provided in the most recent fiscal or calendar year if the provider
has previously provided these services. A provider shall provide
further information upon request of the department to verify the
appropriateness of the number of test kits provided at no cost.

(8) The department will bill the requesting provider for
test kits when the test kits are sent to the provider. Payment is due
within 120 days from the provider’s receipt of the test kits.

(9) A provider may use the no-cost test kit only for a
Medicaid-eligible or charity care newborn.

(10) A provider shall ensure that the identifying and
demographic information provided with the test kit is complete and
accurate when submitted to the department.
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(11) A provider may use the department’s previous
newborn screening forms until May 31, 1998. Beginning on June
1, 1998, all providers must use the department’s new test kits for
newborn specimens.

§73.24. Certification of Drinking Water, Milk, and Shellfish Labora-
tories.

(a) Purpose. This section establishes the procedures for
drinking water, milk, and shellfish laboratories to become certified
laboratories under federal or state law.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the text
clearly indicates otherwise.

(1) Assessment - A fact-finding process performed either
by an approved third party or by the Texas Department of Health
(department) in which information and observations are collected and
evaluated for the purpose of judging the laboratory’s conformance
with established certification standards. Assessment includes an
onsite inspection.

(2) Certification - An official and legal approval granted
by the department to a laboratory, permitting analysis of drinking
water, milk, or shellfish samples in accordance with applicable
federal and state laws and rules based on the process outlined in
this section. Certification means that a certified laboratory has been
judged capable of performing the analyses for which it is certified
correctly. Certification does not imply or mean that the department
certifies the results produced by the certified laboratory.

(c) Certification application.

(1) An applicant laboratory must submit an application
for certification directly to the department on a form specified by the
department. For drinking water laboratories, the application must be
accompanied by evidence of assessment by a department-approved
assessor in the category for which certification is requested or
assessment by the department if the department performs assessments.

(2) Payment of the appropriate fee for certification under
§73.22 of this title (relating to Fees) must accompany the application.

(3) Payment may be by check or money order made
payable to the Texas Department of Health.

(4) A laboratory may apply for certification in a single
category or any combination of categories from among the following:
chemistry-routine inorganics, chemistry-nitrate and nitrite, chemistry-
metals, chemistry-lead and copper, chemistry-trihalomethanes,
chemistry-volatile organics, chemistry-insecticides and herbicides,
chemistry-carbamate insecticides, chemistry - ethylene dibromide
(EDB) and dibromochloropropane (DBCP), chemistry-synthetic or-
ganics, chemistry-endothal, chemistry-glyphosate, chemistry-diquat,
chemistry-radiochemicals, chemistry-asbestos, chemistry-dioxin,
drinking water microbiology, milk analysis - antibiotics, milk
analysis - raw, milk analysis - full service, or shellfish analysis - full
service.

(5) The department shall perform an assessment for each
milk and shellfish laboratory applying for certification.

(6) Each certified laboratory must reapply for certification
every two years and pay the appropriate certification fee. After initial
certification, the laboratory will be assessed the certification fee on
an annual basis.

(d) Standards.

(1) The minimum standards for certification are as
specified by the United States Environmental Protection Agency
(EPA) applying to drinking water and the United States Food and
Drug Administration (FDA) applying to milk and shellfish. These
specifications are available for review during normal business hours
at the department’s Bureau of Laboratories, 1100 West 49th Street,
Austin, Texas.

(2) Each applicant laboratory will be evaluated, at a
minimum on the following factors: credentials and experience of
staff, quality assurance plan, manuals of procedures, performance
on evaluation unknowns, equipment, calibrations and standards,
methodology, facilities, sample acceptance policies, sample tracking,
record keeping, reporting, and results interpretation.

(e) Inspections. The department may conduct inspections
of laboratories to ascertain adherence to minimum standards and the
effectiveness of the certification system. For laboratories for which
the department serves as both the assessing and certification authority,
inspections will be conducted on at least a biennial basis.

(f) Withdrawal of certification.

(1) A laboratory must meet all minimum standards, pass
all performance evaluation sets, and pass onsite inspection no less
than every two years to be certified.

(2) A laboratory that fails to meet requirements by
scoring outside the acceptable limits on a set of performance
evaluation unknowns, has serious deficiencies at the time of an
onsite inspection, fails to notify the department within 30 days of
major changes which might impair analytical capability (personnel,
equipment, or location), or fails to notify the state or public of certain
problems as required by notification regulations may be placed on
provisionally certified status.

(3) Failure on two consecutive performance evaluation
sets or failure to correct major deficiencies following onsite inspection
may result in the withdrawal of certification. The correction action
must take place within the time frames set by the appropriate federal
regulatory authority, which are 90 days or less.

(4) Certification may be suspended or revoked immedi-
ately if the standards of the EPA or FDA require suspension or re-
vocation, or if continued operation of the laboratory will jeopardize
public health. Due process will be afforded to the laboratory whose
certification is revoked or suspended.

(5) Certification shall be revoked for a laboratory which
submits as its own work the results for analysis of any performance
evaluation sample which was analyzed by a different laboratory. The
laboratory may not reapply for certification for a period of not less
than three years.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801769
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236
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♦ ♦ ♦
Exposure to Lead
25 TAC §73.31

The repeal is adopted under the Health and Safety Code,
§§12.031, 12.032, and 12.034, which provide the board with the
authority to adopt rules relating to public health services fees
for laboratory services; §12.020, which provides the department
with the authority to establish charges by rule for the sale
of specific laboratory services; §§33.002 and 33.011, which
provide the board and department with authority to adopt rules
to carry out the newborn screening program and to prescribe
screening test procedures; §§81.004 and 81.006, which provide
the board with the authority to adopt rules and to seek
and receive fees for the purpose of identifying communicable
diseases; §161.101, which provides the department with the
authority to charge for certain blood lead tests requested by
a physician who suspects that a person has been harmed by
exposure to lead; Texas Civil Statutes, Article 4512i, §19A,
which provides the department with authority to charge a
newborn screening fee to midwives; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules to implement every duty imposed by law on the
board, the department, and the commissioner of health

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801767
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Fees for Drinking Water Systems
25 TAC §73.41

The repeal is adopted under the Health and Safety Code,
§§12.031, 12.032, and 12.034, which provide the board with the
authority to adopt rules relating to public health services fees
for laboratory services; §12.020, which provides the department
with the authority to establish charges by rule for the sale
of specific laboratory services; §§33.002 and 33.011, which
provide the board and department with authority to adopt rules
to carry out the newborn screening program and to prescribe
screening test procedures; §§81.004 and 81.006, which provide
the board with the authority to adopt rules and to seek
and receive fees for the purpose of identifying communicable
diseases; §161.101, which provides the department with the
authority to charge for certain blood lead tests requested by
a physician who suspects that a person has been harmed by
exposure to lead; Texas Civil Statutes, Article 4512i, §19A,
which provides the department with authority to charge a
newborn screening fee to midwives; and Health and Safety
Code, §12.001, which provides the board with the authority to
adopt rules to implement every duty imposed by law on the
board, the department, and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801768
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 99. Occupational Conditions Reporting
25 TAC §99.1

The Texas Department of Health (department), by majority
vote of the Texas Board of Health (board) on February 8,
1998, enters this order finally adopting an amendment to §99.1,
concerning occupational condition reporting with changes to the
proposed text as published in the September 26, 1997, issue of
the Texas Register (22 TexReg 9600), as a result of comments
received during the 30 day comment period.

This amendment will lower the blood lead reporting level
mandated by the Occupational Condition Reporting Act from 40
micrograms of lead per deciliter of blood (40 �g/dL) to 25 �g/dL.
This lower level is consistent with the level recommended by the
Centers for Disease Control and Prevention’s Healthy People
2000: National Health Promotion and Disease Prevention
Objectives, and will allow the department to track progress on
meeting the Healthy People 2000 objectives for Texas.

This amendment replaces the word "disease" with "condition"
throughout the rule to be consistent with Chapter 245 (House
Bill 2311), adopted by the 75th Legislature (1997). Next, this
amendment will lower the blood lead reporting level from 40
micrograms of lead per deciliter of blood (40 �g/dL) to 25 �g/
dL. The amendment also adds a division name and a mailing
address.

The following comments were received concerning the pro-
posed sections. Following each comment is the department’s
response and any resulting change(s). A minor editorial change
was made for clarification purposes.

COMMENT: Concerning §99.1(b)(5), the definition of occupa-
tional conditions, one commenter recommended deleting the
word "and" between "diseases" and "abnormal health condi-
tions" and replacing it with a comma. Also, the word "condi-
tions" in the last line of the definition should be replaced with
the word "exposures" to be consistent with the statute.

RESPONSE: The department agrees with the commenter, and
has made the requested changes.

COMMENT: Concerning §99.1(b)(6), definition of reportable oc-
cupational condition, one commenter recommended replacing
the "or" between "disease" and "condition" with a comma and
to add "or laboratory finding" between "condition" and "for" to
more precisely conform to the statute, which defines "reportable
condition" in Section 84.002(3) of the Texas Health and Safety
Code.
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RESPONSE: The department agrees with the commenter, and
has made the requested changes. COMMENT: Concerning
§99.1(c)(5), reports from outside the jurisdiction of the local
health authority, one commenter recommended deleting the
word "disease" in the third line of the paragraph (as published
in the Texas Register). Since the definition of "occupational
condition" includes diseases the commenter felt the inclusion of
the word "disease" would be redundant.

RESPONSE: The department agrees with the commenter, and
has deleted the work "disease" as requested. Also, the word
"or" between condition and [disease] has been deleted for
clarification purposes.

Comments were received Brown McCarroll & Oaks Hartline.
This is a law firm that represents a number of industrial
clients that are involved in metal processing and that may have
employees who are exposed to lead in the workplace. Their
comments dealt with grammar and vocabulary changes in three
sections of the proposed rule.

The amendment is adopted under the Health and Safety Code,
Chapter 84 of the Health and Safety Code §84.003, which
requires the board to adopt rules necessary to implement the
reporting of elevated blood lead levels; and §12.001 which
allows the board to adopt rules for the performance of every
duty imposed by law on the Texas Board of Health, the Texas
Department of Health and the Commissioner of Health.

§99.1. General Provisions.

(a) Purpose. This section implements the Texas Occupa-
tional Conditions Reporting Act, Health and Safety Code, Chapter
84, House Bill 2091, 69th Legislature, 1985, which authorizes the
Texas Board of Health to adopt rules concerning the reporting and
control of occupational conditions.

(b) Definitions. The following words and terms, when used
in these sections, shall have the following meanings unless the context
clearly indicates otherwise.

(1) Case - A person in whom an occupational condition
is diagnosed by a physician based upon clinical evaluation, interpre-
tation of laboratory and/or roentgenographic findings, and an appro-
priate occupational history.

(2)-(4) (No change.)

(5) Occupational conditions - Those diseases, abnormal
health conditions or laboratory findings that are caused by or are
related to exposures in the workplace.

(6) Reportable occupational condition - Any occupational
disease, condition or laboratory finding for which an official report
is required. See subsection (d) of this section.

(7) Report of occupational condition - The notification to
the appropriate authority of the occurrence of a specific occupational
disease in a human, including all information required by the
procedures established by the Board of Health.

(8) Suspected case - A case in which an occupational
condition is suspected, but the final diagnosis is not yet made.

(c) Reporting requirements.

(1) It is the duty of every physician holding a license to
practice in the State of Texas to report promptly to the local health
authority each patient she or he shall examine and who has or is
suspected of having any reportable occupational condition. The local
health authority may authorize a staff member to transmit reports.

(2) It is the duty of every person who is in charge of
a clinical or hospital laboratory, blood bank, mobile unit, or other
facility in which a laboratory examination of any specimen derived
from a human body yields microscopical, cultural, serological,
chemical, or other evidence suggestive of a reportable condition to
report promptly that information to the local health authority.

(3) (No change.)

(4) The local health authority shall collect the reports and
transmit the information at weekly intervals to the Noncommunicable
Disease Epidemiology and Toxicology Division, Bureau of Epidemi-
ology, Texas Department of Health, 1100 W. 49th Street, Austin,
Texas 78756. Transmission may be made by mail, courier, or elec-
tronic transfer.

(A) If by mail or courier, the reports shall be
placed in a sealed envelope addressed to the attention of the
Noncommunicable Disease Epidemiology and Toxicology Division,
Bureau of Epidemiology, Texas Department of Health, 1100 W.
49th Street, Austin, Texas 78756, and marked "Confidential Medical
Records."

(B) (No change.)

(5) When an occupational condition is reported to a local
health authority, and the person diagnosed as having the condition
resides outside his or her area of local health jurisdiction, the local
health authority receiving the report shall notify the appropriate local
health authority where the person or persons reside. The department
shall assist the local health authority in providing such notifications
if requested.

(d) List of reportable occupational conditions. Occupational
conditions reportable by name, address, age, sex, race/ethnicity,
method of diagnosis, and relevant occupation(s) and employer(s) of
the case, and identity of the reporter, are: asbestosis, silicosis, blood
lead levels at or above 25 micrograms lead/100 milliliters of blood
in persons 15 years of age or older, and acute occupational pesticide
poisoning.

(e) General control measures for reportable occupational
conditions. The commissioner or his or her duly authorized
representative shall, as circumstances may require, proceed as
follows:

(1)-(3) (No change.)

(f) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801765
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: September 26, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 119. Health Maintenance Organizations
The Texas Department of Health (department) by majority vote
of the Texas Board of Health (board) on February 8, 1998,
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enters this order finally adopting the repeal of §§119.1 - 119.4,
119.21 - 119.25, 119.51 - 119.56, and 119.71, concerning the
regulation of health maintenance organizations (HMOs), without
changes to the proposed text as published in the Texas Register
on December 5, 1997 (22 TexReg 11952).

Specifically, the sections cover definitions; application, assess-
ments, and fees; examinations; reporting complaints; organi-
zation of a health maintenance organization and service area;
quality improvement; quality improvement program; quality im-
provement committee; utilization review; ambulatory health care
services; emergency care; inpatient hospital and medical ser-
vice; diagnostic and therapeutic services; optional services; sin-
gle health care service; and enforcement.

These rules address the quality of health care services fur-
nished by HMOs to its enrollees under the authority given to
the department in the Health Maintenance Organization Act,
Texas Insurance Code, Chapter 20A (HMO Act). The depart-
ment and the Texas Department of Insurance (TDI) jointly regu-
lated HMOs under authority of the HMO Act prior to September
1, 1997. Senate Bill (SB) 385, 75th Texas Legislature, 1997,
amended the HMO Act by amending the authority for the regu-
lation of the quality of health care services furnished by HMOs
from the department to the TDI, effective September 1, 1997.
The bill did not provide for the administrative transfer of depart-
ment rules to TDI, therefore Chapter 119 is being repealed in
its entirety to void the sections promulgated by the Texas Board
of Health under the HMO Act. Although the formal adoption of
the repeal of these sections will not be effective until sometime
in March of 1998, these sections became null and void effective
September 1, 1997, because of the amendments in SB 385.

Adoption of the repeal of these sections will formally void sec-
tions which are no longer effective because of the amendments
in SB 385.

There were no comments received on this proposal during the
comment period which ended January 5, 1998.

Subchapter A. General Provisions
25 TAC §§119.1–119.4

The repeals are adopted under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801773
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter B. Organizations and Functions of a
Health Maintenance Organization

25 TAC §§119.21–119.25

The repeals are adopted under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801774
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Services
25 TAC §§119.51–119.56

The repeals are adopted under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801775
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter D. Enforcement
25 TAC §119.71

The repeal is adopted under the Health and Safety Code,
§12.001, which provides the board with the authority to adopt
rules to implement every duty imposed by law on the board, the
department, and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801776
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
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Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 229. Food and Drug

Seafood Safety
25 TAC §§229.121–229.129

The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board), on February 8, 1998,
enters this order finally adopting new §§229.121 - 229.129,
concerning state enforcement of new federal seafood safety
regulations. Section 229.124 is adopted with changes to the
proposed text as published in the November 7, 1997, issue of
the Texas Register (22 TexReg 10881). Sections §§229.121-
229.123 and §§229.125-229.129 are adopted without changes,
and therefore the sections will not be republished.

The new sections define terms used in the industry’s applica-
tion of fish and fishery products hazard analysis critical con-
trol point principals (HACCP), establish rules on current good
manufacturing practices, specify the requirements of a HACCP
plan, the corrective actions required, requirements for verifica-
tion that a HACCP plan is adequate, and the specific require-
ments for record keeping, training, and sanitation control pro-
cedures. In addition, the sections specify requirements for pro-
cessing smoked and smoke-flavored fishery products.

Federal Fish and Fishery Products HACCP regulations con-
tained in Code of Federal Regulations, Title 21, §§123.3 -
123.16 take effect in December 1997. It is estimated that the
rules will affect 150 seafood establishments in Texas. Adop-
tion of HACCP in Texas will create uniformity and consistency
of seafood safety throughout the entire seafood industry. It will
also benefit Texas consumers by ensuring that all Texas seafood
meets the same level of safety as seafood in interstate com-
merce.

No comments were received on the proposal of these rules
during the comment period. However, the department is making
the following change due to staff comment to clarify the intent
and improve the accuracy of the section.

CHANGE: Concerning §229.124(b), the word "plan" has been
inserted between the words "Point" and "in accordance."

The new sections are adopted under the Health and Safety
Code, §431.241, which provides the department with the au-
thority to adopt necessary regulations pursuant to the enforce-
ment of Chapter 431; and §12.001, which provides the Texas
Board of Health (board) with the authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

§229.124. Corrective Actions.

(a) Whenever a deviation from a critical limit occurs, a
processor shall take corrective action either by:

(1) following a corrective action plan that is appropriate
for the particular deviation; or

(2) following the procedures in subsection (c) of this
section.

(b) Processors may develop written corrective action plans,
which become part of their Hazard Analysis Critical Control Point
plan in accordance with §229.123(c)(5) of this title (relating to Hazard

Analysis and Hazard Analysis Critical Control Point (HACCP) Plan),
by which they predetermine the corrective actions that they will take
whenever there is a deviation from a critical limit. A corrective action
plan that is appropriate for a particular deviation is one that describes
the steps to be taken and assigns responsibility for taking those steps,
to ensure that:

(1) no product enters commerce that is either injurious
to health or is otherwise adulterated as a result of the deviation; and

(2) the cause of the deviation is corrected.

(c) When a deviation from a critical limit occurs and the
processor does not have a corrective action plan that is appropriate
for that deviation, the processor shall:

(1) segregate and hold the affected product, at least until
the requirements of paragraph (2) and (3) of this subsection are met;

(2) perform or obtain a review to determine the accept-
ability of the affected product for distribution. The review shall be
performed by an individual or individuals who have adequate train-
ing or experience to perform such a review. Adequate training may
or may not include training in accordance with §229.127 of this title
(relating to Training);

(3) take corrective action, when necessary, with respect
to the affected product to ensure that no product enters commerce
that is either injurious to health or is otherwise adulterated as a result
of the deviation;

(4) take corrective action, when necessary, to correct the
cause of the deviation;

(5) perform or obtain timely reassessment by an individ-
ual or individuals who have been trained in accordance with §229.127
of this title, to determine whether the HACCP plan needs to be mod-
ified to reduce the risk of recurrence of the deviation, and modify the
HACCP plan as necessary.

(d) All corrective actions taken in accordance with this
section shall be fully documented in records that are subject to
verification in accordance with §229.125(a)(3)(B) of this title (relating
to Verification) and the record keeping requirements of §229.126 of
this title (relating to Records).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801777
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
TITLE 28. INSURANCE

Part I. Texas Department of Insurance

Chapter 3. Life, Accident and Health Insurance
and Annuities
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Subchapter B. Individual Life Insurance Policy
Form Checklist and Affirmative Requirements
28 TAC §3.129

The Commissioner of Insurance adopts the repeal of §3.129,
concerning Individual Life Insurance Policy Form Checklist and
Affirmative Requirements, without changes to the proposed
repeal as published in the November 7, 1997, issue of the Texas
Register (22 TexReg 10888).

The repeal of §3.129, which relates to acceleration-of-life-
insurance benefits, is necessary because the Commissioner
simultaneously has adopted New Subchapter LL (§§3.12001-
12017), which moves rules governing acceleration-of-life-
insurance benefits into their own subchapter in Chapter 3.

New subchapter LL (§§3.12001-3.12017), adopted and pub-
lished elsewhere in this issue of the Texas Register, expands
and revises the provisions now contained in §3.129, based on
the need to implement statutory changes enacted by the 75th
Legislature and at the federal level by the Health Insurance
Portability and Accountability Act of 1996, the need to clearly
delineate acceleration-of-life-insurance standards applicable to
all forms of life insurance contracts (both individual and group
life insurance policies, group certificates, and riders), and the
decision to allow a new method of financing acceleration-of-life-
insurance benefits, as requested by industry. Because of these
additions and revisions, the rules cannot all be placed efficiently
in one section, and do not belong in Subchapter B, which re-
lates only to individual life insurance policies. The Department
believes that this reorganization will enhance the clarity and
readability of the rules.

No comments were received.

The repeal of §3.129 is adopted pursuant to the Insurance
Code, Articles 3.42, 3.50-6 and 1.03A. Article 3.42, relating to
life insurance policy form approval, and Article 3.50-6, relating to
payment of accelerated life insurance benefits, each authorize
the commissioner to adopt reasonable rules to implement the
articles. Article 1.03A provides that the commissioner may
adopt rules and regulations to execute the duties and functions
of the Texas Department of Insurance only as authorized by a
statute.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801834
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 1, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
Subchapter LL. Standards for Acceleration of
Life Insurance Benefits for Individual and Group
Policies and Riders

28 TAC §§3.12001–3.12017

The Commissioner of Insurance adopts new Subchapter LL,
§§3.12001-3.12017, relating to acceleration-of-life-insurance
benefits offered in relation to both individual and group life
insurance contracts (including policies, riders and certificates
of coverage). The commissioner adopts the subchapter with
changes to §§3.12012, 3.12013, 3.12016 and 3.12017 of the
proposed text, which appeared in the November 7, 1997, issue
of the Texas Register (22 TexReg 10889). The commissioner
adopts §§3.12001 - 3.12011, 3.12014 and 3.12015 without
changes from the proposed text, and these sections will not
be republished. Rules relating to acceleration-of-life-insurance
benefits previously were contained in 28 TAC §3.129 of Sub-
chapter B of this Chapter (relating to Individual Life Insurance
Policy Form Checklist and Affirmative Requirements). The
commissioner adopts the repeal of §3.129, elsewhere in this
issue of the Texas Register.

Acceleration-of-life-insurance benefits allow a policyholder or
certificate holder to obtain payment of all or a part of the death
benefit of a life insurance policy, certificate or rider prior to death
of the insured, in circumstances in which the insured has a "ter-
minal illness" (life expectancy of two years or less), "long-term
care illness" (resulting in the inability to perform activities of daily
living without assistance, or in impairment of cognitive ability) or
"specified disease" (a disease or condition likely to cause per-
manent disability or premature death, such as AIDS or a ma-
lignant tumor). Rules relating to acceleration-of-life-insurance
benefits previously were contained in Subchapter B (relating
to Individual Life Insurance Policy Form Checklist and Affirma-
tive Requirements). See 28 TAC §3.129. However, based on
the need to implement statutory changes enacted by the 75th
Legislature in House Bill 1865 ("HB1865") and at the federal
level by the Health Insurance Portability and Accountability Act
of 1996 ("HIPAA"), the need to clearly delineate acceleration-
of-life-insurance standards for both individual and group life in-
surance policies, group certificates, and riders, and requests
from industry to allow a new method for financing acceleration-
of-life-insurance benefits, the commissioner is adopting these
more comprehensive rules in their own subchapter, and is re-
pealing §3.129 elsewhere in this issue of the Texas Register.
The department believes that this reorganization will enhance
the clarity and readability of the rules.

The sections are necessary to: (1) expand the circumstances
under which insurers, may, at their option, offer acceleration-of-
life-insurance benefits, thus enhancing financial choices for in-
sureds facing terminal or life-threatening illnesses or conditions;
(2) implement revised statutory requirements for group and indi-
vidual life insurance policies passed by the 75th Legislature; (3)
set uniform standards for offering acceleration-of-life-insurance
benefits that will be applicable to all group and individual life
insurance plans, creating a level playing field for insurers; (4)
allow insurers, with proper disclosures, to offer benefits that will
qualify for favorable tax treatment under federal law, as well as
benefits that may not qualify for favorable tax treatment, but that
are available to a broader class of insureds; and (5) ensure that
acceleration-of-life-insurance benefit provisions that fund long-
term care expenses conform basic definitions and eligibility trig-
gers to those in rules setting minimum standards for long-term
care insurance contracts. Many provisions of Subchapter LL
are substantially similar to existing provisions in 28 TAC §3.129.
The adopted rules expand the types of life insurance contracts
covered by the rules; expand and revise the methods that insur-
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ers may use to calculate acceleration-of-life-insurance benefits;
designate which rules relating to long-term care insurance con-
tracts are applicable to life insurance contracts providing for pay-
ment of long-term care expenses through acceleration-of-life-
insurance benefits; and set forth requirements for acceleration-
of-life-insurance benefits that are marketed as qualified for fa-
vorable tax treatment under federal law.

The sections as adopted differ in some respects from the pro-
posed sections, based on further study in response to com-
ments. Section 3.12012 and §3.12016 have been amended to
clarify that notice and disclosures required by the rules must
only be provided with the document (for example, a rider) con-
taining the acceleration-of-life-insurance provisions. Section
3.12012 and §3.12016 have been revised to state that in re-
gard to certificate holders of group life policies, insurers must
provide disclosures related to possible consequences of receiv-
ing acceleration-of-life-insurance benefits on taxes and public
assistance only to certificate holders obtaining coverage on or
after the effective date of these rules. Section 3.12013 has
been revised to require that the disclosures and notices de-
scribed in the section must be provided only with an invitation
to contract (as that term is defined in rules related to adver-
tising of life insurance contracts) containing applications that, if
accepted, would provide coverage that included acceleration-of-
life-insurance provisions. Section 3.12016 has been revised to
include a disclosure that receipt of acceleration-of-life-insurance
benefits may affect eligibility for public assistance programs.
Section 3.12017 has been revised to clarify that the subchapter
applies to all life insurance contracts marketed after the effective
date of this subchapter (except as provided under the 90-day
grace period allowed by §3.12017(b)).

Section 3.12001 states the purpose of the rules and contains
a severability provision. Section 3.12002 delineates the scope
of acceleration-of-life-insurance benefits that insurers may offer
in Texas. Any group or individual life insurance contract may
contain acceleration-of-life-insurance benefits. An insurer may
accelerate death benefits of life insurance contracts if the in-
sured has an illness or physical condition that falls within the
definitions of a terminal illness, long-term care illness or spec-
ified disease, as defined by this section. Section 3.12002 also
defines "life insurance contract" to include individual or group
policies or riders, and certificates of coverage under a group
policy or rider. Section 3.12003 requires life insurance contracts
to clearly define the illness, condition, care or confinement nec-
essary to evidence a terminal illness, long-term care illness or
specified disease. It also states that conditions which may trig-
ger acceleration-of-life-insurance benefits under this subchap-
ter constitute total and permanent disability for the purpose of
meeting statutory standards for allowing acceleration of bene-
fits. Section 3.12004 sets standards for requiring medical diag-
noses and documenting care or confinement. Section 3.12005
states that a life insurer may terminate the acceleration-of-life-
insurance benefit if the contract is continued under a nonforfei-
ture option.

Section 3.12006 delineates allowed methods for determining
benefits and charges and fees. The section retains, with some
changes, the two methods contained in previous provisions
governing acceleration-of-life-insurance benefits, which allowed
either payment for the benefits through an additional premium
or charge, or through an actuarial discount and administrative
charge which are deducted, along with the amount accelerated,
from the death benefit. In addition, §3.12006 allows a third

option called the "lien method." Under the lien method, in
instances where no additional premium or cost-of-insurance
charge is payable in advance by the policy or certificate holder,
insurers may consider the acceleration-of-life-insurance benefit
paid to the insured, any administrative expense charges, any
due and unpaid premiums and any accrued interest as a lien
against the death benefit of the policy, certificate or rider. At
death, the benefit payable is the total remaining death benefit
proceeds in excess of the lien. The lien cannot exceed the
death benefit.

Section 3.12007 contains requirements for limits on reduc-
tion of cash values made in conjunction with payment of an
acceleration-of-life-insurance benefit (except as otherwise au-
thorized under the lien method allowed by §3.12006(3)) and
for calculation of minimum cash values. Section 3.12008 al-
lows an insurer to deduct a pro rata portion of any loan on
the life insurance contract from the acceleration-of-life-insurance
benefit paid to the insured. Section 3.12009 states that an
acceleration-of-life-insurance benefit shall be disregarded in
ascertaining nonforfeiture benefits under the Insurance Code.
Section 3.12010 sets standards for calculating reserves on
an acceleration-of-life-insurance benefit provision and the con-
tract containing the provision. Section 3.12011 states that
acceleration-of-life-insurance benefit provisions are subject to
the Insurance Code provisions prohibiting unfair, discriminatory
or deceptive practices. Section 3.12012 sets forth notice and
disclosure requirements for life insurance contracts containing
acceleration-of-life-insurance benefits. Under §3.12012, insur-
ers must clearly label acceleration-of-life-insurance benefit pro-
visions, disclose if death benefits, cash values or loan values
will be reduced if acceleration-of-life-insurance benefits are paid
and provide the insured with a statement regarding the amount
of benefits paid, the effect of such payment on the death ben-
efit, face amount, cash value and other features of the contract
and the amount, if any, of benefits that remain available for
acceleration. The insurer also must include appropriate disclo-
sures substantially similar to those promulgated under §3.12016
of the subchapter. Section 3.12013 requires that invitations to
contract used in connection with marketing or selling a life in-
surance contract offering acceleration-of-life-insurance benefits
disclose what illness, condition, care or confinement will trigger
eligibility for the benefits and the effect the benefits will have on
the death benefit and other values under the contract. Invita-
tions to contract also must make appropriate disclosures sub-
stantially similar to those promulgated under §3.12016 of this
subchapter.

Section 3.12014 delineates requirements related to the offer of
an acceleration-of-life-insurance benefit designed to fund long-
term care expenses. The section makes certain rules applicable
to long-term care insurance contracts and applications for such
contracts (contained in Chapter 3, Subchapter Y) applicable to
long-term care features in acceleration-of-life-insurance benefit
provisions. For example, the section requires that terms be de-
fined consistently with the definitions of terms in the long-term
care rules and that conditions triggering eligibility for benefits be
no more restrictive than eligibility triggers in the long-term care
rules. Section 3.12015 contains requirements for acceleration-
of-life-insurance benefits that are represented to be tax-qualified
under federal law governing such benefits. For insurers to rep-
resent that such benefits are tax-qualified under HIPAA, sub-
title D, the benefits must be offered to insureds with a "quali-
fied terminal illness," as defined by §3.12015(b)(1), or a "qual-
ified long-term care illness," as defined by §3.12015(b)(2). To
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be tax-qualified, benefits paid because of a qualified long-term
care illness must be used for the payment of long-term care
expenses. While §3.12015 is meant to include requirements
for tax-qualification contained in HIPAA, Subtitle D, the section
also makes clear that insurers must meet any additional require-
ments promulgated under federal law for offering tax-qualified
acceleration-of-life-insurance benefits. The Internal Revenue
Service, not the department, determines tax qualification. How-
ever, through §3.12015, as well as the disclosure provisions
of §3.12016, the department seeks to make sure that insur-
ers offering acceleration-of-life-insurance benefits in Texas do
not make material misrepresentations to applicants or insureds
regarding federal tax benefits. Section 3.12016 promulgates
two disclosures relating to the tax consequences of receiving
acceleration-of-life-insurance benefits and a disclosure regard-
ing the possible consequences of receiving such benefits on
eligibility for public assistance. One tax disclosure relates to life
insurance contracts intended to offer only federally tax-qualified
acceleration-of-life-insurance benefits. The other tax disclosure
relates to contracts that offer acceleration-of-life-insurance ben-
efits that may or may not be federally tax-qualified. The ap-
propriate disclosure tax disclosure, and the public assistance
disclosure, must be included, in substantially similar form, in or
attached to contracts containing acceleration-of-life-insurance
provisions and invitations to contract for such provisions.

Section 3.12017 states that the subchapter applies to all life
insurance contracts marketed, delivered, issued for delivery or
renewed in Texas on or after the effective date of the subchapter,
but provides for a transitional grace period of 90 days after the
effective date.

General: A commenter commended the department for timely
action in developing these rules to implement HB1865. Another
commenter stated that it supported all states’ adoption of the
NAIC Model Accelerated Benefits Regulation and provisions in
the NAIC Long-Term Care Model Act and Regulation relating
to life insurance policies which accelerate the death benefit for
long-term care expenses. The second commenter supports the
rules to the extent that its provisions incorporate requirements
from the NAIC’s Accelerated Benefits and Long-Term Care
Models.

Agency Response: The department appreciates the com-
menters’ general support for these rules. Subchapter LL con-
tains many provisions that are similar to those in the NAIC mod-
els referenced by the second commenter. However, the depart-
ment has developed rules to specifically implement HB1865 and
other Texas statutes, and it does not believe that the Legislature
intended it to mirror the NAIC models exactly.

General: Two commenters stated that in some places, the rules
did not appear to accommodate providing acceleration-of-life-
insurance provisions through riders. For example, provisions
in §3.12012 require certain notices to be placed on the face
page of a life insurance contract, without mentioning anything
about riders. The commenters stated that if an acceleration-
of-life-insurance provision is in a rider, notices and disclosures
relating to the provisions should be placed on or in the rider,
not the policy.

Agency response. The department disagrees that the rules do
not accommodate the use of riders. In §3.12002(b)(1), "life
insurance contract" is defined as "an individual life insurance
policy, a group life insurance policy or certificate of insurance,
or a rider to an individual or group life insurance policy or group

certificate of insurance." Accordingly, whenever the phrase "life
insurance contract" is used, the reference is to an individual or
group policy, rider or certificate, as appropriate. The department
agrees with the commenters that notices and disclosures
relating to acceleration-of-life-insurance provisions should only
be placed in or on the document containing the provisions. The
department has revised §§3.12012, 3.12013 and 3.12016 to
clarify this.

Section 3.12002(b). A commenter stated that the definition of
"long-term care illness" in this section was not the same as the
definition of "qualified long-term care illness" in §3.12014 or the
definitions typically used in long-term care polices, and should
be changed to comport more closely with these definitions.
Another commenter suggested adding the phrase "any two or
more" before "activities of daily living" in the definition, because
the definition as written does not track requirements of federal
law.

Agency Response. The department does not agree that the
definition, which tracks the definition of "long-term care illness"
in HB1865, should be modified. As in the areas of long-term
care and viatical settlements, these rules are designed to allow
insurers either to offer acceleration-of-life-insurance benefits
that fit within the fairly narrow confines necessary for federal
tax qualifications (as set forth in §3.12014), or to allow more
generous benefits that are not tax-qualified. Broad definitions
of "long-term care illness" and "specified disease" allow insurers
the flexibility to pay acceleration-of-life-insurance benefits to
more insureds.

Section 3.12002(b). A commenter asked for clarification as to
whether the definition of terminal illness (a condition reasonably
expected to result in death in two years or less) allowed insurers
to limit acceleration-of-life-insurance benefits to persons with,
say, only one year or less of life expectancy.

Agency Response. Insurers may offer acceleration-of-life-
insurance benefits only to those who are reasonably expected
to live one year or less, or to no one at all. The phrase "terminal
illness" is used to define a category of insureds. It does not limit
an insurer’s ability to design its own product.

Section 3.12002(d). A commenter suggested that insureds,
and not insurers, should determine whether payments should
be made in lump sums or installments. The commenter noted
that some consumers may desire installment payments for tax
purposes, and that other very ill insureds may need a lump sum
payment.

Agency Response. The department disagrees. Subsection (d),
in keeping with the rest of Subchapter LL, allows insurers flex-
ibility in product design. The department encourages insurers
to design products with the flexibility to meet the circumstances
and requests of individual insureds, and it believes that mar-
ket forces will ensure that this happens. The rules provide for
disclosures to applicants which should alert them to explore
the tax consequences of the payment options offered in the
acceleration-of-life-insurance provisions. The rules thus allow
informed choice at the time a consumer purchases a policy or
rider containing such provisions. However, should the depart-
ment receive evidence that payment option issues are present-
ing problems for insureds, the department will reconsider this
issue for future rulemaking.

Section 3.12004. A commenter objected to provisions stating
that any second opinion of a medical diagnosis required by the
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insurer must be paid for by the insurer, stating that insurers
should not be allowed to ignore the medical opinion of the
insured’s physician. The commenter stated that allowing
such second opinions effectively eliminates the standards for
eligibility that insurers must specify pursuant to §12.003.

Agency Response. The department disagrees. Insurers in
Texas have never been prohibited from obtaining a second
opinion on the medical condition of an insured who wants to
accelerate the benefits of his or her policy. The second opinion
does not eliminate the eligibility standards; it allows insurers
to confirm that its eligibility standards are met. Acceleration-
of-life-insurance provisions also must disclose how insurers will
resolve conflicts in diagnoses, which should prevent insurers
from arbitrarily ignoring the diagnosis of the insured’s physician.

Section 3.12006. A commenter objected to provisions in
§3.12006 that limit administrative fees associated with acceler-
ating benefits, stating that companies should be able to charge
any amount consistent with actual costs. For the same rea-
sons, the commenter objected to limits on the maximum per-
centage discounts that could be applied to benefits paid under
the present value and interest only methods to insureds who
have a terminal illness. The commenter supported the lien
method of calculating benefits, and noted that no percentage
limitations were associated with the lien method.

Agency Response. The department disagrees that the fee and
percentage discount limitations are unreasonable, based on
experience in reviewing acceleration-of-life-insurance provisions
over the years. The maximum percentage limitations apply
only to insureds who are terminally ill (two years or less
life expectancy). Because terminally ill insureds have such
a short life expectancy, and also are on average the most
vulnerable class of insureds that will seek to accelerate benefits,
the department believes reasonable limitations are appropriate.
The department agrees with the commenter that the lien method
of calculating benefits add a desirable payment option. Rather
than projecting a discount based on life expectancy up front,
the lien method allows insurers to charge a reasonable rate of
interest on the amount accelerated and apply it to the remaining
death benefit until such benefit is exhausted. Under this
method, there is no windfall to the company if the insured dies
earlier than expected, and less risk to the company if an insured
lives much longer than expected. The department believes
that the provisions of §3.12006(3)(D), which limit the maximum
interest to that set by any one of several national standard rates,
provides sufficient protections to insureds whose benefits are
accelerated under the lien method.

Section 3.12012 and §3.12016. A commenter suggested that
the department require disclosure that receipt of acceleration-
of-life-insurance benefits could affect eligibility for Medicaid and
other government benefits or entitlements.

Agency Response. The department agrees, and has added
a disclosure similar to that used in the viatical settlement rules
(See 28 TAC §3.10009(a)) promulgated in §3.12016 of the rules.

Section 3.12012. A commenter suggested that because of
the complexity of accelerated benefit payment options, the
department should require that insurers provide a 30-day free
look period during which an insured could return the policy to
the insurer and obtain a full premium refund.

Agency Response. The department disagrees that a free look
period is necessary, because it believes that the notices and

disclosures required in Subchapter LL provide applicants with
sufficient information to make informed decisions before they
purchase a policy or accelerate benefits. The department
acknowledges that acceleration-of-life-insurance benefits can
be complex, and in the course of the regulatory process, the
department will continue to evaluate whether it should require
a free look period, or a short period after acceleration during
which a recipient of accelerated benefits could return them to
the company to be reapplied to the death benefit.

Section 3.12013. Two commenters suggested that it will be
overbroad and burdensome for insurers to include or attach the
disclosures required by §3.12013 to every type of solicitation
material relating to acceleration-of-life-insurance provisions, re-
gardless of how generic or preliminary the solicitation. The
commenters suggested that disclosures be required only with
invitations to contract.

Agency Response. The department agrees that the disclosures
required in §3.12013 are most appropriately limited to invitations
to contract (which are defined in 28 TAC §21.114 as invitations
to inquire further about the product which also include an
application or enrollment form), and has revised §3.12013
accordingly. If an insurer is inviting consumers to contract, as
opposed to merely piquing interest with brief advertisements
or flyers, the consumers need full disclosure in order to make
informed choices. Requiring all §3.12013 disclosures with every
piece of marketing information would be overly burdensome to
insurers. For clarity, the department has amended §3.12017
of this title (relating to Effective Date; Grace Period) to specify
that the provisions of this subchapter apply to all life insurance
contracts marketed after the effective date of the subchapter
(except in regards to the 90-day grace period allowed by
§3.12017(b)).

Section 3.12016. Commenters expressed concern about both
the promulgated disclosure in subsection (a) for acceleration-of-
life-insurance provision intended to only offer benefits that are
tax-qualified under federal law and the one in subsection (b) for
benefits that may or may not be tax-qualified. One commenter
offered language that would include specific cites to federal
statutes and asked if such language would be considered
"substantially similar" under the rule. Two other commenters
stated that the promulgated disclosure in subsection (b) was
too lengthy and offered alternatives.

Agency Response. The department agrees that the disclosures
should be simpler and more succinct, and has reworded them.
An insurer may reword these disclosures, add cites to state or
federal law or make other changes it deems necessary, as long
as the substance of the disclosures used by the insurer are
consistent with the substance of the promulgated language.

Section 3.12016. One commenter stated that insurers typically
do not send group life certificate holders any materials upon
renewal. Accordingly, if the rules require insurers to send the
tax-related disclosures to every group certificate holder of group
policies or riders with acceleration-of-life-insurance provisions,
insurers, particularly large insurers, would incur substantial ad-
ditional expense just from postage. The commenter suggested
that in regards to policies in force as of the last day before the
effective date of these rules, insurers be required to send the
disclosures to only the group policyholder upon renewal. The
commenter suggested that insurers still be required to send the
disclosure to any group certificate holders obtaining group life
coverage on or after the effective date of these rules.
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Agency Response. The department agrees with the changes
suggested by the commenter. The rules are intended to
make acceleration-of-life-insurance provisions more accessible
to insureds without adding significant costs to either insurers
or insureds. Provisions in §§3.12012 and 3.12016 related to
tax disclosures have been changed to reflect that insurers must
provide the disclosures to all individual and group policyholders
upon renewal of the policy or rider containing the acceleration-
of-life-insurance provisions, and must provide the disclosures
to certificate holders of group policies containing such revisions
who obtain coverage on or after the effective date of these rules.

Section 3.12017. Two commenters commended the department
for proposing a 90-day grace period. The commenters further
suggested that the department put in place an expedited policy
and rider approval process.

Agency Response. The department agrees that a 90-day
grace period provides an appropriate transition period. Article
3.42 of the Insurance Code provides for appropriate timely
approval procedures, and subsection (d) of the article allows
insurers to quickly begin using forms under the "file and use"
procedures. Accordingly, the department does not believe that
further provisions for expedited processing are necessary.

Section 3.12017. A commenter noted that many individual life
insurance policies do not renew and requested clarification as
to whether such policies existing before the effective date of this
subchapter would be subject to this subchapter.

Agency Response. Subchapter LL is prospective, applying only
to policies marketed, issued for delivery, delivered or renewed
after the effective date of this subchapter, except that insurers
may utilize the 90-day grace period. Policies issued before the
effective date of this subchapter that do not renew will not be
subject to this subchapter.

For, with changes: Allstate Life Insurance Company, American
Council of Life Insurance, Golden Rule Insurance Company,
Office of Public Insurance Counsel, Texas Association of Life &
Health Insurers.

Subchapter LL is adopted pursuant to the Insurance Code,
Articles 3.28, §§3(g) and 11; 3.42(i) and (p); 3.44a; 3.45;
3.50-6 (as amended by House Bill 1865 enacted by the 75th
Legislature and effective September 1, 1997); 3.70-8; 21.21;
and 1.03A. The subchapter is adopted, in part, to coordinate the
rules governing acceleration-of-life-insurance benefits in Texas
with the federal tax provisions applicable to such benefits under
HIPAA, Subtitle D–Treatment of Accelerated Death Benefits.
Article 3.28, §3(g) and §11 provide that the Commissioner of
Insurance may approve reserving tables for special benefits.
Article 3.42(i) authorizes the commissioner to disapprove any
policy form which is unjust or which does not comply with the
Insurance Code. Article 3.42(p) authorizes the commissioner
to adopt reasonable rules to implement and accomplish the
purposes of Article 3.42 concerning review and approval of
policy forms. Article 3.44a provides standards for nonforfeiture
values. Article 3.45 prohibits insurers from implementing any
mode of settlement at maturity of less value than the amounts
insured on the face of the policy, plus dividend additions, if any,
less any indebtedness to the company on the policy, and less
any premium that may by the terms of the policy be deducted.
The proposed subchapter indicates that acceleration-of-life-
insurance benefits paid, any related charges, interest, discounts
or liens allowed under the subchapter, and the balance of
the death benefit of the life insurance contract shall constitute

full settlement on maturity of the face amount of the contract.
This interpretation of Article 3.45 is supported by Articles
3.50-6 and 3.70-8, both passed subsequently to Article 3.45
and both of which provide for the offer of acceleration-of-life-
insurance benefits. Article 3.50-6 allows certain individual and
group life insurance policies, certificates or riders to include
provisions for paying acceleration-of-life-insurance benefits to
persons with terminal or life- threatening illnesses or conditions,
or with illnesses or conditions requiring long-term care services.
Article 3.70-8 provides an exception from the application of the
provisions of the Insurance Code regarding accident and health
insurance for life insurance contracts which contain only such
provisions relating to accident and sickness insurance as to
give a special benefit in the event the insured shall become
totally and permanently disabled, as defined in the contract.
Article 21.21, relating to unfair competition and unfair practices,
authorizes the department to establish fair and reasonable
rules, regulations, or limitations for the augmentation and
implementation of the article. The Insurance Code, Article
1.03A provides that the commissioner may adopt rules and
regulations to execute the duties and functions of the Texas
Department of Insurance as authorized by statute.

HIPAA, Subtitle D–Treatment of Accelerated Death Benefits,
makes tax deductible acceleration-of-life-insurance benefits
paid to persons certified by a physician to have a life ex-
pectancy of two years or less, or, under certain delineated
circumstances, to persons who require long-term care services
because of their illness or condition and use the acceleration-
of-life-insurance benefits to pay for such services.

§3.12012. Notice and Disclosure Requirements for Life Insurance
Contracts Containing Acceleration-of-life-insurance Benefits.

(a) Except as otherwise stated in this section, every life
insurance contract containing an acceleration-of-life-insurance benefit
provision shall be subject to the notice and disclosure requirements
in paragraphs (1)-(5) of this section.

(1) Except as otherwise provided in this paragraph, the
face of every such life insurance contract shall contain a prominent
notice printed, over-printed or stamped, as appropriate, substantially
as follows: "Death benefits, cash values, and loan values will be
reduced if an acceleration-of-life-insurance benefit is paid." This
statement shall be appropriately modified for contracts which have
no cash or loan values, or in which the cash value is not reduced.

(2) The title of any acceleration-of-life-insurance benefit
shall be descriptive of the coverage provided and shall use such
terms as "acceleration-of-life-insurance benefit," "accelerated benefit"
or words of similar import.

(3) At the time of the payment of a lump sum
acceleration-of-life-insurance benefit, or, if periodic payments are
being made, no less frequently than every 12 months, the insurer
shall send a statement to the owner or holder of the life insurance
contract, specifying:

(A) the amount of benefits paid (or the amount of
benefits paid since the last report);

(B) the effect of the acceleration-of-life-insurance
benefit payment on the death benefit, face amount, specified amount,
accumulation values, cash values, loan amounts, future charges, and
future premiums; and

(C) the amount of benefits remaining available for
acceleration.
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(4) Notice that the owner of the life insurance contract
will receive the statement described in paragraph (3) of this sub-
section shall be included in the acceleration-of-life-insurance benefit
provisions of the life insurance contract.

(5) As appropriate, the disclosures contained in either
subsection (a) or (b) of §3.12016 of this subchapter (relating to Dis-
closures Related to Tax Qualification of Benefits and Benefits’ Effect
on Public Assistance), and the disclosure contained in subsection (c)
of §3.12016, or disclosures substantially similar to these disclosures,
must be included on or attached to the front page of each life in-
surance contract subject to this subchapter, except as provided in
subsection (e) of §3.12016.

(b) The notice and disclosure requirements in subsection
(a) must be provided only with the document actually contain-
ing the acceleration-of-life-insurance provisions. For example, if
acceleration-of-life insurance benefits are provided through a rider
to a life policy, the disclosures must only be provided with the rider,
not the policy.

§3.12013. Notice and Disclosure Requirements for Marketing Ma-
terials.

(a) Any "invitation to contract," as defined in §21.114 of this
title (relating to Rules Pertaining Specifically to Life Insurance Adver-
tising), used in the marketing, solicitation or sale of a life insurance
contract containing an acceleration-of-life-insurance provision shall
clearly and concisely disclose the following:

(1) the illness, condition, care, or confinement necessary
to trigger eligibility for any acceleration-of-life-insurance benefit;

(2) the effect that an acceleration-of-life-insurance benefit
provision will have on the death benefit and other values available
under the life insurance contract;

(3) The tax-related disclosures contained in either sub-
section (a) or (b) of §3.12016 of this subchapter (relating to Disclo-
sures Related to Tax Qualification of Benefits and Benefits’ Effect
on Public Assistance), as appropriate, and the disclosure contained
in subsection (c) of §3.12016, or disclosures substantially similar to
these disclosures.

(b) No insurer or agent, in marketing a life insurance contract
which provides acceleration-of-life-insurance benefits, may mention,
illustrate, or refer to the contract as an alternative or substitute for
catastrophic major medical health insurance.

§3.12016. Disclosures Related to Tax Qualification of Benefits and
Benefits’ Effect on Public Assistance.

(a) Except as provided in subsection (e) of this section, on
or after the effective date of this subchapter, if an insurer markets,
delivers, issues for delivery or renews a life insurance contract in
Texas that provides only acceleration-of-life-insurance benefits that
are intended to qualify for favorable tax treatment under federal
law, the contract, and any invitation to contract as provided under
§3.12013 of this title (relating to Notice and Disclosure Requirements
for Marketing Materials), must include a disclosure substantially
similar to the disclosure set forth in this subsection. When a series of
words are separated by back-slashes (e.g. policy/certificate/rider) the
insurer should choose the most appropriate word or words under the
circumstances. DISCLOSURE: "The acceleration-of-life-insurance
benefits offered under this policy/certificate/rider are intended to
qualify for favorable tax treatment under the Internal Revenue Code
of 1986. If the acceleration-of-life-insurance benefits qualify for
such favorable tax treatment, the benefits will be excludable from
your income and not subject to federal taxation. Tax laws relating
to acceleration-of-life-insurance benefits are complex. You are

advised to consult with a qualified tax advisor about circumstances
under which you could receive acceleration-of-life-insurance benefits
excludable from income under federal law."

(b) Except as provided in subsection (e) of this section, on
or after the effective date of this subchapter, if an insurer markets,
delivers, issues for delivery or renews a life insurance contract
in Texas a life insurance contract that contains an acceleration-of-
life-insurance benefits provision that meets the requirements of this
subchapter, but that allows benefits to be accelerated in circumstances
in which such benefits would not qualify for favorable tax treatment
under federal law, the contract, and any invitation to contract
as provided under §3.12013 of this title (relating to Notice and
Disclosure Requirements for Marketing Materials), must include a
disclosure substantially similar to the disclosure set forth in this
subsection. When a series of words are separated by back-slashes
(e.g. policy/certificate/rider) the insurer should choose the most
appropriate word or words under the circumstances. DISCLOSURE:
"The acceleration-of-life-insurance benefits offered under this policy/
certificate/rider may or may not qualify for favorable tax treatment
under the Internal Revenue Code of 1986. Whether such benefits
qualify depends on factors such as your life expectancy at the time
benefits are accelerated or whether you use the benefits to pay for
necessary long-term care expenses, such as nursing home care. If
the acceleration-of-life-insurance benefits qualify for favorable tax
treatment, the benefits will be excludable from your income and
not subject to federal taxation. Tax laws relating to acceleration-
of-life-insurance benefits are complex. You are advised to consult
with a qualified tax advisor about circumstances under which you
could receive acceleration-of-life-insurance benefits excludable from
income under federal law."

(c) Except as provided in subsection (e) of this section, on
or after the effective date of this subchapter, if an insurer markets,
delivers, issues for delivery or renews a life insurance contract
in Texas that provides acceleration-of-life-insurance benefits, the
contract, and any invitation to contract as provided under §3.12013
of this title (relating to Notice and Disclosure Requirements for
Marketing Materials), must include a disclosure substantially similar
to the disclosure set forth in this subsection. DISCLOSURE: "Receipt
of acceleration-of-life-insurance benefits may affect your, your spouse
or your family’s eligibility for public assistance programs such
as medical assistance (Medicaid), Aid to Families with Dependent
Children (AFDC), supplementary social security income (SSI), and
drug assistance programs. You are advised to consult with a qualified
tax advisor and with social service agencies concerning how receipt
of such a payment will affect you, your spouse and your family’s
eligibility for public assistance."

(d) The disclosure requirements of this section must be
provided only with the document actually containing the acceleration-
of-life-insurance provisions. For example if acceleration-of-life
insurance benefits are provided through a rider to a life policy, the
disclosures must only be provided with the rider, not the policy.

(e) In regards to certificates of coverage for group life
insurance policies, the disclosures required by this section must be
provided only to certificate holders obtaining group life coverage on
or after the effective date of this subchapter.

§3.12017. Effective Date; Grace Period.

(a) Except as otherwise provided in subsection (b) of this
section, this subchapter, as adopted by the commissioner, shall apply
to all life insurance contracts marketed, delivered, issued for delivery
or renewed in Texas on or after the effective date of the subchapter,
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which shall be 20 days after the date the adopted subchapter is filed
with the Office of the Secretary of State.

(b) A life insurance contract meeting the requirements
of §3.129 of this title (relating to Acceleration of Life Insurance
Benefits), as effective until the effective date of this subchapter, and
the Insurance Code, Article 3.50-6, as amended effective September
1, 1997, may continue to be marketed, delivered, issued for delivery
or renewed in this state during a grace period lasting 90 days after
the effective date of this subchapter. An insurer delivering, issuing
for delivery or renewing such a life insurance contract during the
grace period shall, at the option of the insured, replace the contract
with a contract meeting the requirements of this subchapter at the
next renewal date of the contract, without regard to the health status
or medical history of the insured and without raising the insured’s
premium based solely on the replacement.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801835
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 1, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
Chapter 7. Corporate and Financial Regulation

Subchapter D. Risk-Based Capital and Surplus
28 TAC §7.410

The commissioner of insurance adopts the repeal of §7.410,
concerning minimum risk-based capital and surplus require-
ments for certain property/casualty insurers. The adoption of
the repeal of the section is made without changes to the pro-
posed text published in the November 21, 1997, issue of the
Texas Register (22TexReg11229). A public hearing on the sec-
tion was held on January 8, 1998.

The repeal of the section is necessary to allow the commis-
sioner of insurance to simultaneously adopt new §7.410 which
replaces the risk-based capital formula in the repealed section
with a new risk-based capital formula for property/casualty in-
surers.

The repeal of this section will eliminate provisions pertaining
to risk-based capital for property/casualty insurers which are
unnecessary as a result of the adoption of new provisions
pertaining to risk-based capital. Notification of the adoption
of the section appears elsewhere in this issue of the Texas
Register.

SUMMARY OF COMMENTS AND AGENCY RESPONSE. No
comments were received regarding the adoption of the repeal
this section.

The repeal is adopted under the Insurance Code, Articles, 2.01,
2.02, 2.20, 1.03A and 1.10. Article 2.01, 2.02 and 2.20 provide
that the commissioner may adopt rules to require an insurer
to maintain capital and surplus levels in excess of statutory

levels to assure financial solvency of insurers for the protection
of insurers. Article 1.03A provides the commissioner with the
authorization to adopt rules and regulations for the conduct and
execution of the duties and functions of the department only as
authorized by a statute. Article 1.10, §5 addresses the duties
of the department when an insurers solvency is impaired.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 2,
1998.

TRD-9801456
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 22, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
The commissioner of insurance adopts new §7.410 concern-
ing minimum risk-based capital and surplus requirements for
certain property/casualty insurers. The section is adopted with
changes to the proposed text published in the December 26,
1997, issue of the Texas Register (22 TexReg 12671). A public
hearing on the section was held on January 8, 1998.

The new section is necessary to implement an amendment to
Insurance Code, Article 2.20 made by the 75th Legislature,
1997. Article 2.20(d) authorizes the commissioner to adopt
rules requiring property/casualty insurers to maintain capital and
surplus levels in excess of the minimum standards established
in Insurance Code, Article 2.02, based on several factors,
including premium volume, investment quality, risks insured
and reserve adequacy. Capital and surplus required by this
new section that is in excess of the minimum standards in
Article 2.02 is referred to as "risk-based capital." Prior to the
1997 amendment, all property/casualty insurers which were not
required by law to have capital stock were exempt from risk-
based capital requirements. The 1997 amendment narrowed
this exemption so that only property/casualty insurers that are
not required to have capital stock and that only do business
in Texas are exempt from Article 2.20(d). The new section
has the same applicability as the amended Article 2.20. Also,
the new section replaces existing §7.410, and the risk-based
capital formula on form RBC/PC promulgated in that section,
with a new property and casualty risk-based capital formula.
The new section adopts by reference the 1997 NAIC Risk-
Based Capital Report Including Overview and Instructions for
Companies. The new formula is widely used by other state
insurance regulators, therefore, the new section will improve
the efficiency and uniformity of insurance regulation for those
insurers that do business in more than one state. The
department repealed the existing §7.410 because it believes
that a single formula is more efficient and effective than separate
formulas for companies that do business in more than one state
and companies that only do business in Texas. Notification of
the repeal of the existing section appears elsewhere in this issue
of the Texas Register. The section was changed to improve
consistency by hyphenating "risk-based" throughout the section
and changing "rule" to "section" in subsection (g). Subsection
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(b) was changed to improve clarity by deleting "needed for
possible" which was between "in taking" and "corrective action."

All property and casualty insurers subject to the new section
will calculate their risk-based capital in accordance with the
new formula adopted by reference by the new section. This
includes filing the risk-based capital report with the NAIC.
The new risk-based capital formula will be used by state
insurance regulators to identify the minimum amount of capital
and surplus appropriate for an insurance company to support
its overall business operations in consideration of its size and
risk exposure.

USAA commented in favor of the adoption of the new section.
No other comments were received.

The new section is adopted under the Insurance Code, Articles,
2.01, 2.02, 2.20, 21.21, 1.03A and 1.10. Articles 2.01, 2.02 and
2.20 provide that the commissioner may adopt rules to require
an insurer to maintain capital and surplus levels in excess
of statutory levels to assure financial solvency of insurers
for the protection of insurers. Article 21.21, §13 authorizes
the commissioner to adopt rules necessary to regulate trade
practices in the business of insurance. Article 1.10, §5
addresses the duties of the department when an insurer’s
solvency is impaired. Article 1.03A provides the commissioner
with the authorization to adopt rules and regulations for the
conduct and execution of the duties and functions by the
department only as authorized by a statute.

§7.410. Minimum Risk-Based Capital and Surplus Requirements
for Property/Casualty Insurers.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Annual financial statement - The annual statement
(association edition) to be used by fire and casualty (property/
casualty) insurance companies, as promulgated by the NAIC and as
adopted by the commissioner under this chapter.

(2) Authorized Control Level - the number determined
under the RBC formula in accordance with the RBC instructions.

(3) Commissioner - the commissioner of insurance of the
Texas Department of Insurance.

(4) NAIC - National Association of Insurance Commis-
sioners.

(5) RBC formula - NAIC risk-based capital formula.

(6) RBC instructions - 1997 NAIC Risk-Based Capital
Report including Overview and Instructions for Companies published
by the NAIC.

(7) Total adjusted capital - an insurer’s statutory capital
and surplus as determined in accordance with the statutory accounting
applicable to the annual financial statements required to be filed
pursuant to the Insurance Code, and such other items, if any, as the
RBC instructions provide.

(b) Scope. This section applies to all domestic, foreign,
and alien property/casualty companies subject to the provisions of
the Insurance Code, Articles 2.02, 2.20, and 21.44, excluding those
insurers that are only authorized to write mortgage guaranty insurance
in all states in which they are licensed and excluding those insurers
that write business only in this state and are not required by law to
have capital stock.

(c) Purpose. The purpose of implementing this risk-based
capital and surplus provision is to require a minimum level of capital
and surplus appropriate to the underwriting, financial, investment
risks and other business and relevant risks assumed by an insurer.

(d) Adoption of RBC formula by reference and filing
requirements. The commissioner adopts by reference the 1997 NAIC
Property and Casualty Risk-Based Capital Report including Overview
and Instructions for companies which includes the RBC formula and
the required diskettes. All companies subject to this section are
required to file the diskettes with the NAIC in accordance with and
by the due date specified in the RBC instructions.

(e) Conflicts. In the event of a conflict between the Insurance
Code, any currently existing rule of the department or any specific
requirement of this section, and the RBC formula and/or the RBC
instructions, the Insurance Code, rule or specific requirement of this
section shall take precedence and in all respects control. It is the
express intent of this section that the adoption by reference of the
RBC instructions not repeal or modify or amend any rule of the
department or the Insurance Code.

(f) Actions of commissioner. The commissioner may take
the following actions against an insurer who fails to maintain, at a
minimum, 70% of authorized control level as calculated in accordance
with the RBC instructions:

(1) order the insurer to cease writing new business;

(2) place the insurer in supervision or conservation;

(3) determine the insurer to be in hazardous financial
condition as provided by the Insurance Code, Article 1.32, and §8.3
of this title (relating to Hazardous Conditions);

(4) determine the insurer to be impaired as provided by
the Insurance Code, Article 1.10, §5; or

(5) apply any other sanctions provided by the Insurance
Code or Title 28 of the Texas Administrative Code.

(g) Prohibition on Announcements. Except as otherwise
required under the provisions of this section, the making, publishing,
disseminating, circulating or placing before the public, or causing,
directly or indirectly to be made, published, disseminated, circulated
or placed before the public, in a newspaper, magazine or other
publication, or in the form of a notice, circular, pamphlet, letter or
poster, or over any radio or television station, or in any other way, an
advertisement, announcement or statement containing an assertion,
representation or statement with regard to any component derived in
the calculation, by any insurer, agent, broker or the person engaged
in any manner in the insurance business would be misleading and is,
therefore, prohibited.

(h) Prohibition on use in Ratemaking. The RBC instructions
and any related filing are intended solely for use by the commissioner
in monitoring the solvency of property/casualty insurers subject to this
section and in taking corrective action with respect to insurers and
shall not be used by the commissioner for ratemaking nor considered
or introduced as evidence in any rate proceeding nor used by the
commissioner to calculate or derive any elements of an appropriate
premium level or rate of return for any line of insurance which an
insurer or any affiliate is authorized to write.

(i) Limitations. In no event shall the requirements of this
section reduce the amount of capital and surplus otherwise required
by provisions of the Insurance Code or Texas Administrative Code,
or by authority of the commissioner.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 2,
1998.

TRD-9801455
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: February 22, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part XX. Edwards Aquifer Authority

Chapter 701. Filing and Processing of Permit
Applications
The Edwards Aquifer Authority (Authority) adopts the repeal
of §§701.1-701.5, 701.11-701.13, 701.15-701.19, 701.21,
701.22, 701.31-701.35, 701.52-701.59, 701.77-701.77,
701.91-701.102, 701.121-701.131, 701.141-701.147, 701.171-
701.176, 701.191-701.196, and 701.211-701.221, concerning
rules for filing and processing of permit applications, without
changes to the proposed text as published in the November
21, 1997, issue of the Texas Register (22 TexReg 11239) and
will not be republished.

The repeals of these sections are necessary to allow the con-
current adoption of new rules providing for a more complete and
integrated permit program implementation by the Authority as
well as reorganization of its rules to more efficiently accommo-
date future rulemaking.

No comments were received regarding adoption of the repeals.

Public hearings were held on December 10, 1997, in San
Marcos, December 12, 1997, in New Braunfels, December 16,
1997, in Uvalde, December 17, 1997, in San Antonio, and
on December 18, 1997, in Hondo. No oral comments were
received concerning the proposed repeals.

Subchapter A. General Provisions
31 TAC §§701.1-701.5

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating

to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801793
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter B. Declarations of Historical Use
31 TAC §§701.11-701.13, 701.15-701.19, 701.21, 701.22

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801794
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter C. Filing and Notices
31 TAC §§701.31-701.35

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
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Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801795
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter D. Administrative Review of Decla-
rations of Historical Use
31 TAC §§701.52-701.59

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801796
Gregory M. Ellis
General Manager
Edwards Aquifer Authority

Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter E. Technical Review and Initial De-
termination of Declarations of Historical Use
31 TAC §§701.71-701.77

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801797
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter F. Initial Regular Permit Amounts
and Terms
31 TAC §§701.91-701.102

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
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to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801798
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter G. Hearings Process
31 TAC §§701.121-701.131

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801799
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter H. Post Hearing Process
31 TAC §§701.141-701.147

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the

Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801800
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter I. Term Permits
31 TAC §§701.171-701.176

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801801
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
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For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter J. Emergency Permits
31 TAC §§701.191-701.196

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801802
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter K. Well Construction Permits
31 TAC §§701.211-701.221

The repeals are adopted under the Edwards Aquifer Act, Act
of May 30, 1993, 73rd Legislature, Regular Session, Chapter
626, 1993 Texas Sessions Laws 2353-2374, as amended
(Act): §1.11 (relating to General Powers and Duties of the
Board and Authority), and more specifically under subsection
(a), requiring the board of directors of the Authority to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the
Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801803
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
31 TAC §§701.1, 701.3, 701.5

The Edwards Aquifer Authority (Authority) adopts new §§701.1,
701.3, and 701.5, concerning the purpose of the Authority’s
rules and other general provisions, without changes to the
proposed text as published in the November 21, 1997, issue
of the Texas Register (22 TexReg 11245) and will not be
republished.

Beginning in May, 1997, the Authority undertook a complete
review of its rules and rulemaking process. The purpose of
the review of the rulemaking process was to ensure that future
rulemaking would be efficient and effectively accommodated.
The review found that there was no preexisting framework or
index for likely future rulemaking. In addition, the bulk of the
rules were being lodged in one single chapter, while other rules
were located in another chapter without an apparent numerical
nexus. The placement of most of the rules in one chapter
was over time likely to result in intermixing of multiple unrelated
subject matter and the creation of structural problems related
to the sequencing of chapters and subchapters. Accordingly,
an index of probable future rulemaking was developed as a
structural guide to follow. In light of the development of this
index, it became necessary to reorganize the rules of the
Authority to conform to the index. The adoption of new chapter
701 is in furtherance of this conformance process. Thus, with
the adoption of this new chapter 701 the Authority will now have
a chapter in place for future rulemaking related to the general
rules governing the Authority. The results of the entire rules
reorganization process are found in Table 1, Disposition Table,
located in the Tables and Graphics section in this issue of the
Texas Register.

Figure 1: 31 TAC, Chapter 701, Preamble

As previously mentioned, the rules themselves were also
reviewed. The purpose of the review was to evaluate the
rules to compare them against a fully developed, integrated
permit program that would be required to be developed and
implemented under the Edwards Aquifer Act, Act of May 30,
1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas Session Laws 2353-2374, as amended (Act). In so doing,
the rules were evaluated for completeness as to the scope of
issues to be addressed, editorial style and clarity with a special
focus on terminology, substantive legal conformance to the Act,
the need for augmentation and expansion of discussion relative
to issues already addressed in the rules, and the elimination of
unnecessary provisions.

The review of the rules found that there were additional issues
that need to be addressed in order to make the permit program
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rules integrated and complete. Improvements in terminology
were found to be helpful. As for issues already addressed
by the rules, agency practice in working with the rules found
that additional rulemaking would be helpful to state what the
Authority’s more fully developed legal positions would be relative
to those issues. Finally, rules were identified that could be
eliminated for various reasons.

The prior permit programs rules of the Authority are found in
31 TAC §701 (West 1997) (repealed), 22 TexReg 1393 (1997)
(to be codified in 31 TAC Subchapters C-H) (repealed) and 22
TexReg 5263 (1997) (to be codified in 31 TAC Subchapters I-
K) (repealed). A summary of the reasons these rules were
reorganized and modified are found in Table 2, "Edwards Aquifer
Authority Permit Program Rules Revision Analysis", located in
the Tables and Graphics section in this issue of the Texas
Register.

Figure 2: 31 TAC, Chapter 701, Preamble

No comments were received regarding adoption of the new
rules.

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature, Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801804
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Chapter 703. Definitions
31 TAC §703.1

The Edwards Aquifer Authority (Authority) adopts new §703.1,
concerning a consolidated set of definitions for the Authority’s
rules, with changes to the proposed text as published in the
November 21, 1997, issue of the Texas Register (22 TexReg
11245).

I. Introduction.

A. General Reorganization of Authority Rulemaking.

Beginning in May, 1997, the Authority undertook a complete
review of its rules and rulemaking process. The purpose of
the review was to ensure that future rulemaking would be
efficient and effectively accommodated. The review found
that there was no preexisting framework or index for likely
future rulemaking. In addition, the bulk of the rules were
being lodged in one single chapter, while other rules were

located in another chapter without an apparent numerical nexus.
The placement of most of the rules in one chapter was over
time likely to result in intermixing of multiple unrelated subject
matters and creation of problems in the sequencing of chapters
and subchapters. Accordingly, an index of probable future
rulemaking was developed as a structural guide to follow. In
light of the development of this index, it became necessary to
reorganize the rules of the Authority to conform them to the
index. Adopting the new chapter 703 will further this process
and provide a chapter in which to place definitions for future
rulemaking. The complete results of the reorganization process
are found in Table 1, Disposition Table, located in the Tables and
Graphics section in this issue of the Texas Register .

The Disposition Table identifies where the concepts within the
Authority’s prior permit program rules are now located under
these new permit program rules. The prior rules may be found
at 31 TAC §701 (West 1997) (repealed), 22 TexReg 1393 (1997)
(to be codified in 31 TAC Subchapters C-H) (repealed), and 22
TexReg 5263 (1997) (to be codified in 31 TAC Subchapters I-K)
(repealed).

B. Review of Definitions Within the Authority’s Permit Program
Rules.

1. In General.

As previously stated, the rules themselves were also reviewed.
The purpose was to evaluate the rules and compare them
against a fully developed, integrated permit program that would
be required to be developed and implemented under the Ed-
wards Aquifer Act, Act of May 30, 1993, 73rd Legislature, Reg-
ular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act). The rules were evaluated for com-
pleteness as to the scope of issues to be addressed, editorial
style and clarity with a special focus on terminology, substantive
legal conformance to the Act, the need for augmentation and
expansion of discussion relative to issues already addressed in
the rules, and the elimination of unnecessary provisions.

2. Organizational Review.

The review found structural problems with how the definitions
were being presented. There were multiple sections entitled
as containing definitions. Definitions were also found in the
form of substantive rules. Finally, definitions were contained
within substantive rules. With the adoption of new §703.1, all
definitions will be collected in one chapter as opposed to being
scattered throughout the rules of the Authority.

3. Substantive Review.

In addition to the structural concerns, the review found that addi-
tional definitions were required in order to make the permit pro-
gram rules integrated and complete. The definitions were also
employed to improve terminology. Some definitions required re-
vision to conform to the substantive legal requirements of the
Act. Some definitions were also augmented to more fully de-
velop legal issues that had already been addressed.

The prior permit programs rules of the Authority are found in
31 TAC §701 (West 1997) (repealed), 22 TexReg 1393 (1997)
(to be codified in 31 TAC Subchapters C-H) (repealed) and 22
TexReg 5263 (1997) (to be codified in 31 TAC Subchapters I-
K) (repealed). A summary of the reasons these rules were
reorganized and modified are found in Table 2, "Edwards Aquifer
Authority Permit Program Rules Revision Analysis", located in
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the Tables and Graphics section in this issue of the Texas
Register.

II. Written Comments.

Written comments were filed by the City of San Marcos, the
City of Kirby, Lone Star Growers, Regional Clean Air and Water,
Southwest Independent School District, Don McCrary & Assoc.,
Inc., City of Leon Valley, City of Olmos Park, United States
Department of the Air Force, Representative Frank J. Corte,
Jr., Aldridge Nursery, Inc., City of Alamo Heights, Guadalupe
Blanco River Authority (GBRA), Living Water Artesian Springs,
Ltd. (Living Waters), East Central Water Supply Corp., San
Antonio Water System (SAWS), City of Terrell Hills, Hyatt Hill
Country Resort (Hyatt), City of Garden Ridge, Hutcheson &
Grundy, L.L.P., and the City of Schertz, as well as various
individuals.

Written comments were also filed by the following commenters
but were of a general nature and did not address a specific
proposed rule such that no response is required or is able to
formulated: The Greater San Antonio Chamber of Commerce,
Petty Ranch Co., and various individuals.

III. Public Hearings.

Public hearings were held on December 10, 1997, in San
Marcos, December 12, 1997, in New Braunfels, December 16,
1997, in Uvalde, December 17, 1997, in San Antonio, and on
December 18, 1997, in Hondo.

IV. Oral Comments.

Chemical Specialists, Inc. and various individuals gave oral
comments.

The following commenters gave oral comments but also filed
written comments addressing the issues raised in their oral
comments: City of San Marcos, Representative Tracy O. King,
Aldridge Nursery, Inc., Dan McCrary & Assoc. Inc., Lone
Star Growers, East Central Water Supply Corporation, Regional
Clean Air & Water Association as well as various individuals.
For these commenters, because the substance of the oral and
written comments are substantially similar, the Authority will
respond to their written comments only.

Various individuals made oral comments of a general nature
which did not address a specific proposed rule such that no
response is required or is able to be formulated.

V. Authority Responses to Comments.

A. Procedural Background.

As previously noted , the Authority conducted public hearings
on December 10, 1997, in San Marcos, December 12, 1997, in
New Braunfels, December 16, 1997, in Uvalde, December 17,
1997, in San Antonio, and on December 18, 1997, in Hondo.
The Authority received oral comments at these hearings. It
received written comments from November 21, 1997, through
5:00 p.m. on December 20, 1997. Authority staff compiled the
oral and written comments and reviewed them for the purpose
of developing recommendations to the Permits Committee of
the Board of Directors (Board) of the Authority. On January
5, 1998 and January 12, 1998, the staff presented its recom-
mendations to the Permits Committee. The Permits Committee
made its recommendations on January 12, 1998, to the Board.
On January 20, 1998, the Board considered the recommen-
dations of the Authority staff, recommendations of the Permits
Committee and other recommendations of the members of the

Board at its regular Board meeting in Uvalde. These adopted
rules reflect the action of the Board after review and consider-
ation of the comments received by the Authority and staff rec-
ommendations.

B. Authority Response to Comments not Identifying Specific
Definitions By Name Within Proposed §703.1.

Some commenters did not correlate their comments to specific
definitions within proposed §703.1. When the Authority was
able to ascertain that a particular nonspecific comment was
related to a particular definition, the Authority interpreted the
comment as such and responds as if the comment had identified
a particular definition.

C. Authority Response to Comments Identifying Specific Defi-
nitions by Name Within Proposed §703.1.

COMMENTS RELATING TO THE DEFINITION OF "ACT": One
commenter recommended that the word "Authority" be included.
The Authority declines to adopt this recommendation. The
Authority’s use of the title of the Edwards Aquifer Act is
consistent with the terminology used by the Texas Supreme
Court in Barshop v. Medina Underground Water Cons. Dist.,
925 S.W. 2d 618, 623 (Tex. 1996) (hereinafer Barshop ).

COMMENTS RELATING TO THE DEFINITION OF "AGRICUL-
TURAL USE": Two commenters recommended that "agricul-
tural use" not be defined. One argues that it should be dealt
with in the fee rules. The Authority has not proposed or adopted
any fee rules. It currently addresses fees through the adminis-
trative process. The Authority agrees with San Marcos that the
reason for a definition of "agricultural use" is grounded in the
Act, §1.29(c), relating to aquifer management fees. The con-
cept of "agricultural use" is not a groundwater withdrawal per-
mit issue in the sense of representing an authorized beneficial
use for which a withdrawal may be made. Instead, it is tied to
the Authority’s aquifer management fee program. The Authority
nonetheless disagrees with San Marcos that the definition of
"agricultural use" should be in the fee rules because the pur-
pose of new chapter 703 is to consolidate all definitions in one
chapter. Four commenters recommended that the definition of
"agricultural use" be clarified to include the growing of plants
in nurseries. The Authority agrees and has modified the defi-
nition accordingly. Another commenter argues that "agricultural
use" expands the definition of "irrigation use". The Authority dis-
agrees because the only section in which the term "agricultural
use" occurs in the Act is §1.29(e) and is specifically related to
aquifer management fees.

Another commenter proposed that the definition include "fish
propagation". The Authority disagrees because fish propaga-
tion is included within the scope of aquaculture which is part of
the definition.

One commenter stated that including aquaculture within the
definition of agriculture was inappropriate, and that it should be
considered an industrial use. The Authority disagrees with this
position. A review of the definition of "agriculture use" found in
other statutory law shows that aquaculture is included within the
concept of agriculture use. See, Texas Tax Code Annotated
§23.51(2) (West 1992).

COMMENTS RELATING TO PROPOSED DEFINITIONS RE-
LATED TO TRANSFERS: Concurrent with this rulemaking the
Authority publishes its notice of withdrawal of proposed 31 TAC,
Chapter 705, Subchapter H, (relating to Transfers), proposed
31 TAC, Chapter 707, Subchapter J, (relating to Additional Re-
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quirements for Applications to Amend) and other miscellaneous
sections concerning transfers of groundwater withdrawal per-
mits. Consistent with this action, the Authority has "withdrawn"
or eliminated from the final adoption of new §703.1 all defini-
tions related to transfers including: "demonstrated need", "reg-
istry", "sell" or "sale", "transfer", "transfer agreement", "transfer
period", "transferee", and "transferor". Accordingly, the Author-
ity will not respond to any comments related to these proposed
definitions.

COMMENTS RELATING TO THE DEFINITION OF "BENEFI-
CIAL USE": One commenter recommended that the definition
of "beneficial use" be modified to include "without waste." The
Authority disagrees. The definition as proposed is consistent
with the Act, §1.03(4). The Authority has not deviated from
the language of the Act, §1.03 relating to definitions, unless
required to by other principles of law, such as is the case for
"existing user", or when additional clarity is required. The defi-
nition of "beneficial use" does not require any modification.

COMMENTS RELATING TO THE DEFINITION OF "CAP": One
commenter states that the term "cap" should not be used
because it is not contained in the Act. The Authority agrees
that this term is not used in the Act. However, the Authority
responds that it is used by the Court in Barshop , 925 S.W. 2d
at 624, from which the Authority has borrowed this terminology.
The term "cap" refers to the withdrawal amounts established in
the Act, §1.14(b) and (c).

One commenter noted that establishing the cap at 450,000
acre-feet for each calendar year was appropriate.

One commenter noted that the Authority should "go back to
the Legislature" and increase the amount of the cap. The
Authority responds that in §1.14(d) the Legislature has already
created a procedure through which the Authority may increase
the maximum amount of withdrawals that may be made each
calendar year. This procedure is discussed in more detail.

One commenter stated that the cap is unfair, unjustifiable, and
has no other reasonable basis. The Authority responds that this
is an inappropriate inquiry at this stage of the implementation
of the permit program and is beyond the scope of these permit-
ting rules. The 450,000 acre-feet withdrawal was established
by the Legislature in the Act, §1.14(b). It is the view of the Au-
thority that, other than through the Act, §1.14(d), any debate
on the fairness, reasonableness or justification of this amount
must occur through the legislative process.

Thirteen commenters (primarily municipalities) recommended
that the amount of groundwater authorized to be withdrawn un-
der the definition of "cap" be raised, pursuant to §1.14(d), from
450,000 acre-feet for each calendar year to a higher amount.
The primary argument is that "average historical recharge"
exceeds 450,000 acre-feet per year and that permitted with-
drawals should be based thereon. The Authority recognizes
that in general it has the authority to raise the cap pursuant
to §1.14(d). However, §1.14(d) contains many substantive and
procedural prerequisites that must first be satisfied in order to
invoke this authority. First, studies must be performed support-
ing a determination by the Authority that additional supplies of
groundwater are available from the aquifer for withdrawal. Sec-
ond, the water management strategies are to be implemented
This would carry with it the concomitant duty to monitor the hy-
drologic and environmental impacts associated with the imple-
mentation of the water management strategies. Once this data
is gathered, reviewed and analyzed, it would need to support a

conclusion by the Authority that additional supplies of ground-
water are available from the aquifer for withdrawal. Consultation
with the appropriate federal agencies, as well as state agencies,
would need to occur. Lastly, the Authority, after review of the
data and the information derived from the consultation process,
could then increase the amount of the cap. While many studies
have been conducted, none of these other substantive or pro-
cedural steps have yet occurred. Any effort by the Authority to
raise the cap at this time would be without the necessary legal
predicate established in §1.14(d).

One commenter (GBRA) states that the definition of "cap" is
in error because it only applies to withdrawals made pursuant
to regular permits. GBRA believes that the cap applies also to
withdrawals made under term and emergency permits. GBRA
argues that §1.14(b) and (c), which create the cap, apply to
withdrawals from all permits. The Authority declines to adopt
this interpretation. The Authority acknowledges that §1.14(b)
and (c) provide that "the amount of permitted withdrawals
from the aquifer may not exceed" 450,000 or 400,000 acre-
feet for each calendar year of their respective periods of
applicability. However, to rely on §1.14(b) and (c) for this
proposition is insufficient. As an initial matter, the Authority
notes that the word "all" is not to be found in §1.14(b) or
(c). Therefore, one must also consider the application of
§§1.16(e), 1.18(a), 1.19, 1.20 and 1.21(a) and (c). The cap
is made applicable to §1.16 under subsection (e) where it
provides that "(t)o the extent water is available for permitting",
then certain permit amounts should be recognized and certain
proportional adjustment procedures may need to be invoked.
Section 1.16 addresses exclusively the issuance of initial regular
permits. Section 1.18(a) also provides that "(t)o the extent
water is available for permitting after the issuance of permits
to existing users" (i.e. initial regular permits), then the Authority
may issue additional regular permits. Neither §1.19 nor §1.20
concerning term and emergency permits, respectively, contain
the introductory proviso "to the extent water is available for
permitting". The conclusion is logically derived from this
comparison that the cap only applies to initial and additional
regular permit, and not to term or emergency permits. Providing
additional support is §1.19(b) which establishes the aquifer level
conditions that must exist for withdrawals to be made under
term permits; and §1.20(d) which provides that withdrawals
under emergency permits may be made "without regard to its
effect on other permit holders". The conclusion that the cap
does not apply to term or emergency permits is fully supported
by a reading of §1.21(a) and (c). Section 1.21 concerns the
retirement of permits to attain the cap. Under subsection (a)
the Authority is to prepare a plan to reduce withdrawals "under
regular permits" to meet the cap. Similarly, subsection (c)
establishes the process to reduce withdrawals "under regular
permits" and to reduce "each regular permit" to meet the cap.
In the face of this legislative guidance, the Authority declines to
apply the cap to withdrawals made under term or emergency
permits.

COMMENTS RELATING TO THE DEFINITION OF "CON-
TRACT USER": Two commenters urge that the Authority should
"protect" contract users who purchase their water supply from
a third-party purveyor. In essence, they urge that the Authority
rules should intercede on behalf of the wholesale contract cus-
tomer in the contractual relationship governing the relationship
between the seller and purchaser. The Authority declines to un-
dertake this responsibility because it is a matter more peculiarly
within the jurisdiction of the Texas Natural Resources Conser-
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vation Commission. See Texas Water Code, Chapter 13 and
30 TAC, Subchapter I (West 1997) (relating to Wholesale Water
or Sewer Service).

One commenter urges that the definition of "contract user" be
deleted because it is contrary to law. The Authority disagrees.
This definition is necessary to implement the discussion of the
Court in Barshop , 925 S.W.2d at 630 n. 3 related to the nature
of a "user" with no legal ownership interest in a well but with a
legal right to withdraw groundwater from the well.

COMMENTS RELATING TO THE DEFINITION OF "EXEMPT
WELL". One commenter through oral testimony supported the
creation of a quantified de minimis amount of groundwater,
the withdrawal of which is for a purpose other than domestic
or livestock use, or livestock watering, would not result in the
change of the status of a well from an "exempt well" to a non-
exempt well (i.e. one required to meter and obtain a permit).

Sixteen irrigators and three other commenters oppose the de
minimis rule as being without statutory authority, although they
cite to no authority for this proposition. The Authority disagrees.
The Authority was created by the legislature "for the effective
control of the (aquifer)." See Act, §1.01. In addition, the
Authority is the agency that will "provide for the management of
the aquifer through the application of management mechanisms
consistent with our legal system and appropriate to the aquifer
system." Act, §1.06. The Authority has "all of the powers, rights,
and privileges necessary to manage, conserve, preserve, and
protect the aquifer and to increase the recharge of, and prevent
the waste or pollution of water in, the aquifer." Act, §1.08(a).
The Authority also has "the rights, powers, privileges, authority
functions, and duties provide(d) by . . . Chapter 50 (now
codified at Texas Water Code, Chapter 49), Chapter 51 (largely
repealed), and Chapter 52 (now codified at Texas Water Code,
Chapter 36), Water Code ", when not in conflict or inconsistent
with article 1 of the Act". Act, §1.08(a). The Authority is also
charged with "manag(ing) withdrawals from the aquifer and .
. . all withdrawal points . . . as provided by this Act." Act,
§1.15(a). The Act, §1.33(a) and (c) sets out the requirements
to qualify as an "exempt well". Section 1.16(c) sets out an
exception to the requirement to file a declaration of historical use
when "water (from a well) will be used exclusively for domestic
use or water livestock and is exempt under §1.33". The
uses triggering the exemption under §1.16(a) are groundwater
used exclusively for "domestic use" and "watering livestock".
The Act defines "domestic and livestock use" and "livestock".
See Act, §1.03(9) and (13), respectively. However, the terms
"exclusively", "domestic use" or "watering livestock" referred to
in §1.16(c) are not defined. Under §1.33(c), the uses triggering
the exemption are "domestic and livestock use" which is defined
in the Act. See Act, §1.03(9). Moreover, in order to qualify for
the exemption from the duty to file a declaration of historical
use under §1.16(c) a well must satisfy the requirements of
§1.16(c) and §1.33. Additionally, §1.15(b) exempts §1.33 wells
from the permit requirement with no mention of the §1.16(c)
requirements. Looking to Texas Water Code, §36.117(a)(1),
for guidance on this issue, the key criterion for determining
the issue of whether a well qualifies for the exemption from
obtaining a permit is not the use of the water, but whether
the well is rendered incapable of producing more than 25,000
gallons of groundwater per day, a requirement very similar to the
Act, §1.33(a). Under this circumstance, the Authority believes
that it is appropriate to adopt the doctrine of de minimis use
if it is coupled with a definition of "produce 25,000 gallons of

water a day or less" that adopts the §36.117(a)(1) approach
of providing the exemption only to wells that are incapable of
producing groundwater at a rate in excess of 25,000 gallons
per day. Under this doctrine, the use of less than 1,250
gallons of groundwater a day for a use other than "domestic
use", "watering livestock", or "domestic or livestock use" that
is incidental to these purposes from a well that is otherwise
exempt, retains the status as an exempt well. The de minimis
rule is not a new concept created in these new rules. Rather, it
already exists in the prior permit program rules of the Authority.
See 31 TAC §701.15 (West 1997) (repealed). Under these
new rules, the Authority is merely quantifying the amount of
the de minimis use that does not void the status as an exempt
well. The Authority originally adopted the de minimis rule as
a way of balancing the regulatory and administrative burden
on the Authority and the cost effectiveness of any enforcement
program that would need to be designed to regulate de minimis
non-exempt uses in relation to any likely impact on total
withdrawals from the aquifer.

One commenter urged that the domestic and livestock use
requirement be relaxed to include uses in the nature of domestic
uses occurring at a location other than a residence. The
Authority disagrees because this would, in essence, convert
a commercial or industrial user into an otherwise exempted
domestic use. The Authority interprets §1.03(9) as limiting
domestic uses to residential locations. Cf. Comite Pro Rescate
de la Salud v. Puerto Rico Aqueduct & Sewer Auth., 888 F.2d
180, 184-88 (1st Cir. 1989), cert. Denied, 494 U.S. 1029 (1990)
(domestic sewage exclusion under the Resource Conservation
and Recovery Act refers to sewage coming from residences).

COMMENTS RELATING TO THE DEFINITION OF "EXISTING
USER": Two commenters argued that the definition of "existing
user" should include a contract customer, presumably whole-
sale, of a supplier of groundwater when the wholesale customer
has no ownership interest in the well(s) from which it is supplied.
The Authority disagrees. The sine qua non of an "existing user"
is ownership of the point(s) of withdrawal (i.e. well(s)) from
which the withdrawals are made during the historical period. It
is correct that the Court in Barshop, 925 S.W. 2d at 630 n.3,
stated as follows:

This holding does not necessarily limit the definition of ’user’ to
individuals owning land. Under some circumstances, an entity
that does not own the land or the well may be considered a
"user" if the entity had some right to withdraw water.

The Authority does not disagree with this dicta of the Court.
However, this discussion is not applicable to the definition of
"existing user". There is a distinction between an "existing user"
and a mere "user" of the aquifer. First, the Court noted that the
term "user" was not defined by the Act. The term "existing user"
is defined by the Act. See §1.03(10). Second, the Court was
careful to preserve this distinction in the above-cited footnote.
Third, the discussion of "user" in footnote 3 was in relation to the
nature of the "use" of groundwater from the aquifer and whether
the "use" runs with the landowner personally, or with the land,
and did not concern the issue of whether a mere "user" who
owned no well could qualify as an "existing user". The Court
stated as follows:

"The Act does not define ’user’ and does not specify whether
the use of water runs with the land. It is therefore unclear
whether a ’user’ includes prior and future owners of the land,
or whether a ’user’ is only the landowner in possession of
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the land at the time a permit is requested (i.e. when the
declaration of historical use is file on or before December 30,
1996). The State urges that the more reasonable interpretation
is that a ’user’ would include prior and future landowners. Under
this interpretation, historical use could be established through
previous landowners’ withdrawals from the well, and permit
could be transferred to future owners of the land.

We agree with the State’s interpretation that the ’user’ includes
at least prior and future landowners. Accordingly, we conclude
that the ’use’ of water runs with the land and, as such, does not
constitute a taking of landowners’ property."

For purposes of the Authority’s permit program rules, this
discussion simply means that an "existing user" may rely on
the "use" of a "user" who had a right to withdraw groundwater
from the well owned by an "existing user" during the historical
period to establish the "existing user’s" historical use.

Mere contract users under the Act cannot be an "existing user"
for two reasons. First, under the statutory definition of "existing
user" a contract user is not a "person who has withdrawn"
under §1.03(10). A contract user merely received groundwater
as a commodity at an agreed delivery point (e.g. a master
meter). On the other hand, the existing user as the owner of
the well makes the withdrawal of the groundwater, transports the
groundwater to a the delivery point in its transmission system
and sells the water to the contract user. A review of the Act
also shows that an "existing user" must own the well upon
which the declaration for historical use is based. Second, the
Act in numerous sections makes reference to the owner of a
well having certain rights and duties. See §§1.0321(E) and
(F) (relating to the definition of waste); 1.16(b) (evidentiary
obligation of owners of irrigation wells); 1.16(c) (owners of
exempt wells not required to filed declarations of historical use);
1.17(a) (owners of producing wells may continue to withdraw
under interim authorization); 1.17(d)(2) (interim authorization
expires if well owner fails to timely file declaration of historical
use); and 1.31(a) (owners of nonexempt wells).

COMMENTS RELATING TO THE DEFINITION OF "HISTORI-
CAL USE": One commenter (SAWS) recommends that the def-
inition of "historical use" should be amended to require that the
withdrawal be "lawful". The Authority agrees that only with-
drawals made during the historical period that were lawfully
made should be entitled to an initial regular permit, and has
made the appropriate change.

COMMENTS RELATING TO THE DEFINITION OF "INITIAL
REGULAR PERMIT MINIMUM WITHDRAWAL AMOUNT": De
minimis. One commenter through oral testimony requested that
the de minimis amount of groundwater applicable to the defini-
tion of "exempt well" be incorporated into the definition of "initial
regular permit minimum withdrawal amount". The Authority de-
clines to accept this recommendation. The concepts of creating
a de minimis withdrawal scenario for an exempt well such that
it would not require a permit and the establishment of a mini-
mum permit withdrawal amount for an initial regular permit are
entirely unrelated.

Ten-Year Rule. One commenter supported the proposed ten-
year rule in subparagraph (B). Another commenter opposed
the authorization in subparagraph (B) granted to existing users
with greater than ten years of operation of a well during the
historical period to eliminate up to five consecutive years of use.
He argued that this did not constitute a historical "average" for
the years a well was in operation. The Authority declines to

adopt this reading of the statute. First, the term "average"
is not defined by the Act. Second, the term "operate" a
well is not defined by the Act. Third, the Texas Legislature
intended to differentiate between longer-term v. shorter-term
existing users of the aquifer during the historical period. This is
evidenced by the three-year operating well cut off for qualifying
for the statutory minimum. Failing to allow longer term users
to eliminate from their historical average years early in the
historical period results in the odd and illogical result that
the longer an existing user withdrew groundwater during the
historical period, the more, due to a straightforward average
calculation, they are prejudiced (in terms of contrasting actual
current demand with an authorized withdrawal amount based
on historical average) when compared to more recent existing
users. This is not a result that the Legislature could have
intended.

Regulatory Minimum for Existing Users With Less Than Three
Years of Operation of a Well During the Historical Period.
Eighteen irrigators and one other commenter also opposed
subparagraph (D) arguing essentially that there are only two
bases for an initial regular permit minimum withdrawal amount,
(1) 2.0 acre-feet a year irrigation minimum and (2) historical
average minimum for those existing users operating a well
for three or more years during the historical period. With
regard to subparagraph (D), the commenter proceeded to
opine that the Act does grant a minimum to an existing user
operating a well for less than three years. The City of San
Marcos also generally opposes the creation of a regulatory
minimum for less than three year well operators, but stated
that it could "live with the compromise arrived at in the present
(interpreted by the Authority to mean "proposed") rules." This
"compromise" includes a regulatory minimum for less than
three-year well operators. The Authority agrees that the Act
sets forth only two express statutory basis for the creation
of minimums. However, the inquiry does not end there.
First, §1.16(e) provides that ’(t)he board (of directors of the
Authority) shall grant an initial regular permit to an existing
user who (establishes certain facts)" by convincing evidence.
(emphasis added). There may well be existing users who are
not irrigators and cannot demonstrate operation of a well for
three or more years during the historical period and would
not qualify for one of the statutory minimums. This raises
the possibility in which an existing user must be granted an
initial regular permit under §1.16(e), but the permit is subject
to proportional adjustment to zero acre-feet, or a very low
amount, because it does not qualify for a statutory minimum.
The exact amount of proportional adjustment will be a function
of the total aggregate amount of groundwater authorized to
be withdrawn under initial regular permits compared against
the cap. Moreover, the Texas Supreme Court in Barshop,
925 S.W. at 624 n. 3, lends support by way of dicta that
the statutory minimums provide an avoidance mechanism to
proportional adjustment. Leaving a class of existing users (i.e.
those with less than three years operation of a well during
the historical period) entitled to an initial regular permit under
§1.16(d) subject to proportional adjustment to zero acre-feet
increases the possibility of an unconstitutional taking. Section
1.11(g) prevents the Authority from acquiring groundwater rights
expressly through eminent domain. The Authority construes the
Act, §1.07 to prevent the Authority from acquiring groundwater
rights by inverse condemnation and to create a duty to on the
part of the Authority to avoid regulatory programs that result in
the unconstitutional taking of private property. Section 1.16(e),
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without more, leaves a class of existing users who may be
entitled to an initial regular permit subject to being proportionally
adjusted to the meaningless amount of zero acre-feet and thus
possibly the subject of an unconstitutional taking. Accordingly,
the Authority, pursuant to §1.07 and §1.16(d), establishes a
regulatory minimum for existing users with less than three years
operation for a well during the historical period.

Two commenters (Living Waters and Hyatt) argue that the
proposed rule should be modified to eliminate dividing by three
years because the effect may be to divide by a year in which
a well was not operational. The Authority agrees and has
modified the rule accordingly to ensure that the average will
be calculated by full years or fractions of years that a well was
operational.

Similarly Living Waters argued that the dividing by three years
constitutes a takings. While the Authority expresses no opinion
on this point, as mentioned immediately above, the calculation
has been modified to reflect an average based on total with-
drawals divided by the years or fraction thereof during which
the well was operational.

Calculation of Historical Average for Existing Users With Three
or More Years of Operation of a Well During the Historical
Period. One commenter (San Marcos) recommended that the
historical average minimum be calculated by dividing by 21
years the total historical use for an existing user with three or
more years of operation of a well during the historical period.
The Authority disagrees because this could result in dividing the
total historical use by a year in which a well that an existing user
is relying on for his historical use may not have been operational.
The Act, §1.16(e) provides guidance that in calculating the
historical average the well must have been "operated" for three
or more years during the historical period. A well that is
not yet in existence cannot under any reasonable construction
be considered to be in "operation". Therefore, the Authority
declines to adopt this recommendation of dividing by 21 years.
Instead, the Authority adopts the view that, in conjunction with
the definition of "operate a well" or "operating well", for a year
to be an appropriate year by which to divide for purposes of
calculating the historical average minimum the well must have
been in "operation" as that term is defined herein, as opposed
to a year (or part of a year) in which a well may not have been
in existence.

Establishment of "Health and Safety", "Landscape", or "School"
Minimum. Five commenters recommended that the definition of
"initial regular permit minimum withdrawal amount" be modified
to included a recognized minimum withdrawal amount for
municipal users in quantities sufficient for "health and safety"
or "landscape" purposes. Another commenter argued for a
minimum amount for schools. The Authority disagrees. Section
1.16(e) does establish a minimum based on an identified use
for irrigation use. However, all other minimums mentioned
in §1.16(e) are grounded in an "average amount of water
withdrawn annually during the historical period". The essence
of this averaging methodology is to identify the appropriate
aggregate total volume of groundwater withdrawn during the
historical period and divide it by the appropriate number of
years. The purpose for which the water was withdrawn is not
a consideration in this averaging approach. Thus, the Authority
does not interpret §1.16(e) as authorizing the creation of a
regulatory minimum based solely on purpose of use, other than
for irrigators.

Recognition of Federal Program Participation. One commenter
noted that subparagraph (A)(i) of the definition of "initial regular
permit minimum withdrawal amount" did not harmonize well
with the definition of "historical use". The minimum definition
contains an "actual irrigation" requirement, while the historical
use definition recognized the failure to irrigate as a historical use
if the failure was due to the participation in a federal program.
The Authority agrees that §1.16(f) requires the Authority to
recognize and give credit to reductions in historical use due
to the participation in federal programs. Although, §1.16(e)
establishes the "actual irrigation" criteria, the Authority’s position
is that §1.16(e) must be read in light of §1.16(g). Accordingly,
it has made the appropriate change in the definition of "initial
regular permit minimum withdrawal amount" to recognize the
amount of groundwater that would have been used to actually
irrigate lands during the historical period but for the participation
in a federal program.

Annualization for Partial Year Operational Well. One commenter
identified uncertainties in subparagraph (B) relative to the
treatment of averaging for partial years use. This problem
arises, for example, during the first year in which a well was
installed and becomes operational. If a well was installed in
October, for example, should the total withdrawals be averaged
by one full year or only one-quarter of a year? The Authority
agrees that this uncertainty should be resolved. The Act,
§1.16(e) provides guidance that in calculating the historical
average the well must have been in "operation". A well that is
not yet in existence cannot under any reasonable construction
be considered to be in "operation". Therefore, the Authority
agrees that the portions of years that a well was not operational
as defined in these rules should not be included as a part of
the year for the average calculations. The Authority is of the
opinion that this same rationale applies also to subparagraphs
(C) and (D). Accordingly, it has modified subparagraphs (B)-
(D) to divide by the number of months a well was operational
divided by twelve months to account for partial years in which
a well may not have been operational.

Clarification of Meaning of Year. One commenter recommended
that the term "year" be defined as either a calendar year
or twelve month period as may be appropriate to clarify the
Authority’s intention as to the applicable durational period. The
Authority agrees. However, rather than create a new definition
for year, the Authority has made appropriate modifications and
converted all references to years as either calendar year or
months as are appropriate for each subparagraph (B)-(D).

Distinction Between Categories of Existing Users Seeking a
Historical Average Minimum. One commenter (Living Waters)
stated that the result of the proposed definition for initial
regular permit minimum withdrawal amount was to create
three categories of existing users seeking a historical average
minimum: those operating a well for more than ten years, three
to ten years, and less than three years. The commenter stated
that the distinction is arbitrary, and that it is without statutory
basis, although it cites to no authority for this proposition. The
Authority agrees that three categories are created. It disagrees
that the distinction is arbitrary or without statutory basis. The
three categories are not arbitrary because they are designed
to accommodate at least three considerations: the length of
time an existing user has withdrawn from the aquifer during
the historical period, the effect of rising demand over time in
relation to the amount of groundwater that will be calculated
through the historical averaging process, and giving meaning to
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the legislative standard of three years in the Act, §1.16(e). The
Authority disagrees there is no statutory basis. The Authority
has broad authority to manage withdrawals from the aquifer to
accomplish its statutory objectives. The Authority was created
by the legislature "for the effective control of the (aquifer)."
See Act, §1.01. In addition, the Authority is the agency that
will "provide for the management of the aquifer through the
application of management mechanisms consistent with our
legal system and appropriate to the aquifer system." Act, §1.06.
The Authority has "all of the powers, rights, and privileges
necessary to manage, conserve, preserve, and protect the
aquifer and to increase the recharge of, and prevent the waste
or pollution of water in, the aquifer." Act, §1.08(a). The Authority
also has "the rights, powers, privileges, authority functions,
and duties provides by . . . Chapters 50 (now codified at
Texas Water Code, Chapter 49), 51 (largely repealed), and 52
(now codified at Texas Water Code, Chapter 36), Water Code,
"when not in conflict or inconsistent with article 1 of the Act",
Act, §1.08(a). The Authority is also charged with "manag(ing)
withdrawals from the aquifer and . . . all withdrawal points . . .
as provided by this Act." Act, §1.15(a). These sections, among
others, provide sufficient authority to create these categories
and balance the interests identified above. Living Waters also
argues that the classification create a "priority system" based
on number of years of actual use without any rational basis.
The Authority agrees that the legislature created a distinction
between three or more years operation and less than three
operation which recognizes a priority for longer-term users of
the aquifer. The Authority disagrees as discussed above that
there is no rational basis.

Creation of Mandatory Minimum. One commenter (Living Wa-
ters) argues that the definition of minimums creates a "manda-
tory minimum withdrawal amount". The Authority disagrees.
The definition merely creates the minimums. Other sections
(i.e. §705.77(d)) give the effect of and consequence to be ac-
corded the minimums.

Withdrawals From the Aquifer. One commenter (SAWS) recom-
mended that subparagraph (A)(i) of the definitions for "initial reg-
ular permit minimum withdrawal amount" be amended to clarify
that the irrigation withdrawals must be from the aquifer. This
change is no longer necessary in light of the above-discussed
modification related to participation in federal programs. The
definition of "historical use" already contains this language.

75% Maximum Adjustment Coefficient. One commenter (Hyatt)
recommends that the definition of "initial regular permit mini-
mum withdrawal amount" should establish a maximum adjust-
ment coefficient of 75% of the an existing user’s usage dur-
ing the last twelve months of the historical period to protect
against large shortfalls between permitted withdrawal amounts
and current actual demand. The Authority disagrees with this
recommendation. The standard under §1.16(e) is to establish
a historical average for irrigator and non-irrigator existing users
with three or more years operation of a well. Application of this
coefficient would not result in an average. However, for less
than three year operators of a well, §1.16(e) does not establish
the standard for determining the initial regular permit minimum
withdrawal amount. The Authority adopts the position that these
two approaches should be combined such that a historical av-
erage is calculated but that a reduction coefficient is applied at
a level that a taking is not likely to occur consistent with §1.07
and §1.11(g). In so doing, the legislative purpose in §1.16(e)
of preferring longer-term users (i.e. three years or more) of the

aquifer over shorter-term users (less than three years) may be
implemented. The Authority has modified subparagraph (D) ac-
cordingly.

COMMENTS RELATING TO THE DEFINITION OF "INTER-
RUPTIBLE": One commenter recommended editorial stylistic
modifications to the definition of "interruptible". The Authority
agrees and has modified the rule accordingly.

COMMENTS RELATING TO THE DEFINITION OF "IRRIGA-
TION USE": One commenter (Hyatt) recommends that the def-
inition of "irrigation user" be modified to include the irrigation
of golf courses as an irrigation use. The Authority declines to
adopt this recommendation because to do so would be incon-
sistent with the Act, §1.03(12) .

COMMENTS RELATING TO THE DEFINITION OF "OPERATE
A WELL OR OPERATING WELL": One commenter (SAWS)
recommends that the definition for "operate a well or operating
well" be modified to clarify that the use of the well is required
to have been in the historical period. The Authority agrees and
has modified the rule accordingly. Another commenter offered
other editorial stylistic modifications to the definition which were
not adopted by the Authority.

COMMENTS RELATING TO THE DEFINITION OF "PERMIT":
One commenter offered editorial stylistic changes to the defini-
tion of "permit". The Authority agrees with the recommendations
and has modified the definition accordingly.

COMMENTS RELATING TO THE DEFINITION OF "POLLU-
TION": One commenter offered editorial stylistic changes to
the definition of "pollution". The Authority does not adopt the
recommendation because it would be inconsistent with the Act,
§1.03(17).

COMMENTS RELATING TO THE DEFINITION OF "PRO-
DUCES 25,000 GALLONS OF WATER A DAY OR LESS": One
commenter urges that the definition of "produces 25,000 gal-
lons of water a day or less" be based on actual use rather than
capability of being produced. The Authority disagrees in light of
Texas Water Code, §36.117(a)(1). Another commenter offered
other editorial stylistic modifications to the definition which were
not adopted by the Authority.

COMMENTS RELATING TO THE LACK OF DEFINITION OF
"SAN ANTONIO POOL": Two commenters were unclear where
Medina County was in relation to the San Antonio Pool or
the Uvalde Pool. In so commenting, they additionally inquired
whether a "Medina Pool" had been established by the Author-
ity. SAWS indicated defining San Antonio Pool would clarify
§705.67(c)(1) of this title (relating to Term Permits). The Au-
thority agrees that it has the authority to establish additional
pools. See Act, §1.14(g). However, it has not yet done so. The
Authority also agrees that any uncertainty about the geographic
extent of the San Antonio Pool should be resolved. Accordingly,
the Authority has included a definition for the San Antonio Pool
as being that part of the aquifer underlying the boundaries of
the Authority other than Uvalde County.

COMMENTS RELATING TO THE DEFINITION OF "SUBDIVI-
SION REQUIRING PLATTING": One commenter (GBRA) as-
serts that the definition of "subdivision requiring platting" is an
unlawful expansion of the Act, although no authority is cited, or
are specific parts of the definition identified as being problem-
atic. The provisions of this definition are basic reiterations of
state law related to what is a "subdivision" and when a subdivi-
sion is "required to be platted". See e.g., TEXAS LOCAL GOV-
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ERNMENT CODE ANNOTATED §§212.004(a); and 232.001;
and 232.022 (Vernon Supp. 1998). The Authority did include
a five acre requirement to subdivisions located within counties
and outside the extraterritorial jurisdiction of municipal corpo-
rations. The purpose of this definition is to create a uniform
body of law related to the platting of subdivisions applicable
throughout the Authority. The Authority declines to modify this
definition. Another commenter offered other editorial stylistic
modifications to the definition which were not adopted by the
Authority.

COMMENTS RELATING TO THE DEFINITION OF "UNDER-
GROUND WATER": One commenter offered editorial stylistic
modifications to the definition which were not adopted by the
Authority.

COMMENTS RELATING TO THE LACK OF DEFINITION OF
"UVALDE POOL": As previously noted , two commenters were
unclear where Medina County was in relation to the San Antonio
Pool or the Uvalde Pool. In so commenting, they additionally
inquired whether a "Medina Pool" had been established by
the Authority. SAWS indicated defining Uvalde Pool would
clarify §705.67(c)(1) of this title (relating to Term Permits). The
Authority agrees that it has the authority to establish additional
pools. See Act, §1.14(g). However, it has not yet done so. The
Authority also agrees that any uncertainty about the geographic
extent of the Uvalde Pool should be resolved. Accordingly, the
Authority has included a definition for the Uvalde Pool as being
that part of the aquifer underlying Uvalde County.

COMMENTS RELATING TO THE DEFINITION OF "WASTE":
One commenter supported the inclusion of an exception for
tailwater as not constituting waste if released on to land owned
by the owner of the wells or onto adjacent land with the
permission of the owner of the adjacent land. The Authority
notes that this exception is contained in the Act, §1.03(21)(F).

COMMENTS RELATING TO THE DEFINITION OF "WELL":
One commenter recommended that the definition of "well"
be modified to encompass wells that may not have as their
primary purpose the withdrawal of groundwater from the aquifer,
but would nonetheless be capable of withdrawals from the
aquifer. The Authority agrees and has modified the definition
accordingly.

COMMENTS RELATING TO THE DEFINITION OF "WELL
SERVING A SUBDIVISION REQUIRING PLATTING": San
Marcos, the GBRA, and sixteen irrigators oppose this proposed
definition because it without statutory authority, although they
cite to no authority for this proposition. The Authority disagrees.
The Act does not define the term "well . . . serving a
subdivision requiring platting" as contained in the Act, §1.33(c).
It is necessary to define this term in order to give guidance
to the regulated community and the Authority staff in the
implementation of the Act. As discussed in the definition of
"exempt well", the Legislature has given the Authority broad
authority to manage withdrawals from the aquifer. The Authority
has "the rights, powers, privileges, authority functions, and
duties provides by . . . Chapters 50 (now codified at
Texas Water Code, Chapter 49), 51 (largely repealed), and
52 (now codified at Texas Water Code, Chapter 36) , Water
Code, "when not in conflict or inconsistent with article 1 of the
Act", Act, §1.08(a). Texas Water Code, §36.117(a)(2), provides
guidance on the meaning of service within this context and
establishes an exception for service to ten or fewer households

if the households are related. The Authority has adopted this
principle for purposes of this definition.

COMMENTS RELATING TO THE DEFINITION OF "WELL
WITHIN A SUBDIVISION REQUIRING PLATTING": San Mar-
cos, the GBRA, and sixteen irrigators oppose this proposed
definition because it is without statutory authority, although they
cite to no authority for this proposition. The Authority disagrees.
The Act does not define the term "well within . . . a subdivision
requiring platting" as contained in the Act, §1.33(c). It is neces-
sary to define this term in order to give guidance to the regulated
community and the Authority staff in the implementation of the
Act. The purpose of §1.33(c) in excluding wells within subdivi-
sions requiring platting from being exempt wells is to prevent the
establishment of substandard subdivisions without organized
water and sewer systems and to prevent the proliferation of
wells within a subdivision requiring platting that could otherwise
be served by a regional purveyor. As discussed in the definition
of "exempt well", the Legislature has given the Authority broad
authority to manage withdrawals from the aquifer. The definition
of "well within a subdivision requiring platted" as proposed and
adopted properly implements the purpose of §1.33(c) while at
the same time recognizing and protecting the expectation inter-
ests of persons owning lots within subdivisions requiring plat-
ting. A reasonable grandfather provision for pre-June 28, 1996
(the effective date of the Act) wells is provided for, regardless of
when the subdivision in which the well is located was platted.
Post-June 28, 1996, wells within subdivisions requiring platting
acquire an exempt status only if the subdivision was platted be-
fore June 28, 1996, no retail water service has been extended
to the subdivision, and sufficient number of lots have already
been sold such that it is not likely to be cost-effective to install a
conventional, organized water supply system within the subdi-
vision. The additional protective strategy to mitigate any impact
on withdrawals from the aquifer is that wells qualifying for these
grandfathered exempt well status are limited to withdrawals not
to exceed one acre-foot of groundwater per calendar year.

Another commenter requests that the grandfathering date be
moved from June 28, 1996, to a more recent date. The
Authority disagrees and believes the appropriate date to be
the date the Act became effective. This same commenter
argues that the grandfathering for subdivisions should not be
based on a subdivision-by-subdivision basis, but rather should
be based on an "overall development plan" or a "master plan"
concept to include potential subdivisions not yet platted. The
Authority declines to accept this recommendation because
§1.33(c) is limited to "subdivisions required to be platted" which
would not include "master plans" or subdivision part of an
overall development plan that has not yet been implemented.
While the Authority agrees that a grandfathering approach is
a reasonable method to provide notice to the developers of
project and provide a transition period, it is of the opinion that it
is not reasonable to grandfather subdivisions yet to be platted.
Another commenter offered other editorial stylistic modifications
to the definition which were not adopted by the Authority.

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
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Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

§703.1. Definitions.

The following words and terms, when used in this part, shall have the
following meanings, unless the context clearly indicates otherwise:

Act–The Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature
Regular Session, Chapter 626, 1993 Texas General Laws 2353, as
amended.

Additional regular permit–A groundwater withdrawal permit issued
by the Authority pursuant to the Act, §1.18(a).

Affected county–A county as defined in the Local Government Code,
§232.021(1) that:

(A) has a per capita income that averaged 25% below the
state average for the most recent three consecutive years for which
statistics are available and an unemployment rate that averaged 25%
above the state average for the most recent three consecutive years
for which statistics are available; and

(B) any part of which is within 50 miles of an interna-
tional border. Uvalde County is the only affected county within the
Authority boundaries on the effective date of these rules.

Agricultural use - The beneficial use of groundwater for the produc-
tion of plant or animal products, including irrigation (as defined by
the Act, §1.03 (12)) to grow plants from seed, cutting or liner; the
raising of livestock; and aquaculture.

APA–The Administrative Procedures Act, Chapter 2001, Government
Code.

Application–A form document required by the Authority to initiate
the process of obtaining the issuance of a permit, registration,
exemption, license or other Authority approval. A declaration of
historical use or declaration is an application for an initial regular
permit.

Applicant–A person who files an application with the Authority.

Aquifer–The Edwards Aquifer, which is that portion of an arcuate
belt of porous, water-bearing, predominately carbonate rocks known
as the Edwards and Associated Limestone in the Balcones Fault Zone
extending from west to east to northeast from the hydrologic division
near Brackettville in Kinney County that separates underground flow
toward the Comal Springs and San Marcos Springs from underground
flow to the Rio Grande Basin, through Uvalde, Medina, Atascosa,
Bexar, Guadalupe and Comal counties, and in Hays County south of
the hydrologic division near Kyle that separates flow toward the San
Marcos River from flow to the Colorado River Basin.

Authority–The Edwards Aquifer Authority.

Authority offices–The Authority’s principal offices identified in
§701.5 of this title (relating to Business Office and Mailing Address
of the Authority).

Beneficial use–The use of the amount of water that is economically
necessary for a purpose authorized by law when reasonable intelli-
gence and reasonable diligence are used in applying the water to that
purpose. The beneficial use of groundwater by a contract user inures

to the benefit of the well owner. Use of water for irrigating of mul-
tiple or successive crops is a beneficial use to the extent it does not
constitute waste.

Board–The Authority board of directors.

Cap–The total amount of groundwater withdrawals that may be
legally authorized by the Authority through the issuance of regular
permits. Unless adjusted pursuant to §1.14(d) of the Act, this amount
may not exceed: 450,000 acre-feet per calendar year for the period
from June 28, 1996, through December 31, 2007; and 400,000 acre-
feet per calendar year for the period beginning January 1, 2008, and
continuing thereafter.

Conservation–Any measure that would sustain or enhance the quantity
of groundwater supply from the aquifer.

Contested case hearing–A proceeding governed by the APA, in which
the legal rights, duties or privileges of a party are to be determined
by the board after an opportunity for an adjudicative hearing.

Contract user–A person who, during the historical period, withdrew or
purchased groundwater from the aquifer and placed the groundwater
to beneficial use pursuant to a legal right obtained from a prior user
or an existing user. Groundwater use by a contract user inures to the
benefit of the prior user or existing user and may be claimed by an
existing user in support of his declaration.

Declarant–An existing user who files a declaration of historical use.

Declaration of historical use or declaration–The document required
to be filed pursuant to §1.16(a) of the Act and §707.83 of this title
(relating to Requirement to File Declaration) and §707.87 of this
title (relating to Time and Place for Filing) and is deemed to be an
application for an initial regular permit.

Docket clerk–The Authority’s docket clerk designated by the general
manager.

Domestic or livestock use–Use of water for:

(A) drinking, washing, or culinary purposes;

(B) irrigation of a family garden or orchard of which the
produce is for household consumption only; or

(C) watering of animals.

Emergency permit–A groundwater withdrawal permit issued by the
Authority pursuant to §1.20(a) of the Act.

Exempt well–A well that produces 25,000 gallons of water a day or
less for domestic or livestock use, or livestock watering, that is not
within, or serving, a subdivision requiring platting. The withdrawal
and beneficial use of less than 1,250 gallons of water a day from an
otherwise exempt well for purposes other than domestic or livestock
use, or livestock watering, does not void a well’s exempt status.

Existing well–An operating well drilled before June 1, 1993.

Existing user–Either:

(A) A person who, on June 1, 1993, owned a well from
which groundwater from the aquifer has been withdrawn and placed
to beneficial use during the historical period; or

(B) The successor in interest of a person owning a well
described in subparagraph (A) of this definition.

Extraterritorial jurisdiction of a municipality–A municipality’s ex-
traterritorial jurisdiction as determined under the Local Government
Code, Chapter 42, except that for a municipality that has a population
of 5,000 or more and is located in a county bordering the Rio Grande
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River, it means the area outside the municipal limits but within five
miles of those limits.

EUWD–The Edwards Underground Water District, the Authority’s
predecessor agency.

General manager–The Authority’s executive director and chief ad-
ministrator hired by the board.

Groundwater–Water percolating below the surface of the earth.

Groundwater right–A right acquired under State of Texas law to
withdraw and place to beneficial use groundwater from the aquifer.

Historical period–The period from June 1, 1972, through May 31,
1993.

Historical use–The lawful withdrawing and placing to beneficial use
of groundwater from the aquifer during the historical period. For a
prior user or an existing user whose historic use has been affected by
a requirement of, or participation in, a federal program, the Authority
shall give credit for the amount that would have been withdrawn and
beneficially used during the historical period by such prior user or
existing user but for the operation of the federal program. If the use
was for irrigation purposes, the credit shall be based upon irrigation
use on comparable acres in a similarly situated farm unit that is not
in the federal program. If the use was for non-irrigation purposes,
the credit shall be based upon the use of a comparable and similarly
situated user whose uses were not affected by participation in a federal
program.

Industrial use–The use of water for, or in connection with, commer-
cial or industrial activities, including manufacturing; bottling; brew-
ing; food processing; scientific research and technology; recycling;
production of concrete, asphalt, and cement; commercial uses of wa-
ter for tourism, entertainment, and hotel or motel lodging; generation
of power other than hydroelectric; and other business activities.

Initial regular permit–A groundwater withdrawal permit issued by the
Authority pursuant to §1.16(d) of the Act.

Initial regular permit minimum withdrawal amount:

(A) for an existing user with irrigation use who files a
declaration, not less than two acre-feet a year for each acre of land
that the user, his contract user, prior user, or former existing user

(i) who had historical use in any one calendar year
during the historical period;

(ii) owned or leased or otherwise had a legal right to
irrigate during the historical period; and

(iii) owned a well equipped and capable of irrigating
the land; or

(B) for an existing user who has operated a well in
more than ten calendar years during the historical period, and files a
declaration, the average amount of groundwater withdrawn annually
during the historical period calculated as follows: total adjusted
aggregate withdrawals divided by the adjusted number of years in
which the well was operated during the historical period. For the
purposes of this subparagraph:

(i) the total adjusted aggregate withdrawals equals
the total aggregate withdrawals less, if the existing user so elects,
an amount equal to the amount of withdrawals for any period of
consecutive years during the historical period equal to 50% of the
years more than ten that the well was operated during the historical
period; and

(ii) the adjusted number of years calculated as follows:
the number of months during this historical period in which a well
was an operating well divided by 12 months; or

(C) for an existing user who has operated a well in
36 or more months but not exceeding ten calendar years during
the historical period and files a declaration, the average amount
of groundwater withdrawn annually during the historical period
calculated as follows: total aggregate withdrawals divided by (the
number of months during the historical period in which a well was
an operating well divided by 12 months); or

(D) for an existing user who has operated a well in 35
or fewer months during the historical period, and files a declaration,
the average amount of groundwater withdrawn annually during the
historical period calculated as follows: total aggregated withdrawals
divided by the (number of months during the historical period in
which a well was an operating well divided by 12 months) times
0.75.

Interruptible–When referring to a groundwater withdrawal permit,
the conditioning of the right to withdraw groundwater from the
aquifer that makes the right subject to complete cessation, temporary
curtailment, or reduction of the amount of groundwater that may be
withdrawn from the aquifer based upon the measurement of a water
level at an index well, or as otherwise determined by the board.

Irrigation use–The use of water for the irrigation of pastures and
commercial crops, including orchards.

Judge–A SOAH administrative law judge.

Livestock–Animals, beasts or poultry collected or raised for pleasure,
recreational use, or commercial use.

Municipal use–The water use within or outside of a municipality and
its environs whether supplied by a person, privately owned utility,
political subdivision or other entity for certain purposes specified:

(A) the use of water for domestic use, the watering
of lawns and family gardens; fighting fires; sprinkling streets;
flushing sewers and drains; water parks and parkways; and recreation,
including public and private swimming pools; or

(B) the use of water in industrial and commercial
enterprises supplied by a municipal distribution system without
special construction to meet its demands.

(C) the application of treated effluent on land under a
permit issued under Chapter 26, Water Code, if:

(i) the primary purpose of the application is the
treatment or necessary disposal of the effluent;

(ii) the application site is a park, parkway, golf course,
or other landscaped area within the Authority’s boundaries; or

(iii) the effluent applied to the site is generated within
an area for which the TNRCC has adopted a rule that prohibits the
discharge of the effluent.

New well–A well drilled on or after June 1, 1993.

Non-deteriorated well–A well, the condition of which, will not cause
or is not likely to cause waste.

Operate a well or operating well–A well that is in use or was in use
during the historical period. A well is in use, regardless of whether
withdrawals are made from the aquifer in a calendar year, if:

(A) it is a non-deteriorated well containing the casing,
pump and pump column in good operating condition; or
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(B) it is a non-deteriorated well and is capped.

Order–Any written directive of the board carrying out the powers and
duties of the Authority.

Party–Each person admitted as a party in a contested case hearing.

Permit–The written document setting forth the legal authorization
issued by the Authority to an applicant to engage in an activity
within the Authority’s jurisdiction for which the Authority’s approval
is required including, but not limited to, groundwater withdrawal
permits and well construction permits.

Permittee–A person to whom the Authority has issued a permit.

Person–An individual, corporation, organization, government or
governmental subdivision or agency, business trust, estate trust,
partnership, association or any other legal entity.

Pleadings–Any document filed by parties in a contested case hearing,
such as applications, protests, complaints, claims, petitions, prelimi-
nary reports, answers, motions and other similar documents.

Pollution–The alteration or contamination of the physical, thermal,
chemical, or biological quality of groundwater in the aquifer, or any
other water in the state, that renders the water harmful, detrimental
or injurious to humans, animal life, vegetation, property, or public
health, safety, or welfare or that impairs the usefulness of the public
enjoyment of the water for any lawful or reasonable purpose.

Prior user–A person who owned a well during the historical period
and who, during his ownership, withdrew aquifer water from the well
and placed it to beneficial use during the historical period, but during
the historical period had conveyed his ownership interest in the well
to another person.

Produces 25,000 gallons of water a day or less–An operating
well constructed or equipped so as to be incapable of producing
groundwater from the aquifer at a rate in excess of 25,000 gallons
per day.

Protestant–Any party opposing, in whole or in part, an application.

Recharge–Increasing the supply of water to the aquifer by naturally
occurring channels or artificial means.

Registrant–A person who files a registration with the Authority.

Registration–The document required to be filed pursuant to §1.33(b)
of the Act or §707.201 of this title (relating to Requirement to
Register).

Reuse–Authorized use for one or more beneficial purposes of water
that remains unconsumed after the water is used for the original
purpose and before the water is discharged or otherwise allowed to
flow into a watercourse, lake, or other body of state-owned water.

San Antonio Pool – That part of the aquifer underlying the boundaries
of the Authority other than Uvalde County.

SOAH–The State Office of Administrative Hearings.

Subdivision requiring platting–The division of a tract of land into
parts, whether it is made using a metes and bounds description in
a deed of conveyance or in a contract for deed, by using a contract
of sale or other executory contract to convey, or byusing any other
method, and:

(A) for land located within the corporate limits of a
municipality or in the extraterritorial jurisdiction of a municipality,
the tract is divided into two or more parts to lay out a subdivision,
including an addition to a municipality, to lay out suburbs, buildings
or other lots, or to lay out streets, alleys, squares, parks or other parts

of the tract intended to be dedicated to public use or for the use of
purchasers or owners of lots fronting on or adjacent to the streets,
alleys, squares, parks or other parts. A division of land under this
subparagraph does not include a division of land into parts greater
than five acres, where each part has access and no public improvement
is being dedicated;

(B) for land located outside the corporate limits of
a municipality, and outside the extraterritorial jurisdiction of a
municipality, and in other than an affected county, the tract is divided
into two or more parts to lay out a subdivision, including an addition
to a municipality, to lay out suburbs, building or other lots, and to lay
out streets, alleys, squares, parks or other parts of the tract intended
to be dedicated to public use or for the use of purchasers or owners
of lots fronting on or adjacent to the streets, alleys, squares, parks
or other parts. A division of land under this subsection does not
include a division into parts greater than five acres, where each part
has access and no public improvement is being dedicated; or

(C) for land located outside the corporate limits of munic-
ipalities, and outside the extraterritorial jurisdiction of a municipality,
and in an affected county, the tract is divided into four or more tracts
that are intended primarily for residential use, and the subdivision of
the tract is not incident to the conveyance of the land as a gift. A lot
is rebuttably presumed to be intended for residential use if the lot is
five acres or less.

Term permit–A groundwater withdrawal permit issued by the Author-
ity pursuant to the Act, §1.19(a).

TNRCC–The Texas Natural Resource Conservation Commission.

Underground water–The meaning of "groundwater" as defined by
Water Code, §36.001(5) and this section.

Uvalde Pool–That part of the Aquifer underlying Uvalde County.

U.S.G.S.–The United States Geological Survey.

Waste –

(A) Withdrawal of groundwater from the aquifer at a
rate and amount that causes or threatens to cause intrusion into the
reservoir of water unsuitable for agricultural, gardening, domestic or
stock-raising purposes;

(B) The flowing or producing of wells from the aquifer
if the water produced is not used for a beneficial purpose;

(C) Escape of groundwater from the aquifer to any other
reservoir that does not contain groundwater;

(D) Pollution or harmful alteration of groundwater in the
aquifer by salt water or other deleterious matter admitted from another
stratum or from the surface of the ground;

(E) Willfully or negligently causing, suffering or permit-
ting groundwater from the aquifer to escape into any river, creek,
natural watercourse, depression, lake, reservoir, drain, sewer, street,
highway, road, or road ditch, or onto any land other than that of the
owner of the well unless such discharge is authorized by permit, rule,
or order issued by the TNRCC under Chapter 26, Water Code;

(F) Groundwater pumped from the aquifer for irrigation
that escapes as irrigation tailwater onto land, other than that of the
well owner, unless permission has been granted by the occupant of
the land receiving the discharge;

(G) For water produced from an artesian well, "waste"
has the meaning assigned by the Water Code, §11.205; or
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(H) Withdrawal of water that is substantially in excess of
the volume or rate reasonably required for a particular use constitutes
waste. Irrigation use of two acre-feet of water per irrigated acre is
rebuttably presumed not to constitute waste.

Well–A bored, drilled, or driven shaft, or an artificial opening, in
the ground for the purpose of making or that is capable of making
withdrawals from the aquifer made by digging, jetting, or some other
method, where the depth of the shaft or opening is greater than its
largest surface dimension, but does not include a surface pit, surface
excavation, or natural depression.

Well construction permit–A permit issued by the Authority pursuant
to §1.15(b) of the Act for the construction or modification of wells or
other works designed for the withdrawal of water from the aquifer.

Well J-17–State well number AY-68-37-203 located in Bexar County.

Well J-27–State well number YP-69-50-302 located in Uvalde
County.

Well serving a subdivision requiring platting–A well located within
the Authority’s boundaries, regardless of whether the well is located
inside or outside the boundaries of a subdivision requiring platting,
that provides or is to provide, piped water for any use to two or more
service connections located within a subdivision requiring platting.
A well owned by one person, or jointly by a husband and wife, that
provides or is to provide, piped water for domestic or livestock use
to 10 or fewer service connections, and a person who is the owner
of each service connection is either the well owner, a person related
to the owner, a member of the owner’s household within the second
degree of consanguinity or an employee of the owner, is not a well
serving a subdivision requiring platting.

Well within a subdivision requiring platting–A well within the
boundaries evidenced on a recorded plat of a subdivision requiring
platting. A well that otherwise meets the criteria to be an exempt
well is not a well within a subdivision requiring platting if the well
owner has a registered on-site sewage treatment facility and the well
meets the following criteria listed in subparagraphs (A)-(B) of this
definition:

(A) the well was in existence prior to June 28, 1996; or

(B) the well is located within a subdivision required to be
platted if the subdivision meets the following criteria listed in clauses
(i)-(iii) of this subparagraph:

(i) the subdivision existed before June 28, 1996;

(ii) there is no existing retail potable water service to
the subdivision; and

(iii) as of January 1, 1998, more than 25% of the lots
within the subdivision are owned by person other than the subdivider
or the subdivision developer. Withdrawals from wells satisfying these
criteria may not exceed one acre-foot of groundwater per calendar
year for exempt purposes.

Withdrawal–An act, or a failure to act, that results in taking
groundwater from the aquifer by or through man-made facilities,
including pumping, withdrawing or diverting groundwater.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801805

Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Chapter 705. Substantive Groundwater With-
drawal Permit Rules
The Edwards Aquifer Authority (Authority) adopts new §§705.1,
705.11, 705.15, 705.17, 705.19, 705.21, 705.23, 705.25,
705.27, 705.41, 705.51, 705.61, 705.63, 705.65, 705.67,
705.69, 705.71, 705.73, 705.75, 705.77, 705.101, 705.111,
705.113, 705.221, 705.225, 705.227, 705.229, 705.231,
705.233, 705.235, 705.237, 705.239, 705.241, 705.251,
705.253, 705.255, 705.257, 705.259, 705.261, 705.263,
705.265, and 705.267, concerning substantive groundwater
withdrawal permit rules. Sections 705.41, 705.51, 705.63,
705.65, 705.67, 705.69, 705.71, 705.73, 705.75, 705.77,
705.101, 705.111, 705.225, 705.229, 705.241, 705.257,
705.259, 705.261, and 705.267, are adopted with changes
to the proposed text as published in the November 21, 1997,
issue of the Texas Register (22 TexReg 11250). Sections
705.1, 705.11, 705.15, 705.17, 705.19, 705.21, 705.23, 705.25,
705.27, 705.61, 705.113, 705.221, 705.227, 705.231, 705.233,
705.235, 705.237, 705.239, 705.251, 705.253, 705.255,
705.263, and 705.265 are adopted without changes and
will not be republished. Sections 705.13, 705.131, 705.133,
705.135, 705.137, 705.139, 705.141, 705.143, 705.145,
705.147, 705.149, 705.151, 705.153, 705.155, 705.157,
705.159, 705.161, 705.171, 705.173, 705.223, are withdrawn
contemporaneously in this issue of the Texas Register.

General Reorganization of Authority Rulemaking.

Beginning in May, 1997, the Authority undertook a complete
review of its rules and rulemaking process. The purpose of
the review was to ensure that future rulemaking would be
efficient and effectively accommodated. The review found
that there was no preexisting framework or index for likely
future rulemaking. In addition, the bulk of the rules were
being lodged in one single chapter, while other rules were
located in another chapter without an apparent numerical nexus.
The placement of most of the rules in one chapter was over
time likely to result in intermixing of multiple unrelated subject
matters and creation of problems in the sequencing of chapters
and subchapters. Accordingly, an index of probable future
rulemaking was developed as a structural guide to follow. In
light of the development of this index, it became necessary
to reorganize the rules of the Authority to conform to the
index. Adopting this new chapter 705 furthers this process and
provides a chapter in which to place the future substantive rules
of the Authority relating to its permit program. The complete
results of the reorganization process are found in Table 1,
Disposition Table, located in the Tables and Graphics section
in this issue of the Texas Register .

The Disposition Table identifies where the concepts within
the Authority’s prior permit program rules are now located in
these new permit program rules. The prior rules may be
found in 31 TAC, Chapter 701 (West 1997)(repealed), (22
TexReg 1393) (1997) (to be codified in 31 TAC Subchapters
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C-H)(repealed), and (22 TexReg 5263) (1997)(to be codified in
31 TAC Subchapters I-K)(repealed).

Review of Permit Program Rules.

As previously stated, the rules themselves were also reviewed.
The purpose was to evaluate the rules and compare them
against a fully developed, integrated permit program that would
be required to be developed and implemented under the Ed-
wards Aquifer Act, Act of May 30, 1993, 73rd Legislature, Reg-
ular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act). The rules were evaluated for com-
pleteness as to the scope of issues to be addressed, editorial
style and clarity with a special focus on terminology, substantive
legal conformance to the Act, the need for augmentation and
expansion of discussion relative to issues already addressed in
the rules, and the elimination of unnecessary provisions.

The review found that additional provisions were required
in order to make the permit program rules integrated and
complete. Some rules required revision to conform to the
substantive legal requirements of the Act. Some rules were also
augmented to more fully develop legal issues that had already
been addressed.

The prior permit programs rules of the Authority are found in
31 TAC Chapter 701 (West 1997) (repealed), 22 TexReg 1393
(1997)(to be codified in 31 TAC Subchapters C-H)(repealed),
and 22 TexReg 5263 (1997)(to be codified in 31 TAC Subchap-
ters I-K) (repealed). A summary of the reasons these rules
were reorganized and modified are found in Table 2, "Edwards
Aquifer Authority Permit Program Rules Revision Analysis", lo-
cated in the Tables and Graphics section in this issue of the
Texas Register .

Authority Response to Comments not Identifying Specific Rules
Within Proposed Chapter 705.

Some commenters did not correlate their comments to specific
rules within proposed chapter 705. When the Authority was able
to ascertain that a particular nonspecific comment was related
to a particular rule, the Authority interpreted the comment as
such and responds below as if the comment had identified a
particular rule.

Comments.

Written comments were filed by the following commenters
but were of a general nature and did not address a specific
proposed rule such that no response is required or is able to
formulated: The Greater San Antonio Chamber of Commerce,
Petty Ranch Co., as well as various individuals.

Several individuals gave only oral comments of a general nature
and did not address a specific proposed rule such that no
response is required or is able to formulated.

Public hearings were held on December 10, 1997, in San
Marcos, December 12, 1997, in New Braunfels, December 16,
1997, in Uvalde, December 17, 1997, in San Antonio, and on
December 18, 1997, in Hondo.

Subchapter A. Purpose of Permit Program Rules, §705.1

No written comments were received concerning Subchapter A.

No oral comments were received concerning Subchapter A.

Subchapter B. Groundwater Withdrawals Not Requiring a Per-
mit; Exempt Wells, §§705.11, 705.15, 705.17, 705.19, 705.21,
705.23, 705.25, 705.27

Written comments were filed by Southwest Independent School
District, Guadalupe Blanco River Authority, San Antonio Water
System, and Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter B.

COMMENTS RELATED TO §705.11

One commenter recommended that §705.11 be modified to
create a permit exception for school districts. The Authority
declines to create this exception because there is no authority
under the Act to do so.

COMMENTS RELATED TO §705.13.

There was one comment related to §705.13 recommending that
this section be deleted because all wells should obtain a well
construction permit. The Authority agrees and concurrent with
this rulemaking has withdrawn the rule.

COMMENTS RELATED TO §705.17.

One commenter offered editorial and stylistic recommendations
to §705.17 which were not adopted by the Authority.

COMMENTS RELATED TO §705.19.

One commenter opined that §705.19 unlawfully expands ex-
empt well status, although no citation to authority is provided.
The Authority disagrees. Section 705.19 is designed to ad-
dress two situations: (1) provide for the status of an otherwise
exempt well that may subsequently be located within a subdi-
vision requiring platting, and (2) provide an opportunity for an
otherwise non-exempt well within a subdivision requiring platter
to obtain exempt well status in the event that the subdivision is
vacated. In the second case, since the only reason the well is
not exempt is that it is within a subdivision, the removal of the
subdivision impediment should result in an option for the well
owner to apply for exempt well status. In the first situation, the
Authority believes that it is reasonable to protect the economic
and reliance interest of a owner of a pre-existing exempt well
against the subsequent placement of subdivision plat overlay-
ing the land on which the well is located.

Subchapter C. Activities Requiring A Permit, §705.41

Written comments were filed by Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter C.

One commenter offered editorial and stylistic recommendations
to §705.41 which are accepted by the Authority and the rule has
been modified accordingly. In addition, in light of the withdrawal
of §705.13, the Authority has additionally modified §705.41 to
eliminate a cross-reference to that section.

Subchapter D. Authorized Uses, §705.51

Written comments were filed by Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter D.
One commenter recommended that §705.51 be modified to
delete "agricultural use" and "livestock use". The Authority
agrees. Agricultural use is a term reserved for use in the
Authority aquifer management fee program. Livestock use is
duplicitous of "domestic and livestock use". The Authority has
modified the rule accordingly.

Subchapter E. Permit Categories, §§705.61, 705.63, 705.65,
705.67, 705.69, 705.71, 705.73, 705.75, 705.77,

Written comments were filed by the City of San Marcos (San
Marcos), the City of Kirby, Environmental Defense Fund (EDF),
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Sierra Club, Regional Clean Air and Water, City of Leon Valley,
City of Olmos Park, United States Department of the Air
Force, Aldridge Nursery, Inc., City of Alamo Heights, Guadalupe
Blanco River Authority (GBRA), Living Water Artesian Springs,
Ltd., San Antonio Water System (SAWS), City of Terrell Hills,
Hyatt Hill Country Resort (Hyatt), Hutcheson & Grundy, L.L.P.,
the City of Schertz, and various individuals.

The following commenters gave only oral comments: Chemical
Specialists, Inc., and one individual.

The following commenters gave oral comments but also filed
written comments addressing the issues raised in their oral
comments: City of San Marcos, Regional Clean Air & Water
Association, San Antonio Water System, and one individual.
For these commenters, because the substance of the oral and
written comments are substantially similar, the Authority will
respond to their written comments only.

COMMENTS RELATED TO §705.63.

The City of Leon Valley recommends that §705.63(5) be clarified
to identify whether the instantaneous rate requirement applies
to particular wells or the owner of the wells. The position of the
Authority is that it applies to both and declines to further clarify
this rule.

The City of Leon Valley and SAWS also recommend that
§705.63(8) be deleted as to the monthly accounting for water
withdrawn. The Authority agrees and will consider this issue in
its Critical Period Management rules.

COMMENTS RELATED TO §705.65. Hutcheson & Grundy
request the word "annually" be included in §705.65(3). The
Authority agrees and has modified the rule accordingly.

COMMENTS RELATED TO §705.67.

One individual requested that provisions of §705.67(b) be
deleted because they are inconsistent with the Act, §1.34. The
Authority states no position on the validity of this argument, but
does agree that subsection (b) should be reworked to eliminate
the referenced provisions and to rename the subsection "trans-
ferability" and indicate that initial regular permits are transferable
according to the Act and the rules of the Authority. The Author-
ity has modified subsections (a) and (b) accordingly.

An individual and Hutcheson & Grundy also suggest that the
indication in §705.67(b) of the nature of the property interest
may be misleading because this issue is ultimately a question
for the courts. The Authority agrees that the courts will
ultimately decide this issue, but nonetheless decline to delete
this reference.

One commenter through oral testimony requested that the de
minimis amount of groundwater applicable to the definition of
"exempt well" be incorporated into subsection (c) relating to
the interruptibility of the initial regular permits. The Authority
declines to accept this recommendation. The concepts of
creating a de minimis withdrawal scenario for an exempt well
such that it would not require a permit and the establishment
of an amount of groundwater under an initial regular permit
that is protected from interruptibility are entirely unrelated.
To the extent there is an amount of groundwater protected
from interruption under an initial regular permit, that is the
proper subject matter of the Critical Period Management (CPM)
program developed under the Act, §1.26. The CPM is the
subject of current proposed repeal and new rulemaking. See
(23 TexReg 89)(1998)(to be codified if adopted in 31 TAC §709)

(proposed repeal and replacement of current interim critical
period management plan at 22 TexReg 1648 (to be codified
in 31 TAC §726)).

The same individual also comments that §705.67(c) discrim-
inates against holders of initial regular permits vis-a-vis term
permittees because initial regular permits are susceptible to
more conditions of interruption. The Authority disagrees that
any modifications are needed. The key distinction between in-
terruptions of regular permits and term permits is that term per-
mits are interrupted at higher index well levels. By the time
any of the interruptibility triggers for initial regular permits are
tripped, term permits will have already been interrupted.

The Regional Clean Air & Water group argues that actual with-
drawals, rather than the face value of regular permit amounts,
should govern compliance with the cap. This comment goes
to §705.67(f). Section 1.14(b) and (c) (establishing the cap)
refer to "permitted withdrawals" from the aquifer not exceeding
the cap. The term "withdrawal" is defined by the Act. See
Act, §1.03(25). The term "permitted" is not defined. "Permitted
withdrawal" might reasonably have been construed in one of two
ways, (1) the face value of an initial regular permit, or (2) a with-
drawal that is both authorized to be made under a permit and
actually made thereunder. The Authority has looked elsewhere
in the Act for guidance on the proper construction of §1.14(b)
and (c). Section 1.16(e) provides the guidance to resolve this
issue. In the proportional adjustment context, §1.16(e) provides
as follows:

If the total amount of water determined to have been beneficially
used without waste under this subsection exceeds the amount
of water available for permitting, the authority shall adjust the
amount of water authorized for withdrawal under the permit
proportionately to meet the amount available for permitting.
(emphasis added)

To state this in the terminology employed in these rules, this
sentence in §1.16(e) would read as follows:

If the total amount of (initial regular permits issued by the board)
under (§1.16(e)) exceeds the (cap), the authority shall adjust
the amount of (water authorized in the initial regular permits)
proportionately to meet the (cap).

The "amount of water authorized under the permit" refers to
the authorization being in the past tense, which is to say, as
stated in the initial regular permit. Moreover, the proportional
adjustment process is one that occurs after the permitting
process is completed. Thus, the total amount authorized would
be the amount of groundwater for which the board has issued
final orders granting initial regular permits after contested case
hearings. What is proportionately adjusted is that which has
already occurred (i.e. the determination of permit amounts), not
what is yet to occur (i.e. withdrawals made under permits). Also
critical to this inquiry is the distinction to be made between the
legal authorization to conduct an activity and the exercise of the
authorization itself. If the legislature had intended the exercise
of the authorization to be the benchmark for compliance with the
cap and triggering the application of proportional adjustment,
then the use of the word "authorized ") (past tense) would have
been avoided, and the subject of proportional adjustment would
have been "the amount of water withdrawn under the permit".
Based on reading §1.14(b) and (c) conjunctively with §1.16(e),
the Authority declines to adopt the recommendation of Regional
Clean Air & Water.

23 TexReg 1610 February 20, 1998 Texas Register



SAWS recommends modifying §705.67(c)(1) and (2), or §703.1
by defining the extent of the San Antonio and the Uvalde pools.
The Authority agrees and has placed definitions of these pools
in new §703.1.

GBRA argues that §705.67(f) is unlawful because it only applies
to initial regular permits and, in essence, requests that it be
modified to make withdrawals pursuant to term and emergency
permits subject to (i.e. count against) the cap. GBRA, relying
on §1.14(b) and (c), believes that the cap applies to all permitted
withdrawals, including those made under term and emergency
permits. The Authority declines to adopt this interpretation.
The Authority acknowledges that §1.14(b) and (c) provide that
"the amount of permitted withdrawals from the aquifer may not
exceed" 450,000 or 400,000 acre-feet for each calendar year
of their respective periods of applicability. However, to rely
on §1.14(b) and (c) for this proposition is insufficient. As an
initial matter, the Authority notes that the word "all" is not to
be found in §1.14(b) or (c). Therefore, one must also consider
the application of §§1.16(e), 1.18(a), 1.19, 1.20, and 1.21(a)
and (c). The cap is made applicable to §1.16 under subsection
(e) where it provides that "(t)o the extent water is available for
permitting", then certain permit amounts should be recognized
and certain proportional adjustment procedures may need to
be invoked. Section 1.16 addresses exclusively the issuance of
initial regular permits. Section 1.18(a) also provides that "(t)o
the extent water is available for permitting after the issuance
of permits to existing users" (i.e. initial regular permits), then
the Authority may issue additional regular permits. Neither
§1.19 nor §1.20 concerning term and emergency permits,
respectively, contain the introductory provision "to the extent
water is available for permitting". The conclusion is logically
derived from this comparison that the cap applies only to
initial and additional regular permits, and not to term or
emergency permits. Providing additional support is §1.19(b)
which establishes the aquifer level conditions that must exist for
withdrawals to be made under term permits; and §1.20(d) which
provides that withdrawals under emergency permits may be
made "without regard to its effect on other permit holders". The
conclusion that the cap does not apply to term or emergency
permits is also fully supported by a reading of §1.21(a) and
(c). Section 1.21 concerns the retirement of permits to attain
the cap. Under subsection (a) the Authority is to prepare a
plan to reduce withdrawals "under regular permits" to meet the
cap. Similarly, subsection (c) establishes the process to reduce
withdrawals "under regular permits" and to reduce "each regular
permit" to meet the cap. In the face of this legislative guidance,
the Authority declines to apply the cap to withdrawals made
under term or emergency permits.

GBRA, EDF, the Sierra Club, and one individual requested that
§705.67(g) be modified for the same reasons set out above for
§705.67(f). For the same reasons, the Authority declines to
adopt this position.

Hutcheson & Grundy suggest editorial and stylistic modifica-
tions to §705.67(f) that are adopted by the Authority.

GBRA recommends that initial regular permits be issued for
"presumed permit amounts" in the amount of the minimums.
GBRA does not reference its comments to a particular rule,
but it best fits with §705.67(i). Although the Authority does not
adopt this terminology, it responds that the procedure referred
to in §705.67(i) is substantially similar to that suggested.

SAWS recommends that §705.67(i)(2) be modified to include
a mandatory finding of an existing users maximum historical
use. The Authority agrees, but believes the more appropriate
location is §705.63(6) and has modified that rule accordingly.

COMMENTS RELATED TO §705.69.

One individual and Hutcheson & Grundy also suggest that the
indication in §705.69(b) of the nature of the property interest
may be misleading because this issue is ultimately a question
for the courts. The Authority agrees that the courts will
ultimately decide this issue, but nonetheless decline to delete
this reference.

Hutcheson & Grundy suggest that §705.69(c) be modified to
include a requirement for a board order and protection for
initial regular permits. The Authority declines to accept this
recommendation pending further development of the nature of
additional regular permits.

One individual suggests that §705.69(c) creates an additional
grounds for interruption. The Authority disagrees that any
modifications are needed. This subsection is phrased in this
manner because the contours of additional regular permits have
not yet been fully established by the Authority. Yet, the Authority
desires to give notice that if any additional regular permits are
issued, they will be interruptible.

COMMENTS RELATED TO §705.71.

Similar to the comments above of GBRA related to §705.67(f)
and (g), GBRA recommends that §705.71 be modified. For the
same reasons, the Authority declines to adopt this position.

San Marcos and GBRA recommend that the Authority place
a moratorium on the issuance of term permits under §705.71.
The Authority declines to adopt this position. Water is available
for permitting for term permit applicants only when the aquifer
for the San Antonio pool is higher than 665 feet above sea level,
as measured at well J-17, and for the Uvalde pool, is higher
than 865 feet above sea level, as measured at well J-27. See
Act, §1.19(b) and (c). When the aquifer is above these levels
it is generally understood that the volumes of groundwater in
the aquifer at these index well levels is adequate to reasonable
support term permit withdrawals. The Authority is not aware
of any reasonable aquifer management objective that would be
obtained by imposing a moratorium on the issuance of term
permits and, therefore, declines to do so.

One individual and Hutcheson & Grundy also suggest that
the indication in §705.71(b) of the nature of the property
interest may be misleading because this issue is ultimately a
question for the court. The Authority agrees that the courts will
ultimately decide this issue, but nonetheless decline to delete
this reference.

Hutcheson & Grundy suggest several editorial and stylistic
changes to §705.71(c) that are adopted by the Authority.

Sixteen irrigators and one individual object to §705.71(e) be-
cause it allows for renewability of term permits. The Authority
agrees that this terminology should be changed. The Authority
has modified this section to eliminate the renewability feature,
but to allow the holder of an expired term permit to file an ap-
plication for a new term permit.

SAWS and Hutcheson & Grundy comment that §705.71(f)(6)
should be modified to allow for the impact of term permit
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withdrawals on the rights of holders of initial regular permits.
The Authority agrees and has modified this section accordingly.

San Marcos and SAWS additionally recommend that §705.71(f)
be modified to add a requirement that term permits should not
be issued to an applicant as his principal source of supply.
The Authority agrees and has added §705.71(f)(13) requiring
an applicant for a term permit to demonstrate that he has a firm
supply when the index well drops below the prescribed levels,
or that a firm supply is not required.

Hutcheson & Grundy recommend editorial and stylistic changes
to §705.71(f)(11) that are adopted by the Authority.

The EDF and the Sierra Club also request that a "notice" system
for term permittees be established. The Authority refers these
commenters to §705.71(c) providing for a notice system.

EDF and the Sierra Club also argue that the failure to estab-
lish an amount of groundwater available for permitting under
§705.71(g) for term permits will have the effect of enticing ap-
plicants to inappropriately apply for term permits. SAWS also
opposes this open ended approach. The Authority agrees and
has replaced this open ended approach with the requirement
on the board to annually determine the amount of groundwater
this is available for permitting during an annual cycle.

Hutcheson & Grundy recommend editorial and stylistic changes
to §705.71(f)(11) that are adopted by the Authority.

The City of Leon Valley recommends that withdrawals under
§705.71(g) not be chargeable to the cap. This is the position of
the Authority and no modifications to this section are required.

One individual also requests that §705.71(g) be modified for
the same reasons set out above for §705.67(f). For the same
reasons, the Authority declines to adopt this position.

COMMENTS RELATED TO §705.73.

Similar to the comments above of GBRA related to §705.67(f)
and (g) and §705.71, GBRA recommends that §705.73 be
modified. For the same reasons, the Authority declines to adopt
this position.

One individual and Hutcheson & Grundy also suggest that the
indication in §705.73(b) of the nature of the property interest
may be misleading because this issue is ultimately a question
for the courts. The Authority agrees that the courts will ulti-
mately decide this issue, but nonetheless decline to delete this
reference.

SAWS recommends that the failure to establish an amount
of groundwater available for permitting under §705.73(g) for
emergency should be avoided. The Authority disagrees and
does not adopt this recommendation.

COMMENTS RELATED TO §705.75

Hutcheson & Grundy also suggest that the indication in
§705.75(b) of the nature of the property interest may be
misleading because this issue is ultimately a question for the
court. The Authority agrees and has deleted and reorganized
this section.

The City of Leon Valley and SAWS recommend that §705.75(c)
be modified to extend the term of a well construction permit
from 90 to 180 days. The Authority agrees and has modified
the rule accordingly.

SAWS recommends that §705.75(d)(10) be deleted as being
duplicative. The Authority disagrees and declines to accept this
recommendation.

SAWS recommends that §705.75(d)(11) be modified to include
local, state and federal well construction standards. The
Authority agrees and has modified the rule accordingly.

COMMENTS RELATED TO §705.77.

Aldridge Nursery, Inc. recommends that §705.77 be modified
to include the right of appeal. The Authority responds that this
issue is the subject of §707.719.

Regional Clean Air & Water, the City of Olmos Park, the City
of Terrell Hills, and the City of Schertz argue that actual with-
drawals, rather than the face value of regular permit amounts,
should govern compliance with the cap and the proportional ad-
justment process. This comment goes to §705.77(b) and (c)(1),
(3), (5) and (6). Based on the response of the Authority to the
comments of Regional Clean Air & Water related to §705.67(f)
set forth above, the Authority declines to adopt this recommen-
dation.

SAWS recommended an editorial and stylistic change to
§705.77(b) which was adopted by the Authority.

SAWS recommends that the Authority modify §705.77(c) by in-
serting a provision indicating that provisional proportional ad-
justment orders not have a bearing on final orders. Hutcheson
& Grundy also offered editorial and stylistic modifications to this
section. The Authority declines to accept these recommenda-
tions. As a note, the Authority has moved this subsection to
§707.285(d).

SAWS recommended an editorial and stylistic change to
§705.77(c)(1) which was adopted by the Authority.

SAWS also provides comments suggesting an alternative pro-
portional adjustment formula for §705.77(c)(5) and (6). The
Authority declines to adopt this formula.

Hutcheson & Grundy recommended an editorial and stylistic
change to §705.77(c)(5) which was not adopted by the Authority.

Hyatt comments that the formula in §705.77(c)(6) "makes
little sense" because the protection given to the initial regular
permit minimum withdrawal amount "would seem to make
it impossible to achieve the pumping cap." The Authority
disagrees. There is nothing inherent in the calculation that
makes the cap unachievable. Whether the cap is attainable
through a proportional adjustment formula of any kind is entirely
a function of the evidence produced at contested case hearings
and the final orders of the board relative to the minimums and
the total aggregate amounts of minimums that are established
by the evidence. The Authority declines to prejudge the
results of the contested case hearings in the development of
its permitting rules.

Hutcheson & Grundy recommended an editorial correction to
§705.77(c)(6) which was adopted by the Authority.

San Marcos and GBRA argue that the cap takes precedence
over the initial regular permit minimum withdrawal amounts. To
say it another way, they argue that an existing user may have
his authorized withdrawal amount reflected by his initial regular
permit proportionally adjusted below his initial regular permit
minimum withdrawal amount established by the Act, §1.16(e)
and new §703.1. Living Waters and Hyatt state it somewhat
differently, but essentially make the same comments as San
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Marcos and GBRA. These commenters oppose the position
taken in proposed §705.77(d) which protects the minimums
against proportional adjustment. The Texas Supreme Court in
Barshop v. Medina Under. Wat. Cons. Dist., 925 S.W. 2d 618,
624 n.2 (Tex. 1996) has already addressed this issue, albeit in
dicta, as follows:

An existing user can avoid this downward adjustment under two
circumstances. First, an existing user who has operated a well
for three or more years during the historical period shall receive
a permit for at least the average amount of water withdrawn
annually during the historical period. (citations omitted) Second,
an existing irrigation user shall receive a permit for not less than
two acre-feet a year . . . for each acre of land the user actually
irrigated in any one calendar year during the historical period."
(emphasis added)

Until another court or the legislature provides additional guid-
ance on this matter, the Authority will continue to defer to the
Court’s dicta on this issue.

SAWS and the City of Leon Valley support §705.77(d) because
it prevents proportional adjustment below the initial regular
permit minimum withdrawal amounts.

Similar to the position of Regional Clean Air & Water, the City
of Olmos Park, and the City of Terrell Hills discussed above,
an individual recommended that §705.77(d) be modified to
prevent proportional adjustment "if the aggregate of the historic
average use of the water under the permits is less than the
cap". Section 1.16(e) expressly provides for the amount of
water that triggers the application of proportional adjustment.
As discussed above in response to the comment of Regional
Clean Air & Water related to §§705.77(b), and (c)(1), (3), (5)
and (6), and 705.67(f), the subject of proportional adjustment
is "the amount of water authorized for withdrawal under the
permit". In the Authority’s interpretation of §1.16(e), the amount
of water authorized for withdrawal under a permit is not the
historic average. Instead, it is the face value of the initial
regular permits. Therefore, the Authority declines to accept this
recommendation.

The City of Leon Valley and SAWS recommend that §705.77(e)
be modified such that groundwater that is proportionately ad-
justed should be subject to restoration in the event that addi-
tional groundwater supplies are made available. Hutcheson &
Grundy also offered clarification on how proportionally adjusted
groundwater could be managed. The Authority agrees with the
recommendations of Leon Valley and SAWS and has modified
the rule accordingly.

GBRA advises that §705.77(f) is unlawful for the same rea-
sons advanced above the San Marcos and GBRA relative to
§705.77(d). For the reasons expressed above, the Authority
declines to adopt this position.

An Individual commented that §705.77(e) is confusing and
unclear due to the existence of the cap. The Authority
disagrees. The fact that the cap exists is the primarily
limiting factor on how the Authority might decide to manage
proportionally adjusted groundwater consistent with the Act.

Subchapter F. Standard Groundwater Withdrawal Permit Con-
ditions, §705.101

Written comments were filed by SAWS and Hutcheson &
Grundy, L.L.P.

No oral comments were received concerning Subchapter F.

Relating to §705.101(7), SAWS offers an editorial cross-
reference to §707.77. The Authority declines to accept this
suggestion.

Relating to §705.101(8), SAWS recommends that the reference
to the permit retirement program of the Authority be clarified.
The Authority declines to make this modification because
the Authority’s permit retirement program has not yet been
developed. Any changes to this subsection should await further
program development.

Relating to §705.101(2)-(12) and (14)-(18), Hutcheson &
Grundy suggest several editorial and stylistic modifications.
The Authority adopts some of these suggestions and has
modified these paragraphs accordingly. The Authority does
not accept the modification to paragraph (6) related to the
meter rules, but instead deletes any reference to specific meter
rules requirements and will address these issues in its meter
program rules.

Subchapter G. Reporting, §705.111, §705.113

Written comments were filed by SAWS and Hutcheson &
Grundy, L.L.P.

No oral comments were received regarding Subchapter G.

COMMENTS RELATED TO §705.111(a)

Relating to §705.111(a), SAWS recommends that annual water
use reports be files by water users even for years in which they
may not have withdrawn groundwater. The Authority agrees
and has modified this subsection accordingly.

Relating to §705.111(a) Hutcheson & Grundy suggests an
editorial cross-reference which the Authority declines to accept.

Relating to §705.111(b) Hutcheson & Grundy recommends
owners of exempt wells be encouraged to file water use reports
even though there is no legal obligation to do so. The Authority
agrees and has modified this subsection accordingly.

Subchapter H. Transfers, §§705.131, 705.133, 705.135,
705.137, 705.139, 705.141, 705.143, 705.145, 705.147,
705.149, 705.151, 705.153, 705.155, 705.157, 705.159,
705.161, 705.171, 705.173

Written comments were filed by the City of San Marcos, the City
of Kirby, Representative Tracy O. King, Environmental Defense
Fund, Sierra Club, Clayburg Family Trust, Regional Clean Air
and Water, Binford Quarter Horses, Stull Farms, Southwest
Independent School District, Doran, Gulley & Etzel, Bexar
County Infrastructure Services Department, City of Leon Valley,
Hays County, City of Olmos Park, United States Department
of the Air Force, Representative Frank J. Corte, Jr., Briscoe
Ranch, Inc., Aldridge Nursery, Inc., City of Alamo Heights,
BexarMet Water District, Guadalupe Blanco River Authority, Red
Bird Ranch, Ltd., Hutcheson & Grundy, L.L.P., and the City of
Schertz, and various individuals.

Several individuals gave only oral comments.

The following commenters gave oral comments but also filed
written comments addressing the issues raised in their oral
comments: City of San Marcos, Representative Tracy O. King,
Clayburg Family Trust, Lone Star Growers, Regional Clean Air
& Water Association, San Antonio Water System, and one
individual.

Concurrently with this rulemaking the Authority has withdrawn
proposed Chapter 705, Subchapter H. It will be resubmitting
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transfer at a later time for additional comment. Therefore, it will
not respond to these comments at this time.

Subchapter I. General Prohibitions, §§705.221, 705.223,
705.225, 705.227, 705.229, 705.231, 705.233, 705.235,
705.237, 705.239, 705.241

Written comments were filed by the City of Leon Valley, SAWS
and Hutcheson & Grundy, L.L.P.

Oral comments concerning Subchapter I were received by one
individual.

COMMENTS RELATED TO §705.223

One individual and the City of Leon Valley commented on
§705.223. The Authority makes no response to these com-
ments because this proposed rule has been withdrawn concur-
rently with this rulemaking as being related to the transfer rules.

COMMENTS RELATED TO §705.225.

SAWS recommends that §705.225(b) be amended to authorize
new wells based on regular permits. The Authority agrees
that new wells may be based on transfers of regular permits.
However, the Authority disagrees that this scenario is not
already addressed by §705.225(b)(2).

Hutcheson & Grundy comment that §705.225(b)(1) and (2) be
modified to insert the word "approved" in relation to transfers.
The Authority agrees and has modified the rule accordingly.

COMMENTS RELATED TO §705.237.

Hutcheson & Grundy suggests an editorial cross-reference to
§705.237 which the Authority declines to accept.

COMMENTS RELATED TO §705.241.

The City of Leon Valley recommends that §705.241 be modified
to limit its scope the annual aggregate withdrawals and to a well
system rather than individual wells. The Authority agrees that
annual withdrawals should be within the scope of §705.241 and
has modified the rule accordingly. It disagrees that individual
wells should not be regulated by this section.

Subchapter J. Interim Authorization, 705.251, 705.253,
705.255, 705.257, 705.259, 705.261, 705.263, 705.265,
705.267

Written comments were filed by Senator Eddie Lucio, Jr., the
City of San Marcos (San Marcos), Representative Mark Stiles,
Representative Tracy O. King, Senator J.E. "Buster" Brown,
Environmental Defense Fund, Sierra Club, E.M.W., Ltd., City
of Leon Valley, Hays County, United States Department of the
Air Force, Aldridge Nursery, Inc., City of Alamo Heights, City
of Olmos Park, BexarMet Water District, Guadalupe Blanco
River Authority (GBRA), San Antonio Water System (SAWS),
and Hutcheson & Grundy, L.L.P.

One individual made an oral comment concerning Subchapter
J.

COMMENTS RELATED TO §705.251

E.W.M. Ltd. recommends that the issue of "operation" be
clarified in §705.251. The Authority responds that the definition
of "operate a well or operating well" provides guidance on this
issue.

COMMENTS RELATED TO §705.257.

One individual, the United States Department of the Air
Force, and the City of Alamo Heights commented relative
to §705.257(c)(1) that it was inappropriate to link 1998 with-
drawals to 1996 withdrawal amounts because, among other
things, it does not take into consideration the conservation
efforts of existing users in 1996. The Authority disagrees.
Because 1996 was a drought year and was one of the driest
years of record, it should present a representative year which
would manifest accurate withdrawal amounts in the quantities
that are needed to approach existing users’ current demand.
San Marcos also supports the 1996 withdrawal amounts.

GBRA recommends that interim authorization withdrawal
amounts be based on the amount that an existing user could
reasonably expect to receive in his initial regular permit. This
authority agrees and notes that this concept is essentially
contained in §705.257(c)(3) although, the Authority disagrees
as to the timing of this amount.

EDF, the Sierra Club and sixteen irrigators also question the
statutory basis of using 1996 withdrawal amounts as the
benchmark for individual existing user’s authorized withdrawal
amounts during interim authorization. The sixteen irrigators
rely on the adjusted, maximum, historic beneficial use stan-
dard in §1.17(b) to support their comments. The Authority re-
sponds that, among other sections, §1.17(b) authorizes the Au-
thority to "otherwise determine" interim authorization withdrawal
amounts. The Act, §1.17(a) provides that "(a) person who, on
the effective date of this article, owns a producing well that with-
draws water from the aquifer may continue to withdraw . . . ."
The effective date of the Act is June 28, 1996. In the Author-
ity’s opinion this provides a reasonable basis for the selection of
1996 withdrawals because it is the year when the authorization
period first came into being.

E.M.W. Ltd., the City of Leon Valley, and SAWS recommend
that §705.257(c)(2) be clarified to establish that if adjusted 1996
withdrawals for 1999 are less than the proposed initial regular
permit minimum withdrawal amounts, then the minimums may
be withdrawn. The Authority agrees and has modified this
section accordingly.

Hutcheson & Grundy recommend certain editorial cross-
references to §705.257(c) which the Authority declines to
accept.

SAWS recommends that §705.257(c)(3) be clarified to estab-
lish that if the adjusted 1996 withdrawals for the year 2000 are
less than the proposed initial regular permit minimum withdrawal
amounts, then the minimums may be withdrawn. The Authority
declines to modify this section because this process is con-
trolled by §705.67(i) and §705.77.

One individual commented that §705.257(d) violates the Act,
although he cites to no authority for this proposition. The
Authority disagrees and believes that the specific criteria in
subsection (c)(1)-(6) provides adequate protections.

Sixteen irrigators commented that §705.257(d) imposes a
unique burden on irrigators to apply to increase their interim
authorization withdrawal amounts if their 1996 amounts are less
than their proposed initial regular permit minimum amounts.
The Authority disagrees. The procedure in §705.259(e) applies
to both irrigators and non-irrigators alike.

Hutcheson & Grundy recommends certain editorial and stylistic
modification to §705.257(g) which the Authority adopts.
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COMMENTS RELATED TO §705.259.

Senator Eddie Lucio and Representative Mark Stiles comment
that the Authority may be "evading" the cap in its permit program
rules. Although, Senator Lucio does not direct his comment
to a specific section of the Authority’s rules, the Authority has
interpreted this comment as possibly applying to §705.259(a)(1)
in which it authorizes withdrawals during interim authorization
not to exceed 479,000 acre-feet for the year 1998. The Authority
disagrees that this constitutes an "evasion" of the cap. The cap
is derived from the Act, §1.14(b) and (c). Similar to the response
above concerning the comments of Regional Clean Air & Water
to §705.67(f), §1.14(b) and (c) refer to "permitted withdrawals"
from the aquifer not exceeding the cap, the Authority interprets
"permitted withdrawals" in this context to mean withdrawals
made pursuant to a permit. During the interim authorization
period, there are no permits. Thus, §1.14(b) and (c) do not
apply and there can be no "evasion" of the cap. San Marcos
also supports the 1996 withdrawal amounts.

Senator J.E. "Buster" Brown comments that the cap applies
"right now" and that Authority rules violate this requirement.
Hays County has filed a similar comment. Although no specific
rule is cited, these comments probably relate to §705.259(a)(1).
For the reason set out immediately above, the Authority declines
to adopt this interpretation of §1.14(b) and (c).

SAWS supports the interim authorization transition period in
§705.259(a)(1)-(3). The City of Leon Valley recommends a
withdrawal limit timetable of twelve months after the permit
program rules become effective. The Authority responds that
this is already embodied in §705.259(a)(1)-(3).

GBRA comments that the cap may not be obtained in January,
2000, as stated in §705.259(a)(3) due to the operation of
§705.259(b). The Authority responds that the withdrawal
amounts in §705.259(a) speak for themselves and it will be
incumbent upon the Authority to implement and enforce these
amounts.

EDF and the Sierra Club recommends that 479,000 acre-
feet be the "withdrawal cap" during the interim authorization
period, but to allocate it to existing users based on preliminary
estimates of their proposed initial regular permit amounts. The
Authority agrees that 479,000 should be the cap during interim
authorization, but only for the year 1998 and has embodied
this concept in §705.259(a)(1). The City of Leon Valley also
recommends that if the U.S.G.S. amount is know that the
actual withdrawal amounts should replace the reference to
U.S.G.S. The Authority has agreed and has modified the rule
to replace the reference to 1996 withdrawals as determined by
the U.S.G.S. with 479,000 acre-feet. The Authority believes
that a five percent reduction in the cap from 479,000 acre-
feet to 455,500 acre-feet for 1999, then to 450,000 acre-feet
beginning in January, 2000, provides a reasonable period to
adjust to limited withdrawals of the 450,000 cap during interim
authorization as the amount to be carried forward into the post-
interim authorization (i.e. permit) phase. The Authority declines
to adopt the recommendation that the 479,000 acre-feet cap be
allocated to existing users based on their preliminary estimates
of their proposed initial regular permits because this cap will
be in place for only the year 1998 and the Authority will not
yet have issued the proposed initial regular permits prior to the
beginning of 1998.

Several individuals, E.M.W. Ltd, and sixteen irrigators com-
mented that §705.259(b) should not authorize proportional ad-

justments during interim authorization below the initial regular
permit minimum withdrawal amounts. That is the intent of the
last sentence of §705.259(b), and the Authority has made mi-
nor changes to conform the language to the definition of initial
regular permit minimum withdrawal amount.

GBRA recommends that §705.259(b) authorize the proportional
adjustment of interim authorization below the amount of the
initial regular permit minimum withdrawal amount. The Authority
declines to adopt this recommendation in order to protect
existing users’ reasonable expectation interests in the transition
from interim authorization to the permit phase and to provide for
a reasonably consistent regulatory framework between interim
authorization and the permit phase as is practicable, and
yet maintains the transition objectives of the Authority interim
authorization program.

One individual recommended that §705.259(b) be modified
to prevent proportional adjustment of interim authorization
withdrawals "if the historic average use" of water is less than
the cap. For the reasons discussed in Regional Clean Air &
Water’s comments related to §705.77(d), the Authority declines
to adopt this recommendation.

COMMENTS RELATED TO §705.261

Hutcheson & Grundy recommends that §705.261 be modified
to include a limitation on the total annual withdrawals under
interim authorization. The Authority agrees and has modified
this section accordingly.

Procedural Background.

As previously noted, the Authority conducted public hearings
on December 10, 1997, in San Marcos, December 12, 1997, in
New Braunfels, December 16, 1997, in Uvalde, December 17,
1997, in San Antonio, and on December 18, 1997, in Hondo.
The Authority received oral comments at these hearings. It
received written comments from November 21, 1997, through
5:00 p.m. on December 20, 1997. Authority staff compiled the
oral and written comments and reviewed them for the purpose
of developing recommendations to the Permits Committee of
the Board of Directors (Board) of the Authority. On January
5, 1998 and January 12, 1998, the staff presented its recom-
mendations to the Permits Committee. The Permits Committee
made its recommendations on January 12, 1998, to the Board.
On January 20, 1998, the Board considered the recommen-
dations of the Authority staff, recommendations of the Permits
Committee and other recommendations of the members of the
Board at its regular Board meeting in Uvalde. These adopted
rules reflect the action of the Board after review and consider-
ation of the comments received by the Authority and staff rec-
ommendations. Subchapter A. Purpose of Permit Program

Subchapter A. Purpose of Permit Program
31 TAC §705.1

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature, Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §1.01 (relating
to Findings and Declaration of Policy), and §1.08 (relating to
General Powers).
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801806
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter B. Groundwater Withdrawals not
Requiring a Permit; Exempt Wells
31 TAC §§705.11, 705.15, 705.17, 705.19, 705.21, 705.23,
705.25, 705.27

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature, Regular Session, Chapter. 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declarations of Historical Use; Initial Regular Permit), 1.31
(relating to Measuring Devices), 1.32 (relating to Reports), and
1.33 (relating to Well Metering Exception).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801807
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter C. Activities Requiring a Permit
31 TAC §705.41

The new rule is adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §§1.11 (relating
to General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.31 (relating

to Measuring Devices), 1.32 (relating to Reports), and 1.33
(relating to Well Metering Exception).

§705.41. Activities Requiring a Permit.

Except as provided in §705.11 of this title (relating to Withdrawals
Not Requiring a Groundwater Withdrawal Permit), a person desiring
to engage in any of the following activities listed in paragraphs (1)-
(7) of this section is required to obtain a permit from the Authority
before the commencement of the activity:

(1) withdraw groundwater from the aquifer;

(2) construct a well designed for the withdrawal of
groundwater from the aquifer;

(3) construct other works designed for the withdrawal of
groundwater from the aquifer;

(4) drill, equip or complete a well designed for the
withdrawal of groundwater from the aquifer;

(5) substantially alter the size of a well designed for the
withdrawal of groundwater from the aquifer;

(6) substantially alter the size of a well pump designed
for the withdrawal of groundwater from the aquifer; or

(7) operate a well designed for the withdrawal of
groundwater from the aquifer.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801808
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter D. Authorized Uses
31 TAC §705.51

The new rule is adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating
to Definitions), 1.08 (relating to General Powers), 1.14 (relating
to Withdrawals), and 1.15 (relating to Permit Required), 1.31
(relating to Measuring Devices), 1.32 (relating to Reports), and
1.33 (relating to Well Metering Exception).

§705.51. Authorized Uses.

A person may obtain a permit from the Authority to withdraw
groundwater from the aquifer for any beneficial use, including but
not limited to domestic or livestock use; industrial use; irrigation
use; or municipal use.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801809
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter E. Permit Categories
31 TAC §§705.61, 705.63, 705.65, 705.67, 705.69, 705.71,
705.73, 705.75, 705.77

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

§705.63. Contents of Groundwater Withdrawal Permits.

Groundwater withdrawal permits issued by the Authority shall contain
the following:

(1) name, address and telephone number of the person to
whom the permit is issued;

(2) permit category;

(3) permit term;

(4) purpose of use;

(5) maximum instantaneous rate of withdrawal;

(6) maximum volume of withdrawals by purpose as
reflected by the maximum beneficial groundwater without waste that
a permittee may withdraw in a calendar year;

(7) location of the points of withdrawal;

(8) place of use;

(9) that the source of the groundwater is the aquifer;

(10) metering or measuring requirements;

(11) interruptibility conditions;

(12) renewability conditions, if applicable;

(13) notice to the permittee that the permit is subject to
the limitations provided in the Edwards Aquifer Act and these rules;

(14) any appropriate conditions to the exercise of the
right to withdraw groundwater pursuant to the permit as determined
by the Authority; and

(15) any other information as required by the board.

§705.65. Contents of Well Construction Permits.

Well construction permits issued by the Authority shall contain the
following:

(1) well owner’s name, address and telephone number;

(2) legal description of the location of the well, including:

(A) county;

(B) section, block and survey;

(C) labor and league;

(D) number of feet to the two nearest non-parallel
property lines (legal survey lines); and

(E) other adequate legal description, approved by the
Authority;

(3) the annual volume of groundwater to be produced
from the well;

(4) a condition prohibiting the well from being located
in, or serving, a subdivision requiring platting;

(5) internal diameter, total well depth, depth of cement
casing, size, and other well construction specifications as determined
by the Authority;

(6) size of the pump, pumping rate and pumping method;
and

(7) any conditions, or other information, as required by
the general manager.

§705.67. Initial Regular Permits.

(a) Status of Groundwater Right. An initial regular permit
is a groundwater right in the aquifer. The permit is a vested real
property interest, an incorporeal hereditament.

(b) Transferability. An initial regular permit is transferable
in accordance with the Edwards Aquifer Act (Act), §1.34 (relating to
Transfer of Rights).

(c) Interruptibility. An initial regular permit is interruptible.
Withdrawals under initial regular permits may be interrupted only
in the following circumstances listed in paragraphs (1)-(4) of this
subsection:

(1) for those wells located in the San Antonio pool, if
the level of the aquifer for the San Antonio pool is equal to or less
than 650 feet above mean sea level as measured at well J-17;

(2) for those wells located in the Uvalde pool, if the level
of the aquifer for the Uvalde pool is equal to or less than 845 feet
above mean sea level as measured at well J-27;

(3) if the springflow protection program is implemented
by order of the board pursuant to the Act, §1.14(h); or

(4) if the critical period management plan is implemented
by order of the board pursuant to the Act, §1.26.

(d) Term. Subject to abandonment, cancellation or retire-
ment, an initial regular permit is perpetual and has no term.

(e) Basis for Issuance. Subject to the duty of the board to
determine the amount of groundwater that may be withdrawn under
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an initial regular permit, the board shall grant the application for an
initial regular permit to an existing user who:

(1) timely files a declaration;

(2) timely pays the application fee; and

(3) establishes by convincing evidence beneficial use of
groundwater from the aquifer during the historical period.

(f) Groundwater Available for Permitting. Groundwater is
available for permitting for initial regular permits in the amount of
the cap.

(g) Effect of Issuance of Other Permits. Groundwater
withdrawals made pursuant to term permits, emergency permits and
withdrawals from wells not requiring a groundwater withdrawal
permit pursuant to §705.11 of this title (relating to Withdrawals Not
Requiring a Groundwater Withdrawal Permit) are not charged to the
cap and do not operate to remove the amounts authorized therein
from being available for permitting by applicants for initial regular
permits.

(h) Proper Applicants. An existing user may apply for an
initial regular permit.

(i) Groundwater Withdrawal Amounts. The board shall
issue the following groundwater withdrawal amounts in initial regular
permits as follows:

(1) To the extent groundwater is available for permitting,
the board shall issue an existing user an initial regular permit
authorizing the withdrawal of groundwater in an amount equal to the
user’s maximum beneficial use of groundwater without waste during
any one calendar year of the historical period. If an existing user does
not have historical use for a full calendar year, then the Authority shall
issue an initial regular permit for withdrawal based on an amount of
water that would normally be beneficially used without waste for the
intended purpose for a calendar year.

(2) To the extent groundwater is not available for
permitting, the board shall issue an existing user an initial regular
permit authorizing the withdrawal of groundwater in the amounts as
determined pursuant to §705.77 of this title (relating to Proportional
Adjustment of Initial Regular Permits).

§705.69. Additional Regular Permits.
(a) Status as Groundwater Right. An additional regular

permit is a groundwater right in the aquifer. The permit is a vested
real property interest, an incorporeal hereditament.

(b) Transferability. An additional regular permit is trans-
ferable in accordance with the Edwards Aquifer Act (Act), §1.34
(relating to Transfer of Rights).

(c) Interruptibility. An additional regular permit is interrupt-
ible as may be established by the board.

(d) Term. Subject to abandonment, cancellation or retire-
ment, an additional regular permit is perpetual and has no term.

§705.71. Term Permits.
(a) Status of Groundwater Right. A term permit is a

groundwater right in the aquifer. A term permit is a license to
withdraw and place to beneficial use groundwater of the aquifer.

(b) Transferability. A term permit is not transferable. The
permit is not appurtenant to the land on which the groundwater is
used.

(c) Interruptibility. A term permit is interruptible when the
level of the aquifer is equal to or less than the index well levels

specified in paragraphs (1)-(2) of this subsection, the right of a term
permit holder to withdraw groundwater from the aquifer is automati-
cally interrupted, and the term permit holder must immediately cease
all withdrawals until further notice from the Authority. The Authority
will give a term permit holder written notice when the San Antonio
or Uvalde pools are equal to or less than these index well levels,
and when well withdrawals may be resumed because the index well
measurements are higher than the interruption levels. A term permit
is interruptible. Withdrawals under term permits may be interrupted
only:

(1) for the San Antonio Pool, if the level of the aquifer
is equal to or less than 665 feet above sea level, as measured at well
J-17; or

(2) for the Uvalde pool, if the level of the aquifer is equal
to or less than 865 feet above sea level, as measured at well J-27.

(d) Term. A term permit is for a term for any period the
Authority considers feasible, but the Authority may not issue a term
permit for a period of more than ten years. The permit automatically
expires and is cancelled after the expiration of its term.

(e) Renewability. A term permit is not renewable. If the
holder of an expired term permit desires to continue withdrawing
groundwater under a term permit, then he must file a new application
for a term permit.

(f) Basis for Issuance. Subject to the availability of
groundwater for permitting from the San Antonio or Uvalde pools,
as appropriate, the board may grant an application for a term permit
if it finds:

(1) the application fee has been paid;

(2) groundwater is available for permitting from the San
Antonio or Uvalde pools, as appropriate;

(3) granting the application would not violate the Ed-
wards Aquifer Act (Act);

(4) granting the application would not violate the rules
of the Authority;

(5) the applicant is in compliance with other permits the
applicant holds from the Authority;

(6) the proposed use of groundwater does not unreason-
ably negatively affect existing groundwater resources or the rights of
holders of regular permits;

(7) the proposed use of groundwater is for a beneficial
use;

(8) the proposed use of groundwater is consistent with
the Authority’s comprehensive management plan;

(9) the applicant will avoid waste and achieve water
conservation;

(10) the proposed use of groundwater is economically
feasible in relation to the proposed length of the term;

(11) if determined by the board to be applicable, the
applicant has an approved existing on-site sewer system, or has been
granted an application to construct such a system by the appropriate
regulatory agency;

(12) the applicant has no other source of water from
a provider of potable or non-potable water service, as may be
appropriate, for the applied for use of water; and
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(13) the applicant demonstrates that he has a firm
supply for his intended use when relevant index wells levels require
interruption, or in the alternative, that he does not need a firm water
supply.

(g) Groundwater Available for Permitting. By January
31st of each year, the Board shall determine the total quantity
of groundwater that may be withdrawn from the aquifer for that
year through term permits. This determination may be revised as
appropriate by action of the Board upon recommendation by the
general manager.

(h) Proper Applicants. Any person may apply for a term
permit.

§705.73. Emergency Permits.

(a) Status of Groundwater Right. An emergency permit is a
groundwater right in the aquifer. An emergency permit is a license to
withdraw and place to beneficial use groundwater from the aquifer.
The permit is not appurtenant to the land on which the groundwater
is used.

(b) Transferability. An emergency permit is not transferable.

(c) Interruptibility. An emergency permit is not interruptible.

(d) Term. An emergency permit is for a term not to exceed
30 days. The permit automatically expires and is cancelled after the
expiration of its term.

(e) Renewability. An emergency permit is renewable
pursuant to the rules of the Authority and the conditions of the permit.

(f) Basis for Issuance. The general manager shall grant an
application for an emergency permit if he finds:

(1) the application fee has been paid;

(2) groundwater from the aquifer will be placed to
beneficial use;

(3) issuance of the permit is necessary to prevent the loss
of life or to prevent severe, imminent threats to the public health or
safety;

(4) the withdrawal amounts authorized in all other per-
mits issued to the applicant by the Authority have been exhausted;

(5) granting the application would not violate the Ed-
wards Aquifer Act (Act) or the rules of the Authority; and

(6) the holder of an emergency permit may withdraw
water from the aquifer without regard to its effect on other permit
holders.

(g) Groundwater Available for Permitting. The Authority
has not established a maximum quantity of water that may be
withdrawn for emergency permits. Until the Authority determines
otherwise, groundwater is available for permitting.

§705.75. Well Construction Permits.

(a) Status of Groundwater Right. A well construction permit
is not evidence of a groundwater right in the aquifer. The right as
evidenced by a well construction permit is a license to conduct the
activity set forth in §705.41(2)-(7) of this title (relating to Activities
Requiring a Permit).

(b) Transferability. A well construction permit is not
transferable.

(c) Term. A well construction permit is for a term not to
exceed 180 days.

(d) Basis for Issuance. The general manager may grant an
application for a well construction permit if he finds:

(1) the application fee has been paid;

(2) applicant intends to:

(A) construct a well designed for the withdrawal of
groundwater from the aquifer;

(B) construct other works designed for the withdrawal
of groundwater from the aquifer;

(C) drill, equip or complete a well designed for the
withdrawal of groundwater from the aquifer;

(D) substantially alter the size of a well designed for
the withdrawal of groundwater from the aquifer;

(E) substantially alter the size of a well pump
designed for the withdrawal of groundwater from the aquifer; or

(F) operate a well designed for the withdrawal of
groundwater from the aquifer;

(3) the withdrawals from the aquifer will be placed to a
beneficial use;

(4) the general manager finds that there is a legal basis
for withdrawals from the well;

(5) the capacities of the well or other work is necessary
and appropriate for the amount of groundwater proposed to be
withdrawn;

(6) granting the application would not violate the Ed-
wards Aquifer Act (Act);

(7) granting the application would not violate the rules
of the Authority;

(8) the applicant is in compliance with other permits the
applicant holds from the Authority;

(9) the proposed well construction and operation does not
unreasonably negatively affect the aquifer or other rights to withdraw
from the aquifer;

(10) the proposed well construction will not cause the
applicant to exceed permitted withdrawal amounts; and

(11) the proposed well construction conforms to all local,
state, and federal well construction standards.

§705.77. Proportional Adjustment of Initial Regular Permits.

(a) Requirement to Perform. If the total amount of
groundwater determined to have been beneficially used without waste
as reflected in the total amount of groundwater authorized to be
withdrawn pursuant to initial regular permits issued by the board
exceeds the cap, the board shall adjust the amount of groundwater
authorized for withdrawal under initial regular permits.

(b) Purpose and Effect. The purpose of proportional
adjustment is to adjust otherwise authorized groundwater withdrawal
amounts under issued initial regular permits so that the sum is equal
to the cap.

(c) Proportional Adjustment Procedure.

(1) The Nature of Proportionality. An adjustment to an
initial regular permit is proportional when the amount of each adjusted
permit maintains a constant ratio in relation to the groundwater
withdrawal amounts authorized in each final initial regular permit
subject to proportional adjustment.
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(2) Permits Subject to Proportional Adjustment. Subject
to subsection (d) of this section, all holders of initial regular permits
issued by the board are subject to proportional adjustment.

(3) Amount Subject to Proportional Adjustment. The
amount that is subject to proportional adjustment is the total aggregate
amount of groundwater withdrawals authorized in final initial regular
permits issued by the board.

(4) Amount to Which Proportionally Adjusted With-
drawals are Adjusted. The cap is the groundwater withdrawal amount
which is to be attained by the proportional adjustment process.

(5) Proportional Adjustment Calculation. The board will
proportionately adjust the aggregate total amount of all groundwater
withdrawals authorized in all final initial regular permits, by calcu-
lating the proportionately adjusted authorized withdrawal amount for
each final initial regular permit (p), by using the following formula:
multiply the authorized withdrawal amount in a final initial regular
permit (h), by the quotient of the cap (P), divided by the aggregate
total amount of all groundwater withdrawals authorized in all final
initial regular permits (C): h x P/C = p.

(6) Application of the Proportional Adjustment Calcu-
lation to Each Initial Regular Permit. The authorized withdrawal
amounts in each final initial regular permit will be adjusted to p, or
the applicable initial regular permit minimum withdrawal amount, if
any, whichever is higher. An initial regular permit qualifying for an
initial regular permit minimum withdrawal amount that has been pro-
portionally adjusted to the permit withdrawal minimum shall not be
subject to further proportional adjustment. The board will then cal-
culate the resulting aggregate of the adjusted aggregate total amount
of all groundwater withdrawals authorized in all final initial regular
permits (W). The board shall continue to apply the formula to each
final initial regular permit that has not been reduced to its initial reg-
ular permit minimum withdrawal amount, if any, until W equals p,
or until no further adjustments can be accomplished to equal p. The
board shall then issue a provisional or final order proportionally ad-
justing each final initial regular permit to the amount calculated for
p for each initial regular permit and for all groundwater withdrawals
that have been proportionally adjusted, an order directing the dispo-
sition of the groundwater pursuant to subsection (e) of this section.

(d) Limits on Proportional Adjustment. The proportional
adjustments to be performed pursuant to the Edwards Aquifer Act
(Act), §1.16(e) of and subsection (c) of this section notwithstanding,
the board shall not issue an initial regular permit authorizing
groundwater withdrawals in an amount below the initial regular
permit minimum withdrawal amounts as defined in §703.1 of this
title (relating to Definitions).

(e) Management of Proportional Adjusted Groundwater. In
the event that the board proportionally adjusts withdrawal amounts
authorized in an initial regular permit, then the board shall account
for all groundwater proportionally adjusted from each regular permit.
In the event that additional groundwater becomes available for
permitting for regular permits, then the proportionally adjusted
amount shall be restored through the inverse application of subsection
(c) of this section.

(f) Actions in the Event That Proportionally Adjusted
Withdrawal Amounts Authorized in Initial Regular Permits Exceed
the Cap. Except as provided in subsection (d) of this section, in the
event that proportionally adjusted withdrawal amounts authorized in
initial regular permits exceed the cap, the board shall take action in
a manner consistent with the Act so that the aggregate total of all

authorized initial regular permit withdrawal amounts upon issuance
of final orders does not exceed the cap.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801810
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter F. Standard Groundwater Withdrawal
Permit Conditions
31 TAC §705.101

The new rule is adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declarations of Historical Use; Initial Regular Permit), 1.31
(relating to Measuring Devices), 1.32 (relating to Reports), and
1.33 (relating to Well Metering Exception).

§705.101. Standard Groundwater Withdrawal Permit Conditions.

A groundwater withdrawal permit shall be issued subject to the
following conditions listed in paragraphs (1)-(18) of this section as
appropriate for the category of permit:

(1) the payment of all applicable aquifer management and
special fees assessed by the Authority pursuant to fee rules, orders
or resolutions adopted by the board;

(2) groundwater shall be used only for beneficial use and
not wasted;

(3) withdrawals are subject to the comprehensive man-
agement, critical period management, reuse, conservation, or demand
management plan, or any other plan adopted by the Authority;

(4) withdrawals are subject to the provision for instream
uses, bays and estuaries, as may be applicable;

(5) withdrawals are subject to interruption under the
conditions established by the board under its rules;

(6) unless waived by the Authority based on an approved
alternative measurement method pursuant to the Edwards Aquifer Act
(Act), §1.13(a), the permittee must install and maintain an Authority-
approved measuring device designed to indicate the flow rate and
cumulative amount of water withdrawn by the well;

(7) withdrawals are subject to the withdrawal reduction
plans of the Authority. Upon the conclusion of all contested case
hearings, the authorized withdrawal amount under a permit, to the
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extent the permit remains in effect and is not retired by that time,
shall be subject to adjustment consistent with the Act and the rules
of the Authority so that the aggregate total of all authorized initial
regular permit withdrawal amounts that remain in effect, and are not
otherwise adjusted by that time, does not exceed the cap;

(8) withdrawals are subject to the permit retirement
program of the Authority;

(9) withdrawals are subject to proportional adjustments
pursuant to the Act, §1.16(e) and §1.21(c);

(10) withdrawals are subject to proportional reduction
restorations, as may be applicable pursuant to the Act, §1.21(c);

(11) withdrawals are subject to the waste prevention
program of the Authority;

(12) withdrawals are subject to the water quality program
of the TNRCC and the Authority;

(13) the well(s) from which the withdrawals pursuant to
the permit are made shall be constructed in compliance with the well
construction program of the TNRCC and the Authority;

(14) abandonment, cancellation or retirement;

(15) withdrawals are subject to compliance with the Act;

(16) withdrawals are subject to compliance with Author-
ity rules;

(17) withdrawals are subject to compliance with the
permit; and

(18) any other conditions, consistent with the Act and
the rules of the Authority, as are appropriate in the discretion of the
board.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801811
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter G. Reporting
31 TAC §705.111, §705.113

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declarations of Historical Use; Initial Regular Permit), 1.31

(relating to Measuring Devices), 1.32 (relating to Reports), and
1.33 (relating to Well Metering Exception).

§705.111. Annual Water Use Reports.

(a) Annual reports. Every permittee shall submit a written
report to the Authority for withdrawals, if any, made during the
preceding calendar year. Blank forms for recording the information
shall be mailed to all holders of interim authorization status and
permittees during January of each year. Water use report forms
shall be furnished to anyone on request. In completing the report, a
permittee shall fill in the blanks to the best of his ability in accordance
with the instructions that accompany each form. The report must be
returned to the general manager no later than March 1 of each year.

(b) No report is required to be filed by persons owning
an exempt well although the Authority encourages persons owning
exempt wells to file an annual report.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801812
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter I. General Prohibitions
31 TAC §§705.221, 705.225, 705.227, 705.229, 705.231,
705.233, 705.235, 705.237, 705.239, 705.241

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees), 1.31 (relating
to Measuring Devices), 1.32 (relating to Reports), 1.33 (relating
to Well Metering Exception), and 1.34 (relating to Transfers of
Rights).

§705.225. Withdrawals from New Wells.

(a) Except as provided in subsection (b) of this section, the
Authority may not allow withdrawals from the aquifer through new
wells.

(b) The prohibition of subsection (a) of this section does not
apply if the withdrawal from a new well is based on:

(1) an approved transfer of an interim authorization
status;
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(2) an approved transfer of a regular permit;

(3) a permit issued by the Authority to the owner of the
new well; or

(4) an exempt well.

§705.229. Registration Requirement.

A person may not begin drilling a new well without a registration
form on file with and approved by the Authority.

§705.241. Unauthorized Production Rates.

Operating a well at a higher rate of production than the rate approved
for the well or withdrawing groundwater from the aquifer in excess
of the total annual quantities in a permit is declared to be illegal and
a nuisance.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801813
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter J. Interim Authorization
31 TAC §§705.251, 705.253, 705.255, 705.257, 705.259,
705.261, 705.263, 705.265, 705.267

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), and 1.32 (relating to Reports).

§705.257. Groundwater Withdrawal Amounts During Interim
Authorization.

(a) Nature of Withdrawals. The amount of groundwater
withdrawals made during the interim authorization period are de-
termined pursuant to Edwards Aquifer Act (Act), §1.17(b) and are
made under the authority of interim authorization, unless the with-
drawals from a well are not required to be permitted under §705.11
of this title (relating to Withdrawals Not Requiring a Groundwater
Withdrawal Permit).

(b) Total Withdrawal Amount. Except as provided in
§705.259 (a)(1) and (2) of this title (relating to Adjustment of
Aggregate Total of Interim Authorization Withdrawal Amounts) the
total amounts of actual withdrawals during interim authorization may
not exceed the cap.

(c) Interim Authorization Withdrawal Amounts.

(1) Beginning on the effective date of these rules to
December 31, 1998, an existing user who withdrew groundwater
from the aquifer during 1996 may withdraw an amount not to exceed
the existing user’s total groundwater withdrawals from the aquifer in
1996.

(2) For the period beginning January 1, 1999 through
December 31, 1999, the board shall adjust the aggregate total
of authorized interim authorization withdrawals by reducing each
existing user’s interim authorization withdrawal as necessary to equal
the withdrawal amounts in §705.259 of this title. This adjustment
shall recognize the minimum withdrawal amounts set forth in the
proposed initial regular permits proposed by the general manager, or
the amount set out in final order issuing an initial regular permit by
the board.

(3) For the period beginning January 1, 2000, through
the end of the interim authorization period, an existing user may
withdraw the amount set out in the proposed initial regular permit
proposed by the general manager, or the amount set out in a final
order issuing an initial regular permit by the board.

(d) Application to Withdraw. An existing user with interim
authorization status may apply to make additional withdrawals on a
form prescribed by the Authority. If the applicant has obtained a
transfer or an interim authorization status from another existing user
who withdrew groundwater during 1996, then the request shall be
granted by the board. If the requested amount is equal to or below an
initial regular permit minimum withdrawal amount for which a prima
facie showing has been established in a declaration, or the proposed
initial regular permit, when issued, the request shall be granted by
the board. If the requested amount exceeds a minimum amount, the
application may be granted by the board if:

(1) the applicant shows good cause why a term or
emergency permit is unsuitable to meet the applicant’s needs for
additional groundwater;

(2) the applicant has established a prima facie case in its
declaration that the applicant qualifies for an initial regular permit;

(3) the applicant demonstrates good cause for a current
need for the additional groundwater;

(4) no other available source of water is reasonably
available;

(5) the critical period management plan is not in effect;
and

(6) the applicant is in compliance with the Act and these
rules.

(e) Withdrawal Quantity After the Issuance of a Final Order
on an Application for Initial Regular Permit. After the issuance by the
board of a final and appealable order granting an initial regular permit,
then the right to withdraw groundwater from the aquifer under interim
authorization ceases and the initial regular permit withdrawal amount
applies. If the board issues a final and appealable order denying an
initial regular permit, then the right to withdraw groundwater from
the aquifer under interim authorization ceases.

(f) Board’s Final Determination on Any Application for an
Initial Regular Permit. No determination made by the board under
this section shall in any way bind either the Authority or the applicant
with respect to any issue of fact or law, or in any other way affect the
board’s final determination on any application for an initial regular
permit.
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§705.259. Adjustment of Aggregate Total of Interim Authorization
Withdrawal Amounts.

(a) The total of all interim authorization withdrawal amounts
may not exceed:

(1) for the period beginning on the effective date of these
rules to December 31, 1998, 479,000 acre-feet;

(2) for the period beginning on January 1, 1999, to
December 31, 1999, 455,500 acre-feet; and

(3) for the period beginning January 1, 2000, the cap.

(b) If at any time any action of the general manager or the
board results in the total authorized interim authorization withdrawal
amounts to exceed the total amounts in subsection (a)(1), (2) or (3)
of this section for the relevant period, then the general manager shall
within 10 days of the action, give notice to the board of this result.
Within 30 days of the notice given to it by the general manager,
the board may enter an order proportionately adjusting the interim
authorization withdrawal amounts on all existing users authorized to
make interim authorization withdrawals. The general manager shall
immediately give notice to all existing users of his action or the action
of the board. Any proportional adjustment order issued by the board
under this subsection shall recognize initial regular permit minimum
withdrawal amounts.

§705.261. Interim Authorization Groundwater Withdrawal Condi-
tions.

Groundwater withdrawals based on interim authorization status are
conditioned as follows and must:

(1) not exceed on annual basis the historical, maximum,
beneficial use of water without waste during any one calendar year of
the historical period as evidenced by the existing user’s declaration;

(2) protect the water quality of the aquifer;

(3) protect the water quality of the surface stream to
which the aquifer provides springflow;

(4) achieve water conservation;

(5) maximize the beneficial use of water available for
withdrawal from the aquifer;

(6) protect aquatic habitat;

(7) protect wildlife habitat;

(8) protect species that are designated as threatened or
endangered under applicable federal or state law;

(9) prevent waste;

(10) provide for instream uses, bays and estuaries;

(11) comply with all well construction law;

(12) comply with all well approval law;

(13) comply with all well location law;

(14) comply with all well spacing law;

(15) comply with all well operations law;

(16) file a declaration on or before December 30, 1996;

(17) comply with the critical period management plan;

(18) comply with all rules of the Authority;

(19) comply with the comprehensive management plan
of the Authority; and

(20) cumulatively with other interim authorization with-
drawals, not exceed the appropriate aggregate total withdrawal
amount under §705.259(a) of this title (relating to Adjustment of
Aggregate Total of Interim Authorization Withdrawal Amounts).

§705.267. Amendments.

An existing user shall amend his interim authorization status in
conformance with Chapter 707 of this title (relating to Procedural
Groundwater Withdrawal Permit Rules).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801814
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Chapter 707. Procedural Groundwater With-
drawal Permit Rules
The Edwards Aquifer Authority (Authority) adopts new
§§707.1, 707.3, 707.21, 707.23, 707.25, 707.27, 707.29,
707.31, 707.41, 707.43, 707.45, 707.47, 707.49, 707.51,
707.53, 707.57, 707.59, 707.61, 707.63, 707.65, 707.67,
707.81, 707.83, 707.85, 707.87, 707.91, 707.93, 707.121,
707.131, 707.133, 707.151, 707.153, 707.161, 707.201,
707.205, 707.207, 707.209, 707.221, 707.223, 707.225,
707.227, 707.229, 707.231, 707.233, 707.235, 707.237,
707.251, 707.257, 707.259, 707.261, 707.263, 707.281,
707.283, 707.285, 707.287, 707.289, 707.291, 707.293,
707.295, 707.297, 707.299, 707.301, 707.311, 707.313,
707.315, 707.317, 707.319, 707.401, 707.403, 707.405,
707.417, 707.425, 707.429, 707.431, 707.501, 707.509,
707.525, 707.703, 707.705, 707.709, 707.711, 707.713,
707.715, 707.717, 707.719, 707.721, and 707.723, concerning
procedural groundwater withdrawal permit rules. Sections
707.41, 707.89, 707.161, 707.201, 707.231, 707.261, 707.283,
707.285, 707.287, 707.291, 707.313, 707.317, 707.401,
707.403, 707.425, 707.501, 707.509, 707.525, 707.713, and
707.715 are adopted with changes to the proposed text as
published in the November 21, 1997, issue of the Texas
Register (22 TexReg 11263). Sections 707.1, 707.3, 707.21,
707.23, 707.25, 707.27, 707.29, 707.31, 707.43, 707.45,
707.47, 707.49, 707.51, 707.53, 707.57, 707.59, 707.61,
707.63, 707.65, 707.67, 707.81, 707.83, 707.85, 707.87,
707.91, 707.93, 707.121, 707.131, 707.133, 707.151, 707.153,
707.205, 707.207, 707.209, 707.221, 707.223, 707.225,
707.227, 707.229, 707.233, 707.235, 707.237, 707.251,
707.257, 707.259, 707.263, 707.281, 707.289, 707.293,
707.295, 707.297, 707.299, 707.301, 707.311, 707.315,
707.319, 707.405, 707.417, 707.429, 707.431, 707.703,
707.705, 707.709, 707.711, 707.717, 707.719, 707.721, and
707.723, are adopted without changes and will not be repub-
lished. Sections 707.55, 707.181, 707.183, 707.185, 707.187,
707.189, 707.191, 707.193, 707.203, 707.407, 707.409,
707.411, 707.413, 707.415, 707.419, 707.421, 707.423,
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707.427, 707.503, 707.505, 707.507, 707.511, 707.513,
707.515, 707.517, 707.519, 707.521, 707.523, 707.527,
707.529, 707.531, 707.533, 707.601, 707.603, 707.605,
707.701, and 707.707 are withdrawn contemporaneously in
this issue of the Texas Register.

General Reorganization of Authority Rulemaking.

Beginning in May, 1997, the Authority undertook a complete
review of its rules and rulemaking process. The purpose of the
review was to ensure that future rulemaking would be efficiently
and effectively accommodated. The review found that there was
no preexisting framework or index for likely future rulemaking.
In addition, the bulk of the rules were being lodged in one
single chapter, while other rules were located in another chapter
without an apparent numerical nexus. The placement of most
of the rules in one chapter was over time likely to result in
intermixing of multiple unrelated subject matter and the creation
of structure problems related to the sequencing of chapters
and subchapters. Accordingly, an index of probable future
rulemaking was developed as a structural guide. In light of the
development of this index, it became necessary to reorganize
the rules of the Authority to conform to the index. Adopting new
chapter 707 concerning the procedural groundwater withdrawal
permit rules is in furtherance of this conformance process. The
result of this process is the consolidation of permit program
procedural rules in chapter 707, rather in various subchapters
scattered throughout prior chapter 701. The results of the
reorganization process are found in Table 1, Disposition Table,
located in the Tables and Graphics section in this issue of the
Texas Register .

The Disposition Table identifies where the concepts within the
prior permit program rules are now located under these new
permit program rules. The prior permit program procedural
rules are found in 31 TAC §701 (West 1997) (repealed); 22
TexReg 1393 (1997) (to be codified in 31 TAC subchapters C-
H) (repealed); and 22 TexReg 5263 (1997)(to be codified in 31
TAC Subchapters I-K) (repealed).

Rationale for Changes to Prior Program Procedural Rules.

As previously mentioned, the procedural rules themselves were
also reviewed. The purpose of the review was to evaluate the
rules to compare them against a fully developed, integrated
permit program that would be required to be developed and
implemented under the Edwards Aquifer Act, Act of May 30,
1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas Session Laws 2353-2374, as amended (Act). In so doing,
the rules were evaluated for completeness as to the scope of
issues to be addressed, editorial style and clarity with a special
focus on terminology, substantive legal conformance to the Act,
the need for augmentation and expansion of discussion relative
to issues already addressed in the rules, and the elimination of
unnecessary provisions.

A summary of the reasons these rules were reorganized or
modified are found in Table 2, "Edwards Aquifer Authority Permit
Program Rules Revision Analysis", located in the Tables and
Graphics section in this issue of the Texas Register.

Comments.

Written comments were filed by the following commenters
but were of a general nature and did not address a specific
proposed rule such that no response is required or is able to be
formulated: The Greater San Antonio Chamber of Commerce,
Petty Ranch Co., as well as various individuals.

Several individuals gave only oral comments of a general nature
and did not address a specific proposed rule such that no
response is required or is able to formulated.

Public hearings were held on December 10, 1997, in San
Marcos, December 12, 1997, in New Braunfels, December 16,
1997, in Uvalde, December 17, 1997, in San Antonio, and on
December 18, 1997, in Hondo.

Subchapter A. Jurisdiction of the Edwards Aquifer Authority,
§707.1 and §707.3

No written comments were received concerning proposed new
§707.1 and §707.3.

No oral comments were received concerning Subchapter A.

Subchapter B. General Requirements, §§707.21, 707.23,
707.25, 707.27, 707.29, 707.31

No written comments were received concerning proposed new
§§707.21, 707.23, 707.25, 707.27, 707.29, 707.31

No oral comments were received concerning Subchapter B.

Subchapter C. Requirements for All Applications, 31 TAC
§§707.41, 707.43, 707.45, 707.47, 707.49, 707.51, 707.53,
707.57, 707.59, 707.61, 707.63, 707.65, 707.67

One written comment was received from two individuals.

No oral comments were received concerning Subchapter C.

Authority Response to Comments:

Although no comments were received pertaining to §707.41, the
Authority has made modifications therein to conform the section
to the concurrent withdrawal of proposed §705.13.

The two individuals oppose the requirement in proposed
§707.55 to more accurately define the location of wells in
applications. The Authority agrees and concurrent with this
rulemaking has withdrawn this proposed section.

Subchapter D. Declarations of Historical Use, §§707.81, 707.83,
707.85, 707.87, 707.89, 707.91, 707.93

Written comments were received from one individual as well as
Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter D.

Authority Response to Comments:

An individual commented on §707.89. This individual argued
that the proposed rule was "changing the rules" and expressed
concern that a double standard was being created for those
existing users who filed early prior to November 21, 1996, and
those who did not. The Authority responds that this proposed
rule is derived from prior rule 31 TAC §707.22 (now repealed).
However, the Authority agrees that it is unclear as to the intent of
proposed §707.89. The proposed rule (and prior rule) is simply
a statement that declarations that were already filed prior to the
adoption of rules by the Authority do not need to be refiled again
under the new rules. The Authority has modified the rules to
more clearly reflect this intent.

Relative to proposed §707.91(8) one commenter recommended
that the "pattern" of use also be set out in the contents
of a declaration for historical use. The Authority disagrees
and declines to adopt this recommendation. The Authority
agrees that this information may be important during a critical
period and will consider this issue under its Critical Period

23 TexReg 1624 February 20, 1998 Texas Register



Management rules. The Critical Period Management Rules are
the subject of current proposed repealed and new rulemaking.
See 23 TexReg 89 1998 (to be codified if adopted in 31 TAC
§709) (proposed repeal and replacement of Current Interim
Critical Period Management Plan in 22 TexReg 1648 (to be
codified in 31 TAC §726)).

Subchapter F. Additional Requirements for Additional Regular
Permits, 31 TAC §707.121

No written comments were received concerning proposed new
§707.121.

No oral comments were received concerning Subchapter F.

Subchapter G. Additional Requirements for Term Permits, 31
TAC §§707.131; 707.133

One written comment was received from Hutcheson & Grundy,
L.L.P.

No oral comments were received concerning Subchapter G.

Authority Response to Comments:

Relative to proposed §707.131(4), one commenter recom-
mended that the "pattern" of use also be set out in an application
for an additional regular permit. The Authority disagrees and de-
clines to adopt this recommendation. The Authority agrees that
this information may be important during a critical period and will
consider this issue under its Critical Period Management rules.
The Critical Period Management Rules are the subject of cur-
rent proposed repealed and new rulemaking. See 23 TexReg
89 1998 (to be codified if adopted in 31 TAC §709) (proposed
repeal and replacement of Current Interim Critical Period Man-
agement Plan in 22 TexReg 1648 (to be codified in 31 TAC
§726)).

Subchapter H. Additional Requirements for Emergency Permits,
31 TAC §§707.151; 707.153

No written comments were received concerning proposed
§707.151, and §707.153.

No oral comments were received concerning Subchapter H.

Subchapter I. Additional Requirements for Well Construction
Permits, 31 TAC §707.161

Written comments were received from the City of Leon Valley
and Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter I.

Authority Response to Comments:

One commenter recommended that proposed §707.161(9) be
modified to the limit the scope of the listing of possible sources
of contamination to those that are "reasonably" and to establish
a 300 feet setback identifying the zone of interest for the
pollution inquiry. The Authority agrees that only those sources
that are reasonably possible sources of contamination should
be listed. It also agrees that a setback should be established.
The Authority believes that a more appropriate setback distance
would be a 500 feet radius from the well. The Authority has
modified paragraph (9) accordingly.

Relative to paragraph (6), one commenter recommended that
the "pattern" of use also be set out in an application for a
well construction permit. The Authority disagrees and declines
to adopt this recommendation. The Authority agrees that
this information may be important during a critical period and

will consider this issue under its Critical Period Management
rules The Critical Period Management Rules are the subject
of current proposed repealed and new rulemaking. See 23
TexReg 89 1998 (to be codified if adopted in 31 TAC §709)
(proposed repeal and replacement of Current Interim Critical
Period Management Plan in 22 TexReg 1648 (to be codified in
31 TAC §726)).

Subchapter K. Registration of Wells, §§707.201, 707.205,
707.207, 707.209

Written comments were received from the City of Leon Valley,
SAWS, and Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter K.

Authority Response to Comments:

One commenter recommended that proposed §707.201 be
deleted because all wells should be registered. The Author-
ity agrees. However, because of the manner in which pro-
posed §707.201 and §707.203 interact, instead of withdrawing
proposed §707.201, the Authority has withdrawn §707.203 cur-
rently with this rulemaking and combined portions of §707.203
into §707.201 to accomplish the desired result.

One commenter offered certain editorial modifications which are
not adopted by the Authority.

One commenter recommended that the fees in §707.209 be
established at sufficient levels to recover administrative costs.
While the Authority may agree in principal with this recommen-
dation, the Authority is limited to the registration fees established
in the Act, §1.29(g).

The Authority has also modified the rule to conform to modifi-
cations made to the definition of "well" related to the capability
of a well to make withdrawals from the aquifer.

Subchapter L. Applications Processing, §§707.221, 707.223,
707.207, 707.225, 707.227, 707.229, 707.231, 707.233,
707.235, and 707.237

Written comments were received from the Aldridge Nursery,
Inc., GBRA, SAWS, and Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter L.

Authority Response to Comments:

One commenter identified in §707.231(b) a typographical error
in the date March 1, 1996, instead of 1998. The Authority
agrees and modifies this rule accordingly.

Also related to §707.231(b), the GBRA recommended that
proposed initial regular permit be completed by the general
manager by March 1, 1998. It additionally recommends that the
board issues the proposed initial regular permits by July 1, 1998.
The Authority agrees that the general manager should prepare
the proposed initial regular permits. However, it disagrees that
the board should issue the proposed permits. Rather, it is more
appropriate for the general manager to issue the proposed initial
regular permit than the board. This is a staff function. The
Authority’s position is that in order to protect its neutrality and
detachment in the decision making process, the board should
not issue any kind of order concerning an application prior to its
final order. The Authority agrees that the deadline for issuance
of the proposed initial regular permit should be extended.
However, instead of July 1st, the Authority believes that April
30, 1998, will be adequate time and has modified §707.231(b)
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accordingly. The Authority has also modified §707.261(a) to
reconcile and harmonize these two interrelated sections.

Relative to §707.231(c)(2), one commenter recommended that
the "pattern" of use also be set out in the proposed initial
regular permit and technical summary. The Authority disagrees
and declines to adopt this recommendation. The Authority
agrees that this information may be important during a critical
period and will consider this issue under its Critical Period
Management rules. The Critical Period Management Rules are
the subject of current proposed repealed and new rulemaking.
See 23 TexReg 89 1998 (to be codified if adopted in 31 TAC
§709) (proposed repeal and replacement of Current Interim
Critical Period Management Plan in 22 TexReg 1648 (to be
codified in 31 TAC §726)).

One commenter supports the 60-day protest period. Another
commenter recommends that §707.231(c)(17) be modified to
extend the protest period to 90 days. In so doing, it is reasoned
that a more careful review of applications may be undertaken
to possibly avoid unnecessary protests. The Authority agrees
and modifies the rule accordingly.

Although not directed at a specific rule, one commenter recom-
mends that the Authority adopt a rule that requires the general
manager within 30 days after the adoption of the permit program
rules to "determine the maximum possible final permit amounts
that users could reasonably expect to receive" with appropriate
appeals processes to the board. The Authority responds that
this suggested amount is the amount that is embodied in the
proposed initial regular permit process under §707.231. While
the issuance of the proposed permit may not be within 30 days
after the rules are issued, it will occur no later than April 30,
1998, under §707.231(b). The Authority declines to allow ap-
peal of proposed initial regular permits issued by the general
manager, and instead relies on the standard appellate process
stemming from the contested case hearing process.

Subchapter M. Notices Related to Groundwater Withdrawal
Permit Applications, §§707.251, 707.257, 707.259, 707.261,
707.263

Written comments were received from the City of Leon Valley,
GBRA, SAWS, and Hutcheson & Grundy, L.L.P.

No oral comments were received concerning Subchapter M.

Authority Response to Comments:

Relative to §707.251(c)(7), one commenter recommended that
the "pattern" of use also be set out in the notice of receipt
and administrative completeness. The Authority disagrees
and declines to adopt this recommendation. The Authority
agrees that this information may be important during a critical
period and will consider this issue under its Critical Period
Management rules. The Critical Period Management rules are
the subject of current proposed repeal and new rulemaking.
See 23 TexReg 89, 1998 (to be codified if adopted in 31 TAC
§709) (Proposed repeal and replacement of current Interim
Critical Period Management Plan in 22 TexReg 1648 (to be
codified in 31 TAC §726).

The commenter also recommended certain editorial and stylis-
tic modifications to §707.257(b). In light of the withdrawal of
proposed §707.183, it is unnecessary to respond to this com-
ment at this time.

Because of the modification made to §707.231(b) and changing
the date from March 1, 1998, to April 1, 1998, the Authority has

also modified §707.261(a) to reconcile and harmonize these
two interrelated sections.

One commenter supports the 60-day protest period. Another
commenter recommends that §707.261(b)(5) be modified to
extend the protest period to 90 days. In so doing, it is reasoned
that a more careful review of applications may be undertaken
to possibly avoid unnecessary protests. The Authority agrees
and modifies the rule accordingly.

One commenter requested that in §707.261(c) the number of
newspapers of general circulation be reduced from three to
one. The Authority agrees and has made this modification.
However, because the wide dissemination of permit program
information throughout the Authority is important, the Authority
has also modified the rule to require that notices be published
in five other newspapers that may not have general circulation
throughout the Authority.

Subchapter N. Actions on Applications, §§707.281, 707.283,
707.285, 707.287, 707.289, 707.291, 707.293, 707.295,
707.297, 707.299, 707.301

Written comments were received from the City of San Marcos,
Representative Tracy O. King, GBRA, and Hutcheson & Grundy,
L.L.P.

No oral comments were received concerning Subchapter N.

Authority Response to Comments:

Two commenters oppose the issuance of final orders on appli-
cations for initial regular permits until the end of the contested
case hearing process for all applicants. The commenter recom-
mends that the final orders be issued as soon as possible for
uncontested applications and contested applications that have
been processed through the contested case hearing. The Au-
thority agrees and has modified §707.283(1) and §707.285(a)
accordingly, but has provided an option for an applicant to re-
quest that the board hold its application in abeyance and not
issue a final order until requested by the applicant.

One commenter supports the 30-day issuance time for uncon-
tested applications for initial regular permits in §707.283(a)1).

One commenter recommends that initial regular permits be
issued within 30-days after a final order has been issued by the
board on an application. The Authority agrees that there should
be an issuance timeframe. It believes that the more appropriate
triggering event is the issuance of a proposal for decision by an
administrative law judge. Another commenter recommended
that §707.285(a)2) be clarified to refer to the filing of the
proposal of decision by the State Office of Administrative
Hearings (SOAH). The Authority agrees and retains the 90-day
period, but modifies §707.285(a)(2) to clarify that it is proposal
for decision filed by the SOAH that triggers the timeline.

Another commenter recommended a cross-referenced citation
for §707.285(b) to the proportional adjustment order proce-
dures. The Authority agrees and has made the appropriate
modification.

The Authority also identified that §705.77(c) was more appro-
priately characterized as a procedural rule and moved this sub-
section to §707.285(d) and modified §705.77(c) and §705.285
accordingly.

The commenter also recommended certain editorial and stylistic
modifications to §707.291 which were not adopted by the
Authority. However, in light of the concurrent withdrawal of
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§705.13, the Authority has eliminated the cross-reference to
that section.

Subchapter O. Requests for Contested Case Hearings,
§§707.311, 707.313, 707.315, 707.317, and 707.319

Written comments were received from the City of Olmos Park,
Aldridge Nursery, Inc., and SAWS.

No oral comments were received concerning Subchapter O.

Authority Response to Comments:

One commenter recommends that §707.311(b)(5) be eliminated
and that proportional adjustment orders should be the subject
of contested case hearings. The commenter misunderstands
the nature of the proportional adjustment process. The final
proportional adjustment order of the board will not be entered
until all final orders have been issued on all applications.
Only then will the board be able to know what the extent of
proportional adjustment will be. Accordingly, a proportional
adjustment order cannot be the subject of contested case
hearings because there will be no hearings remaining to be
conducted. This is not to say, however, that a proportional
adjustment order would not be appealable under §707.719.

Two commenters recommend that municipalities who are
not applicants for permits be given standing under proposed
§707.313(a) to protest an application for a regular permit. The
reasons offered for standing are (1) a contractual relationship
with the applicant, (2) potential reduction in volumes available
for additional regular permits, (3) potential reduction in volumes
available for term permits, and (4) potential reduction in
volumes available for emergency permits. The Authority dis-
agrees. The last two grounds cannot provide a basis to contest
because the issuance of initial regular permits does not affect
the amount of groundwater available for permitting for term
or emergency permits. The second ground cannot provide a
basis because no applicants for additional regular permits exist,
nor can any exist. No application for additional regular permits
are authorized to be processed until all initial regular permits
are issued. See Act, §1.18(b). In the Authority’s judgment the
mere prospect of potentially being an applicant is an insufficient
interest to support standing to contest. The contract basis for
standing to contest is also insufficient because the Authority
has no jurisdiction to regulate the contractual relationship
between an applicant for an initial regular permit and any of
its wholesale customers in permit proceedings, or through any
other administrative action. Jurisdiction lies with the Texas
Natural Resource Conservation Commission.

One commenter supports the 60-day protest period. Another
commenter recommends that §707.313(f) be modified to extend
the protest period to 90 days. In so doing, it is reasoned
that a more careful review of application may be undertaken
to possibly avoid unnecessary protests. The Authority agrees
and modifies the rule accordingly.

Subchapter P. Contested Case, 31 TAC §§707.401, 707.403,
707.405, 707.417, 707.425, 707.429, 707.431, 707.501,
707.509, 707.525, 707.703, 707.705, 707.709, 707.711,
707.713, 707.715, 707.717, 707.719, 707.721, 707.723

No written comments were received concerning proposed new
§§707.401, 707.403, 707.405, 707.417, 707.425, 707.429,
707.431, 707.501, 707.509, 707.525, 707.703, 707.705,
707.709, 707.711, 707.713, 707.715, 707.717, 707.719,
707.721, 707.723

Oral comments were received from an individual concerning
proposed §707.503. As indicated below, since this proposed
rule was concurrently withdrawn under this rulemaking it is
unnecessary to respond to this comment.

The State Office of Administrative Hearings (SOAH) now has
a duty to adopt uniform procedural rules governing hearings
conducted by (SOAH). TEXAS GOVERNMENT CODE ANNO-
TATED §2003.050(a) (Vernon 1998). The procedural rules of
the referring agency are inapplicable if SOAH fails to adopt the
referring agency’s rules. Id., §2003.050(b). SOAH does not
intend to adopt the Authority’s contested case procedural rules.
Therefore, the Authority concurrent with this rulemaking has
withdrawn §§707.407, 707.409, 707.411, 707.413, 707.415,
707.419, 707.421, 707.423, 707.427, 707.503, 707.505,
707.507, 707.511, 707.513, 707.515, 707.517, 707.519,
707.521, 707.523, 707.527, 707.529, 707.531, 707.533,
707.601, 707.603, 707.605, 707.701, and 707.707.

Due to this action, the Authority has modified §§707.401,
707.403(a)-(b), 707.425(b), 707.501, 707.509(a)-(c),
707.525(c), 707.713, 707.715(b), and 707.717(a) to con-
form to the withdrawals and to reflect that the Authority may
not direct the activities of the SOAH administrative law judges
once it has referred a matter to SOAH.

Procedural Background.

As previously noted, the Authority conducted public hearings
on December 10, 1997, in San Marcos, December 12, 1997, in
New Braunfels, December 16, 1997, in Uvalde, December 17,
1997, in San Antonio, and on December 18, 1997, in Hondo.
The Authority received oral comments at these hearings. It
received written comments from November 21, 1997, through
5:00 p.m. on December 20, 1997. Authority staff compiled the
oral and written comments and reviewed them for the purpose
of developing recommendations to the Permits Committee of
the Board of Directors (Board) of the Authority. On January
5, 1998 and January 12, 1998, the staff presented its recom-
mendations to the Permits Committee. The Permits Committee
made its recommendations on January 12, 1998, to the Board.
On January 20, 1998, the Board considered the recommen-
dations of the Authority staff, recommendations of the Permits
Committee and other recommendations of the members of the
Board at its regular Board meeting in Uvalde. These adopted
rules reflect the action of the Board after review and consider-
ation of the comments received by the Authority and staff rec-
ommendations.

Subchapter A. Jurisdiction of the Edwards
Aquifer Authority
31 TAC §707.1, §707.3

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §1.08 (relating to
General Powers).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.
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Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801815
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter B. General Requirements
31 TAC §§707.21, 707.23, 707.25, 707.27, 707.29, 707.31

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801816
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter C. Requirements for All Applications
31 TAC §§707.41, 707.43, 707.45, 707.47, 707.49, 707.51,
707.53, 707.57, 707.59, 707.61, 707.63, 707.65, 707.67

The new rules are adopted under the Act of May 30, 1993, 73rd
Legislature Regular Session, Chapter 626, 1993 Texas Session
Laws 2353-2374, as amended (Act): §1.11 (relating to Gen-
eral Powers and Duties of the Board and Authority), and more
specifically under subsection (a), requiring the board to adopt
rules necessary to carry out the Authority’s powers and duties
under the Act, including rules governing procedure of the Au-
thority and its board of directors, and §§1.08 (relating to General
Powers), 1.14 (relating to Withdrawals), 1.15 (relating to Permit
Required), 1.16 (relating to Declaration of Historical Use; Initial
Regular Permits), 1.17 (relating to Interim Authorization), 1.18
(relating to Additional Regular Permits), and 1.19 (relating to
Term Permits), 1.20 (relating to Emergency Permits).

§707.41. Requirement to File an Application.

(a) Any person seeking to withdraw groundwater from the
aquifer, unless exempted from the permit requirement by the Edwards
Aquifer Act, §1.16(c) and §1.33 and §705.11 of this title (relating to
Withdrawals Not Requiring a Groundwater Withdrawal Permit), must
file an application for a groundwater withdrawal permit and a well

construction permit with the Authority. A declaration is deemed to
be an application for an initial regular permit.

(b) Any person seeking to construct or modify a well or
other works, unless exempted from the permit requirement by these
rules, must file an application for a permit to construct or modify the
well or works with the Authority.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801817
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter D. Declarations of Historical Use
31 TAC §§707.81, 707.83, 707.85, 707.87, 707.89, 707.91,
707.93

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.08 (relating to
General Powers), 1.14 (relating to Withdrawals), 1.15 (relating
to Permit Required), 1.16 (relating to Declaration of Historical
Use; Initial Regular Permits), and 1.17 (relating to Interim
Authorization).

§707.89. Declarations Received Before March 1, 1998.

Declarations and other documents received by the Authority before
March 1, 1998, need not be resubmitted under these rules.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801818
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter F. Additional Requirements for Ad-
ditional Regular Permits
31 TAC §707.121
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The new rule is adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.08 (relating to
General Powers), 1.14 (relating to Withdrawals), 1.15 (relating
to Permit Required), and 1.18 (relating to Additional Regular
Permits).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801819
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter G. Additional Requirements for
Term Permits
31 TAC §707.131, §707.133

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.08 (relating to
General Powers), 1.14 (relating to Withdrawals), 1.15 (relating
to Permit Required), and 1.19 (relating to Term Permit).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801820
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter H. Additional Requirements for
Emergency Permits
31 TAC §707.151, §707.153

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.08 (relating to
General Powers), 1.14 (relating to Withdrawals), 1.15 (relating
to Permit Required), and 1.20 (relating to Emergency Permits).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801821
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter I. Additional Requirements for Well
Construction Permits
31 TAC §707.161

The new rule is adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.08 (relating to
General Powers), 1.14 (relating to Withdrawals), 1.15 (relating
to Permit Required), and 1.20 (relating to Emergency Permits).

§707.161. Additional Contents of Application.
Any applicant for a well construction permit shall submit the
following information listed in paragraphs (1)-(11) of this section:

(1) the name and address of the land owner where the
proposed well construction will be located;

(2) the exact proposed location of the well construction
site as provided in the application including the county, the section,
block and survey, labor and league, and exact number of feet to the
two nearest non-parallel property lines (legal survey line) or other
adequate legal description;

(3) a list of all permits issued by the Authority and held
by the applicant that the well currently services or is proposed to
service;

(4) the proposed total depth of the well and proposed
depth of cemented casing;

(5) the proposed size of the pump, pumping rate and
pumping method;

(6) the current or proposed use of the well, whether
municipal, industrial, irrigation, domestic, livestock, recreation,
monitor, observation or other use;
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(7) the approximate date well construction operations are
to begin;

(8) the location of the three nearest wells within a quarter
of a mile of the proposed location and the names and addresses of
the owners;

(9) the location of any reasonably possible sources of
contamination such as existing and proposed livestock and poultry
yards, septic system absorption fields, petroleum storage tanks, etc.
within a 500 feet radius of the well;

(10) name, address, telephone number and license num-
ber of the well drilling contractor; and

(11) such additional data as may be required by the
general manager.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801822
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter K. Registration of Wells
31 TAC §§707.201, 707.205, 707.207, 707.209

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.08 (relating to
General Powers), 1.14 (relating to Withdrawals), 1.15 (relating
to Permit Required), and 1.20 (relating to Emergency Permits),
1.16 (relating to Declaration of Historical Use), 1.17 (relating
to Interim Authorization), 1.18 (relating to Additional Regular
Permits), 1.19 (relating to Term Permits), 1.31 (relating to Mea-
suring Devices); and 1.33 (relating to Well Metering Exception).

§707.201. Requirement to Register.

(a) Owners of a well from which withdrawals from the
aquifer were made, are made or are capable of being made, whether
operational or not, shall register the well with the Authority on a
form prescribed by the Authority, in an original and one copy at the
Authority’s office.

(b) Registration may be filed by mail or telephonic document
transfer on a form prescribed by the Authority.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801823
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter L. Applications Processing
31 TAC §§707.221, 707.223, 707.225, 707.227, 707.229,
707.231, 707.233, 707.235, 707.237

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), 1.20 (relating
to Emergency Permits), 1.29 (relating to Fees).

§707.231. Proposed Regular Permit and Technical Summary.

(a) If the application is for a regular permit, then the
general manager shall prepare a proposed regular permit consistent
with the Edwards Aquifer Act (Act) and Authority rules, unless a
recommendation is made not to grant the application. The proposed
regular permit will be filed with the docket clerk to be included in the
consideration of the application for a regular permit and is subject to
change during the course of the proceedings on the application. The
proposed regular permit shall be available for public review.

(b) If the application is for an initial regular permit, the
general manager shall issue the proposed permit and technical
summary no later than April 30, 1998.

(c) Technical Summary. The general manager will notify the
applicant that technical review of the application has been completed
and prepare a technical summary. The summary shall contain:

(1) the total maximum amount of annual historical usage
claimed by the applicant;

(2) purpose of use;

(3) amount of withdrawals for each purpose;

(4) the type of groundwater use upon which the claim is
based;

(5) location and number of each point of withdrawal;

(6) the total maximum volume of groundwater withdrawn
and beneficially used without waste during any one calendar year of
the historical period;

(7) maximum rates of withdrawal;

(8) the type and amount of minimum permit withdrawal
amounts for which the applicant seeks to qualify;

(9) the type and amount of minimum permit withdrawal
amounts determined to be established;
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(10) any equitable adjustment made because the appli-
cant’s historic groundwater use was affected by a requirement of or
participation in a federal program;

(11) metering or measuring devices;

(12) place of use;

(13) applicant’s name and address;

(14) notice that the general manager may deny or modify
the proposed regular permit, or seek additional information from
the applicant, in the course of conducting technical review of other
applicants;

(15) any conditions that the final regular permit may be
subject to;

(16) notice that the general manager will publish notice
in the Texas Register;

(17) notice that the applicant may file a protest and
request a contested case hearing on or before the 90th day after the
date of publication in the issue in which the notice is published in
the Texas Register; and

(18) other information that the general manager deter-
mines appropriate.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801824
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter M. Notices Related to Groundwater
Withdrawal Permit Applications
31 TAC §§707.251, 707.257, 707.259, 707.261, 707.263

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of
the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), 1.15 (relating to Permit Required), 1.16 (relating
to Declaration of Historical Use; Initial Regular Permits), 1.17
(relating to Interim Authorization), 1.18 (relating to Additional
Regular Permits), 1.19 (relating to Term Permits), and 1.20
(relating to Emergency Permits).

§707.261. Notice of Proposed Regular Permit and Technical
Summary.

(a) No later than April 30, 1998 the docket clerk shall mail to
each applicant the Authority’s proposed regular permit and technical
summary.

(b) Notice of the proposed regular permit and technical
summary shall contain:

(1) a summary of the proposed regular permit and
supporting technical summary, and that a copy of each proposed
regular permit and technical summary is available for inspection by
the public;

(2) a statement the general manager is proposing to issue
a regular permit;

(3) a summary of the permit conditions;

(4) a statement that the proposed regular permit will
become final with respect to any application unless the proposed
permit is timely contested; and

(5) a statement that any applicant for a regular permit may
contest a proposed regular permit by filing with the docket clerk, on
or before the 90th day after the publication of notice of the summary
of the proposed regular permits and of the technical summary in
the Texas Register, a written and verified protest in accordance
with §707.313 of this title (relating to Requests for Contested Case
Hearings).

(c) The docket clerk shall publish notice of the proposed
regular permit and technical summary in theTexas Registerand in
one newspaper of general circulation throughout the Authority as well
as at least five other newspapers with circulation in the jurisdiction
of the Authority.

(d) The date of publication shall be on or before the date
of publication directed by the docket clerk. In any event, the date
of publication shall not be fewer than 30 days after the date of the
conclusion of technical review on an application for a regular permit.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801825
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter N. Actions on Applications
31 TAC §§707.281, 707.283, 707.285, 707.287, 707.289,
707.291, 707.293, 707.295, 707.297, 707.299, 707.301

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors, §§1.08 (relating to General
Powers), 1.14 (relating to Withdrawals), 1.15 (relating to Permit
Required), 1.16 (relating to Declaration of Historical Use; Initial
Regular Permits), 1.17 (relating to Interim Authorization), 1.18
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(relating to Additional Regular Permits), 1.19 (relating to Term
Permits), and 1.20 (relating to Emergency Permits).

§707.283. Action by the Board Without a Contested Case Hearing.

After the time for filing a hearing request as provided in §707.313(g)
of this title (relating to Requests for Contested Case Hearings), the
board shall act on an application without holding a contested case
hearing when:

(1) no timely hearing request has been received or all
timely hearing requests have been withdrawn or denied by the board,
and the applicant requests the permit be issued; or

(2) a judge has remanded the application because of
settlement.

§707.285. Issuance of Initial Regular Permits.

(a) The board shall enter a final order issuing each initial
regular permit:

(1) Unless an applicant requests a permit not be issued
under §707.283(1) of this title (relating to the Action by the Board
Without a Contested Case Hearing) within 30 days after expiration
of the time to file requests for a contested case hearing, if no request
for a contested case hearing on the proposed permit is filed within
the time required after publication of notice of the order proposing
issuance of the permit; or

(2) within 90 days after filing of the proposal for decision
by a SOAH judge with the docket clerk.

(b) An initial regular permit issued under subsection (a) of
this section that may be proportionally adjusted is subject to the
issuance by the board of proportional adjustment orders pursuant to
subsection (d) of this section.

(c) The board shall issue each adjusted initial regular permit
within 60 days of issuance of its final proportional adjustment order
pursuant to subsection (d) of this section. For permits no longer
subject to proportional adjustment because the board in its final order
determined that the permitted withdrawal amount is an initial regular
permit minimum withdrawal amount, then the initial regular permit
shall be issued as set forth in subsection (a)(2) of this section.

(d) Proportional Adjustment Orders. The board shall make
all proportional adjustments by order. Proportional adjustment orders
may be issued on a provisional basis before the board has issued
final orders on all applications for initial regular permits, or final
order thereafter, as may be necessary to comply with the Edwards
Aquifer Act (Act) and rules of the Authority.

§707.287. Board Actions.

(a) The board may grant or deny an application in whole or
in part, suspend the authority to conduct an activity for a specified
period of time, dismiss proceedings, amend or modify a permit or
order, or take any other appropriate action.

(b) If the board orders a person to perform or refrain from
performing any act or activity, the order shall set forth the findings on
which the order is based. The board may set a reasonable compliance
deadline in its order in which to:

(1) terminate the operation or activity;

(2) conform to the Edwards Aquifer Act (Act), the
Authority’s rules or permit requirements, including any new or
additional conditions imposed by the board; or

(3) otherwise comply with the board’s order.

(c) For good cause, the board may grant an extension of
time to a compliance deadline upon application by the person against
whom enforcement is taken.

§707.291. Actions by General Manager on Registrations.

The general manager shall review registrations and make a determi-
nation on whether a well is not required to obtain a groundwater
withdrawal permit or a well construction permit pursuant to §705.11
of this title (relating to Withdrawals Not Requiring a Groundwater
Withdrawal Permit) and shall inform the registrant of his determina-
tion within 30 business days. If the determination is that a well is
not required to obtain these permits, the registrant may begin drilling
immediately upon receiving written notice of the approved registra-
tion.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801826
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter O. Requests for Contested Case
Hearings
31 TAC §§707.311, 707.313, 707.315, 707.317, 707.319

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors, §§1.08 (relating to General
Powers), 1.14 (relating to Withdrawals), 1.15 (relating to Permit
Required), 1.16 (relating to Declaration of Historical Use; Initial
Regular Permits), 1.17 (relating to Interim Authorization), 1.18
(relating to Additional Regular Permits), 1.19 (relating to Term
Permits), and 1.20 (relating to Emergency Permits).

§707.313. Requests for Contested Case Hearings.

(a) The following may request a contested case hearing under
this chapter:

(1) the applicant;

(2) any applicant for a regular permit; or

(3) a permittee holding a regular permit.

(b) A request for a contested case hearing by a person
identified in subsection (a) of this section must be in writing and
be filed by United States mail, facsimile, or hand delivery with the
docket clerk within the time provided by subsection (f) of this section.

(c) A hearing request must substantially comply with the
following:
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(1) give the name, address and daytime telephone number
of the person who files the request. If the request is made by a
group or association, the request must identify one person by name,
address, daytime telephone number, and, where possible, fax number,
who shall be responsible for receiving all official communications and
documents for the group;

(2) identify the protestant’s personal justifiable interest
affected by the application including a brief, but specific, written
statement explaining in plain language the protestant’s location and
distance relative to the point of withdrawal that is the subject of
the application and how and why the protestant believes he will be
affected by the activity in a manner not common to members of the
general public;

(3) request a contested case hearing;

(4) provide any other information specified in the public
notice of application;

(5) identify the specific facts that serve as the foundation
for the request,

(6) be verified by an affidavit of the protestant or his
agent; and

(7) set forth specific prima facie facts showing that the
protestant is affected by a proposed regular permit and that the
protestant is reasonably entitled to a hearing.

(d) No protest will be acted upon by the board before the
date notice of the summary of proposed regular permit is published
in the Texas Register.

(e) A separate request for a contested case hearing must be
filed on each application for a regular permit.

(f) A hearing request must be filed with the docket clerk
on or before the 90th day following the publication of notice of the
proposed regular permit and technical summary in theTexas Register.

§707.317. Action on Hearing Request.

(a) The determination of the validity of a hearing request
is not, in itself, a contested case subject to the APA. The board will
evaluate the hearing request at the scheduled board meeting, and may:

(1) determine that a hearing request does not meet the
requirements of this subchapter, and act on the application;

(2) determine that a hearing request does not meet the
requirements of this subchapter and refer the application to a public
meeting to develop public comment before acting on the application;

(3) determine that a hearing request meets the require-
ments of this subchapter and direct the docket clerk to refer the ap-
plication to SOAH for a hearing; or

(4) direct the docket clerk to refer the hearing request
to SOAH. The referral may specify that SOAH should prepare a
recommendation on the sole question of whether the request meets
the requirements of this subchapter. The referral may also direct
SOAH to proceed with a hearing on the application if the judge finds
that a hearing request meets the requirements of this chapter. If the
board refers the hearing request to SOAH, it shall be processed as a
contested case under the APA.

(5) A request for a contested case hearing shall be granted
if the request:

(A) is reasonable;

(B) is supported by competent evidence;

(C) complies with the requirements of §707.313 of
this title (relating to Requests for Contested Case Hearings);

(D) is timely filed with the docket clerk; and

(E) is pursuant to a right to hearing authorized by law.

(b) The board may refer an application to SOAH if there
is no hearing request complying with this subchapter, if the board
determines a hearing would be in the public interest.

(c) A decision on a hearing request is an interlocutory
decision on the validity of the request and is not binding on the
issue of designation of parties under §707.509 of this title (relating
to Designation of Parties). A person whose hearing request is denied
may still seek to be admitted as a party under §707.509 of this title if
any hearing request is granted on an application. Failure to seek party
status shall be deemed a withdrawal of a person’s hearing request.

(d) If a hearing request is denied, the procedures contained
in §707.717 of this title (relating to Motion for Rehearing) apply. A
motion for rehearing in such a case must be filed no more than 20
days after the date the person or his attorney of record is notified of
the board’s final decision or order on the application. If the motion is
denied under §707.717 and §707.719 of this title (relating to Motion
for Rehearing and Decision Final and Appealable, respectively) the
board’s decision is final and appealable.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801827
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter P. Contested Case Hearings

General Provisions
31 TAC §§707.401, 707.403, 707.405, 707.417, 707.425,
707.429, 707.431

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors.

§707.401. Applicability and Purpose.
This chapter applies to and provides procedures for all contested case
hearings of the Authority.

§707.403. Delegation to SOAH.
(a) The board delegates to SOAH the authority to conduct

hearings designated by the board.

(b) Except as provided in Subchapter P of this chapter
(relating to Contested Case Hearings), the applicable rules of practice
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and procedure of SOAH govern the procedures applicable to contested
case hearings of the Authority conducted by SOAH.

§707.425. Withdrawing the Application.

(a) An applicant may file a request to withdraw its applica-
tion at any time before the proposal for decision is issued.

(b) The judge may remand the application and request to
the board who shall enter an order dismissing the application with
prejudice.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801828
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Hearing Procedures
31 TAC §§707.501, 707.509, 707.525

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors.

§707.501. Remand to Board.

At the request of the applicant, a judge may remand an application
to the board if all timely hearing requests have been withdrawn or
denied or, if parties have been named, all parties to a contested case
reach a settlement so that no facts or issues remain controverted.
After remand, the application shall be uncontested, and the applicant
is deemed to have agreed to the board action. The docket clerk shall
set the application for a board meeting.

§707.509. Designation of Parties.

(a) The general manager is a party to all Authority proceed-
ings.

(b) The applicant is a party in a hearing on its application.

(c) An applicant for or holder of a regular permit is a party
if he filed a request for a contested case hearing that was approved
by the board .

§707.525. Interlocutory Appeals and Certified Questions.

(a) No interlocutory appeals may be made to the board by a
party to a proceeding before a judge.

(b) On a motion by a party or on the judge’s own motion,
the judge may certify a question to the board. Certified questions
may be made at any time during a proceeding, regarding Authority
policy, jurisdiction or the imposition of any sanction by the judge that
would substantially impair a party’s ability to present its case. Policy
questions for certification purposes include, but are not limited to:

(1) the board’s interpretation of its rules and applicable
statutes;

(2) which rules or statutes are applicable to the proceed-
ing; or

(3) whether board policy should be established or clar-
ified as to a substantive or procedural issue of significance to the
proceeding.

(c) If a question is certified, the judge may file a request to
answer the certified question with the docket clerk and serve copies
on the parties. Within five days after the request is filed, parties to the
proceeding may file briefs or replies. The docket clerk shall provide
copies of the request and any briefs or replies to the board. Upon the
request of the board, the request will be scheduled for consideration
during a board meeting. The docket clerk shall give the judge and
parties notice of the meeting. The judge may abate the hearing until
the board answers the certified question, or continue with the hearing
if the judge determines that no party will be substantially harmed. If
the docket clerk does not receive a request from the board to set the
question for consideration within 30 days after filing, the request is
denied by operation of law.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801829
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
Post-hearing Procedures
31 TAC §§707.703, 707.705, 707.709, 707.711, 707.713,
707.715, 707.717, 707.719, 707.721, 707.723

The new rules are adopted under the Act of May 30, 1993,
73rd Legislature Regular Session, Chapter 626, 1993 Texas
Session Laws 2353-2374, as amended (Act): §1.11 (relating to
General Powers and Duties of the Board and Authority), and
more specifically under subsection (a), requiring the board to
adopt rules necessary to carry out the Authority’s powers and
duties under the Act, including rules governing procedure of the
Authority and its board of directors.

§707.713. Reopening the Record.

The board, on the motion of any party or on its own motion,
may remand the matter to SOAH to reopen the record for further
proceedings on specific issues in dispute. The board’s order shall
include instructions as to the subject matter of further proceedings
and the judge’s duties in preparing supplemental materials or revised
orders based upon those proceedings for the board’s adoption.

§707.715. Decision.

(a) Decision. The board shall make its decision upon the
expiration of 30 days or later after service of the judge’s proposal
for decision, unless the parties have waived review. The decision, if
adverse to any party, shall include findings of fact and conclusions
of law separately stated. If any party has filed proposed findings of
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fact at the request of the judge, the board will include in its decision
a ruling on the proposed findings of fact, unless waived by the party.

(b) Prompt decision. The board’s decision will be rendered
within 60 days after the date the hearing before the board is finally
closed. In a case heard by a judge, a longer period of time may be
necessary in order to present the matter to the board for decision. If
additional time is likely to be required, that fact shall be announced
by the judge at the conclusion of the hearing.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801830
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (210) 222-2204

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 3. Income Assistance Services

Subchapter UU. State Immigrants Food Assis-
tance Program
40 TAC §§3.7401–3.7409

The Texas Department of Human Services (DHS) adopts new
§§3.7401, 3.7403-3.7405, 3.7407, and 3.7409 with changes to
the proposed text published in the November 14, 1997, issue of
the Texas Register (22 TexReg 11061). New §§3.7402, 3.7406,
and 3.7408 are adopted without changes to the proposed text
and will not be republished.

Justification for the new sections is to implement a new food as-
sistance program (State Immigrants Food Assistance Program)
effective March 1998, for legally entered immigrants who are
aged or disabled, and who lost eligibility for the federally-funded
Food Stamp Program as a result of the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996.

The new sections will function by providing food assistance
to those individuals at approximately the level of food stamp
benefits they previously received.

During the public comment period the department received writ-
ten comments from a State Representative, Mexican American
Legal Defense and Educational Fund, Texas Appleseed Advo-
cacy Fund, Organizacion Progesiva De San Elizario, Inc., Sin
Fronteras Organizing Project, Inc., Texas Rural Legal Aid, Inc.,
Texas Alliance for Human Needs, United Network for Immigrant
and Refugee Rights, United Way of Metropolitan Dallas, Inc.,
South Texas Project, Lawyers’ Committee for Civil Rights Under
Law of Texas, Texas Immigration and Refugee Coalition, Center

for Public Policy Priorities, Southwest Community Health Clinic,
and Texas Legal Services Center. A summary of the comments
and DHS’s responses follow:

Comment 1: Eleven commenters requested that in addition to
those immigrants eligible under the proposed rule, the program
should be expanded to cover all legal immigrants who were
denied Food Stamp Program benefits and who are children,
or who become age 65, or who begin receiving SSI, and
immigrants who are elderly or receiving SSI but who did not
receive Food Stamp benefits last year.

Response: No funds are available for this biennium to allow for
expansion beyond the individuals identified in the proposed rule.
DHS can ask for funds to expand the program in its legislative
appropriations request for the next biennium.

Comment 2: Twelve commenters requested that before termi-
nating a SIFAP recipient’s benefits when information is received
that the immigrant no longer meets eligibility requirements, DHS
should provide a notice of denial explaining the reason for termi-
nation, and allow a recipient an opportunity to show a mistake
has been made before his benefits are cut off. These com-
menters also commented that these basic fairness rights are
required under the due process clause of the U.S. Constitution.

Response: The adopted rules are modified to provide notice
at the time of termination and to provide continued benefits
pending a fair hearing decision.

Comment 3: Eleven commenters requested that DHS initiate a
public information campaign for potential recipients, DHS field
staff, and social service providers throughout the state about
this program, and a toll-free hotline to answer questions, assist
with enrollment, and solve problems for potential recipients.

Response: Although the agency rules do not address these
issues, DHS is currently developing plans for both public
education and a toll-free hotline.

In addition to changes resulting from comments, DHS has initi-
ated several changes to the text for clarification. In §3.7401(a),
DHS has deleted the words "based on client data identified on
the DHS data base and computer matches," added the words
"in Texas" to paragraph (a)(1), and added a new paragraph (6)
to subsection (a). In §3.7403, DHS has deleted the words "on
the first day of." In §3.7404, DHS has revised the section by
adding subsection (a), deleting the word "only" and adding the
words "or by other issuance methods," adding subsection (b),
deleting the words "and primary cardholder" and adding sub-
section (c) and the words "The case name is also the primary
cardholder if benefits are issued by EBT," adding subsection (d)
and the words "benefits issued by EBT," adding subsection (e)
and new language "Benefits are to be used solely for purchase
of items allowed under the federal Food Stamp Program," and
adding subsection (f) and new language "DHS initiates replace-
ment procedures for benefits issued by warrant that are reported
as lost or stolen within two months after the issuance month.
DHS holds returned warrants for two months after the issuance
month and remails them if the recipient reports a new address
within this time period. If a new address is not reported in this
time period, DHS cancels the warrant and does not reissue it."

In §3.7405(a), DHS has deleted the word "except" and deleted
paragraphs (a)(1)-(3) and subsection (b).

In §3.7407, DHS has deleted the words "Overpayments result-
ing from erroneous information provided by a recipient or care-
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taker of a minor recipient are subject to recovery by the Texas
Department of Human Services," and added the words "Bene-
fits issued to ineligible individuals are subject to recovery."

In §3.7409(a), DHS has added the word "an," deleted "s" from
the word "individual" and added "s" to the word "lose," added
the words "mails a written notice to the individual when the
case is set to ineligible status," deleted the words "does not
provide individual notice, except as noted in subsection (b) of
this section. Eligibility criteria specified in §3.7401 of this title
(relating to Eligibility Requirements) are explained in writing
upon certification, along with an explanation that an individual
notice is not provided when an individual no longer meets those
eligibility criteria," and deleted subsection (b).

The new sections are adopted under the Human Resources
Code, Title 2, Chapter 22, which authorizes the department to
administer public assistance programs.

The new sections implement the Human Resources Code,
§§22.001- 22.030.

§3.7401. Eligibility Requirements.

(a) Individuals who have legal immigration status with
Immigration and Naturalization Services (INS), and who have lost
eligibility for the federally-funded Food Stamp Program due to their
immigration status, qualify for the State Immigrants Food Assistance
Program (SIFAP) after the Texas Department of Human Services
(DHS) determines they meet all of the following criteria:

(1) received food stamp benefits in Texas for the month
of September 1996, or any month afterwards through the month of
August 1997;

(2) did not receive benefits for September 1997;

(3) are age 65 or older, or were a Supplemental Security
Income (SSI) recipient during their last month of participation in the
federally-funded Food Stamp Program;

(4) currently not institutionalized;

(5) currently living in Texas; and

(6) have income below 200% of the federal poverty
income limit.

(b) There is no application process.

(c) An individual loses eligibility for benefits under SIFAP
when the individual no longer meets all of the eligibility requirements.

§3.7403. Benefit Amounts.

Eligible individuals receive benefits for a single person household.
The Texas Department of Human Services (DHS) provides monthly
benefits of $10 to $122 each month after the State Immigrants Food
Assistance Program is implemented. The allotment for a specific
individual is determined by DHS based on the amount of benefits
issued to the immigrant for the last month the individual participated
in the federally-funded Food Stamp Program from September 1996
through August 1997.

§3.7404. Issuance Method.

(a) The Texas Department of Human Services issues benefits
for the State Immigrants Food Assistance Program (SIFAP) via
Electronic Benefit Transfer (EBT) or by other issuance methods.

(b) The eligible immigrant is always the case name.

(c) The case name is also the primary cardholder if benefits
are issued by EBT.

(d) The EBT rules related to the Food Stamp Program in
Subchapter NN of this title (relating to Electronic Benefit Transfer)
apply to SIFAP benefits issued by EBT, except for §3.4002(b) of this
title (relating to Primary Cardholder), §3.4005 of this title (relating to
Benefit Availability Dates), §3.4007 of this title (relating to Benefit
Conversion), §3.4010(a) of this title (relating to Dormant Accounts),
and §3.4011(a)(2) and (3) of this title (relating to Expunging
Benefits).

(e) Benefits are to be used solely for purchase of items
allowed under the federal Food Stamp Program.

(f) DHS initiates replacement procedures for benefits issued
by warrant that are reported as lost or stolen within two months after
the issuance month. DHS holds returned warrants for two months
after the issuance month and remails them if the recipient reports a
new address within this time period. If a new address is not reported
in this time period, DHS cancels the warrant and does not reissue it.

§3.7405. Appeals.

The Texas Department of Human Services (DHS) processes fair
hearings pursuant to Chapter 79 of this title (relating to Legal
Services).

§3.7407. Overpayments.

Benefits issued to ineligible individuals are subject to recovery.

§3.7409. Notice of Benefit Termination.

When an individual loses eligibility, the Texas Department of Human
Services (DHS) mails a written notice to the individual when the case
is set to ineligible status.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 5,
1998.

TRD-9801629
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: March 1, 1998
Proposal publication date: November 14, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦
Chapter 15. Medicaid Eligibility
The Texas Department of Human Services (DHS) adopts
amendments to §15.450, §15.502, and §15.503, in its Medicaid
Eligibility chapter. The amendment to §15.503 is adopted with
a change to the proposed text published in the December
12, 1997, issue of the Texas Register (22 TexReg 12253).
The amendments to §15.450 and §15.502 are adopted without
changes to the proposed text and will not be republished.

The amendments are justified to clarify policy on garnishment of
income and termination of marriage on spousal impoverishment
provisions.

The amendments will function by providing clarification of policy
that will ensure consistent application statewide.

During the public comment period, DHS received one comment
from the Houston Welfare Rights Organization, requesting that
a sentence be added to the proposed rule on income to address
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garnishment as related to deductions for incurred medical
expenses. The department has determined that the requested
addition is inappropriate for this rule, which concerns general
principles for treating income. Specific rules for treatment of
incurred medical expenses are addressed in their own rule
chapter and reflect that federal Medicaid regulations do not
allow deductions for garnishment of income.

The portions of proposed rule §15.503(k) which restated or ex-
plained existing state law regarding divorce have been deleted.
Therefore, only the provision which was originally proposed re-
garding the application of termination of marriage on spousal
impoverishment will be adopted.

Subchapter E. Income
40 TAC §15.450

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commis- sion with the authority to
administer federal medical assistance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801690
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: April 1, 1998
Proposal publication date: December 12, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter F. Budgets and Payment Plans
40 TAC §§15.502, 15.503

The amendments are adopted under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commis- sion with the author-
ity to administer federal medical assistance funds.

The amendments implement §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.503. Protection of Spousal Income and Resources.

(a)-(j) (No change.)

(k) Spousal impoverishment provisions do not apply in the
case of void or annulled marriages. Clients with void marriages or
who have obtained a court annulment of their marriage are treated
as though they were always individuals. In the instance of a divorce,
spousal impoverishment provisions apply through the end of the
calendar month in which the divorce is issued.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801691
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: April 1, 1998
Proposal publication date: December 12, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦
Chapter 46. Licensed Personal Care Faclilities
Contracting with the Texas Department of Human
Services to Provide Residential Care Services
The Texas Department of Human Services (DHS) adopts
amendments to §46.2005, §46.3001, §46.4005, and 46.5001,
without changes to the proposed text published in the November
21, 1997 issue of the Texas Regis- ter (22 TexReg 11297).

The justification for the amendment is to clarify Community
Based Alternatives options.

The amendments will function by providing a better audit trail
for monitoring provider performance and enhancing the quality
of service for participants.

The department received no comments regarding adoption of
the amendments.

Provider Participation
40 TAC §46.2005

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assis- tance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801686
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦
Claims Payment
40 TAC §46.3001
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The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801687
Glenn Scott
Director, Legal Services
Texas Department of Human Services
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦
Provider Contracts
40 TAC §46.4005

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assis- tance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801688
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦
Records
40 TAC §46.5001

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assis- tance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 6,
1998.

TRD-9801689
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Effective date: March 1, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 438–3765

♦ ♦ ♦

Part XX. Texas Workforce Commission

Chapter 809. Child Care and Development

Subchapter D. Client Eligibility Requirements
40 TAC §809.79

The Texas Workforce Commission (Commission) adopts new
§809.79 concerning Parent Responsibility Agreement, Sanc-
tions and Exemptions without changes to proposed text as pub-
lished in the December 19, 1997, issue of the Texas Register
(22 TexReg 12475). The adopted text will not be republished
here.

The Commission adopts this new rule to carry out the purpose
of House Bill 1863, 74th Legislature, as well as the Personal
Responsibility And Work Opportunities Reconciliation Act of
1996. P.L.104-193.

Adopted §809.79(a) provides certain sanctions for failure of the
"parent or caretaker" of a child to comply with the requirements
of §809.78. Failure to comply with §809.78(b)(1) results in
a sanction of an additional monthly fee of $25.00 for the
noncomplying parent or caretaker until the parent or caretaker
achieves compliance with the subsection. Failure to comply
with §809.78(b)(2) results in a fine of an additional monthly
fee of $25.00 for up to six months. Failure to comply with
§809.78(b)(3) results in an additional monthly fee of $25.00 until
the first month following the first full month in which the child in
question has no unexcused school absences.

Adopted §809.79(b) provides that a Parent Responsibility
Agreement is not required pursuant to §809.78 if the paternity
of the child in question cannot be established, if the child is the
product of an incestuous relationship, or if the parent of the
child has been the subject of domestic violence. In addition,
the terms in question are defined in the new section.

The Commission received four comments concerning §809.79.
Two were received from Child Care Management Services
contractors (West Texas Opportunities, Inc. and Child Care
Management Services, Dallas County) and two from members
of the State Advisory Committee on Child Care Programs.

Comment: One contractor stated that the word "may" should
be changed to "must" in §809.79(2) and in §809.79(2)(a), (b),
and (c).

Response: The Commission chooses not to make this change
because §809.79(3) establishes sufficient exceptions in which
the sanctions will not be applied.
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Comment: The other contractor expressed concern over the po-
tential administrative impact on parents, contractors and other
agencies of obtaining and submitting the documentation re-
quired to demonstrate compliance with the Parent Responsi-
bility Agreement.

Comment: One member of the State Advisory Committee
on Child Care Programs expressed support for §809.79 but
concern about the administrative burden of applying sanctions
to parents who do not comply.

The other commenters did not specifically express support for
this section but expressed the comments set out herein.

Response: The Commission will track the implementation of
§809.79 and periodically review the administrative impact for
any needed changes in procedures.

Comment: The other member of the State Advisory Commit-
tee on Child Care Programs recommended that §809.79 be
amended to add the following exception "...parents are not re-
quired to comply with the requirement to establish paternity if
the parent/caretaker does not want to receive financial assis-
tance (i.e., child support) from the father of the child."

Response: The Commission chooses not to make this sug-
gested change. The intent of requiring cooperation with Child
Support Enforcement is to ensure that children who are receiv-
ing government assistance with child care services are also
receiving the financial support that an absent parent is required
to pay.

The new rule is adopted under Texas Labor Code §301.061,
which provides that the Commission has the authority to adopt,
amend, or rescind such rules as it deems necessary for the
effective administration of the Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801779
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: March 1, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter E. Client Elgibility Process Require-
ments
40 TAC §809.89

The Texas Workforce Commission adopts the repeal of §809.89
and new §809.89, concerning Assessing Required Parent Fees,
with a non-substantive change to the proposed text as published
in the December 19, 1997, issue of the Texas Register (22
TexReg 12476). The change reduces the cap on fees to 15%
of a family’s gross monthly income.

The repeal is concurrent with the adoption of new §809.89.

Adopted §809.89 includes much of the language from the
repealed §809.89, but also includes additional language which

the Commission deems appropriate to carry out the purpose
of House Bill 1863, 74th Legislature, as well as the Personal
Responsibility And Work Opportunities Reconciliation Act of
1996. P.L.104-193. The new portion of the rule applies to
parents who are required to pay a parent fee and who reside
in areas where the child care program will be under the direct
management of a Local Workforce Development Board (board)
(see Texas Government Code, Ch. 2308 Subchapters F and G).
The new rule gives the boards flexibility to locally set the policy
for the amount of the fee. The monthly parent or caretaker fee
may be set by the boards at no less than nine percent (9%) and
no more than fifteen percent (15%) of gross monthly income. In
areas where the Commission manages the program, the fees
will remain as they were under the prior rule.

The Commission received five comments on this rule; one
from an individual, two from Child Care Management Services
(CCMS) contractors (West Texas Opportunities, Inc. and Child
Care Management Services, Dallas County), and two from
members of the State Advisory Committee on Child Care
Programs. One member of the State Advisory Committee on
Child Care Programs stated agreement with the rule changes,
but expressed concern that allowing boards to set fees locally
will establish inequity in services across the state.

The other commenters did not specifically express support for
this section but expressed the comments set out herein.

Four commenters stated that a maximum parent fee amount
of 20% of gross monthly income is too high for low income
parents. The individual commenter suggested a limit of 15%
of gross monthly income while the State Advisory Committee
member and one CCMS contractor suggested a limit of 10% of
gross monthly income would be more appropriate. One of the
commenters pointed out that the federal Department of Health
and Human Services suggests a parent fee limit of 10% of
income in the preamble to the recently published proposed rules
for the Child Care and Development Fund (Public Law 104-193).

In consideration of these suggestions, the Commission has
amended 809.89(c)(2) in order to set out the Commission’s
recommendation that the boards observe a fee cap of "15%
of the family’s gross monthly income" in areas where the
local workforce boards manage the child care program. The
actual fee is left to the discretion of the board within the range
suggested in the rule.

The intent of the revisions to §809.89 is to allow boards to
set parent fee policies that are responsive to local conditions.
Section 809.89(d)(2) requires that the board set parent fee
policy in accordance with §809.4 which requires the board to
obtain local comment on proposed policies prior to adopting
such policies. Therefore, the Commission chooses not to make
the suggested changes to §809.89.

The repeal is adopted under Texas Labor Code, §301.061,
which provides that the Commission has the authority to adopt,
amend, or rescind such rules as it deems necessary for the
effective administration of the Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801781
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J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: March 1, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 463–8812

♦ ♦ ♦
The new rule is adopted under Texas Labor Code, §301.061,
which provides that the Commission has the authority to adopt,
amend, or rescind such rules as it deems necessary for the
effective administration of the Act.

§809.89. Assessing Required Parent Fees.

(a) The Child Care Management Services (CCMS) contrac-
tor must assess parent fees to all parents or caretakers based on the
family’s gross monthly income, with the following exception.

(1) Parents or caretakers who receive Temporary Assis-
tance for Needy Families (TANF) are assessed no fee.

(2) Parents or caretakers who receive Supplemental
Security Income (SSI) are assessed no fee.

(3) Parents who participate in the Food Stamp Employ-
ment and Training (FSE&T) program are assessed no fee.

(4) Parents or caretakers who receive Child Protective
Services (CPS) are assessed no fee unless the Texas Department
of Protective and Regulatory Services (TDPRS) caseworker or the
CPS Family Preservations contract provider authorizes the CCMS
contractor to assess fees to a parent.

(b) In families where the child is the only TANF or SSI
recipient, the parent fee is assessed according to subsection (d) of
this section.

(c) Teen parents who live with their parents and who are not
covered under exceptions outlined under subsection (a) of this section
must be assessed a parent fee. The parent fee is based solely on the
teen parent’s income.

(d) Parent fees for all parents not covered under exceptions
outlined under subsection (a) of this section are assessed using the
following formulas.

(1) In areas where the Commission directly manages
child care services, the parent fee must be 9% of the family’s gross
monthly income if there is one child receiving Commission paid child
care and 11% of the family’s gross monthly income if there are two
or more children receiving TWC paid child care.

(2) In areas where the Local Workforce Development
Board (LWDB) directly manages child care services, it is recom-
mended that the parent fee should be no less than 9% and no more
than 15% of the family’s gross monthly income. The LWDB must
set the actual fee policy within this range in accordance with §809.4
of this title (relating to Board Procedures for Developing Additional
Requirements for Child Care Services).

(e) Parent fees for children enrolled in Independent School
District (ISD) pre-kindergarten extended day programs are reduced
to reflect no charge to the parent for the portion of the day that is
core pre-kindergarten. The parent fee is assessed at 65% of the usual
fee if the core pre-kindergarten program is three hours per day. The
fee is assessed at 33% of the usual fee if the core pre-kindergarten
program is more than three hours per day.

(f) The CCMS contractor is not permitted to assess a parent
fee that exceeds the cost of care.

(g) Parents who receive a child care subsidy from other state
or federal programs such as the Job Training Partnership Act must
pay that amount in addition to the assessed parent fee. The CCMS
contractor must request documentation of child care subsidies from
the parent.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801780
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: March 1, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter I. Child Care Training Center Pilot
Programs
40 TAC §§809.171–809.174

The Texas Workforce Commission (Commission) adopts new
§§809.171-809.174, concerning the establishment and oper-
ation of the child care training center pilot programs without
changes to the proposed text as published in the December
19, 1997 issue of the Texas Register (22 TexReg 12478). The
adopted text will not be republished here.

One of the primary goals of the Commission is to prepare,
place and retain individuals in employment. Texas Labor Code
§302.003 directed the Commission to establish a program for
providing training to recipients of public assistance in basic
skills, child care, child care vendor entrepreneurial training and
early childhood education to assist these individuals in making
the transition into the workforce from public assistance and to
increase the number of trained child care workers.

The adopted rules describe the operation of the child care
training center pilot programs. Section 809.171 states that the
purpose of the child care training center pilot programs is to
provide child care training to recipients of public assistance.
Section 809.172 defines terms used in the rules. Section
809.173 describes the criteria to be used by the Commission
in selecting training centers for participation in the child care
training center pilot programs. Section 809.174 lists some of the
required elements for a contract with the Commission to provide
services under the child care training center pilot programs.

The commenters did not state whether they were for or against
the rule but expressed the following concerns. Comments were
received from two members of the State Advisory Committee on
Child Care Programs on proposed rules concerning the Child
Care Training Center Pilot Programs. Following each comment
is the Commission’s response.

Comment: A commenter asked if NAEYC accreditation stan-
dards were considered in developing the training center selec-
tion criteria in §809.173.
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Response: Training center selection criteria will be specified
in the request for proposal packets and incorporated in the
contracting documents. The Commission is considering several
national accreditations, including NAEYC.

Comment: A commenter asked if §809.173 required private
funding.

Response: The Commission seeks to develop local partner-
ships in the pilot projects that include additional sources of fund-
ing that can be used to both support and expand the projects.
Therefore, there is a decided preference for contributory private
funding.

Comment: A commenter asked if §809.174 was meant to
require a specific number of trainees.

Response: This rule is not meant to specify a specific number of
trainees. Criteria regarding anticipated number of trainees will
be included in the request for proposal packet and incorporated
in the contracting documents for the pilot projects.

Comment: A commenter suggested that §809.171 be amended
to refer to "financially viable" employment. The commenter
stated that the average hourly wage for child care providers
is less than $7.00 per hour and in Austin is less than $6.00 per
hour.

Response: The Commission recognizes the importance of
ensuring that trainees receive sufficient training to enable
them to obtain employment that results in self-sufficiency. In
drafting the text of adopted §809.171, the Commission used the

language of the statute. Therefore, the Commission chooses
not to make this suggested change. The request for proposal
and contracting documents for the pilot programs will contain
information about the need to ensure sufficient training for the
participants.

The rules have been reviewed by the Texas Department of
Protective and Regulatory Services which has submitted no
comments to the Commission regarding the rules.

The new rules are adopted under Texas Labor Code §301.061,
which provides the Texas Workforce Commission with the au-
thority to adopt, amend, or rescind such rules as it deems nec-
essary for the effective administration of Texas Workforce Com-
mission programs and under Texas Labor Code §302.003(j).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801778
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: March 1, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 463–8812

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.



Texas Department of Insurance
Proposed Action

The Commissioner of Insurance, at a public hearing under Docket
No. 2340 scheduled for March 25, 1998 at 9:00 a.m., in Room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, will consider a proposal made in a staff
petition. Staff’s petition (captioned "Second Petition . . .") seeks
amendment of the Texas Automobile Rules and Rating Manual
(the Manual), to adopt new and/or adjusted 1998 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Ref. No. A-0298-04-I)
was filed on February 5, 1998.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 1998 model vehicles.

A copy of the petition, including an exhibit with the full text of
the proposed amendments to the Manual is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6326; refer to (Ref. No. A-0298-04-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance,
P. O. Box 149104, MC 113-2A, Austin, Texas 78714-9104. An
additional copy of comments is to be submitted to David Durden,
Deputy Commissioner, Property and Casualty Insurance Lines, Texas
Department of Insurance, P. O. Box 149104, MC 104-5A, Austin,
Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

TRD-9802006
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 11, 1998

♦ ♦ ♦

Proposed Action

The Commissioner of Insurance, at a public hearing under Docket
No. 2341 scheduled for March 25, 1998 at 9:00 a.m., in Room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, will consider a proposal made in a staff
petition. Staff’s petition (captioned "Third Petition . . .") seeks
amendment of the Texas Automobile Rules and Rating Manual
(the Manual), to adopt new and/or adjusted 1998 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Ref. No. A-0298-05-I)
was filed on February 5, 1998.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 1998 model vehicles.

A copy of the petition, including an exhibit with the full text of
the proposed amendments to the Manual is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6326; refer to (Ref. No. A-0298-05-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance,
P. O. Box 149104, MC 113-2A, Austin, Texas 78714-9104. An
additional copy of comments is to be submitted to David Durden,
Deputy Commissioner, Property and Casualty Insurance Lines, Texas
Department of Insurance, P. O. Box 149104, MC 104-5A, Austin,
Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

TRD-9802007
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: February 111998

ADOPTED
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The Commissioner of Insurance, at a public hearing under Docket
No. 2325 held at 9:00 a.m., January 29, 1998 in Room 100 of the
William P. Hobby Jr. State Office Building, 333 Guadalupe Street in
Austin, Texas, adopted amendments proposed by Staff to the Texas
Automobile Rules and Rating Manual (the Manual), Rule 74.E.1.,
Credit for Young Driver Training. Staff’s petition (Ref. No. A-
1197-36-I) was published in the November 28, 1997 issue of the
Texas Register(22 TexReg 11722).

This order amends Manual Rule 74.E.1. regarding the 10% credit
given for young driver training, commonly referred to as "driver
education." New forms of certificates (including 964-D and 964-E,
Driver Education Certificates) are added to those currently listed as
satisfactory evidence of course completion. Also in Rule 74.E.1., the
standards for these courses and instructors set forth in subsections
a, b, and c are deleted, as those standards are no longer appropriate
because of statutory changes and rule changes by other agencies of
the state.

Senate Bill 964, passed by the 74th Texas Legislature in 1995 made
numerous changes regarding driver education courses. One change
allows the parent or legal guardian, hereafter referred to as "parent"
to teach the course to his or her child or ward, rather than requiring
the course to be taught by a certified instructor at a driver education
school licensed by the Texas Education Agency (TEA) (including
the Central Education Agency, the State Board of Education or the
Commissioner of Education). Although Senate Bill 964 made this
change by reciting the addition of Section 7A to Texas Civil Statutes,
Article 6687b, that article was repealed during that same legislative
session by adoption of the Transportation Code, of which Section
521.142 is the current applicable statute. That statute requires the
Department of Public Safety (DPS) to administer parent-taught driver
education, and DPS has adopted rules accomplishing that mission (37
TAC §§ 18.21-18.24 and 18.31-18.33, all effective April 7, 1997).

The Transportation Code, Section 521.142 provides in regard to
parent-taught driver education, "(d) Completion of a driver training
course approved under this section has the same effect under this Act
as completion of a driver training course approved by the Central
Education Agency." Staff referred to advice by several members
of the Texas Legislature that the legislative intent of this statutory
provision is that parent-taught trainees are entitled to all privileges
(such as insurance discounts) that are extended to driver education
school trainees.

Staff referred to many factors, in addition to the legislative intent
as expressed by several legislators, that support extension of the
insurance discount to parent-taught trainees. One factor is that
DPS rules require the parent-teacher to use a DPS-approved course,
which substantially meets or exceeds DPS’s own model curriculum
prescribed for parent-taught driver education, as well as the TEA
"Driver Education Classroom and In-Car Instruction Curriculum
Guide," which was initially developed for driver education schools.
Furthermore, the parent-taught trainee must pass DPS tests for vision,
road signs, and road rules before an instruction permit (restricted
driver’s license) is issued.

Staff explained the curriculum for parent-taught trainees under DPS
rules must contain a minimum of 14 hours of in-car training,
which is the same total required under TEA rules for school-taught
trainees, though there are certain differences in the details of these
requirements. Also, DPS rules for parents, like TEA rules for schools,
require at least 32 hours of classroom instruction. Furthermore, Staff
was informed that parent-taught trainees generally receive much more
training than these minimum requirements. Staff informally reviewed
a privately developed course that has received DPS approval for

parent-taught driver education, which requires a minimum of 70 hours
behind-the-wheel instruction and 45 hours of classroom instruction.

Staff also reviewed a study initiated by Advanced Traffic Technolo-
gies, Inc. concerning the effectiveness of parent-taught driver educa-
tion. The study found that the average behind-the-wheel test score
for students completing driver education school courses is 87 (out of
100 possible) compared to 94 for parent-taught students. The study
also found that within the first 18 months after licensing, parent-
taught students are involved in severe crashes less frequently than
school-taught students. A severe crash is defined in the study to be
one causing damage exceeding $3,000.00 and/or injuries resulting in
hospitalization.

The information outlined in Staff’s petition warrants the extension of
the 10% credit, currently given to school-taught trainees, to parent-
taught trainees. The standards for driver education courses and
instructors set forth in subsections, a, b, and c, of Rule 74.E.1. need
to be deleted because they do not allow the credit for parent-taught
driver training. Because all driver education courses and instructors
(including parents) are regulated by other state agencies, the Texas
Department of Insurance does not need to specify course standards
nor to require certified instructors.

Another result of Senate Bill 964 has been the development by
the Texas Education Agency of two new forms, (pursuant to Texas
Civil Statutes, Article 4413 (29c), Section 9A) issued as evidence of
completion of driver education courses, namely, 964-D and 964-E,
Driver Education Certificates. Those new form designations need to
be added to the current list of forms in Manual Rule 74.E.1. that
serve as satisfactory evidence of course completion for purposes of
the 10% insurance credit. The new language of Rule 74.E.1. will
allow the use of any other form approved for this purpose by the
Texas Education Agency.

The amendments as adopted by the Commissioner of Insurance are
shown in an exhibit on file with the Chief Clerk under Ref. No. A-
1197-36-I, which is incorporated by reference into Commissioner’s
Order No. 98-0162.

The Commissioner of Insurance has jurisdiction over this matter
pursuant to the Insurance Code, Articles 5.10, 5.96, 5.98, and 5.101.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

Consistent with the Insurance Code, Article 5.96(h), the Department
will notify all insurers writing automobile insurance of this adoption
by letter summarizing the Commissioner’s action.

This agency hereby certifies that the amendments as adopted have
been reviewed by legal counsel and found to be a valid exercise of
the agency’s authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801982
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 9, 1998
Proposal publication date: November 28, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
ADOPTED

23 TexReg 1644 February 20, 1998 Texas Register



The Commissioner of Insurance, at a public hearing under Docket
No. 2326 held at 9:00 a.m., January 29, 1998 in Room 100 of
the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, adopted amendments proposed by Staff to
the Texas Automobile Rules and Rating Manual (the Manual), and
the Texas Standard Provisions for Automobile Policies (the Standard
Provisions), through changes to Amendatory Endorsements 593C and
TE 00 40. Staff’s petition (Ref. No. A-1197-37-I) was published
in the November 28, 1997 issue of theTexas Register(22 TexReg
11722).

This order amends Automobile Policy Endorsements 593C (applica-
ble to the Personal Auto Policy) and TE 00 40 (applicable to the
Business Auto, Garage and Truckers Coverage Forms). Endorsement
593C will become 593D and Endorsement TE 00 40 will become TE
00 40A. The physical damage coverage limit of liability is amended
to allow an insurer not to apply the deductible, should there be one,
when damage to glass is repaired rather than replaced. The new
wording requires that the insurer and insured must mutually agree to
the settlement option, if it is to be used.

It is noted that an insurer’s consent not to apply the deductible for
glass repair becomes inapplicable if the glass is later replaced at the
insurer’s cost as a result of the same occurrence. For example, an
insured may not be satisfied with the repair job, and may then possibly
seek replacement.

The practice of not applying or waiving the deductible began in
the early 1980’s. On October 24, 1984, the Attorney General of
Texas issued Opinion No. JM-218 concerning the legality of the
insurer’s practice of waiving the deductible when the insured agrees
to have the windshield repaired rather than replaced. Staff noted
that one concern expressed in the attorney general opinion was
whether the practice of waiving the comprehensive deductible after
the loss could be considered a contract provision not written into
an approved policy form, or not otherwise approved by the Board.
Staff asserted that one or more insurers have recently made a decision
to discontinue the practice of offering the option of repairing glass
damage due to a concern that the practice may constitute a violation
of the Insurance Code, Article 5.06. Staff asserted that any concerns
regarding the practice of allowing an insurer not to apply a deductible
when glass damage is repaired can be addressed by the approval
of an amended endorsement that allows the insurer and insured to
agree to the waiver of deductible and the glass repair. The new
language accomplishes this purpose by providing that upon mutual
agreement between the insurer and insured, the insurer will not apply
the applicable deductible for a glass loss if the glass is repaired rather
than replaced. Requiring mutual agreement between the insurer and
insured assures that the glass repair option will be utilized only when
feasible and when it is acceptable to an insured.

Staff also asserted that the practice of not applying the deductible
when glass is repaired rather than replaced is good public policy.
The insured benefits by not having to pay the deductible and the
insurer benefits by holding down the cost of losses. The general
insuring public benefits by the lower cost of losses, which holds
down physical damage insurance rates.

The amendments are enhancements without additional premium
charge. Under policy liberalization clauses the changes will become
effective upon the effective date of the amendments (see last
paragraph of this order), without policies or endorsements having
to use the new language. However, a policy or renewal that becomes
effective on or after June 1, 1998 must have the revised endorsement
attached, or else must have the new language incorporated into the
policy itself.

The amendments as adopted by the Commissioner of Insurance are
shown in exhibits on file with the Chief Clerk under Ref. No. A-
1197-37-I, which are incorporated by reference into Commissioner’s
Order No. 98-0161.

The Commissioner of Insurance has jurisdiction over this matter
pursuant to the Insurance Code, Articles 5.06, 5.10, 5.96, and 5.98.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

Consistent with the Insurance Code, Article 5.96(h), the Department
will notify all insurers writing automobile insurance of this adoption
by letter summarizing the Commissioner’s action.

This agency hereby certifies that the amendments as adopted have
been reviewed by legal counsel and found to be a valid exercise of
the agency’s authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801981
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 9, 1998
Proposal publication date: November 28, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
ADOPTED

The Commissioner of Insurance, at a public hearing under Docket
No. 2327 held at 9:00 a.m., January 29, 1998 in Room 100 of
the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, adopted amendments proposed by Staff
to the Texas Automobile Rules and Rating Manual (the Manual).
These amendments to Manual Rule 74 set the credit at 5% for the
optional Youth Group Member Discount, under the Insurance Code,
Article 5.03-5, enacted through House Bill 1498 of the 75th Texas
Legislature. Staff’s petition (Ref. No. A-1197-38-I) was published
in the November 28, 1997 issue of theTexas Register(22 TexReg
11721).

The Insurance Code, Article 5.03-5 provides an insurer may grant
a discount for certain automobile insurance premiums for members
of certain youth groups if necessary qualifications are met. Article
5.03-5 provides the "commissioner by rule shall set the amount of the
discount applicable under this article...." This new article applies to
policies "delivered, issued for delivery, or renewed on or after January
1, 1998."

The Insurance Code, Article 5.03-5 defines "Youth group" as a non-
profit organization that is chartered as a national or statewide organ-
ization that is run exclusively for youth recreational or educational
purposes. The group must have, as part of its program, components
relating to prevention of drug abuse, character development, citizen-
ship training, and physical and mental fitness. The group must have
been in existence for at least 10 years, and must have a membership
of which at least 65 percent are younger than age 22.

In order for an applicant to be eligible, among other requirements
and restrictions, he or she must:

(1) be licensed to drive in this state;
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(2) be a member of a youth group, including an adult leader, board
member, or officer of the group;

(3) be younger than 22 years of age or an adult leader, board member,
or officer of the group;

(4) have held a driver’s license for at least three years on the date the
application is filed;

(5) have not, during the three years preceding the date of the
application, been convicted of a violation of a traffic safety regulation
that involves a moving vehicle; and

(6) have not, during the three years preceding the date of the
application, been found at fault in a motor vehicle accident.

TDI’s Technical Analysis Division recommended that a credit of 5%
be established as the optional discount under Manual Rule 74.J., and
that is the credit hereby adopted. The amount of credit is based on
judgment, since no data concerning likely experience is known to
exist. Once credible actual experience has been gathered, Staff will
propose any amendments to the amount of credit as deemed necessary.

The amendments as adopted by the Commissioner of Insurance are
shown in an exhibit on file with the Chief Clerk under Ref. No. A-
1197-38-I, which is incorporated by reference into Commissioner’s
Order No. 98-0164.

The Commissioner of Insurance has jurisdiction over this matter
pursuant to the Insurance Code, Articles 5.10, 5.96, 5.98, and 5.101.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

Consistent with the Insurance Code, Article 5.96(h), the Department
will notify all insurers writing automobile insurance of this adoption
by letter summarizing the Commissioner’s action.

This agency hereby certifies that the amendments as adopted have
been reviewed by legal counsel and found to be a valid exercise of
the agency’s authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801983
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 9, 1998
Proposal publication date: November 28, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
ADOPTED

The Commissioner of Insurance, at a public hearing under Docket
No. 2332 held at 9:00 a.m., January 29, 1998 in Room 100 of
the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, adopted amendments proposed by Staff
to the Texas Automobile Rules and Rating Manual (the Manual).
The amendments consist of new and/or adjusted 1998 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Ref. No. A-1297-39-I)
was published in the December 19, 1997 issue of theTexas Register
(22 TexReg 12557).

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairabil-
ity, and other relevant loss factors for the specified model year of the
listed vehicles.

The amendments as adopted by the Commissioner of Insurance are
shown in an exhibit on file with the Chief Clerk under Ref. No. A-
1297-39-I, which is incorporated by reference into Commissioner’s
Order No. 98-0163.

The Commissioner of Insurance has jurisdiction over this matter
pursuant to the Insurance Code, Articles 5.10, 5.96, 5.98, and 5.101.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

Consistent with the Insurance Code, Article 5.96(h), the Department
will notify all insurers writing automobile insurance of this adoption
by letter summarizing the Commissioner’s action.

This agency hereby certifies that the amendments as adopted have
been reviewed by legal counsel and found to be a valid exercise of
the agency’s authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801984
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: April 21, 1998
Proposal publication date: November 28, 1997
For further information, please call: (512) 463–6327

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Review
Public Utility Commission of Texas

The Public Utility Commission of Texas files this notice of intention
to review §23.93 relating to Distance Learning, Information Sharing
Programs, and Interactive Multmedia Communications pursuant to the
Appropriations Act of 1997, HB 1, Article IX, Section 167 (Section
167).

As part of this review process, the commission is proposing the re-
peal of §23.93 and is proposing new §26.141 relating to Distance
Learning, Information Sharing Programs, and Interactive Multimedia
Communications in Chapter 26 relating to Substantive Rules Appli-
cable to Telecommunications Service Providers. The proposed repeal
and new rule section may be found in the Proposed Rules section of
the Texas Register. As required by Section 167, the commission will

accept comments regarding whether the reason for adopting the rule
continues to exist in the comments filed on the proposed new section.

Any questions pertaining to this notice of intention to review
should be directed to Rhonda Dempsey, rules coordinator, Office of
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas 78711-3326 or at voice telephone
(512) 936-7308.

16 TAC §23.93. Distance Learning, Information Sharing Programs,
and Interactive Multimedia Communications.

TRD-9801707
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 6, 1998
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.

Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.



OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).



Texas State Board of Public Accountancy
Tuesday, February 17, 1998, 2:00 p.m.

333 Guadalupe Street, Tower III, Suite 900, Room 950F

Austin

Regulatory Compliance Committee

AGENDA:

A. Year 2000 Issues

B. Internal Audit for Fiscal Year 1998

C. Strategic Planning

D. Legislative Appropriation Request for Fiscal Years 2000–2001

E. Affirmative Action Plan Report — Calendar Year 1997

Contact: Amanda G. Birrell, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas 78701–3900, (512) 305–7842.
Filed: February 4, 1998, 2:57 p.m.

TRD-9801619

♦ ♦ ♦
Wednesday, February 18, 1998, 2:30 p.m.

333 Guadalupe Street, Tower III, Suite 900, Room 910

Austin

Executive Committee

AGENDA:

Telephone conference meeting for consideration of nomination for
National Association of State Board of Accountancy Executive
Director caused by previous nominee’s reasonably unforeseeable
withdrawal.

Contact: Amanda G. Birrell, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas 78701–3900, (512) 305–7848.
Filed: February 9, 1998, 2:10 p.m.

TRD-9801858

♦ ♦ ♦
Friday, February 20, 1998, 9:00 a.m.

333 Guadalupe Street, Tower III, Suite 900, Room 910

Austin

Behavioral Enforcement Committee

AGENDA:

A. Investigations:

1. File No. 97–10–01L

2. File No. 97–11–01L

3. File No. 97–12–12L

4. File No. 97–12–04L

5. File No. 97–11–13L

6. File No. 97–12–02L

7. File No. 97–11–04L

8. File No. 97–11–10L

9. File No. 97–08–62L

10. File No. 97–11–14L

11. File No. 97–11–15L

12. File No. 97–11–05L

13. File No. 97–11–18L
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B. Discussion Item

1. File No. 97–04–04L, Re-open Investigation

C. Informal Conferences:

1. File No. 97–07–02L 9:00 a.m.

2. File No. 97–09–28L 10:00 a.m.

3. File No. 97–10–15L 11:00 a.m.

4. File No. 97–09–22L 1:00 p.m.

Contact: Amanda G. Birrell, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas 78701–3900, (512) 305–7842.
Filed: February 4, 1998, 2:57 p.m.

TRD-9801620

♦ ♦ ♦
Friday, February 27, 1998, 9:00 a.m.

333 Guadalupe Street, Tower III, Suite 900, Room 910

Austin

Continuing Professional Education Committee

AGENDA:

A. Consideration of 2–hour ethics courses Value Based Management
— Richard Forrest, CPA

B. Consideration of ethics courses — Dr. James C. Lampe, Walter
G. Austin, CPA

C. Consideration of whether the board should register Kay Micklitz
and Associates as a provider of CPE

D. Consideration of the wording for the opinion survey to be printed
in the next Board Report.

E. Consideration of recommendation from Rules Committee to
change CPE requirements

F. Consideration of date for the next meeting

Contact: Amanda G. Birrell, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas 78701–3900, (512) 305–7842.
Filed: February 4, 1998, 4:43 p.m.

TRD-9801624

♦ ♦ ♦
State Office of Administrative Hearings
Wednesday, April 15, 1998, 10:00 a.m.

1700 North Congress Avenue

Austin

Utility Division

AGENDA:

A Hearing on the Merits is scheduled for the above date and
time: SOAH Docket Number 473–98–0092– Application of SOUTH-
WESTERN BELL TELEPHONE COMPANY for Rate Group Re-
Classification Pursuant to §58–058 of the Texas Utility Code (PUC
Docket Number 18509).

Contact: William G. Newchurch, P.O. Box 13025, Austin, Tesxas
78711–3025, (512) 936–0728.
Filed: February 9, 1998, 10:19 a.m.

TRD-9801760

♦ ♦ ♦
Texas Commission on Alcohol and Drug Abuse
Thursday, February 19, 1998, 10:00 a.m.

444 North Shoreline Boulevard, The Lighthouse Restaurant

Corpus Christi

Regional Advisory Consortium (RAC), Region 11

AGENDA:

Call to order; welcome and introductions, approval of minutes, border
survey; membership report; border initiative update; old business;
new business: discussion of membership plan; public comment/
announcements; and adjournment.

Contact: Heather Harris, 9001 North IH35, Suite 105, Austin, Texas
78753–5233, (512) 349–6669 or (800) 832–9623, extension 6669.
Filed: February 9, 1998, 4:27 p.m.

TRD-9801885

♦ ♦ ♦
Friday, February 20, 1998, 10:00 a.m.

138 Grand Avenue, North East Texas Council on Alcohol and Drug
Abuse

Paris

Regional Advisory Consortium (RAC), Region 4

AGENDA:

Call to order; welcome and introductions, approval of minutes; East
Texas behavioral health network; membership report; licensed chem-
ical dependcncy counselor and facility licensure sanctions; old busi-
ness; MIS update; new business, public comment/announcements;
and adjournment.

Contact: Heather Harris, 9001 North IH35, Suite 105, Austin, Texas
78753–5233, (512) 349–6669 or (800) 832–9623, extension 6669.
Filed: February 11, 1998, 11:12 a.m.

TRD-9802012

♦ ♦ ♦
The State Bar of Texas
Friday, February 13, 1998, 8:30 a.m.

The Texas Law Center, 1414 Colorado, Room 206

Austin

The Texas Commission for Lawyer Discipline

AGENDA:

[PUBLIC SESSION: Call to order/Introductions/Approve Minutes

CLOSED SESSION: Discuss appropriate action with respect to
pending evidentiary cases; pending and potential litigation; special
counsel assignments; and the performance of the General Counsel/
Chief Disciplinary Counsel and staff.

PUBLIC SESSION: Discuss and authorize General Counsel to make,
accept or reject offers or take other appropriate action with respect to
matters discussed in closed session/Review, discuss, and take appro-
priate action on the ABA’s Committee on Professional Discipline’s
offer of assistance/Review and discuss the outcome of recent disci-
plinary trials/Report of Chief Disciplinary Counsel on those matters
unresolved in prior meetings, pending additional information and take
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appropriate action, if any/Review, discuss and take appropriate action
on: statistical and status reports of pending cases; the Commission’s
compliance with governing rules; reports concerning the state of the
attorney disciplinary system and recommendations for refinement;
budget, operations, and duties of the Commission and the General
Counsel’s Office; matters concerning district grievance committees;
the Special Counsel Program and recruitment of volunteers/Discuss
future meetings/Discuss other matters as appropriately come before
the Commission/Public comment/Adjourn.

Contact: Anne McKenna, P.O. Box 12487, Austin, Texas 78711, 1–
800–204–2222.
Filed: February 5, 1998, 2:27 p.m.

TRD-9801652

♦ ♦ ♦
Texas Boll Weevil Eradication Foundation
Wednesday, February 18, 1998, 1:00 p.m. and 4:00 p.m.

Boll Weevil Foundation Office, 3103 Oldham Lane

Abilene

Finance Committee, Management Structure and Organization Com-
mittee

AGENDA:

1:00 Finance Committee

Call to Order

Opening Remarks and Introductions

Discussion and Action: Minutes from prior meeting; FY 1997
Financial status/audit report; FY 1998 budget; FY 1998 financial
Status; 1998 assessment and assessment due dates; Management
committee recommendations; Purchasing Authority

Discussion: Other Business

Adjourn

4:00 Management Structure and Organization Committee

Call to Order

Opening Remarks and Introductions

Discussion and Action: Wage Increase for seasonal employees; Re-
visions to employee handbook; Cost of living Adjustment; Benefits;
New field management position.

Discussion: Other Business

Adjourn

Contact: Katie Dickie Stavinoha, P.O. Box 12847, Austin, Texas
78711, (512) 463–7593.
Filed: February 10, 1998, 10:00 a.m.

TRD-9801899

♦ ♦ ♦
Thursday, February 19, 1998, 8:30 a.m.

TBWEF Headquarters, 3103 Oldham Lane

Abilene

Technical Committee

AGENDA:

Call to Order

Opening Remarks and Introductions

Discussion and Action: 1998 ST/WG Program Protocol; Technical
Advisory Committee Appointment.

Discussions: Other Business

Adjourn

Contact: Katie Dickie Stavinoha, P.O. Box 12847, Austin, Texas
78711, (512) 463–7593.
Filed: February 10, 1998, 10:01 a.m.

TRD-9801900

♦ ♦ ♦
Wednesday, February 19, 1998, 10:00 a.m.

TBWEF Headquarters, 3103 Oldham Lane

Abilene

AGENDA:

Call to Order

Opening Remarks and Introductions

Swear-In New Directors

Discussion and Action: Review minutes from prior meeting; Annual
Audit; Chief Financial Officer’s Report; Financial committee Report;
Program Director’s Report; Adjourn for Executive Session

Executive Session: To consult with attorney in accordance with Tex.
Govt. Code Ann. §551.071; Adjourn Executive Session: Reconvene
Board Meeting

Discussion and Action: Executive Session: Future Referenda: Man-
agement Structure and Organization Committee Report, Technical
Committee report; Executive Director’s Report; USDA/APHIS Re-
port; TDA Report; NCC Report; Chairman’s Report; Setting Next
Meeting Time and Place.

Discussion: Other Business

Adjourn

Contact: Katie Dickie Stavinoha, P.O. Box 12847, Austin, Texas
78711, (512) 463–7593.
Filed: February 10, 1998, 10:01 a.m.

TRD-9801901

♦ ♦ ♦
Texas School for the Deaf
Thursday, February 12, 1998, 6:30 p.m.

1102 South Congress Avenue

Austin

Governing Board Superintendent Search Committee

AGENDA:

(a) Consideration of Superintendent Job Posting

(b) Consideration of Plan to Solicit Input regarding Superintendent
Search.

(c) Consideration of Advertisement for the Position of Superintendent

(d) Consideration of Position Title

(e) Superintendent Job Description
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(f) Superintendent Salary

(g) Superintendent Housing Opportunities

(h) Superintendent Employment by Contract or At-Will

Contact: Twyla Strickland, P.O. Box 3538, Austin, Texas 78764, (512)
462–5303.
Filed: February 4, 1998, 3:57 p.m.

TRD-9801623

♦ ♦ ♦
Friday, February 13, 1998, 8:30 a.m.

1102 South Congress Avenue

Austin

Governing Board Policy Committee

AGENDA:

a. Policy Amendments

BDA — Board Internal Organization: Officers and Officials

BDAB — Board Officers and Officials: Duties and Requirements of
President

BDAC — Board Officers and Officials: Duties and Requirements of
Vice President

BDAD — Board Officers and Officials: Duties and Requirements of
Secretary

BDAE — Board Officers and Officials: Funds Depository

BDB — Board Internal Organization: Internal Committees

CDA — Other Revenues: Investments

DEE — Compensation and Benefits: Expense Reimbursement

DF — Termination of Contract

DFBA — Term Contracts: Suspension/Termination During Contract

FFG — Student Welfare: Child Abuse and Neglect

b. Policy Adoption

DEG — Compensation and Benefits: Retirement Program

Contact: Twyla Strickland, P.O. Box 3538, Austin, Texas 78764, (512)
462–5303.
Filed: February 5, 1998, 4:08 p.m.

TRD-9801664

♦ ♦ ♦
Friday, February 13, 1998, 9:30 a.m.

1102 South Congress Avenue

Austin

Governing Board Policy Committee

AGENDA:

(a) Policy Amendments

BDA — Board Internal Organization: Officers and Officials

BDAB — Board Officers and Officials: Duties and Requirements of
President

BDAC — Board Officers and Officials: Duties and Requirements of
Vice President

BDAD — Board Officers and Officials: Duties and Requirements of
Secretary

BDAE — Board Officers and Officials: Funds Depository

BDB — Board Internal Organization: Internal Committees

CDA — Other Revenues: Investments

DEE — Compensation and Benefits: Expense Reimbursement

DF — Termination of Contract

DFBA — Term Contracts: Suspension/Termination During Contract

FFG — Student Welfare: Child Abuse and Neglect

b. Policy Adoption

DEG — Compensation and Benefits: Retirement Program

Contact: Twyla Strickland, P.O. Box 3538, Austin, Texas 78764, (512)
462–5303.
Filed: February 5, 1998, 4:07 p.m.

TRD-9801740

♦ ♦ ♦
Friday, February 13, 1998, 10:45 a.m.

1102 South Congress Avenue

Austin

Governing Board Budget and Audit Committee

AGENDA:

(a) Consideration of Proposals for Internal Auditing Services.

Contact: Twyla Strickland, P.O. Box 3538, Austin, Texas 78764, (512)
462–5303.
Filed: February 5, 1998, 4:07 p.m.

TRD-9801663

♦ ♦ ♦
Friday, February 13, 1998, 1:00 p.m.

1102 South Congress Avenue

Austin

Governing Board

AGENDA:

1. Call to Order

2. Approval of Minutes from the January 17, 1998 Meeting

3. Audience speakers to Address the Board; Introduction of Visitors

4. Business for Information Purposes

a. Report from Acting Superintendent b. Update on Construction c.
Update on TSD Health Services Assessment

5. Board Reports and Action Items

(1) Policy Committee —a) Policy Amendments — BDA Board
Internal Organization: Officers and Officials, BDAB Board Officers
and Officials: Duties and Requirements of President, BDAC Board
Officers and Officials: Duties and Requirements of Vice President,
BDAD Board Officers and Officials: Duties and Requirements of
Secretary, BDAE Board Officers and Officials; Funds Depository,
BDB Board Internal Organization: internal Committees, CDA Other
Revenues; Contracts: Suspension/Termination During Contract, FFG
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Student Welfare; Child Abuse and Neglect b) Policy Adoption —
DEG — Compensation and Benefits; Retirement Program

(2) Budget and Audit Committee — (a) Consideration of Internal
Auditing Contract

b. Special Committee Reports

c. Consent Agenda*

(1) Consideration of Professional Contracts

(2) Consideration of Professional Services Contracts

d. Other Action Items

(1) Consideration of Memorandum of Understanding with the Texas
Education Agency

(2) Appointment of Interim Superintendent

(3) Acceptance of Mr. Sallop’s Resignation/Retirement

(4) Determining Issues related to Hiring New Superintendent: Job
Description; Salary; Housing Opportunities; Employment by Contract
or At-Will

(5) Consideration of Parent Comments Related to TSD Staff Member

6. Reports or Discussion by Individual Board Members

7. Adjournment

Contact: Twyla Strickland, P.O. Box 3538, Austin, Texas 78764, (512)
462–5303.
Filed: February 5, 1998, 4:07 p.m.

TRD-9801662

♦ ♦ ♦
State Board of Dental Examiners
Friday, February 27, 1998, 9:00 a.m.

SBDE, 333 Guadalupe, Tower 3, Suite 800

Austin

Dental Laboratory Certification

AGENDA:

I. Call to order

II. Roll call

III. Review and approval of past minutes

IV. Orientation of new member

V. Discuss proposing legislative amendments to the Dental Practice
Act.

VI. Discuss interaction with board members appointed as liaison to
the DLCC

VII. Discuss and consider dental laboratory application and registra-
tion fees

VIII. Discuss, consider and vote on certifying the list of registered
dental laboratories

IX. Election of officers

X. Public comments

XI. Announcements

XII. Adjourn

Contact: Mei Ling Clendennen, 333 Guadalupe Street, Tower 3, Suite
800, Austin, Texas 78701, (512) 463–6400.
Filed: February 5, 1998, 4:33 p.m.

TRD-9801669

♦ ♦ ♦
Texas Planning Council for Developmental Dis-
abilities
Wednesday, February 25, 1998, 9:30 a.m.

Texas Rehabilitation Commission, 4900 North Lamar Boulevard,
Public Hearing Room 1410

Austin

Traumatic Brain Injury Advisory Board

AGENDA:

9:30 a.m. — Call to Order

I. Welcome and Introductions

II. Advisory Board Responsibilities

III. Advisory Board Operating Procedures

IV. Advisory Board Plan of Activities

V. Election of Officers

VI. Future Meeting Dates and Sites

VII. Review of TDH Brain Injury Registry Proposed Rules

4:00 p.m. — Adjourn

Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille, are
requested to contact Rosalinda Lopez at (512) 424–4094.

Contact: Roger Webb, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–4080.
Filed: February 9, 1998, 4:27 p.m.

TRD-9801886

♦ ♦ ♦
Texas Diabetes Council
Friday, February 20, 1998, 9:00 a.m.

Tower Building, Conference Room T-607, Texas Department of
Health, 1100 West 49th Street

Austin

Industry Advisory Committee

AGENDA:

The committee will discuss and possibly act on: briefing of algorithm
for Type 2 Diabetes in diabetes management; status reports of
(continuing medical education for physician’s public information
campaign; and the diabetes tool kit); and public comments.

For ADA accommodation, contact Suzzanna C. Currier, ADA
Coordinator in the Office of Civil Rights at (512) 458–7627 or TDD
at (512) 458–7708 at least four days prior to the meeting.

Contact: Amy Pearson, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7490.
Filed: February 5, 1998, 2:32 p.m.
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TRD-9801654

♦ ♦ ♦
Friday, February 20, 1998, 10:00 a.m.

Tower Building, Conference Room T-607, Texas Department of
Health, 1100 West 49th Street

Austin

Managed Care Work Group Committee

AGENDA:

The committee will discuss and possibly act on: an overview of the
Texas Medical Foundation’s quality assurance program; algorithm for
Type 2 Diabetes in diabetes management; status reports of (continuing
medical education for physician’s public information campaign; and
the diabetes tool kit); and public comments.

For ADA accommodation, contact Suzzanna C. Currier, ADA
Coordinator in the Office of Civil Rights at (512) 458–7627 or TDD
at (512) 458–7708 at least four days prior to the meeting.

Contact: Amy Pearson, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7490.
Filed: February 5, 1998, 2:32 p.m.

TRD-9801655

♦ ♦ ♦
State Board for Educator Certification
Friday, February 20, 1998, 3:00 p.m.

Plano ISD, Administration Center, 2700 West 15th Street

Plano

Advanced Certificate Subcommittee

AGENDA:

1. Advanced Certificate

Contact: Denise Jones, SBEC, 1001 Trinity, Austin, Texas 78701,
(512) 469–3005.
Filed: February 11, 1998, 11:44 a.m.

TRD-9802017

♦ ♦ ♦
Advisory Commission on State Emergency Com-
munications
Thursday, February 19, 1998, 10:00 a.m.

333 Guadalupe, Room 100

Austin

AGENDA:

The Committee will Call the Meeting to Order and Recognize
Guests; Hear Public Comment; Hear Reports, Discuss and take
Committee Action, as necessary; Strategic Plan Schedule; PUC
Project No. 18438, Number Conservation Measures in Texas,
Including Consideration of 9–1–1 Impacts and Recommendations
on Rate Center Consolidation Proposals and Other Related PUC
Issues; PUC Project No. 17263, Abbreviated Dialing Arrangements
(Proposed PUC 3–1–1 and 7–1–1 Rule); Approval of Request
for Offer (RFP) on Data Base Operations and Network Systems
Configuration; Approval of January 18, 1998 Commission Meeting
Minutes. The Commission may meet in Executive Session on any of

the items as authorized per Texas Open Meetings Act, and pursuant
to Government Code 551, Subchapter D, 551.071, consultation with
Assistant Attorneys General on pending or contemplated litigation or
to seek legal advice. Adjourn.

Persons requesting interpreter services for the hearing and speech-
impaired should contact Velia Williams at (512) 305–6933 at least
two working days prior to the meeting.

Contact: Velia Williams, 333 Guadalupe Street, Austin, Texas 78701,
(512) 305–6933.
Filed: February 9, 1998, 4:27 p.m.

TRD-9801884

♦ ♦ ♦
General Land Office
Tuesday, February 17, 1998, 10:00 a.m.

1700 North Congress Avenue, Suite 831, Stephen F. Austin Building

Austin

School Land Board

AGENDA:

Approval of previous board meeting minutes; pooling applications:
Giddings Austin Chalk Gas Field, Washington Co.; Sralla Road
(Jackson, W) Field, Harris Co.; Rule West (Strawn) Field, Haskell
Co.; Wildcat Field, Calhoun Co.; Cuba Libre (3rd Hinnant), Webb
Co.; applications to lease highway rights of way for oil and gas,
FM 322, Co. Rd. 19, FM Rd. 50 and FM332, Washington
Co.; consideration of additional tracts, germs and conditions for the
April 7, 1998 oil, gas and other minerals lease sale; Coastal Public
Lands — commercial leasing application, Laguna Madre, Cameron
Co.; easement applications, renewals and assignment/amendments:
Offatts Bayou, Galveston Co.; West Bay, Galveston Co.; Trinity Bay,
Chambers Co.; Lavaca Bay, Calhoun Co.; Galveston Bay, Chambers
Co.; easements applications, renewals and amendments, Galveston
Bay, Chambers Co.; structure cabin permit renewals, Laguna Madre,
Kenedy Co.; Closed Session and Open Session — consideration of
simultaneous purchase and sale of approximately 108.18 acres of
the John McNeil Survey, Brazoria Co.; Closed Session and Open
Session — consideration of simultaneous acquisition and sale of
approximately 20 acres of land in the North 1/2 of Block 183,
original City of Austin, Travis County, Texas (Sec. E, Cesar Chavez
and Trinity) Austin, Austin Co., Texas; Closed Session and Open
Session — consideration of simultaneous acquisition and sale of
approximately 20 acres of land out of the NE/4 Section 26, Block
33, T-1–N, T & P RR Co. Survey, a portion of the Big Spring
State Hospital, Big Spring, Howard Co., Texas; Closed Session and
Open Session: consideration of proposed settlement agreement with
certain defendants, Cause 97–12328, State v. Langdon et al; Closed
Session and Open Session — status report on underpayment claims
at issue in Cause 971384, TransTexas Gas Corp. v. Texas General
Land Office, v. TransTexas Gas Corp., Conoco, Inc., and First Union
Bank of Connecticut; Closed Session and Open Session- status report
on State of Texas et al v. Amoco Production Company, et al, Cause
#95–08680, 345th Judicial District Court, Travis Co., Texas; Closed
Session and Open Session — pending or contemplated litigation; and/
or settlement offers.

Contact: Linda K. Fisher, 1700 North Congress Avenue, Room 831,
Austin, Texas 78701, (512) 463–5016.
Filed: February 9, 1998, 4:27 p.m.

TRD-9801887
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♦ ♦ ♦
Office of the Governor — Criminal Justice Divi-
sion
Friday, March 27, 1998, 9:00 a.m.

Capitol, Room 2E.16, Lieutenant Governor’s Reception Room,
Capitol Building East Side

Austin

Governor’s Juvenile Justice Advisory Board

AGENDA:

I. Call to Order

II. Welcome

III. Approval of Minutes

IV. Staff Introduction of Reports

V. Board Recommendations

VI. Discussion of Next Meeting

VII. Adjourn

Contact: Louri O’Leary, P.O. Box 12428, Austin, Texas 78711, (512)
463–1884
Filed: February 11, 1998, 11:00 a.m.

TRD-9802004

♦ ♦ ♦
Texas Department of Health
Friday, February 13, 1998, 9:30 a.m.

Exchange Building, Room N-218, Texas Department of Health, 8407
Wall Street

Austin

Optician’s Registry Advisory Committee, Complaints Subcommittee

AGENDA:

The subcommittee will discuss and possibly act on: proposed amend-
ments to rules relating to the complaint process (25 TAC Chap-
ter 129); staff report concerning closed complaints; and complaints
OP98–003 and OP98–005.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Stephen Mills, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6661.
Filed: February 5, 1998, 10:08 a.m.

TRD-9801633

♦ ♦ ♦
Friday, February 13, 1998, 10:15 a.m.

Exchange Building, Room N-218, Texas Department of Health, 8407
Wall Street

Austin

Optician’s Registry Advisory Committee, Rules Subcommittee

AGENDA:

The subcommittee will discuss and possibly act on: proposed
amendments to rules (25 TAC Chapter 129).

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Stephen Mills, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6661.
Filed: February 5, 1998, 10:08 a.m.

TRD-9801634

♦ ♦ ♦
Friday, February 13, 1998, 11:00 a.m.

Exchange Building, Room N-218, Texas Department of Health, 8407
Wall Street

Austin

Optician’s Registry Advisory Committee, Public and Professional
Relations Subcommittee

AGENDA:

The subcommittee will discuss and possibly act on: development of
public information items (newsletters, brochures, and other related
material).

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Stephen Mills, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6661.
Filed: February 5, 1998, 10:08 a.m.

TRD-9801635

♦ ♦ ♦
Friday, February 13, 1998, 12:00 p.m.

Exchange Building, Room N-218, Texas Department of Health, 8407
Wall Street

Austin

Optician’s Registry Advisory Committee

AGENDA:

The committee will introduce guests and will discuss and possibly act
on: approval of the minutes of the committee meeting held November
4, 1997; chairman’s report; financial report; program director’s
report; subcommittee reports (Complaints Subcommittee (proposed
amendments to rules relating to the complaint process (25 Texas
Administrative Code (TAC), Chapter 129); Rules Subcommittee
(proposed amendments to rules (25 TAC, Chapter 129); Public
and Professional Relations Subcommittee (development of public
information items)); impact of managed care on opticianry; public
comment; and other business not requiring action.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Stephen Mills, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6661.
Filed: February 5, 1998, 10:08 a.m.

TRD-9801636

♦ ♦ ♦
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Saturday, February 21, 1998, 9:30 a.m.

Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street

Austin

Midwifery Board Grievance Committee

AGENDA:

The committee will discuss and possibly act on: hearings and
recommendations for complaints #95–02, #97–06, and #97–07.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Belva Alexander, 1100 West 49th Street, Austin, Texas
78756, (512) 458–7111, extension 2067.
Filed: February 11, 1998, 9:45 a.m.

TRD-9801986

♦ ♦ ♦
Saturday, February 21, 1998, 11:00 a.m.

Tower Building, Room T-607, Texas Department of Health, 1100
West 49th Street

Austin

Midwifery Board Grievance Rules Committee

AGENDA:

The committee will introduce guests and will discuss and possibly act
on: establishing ground rules for the meeting; a visit to the parking
lot; review/acceptance of pages one-five of proposed complaint
procedures; continued review of proposed complaint procedures;
writing assignments review (category status of a complaint; peer
review and informal hearings to include recommendations/sanctions);
continue or make additional writing assignments; setting of the date
and time of the next committee meeting; and an evaluation of this
meeting.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Belva Alexander, 1100 West 49th Street, Austin, Texas
78756, (512) 458–7111, extension 2067.
Filed: February 11, 1998, 9:45 a.m.

TRD-9801987

♦ ♦ ♦
Friday, February 27, 1998, 9:30 a.m.

Moreton Building, Room M-652, Texas Department of Health, 1100
West 49th Street

Austin

Kidney Health Care Advisory Committee

AGENDA:

The committee will meet to discuss and possibly act on: update
on the Sunset commission review; budget status (fiscal years 1997
and 1998); impact of immigration reform on Kidney Health Care;
Legislative Initiatives for the 76th Legislative Session; budget pro-
posal for fiscal years 2000 and 2001; status of the Medicaid medical
transportation program; update on the drug rebate contract (proposed
policy regarding non-participating pharmaceutical companies) drug

issues (proposed delayed effective date on additions to reimbursable
drug list; and Desi-Drugs); proposed revisions to the reimbursable
drug list (Rezulin (tabled from precious meeting); Catapres patches
(tabled from previous meeting); Nitroglycerin patches (tabled from
previous meeting); Ganciclovir; MagneBind; proposed revision to
coverage of Cell-Cept; and the difference in the reimbursement rate
of Prograf and Neoral); update on the Vendor Drug Consolidation
project; highlights from the 1997 annual report; and public comment.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Juanita Waley, 1100 West 49th Street, Austin, Texas 78756,
(512) 458–7796.
Filed: February 11, 1998, 9:45 a.m.

TRD-9801988

♦ ♦ ♦
Texas Health Care Information Council
Thursday, February 19, 1998, 9:00 a.m.

Brown-Heatly Building, 4900 North Lamar, Room 1501

Austin

Health Information Systems Technical Advisory Committee

AGENDA:

The Texas Health Care Information Council’s Health Information
Systems Technical Advisory Committee will convene in open session,
deliberate, and possibly take formal action on the following items:
minutes of January 20, 1998; update on vendor selection process
for data warehouse project; recommendations on hospital discharge
data specifications, requirements, edits, and edit processes, (25 TAC
1301.11–1301.19); recommendations on process for management of
provider comments to be attached to hospital discharge data (25 TAC
1301.17(e) and 25 TAC 1301.18(k)); and recommendations specific
to data security and confidentiality (25 TAC 1301.12(g) and 25 TAC
1301.18(b)(1)).

Contact: Jim Loyd, 4900 North Lamar boulevard, Room 3407, Austin,
Texas 78751, (512) 424–6492, fax: (512) 424–6491.
Filed: February 6, 1998, 1:38 p.m.

TRD-9801712

♦ ♦ ♦
Texas Health Insurance Risk Pool (“Health
Pool”)
Tuesday, February 17, 1998, Audit Subcommittee 9:00 a.m.;
Board — 9:30 a.m.; Grievance Subcommittee following
Board meeting.

301 Congress, Suite 500, offices of LaShelle, Coffman and Boles,
Ltd

Austin

Board and Audit and Grievance Subcommittees

AGENDA:

Some members will participate via teleconference because it is
difficult or impossible for such members to attend the meeting.

I. Subcommittees: Audit: Discussion and possible action on: 1)
Budgets. 2) Banking matters and line of credit. 3) TDI rules
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on financial reporting and assessments. Grievance: Discussion and
possible action on: 1) Notice of grievance procedures to applicants
and insureds.

II. Board. Discussion and possible action on: 10 Subcommittee
reports. 2) Review with BlueCross BlueShield, Texas, Inc., personnel
on utilization review and case management and other benefit issues.
3) Report on TDI assessment rule and data call. 4) TDI financial
reporting rule. 5) TDI notice rule and form. 6) Contract and fees
for Third Party Administrator. 7) Invitation for Bid for management
services. 8) Status of enrollment process. 9) Complaint procedure.
10) Status report on Pool publicity. 11) Public comment. 12) Other
management or administrative matters. 13) Setting of next meeting.

Contact: Rhonda Myron, 333 Guadalupe Street, Austin, Texas 78701,
(512) 463–6651.
Filed: February 9, 1998, 5:01 p.m.

TRD-9801890

♦ ♦ ♦
Health Professions Council
Monday, February 23, 1998, 9:00 a.m.

333 Guadalupe Street, Suite 2–225

Austin

AGENDA:

1. Call to Order, 9:00 a.m.

2. Roll Call and Introductions

3. Minutes of January 6, 1998

4. Report of Committees

4.1– Budget Report

4.2– Committee Structure/Reorganization

5. Old Business

6. New Business

6.1 LAR Issues

6.2 Request for AG Opinions on “Testimonials”

6.3 Year 2000

6.4. Texas Protects- Permanent Life Insurance Program

7. Announcements

8. Comments From Audience

9. Next Meeting

10. Adjourn

Contact: Jane McFarland, 333 Guadalupe Street, Suite 2–220, Austin,
Texas 78701, (512) 305–8550.
Filed: February 11, 1998, 11:20 a.m.

TRD-9802014

♦ ♦ ♦
Texas Higher Education Coordinating Board
Wednesday, February 18, 1998, 10:00 a.m.

Chevy Chase Office Complex, Building One, Room 1–100B, 7700
Chevy Chase Drive

Austin

Family Practice Residency Advisory Committee

AGENDA:

Approval of Summary Notes for November 12, 1997 meeting;
Physician Education Loan Repayment Program- Collection Process;
Family Practice Statewide Preceptorship Program; Review of Annual
Financial Reports; Update on Graduate Medical Education Program
and Funding; and Other Business.

Contact: Stacy Silverman, THECB, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, (512) 483–6206.
Filed: February 9, 1998, 5:01 p.m.

TRD-9801891

♦ ♦ ♦
Friday, February 20, 1998, 9:30 a.m.

Chevy Chase Office Complex, Building One, Room 1–100B, 7700
Chevy Chase Drive

Austin

Advisory Committee on Core Curriculum

AGENDA:

Approval of minutes from previous meeting; Announcements; Dis-
cussion of report and decisions on recommendations to accompany
report; and Planning discussion for committee work following sub-
mission of report.

Contact: Catherine Parsoneault, P.O. Box 12788, Capitol Station,
Austin, Texas 78711, (512) 483–6214.
Filed: February 11, 1998, 11:05 p.m.

TRD-9802010

♦ ♦ ♦
Texas Affordable Housing Task Force
Wednesday, February 25, 1998, 10:00 a.m.

Texas State Capitol Extension, Room E2.012

Austin

AGENDA:

Approval of Minutes from January Meeting; Invited Testimony; and
Public Comment.

Contact: Jeffrey D. Clark, 507 Sabine, #900, Waller Creek Office
Building, Austin, Texas 78701, (512) 475–3934.
Filed: February 11, 1998, 10:10 a.m.

TRD-9801996

♦ ♦ ♦
Texas Department of Human Services (TDHS)
Tuesday-Wednesday, February 17–18, 1998, 9:00 a.m.

111 East 17th Street, Lyndon B. Johnson Building, Room 501

Austin

Nursing Facility Administrators Advisory Committee

AGENDA:

1. Review minutes from January meeting. 2. Status of Rules
Development. 3. Case Summary Review. 4. Review of Case Action
Items.
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Contact: Jerry Walker, P.O. Box 149030, Austin, Texas 78714–9030,
(512) 834–6681.
Filed: February 9, 1998, 3:16 p.m.

TRD-9801862

♦ ♦ ♦
Texas Department of Insurance
Tuesday, March 3, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–97–2238.C — In the Matter of EVERETT ISOM.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801910

♦ ♦ ♦
Tuesday, March 3, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–98–0155.C — To consider the application of SCOTT
P. NEWTON, Watauga, Texas, for an Adjuster’s License to be issued
by the Texas Department of Insurance.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801911

♦ ♦ ♦
Wednesday, March 4, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–97–2040.C — To consider whether disciplinary
action should be taken against ELEUTERIO GALVAN, JR., Houston,
Texas, who holds a Group I, Legal Reserve Life Insurance Agent’s
License issued by the Texas Department of Insurance (reset from 1/
6/98).

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801912

♦ ♦ ♦
Wednesday, March 4, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–98–0073.C — To consider whether disciplinary ac-
tion should be taken against RICHARD O. CUPP, Orange, Texas,

who holds a Group I, Legal Reserve Life Insurance Agent’s License
and a Local Recording Agent’s License issued by the Texas Depart-
ment of Insurance.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801913

♦ ♦ ♦
Wednesday, March 4, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–95–0206.E — Prehearing Conference in the
matter of the Appeal of TRAVELERS INDEMNITY COMPANY
OF RHODE ISLAND from a decision of the Texas Workers’
Compensation Insurance Facility.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801914

♦ ♦ ♦
Thursday, March 5, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–97–1986.C —To consider whether disciplinary
action should be taken against VICTOR SORIANO, San Antonio,
Texas, who holds a Local Recording Agent’s License issued by the
Texas Department of Insurance (reset from 1–7–98).

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801915

♦ ♦ ♦
Thursday, March 5, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–987–0094.B —To consider whether TIME IN-
STALLMENT ACCEPTANCE has violated Texas Insurance Code
Annotated Articles 24.11(c)(3), 24.17(c), 24.22 and 28 Texas Admin-
istrative Code §§25.32(b), 25.43, 25.44, 25.48, 25.49, 25.50, 25.59,
25.64 and 25.84.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801916

♦ ♦ ♦
Friday, March 6, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

23 TexReg 1698 February 20, 1998 Texas Register



Austin

AGENDA:

Docket No. 454–98–0209.C — In the Matter of GREGORY
LAKOVICH.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801917

♦ ♦ ♦
Texas State Library and Archives Commission
Monday, February 23, 1998, 1:00 p.m.

1201 Brazos, Room 202

Austin

AGENDA:

1. Approve Minutes of the January 26, 1998 Commission meeting.

2. Approve contracts greater then $100,000.

3. Approve acceptance of gifts greater than $500.

4. Report of the Director and Librarian.

5. Discuss and approve publication of proposed rules for the TexShare
program, 13 §§8.1–8.6, as revised

6. Discuss and approve TexShare Grants Guidelines for public
distribution.

7. Discuss and approve for public distribution guidelines for grants
in SFY 1999:

A) LSTA Library Cooperation Grants Guidelines — Technology;

B) LSTA Library Cooperation Grants Guidelines — Services;

C) LSTA Establishment Grants Guidelines;

D) LSTA Special Project Grant Guidelines;

E) Application Guidelines and Forms.

8. Discuss and approve publication of proposed changes in rules for
administraiton of grants in SFY 2000:

A) Repeal of rules on Establishment Grants nd Internet Assistance
Grants.

B) Adoption of State Plan for the Library Services Technology Act
in Texas.

C) General Grant Policy and Uniform Grants Management Standards
(UGMS) by reference.

D) LSTA Library Cooepration Grants Guidelines — Technology;

E) LSTA Library Cooperation Grants Guidelines — Services;

F) LSTA Establishment Grants Guidelines;

G) LSTA Special Project Grant Guidelines; and

H) Interlibrary Loan Grant Guidelines

9. Review 1997 Affirmative Action Report

10. Public comment

Contact: Michele Lamb, P.O. Box 12927, Austin, Texas 78711, (512)
463–5460.
Filed: February 10, 1998, 4:01 p.m.

TRD-9801966

♦ ♦ ♦
Texas Department of Licensing and Regulation
Tuesday, February 17, 1998, 1:00 p.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider the possible assessment of adminis-
trative penalties against the Respondent, Ronnie Shuck, for perform-
ing environmental air conditioning contracting without first obtaining
an environmental air conditioning endorsement on his license in vi-
olation of Tex. Rev. Civ. Stat. Ann. art. 8861 (the Act) §4(c); for
performing work under his own name, a business other than the one
listed as his business affiliation on his license in violation of 16 TAC
§75.70(b); and for failing to provide the consumer proper installa-
tion, service and mechanical integrity in violation of the Act §5(a),
pursuant to the Act and Tex.Rev.Civ.Stat. Ann. art. 9100; the Tex.
Gov’t. Code ch. 2001; and 16 TAC chs. 60 and 75.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 6, 1998, 9:43 a.m.

TRD-9801683

♦ ♦ ♦
Tuesday, February 17, 1998, 2:30 p.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an
Administrative Hearing to consider the possible assessment of ad-
ministrative penalties against the Respondent, Michael Patrick Hur-
ley, for failing in 1995 to provide the consumer proper instal-
lation, service and mechanical integrity which is a violation of
Tex.Rev.Civ.Stat. Ann. art. 8861 (the Act) §5(a); pursuant to the Act
and Tex.Rev.Civ.Stat. Ann. art. 8861 and 9100; the Tex. Gov’t.Code
ch. 2001; and 16 TAC chs. 60 and 75.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 6, 1998, 9:43 a.m.

TRD-9801684

♦ ♦ ♦
Wednesday, February 18, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Boilers

AGENDA:

According to the complete agenda, the Department will hold Admin-
istrative Hearings to consider the possible assessment of administra-
tive penalties against the following Respondents: South Austin Health
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Clinic; Southwest Research Institute; Steven Oaks Hotel; Stonewood
Terrace Apartments; Summit Ridge Apartments; Sunshine Cleaners;
Super Care Cleaners; Taras Apartments; Terrace Garden Nursing
Home; Trammel Crow Company; Trans Texas Amusements Incor-
porated; Viking Cleaners; West 25 Street Dry Cleaners; Whispering
Pines Apartments; White Settlement Ind. Schools; Widget Apart-
ments; A-1 Dry Cleaners; Air Liquide America; Alamo Laundry; Al-
lanto Cleaners; Aluminum Company of America; and Webers Clean-
ers for failing to pay inspection fees to obtain certificates of operation
for the Respondents’ boiler(s), a violation of Texas Health and Safety
Code Ann. (the Code) ch. 755 and 16 Tex. Admin. Code (TAC) ch.
65, pursuant to the Code and Tex. Rev. Civ. Stat. Ann. Art. 9100;
Tex. Gov’t Code ch. 2001 (APA); and 16 TAC ch. 65.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 6, 1998, 9:43 a.m.

TRD-9801863

♦ ♦ ♦
Wednesday, February 18, 1998, 1:00 p.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Boilers

AGENDA:

According to the complete agenda, the Department will hold Ad-
ministrative Hearings to consider the possible assessment of admin-
istrative penalties against the following Respondents: Ambassador
II; American Adventure; Applied Materials; Arlington View Sewing
Company; Audobon Cleaners; Bailey’s Cleaners and Hatters; Better
Cleaners; BPM Club; Bryan Arms Apartments; Buffets Incorporated;
Clean Express Cleaners; The Club at Cimarron; Crest Cleaners; and
The Crossing Apartments; Cullen Cleaners Incorporated; Dry Clean
Super Center; Dry Cleaning USA; and Evans Avenue Cleaners; for
failing to pay inspection /certification fee(s) to obtain certificates of
operation for the above named Respondent’s boiler(s), a violation
of Texas Health and Safety Code Ann. (the Code) ch. 755 and
16 Tex. Admin. Code (TAC) ch. 65, pursuant to the Code and
Tex.Rev.Civ.Stat. Ann. Art. 9100; Tex. Gov’t Code ch. 2001
(APA); and 16 TAC ch. 65.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 9, 1998, 3:16 p.m.

TRD-9801865

♦ ♦ ♦
Thursday, February 19, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold Ad-
ministrative Hearings to consider the possible assessment of admin-
istrative penalties against the Respondent, Michael Garrison, for per-
forming air conditioning and/or refrigeration contracting without first
obtaining the required license in violation of Tex.Rev.Civ.Stat. Ann.
art. 8861 (the Act) §3(B), pursuant to the Act and Tex. Rev.Civ.Stat.

Ann. art. 9100; the Tex. Gov’t Code ch. 2001; and 16 TAC chs. 60
and 75.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 6, 1998, 9:43 a.m.

TRD-9801864

♦ ♦ ♦
Monday, February 23, 1998, 1:30 p.m.

920 Colorado, E.O. Thompson Building, Fourth Floor Conference
Room

Austin

Architectural Barriers Advisory Committee

AGENDA:

I. Call to Order

II. Record of Attendance

III. Approval of Minutes

IV. Staff Reports

A. Reviews

B. Inspections

C. Complaints

D. Variances

V. Public Comment

VI. Subcommittee Reports

A. Rules

B. Program Review

C. Standards

D. Enforcement

VII. New Business

VIII. Schedule Next Meeting

IX. Adjournment

Contact: Rachelle Martin, 920 Colorado, Austin, Texas, 78701, (512)
463–2907.
Filed: February 11, 1998, 10:09 a.m.

TRD-9801995

♦ ♦ ♦
Texas Lottery Commission
Wednesday, February 18, 1998, 9:00 a.m.

611 East Sixth Street, Grant Building, Commission Auditorium

Austin

Firearms Panel

AGENDA:

According to the agenda summary, the Firearms Panel will be called
to order with opening remarks and introductions and discussion of
panel objectives; Report and discussion of various liability issues re-
lating to the Texas Lottery Commission and use of force, firearms
and other enforcement tools; Report and discussion of TCLOSE re-
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quirements, and risk analysis regarding firearms and other enforce-
ment tools; Report and discussion regarding role, rights, duties, and
responsibilities of Texas Lottery Commission investigators; and situa-
tions threatening the safety and welfare of investigators and criminal
activity presented; Report and discussion regarding procedures and
policies implemented by other entities and proposed Texas Lottery
Commission procedures and policies, Discussion and action regard-
ing recommendations; Concluding remarks; Adjournment.

For ADA assistance, call Michelle Guerrero at (512) 344–5113 at
least two days prior to meeting.

Contact: Michelle Guerrero, P.O. Box 16630, Austin, Texas 78761–
6630, (512) 344–5113.
Filed: February 10, 1998, 4:02 p.m.

TRD-9801967

♦ ♦ ♦
Texas State Board of Medical Examiners
Thursday, February 5, 1998, 10:30 a.m.

333 Guadalupe, Tower 2, Suite 225

Austin

Joint Meeting: Endorsement Committee and Examination Committee

EMERGENCY REVISED AGENDA:

In addition to previously posted agenda, the committee will consider
an amendment to Chapter 163 regarding a change in title from Ad-
visory board of Osteopathic Specialists to the Bureau of Osteopathic
Specialists

Call to Order and Roll Call.

Executive session under the authority of the Open Meetings Act,
§551.071 of the Government Code and Article 4495b, §§2.07(b)
and 2.09(o), Texas Revised Civil Statutes to consult with counsel
regarding pending or contemplated litigation.

Discussion/recommendation regarding falsification of applications for
licensure

Letters of eligibility, §3.04(g)(3) of the Medical Practice Act

Review of applications for licensure for a determination of eligibility
referred to the committee by the Executive Director

Proposed rule changes regarding documentation for Fifth Pathway ap-
plicants, deletion of the word “foreign” from the phrase “unapproved
foreign medical school(s)”, and substitute the use of the title Advi-
sory Board of Osteopathic Specialists with the Bureau of Osteopathic
Specialists

Discussion/recommendation regarding possible response to an Attor-
ney General Opinion request

Executive Session under the authority of the Open Meetings Act,
§551.071 of the Government Code and Article 4495b, §§2.07(b) and
2.09(o), Texas Revised Civil Statutes, and the Medical Practice Act,
Article 4495b, §3.081, Texas Revised Civil Statutes.

REASON FOR EMERGENCY: Information has come to the attention
of the agency and requires prompt consideration.

Contact: Pat Wood, P.O. Box 2018, MC-901, Austin, Texas 78768–
2018, (512) 305–7016; fax: (512) 305–7008.
Filed: February 4, 1998, 2:25 p.m.

TRD-9801617

♦ ♦ ♦

Friday, February 6, 1998, 10:30 a.m.

333 Guadalupe, Tower 2, Suite 225

Austin

Standing Orders Committee

EMERGENCY REVISED AGENDA:

In addition to previously posted agenda, the following has been added:

Discussion/recommendation and possible action regarding the prac-
tice of anesthesiology assistants and nurse anesthetists.

Executive Session under the authority of the Open Meetings Act,
§551.071 of the Government Code and Article 4495b, §§2.07(b) and
2.09(o), Texas Revised Civil Statutes, and the Medical Practice Act,
Article 4495b, §3.081, Texas Revised Civil Statutes.

REASON FOR EMERGENCY: Information has come to the attention
of the agency and requires prompt consideration.

Contact: Pat Wood, P.O. Box 2018, MC-901, Austin, Texas 78768–
2018, (512) 305–7016; fax: (512) 305–7008.
Filed: February 4, 1998, 2:25 p.m.

TRD-9801618

♦ ♦ ♦
Friday, February 6, 1998, 5:00 p.m.

333 Guadalupe, Tower 3, Suite 610

Austin

Disciplinary Panel

EMERGENCY MEETING AGENDA:

Call to order

Roll Call.

Consideration of the Application for Temporary Suspension of the
license of Bruce Stanton Hinkley, M.D., License D-9497.

Adjourn.

Executive session under the authority of the Open Meetings Act,
§551.071 of the Government Code and Article 4495b, §§2.07(b)
and 2.09(o), Texas Revised Civil Statutes to consult with counsel
regarding pending or contemplated litigation.

REASON FOR EMERGENCY: Information has come to the attention
of the agency and requires prompt consideration.

Contact: Pat Wood, P.O. Box 2018, MC-901, Austin, Texas 78768–
2018, (512) 305–7016; fax: (512) 305–7008.
Filed: February 6 1998, 8:34 a.m.

TRD-9801672

♦ ♦ ♦
Midwestern State University
Thursday, February 12, 1998, 2:00 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents Executive Committee

AGENDA:

The Executive committee will tour Ligon Coliseum, Bea Wood hall,
O’Donohoe Hall and the Clark Student Center. The committee will
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review the 11/13/97 committee minutes and will receive recommenda-
tions and discuss the Clark Student Center Renovation Project Addi-
tional Expense; Parking Lot of West Campus Drive; Bond Resolutions
to finance bonds not to exceed $9 million; Special Item/Legislative
Appropriations Request 2000–2001 for Streets and Parking Lots; and
overall Campus Space Utilization and New Construction Projects.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.
Filed: February 9, 1998, 12:09 p.m.

TRD-9801845

♦ ♦ ♦
Thursday, February 12, 1998, 3:30 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents Finance and Audit Committee

AGENDA:

The Finance and Audit Committee will review minutes of the commit-
tee meeting 11/13/97 and will receive recommendations and discuss
the purchase of Microfridge Units for housing; implementation of a
BCIS course fee; Spectrum Program funding; Increase of Board Des-
ignated Local Tuition (formerly General Use Fee); and Items $30,000
and under in FY 1998–1998 approved by President per Board autho-
rization.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.
Filed: February 9, 1998, 12:09 p.m.

TRD-9801846

♦ ♦ ♦
Thursday, February 12, 1998, 4:00 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents Personnel and Curriculum Committee

AGENDA:

The Personnel and Curriculum Committee will review minutes of
the committee meeting November 13, 1997 and will receive spring
enrollment and small class reports, and the last day enrollment
report for the fall 1997 semester. The committee will receive
recommendations and discuss position changes in the FY 1997–
1998 budget, Temporary Faculty Additions In the Intensive English
Language Institute; Temporary Staff Addition in the International
Recruiting Office; New Position in the 1998 1999 Budget for a
Tennis coach/Physical Education Instructor; Change from Master
of Education with Major in Teaching to Master of Education with
Major in Curriculum and Instruction; and Approval of Graduate and
Undergraduate Catalogs. The committee will also consider proposed
policy manual changes with regard to the following policies: #2.31
change in administration selection process; #2.37 modification of
committee appointments and makeup; #3.120 criteria for granting
of tenure and promotion; #3.225 longevity pay; #3.313 vehicle
operator’s license requirements; #3.334 vehicle use policy; #3.317
emeritus status; and the addition of Return to Work Policy and
Disability Grievance Procedures to theMSU Policies and Procedures
Manual.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.

Filed: February 9, 1998, 12:09 p.m.

TRD-9801847

♦ ♦ ♦
Thursday, February 12, 1998, 4:30 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents Student Services Committee

AGENDA:

The Student Services Committee will review minutes of the commit-
tee meeting November 13, 1997 and will receive Student Govern-
ment Report and will receive information and discuss renaming of
West Campus Drive in Honor of Dr. Louis Rodriguez, and room and
board rates for 1998–1999.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.
Filed: February 9, 1998, 12:09 p.m.

TRD-9801848

♦ ♦ ♦
Thursday, February 12, 1998, 4:45 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents University Development Committee

AGENDA:

The University Development Committee will review minutes of the
committee meeting November 13, 1997 and a summary of gifts,
grants, and pledges received 9/1/97–1/16/98.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.
Filed: February 9, 1998, 12:09 p.m.

TRD-9801849

♦ ♦ ♦
Thursday, February 12, 1998, 5:00 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents Athletics Committee

AGENDA:

The Athletics Committee will review minutes of the committee
meeting November 13, 1997 and receive an athletics update report.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.
Filed: February 9, 1998, 12:09 p.m.

TRD-9801850

♦ ♦ ♦
Friday, February 13, 1998, 9:00 a.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents
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AGENDA:

The Board of Regents will consider the minutes of the November
14, 1998, January 12, 1990 and January 20, 1998 Board of Regents
meetings and will review financial reports for the months ending
October, November and December 1997. A Nominating Committee
will make a recommendation concerning the university president’s
contract for 1998–1999. The Board will consider recommendations
and receive information from the Executive, Finance and Audit,
Personnel and Curriculum, Student Services, University Development
and Athletics Committees of the Board. A report will be presented
by the president of the university concerning developments at MSU.
Item concerning the sale of Southwest Parkway Land and salaries
of Small Business Development Center employees will be discussed
in executive session. The Board of Regents of Midwestern State
University reserves the right to discuss any items in Executive Session
whenever legally justified and properly posted in accordance with the
Texas Government Code Chapter 551.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Texas
76308, (940) 397–4212.
Filed: February 10, 1998, 8:40 a.m.

TRD-9801893

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Wednesday, February 18, 1998, 9:30 a.m. and 1:00 p.m.

Room 201S, Building E, 12100 Park 35 Circle

Austin

AGENDA:

The Commission will consider approving the following matters on
the agenda: Hearing Request; Class 3 Modification to Hazardous
Waste Permit; District Matter; Superfund; Resolution; Sludge En-
forcement Agreed Order; Public Water Supply Enforcements Agreed
Orders; Agricultural Enforcement Agreed Order; Industrial Waste
Discharge Enforcement Agreed Order; Petroleum Storage Tank En-
forcement Default Orders; Petroleum Storage Tank Agreed Order;
Industrial Hazardous Waste Enforcement Agreed Orders; Municipal
Solid Waste Enforcement Agreed Order; Municipal Solid Waste En-
forcement Default Order; Industrial Solid Waste Enforcement Pro-
posed Order; On-Site Sewage Installer Enforcement Default Order;
Air Enforcement Agreed Orders; Rules; Executive Session; the Com-
mission will consider items previously posted for open meeting and at
such meeting verbally postponed or continued to this date. With re-
gard to any item, the Commission may take various actions, including
but not limited to rescheduling an item in its entirety or for particular
action at a future date or time. (Registration for 9:30 agenda starts
8:45 until 9:25). The Commission will consider the following matters
at its 1:00 p.m. agenda: Proposal for Decisions.

Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: February 9, 1998, 4:33 p.m.

TRD-9801889

♦ ♦ ♦
Wednesday, February 18, 1998, 9:30 a.m.

Room 201S, Building E, 12100 Park 35 Circle

Austin

REVISED AGENDA:

The Commission will consider approving the following matters on
the addendum to the agenda: Agricultural Matter.

Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: February 10, 1998, 12:39 p.m.

TRD-9801937

♦ ♦ ♦
Thursday, February 19, 1998, 9:00 a.m., Rescheduled from
March 4, 1998

Stephen F. Austin Building, 11th Floor Suite 1100, 1700 North
Congress Avenue

Austin

State Office of Administrative Hearings (SOAH)

REVISED AGENDA:

SOAH Docket No. 582–97–2275; TNRCC Docket No. 97–1131–
DIS; Notice of Hearing before an Administrative Law Judge of the
State Office of Administrative Hearings on a request pursuant to
Tex. Rev. Civ. Stat. Ann. art 8280–141, §5 (Vernon 1954). On
January 7, 1997 texas Natural Resource Conservation Commission
(the “Commission”) approved the adoption of a resolution providing
for a hearing to determine whether the territory comprising the City
of Allen, Texas, will be benefited by the improvements, works, and
facilities now owned or operated or contemplated to be owned or
operated by North Texas Municipal Water District, in the event that
said territory is annexed to said District and fixing the time and place
of said hearing. Said Resolution was signed by the Commission
on January 18, 1998. All persons interested may appear at such
hearing and offer evidence for or against the intended annexation. The
hearing will proceed in such order and such rules as are prescribed by
the Texas Natural Resource Conservation Commission and the State
Office of Administrative Hearings. If at the conclusion of the hearing
the Commission finds that all of the land in such territory would
be benefited by the present or contemplated improvements, words
or facilities of the District, the Commission will adopt a resolution
calling an election in the territory to be annexed, stating therein the
date of the election, the place or places of holding the same, and
providing for the necessary election officials.

Contact: Diego Abrego, Mail Code 152, P.O. Box 13087, Austin, Texas
78711–3087, (512) 239–6161.
Filed: February 5, 1998, 1:41 p.m.

TRD-9801650

♦ ♦ ♦
Thursday, February 19, 1998, 10:00 a.m.

Hays County Law Enforcement Center, 1307 Uhland Road

San Marcos

AGENDA:

For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed with the Texas
Natural Resource Conservation Commission by TEXAS PARKS
AND WILDLIFE DEPARTMENT, 4200 Smith School Road, Austin,
Texas 78744 for a permit (Proposed Permit No. 03881) to authorize
a discharge of process wastewater (including pond and raceway
effluent) at a volume not to exceed an average flow of 2,700,0000
gallons per day. The applicant operates the A.E. Wood State Fish
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Hatchery. A preliminary hearing on the application was conducted
in San Marcos, Texas on December 18, 1996. Subsequently, Texas
Parks and Wildlife Department amended its application, which now
seeks a discharge rate of wastewater from this facility of 5,000,000
gallons per day via Outfall 001. Other Changes in the amended
application include: a proposed discharge that is continuous rather
than intermittent: results of analysis from many more samples than
were provided in the prior application; a new description of the
effluent sampling for the effluent parameters; and a new list of raw
materials used in the facility. The plant is located adjacent to Farm-
to-Market (FM) Road 621 and approximately one mile east of the
intersection of FM Road 621 and State Highway 123 in the City of
San Marcos, Hays County, Texas. The treated effluent is discharged
into a concrete drainage ditch; thence to the Upper San Marcos River
in Segment No. 1814 of the Guadalupe River Basin.

Contact: Pablo Carrasquillo, P.O. Box 13087, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: February 10, 1998, 9:21 a.m.

TRD-9801897

♦ ♦ ♦
Tuesday, February 24, 1998, 10:00 a.m.

200 South Main

Grapevine

AGENDA:

For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed with the
Texas Natural Resource Conservation Commission by CITY OF
GRAPEVINE for amendment to Permit No. 10486–002 in order to
increase the discharge of treated wastewater effluent from an interim
volume not to exceed an average flow of 3,750,000 gallons per day to
a final volume not to exceed an average flow of 5,750,000 gallons per
day, change the effluent limitations, and add a variance to the buffer
zone requirements in accordance with 30 TAC §309.13(e)(1)(A) and
(B). The Peach Street Wastewater Treatment Facilities are located
immediately northwest of the intersection of North Scribner and
Shady Brook Road in Grapevine in Tarrant County, Texas. The
treated effluent is discharged to Morehead Branch; thence into
Grapevine Lake in Segment No. 0826.

Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: February 10, 1998, 9:21 a.m.

TRD-9801896

♦ ♦ ♦
Texas Public Finance Authority
Wednesday, February 18, 1998, 10:30 a.m.

William P. Clements Building, 300 West 15th Street, Committee
Room 5

Austin

AGENDA:

1. Call to order.

2. Approval of minutes of the January 21, 1998 Board meeting.

3. Select winning bid and consider adoption of a resolution
authorizing the issuance of approximately $11,460,000 Texas Public
Finance Authority Revenue Bonds (Texas Department of Parks and

Wildlife Projects), Series 1998, the execution of documents in
connection therewith and other related actions to effect the sale and
delivery of the bonds, and resolve related matters.

4. Consider the adoption of a First Amended and Restated
Resolution authorizing the issuance of additional bonds in the
approximate amount of $31,030,000 to finance the second phase
of the construction of the Texas Department of Health Laboratory
project, the execution and delivery of other documents in connection
therewith, authorizing a pricing committee of the Board to approve
the terms and provisions of the additional bonds, approving the
preliminary official statement and authorizing distribution thereof,
approving preparation and distribution of a final official statement,
authorizing the purchase of bond insurance, and taking action to effect
the sale and delivery of the bonds and resolving other related matters.

5. Consider selection of an underwriting syndicate for a General
Obligation Refunding.

6. Consider a request for financing and selection of an underwriting
syndicate for a refinancing of certain Texas Department of Criminal
Justice lease purchase financing agreements.

7. Consider selection of underwriter and working group for Texas
Southern University financings.

8. Consider technical amendment to the Resolution authorizing the
issuance of Texas Public Finance Authority Revenue Bonds, Series
1994A.

9. Closed meeting authorized in Texas Government Code, §551.074
for the evaluation of staff.

10. Possible action on matters discussed in closed meeting.

11. Adjourn.

AGENDA:

Persons with disabilities, or those needing ADA assistance, should
contact Jeanine Barron or Marce Watkins at (512) 463–5544. Re-
quests should be made as far in advance as possible.

Contact: Jeanine Barron, 300 West 15th Street, Austin, Texas 78701,
(512) 463–5544.
Filed: February 10, 1998, 2:03 p.m.

TRD-9801944

♦ ♦ ♦
Public Utility Commission of Texas
Tuesday, February 17, 1998, 10:00 a.m.

William B. Travis Building, 1701 North Congress Avenue, Hearing
Room Gee

Austin

AGENDA:

There will be a joint prehearing conference on the following dockets:
Docket No. 17626– Application of Golden Harbor of Texas, Inc. for
Compulsory Arbitration of Disputed and Unresolved Issues Between
Golden Harbor of Texas, Inc. and Southwestern Bell Telephone
Company; and Docket No. 17795– Application of Golden Harbor
of Texas, Inc. for Compulsory Arbitration to Resolve Certain
Interconnection Issues Between Golden Harbor of Texas, Inc. and
Southwestern Bell Telephone Company.

Contact: Reba Ohlendorf, 1701 North Congress Avenue, Austin,
Texas 78711, (512) 936–7286.
Filed: February 9, 1998, 8:31 a.m.
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TRD-9801756

♦ ♦ ♦
Records Management Interagency Coordinating
Council
Wednesday, March 4, 1998, 10:00 a.m.

Room E1.028, Capitol Extension

Austin

AGENDA:

1. Council member roll call

2. Approve minutes of the December 3, 1997 meeting.

3. Senate Bill 897 progress updates

a) Blue Pages Committee

b) Electronic Records Research Committee

4. Progress report on Council By-Laws

5. Open discussion for new Council projects

a) Council member suggestions

b) RMICC Performance Survey for State agency suggestions.

c) Discussion of 1997–1998 Biennial Report.

6. Public Comment

Contact: Michele Lamb, P.O. Box 12927, Austin, Texas 78711, (512)
463–5460., email michele.lamb@tsl.state.tx. us
Filed: February 11, 1998, 11:21 a.m.

TRD-9802015

♦ ♦ ♦
Texas Rehabilitation Commission
Thursday, February 26, 1998, 9:30 a.m.

4900 North Lamar Boulevard, Brown-Heatly Building, Public Hear-
ing Room, First Floor

Austin

Regular Board Meeting

REVISED AGENDA:

Approval of a Lease Finance Resolution

Contact: Roger Darley, 4900 North Lamar Boulevard, Austin, Texas
78751–2399, (512) 424–4050.
Filed: February 11, 1998, 9:45 a.m.

TRD-9801990

♦ ♦ ♦
Research and Oversight Council on Worker’s
Compensation
Thursday, February 19, 1998, 1:00 p.m.

Capitol Extension, Room E1.010, 1400 Congress Avenue

Austin

AGENDA:

1. Call to order

2. Roll Call

3. Approval of Minutes of last meeting (January 27, 1997)

4. Executive Session: As authorized by the Texas Government
Code 551.074, to consider personnel matters. Following the closed
Executive Session, the Board will reconvene in open and public
session and take any such action as may be desirable or necessary as
a result of the closed deliberations.

5. Update on ROC staff activities.

6. Discussion/action on ROC budget FY 1998

7. Discussion/action on Research Agenda FY 1998

8. Discussion on employee leasing problems

9. Update from agencies/entities

a. Texas Workers’ Compensation Commission

b. Texas Department of Insurance

c. Texas Workers’ Compensation Insurance Fund

d. State Office of Risk Management

10. Public Participation

11. Set next meeting time

12. Adjourn.

Individuals who may require auxiliary aids or services for this
meeting should contact Nancy Bitting at (512) 469–7811 at least
two days prior to the meeting so that appropriate arrangements can
be made.

Contact: Nancy Bitting, 105 West Riverside Drive, Suite 100, Austin,
Texas, 78704, (512) 469–7811.
Filed: February 5, 1998, 8:13 a.m.

TRD-9801626

♦ ♦ ♦
State Office of Risk Management
Tuesday, February 17, 1998, 10:00 a.m.

Capitol Building Complex, Room E1.010

Austin

Risk Management Board

AGENDA:

1. Call to order;

2. Approval of minutes from December 17, 1997 public meeting

3. Confirmation of future public meeting dates;

4. Adjournment

Contact: Albert Betts, P.O. Box 13777, Austin, Texas 78711, (512)
475–1440.
Filed: February 9, 1998, 4:27 p.m.

TRD-9801883

♦ ♦ ♦
Tuesday, February 17, 1998, 10:15 a.m.

Capitol Building Complex, Room E1.010

Austin
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Risk Management Board

AGENDA:

1. Call to order;

2. Approval of minutes for January 20, 1998 public meeting

3. Discussion, consideration, and possible adoption of mission
statement for the State Office of Risk Management;

4. Report from staff on workers’ compensation program

a. Claims activity

b. Medical Dispute-acute care disputes

c. Cost containment fees-CorVel;

5. Report from staff on SORM budget;

6. Report from staff on risk management program:

a. Status of interagency contract payments

7. Report from staff on status of SORM outreach and communications
program:

a. SORM internal and external newsletter

b. SORM Internet web page

c. SORM external training programs

d. SORM news releases

8. Discussion, consideration, and possible action on organizational
structure of SORM;

9. Executive Session: Pursuant to §551.074, Government Code,
to consider personnel related matters involving public officers or
employees and pursuant to §§551.071, Government Code, to discuss
matters relating to and to receive advice from counsel concerning
privileged attorney-client communications, settlement offers, and/or
contemplated and pending litigation;

10. Public Comment;

11. Confirmation of future public meeting dates;

12. Adjournment.

Contact: Albert Betts, P.O. Box 13777, Austin, Texas 78711, (512)
145–1440.
Filed: February 9, 1998, 4:27 p.m.

TRD-9801882

♦ ♦ ♦
Center for Rural Health Initiatives
Friday, February 20, 1998, 1:00 p.m.

Center for Rural Health Initiatives, Southwest Tower Building, 211
East Seventh Street, Seventh Floor Conference Room

Austin

Executive Committee

AGENDA:

I. Call to Order

II. Welcome and introduction of Executive And Advisory Committee
Members and Guests

III. Approval of minutes of October 17, 1997 meeting

IV. Consideration and possible action on Texas rural Physician
Assistant Loan Reimbursement Program rules

V. Consideration and possible action on Texas Health Service Corps
rules

VI. Consideration and possible action on Medically Underserved
Community-State Matching Incentive Program rules

VII. Consideration and possible action on Texas Sunset Advisory
Commission Review

VIII. Re-appointment and board members to Outstanding Rural
Scholar Advisory Committee

IX. Executive Directors Report

X. Advisory Committee reports

XI. Adjourn.

Contact: Laura Jordan, 211 East Seventh Street, Austin, Texas 78701,
(512) 479–8891.
Filed: February 10, 1998, 2:40 p.m.

TRD-9801947

♦ ♦ ♦
State Securities Board
Tuesday, February 17, 1998, 9:00 a.m., rescheduled from
January 30, 1998, at 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

Administrative Hearing

AGENDA:

A hearing will be held in SOAH Docket No. 312–97–2277 for the
purpose of determining whether the dealer registration of Pohl, Brown
and Associates, Inc. should be revoked. Rescheduled from January
30, 1998, at 9:00 a.m.

Contact: David Grauer, 200 East 10th Street, Austin, Texas 78701,
(512) 305–8392.
Filed: February 6, 1998, 5:06 p.m.

TRD-9801754

♦ ♦ ♦
State Seed and Plant Board
Friday, February 20, 1998, 9:30 a.m.

1700 North Congress, Room 924A

Austin

AGENDA:

The State Seed and Plant Board will hold a meeting by teleconference
call in accordance with the Texas Agricultural Code, §62.0021 and
4 TAC, Chapter 82, to discuss and take action on a request for
certification eligibility of Madison rice.

Contact: Charles Leamons, P.O. Box 629, Giddings, Texas 78942,
(409) 542–3691.
Filed: February 11, 1998, 10:56 a.m.

TRD-9802003

♦ ♦ ♦
Texas Southern University
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Thursday, March 12, 1998, 10:00 a.m.

3100 Cleburne, Hannah Hall, Room 111

Houston

Academic Affairs

AGENDA:

Meeting to Consider: Progress reports of academic activities and
programs. Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801919

♦ ♦ ♦
Thursday, March 12, 1998, 11:15 a.m.

3100 Cleburne, Hannah Hall, Room 111

Houston

Finance and Buildings and Grounds Committee

AGENDA:

Meeting to Consider: Matters relating to financial reporting systems,
and budgets; fiscal reports from the administraiton; investments,
contract awards; and informational items, Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 10, 1998, 11:18 a.m.

TRD-9801920

♦ ♦ ♦
Thursday, March 12, 1998, 12:30 p.m.

3100 Cleburne, Hannah Hall, Room 111

Houston

Development Committee

AGENDA:

Meeting to Consider: Reports from the Administration on University
Fund-Raising efforts.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 10, 1998, 11:19 a.m.

TRD-9801921

♦ ♦ ♦
Thursday, March 12, 1998, 1:15 p.m.

3100 Cleburne, Hannah Hall, Room 111

Houston

Student Services Committee

AGENDA:

Meeting to Consider: Progress reports to receive informational items.
Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 10, 1998, 11:19 a.m.

TRD-9801922

♦ ♦ ♦
Thursday, March 12, 1998, 2:15 p.m.

3100 Cleburne, Hannah Hall, Room 111

Houston

Personnel Committee

AGENDA:

Meeting to Consider: Ratification of appointments of instructional
personnel, academic personnel changes. Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 10, 1998, 11:19 a.m.

TRD-9801923

♦ ♦ ♦
Friday, March 13, 1998, 8:30 a.m.

3100 Cleburne, Robert J. Terry Library, Fifth Floor

Houston

Board of Regents

AGENDA:

Meeting to Consider: Minutes; Report of the President; Report from
standing committee; Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 10, 1998, 11:19 a.m.

TRD-9801902

♦ ♦ ♦
Texas Department of Transportation
Thursday, March 5, 1998, 9:30 a.m.

200 East Riverside, Room 101

Austin

Motor Vehicle Board

AGENDA:

Call to order; roll call. Approval of Minutes of Motor Vehicle Board
meeting on January 15, 1998. Employee recognition. Argument
on Proposal for Decision. Consideration of Motions for Rehearing.
Public hearing and consideration of Proposed Amendments to Texas
Motor Vehicle Board Rule of Practice and Procedure 105.25. Public
hearing and consideration of Proposed Repeal and Simultaneous
Adoption of Texas Motor Vehicle Board Rule of Practice and
Procedure 105.26. Agreed Orders. Orders of Dismissal-Licensing
and Enforcement. Other: a. Adoption of Rules Review Schedule;
b. Review of Litigation Status Report; c. Review of Consumer
Complaint Recap Report including decisions made by examiners,
division director and Board members; d. Enforcement Status Report;
e. Division Operations Status Report. Adjournment.

Contact: Brett Bray, 150 East Riverside, Second Floor, Austin, Texas
78704, (512) 416–4800.
Filed: February 9, 1998, 11:39 a.m.

TRD-9801782

♦ ♦ ♦
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University of Houston
Monday, February 16, 1998, 1:00 p.m.

4800 Calhoun Boulevard, S&RII, University of Houston

Houston

Institutional Animal Care and Use Committee

AGENDA:

To discuss and/or act upon the following:

Approval of the January 16, 1998 Minutes.

New Protocol

Renewal Protocol

Other Business

Contact: Charles Raflo, 4800 Calhoun Boulevard, Houston, Texas
77204–5510, (713) 743–9191.
Filed: February 10, 1998, 11:23 a.m.

TRD-9801925

♦ ♦ ♦
University of North Texas
Monday, February 16, 1998, 4:00 p.m.

Avenue C at Chestnut, University Union, University of North Texas

Denton

Public Hearing

AGENDA:

The University of North Texas will hold a public hearing to discuss
the following:

A proposed increase in tuition paid by students.

The hearing is scheduled for Monday, February 16, 1998, University
Union, Golden Eagle A, at 4:00 p.m.

Contact: Jana Dean, P.O. Box 311220, Denton, Teas 76203, (940)
369–8515.
Filed: February 10, 1998, 11:19 a.m.

TRD-9801924

♦ ♦ ♦
Texas Veterans Commission
Friday, February 20, 1998, 9:30 a.m.

E.O. Thompson Building, Sixth Floor, 10th and Colorado Street

Austin

Second Quarterly Meeting

AGENDA:

Regular meeting to approve the minutes of the first quarterly
meeting. The Commission will hold election of officers and
consider for approval a Request For Proposal (RFP) for the State
Veterans Cemetery Study. The Commission will also discuss matters
concerning veterans’ benefits and services, receive staff reports and
conduct other routine business of the Commission. The Commission
will take action on these matters as it deems appropriate.

For ADA assistance, call at (512) 465–3923 at least two days prior
to meeting.

Contact: Douglas K. Brown, P.O. Box 12277, Austin, Texas 78711,
(512) 463–5538.
Filed: February 6, 1998, 2:26 p.m.

TRD-9801722

♦ ♦ ♦
Texas Water Development Board
Wednesday, February 18, 1998, 3:00 p.m.

Stephen F. Austin Building, Room 513F, 1700 North Congress
Avenue

Austin

Finance Committee

AGENDA:

1. Consider approval of the minutes of the meeting of January 14,
1998.

2. Consider approving revisions to the Authorized Dealers List,
adding Raymond James and Associates, Inc., Great Pacific Securities,
Inc., and Paine Webber, Inc.

3. Briefing and discussion on the development of the new DFUNDII
program.

4. Consider approving a request from the Lower Valley Water District
(El Paso County) for a time extension in which to close the Phase III
loans.

5. Briefing on present and future EDAP projects.

6. Report on the status of approved contracts.

7. May consider items on the agenda of the February 19, 1998 Board
meeting.

*Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.

Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.
Filed: February 10, 1998, 12:23 p.m.

TRD-9801932

♦ ♦ ♦
Wednesday, February 18, 1998, 4:00 p.m.

Stephen F. Austin Building, Room 513–F, 1700 North Congress
Avenue

Austin

Audit Committee

AGENDA:

1. Consider approval of the minutes of the meeting of January 14,
1998.

2. Consider recommendations on selection of an Internal Auditor and
actions thereto including interviews.

3. Briefing and discussion on the status of the agricultural water con-
servation loan assistance to Upper Pecos Soil and Water Conservation
District No. 213.

4. May discuss items on the agenda of the February 19, 1998 Board
meeting.
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*Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.

Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.
Filed: February 10, 1998, 12:23 p.m.

TRD-9801931

♦ ♦ ♦
Wednesday, February 18, 1998, 4:00 p.m.

Stephen F. Austin Building, Room 513–F, 1700 North Congress
Avenue

Austin

Audit Committee

REVISED AGENDA:

1. Consider approval of the minutes of the meeting of January 14,
1998.

2. Briefing and discussion on the status of the agricultural water con-
servation loan assistance to Upper Pecos Soil and Water Conservation
District No. 213.

3. Consider recommendations on selection of an Internal Auditor and
actions thereto including interviews.

4. May discuss items on the agenda of the February 19, 1998 Board
meeting.

*Additional non-committee Board members may be present to
deliberate but will not vote in the Committee meeting.

Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.
Filed: February 10, 1998, 3:26 p.m.

TRD-9801958

♦ ♦ ♦
Thursday, February 19, 1998, 9:00 a.m.

Stephen F. Austin Building, Room 118, 1700 North Congress Avenue

Austin

Board

AGENDA:

The Board will consider: minutes; committee, executive and finan-
cial reports; selection of an internal auditor; financial assistance to
Holiday Beach Water Supply Corporation, Military Highway Water
Supply Corporation for South Tower Estates, Mineola, Angelina—
Neches River Authority, Wichita Falls, Lorenzo, Mexia, Mount Calm,
High Plains Underground Water conservation District, Evergreen Un-
derground Water Conservation District, and Clear Lake City Water
Authority; a time extension for Lower Valley Water District to close
Phase III loans; contracts with Department of Information Resources
and U.S. Department of Agriculture- Natural Resources Conservation
Service; amendments to Chapter 371 concerning subsidy, consolida-
tions, criteria and methods for distribution of funds, and privately
owned water systems; the sale of revenue bonds by the Upper Trin-
ity Regional Water District to refund bonds held by the board; new
31 TAC, Chapter 357– Regional Water Planning Guidelines, Chapter
358– State Water Planning Guidelines, and Subchapter C. of Chapter
355– Regional Water Planning Grants; designation of regional water
planning areas and special water resources for Texas; and designa-

tion of representatives to serve on the initial coordinating bodies for
regional water planning groups.

Contact: Craig D. Pedersen, P.O. Box 13231, Austin, Texas 78711,
(512) 463–7847.
Filed: February 11, 1998, 11:06 a.m.

TRD-9802011

♦ ♦ ♦
Texas Council on Workforce and Economic Com-
petitiveness
February 19, 1998, 10:30 a.m.

Holiday Inn Town Lake, 20 North IH35, Sunflower Room

Austin

Program Policy and Oversight Committee

AGENDA:

10:30 a.m. Call to Order, Announcements; Public Comment; Action
Item: Texas Job Training Partnership Act Reports (1995 and 1996);
Briefing Items: Incentives and Sanctions Policy for Workforce Devel-
opment, Workforce Flexibility (Work-Flex) Demonstration Program,
1998–1999 JTPA Local Plans Overview (Adult, Youth, and Dislo-
cated Workers), JTPA Title III (Dislocated Worker) Funding Policy,
Second Quarter JTPA Performance Report (1997–1998), and Com-
bined JTPA and Wagner-Peyser (Employment Service) State Plan;
Other Business; Adjourn.

Persons with disabilities who plan to attend this meting and who may
need auxiliary aids or services should contact Val Blaschke, (512)
936–8103 (or Relay Texas 800–735–2988), at least two days before
this meeting so that appropriate arrangements can be made.

Contact: Val Blaschke, TCWEC, P.O. Box 2241, Austin, Texas 78768,
(512) 936–8103.
Filed: February 9, 1998, 4:04 p.m.

TRD-9801879

♦ ♦ ♦
February 19, 1998, 9:00 a.m.

Holiday Inn Town Lake, 20 North IH35, Sunflower Room

Austin

Apprenticeship and Training Advisory Committee

AGENDA:

9:00 a.m. Call to Order, Announcements; Public Comment; Approval
of Minutes of July 16, 1997; Information Items: Discussion of the
draft of the revised brochure entitled “Apprenticeship in Texas”;
Action Item: 1998–1999 Funding Formulas for Apprenticeship
Training Program; Other Business; Adjourn.

Persons with disabilities who plan to attend this meting and who may
need auxiliary aids or services should contact Val Blaschke, (512)
936–8103 (or Relay Texas 800–735–2988), at least two days before
this meeting so that appropriate arrangements can be made.

Contact: Val Blaschke, TCWEC, P.O. Box 2241, Austin, Texas 78768,
(512) 936–8103.
Filed: February 9, 1998, 4:04 p.m.

TRD-9801878

♦ ♦ ♦
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February 19–20, 1998, 1:00 p.m. and 8:30 a.m. respectively

Holiday Inn Town Lake, 20 North IH35, Sunflower Room

Austin

AGENDA:

1:00 p.m. February 19, 1998– Call to Order, announcements; Public
Comment; Action Item: Approval of Minutes of December 11, 1997
Meeting; Briefing Items: Report of Program Policy and Oversight
Committee, Panel Discussion of Agency Implementation of Coun-
cil Welfare-to-Work Recommendations, Model to Determine Self-
Sufficiency for Needy Families, Texas Welfare-to-Work Plan; Action
Items; Ratification of Executive Committee Actions on January 13,
1998 (Local Plans for Alamo, Permian Basin, and South Texas Work-
force Development Boards; temporary Services Waiver Request from
Alamo Workforce Development Board; Request to Merge Tarrant
County/Fort Worth JTPA Service Delivery Areas), Local Workforce
Development Board Plans, 1998–1999 Funding Formulas for Appren-
ticeship Training Program, Texas JTPA Reports for 1995–1996; Infor-
mation Items; Welfare-to-Work Participation Rates, Texas Workforce
Commission Welfare-to-Work Grant Submission, Local Workforce
Development Board Status Report, One-Stop Career Center Direc-
tory; Recess — 5:30 p.m.

8:30 a.m. February 20, 1998 — Call to Order; Public Comments;
Action Items: Texas’ Strategic Plan for Workforce Development, and
Council’s 1998–1999 Work Plan; Other Business: Comments from
the Chair, Next Meeting/Agenda Items: 12:30 p.m. — Adjourn.

Persons with disabilities who plan to attend this meting and who may
need auxiliary aids or services should contact Val Blaschke, (512)
936–8103 (or Relay Texas 800–735–2988), at least two days before
this meeting so that appropriate arrangements can be made.

Contact: Val Blaschke, TCWEC, P.O. Box 2241, Austin, Texas 78768,
(512) 936–8103.
Filed: February 9, 1998, 4:04 p.m.

TRD-9801880

♦ ♦ ♦
Texas Workforce Commission
Tuesday-Wednesday, February 17–18, 1998, 8:00 a.m.

Holiday Inn at Town Lake, Sunflower/Marigold Room, 20 IH35

Austin

AGENDA:

The Texas Workforce Commission (TWC) will hold a Job Training
Partnership Act (JTPA) Planning Guidelines/Performance Standards
Workshop. The TWC Commission will convene as special guests
during this open workshop to discuss and possibly take action on the
following items:

I. Job Training Partnership Act Planning Guidelines

II. Welfare-to-Work Issues

III. Labor Market Information

IV. JTPA Title IIB Summer Youth Employment and Training Program

V. Performance Standards

VI. Youth Competencies

VII. Older Individuals Program and 8% Education Coordination

VIII. JTPA Title III Programs

IX. Employment Service; Wagner-Peyser 7(a) and 7(b)

Persons who may need ADA accommodations or auxiliary services,
are requested to contact Barbara Cigainero at (512) 936–3395, (or
Relay Texas 800–735–2939 at least two days prior to the workshop
so that appropriate arrangements can be made.

Contact: J. Randel (Jerry) Hill, 101 East 15th Street, Austin, Texas,
78778, (512) 463–8812.
Filed: February 4, 1998, 1:48 p.m.

TRD-9801613

♦ ♦ ♦
Wednesday-Thursday, February 18–19, 1998, 8:30 a.m.

National Wildflower Research Center, 4801 La Crosse Avenue,
Rooms A and B

Austin

AGENDA:

Discuss the mission, vision, and strategic direction of Texas Work-
force Commission.

Contact: Leslie Mueller, 101 East 15th Street, Austin, Texas, 78778,
(512) 936–3296.
Filed: February 9, 1998, 1:59 p.m.

TRD-9801856

♦ ♦ ♦
Regional Meetings
Meetings filed February 4, 1998

Bell County Tax Appraisal District, Appraisal Review Board, met
at 411 East Central Avenue, Belton, February 19, 1998 at 8:30 a.m.
Information may be obtained from Carl Moore, P.O. Box 390, Belton,
Texas 76513, (254) 939–5841.TRD-9801622.

Bexar-Medina-Atascosa Counties Water Control and Improvement
District One, Board of Directors, met with revised agenda, at 226
Highway 132, Natalia, February 9, 1998 at 8:30 a.m. Information
may be obtained from John W. Ward, III, 226 Highway 132, Natalia,
Texas 78059, (830) 665–2132. TRD-9801612.

Cypress Springs Water Supply Corporation, Board of Directors, met
at the Office of Cypress Springs Water Supply Corporation, 4430
Highway 115, South of Mount Vernon, February 10, 1998 at 7:00
p.m. Information may be obtained from Richard Zachary, P.O. Box
591, Mount Vernon, Texas 75457, (903) 860–3400. TRD-9801625.

Edwards Aquifer Authority, Aquifer Management Planning Commit-
tee, met at 1615 North St. Mary’s Street, San Antonio, February 11,
1998 at 3:30 p.m. Information may be obtained from Sally Tamez-
Salas, 1615 N. St. Mary’s Street, San Antonio, Texas 78212, (210)
222–2204. TRD-9801621.

Education Service Center, Region XI, Board of Directors emergency
meeting, was held at 3001 North Freeway, Fort Worth, February 5,
1998 at 10:00 a.m. Information may be obtained from Dr. Ray L.
Chancellor, 3001 North Freeway, Fort Worth, Texas 76106, (817)
625–5311. TRD-9801614.

Evergreen Underground Water Conservation District, Board of Di-
rectors, met at 1306 Brown Street, Jourdanton, February 10, 1998 at
10:00 a.m. Information may be obtained from Mike Mahoney, P.O.
Box 155, 1306 Brown Street, Jourdanton, Texas 78026, (830) 769–
3740. TRD-9801615.
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Grand Parkway Association, Board of Directors, met at 4544 Post
Oak Place, Suite 222, Houston, February 12, 1998 at 8:30 a.m.
Information may be obtained from L. Diane Schenke, 4544 Post Oak
Place, Suite 222, Houston, Texas 77027, (713) 965–0871. TRD-
9801611.

Kleberg-Kenedy Soil and Water Conservation District 356, Board of
Directors, met at 1017 South 14th Street, Kingsville, February 9, 1998
at 1:30 p.m. Information may be obtained from Joan D. Rumfield,
920 East Caesar Street, Suite 4, Kingsville, Texas 78363, (512) 592–
0309. TRD-9801610.

Rusk County Appraisal District, Board of Directors, met at 107 North
Van Buren, Henderson, February 12, 1998 at 1:30 p.m. Information
may be obtained from Terry W. Decker, P.O. Box 7, Henderson, Texas
75653–0007, (903) 657–3578. TRD-9801616.

Meetings filed February 5, 1998

Bexar Appraisal District, Appraisal Review Board, met at 535
South Main Street, San Antonio, February 13, 1998 at 9:00 a.m.
Information may be obtained from Stella Thatcher, P.O. Box 830248,
San Antonio, Texas 78283–0248, (210) 224–8511. TRD-9801656.

Bluebonnet Trails Community MHMR Center, Board of Trustees, met
at First Lockhart Baptist Church, 315 West Prairie Lea, Lockhart,
February 12, 1998 at 4:00 p.m. Information may be obtained from
Vicky Risley, 15800 Highway 620 North, Austin, Texas 78717, (512)
244–8335. TRD-9801640.

Brazos Valley Council of Governments, Board of Directors, met
at 1706 East 29th Street, Bryan, February 11, 1998 at 1:30 p.m.
Information may be obtained from Nelda Thompson, P.O. Drawer
4128, Bryan, Texas 77805–4128, (409) 775–4244, extension 102.
TRD-9801627.

Burnet Central Appraisal District, Board of Directors, met at 110
Avenue H, Suite 106, Marble Falls, February 19, 1998 at Noon.
Information may be obtained from Barbara Ratliff, P.O. Drawer E,
Burnet, Texas 78611, (512) 756–8291. TRD-9801668.

Cass County Appraisal District, Board of Directors, met at 502 North
Main Street, Linden, February 10, 1998 at 7:00 p.m. Information
may be obtained from Ann Lummus, 502 North Main Street, Linden,
Texas 75563, (903) 756–7545. TRD-9801653.

Central Texas Economic Development District, Executive Committee,
met at Ryan’s Steak House, 3015 South Valley Mills Drive, Waco,
February 12, 1998 at 11:00 a.m. Information may be obtained from
Bruce Gaines, P.O. Box 154118, Waco, Texas 76715, (254) 799–
0258. TRD-9801657.

Colorado River Municipal Water District, Board of Directors, met at
400 East 24th Street, Big Spring, February 11, 1998 at 10:00 a.m.
Information may be obtained from John W. Grant, P.O. Box 869, Big
Spring, Texas 79721, (915) 267–6341. TRD-9801651.

Concho Valley Council of Governments, Executive Committee, met
at 5002 Knickerbocker Road, San Angelo, February 11, 1998 at 7:00
p.m. Information may be obtained from Robert R. Weaver, P.O. Box
60050, San Angelo, Texas 76906, (915) 944–9666. TRD-9801630.

Education Service Center, Region One, Board of Directors, met
at 1900 West Schunior, Edinburg, February 10, 1998 at 7:00 p.m.
Information may be obtained from Dr. Sylvia R. Hatton, 1900 West
Schunior, Edinburg, Texas 78539, (956) 383–5611. TRD-9801628.

El Oso Water Supply Board of Directors, met at Hiway 99, Karnes
City, February 10, 1998 at 7:00 p.m. Information may be obtained

from Carolyn Wiatrek, P.O. Box 309, Karnes City, Texas 78118, (830)
780–3539. TRD-9801632.

Hickory Underground Water Conservation District One, Board and
Advisors, met at 111 East Main Street, Brady, February 12, 1998 at
7:00 p.m. Information may be obtained from Stan Reinhard, P.O.
Box 1214, Brady, Texas 76825, (915) 597–2785. TRD-9801631.

Houston-Galveston Area Council, Projects Review Committee, met at
3555 Timmons Lane, Conference Room A, Second Floor, Houston,
February 17, 1998 at 9:30 a.m. Information may be obtained from
Rowena Ballas, 3555 Timmons Lane, Suite 500, Houston, Texas
77027, (713) 627–3200. TRD-9801661.

Lavaca County Central Appraisal District, Appraisal Review Board,
met at 113 North Main Street, Hallettsville, February 10, 1998, at
9:00 a.m. Information may be obtained from Diane Munson, P.O. Box
386, Hallettsville, Texas, 77964, (512) 798–4396. TRD-9801649.

Lometa Rural Water Supply Corporation, Board of Directors, met at
506 West Main Street, Lometa, February 9, 1998, (Regular monthly
session), at 7:00 p.m. Information may be obtained from Levi G.
Cash, III, or Tina L. Hodge, P.O. Box 158, Lometa, Texas 76853,
(512) 752–3505. TRD-9801638.

Middle Rio Grand Development Council, Executive Committee, met
at Holiday Inn, Sage Room, 920 East Main Street, Uvalde, February
11, 1998, at Noon. Information may be obtained frm Leodoro
Martinez, Jr., P.O. Box 1199, Carrizo Springs, Texas 78834, (830)
876–3533. TRD-9801659.

Nortex Regional Planning Commission, Executive Committee, met
at The Galaxy Ctr. #2 North, Suite 200, 4309 Jacksboro Highway,
Wichita Falls, February 19, 1998, at Noon. Information may be
obtained from Dennis wilde, P.O. Box 5144, Wichita Falls, Texas
76307–5144, (940) 322–5281. TRD-9801670.

North Central Texas Council of Governments, (NCTGOC) Trans-
portation Department, Regional Transportation Council, met at Dal-
las City Hall, City Council Chambers, 1500 Marilla Street, Dallas,
February 19, 1998 at 4:00 p.m. Information may be obtained from
Michael Morris, P.O. Box 5888, Arlington, Texas 76005–5888, (817)
695–9240. TRD-9801637.

Sulphur-Cypress SWCD, 419, met at 1809 West Ferguson, Mount
Pleasant, Texas 75455, February 12, 1998 at 9:30 a.m. Information
may be obtained from Beverly Amerson, 1809 West Ferguson Road,
Suite D, Mt. Pleasant, Texas 75455, (903) 572–5411. TRD-9801660.

Tarrant Appraisal District, Board of Directors, met at 2329 Gravel
Road, Fort Worth, February 13, 1998 at 9:00 a.m. Information may
be obtained from Mary McCoy, 2315 Gravel Road, Fort Worth, Texas
76118, (817) 284–0024. TRD-9801639.

Taylor County Central Appraisal District, Board of Directors, met
at 1534 South Treadaway, Abilene, February 11, 1998, at 3:30 p.m.
Information may be obtained from Richard Petree, P.O. Box 1800,
Abilene, Texas 79604, (915) 676–9381, extension 24 or fax (915)
676–7877. TRD-9801641.

Wise County Appraisal District, Board of Directors, met at 206 South
State Street, Decatur, February 10, 1998, 7:00 p.m. Information may
be obtained from Freddie Triplett, 206 South State Street, Decatur,
Texas 76234, (940) 627–3081. TRD-9801658.

Meetings filed February 6, 1998

Austin Travis County MHMR Center, Human Resources Board
Committee, met at 1700 South Lamar, Building One, Suite 102A,
Austin, February 11, 1998 at 4:30 p.m. Information may be obtained
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from Sharon Taylor, 1430 Collier Street, Austin, Texas 78704, (512)
440–4031. TRD-9801678.

Barton Springs/Edwards Aquifer Conservation District, Board of
Directors, met at 1124A Regal Row, Austin, February 12, 1998 at
6:00 p.m. Information may be obtained from Bill E. Couch, 1124A
Regal Row, Austin, Texas 78748, (512) 282–8441, fax: (5120 282–
7016. TRD-9801674.

Bi-County Water Supply Corporation, met at Senior Citizen Building,
525 Elm Street, Pittsburg, February 10, 1998 at 7:00 p.m. Information
may be obtained from Lanell Larson, P.O. Box 848, Pittsburg, Texas
75686, (903) 856–5840. TRD-9801694.

Bi-County Water Supply Corporation, met at Senior Citizen Building,
525 Elm Street, Pittsburg, February 10, 1998 at 8:00 p.m. Information
may be obtained from Lanell Larson, P.O. Box 848, Pittsburg, Texas
75686, (903) 856–5840. TRD-9801693.

Brazos Valley Council of Governments, Board of Directors, met
at 1706 East 29th Street, Bryan, February 11, 1998 at 1:30 p.m.
Information may be obtained from Nelda Thompson, P.O. Drawer
4128, Bryan, Texas 77805–4128, (409) 775–4244, extension 102.
TRD-9801673.

Brazos Valley Workforce Development Board, Planning Committee,
met at 1905 South Texas Avenue, Bryan, February 13, 1998 at 9:00
a.m. Information may be obtained from Angie Alaniz, 1905 South
Texas Avenue, Bryan, Texas 77802. TRD-9801711.

Coleman County Water Supply Corporation, Board of Directors, met
at 214 Santa Anna Avenue, Coleman, February 11, 1998 at 1:30 p.m.
Information may be obtained from Davey Thweatt, 214 Santa Anna
Avenue, Coleman, Texas 76834, (915) 625–2133. TRD-9801696.

Dallas Area Rapid Transit, Property Acquisition Corporation (DART-
PAC), met at 1401 Pacific Avenue, Executive Conference Room “A”,
Second Floor, Dallas, February 10, 1998 at 11:00 a.m. Information
may be obtained from Paula Bailey, DART, P.O. Box 660162, Dallas,
Texas 75266–0163, (214) 749–3651. TRD-9801700.

Dallas Area Rapid Transit, Administrative Committee, met at 1401
Pacific Avenue, Conference Room “C”, First Floor, Dallas, February
10, 1998 at Noon. Information may be obtained from Paula Bailey,
DART, P.O. Box 660162, Dallas, Texas 75266–0163, (214) 749–3651.
TRD-9801699.

Dallas Area Rapid Transit, External Communications, met at 1401
Pacific Avenue, Conference Room “D”, First Floor, Dallas, February
10, 1998 at 2:00 p.m. Information may be obtained from Paula
Bailey, DART, P.O. Box 660162, Dallas, Texas 75266–0163, (214)
749–3651. TRD-9801702.

Dallas Area Rapid Transit, Operations, met at 1401 Pacific Avenue,
Conference Room “C”, First Floor, Dallas, February 10, 1998 at 2:00
p.m. Information may be obtained from Paula Bailey, DART, P.O.
Box 660162, Dallas, Texas 75266–0163, (214) 749–3651. TRD-
9801701.

Dallas Area Rapid Transit, Committee of the Whole, met at 1401
Pacific Avenue, Conference Room “C”, First Floor, Dallas, February
10, 1998 at 4:00 p.m. Information may be obtained from Paula
Bailey, DART, P.O. Box 660162, Dallas, Texas 75266–0163, (214)
749–3651. TRD-9801697.

Dallas Area Rapid Transit, Board of Directors, met at 1401 Pacific
Avenue, Board Room, First Floor, Dallas, February 10, 1998 at 6:30
p.m. Information may be obtained from Paula Bailey, DART, P.O.
Box 660162, Dallas, Texas 75266–0163, (214) 749–3651. TRD-
9801698.

Denton Central Appraisal District, Appraisal Review Board, met
at 3911 Morse Street, Denton, February 18, 1998 at 9:00 a.m.
Information may be obtained from Connie Bradshaw, P.O. Box 2816,
Denton, Texas 76202–2816, (940) 566–0904. TRD-9801680.

Education Service Center, Board of Directors, met at Alps Restaurant,
106 East Burton Road, Mt. Pleasant, February 26, 1998 at 6:30 p.m.
Information may be obtained form Scott Ferguson, P.O. Box 1894,
Mt. Pleasant, Texas 75456, (903) 572–8551. TRD-9801723.

Hays County Appraisal District, Board of Directors, met at 21001
North IH35, Kyle, February 12, 1998, at 3:30 p.m. Information may
be obtained from Lynnell Sedlar, 21001 North IH35, Kyle, Texas
78640, (512) 268–2522. TRD-9801675.

Hockley County Appraisal District, Board of Directors, met at 1103
Houston Street, Levelland, February 9, 1998 at 7:30 p.m. Information
may be obtained from Nick Williams, P.O. Box 1090, Levelland,
Texas 79336, (806) 894–9654. TRD-9801751.

Hunt County Appraisal District, Board of Directors, met at 4801
King Street, Greenville, February 12, 1998 at Noon. Information
may be obtained from Shirley Smith, P.O. Box 1339, Greenville,
Texas 75403, (903) 454–3510. TRD-9801681.

Jim Wells County Soil and Water Conservation District, met at 2287
North Texas Boulevard, Suite Five, Alice, February 11, 1998 at 1:30
p.m. Information may be obtained from Joan D. Rumfield, 2287
North Texas Boulevard, Suite Five, Alice, Texas 78332, (512) 668–
8363, extension 202. TRD-9801679.

Kempner Water Supply Corporation, Negotiation Committee, met at
Highway 190, Kempner WSC Offices, Kempner, February 9, 1998 at
6:30 p.m. Information may be obtained from Donald W. Guthrie, P.O.
Box 103, Kempner, Texas 76539, (512) 932–3701. TRD-9801714.

Kempner Water Supply Corporation, Special Called Board Meeting,
was held at Highway 190, Kempner WSC Offices, Kempner, February
10, 1998 at 6:30 p.m. Information may be obtained from Donald
W. Guthrie, P.O. Box 103, Kempner, Texas 76539, (512) 932–3701.
TRD-9801713.

Lower Colorado River Authority, Planning and Public Policy Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Conference Room, Austin, February 10, 1998 at 10:00 a.m. Infor-
mation may be obtained from Glen E. Taylor, P.O. Box 220, Austin,
Texas, 78767, (512) 473–3304. TRD-9801738.

Lower Colorado River Authority, Board of Directors, met at 3701
Lake Austin Boulevard, Hancock Building, Board Conference Room,
Austin, February 10, 1998 at 11:30 a.m. Information may be obtained
from Glen E. Taylor, P.O. Box 220, Austin, Texas, 78767, (512) 473–
3304. TRD-9801739.

Lower Colorado River Authority, Finance and Administration Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Conference Room, Austin, February 10, 1998 at 11:30 a.m. Infor-
mation may be obtained from Glen E. Taylor, P.O. Box 220, Austin,
Texas, 78767, (512) 473–3304. TRD-9801737.

Manville Water Supply Corporation, Regular Board Meeting, was
held at 108 North Commerce Street, Coupland, February 12, 1998 at
7:00 p.m. Information may be obtained from Tony Graf, 108 North
Commerce Street, Coupland, Texas 78615, (512) 272–4044. TRD-
9801695.

Middle Rio Grande Development Council, MRG Workforce Moni-
toring Committee, met at Holiday Inn, Rose Room, 920 East Main
Street, Uvalde, February 11, 1998 at 10:30 a.m. Information may be
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obtained from Leodoro Martinez, Jr., P.O. Box 1199, Carrizo Springs,
Texas 78834, (830) 876–3533. TRD-9801731.

Middle Rio Grande Development Council, Negotiating Committee,
met at Holiday Inn, Sage Room, 920 East Main Street, Uvalde,
February 11, 1998 at 2:00 p.m. Information may be obtained from
Leodoro Martinez, Jr., P.O. Box 1199, Carrizo Springs, Texas 78834,
(830) 876–3533. TRD-9801730.

Middle Rio Grande Development Council, MRG Workforce Planning
Committee, met at Holiday Inn, Rose Room and Sage Room, 920 East
Main Street, Uvalde, February 11, 1998 at 4:30 p.m. Information
may be obtained from Leodoro Martinez, Jr., P.O. Box 1199, Carrizo
Springs, Texas 78834, (830) 876–3533. TRD-9801732.

Middle Rio Grande Development Council, Development Executive
Committee, met at Holiday Inn, Sage Room, 920 East Main Street,
Uvalde, February 11, 1998 at 6:30 p.m. Information may be obtained
from Leodoro Martinez, Jr., P.O. Box 1199, Carrizo Springs, Texas
78834, (830) 876–3533. TRD-9801733.

Middle Rio Grande Development Council, Workforce Board Training
Sessions, met at Holiday Inn, Sage Room, 920 East Main Street,
Uvalde, February 12, 1998 at 9:00 a.m. Information may be obtained
from Leodoro Martinez, Jr., P.O. Box 1199, Carrizo Springs, Texas
78834, (830) 876–3533. TRD-9801734.

Middle Rio Grande Development Council, Workforce Development
Board, met at Holiday Inn, Sage Room, 920 East Main Street, Uvalde,
February 12, 1998 at 3:30 p.m. Information may be obtained from
Leodoro Martinez, Jr., P.O. Box 1199, Carrizo Springs, Texas 78834,
(830) 876–3533. TRD-9801735.

Montague County Tax Appraisal District, Board of Directors, met
at 312 Rusk Street, Montague, February 11, 1998, at 6:00 p.m.
Information may be obtained from June Deaton, 312 Rusk Street,
Montague, Texas, 76251, (940) 894–6011. TRD-9801718.

North Central Texas Council of Governments, Quality Assurance
Committee, met at 616 Six Flags Drive, Arlington, February 11, 1998
at 1:00 p.m. Information may be obtained from Mary Peters, P.O.
Box 5888, Arlington, Texas 76005–5888, (817) 695–9176. TRD-
9801710.

Panhandle Ground Water Conservation District Three, Board of
Directors Public Meeting, was held at District Office, 201 West Third
Street, White Deer, February 11, 1998 at 10:00 a.m. Information may
be obtained from C.E. Williams, Box 637, White Deer, Texas 79097,
(806) 883–2501. TRD-9801753.

Rockwall County Central Appraisal District, Board of Directors, met
at 106 North San Jacinto, Rockwall, February 10, 1998 at 7:30 p.m.
Information may be obtained from Ray E. Helm, 106 North San
Jacinto, Rockwall, Texas 75087, (972) 771–2034. TRD-9801676.

Taylor County Central Appraisal District, Appraisal Review Board,
will meet at 1534 South Treadaway, Abilene, February 26, 1998, at
1:30 p.m. Information may be obtained from Richard Petree, P.O.
Box 1800, Abilene, Texas 79604, (905) 67609381, extension 24.
TRD-9801671.

Texas Council Risk Management Fund, Board of Trustees and Ad-
visory Committee, met at Omni Austin-Southpark, 4140 Governor’s
Row, Salon A and B, Austin, February 12, 1998 at 8:00 a.m. Infor-
mation may be obtained from Spencer McClure, Westpark Building
Three, Suite 240, 8140 Mopac Expressway, Austin, Texas 78758,
(512) 794–9268. TRD-9801719.

Texas Council Risk Management Fund, Executive Committee, met at
Omni Austin-Southpark, 4140 Governor’s Row, Room 104, Austin,

February 12, 1998 at 6:00 p.m. Information may be obtained from
Spencer McClure, Westpark Building Three, Suite 240, 8140 Mopac
Expressway, Austin, Texas 78758, (512) 794–9268. TRD-9801720.

Texas Council Risk Management Fund, Board of Trustees and Ad-
visory Committee, met at Omni Austin-Southpark, 4140 Governor’s
Row, Salon A and B, Austin, February 13, 1998 at 8:00 a.m. Infor-
mation may be obtained from Spencer McClure, Westpark Building
Three, Suite 240, 8140 Mopac Expressway, Austin, Texas 78758,
(512) 794–9268. TRD-9801721.

Trinity River Authority of Texas, Legal Committee, met at 5300
South Collins Street, Arlington, February 13, 1998 at 10:30 a.m.
Information may be obtained from James L. Murphy, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343. TRD-9801717.

Upper Leon River Muncipal Water District, Board of Directors, met
at General Office, off FM 2861, Lake Proctor Dam, Comanche,
February 10, 1998 at 6:30 p.m. Information may be obtained from
Upper Leon River MWD, P.O. Box 67, Comanche, Texas 76442,
(254) 879–2258. TRD-9801715.

Upper Rio Grande Workforce Development Board, met with emer-
gency revised agenda, at 5919 Brook Hollow, El Paso, February 6,
1998 at 2:00 p.m. Information may be obtained from Norman R.
Haley, 5919 Brook Hollow, El Paso, Texas 79925, 9915) 772–5627,
Extension 406. TRD-9801685.

Meetings filed February 9, 1998,

Austin-Travis County MHMR Center, Public Relations Committee,
met at 1430 Collier Street, Board Room, Austin, February 12, 1998
at Noon. Information may be obtained from Sharon Taylor, 1430
Collier Street, Austin, Texas 78701, (512) 440–4031. TRD-9801761.

Bluebonnet Trails Community MHMR Center, Board of Trustees, met
with revised agenda, February 12, 1998 at 4:00 p.m. Information may
be obtained from Vicky Risley, 15800 Highway 620 North, Austin,
Texas 78717, (512) 244–8335. TRD-9801859.

Concho Valley Workforce Development Board met at 1621 Univer-
sity, San Angelo, February 12, 1998 at 1:00 p.m. Information may
be obtained from Hayden Woodard, P.O. Box 87, Junction, Texas
76849, (915) 446–3964. TRD-9801851.

Education Service Center, Region III, Board of Directors, met at
3901 Houston Highway, Victoria, February 16, 1998 at 11:30 a.m.
Information may be obtained from Julius D. Cano, 1905 Leary Lane,
Victoria, Texas 77901, (512) 573–0731. TRD-9801860.

Education Service Center, Region III, Board of Directors, met at
3901 Houston Highway, Victoria, February 16, 1998 at 1:30 p.m.
Information may be obtained from Julius D. Cano, 1905 Leary Lane,
Victoria, Texas 77901, (512) 573–0731. TRD-9801861.

Edwards Aquifer Authority, Board, met at 1615 North St. Mary’s
Street, San Antonio, February 17, 1998 at 6:00 p.m. Information
may be obtained from Sally Tamez-Salas, 1615 North St. Mary’s
Street, San Antonio, Texas 78712, (2100 222–2204. TRD-9801772.

Gulf Bend Center, Mid-Coast Community Management, met at 1502
East Airline, Victoria, February 18, 1998 at Noon. Information may
be obtained from Janet Waters, 1502 East Airline, Gulf Bend Center,
Victoria, Texas 77901, (512) 575–0611. TRD-9801755.

Johnson County Central Appraisal District, Board of Directors, met at
109 North Main, Suite 201, Room 202, Cleburne, February 19, 1998
at 4:30 p.m. Information may be obtained from Don Gilmore, 109
North Main, Cleburne, Teas 76031, (817) 558–8100. TRD-9801881.

OPEN MEETINGS February 20, 1998 23 TexReg 1713



Kendall Appraisal District, Appraisal Review Board, met at 121 South
Main Street, Boerne, February 17, 1998 at 9:00 a.m. Information may
be obtained from Leta Schlinke, P.O. Box 788, Boerne, Texas 78006,
(830) 249–8012, fax: (830) 249–3975. TRD-9801868.

Middle Rio Grande Development Council, Workforce Development
Board, met with revised agenda, at Holiday Inn, Sage Room, 920
East Main, Uvalde, February 12, 1998, at 3:30 p.m. Information
may be obtained from Leodoro Martinez, Jr., P.O. Box 1199, Carrizo
Springs, Texas 78834, (830) 876–3533. TRD-9801869.

Mills County Appraisal District, Board of Directors, met at Mills
County Courthouse, Commissioners Court Room, Fisher Street,
Goldthwaite, February 17, 1998 at 6:30 p.m. Information may be
obtained from Bill Presley, P.O. Box 565, Goldthwaite, Texas 76844,
(915) 648–2253. TRD-9801757.

North Central Texas Council of Governments, JTPA Subcommittee,
met at 616 Six Flags Drive, Arlington, February 12, 1998 at 9:30
a.m. Information may be obtained from Mary Peters, P.O. Box 5888,
Arlington, Texas 76005–5888, (817) 695–9176. TRD-9801771.

North Central Texas Council of Governments, Program Coordination
Committee, met at 616 Six Flags Drive, Arlington, February 12, 1998
at 11:00 a.m. Information may be obtained from Mary Peters, P.O.
Box 5888, Arlington, Texas 76005–5888, (817) 695–9176. TRD-
9801770.

San Antonio River Authority, Board of Directors, met at 100 East
Guenther Street, Boardroom, San Antonio, February 18, 1998 at 2:00
p.m. Information may be obtained from Fred N. Pfeiffer, P.O. Box
830027, San Antonio, Texas 78283–0027, (210) 227–1373. TRD-
9801759.

Tarrant Appraisal District, Appraisal Review Board, met at 2329
Gravel Road, Fort Worth, February 12, 1998 at 8:00 a.m. Information
may be obtained from Linda G. Smith, 2329 Gravel Road, Fort Worth,
Texas 76118–6984, (817) 284–8884. TRD-9801877.

Tarrant Appraisal District, Appraisal Review Board, met at 2329
Gravel Road, Fort Worth, February 19 and 20, 1998 at 8:00 a.m.
Information may be obtained from Linda G. Smith, 2329 Gravel
Road, Fort Worth, Texas 76118–6984, (817) 284–8884. TRD-
9801876.

Trinity River Authority of Texas, Administration Committee, met
at 5300 South Collins Street, February 16, 1998 at 10:30 a.m.
Information may be obtained from James L. Murphy, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343. TRD-9801854.

Meetings filed February 10, 1998

Brazos Valley Workforce Development Board, Finance Committee,
met at 1905 South Texas Avenue, Bryan, February 19, 1998 at 1:30
p.m. Information may be obtained from Angie Alaniz, 1905 South
Texas Avenue, Bryan, Texas 77802, (409) 779–7622, extension 115.
TRD-9801926.

Brazos Valley Workforce Development Board, met at 1905 South
Texas Avenue, Bryan, February 19, 1998 at 2:30 p.m. Information
may be obtained from Angie Alaniz, 1905 South Texas Avenue,
Bryan, Texas 77802, (409) 779–7622, extension 115. TRD-9801927.

Clear Creek Watershed Regional Flood Control District, Board of
Directors, met at 3519 Liberty Drive, Council Chambers, Pearland,
February 18, 1998 at 6:00 p.m. Information may be obtained from
Roger Davis, 4805 W. Broadway, Pearland, Texas 77571, (281) 485–
1434. TRD-9801945.

Dallas Housing Authority, Board of Commissioners, met at 3939
North Hampton, Dale V. Kesler Board Room, Dallas, February 12,
1998 at 4:00 p.m. Information may be obtained from Betsy Horn,
3939 North Hampton Road, Dallas, Teas 75212, (214) 951–8302.
TRD-9801948.

Dewitt County Appraisal District, Board of Directors, met at 103
Bailey Street, Cuero, February 17, 1998 at 7:30 p.m. Information
may be obtained from Kay Rath, P.O. Box 4, Cuero, Texas 77954,
(512) 275–5753. TRD-9801892.

Education Service Center, Region 12, Board of Directors, met at 2101
West Loop 340, Waco, February 19, 1998 at 10:00 a.m. Information
may be obtained from Harry J. Beavers or Vivian L. McCoy, P.O. Box
23409, Waco, Texas 76702–3409, (817) 666–0707. TRD-9801971.

Guadalupe-Blanco River Authority, Policy Committee, met at Seguin
IDS Board Room, 1221 East Kingsbury, Seguin, February 18, 1998 at
9:00 a.m. Information may be obtained from W.E. West, Jr., 933 East
Court Street, Seguin, Texas 78155, (830) 379–5822. TRD-9801907.

Guadalupe-Blanco River Authority, Retirement and Benefit Commit-
tee, met at Seguin IDS Board Room, 1221 East Kingsbury, Seguin,
February 18, 1998 at 9:30 a.m. Information may be obtained from
W.E. West, Jr., 933 East Court Street, Seguin, Texas 78155, (830)
379–5822. TRD-9801906.

Guadalupe-Blanco River Authority, Long Range Planning Commit-
tee, met at Seguin IDS Board Room, 1221 East Kingsbury, Seguin,
February 18, 1998 at 10:30 a.m. Information may be obtained from
W.E. West, Jr., 933 East Court Street, Seguin, Texas 78155, (830)
379–5822. TRD-9801905.

Guadalupe-Blanco River Authority, Board of Directors, met at Seguin
IDS Board Room, 1221 East Kingsbury, Seguin, February 18, 1998
at 12:30 p.m. Information may be obtained from W.E. West, Jr.,
933 East Court Street, Seguin, Texas 78155, (830) 379–5822. TRD-
9801904.

Houston-Galveston Area Council, Board of Directors, met at 3555
Timmons Lane, Conference Room A, Second Floor, Houston,
February 17, 1998 at 10:00 a.m. Information may be obtained from
Mary Ward, P.O. Box 22777, Houston, Texas 77227, (713) 627–3200.
TRD-9801903.

Middle Rio Grande Development Council, Workforce Development
Board, met with revised agenda, at Holiday Inn, Sage Room, 920
East Main Street, Uvalde, February 12, at 3:30 p.m. Information
may be obtained from Leodoro Martinez, Jr., P.O. Box 1199, Carrizo
Springs, Texas 78834, (830) 876–3533.TRD-9801970.

North Texas Municipal Water District, Board of Directors, will meet
at Administration Office, 505 East Brown Street, Wylie, February 26,
1998 at 4:00 p.m. Information may be obtained from Carl W. Riehn,
P.O. Box 2408, Wylie, Texas 75098, (972) 442–5405. TRD-9801959.

Nueces Soil and Water Conservation District, met at 548 South
Highway 77, Suite B, Robstown, February 17, 1998 at 10:30 a.m.
Information may be obtained from Joan D. Rumfield, 548 South
Highway 77, Suite B, Robstown, Texas 78380, (512) 387–4116.
TRD-9801898.

South East Texas Regional Planning Commission, Executive Commit-
tee, met a 801 Main, Beaumont City Council Chambers, Beaumont,
February 18, 1998 at 7:00 p.m. Information may be obtained from
Jackie Vice Solis, P.O. Drawer 1387, Nederland, Texas 77627, (409)
727–2384. TRD-9801908.

Trinity River Authority of Texas, Utility Services Committee, met
at 5300 South Collins Street, Arlington, February 17, 1998 at 10:30
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a.m. Information may be obtained from James L. Murphy, P.O. Box
60, Arlington, Texas 76004, (817) 467–4343. TRD-9801946.

West Central Texas Council of Governments, Council Finance, Inc.
Annual Meeting, met at 1025 EN 10th Street, Abilene, February 19,
1998 at 3:30 p.m. Information may be obtained from Thomas C.
Mann, 1025 EN 10th Street, Abilene, 79061, (915) 672–8544. TRD-
9801929.

Meetings filed February 11, 1998

Cypress Springs Water Supply Corporation, Annual Membership
Meeting, was held at Clearwater Baptist Church Family Life Center
Building, 1/5 miles southwest off FM 115 on FM 1448, South of
Mount Vernon, February 17, 1998 at 7:00 p.m. Information may be
obtained from Richard Zachary, P.O. Box 591, Mount Vernon, Texas
75457, (903) 860–3400. TRD-9801994.

Dallas Housing Authority, Board of Commissioners, met at Dallas
Housing Authority, Dale V. Kesler Board Room, 3939 North Hamp-
ton, Dallas, February 19, 1998 at 4:00 p.m. Information may be ob-
tained from Betsy Horn, 3939 North Hampton Road, Dallas, Texas
75212, (214) 951–8302. TRD-9801977.

Deep East Texas Council of Governments, Board of Directors and
Grants Application Review Committee, will meet at 1600 East Loop
304, South Crockett, February 26, 1998 at 11:00 a.m. Information
may be obtained from Walter G. Diggles, 274 East Lamar Street,
Jasper, Texas 75951, (409) 384–5704. TRD-9801991.

Eastland County Appraisal District, Appraisal Review Board, will
meet at 100 Main, Eastland, February 25, 1998 at 10:00 a.m.
Information may be obtained from Steve Thomas, P.O. Box 914,
Eastland, Texas 76448, (254) 629–8597. TRD-9802002.

Education Service Center, Region VII, Board of Directors, met at
440 Highway 79 South, Henderson, February 19, 1998 at Noon.
Information may be obtained from Eddie J. Little, 818 East Main
Street, Kilgore, Texas 75662, (903) 984–3071. TRD-9801989.

Rio Grande Council of Governments, Board of Directors, met at 1100
North Stanton, Sixth Floor Conference Center, El Paso, February 20,
1998 at 1:00 p.m. (MST). Information may be obtained from Michele
Maley, 1100 North Stanton, Suite 610, El Paso, Texas 79902, (915)
533–0990. TRD-9802005.

Rusk County Appraisal District, Board of Directors, met at 107 North
Van Buren, Henderson, February 12, 1998 at 1:30 p.m. Information
may be obtained from Terry W. Decker, P.O. Box 7, Henderson, Texas
75653–0007, (903) 657–3578. TRD-9801992.

Workforce Development Board of The Coastal Bend, Board of
Directors, met at Holiday Inn-Airport, 5549 Leopard Street, Corpus
Christi, February 18, 1998, 4:00 p.m. Information may be obtained
from Shelley Franco, 1616 Martin Luther King Drive, Corpus Christi,
Texas 78401, (512) 889–5330, extension 107. TRD-9801978.

OPEN MEETINGS February 20, 1998 23 TexReg 1715



IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Department of Agriculture
Notice of Public Hearing

The Texas Department of Agriculture (the department) will hold a
public hearing to take public comment on new §3.112, concerning
the designation by rule of the new Northern Rolling Plains Boll
Weevil Eradication Zone, published in the January 30, 1998, issue
of the Texas Register(23 TexReg 690). The hearing will be
held on Wednesday, February 25, 1998, beginning at 1:30 p.m.,
at Childress City Auditorium, Fair Park, North Commerce Street,
Childress, Texas.

For more information, please contact Katie Dickie Stavinoha, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711,
(512) 463-7593.

TRD-9801832
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: February 9, 1998

♦ ♦ ♦
Office of the Attorney General
Notice of Public Hearing

The Office of the Attorney General will hold a public hearing at
12:45 p.m., Thursday, March 12, 1998, in the Blue Bonnet room of
the La Posada Hotel, 1000 Zaragoza, Laredo, Texas. The purpose of
this hearing will be to accept oral and written testimony concerning
proposed Sexual Assault Prevention and Crisis Services Division rules
governing the Sexual Assault Nurse Examiner currency of practice
certification (1 T.A.C., Part III, Chapter 62).

A copy of the proposed rules may be requested from Lynda
Edmonson, Sexual Assault Prevention and Crisis Services Division,
Office of the Attorney General, P.O. Box 12548, Austin, Texas 78711-
2548 or by calling (512) 936-1270.

Persons who wish to offer testimony but who are unable to attend
the hearing may submit written testimony which must be received
by noon the day of the hearing. The written testimony should be
sent to Jo Halligan, Sexual Assault Prevention and Crisis Services

Division, Office of the Attorney General, P.O. Box 12548, Austin,
Texas 78711- 2548.

TRD-9802013
Sarah Shirley
Assistant Attorney General
Office of the Attorney General
Filed: February 11, 1998

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of February 3, 1998, through February 10, 1998:

FEDERAL AGENCY ACTIONS: Applicant: Harris County Engi-
neering Department; Location: Intersection of Jana Lane and Genoa-
Red Bluff Road, Clear Lake City, Harris County; Project No.: 98-
0027-F1 Description of Proposed Action: The applicant proposes
to extend the existing Space Center Boulevard consisting of a 100-
foot right-of-way, with a center median, that will impact 4.5 acres
of wetlands. The applicant has proposed to provide compensatory
mitigation with the Greens Bayou Wetlands Mitigation Bank; Type
of Application: U.S.C.O.E. permit application #21155 under §404 of
the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Neumin Production Company; Location: Sabine River,
Orange County Project No.: 98-0028-F1; Description of Proposed
Action: The applicant proposes to repair an existing access road
and construct a ring levee and drill pad for the purpose of oil and
gas exploration and production. Approximately 0.7 acre of wetlands
would be impacted by the access road repair and construction of
the levee and drill pad; Type of Application: U.S.C.O.E. permit
application #21166 under §10 of the Rivers and Harbors Act of 1899
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(33 U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).

Applicant: Top Coat; Location: Approximately 2 miles southeast
of Freeport, Brazoria County; Project No.: 98-0031-F3; Description
of Proposed Action: Conduct maintenance dredging on the basin
and access channel of a commercial marine facility adjacent to the
Gulf Intracoastal Waterway. About 50,000 cubic yards of material
will be removed from the project area and deposited in the Brazoria
River Harbor Navigation District’s Confined Disposal Facility; Type
of Application: U.S.C.O.E. permit application #11211(01) under §10
of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).

Applicant: Percival Beacroft; Location: 900 West Second Street,
Freeport, Brazoria County; Project No.: 98-0032-F3; Description of
Proposed Action: The applicant proposes to construct an 88-foot-
long by 8-foot-wide walkway, to connect to an existing walkway
located away from the shoreline. The purpose of the work is to have
access to the outer dock; Type of Application: U.S.C.O.E. permit
application #21065 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403).

Applicant: Donald Peavy; Location: 827 Gulf Boulevard, Surfside,
Brazoria County Project No.: 98-0033-F3; Description of Proposed
Action: The applicant is requesting an amendment from the Corps
of Engineers permit #19510(01) to authorize design changes to the
project’s bulkhead. The original permit authorized a 300-foot-long
steel sheet pile bulkhead for shoreline stabilization. The modification
consists of using riprap material instead of the sheet piles; Type of
Application: U.S.C.O.E. permit application #19510(02) under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).

Applicant: Hall-Houston Oil; Location: High Island, Block A-
304, Offshore Texas Project No.: 98-0034-F4; Type of Application:
Initial Development Operations Coordination Document, Lease OCS-
G 17209.

Applicant: Mike Acevedo; Location: Arroyo Colorado, Rio Hondo,
Cameron County Project No.: 98-0035-F3; Description of Proposed
Action: The applicant proposes to reconfigure an existing dock, by
removing a portion of the dock and constructing a covered boathouse;
Type of Application: U.S.C.O.E. permit application #21118 under
§10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).

Applicant: Seagull Energy; Location: Galveston, Blocks 268, 269,
Offshore Texas Project No.: 98-0036-F4; Type of Application: Initial
Plan of Exploration, Leases OCS-G 14134, 17127.

Applicant: Zilkha Energy; Location: High Island, Block A-218,
Offshore Texas Project No.: 98-0037-F4; Type of Application: Initial
Plan of Exploration, Lease OCS-G 14888.

Applicant: Bois d’Arc Operating Corporation; Location: State Tracts
136, N/2 137, N/2 141, 143, 144, and N/2 160, in Matagorda Bay,
Calhoun and Matagorda counties, approximately 4 miles northeast
from Port O’Connor; Project No.: 98-0038-F1 Description of
Proposed Action: The applicant proposes to erect and maintain
structures and appurtenances, and flowlines in connection with the
drilling of wells for the production of oil and/or natural gas; Type of
Application: U.S.C.O.E. permit application #21190 under §10 of the
Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of the
Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: City of Brownsville; Location: Brownsville, Texas;
Project No.: 98-0039-F1 Description of Proposed Action: The
applicant proposes to construct a tennis center with sixteen tennis
courts and one tournament-sized court surrounded by bleachers.
Cabanas and parking will also be constructed.

Applicant: Community Development Corporation of Brownsville;
Location: 640 Windwood Way, Lot 9-Block 5, 580 Windwood Way,
Lot 32-Block 2, 712 Ripplewind Way, Lot 7-Block 2; Project No.: 98-
0041-F5; Description of Proposed Action: The applicant has applied
for HOME Investment Partnerships Program funds for rehabilitation
and/or reconstruction.

Applicant: Texas Parks and Wildlife Department; Location: Mad Is-
land Wildlife Management Area, approximately 25 miles southwest of
Bay City, Matagorda County; Project No.: 98-0042-F1; Description
of Proposed Action: The applicant proposes to excavate 2,629 cubic
yards of sediment from wetlands to create a 2,000-foot-long, 15-foot-
wide, 3-foot- deep canal with 3:1 slopes. The excavated material will
be placed along the west side of the canal, covering approximately
0.8 acre of wetland habitat; Type of Application: U.S.C.O.E. permit
application #21191 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A.
§§125-1387).

Applicant: The Houston Exploration Company; Location: Mustang
Island, Blocks A-113, A-114, Offshore Texas; Project No.: 98-0044-
F4; Type of Application: Initial Plan of Exploration, Leases OCS-G
17083, 17084.

Applicant: Offshore Oil Services; Location: North side of the
Intracoastal Waterway, Surfside, Brazoria County; Project No.: 98-
0045-F3; Description of Proposed Action: The applicant proposes to
amend permit #11042(01) to add a 30 by 120-foot dock. The new
structure will be used for loading and unloading commercial vessels;
Type of Application: U.S.C.O.E. permit application #11042(02)
under §10 of the Rivers and Harbors Act of 1899 (33 .S.C.A. 403).

Applicant: Lloyd Holt; Location: 270 Creekside, Caney Creek, Bay
City, Matagorda County; Project No.: 98-0046-F3; Description of
Proposed Action: The applicant proposes to retain and reconfigure an
existing pier. The existing structure is 271 square feet. The proposes
to expand the T-head portion of the pier from 16-foot-long by 8-foot-
wide to 30- by 8-foot, and increase the existing deck from an L-shape
to a rectangular deck measuring 13- by 11 feet; Type of Application:
U.S.C.O.E. permit application #21150 under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 403).

Applicant: Brazos River Harbor Navigation District: Location:
Northwest corner of the Freeport Harbor Upper Turning Basin,
Freeport, Brazoria County; Project No.: 98-0047-F3; Description of
Proposed Action: The applicant requests an amendment to permit
#19696 to increase the dredging depth of a portion of Freeport
Harbor Upper Turning Basin. The applicant also proposes to conduct
maintenance dredging for a period of five years and requests an
additional allowable overdepth of two feet and advanced maintenance
dredging of 2 feet that will bring the maximum depth of the project
area to 74 feet; Type of Application: U.S.C.O.E. permit application
#19696(01) under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403).

Applicant: Central City Development Company; Location: Green’s
Bayou wetlands, adjoining Seawall and Central City Boulevard,
Galveston, Galveston County; Project No.: 98- 0048-F3; Description
of Proposed Action: The applicant proposes to extend the time to
complete work authorized by permit #12408(04). All authorized
work has been completed except for the placement of fill material
into a 1-acre, man-made, freshwater wetland; Type of Application:
U.S.C.O.E. permit application #12408(05) under §10 of the Rivers
and Harbors Act of 1899 (33 U.S.C.A. 403).

Applicant: James Buescher; Location: 3633 Copano Drive, Copano
Bay, Rockport, Aransas County; Project No.: 98-0049-F3; Descrip-
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tion of Proposed Action: The applicant proposes to modify permit
#19421 by adding a 450-foot-long by 4-foot-wide pier with 20- by
4-foot T-head, to the existing 464-square-foot structure; Type of Ap-
plication: U.S.C.O.E. permit application #19421(01) under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403).

Applicant: Galtex Pilots Service Corporation; Location: Southeastern
shore of Pelican Island in Galveston Harbor, Galveston County;
Project No.: 98-0050-F3; Description of Proposed Action: The
applicant proposes to construct a 100-foot by 150-foot boatslip
for mooring pilot boats; Type of Application: U.S.C.O.E. permit
application #21197 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403).

Applicant: Walter Oil and Gas Corporation; Location: Garden
Banks Area, Block 179, Offshore Texas; Project No.: 98-0051-F4;
Type of Application: Initial Development Operations Coordination
Document, Lease OCS-G 17301.

Applicant: TransTexas Gas Corporation; Location: Approximately
2.7 miles southeast of Texas City, Galveston Bay, Galveston County;
Project No.: 98-0052-F3; Description of Proposed Action: The
applicant proposes to drill, erect, and maintain a well-protector type
structure in State Tract 102-A N/2 to perform oil and gas mining
operations; Type of Application: U.S.C.O.E. permit application
#20642/1 under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403).

Applicant: Exxon Corporation; Location: East Breaks, Blocks
948, 949, Offshore Texas Project No.: 98-0053-F4; Description of
Proposed Action: Initial Plan of Exploration; Type of Application:
OCS-G 10322, 10323.

FEDERAL AGENCY ACTIVITIES:

Applicant: National Marine Fisheries Service; Location: Gulf of
Mexico Project No.: 98-0030-F2; Description of Proposed Action:
The applicant proposes to amend regulations governing the Atlantic
tuna fisheries to provide for recovery of archival tags implanted in
Atlantic tunas.

Applicant: U.S. Environmental Protection Agency; Location: Gulf of
Mexico Project No.: 98-0043-F2; Description of Proposed Action:
The applicant proposes to reissue the National Pollutant Discharge
Elimination System (NPDES) general permit for the Outer Continen-
tal Shelf of the Western Gulf of Mexico. The reissued permit will
authorize discharges from oil and gas exploration, development, and
production facilities located in and discharging to Federal waters of
the Gulf of Mexico seaward of the outer boundary of the territorial
seas of Louisiana and Texas.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.

TRD-9802016
Garry Mauro
Chairman
Coastal Coordination Council
Filed: February 11, 1998

♦ ♦ ♦

Comptroller Of Public Accounts
Notice Of Consultant Contract Award

In accordance with the provisions of Chapter 2254, Subchapter B
of the Texas Government Code, the Comptroller of Public Accounts
announces this notice of consultant contract award.

The consultant proposal request was published in the December 12,
1997 issue of theTexas Register(22 TexReg 12304).

The consultant will assist the Comptroller in a performance review of
Texas Southern University. From this review, recommendations will
be developed for containing costs, improving management strategies,
improving university operations and ultimately promoting better
education for Texas Southern University students through school
district management efficiency and accountability.

The contract is awarded to MGT of America, 2425 Torreya Drive,
Tallahassee, Florida 32303. The total dollar value of the contract is
not to exceed $250,000.00 in the aggregate. The effective date of
the contract was February 5, 1998, and it extends through August 31,
1998. MGT of America, Inc. is to assist the Comptroller in preparing
a final report which will be made public on or about July 10, 1998.

TRD-9801895
Walter Muse
Legal Counsel
Comptroller of Public Accounts
Filed: February 10, 1998

♦ ♦ ♦
Notice Of Consultant Contract Award

In accordance with the provisions of Chapter 2254, Subchapter B
of the Texas Government Code, the Comptroller of Public Accounts
announces this notice of consultant contract award.

The consultant proposal request was published in the October 31,
1997 issue of theTexas Register(22 TexReg 10797).

The consultant will assist the Comptroller in conducting a study to
determine the number and type of fraudulent claims and overpayments
paid by the state’s publicly funded health care programs including
Medicaid, workers’ compensation for state employees, and the
Employees Retirement System’s health care benefits program. This
study is authorized under Section 403.026 of the Government Code.

The contract is awarded to Tucker Alan, Inc., 135 South LaSalle,
Suite 2135, Chicago, Illinois 60603. The total dollar value of the
contract is not to exceed $250,000.00 in the aggregate. The effective
date of the contract was January 26, 1998, and it extends through
August 31, 1998. Tucker Alan, Inc. is to assist the Comptroller in
preparing a final report which will be made public on or about August
31, 1998.

TRD-9801667
Walter Muse
Legal Counsel
Comptroller of Public Accounts
Filed: February 5, 1998

♦ ♦ ♦
Request for Information for Tax Collection Services

Notice of Request for Information: The Comptroller of Public
Accounts (Comptroller) announces its Request for Information (RFI)
to solicit information from the private and public sectors in collecting
certain delinquent obligations that are owed to the Comptroller. The
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collection agency would assist the Comptroller in collecting certain
delinquent obligations that do not meet the collection guidelines
adopted by the Office of the Attorney General (OAG) and that
are not collected through the normal collection procedures. Before
determining whether to contract with a collection agency, the
Comptroller requests information on methods used by collection
agencies to collect delinquent accounts and the procedures for
remittance. The collection agency also would supply data on the
implementation of an account tracking system and the reporting of
account status.

The Comptroller’s Enforcement Division is responsible for collecting
delinquent taxes and providing direct taxpayer assistance. Enforce-
ment Division’s Automated Collection Center, usually the first step in
the collection process, alerts delinquent taxpayers by telephone. The
Enforcement Division’s Field Operations, with 35 locations through-
out the state, carries out the hands-on delinquent tax collection and
provides taxpayer service.

As of October 1, 1997, the Comptroller’s Office had an estimated
$39.6 million in delinquent tax accounts that were under the OAG’s
dollar threshold and older than one year. These accounts include
in-state and out-of-state accounts. The average delinquent account
balance is $614. This amount includes penalty and interest.

The Comptroller seeks information on collection practices that would
blend with the current structure of the Enforcement Division. The
ideal respondent would be able to provide information on collection
methods for low-dollar delinquent accounts, remitting the payment,
and reporting account status. Respondents would propose potential
hardware and software solutions for establishing an account tracking
system.

The complete RFI may be obtained from David R. Brown, Legal Ser-
vices, Comptroller of Public Accounts, L.B.J. State Office Building,
Room #G-24, 111 East 17th Street, Austin, Texas, 78774, (512) 305-
8673. A hard copy of the RFI is available for pick-up at the above-
referenced address on Wednesday, February 11, 1998, between 4:00
p.m. and 5:00 p.m. Central Zone Time (CZT), and during normal
business hours thereafter.

Contact: parties interested in submitting a response to the RFI should
contact the Comptroller of Public Accounts, Legal Counsel’s Office,
111 East 17th St., Room #G-24, Austin, Texas 78774, (512) 305-
8673.

The anticipated schedule of events is as follows: Issuance of RFI -
February 20, 1998, at 4:00 p.m. (CZT); Written RFI Responses Due
- March 15, 1998, 4:00 noon (CZT).

The Comptroller accepts no obligation for the costs incurred in
responding to this RFI. This RFI does not constitute a solicitation
of proposals, a commitment to conduct a procurement, or an offer of
a contract or prospective contract. After review of responses to this
RFI, the Comptroller may request demonstrations from some or all
of the respondents. Issued in Austin, Texas on February 11, 1998.
Walter Muse Legal Counsel Comptroller of Public Accounts

TRD-9801993
Walter Muse
Legal Counsel
Comptroller of Public Accounts
Filed: February 11, 1998

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Articles 1D.003 and 1D.009, Title 79, Revised Civil Statutes
of Texas, as amended (Articles 5069-1D.003 and 1D.009, Vernon’s
Texas Civil Statutes).

The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for the
period of 02/16/98 - 02/22/98 is 18% for Consumer1/Agricultural/
Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for the
period of 02/16/98 - 02/22/98 is 18% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-9801997
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: February 11, 1998

♦ ♦ ♦
Texas Planning Council for Developmental Dis-
abilities
Advocacy Support Network-Request for Proposals

This announces the availability of funds to be awarded on behalf of
the Texas Planning Council for Developmental Disabilities (TPCDD)
by the Texas Rehabilitation Commission. Two grants were awarded
in September after the initial release of this Request for Proposals
(RFP). Up to two additional grants will be awarded as a result of this
second release.

BACKGROUND . The mission of the TPCDD is to create change
so that all people are fully included in their communities and
exercise control over their own lives. The Council has provided
grants that further the goals of community integration and inclusion,
consumer controlled living and working settings, and improved and
enhanced options, supports and services that assist people with
disabilities and their families. Each of these projects has expanded
our understanding about how to provide supports and assistance to
people with developmental disabilities. However, each effort has
addressed only a portion of the overall needs, concerns, and barriers
experienced by people with disabilities and their families over a
life span. Similarly, services and supports provided to people with
disabilities are often fragmented and compartmentalized, addressing
only portions of an individual’s life and needs. This fragmentation
has been identified by consumers and professionals alike as a major
barrier to achieving an integrated, inclusive life in the community.

EXPECTED OUTCOME . The purpose and expected outcome is
to achieve full participation in the community for all members of
the community, including those persons with a disability. As a
means to accomplish this, the expected outcome of the Advocacy
Support Network project is a viable advocacy network in four
communities which results in enhanced advocacy capabilities among
local advocates, stronger cross-disability advocacy at the local level,
and support for local or regional cross-disability advocacy support
networks.

ELIGIBILITY . Eligible applicants can be organizations which are
public agencies, private nonprofit agencies or private for-profit
agencies. Applications will not be accepted from organizations or
agencies which provide services or funding for services to individuals
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with disabilities. Nontraditional applicants from diverse geographical
and cultural Texas communities are encouraged.

TERMS. Under this announcement, up to two projects will be funded
for up to three years. Funding for years two and three will be
contingent upon an annual review of performance, availability of
federal funding, and TPCDD funding priorities. The initial funding
period is July 1, 1998 to May 31, 1999. Estimated funding per project
to be determined by staff, but not to exceed $25,000 per project per
year. Non-federal match of 25% is required for the first year. A
project located in counties designated as federal poverty areas requires
a minimum of 10% matching resources for the first year. Increasing
non-federal match will be required in years two through three. In-
kind match may be accepted for all or part of the non-federal match
in year one.

Grant funds for this RFP were awarded to the Texas Rehabilitation
Commission on behalf of the TPCDD by the Administration on
Developmental Disabilities in the amount of $25,000 (75%) per
project in Fiscal Year 1998. A nonfederal match in the amount of
$8,333 (25%) per project is expected.

For the application packet containing the full RFP, application forms
and instructions, please submit a written or fax request to: Lester
Sanders, Grants Management Director, Texas Planning Council for
Developmental Disabilities, 4900 North Lamar Boulevard, Austin,
Texas 78751-2399, (512) 424-4097 (fax).

DEADLINE . Proposals will be accepted at the Texas Planning
Council Office, 4900 North Lamar Boulevard, Office #4437, 4th
Floor, Austin, Texas until 4:00 p.m. on April 17, 1998. No fax
copies of proposals will be accepted. Copies of application kit will
be sent by regular mail and will not be faxed to applicants.

TRD-9801750
Charles Schiesser
Chief of Staff
Texas Planning Council for Developmental Disabilities
Filed: February 6, 1998

♦ ♦ ♦
Texas Education Agency
Request for Early Reading Diagnostic Instruments

The Texas Education Agency (TEA) is notifying publishers that early
reading diagnostic instruments for Kindergarten, Grade 1, and Grade
2 may be submitted for review. Texas Education Code, §28.006, au-
thorizes the commissioner of education to develop recommendations
for school districts for administering reading instruments to diagnose
student reading development and comprehension.

Under TEC, §28.006(b), the commissioner of education shall adopt a
list of reading instruments that school districts may use. Any reading
instrument used must be based on scientific research concerning
reading skills development and reading comprehension. Proposed
reading instruments will be reviewed for validity, reliability, and cost-
effectiveness, as well as ease of administration and application by the
classroom teacher. A list of reading instruments adopted under TEC,
§28.006(b), must provide for diagnosing the reading development and
comprehension of students participating in a program under TEC,
Chapter 29, Subchapter B (relating to bilingual education and special
language programs).

School districts are required to administer an early reading diagnostic
instrument beginning in the 1998-1999 school year, under TEC,
§28.006(g). The list of reading instruments and recommendations for
implementation will be available no later than August 1, 1998. State

funds will only pay for the cost of administering a reading instrument
that is on the list adopted by the commissioner of education.

A district-level committee established under TEC, Chapter 11,
Subchapter F, may also adopt a list of reading instruments for use in
the district in addition to the reading instruments on the list adopted
by the commissioner of education.

Proposals must be submitted to Robin Gilchrist, Assistant Commis-
sioner for Statewide Initiatives, 1701 North Congress Avenue, Austin,
TX 78701, by March 13, 1998, to be considered. If you would like
your reading instrument returned after review, please indicate so on a
cover letter submitted with the proposal. For additional information
about this request, contact Robin Gilchrist at (512) 463-9027.

TRD-9802019
Criss Cloudt
Associate Commissioner for Policy Planning and Research
Texas Education Agency
Filed: February 11, 1998

♦ ♦ ♦
General Services Commission
Technology Access Clause

Senate Bill 1752, amending Texas Government Code, Title 10, Sub-
title D, Sec. 2157.005, required the General Services Commission
and the Department of Information Resources, in consultation with
other state agencies and after public comment, to develop a tech-
nology access clause to allow for both visual and nonvisual access.
The clause is to be included in all documents (offers, quotes, etc.)
and contracts entered into by the state or state agencies related to
the procurement of Automated Information System ("AIS") products,
regardless of dollar amount.

The clause, as adopted, was published in theTexas RegisterOctober
24, 1997, issue (22 TexReg 10551). The clause was modified to
address the submitted comments.

The clause states, as a condition for the expenditure of state funds in
the purchase of an AIS product, that the technology: (1) will provide
equivalent access for effective use by both visual and nonvisual
means; (2) will present information, including prompts used for
interactive communications, in formats intended for both visual and
nonvisual use; and (3) can be integrated into networks for obtaining
retrieving, and disseminating information used by individuals who
are not blind or visually impaired.

This clause applies to all contracts made by state agencies that involve
the purchase of an AIS product, without regard to: (1) the source of
funds used to make the purchase; (2) whether the purchase is made
under delegated purchasing authority; or (3) whether the purchase is
made under the authority of the Texas Government Code, Title 10,
Subtitle D, or other law.

The clause is to read without modification: "The Vendor expressly
acknowledges that state funds may not be expended in connection
with the purchase of an automated information system unless that
system meets certain statutory requirements relating to accessibility
by persons with visual impairments. Accordingly, the Vendor
represents and warrants to (name of State Agency) that the technology
provided to (name of State Agency) for purchase is capable, either
by virtue of features included within the technology or because it is
readily adaptable by use with other technology, of: (1) providing
equivalent access for effective use by both visual and nonvisual
means; (2) presenting information, including prompts used for
interactive communications, in formats intended for nonvisual use;
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TRD-9801943
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 10, 1998

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice Of Public Hearing

Texas Department Of Housing And Community Affairs Multifamily
Housing Revenue Refunding Bonds (Springhouse Apartments) Series
1998.

Notice is hereby given of a public hearing to be held by the Texas
Department of Housing and Community Affairs ("the Department")
at 507 Sabine Street, Room 437, Austin, Texas at 12:00 p.m. on
Thursday, March 19, 1998, with respect to the issuance by the Texas
Department of Housing and Community Affairs of its Multifamily
Revenue Refunding Bonds, Series 1998 (Springhouse Apartments)
(the "Series 1998 Bonds") to be issued by the Department in
an aggregate principal amount not to exceed $10,300,000. The
proceeds of the Bonds which will be loaned to Oxford Tax Exempt
Fund II, L.P., to refund in full the outstanding principal portion of
the Adjustable Rate Demand Multifamily Housing Revenue Bonds
(Letter of Credit/Surety Bond Program) Dallas - Oxford Development
1984 Series B (the "Series 1984 Bonds"), originally issued by
the Texas Housing Agency, (the Department’s predecessor), in the
aggregate principal amount of $ 17,500,000. The project, which was
originally financed with the proceeds of the Series 1984 Bonds and
was originally owned and operated by Dallas - Oxford Associates
Limited Partnership, is to be refinanced from the proceeds of the
and Series 1998 Bonds. The project is a 372 unit apartment project
known as Springhouse Apartments, located at 12660 Jupiter Road,
Dallas, Texas 75238 (the "Project").

All interested parties are invited to attend such public hearing to
express their views with respect to the Project and the issuance of
the Bonds. Questions or requests for additional information may be
directed to Robert Onion at the Texas Department of Housing and
Community Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-
3872.

Persons who intend to appear at the hearing and express their views
are invited to contact Robert Onion in writing in advance of the
hearing. Any interested persons unable to attend the hearing my
submit their views in writing to Robert Onion prior to the date
scheduled for the hearing.

This notice is published and the above-described hearing is to be held
in satisfaction of the requirements of Section 147(f) of the Internal
Revenue Code of 1986, as amended, regarding the public approval
prerequisite to the exemption from federal income taxation of the
interest of the Bonds.

Individuals who require auxiliary aids in order to attend this meeting
should contact Margaret Donaldson, ADA Responsible Employee, at
(512) 475-3100 or Relay Texas at 1 800 735-2989 at least two days
before the meeting so that appropriate arrangements can be made.

Individuals who require child care to be provided a this meeting
should contact Dina Gonzalez at (512) 475-3757 at least five days
before the meeting so that appropriate arrangements can be made.

TRD-9802018

Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Filed: February 11, 1998

♦ ♦ ♦
Texas Department of Insurance
Insurer Services

The following applications have been filed with the Texas Department
of Insurance and are under consideration:

Application for incorporation in Texas for MENTAL HEALTH
NETWORK, INC., a domestic HMO. The home office is located
in Austin, Texas.

Application for incorporation in Texas for BEHAVIORAL HEALTH
PLAN 21, INC., a domestic HMO. The home office is located in
Houston, Texas.

Application for admission to Texas for BANKERS LLOYD’S IN-
SURANCE COMPANY, a foreign Lloyds company. The home office
is in St. Petersburg, Florida.

Application to change the name of PREFERRED ABSTAINERS IN-
SURANCE COMPANY to GUIDANT ELITE INSURANCE COM-
PANY, a foreign property and casualty company. The home office is
located in West Des Moines, Iowa.

Application to change the name of AMERIFIRST INSURANCE
COMPANY to VENCOR INSURANCE COMPANY, a foreign life
company. The home office is located in Indianapolis, Indiana.

Application to change the name of COLONIAL PENN LIFE INSUR-
ANCE COMPANY to CP LIFE INSURANCE COMPANY, a foreign
life company. The home office is located in Philadelphia, Pennsylva-
nia.

Application to change the name of ARIZONA LIFE INSURANCE
COMPANY to OLD WEST ANNUITY & LIFE INSURANCE
COMPANY, a foreign life company. The home office is located in
Phoenix, Arizona.

Any objections must be filed within 20 days after this notice was filed
with the Texas Department of Insurance, addressed to the attention
of Kathy Wilcox, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
78701.

TRD-9801709
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 6, 1998

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Chrysler Insurance Com-
pany proposing to use rates outside the flexibility band promulgated
by the Commissioner of Insurance pursuant to TEX. INS. CODE
ANN. art. 5.101, §3(g). They are proposing a rate of +33% above
the benchmark for Fire & Theft, and +133% above the benchmark
for Collision classes, only, under Single Interest Coverage for all ter-
ritories for commercial automobile insurance.
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Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary for P & C, Philip Presley, at the Texas Department
of Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701
within 30 days after publication of this notice.

TRD-9801703
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 6, 1998

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider
approval of a rating manual request submitted by The Hartford
proposing to use a rating manual relative to classifications and
territories different than that promulgated by the Commissioner of
Insurance pursuant to TEX. INS. CODE ANN. art. 5.101, §3(l).
They are proposing application of a 10% driver training credit to the
premium developed on commercial auto liability coverage, physical
damage coverage and auto medical payments coverage, if any, for all
owned non-PPT units, provided insureds meet specific criteria.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Senior Associate Commissioner of Regulation and Safety, Rose
Ann Reeser, at the Texas Department of Insurance, MC 107-2A, P.O.
Box 149104, Austin, Texas 78701 within 30 days after publication
of this notice.

TRD-9801962
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 10, 1998

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider
approval of a rating manual request submitted by The Hartford
proposing to use a rating manual relative to classifications and
territories different than that promulgated by the Commissioner of
Insurance pursuant to TEX. INS. CODE ANN. art. 5.101, §3(l).
They are proposing to implement a Secondary Rating factor for
independent contractors that distribute pre-packaged bakery products
to retail stores such as grocers and supermarkets. Insureds in this
sub-classification of the Food Delivery Special Industry Class would
receive a 15% reduction for commercial automobile insurance.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Senior Associate Commissioner of Regulation and Safety, Rose

Ann Reeser, at the Texas Department of Insurance, MC 107-2A, P.O.
Box 149104, Austin, Texas 78701 within 30 days after publication
of this notice.

TRD-9801961
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 10, 1998

♦ ♦ ♦
Notice of Public Hearing

The Commissioner of Insurance, at a public hearing under Docket
No. 2340 scheduled for March 25, 1998 at 9:00 a.m., in Room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, will consider a proposal made in a staff
petition. Staff’s petition (captioned "Second Petition . . .") seeks
amendment of the Texas Automobile Rules and Rating Manual
(the Manual), to adopt new and/or adjusted 1998 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Reference No. A-0298-
04-I) was filed on February 5, 1998.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 1998 model vehicles.

A copy of the petition, including an exhibit with the full text of
the proposed amendments to the Manual is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6326; refer to (Reference No. A-0298-04-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance,
P. O. Box 149104, MC 113-2A, Austin, Texas 78714-9104. An
additional copy of comments is to be submitted to David Durden,
Deputy Commissioner, Property and Casualty Insurance Lines, Texas
Department of Insurance, P.O. Box 149104, MC 104-5A, Austin,
Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

TRD-9802008
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 11, 1998

♦ ♦ ♦
The Commissioner of Insurance, at a public hearing under Docket
No. 2341 scheduled for March 25, 1998 at 9:00 a.m., in Room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, will consider a proposal made in a staff
petition. Staff’s petition (captioned "Third Petition . . .") seeks
amendment of the Texas Automobile Rules and Rating Manual
(the Manual), to adopt new and/or adjusted 1998 model Private
Passenger Automobile Physical Damage Rating Symbols and revised
identification information. Staff’s petition (Reference No. A-0298-
05-I) was filed on February 5, 1998.
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The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 1998 model vehicles.

A copy of the petition, including an exhibit with the full text of
the proposed amendments to the Manual is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6326; refer to (Reference No. A-0298-05-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance,
P.O. Box 149104, MC 113-2A, Austin, Texas 78714-9104. An
additional copy of comments is to be submitted to David Durden,
Deputy Commissioner, Property and Casualty Insurance Lines, Texas
Department of Insurance, P.O. Box 149104, MC 104-5A, Austin,
Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article
5.96, which exempts it from the requirements of the Government
Code, Chapter 2001 (Administrative Procedure Act).

TRD-9802009
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 11, 1998

♦ ♦ ♦
Notice of Public Hearing for Private Passenger and Commer-
cial Automobile Insurance Rates Concerning The Texas
Automobile Insurance Plan Association Docket No. 454-98-
0244.G

Notice is hereby given that a hearing under Docket No. 454-98-
0244.G will be held before an administrative law judge (ALJ) of
the State Office of Administrative Hearings (SOAH) at 9:00 a.m.
on April 28, 1998, and continuing thereafter at dates, times and
places designated by the ALJ until conclusion. The purpose of the
hearing is consideration of adoption of the manual rates for private
passenger and commercial classes of risks provided through the Texas
Automobile Insurance Plan Association (TAIPA). The hearing will
be held at SOAH, Suite 1100 of the Stephen F. Austin State Office
Building at 1700 N. Congress Avenue, Austin, Texas 78701.

Authority, Jurisdiction and Statutes and Rules Involved

The Commissioner of Insurance has jurisdiction and legal authority
over the subject matter of this hearing pursuant to the Texas Insurance
Code, Article 21.81 §5. Pursuant to the Texas Insurance Code, Article
1.33B (b), SOAH shall conduct the hearing. Statutes involved include
Articles 21.81 and 5.131 and subchapter A of Chapter 5 of the Texas
Insurance Code.

The procedure of the hearing will be governed by Texas Insurance
Code, Article 1.33B, the Rules of Practice and Procedure For
Industry-Wide Rate Cases before the Department of Insurance
(Texas Administrative Code, Title 28, Chapter 1, Subchapter A),
the Memorandum of Understanding between the Department and
SOAH (Texas Administrative Code, Title 28, Chapter 1, §1.90), the
Administrative Procedure Act (Texas Gov’t Code, Ch. 2001), and
SOAH’s Rules of Practice and Procedure (Texas Administrative Code,
Title 1, Chapters 155 through 163).

Matters to be Considered

The commissioner will consider testimony presented and information
filed by the TAIPA, the Office of Public Insurance Counsel and other
interested parties relating to the determination of rates for private
passenger and commercial automobile insurance provided through
the TAIPA, including the spreading of the rates among relevant
classifications and territories. The commissioner has the statutory
authority and duty pursuant to the Texas Insurance Code, Article
21.81 §5 to promulgate the rates to be charged for insurance provided
through the TAIPA, including private passenger and commercial
automobile insurance, after notice and hearing. Relevant data to be
used in the rate case will be available from the department.

The commissioner has the statutory authority and duty pursuant to the
Texas Insurance Code, Article 21.81 to determine and prescribe rates
that are just, reasonable, adequate, not excessive, not confiscatory
and not unfairly discriminatory for the risks to which they apply; and
to set rates in an amount sufficient to carry all claims to maturity
and to meet the expenses incurred in the writing and servicing of the
business.

The commissioner requests evidence on the following additional
matters to be determined at the hearing:

1. The effect of tort reform legislation in determining rates.

2. Impact of changes in the size of the TAIPA plan population on rate
level calculations, such as premium on level factors, trending dates
and other ratemaking elements.

3 The number and amount of driver training, defensive driving, and
passive restraints discounts.

4. The relative number of drivers who are removed from TAIPA by
the mandatory and voluntary take out programs, and the effect on
rate needs.

5 The loss ratios at current benchmark rate levels of commercial risks
written through TAIPA.

6. The setting of PIP and medical payment rates on a class and
territorial basis, as opposed to the size of the bodily injury liability
rate.

7. Evidence of potential rate impact and proposals for adjustments
for all classes of TAIPA drivers in the event Rule 42 of the
Texas Automobile Rules and Rating Manual were amended to apply
surcharge percentages for accidents and convictions based on the
Class 1A driver rate in a manner similar to Rule 75(G)(7), (8), and (9).
In other words, in the event that both the base rate for calculation and
the surcharge percentage may be adjusted, depending upon evidence
of actuarial justification, address the adjustments necessary to keep
TAIPA rates revenue neutral.

8. Issues relevant to TAIPA which are raised in the NOH for the
Benchmark Auto.

9. Evidence on the distribution of TAIPA exposures or premiums on
which to calculate the effect of rate changes.

10. Evidence on the relative levels of allocated loss adjustment
expense in Texas as compared to countrywide.

11. Review of the actual historical rate of return of the property/
casualty insurance industry on both a statutory accounting principles
(SAP) and generally accepted accounting principles (GAAP) basis in
comparison to prevailing short, medium and long-term interest rates,
actual return on investments earned by investors in property/casualty
insurance stock companies, actual GAAP return on equity earned by
other industries, and actual GAAP return on equity by all industries
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combined. Provide the available data with any associated calculations
and analyses.

12. The relative risk of the property/casualty insurance industry in
comparison to other industries and all industries combined as viewed
by an investor, defined as either a purchaser of stock or some other
contributor of capital to the insurance enterprise.

13. The impact of the property/casualty insurance industry’s debt
to equity ratio and liabilities to equity ratio currently and over time
on the recommendation for a target rate of return. If cost of capital
considerations include reliance upon a sample group of companies,
such reliance should be supported with information regarding:

(a) the extent to which the sample companies have incorporated debt
into their capital structures, and

(b) the relative leverage of the property/casualty operating companies
owned by the sample companies when compared with the property/
casualty industry as a whole, with leverage measured by the ratio of
premiums plus reserves (loss, loss adjustment, and unearned premium
reserves) to consolidated policyholder surplus.

14. Review of the actual historical net investment income earned,
including interest and dividends earned, and realized and unrealized
capital gains, by the property/casualty insurance industry in compari-
son to prevailing short, medium and long-term interest rates. Provide
the available data with any associated calculations and analyses.

15. Review of the historical premium to surplus and reserves to
surplus ratios of the property/casualty insurance industry. Compare
the recommended leverage ratios with those that would result from
an allocation of total property/casualty industry surplus by line of
insurance based upon the combination of net premiums earned plus
mean net reserves. Discuss any additional adjustments necessary for
Texas-specific variations in countrywide relationships.

16. Review of historical underwriting profit results for Texas and
countrywide in the coverages for which underwriting profit provisions
are recommended.

Motions for Admission as a Party

Anyone who wishes to participate in the hearing as a party must file
a motion for Admission as a party by 5:00 p.m. March 5, 1998.

Prehearing Conference

An initial prehearing conference will be held before the ALJ at 10:00
a.m. on March 10, 1998, at the State Office of Administrative
Hearings, Suite 1100 of the Stephen F. Austin State Office Building
at 1700 N. Congress Avenue, Austin, Texas 78701. The prehearing
conference will be held for the following purposes:

(1) ruling on all motions for admission of parties;

(2) setting the procedural deadlines for discovery, motions, and
prefiled testimony; and

(3) such other matters as will promote the orderly and prompt conduct
of the hearing.

Additional prehearing conferences will be scheduled as the ALJ
deems necessary to rule on other matters as may aid in the
simplification of the proceedings.

Commissioner’s Policies

Pursuant to Tex. Gov’t Code §2001.058 (c), the commissioner is
required to provide the ALJ with a written statement of applicable
rules and policies. The applicable procedural rules are set out
above. The commissioner’s policies regarding the setting of rates for

insurance provided through the TAIPA are set out below. Evidence
regarding alternatives to the commissioner’s policies as set out herein
shall be permitted. The purpose of this policy statement is to put the
ALJ and parties on notice regarding the commissioner’s policies to
provide advance notice of the type of evidence parties should present
in the hearing. This policy statement, however, is not intended to
limit the type of evidence a party may offer at the hearing. The
pertinent commissioner’s policies are as follows:

1. It is the commissioner’s policy to consider all relevant evidence
and issues in making a determination of rates. To ensure a complete
record, the commissioner requests the ALJ to:

(a) take judicial notice of 28 Texas Administrative Code §§5.14000-
5.14011 (frequently referred to as the "Rate Reduction Rules") as
adopted by the commissioner; Commissioner’s Order No. 96-
0591 entitled "In the Matter of Rates for Private Passenger and
Commercial Automobile Insurance Provided Through the Texas
Automobile Insurance Plan Association" and dated May 29, 1996;
and Commissioner’s Order No. 97-1272 entitled, "Private Passenger
and Commercial Automobile Insurance Provided Through the Texas
Automobile Insurance Plan Association" and dated December 18,
1997.

(b) ensure that exhibits accompanying testimony from the parties’
witnesses, including their underlying work papers, are submitted and
are made available in both paper and electronic format. The format
should be 3.5 inch high density diskette in a DOS or Windows
spreadsheet or other format readable by a machine running DOS or
Windows. Parameters, assumptions and references to underlying data
should be identifiable in the electronic exhibits.

2. It is the commissioner’s policy that so-called "Fast Track" data
reports not be used directly in the rate development analysis. Trend
analysis should rely upon trend data reported to the department and
provided by the department to the parties. Fast Track data are not
intended for ratemaking and represent only a portion of industry
experience.

3. It is the commissioner’s policy that if underwriting profit
provisions are calculated to reflect a target return on equity measured
under GAAP, estimates of future expense ratios, to the extent these
estimates are based upon historical expense experience, shall be based
upon historical ratios of expenses to written premiums. Alternatively,
if estimates of future expenses are based upon historical ratios of
expenses to earned premium, then the underwriting profit provision
shall be adjusted in consideration of expected increases in prepaid
expenses which are recognized as an asset under GAAP.

Conduct of the Hearing

Each page of any exhibit offered in evidence at a hearing before
the Commissioner of Insurance, including prefiled testimony, must
be numbered consecutively at the center of the bottom margin, be
on 8 1/2" by 11" paper, and must be three-hole-punched along the
left margin. The front page of each exhibit should indicate that the
exhibit would be part of the record of a public hearing before the
Commissioner of Insurance and should identify the subject of the
hearing, the docket number, the date of the hearing, and the party
offering the exhibit. On the front page, the party offering the exhibit
should also describe the exhibit and leave a space for numbering the
exhibit. For example:

Public Hearing before the Commissioner of Insurance

Subject of Hearing: Texas Automobile Insurance Plan Association
Rate Hearing

Docket No. ______________
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Date: ___________________

Exhibit # _________________

Description of Exhibit _____________

Parties offering exhibits into evidence at the hearing should be
prepared with sufficient copies of each proposed exhibit to furnish
the following:

1. the original exhibit, which will be tendered to the ALJ for marking
and retention for the official record, after which the attorneys shall
use an exact photocopy of such marked exhibit in the examination of
the witness;

2. one copy each for every other party admitted to the hearing. All
deadlines in this notice are subject to change at the ALJ’s discretion
to the extent permitted by statute and rule.

In contested cases, all parties are entitled to the assistance of their
counsel before administrative agencies. This right may be expressly
waived.

TRD-9801708
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 6, 1998

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) application has been
filed with the Texas Department of Insurance and are under consid-
eration.

Application for admission to Texas of GroupLink, Inc., a foreign third
party administrator. The home office is Indianapolis, Indiana.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-9801960
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 10, 1998

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Notice of Applications for Waste Disposal/Discharge Permits
for the Week ending January 9, 1998 thru February 6, 1998

The Executive Director will issue these permits unless one or more
persons file written protests and/or a request for a hearing within 30
days after newspaper publication of the notice.

To request a hearing, you must submit the following: (1) your name
(or for a group or association, an official representative), mailing
address, daytime phone number, and fax number, if any; (2) the
name of the applicant and the permit number; (3) the statement
"I/we request a public hearing;" (4) a brief description of how
you would be adversely affected by the granting of the application
in a way not common to the general public; (5) the location of
your property relative to the applicant’s operations; and (6) your

proposed adjustments to the application/permit which would satisfy
your concerns and cause you to withdraw your request for hearing.

Information concerning any aspect of these applications may be
obtained by contacting the Texas Natural Resource Conservation
Commission, Chief Clerks Office-MC105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.

Listed are the name of the applicant and the city in which the facility
is located, type of facility, location of the facility, type of application-
new permit, amendment, or renewal and permit number.

ACME BRICK COMPANY, P.O. Box 1189, Denton, Texas 76202,
the Allison Clay Pit Mine, the plant site is located approximately 1/2
mile west of Farm-to-Market Road 2181 on Hickory Creek Road in
the City of Denton, Denton County, Texas, renewal, Permit Number
03837.

ACME BRICK COMPANY, P.O. Box 1189, Denton, Texas 76202,
the Hobson Pits Clay Mine, the plant site is located at 220 Daniels
Street, adjacent to the east side of U.S. Highway 377, approximately
one (1) mile south of the intersection of U.S. Highway 377 and
Interstate Highway 35E in the City of Denton, Denton County, Texas,
renewal, Permit Number 03838.

CAPROCK INDUSTRIES, INC., P.O. Box 888, Dalhart, Texas
79022, a beef cattle feedlot is located approximately 5 miles west
of Dalhart, Hartley County, Texas on the north side of US Highway
54. This location is in the drainage area of the Canadian River Above
Lake Meredith in Segment Number 0103 of the Canadian River Basin,
amendment, Permit Number 01382.

CHAMP’S WATER COMPANY, 103 Heather Lane, Conroe, Texas
77385, the Aldine Forest Wastewater Treatment Facilities, the plant
site is located approximately 100 feet north and 600 feet east of the
intersection of Verhalen Avenue and Reeveston Road, north of the
City of Houston in Harris County, Texas, renewal, Permit Number
11739-01.

CITY OF COLUMBUS, P.O. Box 87, Columbus, Texas 78934, the
wastewater treatment plant is located approximately 0.2 of a mile
north of Interstate Highway 10, on the west bank of the Colorado
River, near the easterly end of McCormick Street, in the southeast
corner of the City of Columbus in Colorado County, Texas, renewal,
Permit Number 10025-001.

HARRIS COUNTY MUD NO 149, c/o Schwartz, Page & Harding,
L.L.P., 1300 Post Oak Boulevard, Suite 1400, Houston, Texas 77056,
the wastewater treatment plant is located at 16427 Skyblue Lane
which is approximately 0.5 mile west of State Highway 6 and north
of Spencer Road in Harris County, Texas, renewal, Permit Number
11836-01.

HARRIS COUNTY MUD NO 185, the wastewater treatment plant
is located at 5300 Addicks-Satsuma Road, approximately 5.1 miles
north of Interstate Highway 10 and approximately 1,600 feet east of
State Highway 6 in Harris County, Texas, renewal, Permit Number
12124-01.

CITY OF LONGVIEW, P.O. Box 1952, Longview, Texas 75606-
1952, the FM 1845 Wastewater Treatment Plant is located approxi-
mately 2,500 feet west of the crossing of Grace Creek by Farm-to-
Market Road 1845, approximately 4,000 feet south of the intersec-
tion of Farm-to-Market Road 1845 and Farm-to-Market Road 2087
in Gregg County, Texas, amendment, Permit Number 10589-02.
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CITY OF SAN ANGELO, P.O. Box 1751, San Angelo, Texas 76902,
the water treatment plant is located at Avenue I and Metcalf Street in
the City of San Angelo, Tom Green County, Texas, renewal, Permit
Number 10641-00.

E.I. DU PONT DE NEMOURS & CO., INC., Victoria Plant, P.O. Box
2626, Victoria, Texas 77902 a chemical manufacturing facility which
produces chemicals, fibers, and polymers. Wastes are generated on-
site and include hazardous, Class I, Class 2, and Class 3 industrial
solid wastes. The facility is located on a 4,515-acre tract of land
off of Highway 185, approximately five miles south of the City of
Victoria, Victoria County, Texas, major amendment to Compliance
Plan Number CP50056, 45 day notice.

HUNTSMAN POLYMERS CORPORATION (formerly Rexene Cor-
poration), P.O. Box 3986, Odessa, Texas 78760, the applicant cur-
rently operates a chemical manufacturing facility which manufactures
polyethylene, polypropylene resins and styrene. Wastes are generated
on-site and include spent activated carbon; soils contaminated with
benzene, xylene, toluene and/or naphthalene; spent xylene and naph-
thalene; waste paint; and other wastes arising from plastics and petro-
chemical manufacturing operations. The facility is located at 2400
South Grandview near the intersection of Interstate 20 and Grandview
Avenue Exit on approximately 984 acres in Odessa, Ector County,
Texas, Major Amendment to Compliance Plan Number CP50290, 45
day notice.

TRD-9801953
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 10, 1998

♦ ♦ ♦
Notice of Public Hearing (Houston SIP)

Notice is hereby given that pursuant to the requirements of the
Texas Health and Safety Code Annotated, §382.017 (Vernon’s 1992);
Texas Government Code Annotated, Subchapter B, Chapter 2001
(Vernon’s 1993); and 40 Code of Federal Regulations, §51.102, of
the United States Environmental Protection Agency (EPA) regulations
concerning State Implementation Plans (SIP), the Texas Natural
Resource Conservation Commission (commission) will conduct a
public hearing to receive testimony regarding revisions to the SIP
concerning the Attainment Demonstration for the Houston/Galveston
ozone nonattainment area.

The SIP is needed to demonstrate further progress toward attainment
of the one-hour national ambient air quality standard for ozone for
the Houston/Galveston ozone nonattainment area. It is also needed
to fulfill requirements of the Federal Clean Air Act Amendments of
1990 and to respond to recent EPA guidance. This SIP will also
substitute volatile organic compound or oxides of nitrogen reductions
for certain elements to compensate for reductions that EPA plans to
disapprove in the previous 9% SIP revisions.

Public hearings on this proposal will be held in Houston on March
12, 1998, at 7:00 p.m. and on March 13, 1998, at 10:00 a.m. Both
hearings will be conducted at the Houston/Galveston Area Council,
Conference Room A, 3555 Timmons Lane, Houston. Individuals may
present oral statements when called upon in order of registration.
Open discussion within the audience will not occur during the
hearings; however, agency staff members will be available to discuss
the proposal 30 minutes prior to each hearing and will answer
questions before and after each hearing.

Written comments may be mailed to Heather Evans, Office of Pol-
icy and Regulatory Development, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087 or faxed to (512) 239-4808. Comments must be
received by 5:00 p.m., March 20, 1998. For further information,
please contact Elizabeth Hendler, Air Policy and Regulations Divi-
sion, (512) 239-1967.

Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.

TRD-9801752
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: February 6, 1998

♦ ♦ ♦
Permit Application for Sewage Sludge Facility for the Week
ending February 13, 1998

For an application filed by Longhorn Composting & Cattle Co., Inc.,
for Proposed Permit Number 03956 to authorize process, store and
dispose of wastes in accordance with the limitations, requirements,
and other conditions set forth. The wastewater treatment plant sludge
facility is located approximately 7.5 miles northwest of the town
of Sierra Blanca and approximately 7.1 miles north of Interstate
Highway 10 in Hudspeth County, Texas. This location is in the
drainage area of Rio Grande below Riverside Diversion Dam in
Segment Number 2307 of the Rio Grande Basin.

TRD-9801952
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 10, 1998

♦ ♦ ♦
Proposal for Decision

Donald Simpson; SOAH Docket Number 582-97-1061; TNRCC
Docket Number 96-1815-OSI-E.

Notice of Opportunity to comment on Proposal for Decision and
Order. Comment period will end 30 days from date of publication.

TRD-9801940
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: February 10, 1998

♦ ♦ ♦
Penncco, Inc. SOAH Docket Number 582-97-0708, TNRCC Docket
Number 96-0863-AIR-E.

Notice of opportunity to comment on Proposal for Decision and
Order. Comment period will end 30 days from date of publication.

TRD-9801941
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: February 10, 1998

♦ ♦ ♦
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Lee Limas dba Lee Limas Mobile Home Park; SOAH Docket Number
582-97-1143, TNRCC Docket Number 96-1112-PWS-E.

Notice of Opportunity to Comment on Proposal for Decision and
Order. Comment period will end 30 days from date of publication.

TRD-9801942
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: February 10, 1998

♦ ♦ ♦
Public Utility Commission of Texas
Notices of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on February 4, 1998, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of One Source Telecommuni-
cations, Inc. for a Service Provider Certificate of Operating Authority,
Docket Number 18775 before the Public tility Commission of Texas.

Applicant intends to offer local service to residence and business
customers on a resold basis. The services to be offered include basic
residence and business lines as well as PBX Trunks and DID service.
Service will be offered on a flat rate, measured or message rate basis.
Optional calling features and other supplemental services will also be
offered.

Applicant’s requested SPCOA geographic area includes the geo-
graphic areas currently served by the following incumbent local ex-
change companies in the state of Texas: Southwestern Bell Tele-
phone Company, GTE Southwest, Inc., Central Telephone Company
of Texas, United Telephone Company of Texas, Inc., Sugar Land
Telephone Company, and Lufkin- Conroe Telephone Exchange, Inc.

Persons who wish to comment upon the action sought should contact
the Public tility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than February 25, 1998.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.

TRD-9801665
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 5, 1998

♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on February 4, 1998, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of Eagle Communications,
Inc. for a Service Provider Certificate of Operating Authority, Docket
Number 18774 before the Public Utility Commission of Texas.

Applicant intends to subscribe to and resell all forms of local
service in the state of Texas to both residential and business class

customers, including local dial tone services, Message Telephone
Service, Wide Area Telephone Service, WATS-like services, Foreign
Exchange Service, private lines, tie lines, access service, cellular
service, local switched service and other services of communications
common carriers and other entities.

Applicant’s requested SPCOA geographic area includes the geo-
graphic area of the entire state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512)936-7120 no later than February 25, 1998. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.

TRD-9801666
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 5, 1998

♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on February 5, 1998, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of Cumby Telephone Coop-
erative, Inc. for a Service Provider Certificate of Operating Author-
ity, Docket Number 18795 before the Public Utility Commission of
Texas.

Applicant intends to provide a full range of telecommunications
services which will include but not be limited to local exchange
service, basic local telecommunications service, and switched access
via the use of its own facilities.

Applicant’s requested SPCOA geographic area includes the bound-
aries of GTE Southwest, Inc.’s Brashear, Lone Oak, and Miller Grove
exchanges.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than February 25, 1998.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.

TRD-9801872
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 9, 1998

♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on February 6, 1998, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of Now Communications,
Inc. for a Service Provider Certificate of Operating Authority, Docket
Number 18799 before the Public Utility Commission of Texas.
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Applicant intends to provide basic local exchange services through
the resale of such services offered by the underlying certificated local
exchange companies.

Applicant’s requested SPCOA geographic area includes the entire
state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than February 25, 1998.
Hearing and speech-impaired individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.

TRD-9801873
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 9, 1998

♦ ♦ ♦
Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on February 6, 1998, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of Tel-Link, L.L.C. for a
Service Provider Certificate of Operating Authority, Docket Number
18800 before the Public Utility Commission of Texas.

Applicant intends to resell the services of Sprint/United Telephone
Company of Texas, Inc., GTE Southwest, Inc., and Southwestern
Bell Telephone Company. The Applicant’s service will involve the
provision of prepaid local exchange telecommunications service to
consumers.

Applicant’s requested SPCOA geographic area includes the geo-
graphic areas of Sprint-United Telephone Company of Texas, Inc.,
GTE Southwest, Inc., and Southwestern Bell Telephone Company in
the state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer Pro-
tection at (512) 936-7120 no later than February 25, 1998. Hearing
and speech-impaired individuals with text telephone (TTY) may con-
tact the commission at (512) 936-7136.

TRD-9801874
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 9, 1998

♦ ♦ ♦
Notice of Application for Sale, Transfer, or Merger

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas on December 22, 1997, Lufkin-Conroe Telephone
Exchange, Inc.’s (LCTX) application for sale, transfer, or merger
regarding Lufkin-Conroe Communications, Inc. and Texas Utilities
Company, Inc.

Docket Number and Title. Application of Lufkin-Conroe Telephone
Exchange, Inc. For Sale, Transfer, or Merger Regarding Lufkin-
Conroe Communications, Inc. and Texas Utilities Company, Inc.
Docket Number 18548.

The Application. Lufkin-Conroe Telephone Exchange, Inc., holder
of Certificate of Convenience and Necessity Number 40054, filed
an application reporting the sale of stock of parent company and
merger. Lufkin-Conroe Telephone Exchange, Inc. is a public utility
and subsidiary of Lufkin-Conroe Communications, Inc.

This transaction is between two holding companies and does not
involve any public utility except Lufkin-Conroe Telephone Exchange,
Inc. Lufkin-Conroe Telephone Exchange, Inc. is only affected
by this transaction through having new ownership of its parent
company’s stock. No transfer of certificated facilities or service
areas occurred. LCTX’s service area includes Angelina, Cherokee,
Houston, Montgomery, Nacogdoches, Polk, and Trinity counties. No
changes in rates will occur as a result of this application.

The Commission has jurisdiction and authority over this matter
pursuant to §§14.001, 14.101, 51.010, 52.002, 52.003, 54.005,
54.053, and 54.054 of the Public Utility Regulatory Act, Texas
Utilities Code Annotated §§11.001-63.063 (Vernon 1998) (PURA).

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
March 18, 1998. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-9801875
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 9, 1998

♦ ♦ ♦
Notices of Intent to File Pursuant to P.U.C. Substantive Rule
23.27

Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to P.U.C.
SUBSTANTIVE RULE 23.27 for a 4607 station addition to the
existing PLEXAR-Custom service for Shell Oil Company in Houston,
Texas.

Tariff Title and Number: Application of Southwestern Bell Telephone
Company for a 4607 Station Addition to the Existing PLEXAR-
Custom Service for Shell Oil Company in Houston, Texas Pursuant to
P.U.C. SUBSTANTIVE RULE 23.27. Tariff Control Number 18772.

The Application: Southwestern Bell Telephone Company is request-
ing approval for a 4607 station addition to the existing PLEXAR-
Custom service for Shell Oil Company in Houston, Texas. The des-
ignated exchange for this service is the Houston exchange, and the
geographic market for this specific PLEXAR-Custom service is the
Houston LATA.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.

TRD-9801956
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 10, 1998
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♦ ♦ ♦
Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to P.U.C.
SUBSTANTIVE RULE 23.27 for a 77 station addition to the existing
PLEXAR-Custom service for Tarrant County in Fort Worth, Texas.

Tariff Title and Number: Application of Southwestern Bell Telephone
Company for a 77 Station Addition to the Existing PLEXAR-Custom
Service for Tarrant County in Fort Worth, Texas, Pursuant to P.U.C.
SUBSTANTIVE RULE 23.27. Tariff Control Number 18771.

The Application: Southwestern Bell Telephone Company is request-
ing approval for a 77 station addition to the existing PLEXAR-Custom
service for Tarrant County in Fort Worth, Texas. The designated ex-
change for this service is the Fort Worth exchange, and the geographic
market for this specific PLEXAR-Custom service is the Dallas LATA.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.

TRD-9801955
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 10, 1998

♦ ♦ ♦
Notice of Intent to File Pursuant to Public Utility Commis-
sion Substantive Rule 23.27

Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission SUBSTANTIVE RULE 23.27 for a new PLEXAR-
Custom service for Spring Branch ISD in Houston, Texas.

Tariff Title and Number: Application of Southwestern Bell Telephone
Company for a New PLEXAR-Custom Service for Spring Branch
ISD in Houston, Texas Pursuant to Public Utility Commission SUB-
STANTIVE RULE 23.27. Tariff Control Number 18762.

The Application: Southwestern Bell Telephone Company is request-
ing approval for a new PLEXAR-Custom service for Spring Branch
ISD in Houston, Texas. The designated exchange for this service is
the Houston exchange, and the geographic market for this specific
PLEXAR-Custom service is the Houston LATA.

Persons who wish to comment upon the action sought should
contact the Public tility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.

TRD-9801954
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 10, 1998

♦ ♦ ♦
Request for Proposals for Provision of Administrative Ser-
vices for the Universal Service Fund

A Request for Proposals (RFP) will be issued pursuant to the Public
Utilities Regulatory Act, Texas Utilities Code §56.023(c), which
authorizes the Public Utility Commission to administer the Texas
Universal Service Fund (TUSF). Furthermore, pursuant to agency
rule, 16 TAC §23.150, the Public Utility Commission has determined
that the selection of an administrator for the fund shall be made
through a competitive bidding process.

Eligible Proposers. The Public Utility Commission is requesting
proposals from entities with experience administering funds in excess
of five million dollars. The administrator must be neutral and
impartial and not advocate positions in proceedings before the
commission. The administrator must not have a direct financial
interest in the universal service support mechanisms established by
the commission, through either the receipt of funds from or the
contribution of funds to the TUSF. Entities that meet the definition
of a historically underutilized business (HUB), as defined in Texas
Government Code, §2161.100, are encouraged to submit a proposal.

Project Description. The TUSF administrator will serve at the
discretion of the commission. Administrative costs of the universal
service fund are reimbursed by the fund. The administrator’s general
duties will include, but are not limited to, the efficient management
of the daily operations and affairs of the TUSF. The administrator
will ensure that eligible telecommunications providers (ETPs) are
in compliance under the provisions by which they receive universal
service support; accurately calculate and collect assessments from
telecommunications providers; ensure that all telecommunications
providers subject to the fund assessment are reporting information
as required; submit periodic reports to the commission regarding
administration of the fund; appear before the commission and respond
to inquiries at the commission’s request; notify the commission
of telecommunications providers that are not in compliance with
requirements; properly calculate and disburse funds; prudently invest
funds; assist the current administrator in a transition from existing
universal support mechanisms; and collect delinquent payments
as authorized by the commission. The TUSF administrator will
perform other administrative duties for the TUSF as required by the
commission.

Selection Criteria. A proposal will be selected based on the ability
of the proposer to provide the best value in carrying out requirements
identified in the RFP. Proposals will be evaluated using these criteria:
(1) demonstrated expertise in the fields of accounting, investment
management, computer programming, and debt collection practices;
(2) timely project implementation; and (3) reasonable project cost.
The Public Utility Commission will evaluate proposals and make a
selection. Proposers will be notified in writing of the selection.

Requesting the Proposal. The RFP will be available Thursday,
February 26, 1998, and will be mailed on that date to all parties who
have requested a copy. A complete copy of the RFP for Provision
of Administrative Services for the Universal Service Fund may be
obtained by writing Susan K. Durso, Administrative Counsel, Public
Utility Commission, P.O. Box 13326, Austin, TX, 78711-3326, or
durso@email.puc.state.tx.us, or by calling (512) 936-7146.

Bidders’ conference. A bidders’ conference will be held at the Public
Utility Commission on Wednesday, March 11, 1998, to answer all
written questions that have been received by the commission by
March 5, 1998. Details regarding the conference will be included
in the RFP.

For Further Information. For clarifying information about the RFP,
write Lynne LeMon, Telecommunications Industry Analysis Division,
Public Utility Commission, P.O. Box 13326, Austin, TX 78711-3326,
Fax (512) 936-7328, llemon@email.puc.state.tx.us.
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Deadline for Receipt of Proposals. Proposals must be received
no later than 5:00 p.m. on Thursday, April 16, 1998, in Central
Records, Room G-113, Public Utility Commission of Texas, William
B. Travis Building, 1701 North Congress Avenue, Austin, TX. 78701.
Proposals received in Central Records after 5:00 p.m. on April
16, 1998, will not be considered. Proposals may be received in
Central Records between 9:00 a.m. and 5:00 p.m., Monday through
Friday. Regardless of the method of submission of the proposal, the
commission will rely solely on the time/date stamp of the Central
Records Division in establishing the time and date of receipt.

TRD-9801871
Rhonda Dempsey
Rules Coordinator
Public Utility Commission
Filed: February 9, 1998

♦ ♦ ♦
The Texas A & M University System, Board of
Regents
Notice of Sale of Oil, Gas, And Sulphur Lease

The Board of Regents of The Texas A & M University System,
pursuant to provisions of V.T.C.A., Education Code, Chapter 85, as
amended, and subject to all rules and regulations promulgated by
the Board of Regents, offers for sale at public auction in Room 524,
System Real Estate Office, The Texas A & M University System, John
B. Connally Building, 301 Tarrow Drive, College Station, Texas, at
10:00 a.m., Tuesday, March 31, 1998, an oil, gas and sulphur lease on
the following described land in Victoria County, Texas. The property
offered for lease contains 205.03 mineral acres, more or less, and
more particularly described as follows:

Being 205.03 acres of land, more or less, out of the T & NORR Co.
Survey No. 5, Block 3, Abstract No. 357 and the Day Land & Cattle
Company Survey, Abstract No. 509, Victoria County, Texas.

The minimum lease terms, which applies to these tracts, are as fol-
lows:

(1) Bonus: $150.00 per net mineral acre

(2) Royalty: 25%

(3) Delay Rental: $10.00 per net mineral acre

(4) Primary term: Three (3) years

(5) Commitment to Drill: Within first year

(6) Continuous Drilling Commitment: 120 days

(7) Net Mineral Acres: 205.03 (More or Less)

Highest bidder shall pay to the Board of Regents on the day of
the sale 25% of the bonus bid, and the balance of the bid shall
be paid to the Board within twenty-four (24) hours after notification
that the bid has been accepted. All payments shall be in cashier’s
check or as the Board may direct. Failure to pay the balance of the
bid amount, and acceptance of that bid by the Board, will result in
forfeiture of the 25% down payment paid to the Board. The Board of
Regents of The Texas A & M University System, RESERVES THE
RIGHT TO REJECT ANY AND ALL BIDS FOR ANY REASON.
The successful bidder will be required to pay all advertising and
administrative expenses.

Further inquiries concerning oil, gas and sulphur leases on System
land should be directed to:

Dan K. Buchly

Director

System Real Estate Office

The Texas A & M University System

John B. Connally Building

301 Tarrow Drive, Suite 519

College Station, Texas 77843-7896

(409) 845-9612.

TRD-9801909
Vickie Burt
Executive Secretary to the Board
Texas A & M University System
Filed: February 10, 1998

♦ ♦ ♦
Request for Information: Management Information System

Notice of Request For Information: The Texas A&M University
System (System) announces it’s Request For Information (RFI)
to solicit information as to the products, services, capabilities
and methodology of potential suppliers (Supplier) concerning the
provision of a Management Information System (Project) to be
utilized by the System and it’s affiliated institutions and agencies
(Members). The System’s mission through this Project is to find
a solution to the diverse information needs of all levels within the
System, including but not limited to the System’s Regents, executive
management at the System level as well as for each of it’s Members,
and departments within each Member.

The System’s goal in soliciting responses to the RFI is to identify
Suppliers for participation in the System’s procurement of a solution
that ensures the System’s mission benefits. The System anticipates
issuing a Request For Offers (RFO) following it’s review of responses
to the RFI. If an RFO is issued and a contract executed between the
System and a successful Supplier, the first task for completion by the
successful Supplier will be to automate the production of the System
Executive Management Report. However, the System considers the
more significant criteria for selection of a solution to be the flexibility
afforded by the system to be implemented in meeting the System’s
information needs across a broad spectrum of users and in an ever-
changing information environment.

The RFI will be available after 4:00 p.m. Central Zone Time (CZT)
on February 20, 1998, either on the internet at http://sago.tamu.edu/
misc/rfi/ or in hard copy by contacting Matt Brown, System Office
of Budgets and Accounting, John B. Connally Building, 301 Tarrow,
6th floor, College Station, Texas 77840-7896, (409) 845-2531.

The anticipated schedule of events is as follows: Issuance of RFI ,
February 20, 1998 at 4:00 p.m. CZT; Written RFI Responses Due,
4:00 CZT on March 13, 1998.

TRD-9801985
Vickie Burt
Executive Secretary to the Board
Texas A&M University System, Board of Regents
Filed: February 11, 1998

♦ ♦ ♦
Texas Department of Transportation
Notice of Invitations
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Notice of Invitation: The Brownwood District of the Texas Depart-
ment of Transportation (TxDOT) intends to enter a contract with a
professional engineer, pursuant to Government Code, Chapter 2254,
Subchapter A, and 43 TAC §;9.30-9.43, to provide the following
services. To be considered, a prime provider and any subproviders
proposed on the team must be precertified by the deadline date for
receiving the letter of interest for each of the advertised work cate-
gory(s), unless the work category is a non-listed work category. To
qualify for contract award a selected prime engineer must perform
a minimum of 30% of the actual contract work. Please be advised,
a prime provider or subprovider currently employing former TxDOT
employees, needs to be aware of the revolving door laws, including
Government Code, Chapter 572 and Section 52, Article IX of the
General Appropriations Bill. To be considered, the proposed team
must demonstrate that they have a professional engineer registered
in Texas who will sign and/or seal the work to be performed on the
contract.

Contract Number 23-845P5002: The precertified work categories
and the percent of work per category are: 2.14.1 Environmental
Document Preparation (3%); 3.2.1 Route Studies and Schematic
Design (Major Roadway) (10%); 4.2.1 Major Roadway Design
(65%); 5.1.1 Minor Bridge Design (7%); 8.1.1 Signing, Pavement
Marking and Channelization (1%); 8.3.1 Signalization (1%); 10.2.1
Basic Hydraulic Design (4%); 15.1.2 Design Survey (3%); 15.1.4
Right of Way Maps (3%); 15.2.1 Design Survey (3%). The work to
be performed shall consist of the preparation of plans, specifications
and estimate (PS&E) documents to reconstruct FM 2214 from FM
2461 to FM 571. The project will consist of reconstructing an existing
two lane roadway including new alignment, structures, and surfaces.

Historically Underutilized Business (HUB) Goal: The goal for HUB
participation in the work to be performed under this contract is 15%
of the contract amount.

Long List Criteria: TxDOT will consider the following criteria in its
review of all interested providers.

1. Past Performance Scores: Must have two good references (three
preferred) which can be verified from other entities on similar type
work.

2. Project Requirements (Team Capability Experience): 2.14.1
Environmental Document Preparation; 3.2.1 Route Studies and
Schematic Design (Major Roadway) ; 4.2.1 Major Roadway Design;
5.1.1 Minor Bridge Design; 8.1.1 Signing, Pavement Marking and
Channelization; 8.3.1 Signalization; 10.2.1 Basic Hydraulic Design;
15.1.2 Design Survey; 15.1.4 Right of Way Maps; 15.2.1 Design
Survey. Minimum Requirement: The team must have worked on one
similar type project (three preferred) within the past five years.

3. Special (Similar) Project Related Experience of Project Manager
and Team Members: Minimum Requirement: Project Manager must
have managed one similar type project (three preferred) within the
past five years.

2.14.1 Environmental Document Preparation; 3.2.1 Route Studies and
Schematic Design (Major Roadway); 4.2.1 Major Roadway Design;
5.1.1 Minor Bridge Design ; 8.1.1 Signing,Pavement Marking and
Channelization; 8.3.1 Signalization; 10.2.1 Basic Hydraulic Design;
15.1.2 Design Survey; 15.1.4 Right of Way Maps; 15.2.1 Design
Survey. Minimum Requirement: Team members must have worked
on one similar type project (three preferred) within the past five years.

4. Evidence of Compliance with Assigned HUB Goal: A provider
gets three points for meeting the assigned goal or zero points for not
meeting the assigned goal.

Deadline: A letter of interest notifying TxDOT of the provider’s
intent to submit a proposal will be accepted by fax at (915) 643-0306,
or by hand delivery to TxDOT, Brownwood District, Attention: Elias
H. Rmeili, P. E., 2495 HWY 183 N Brownwood, Texas, or by mail
addressed to 2495 HWY 183 N Brownwood, Texas 76802. Letters
of interest will be received until 5:00 p.m. on Friday, March 6, 1998.

Letter of Interest Requirements: The letter of interest is limited in
length to three 8 1/2 x 11 pages (10 or 12 point font size, single sided
with no attachments or appendices), and must include the contract
number 23-845P5002; an organizational chart containing the names,
addresses, telephone and fax numbers of the prime provider and any
subproviders proposed for the team and their contract responsibilities
by work category; certification that the proposed team individuals are
currently employed by either the prime provider or a subprovider;
the prime provider’s project manager and key personnel proposed
for the contract; team capabilities; special project related experience;
evidence of compliance with the assigned HUB goal through the
prime provider or subprovider identified on the team, or a written
commitment to make a good faith effort to meet the assigned goal;
project related experience performed since precertification; and other
pertinent information addressed in the notice, including references for
related projects.

Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Elias H. Rmeili, P. E., at
(915) 646-2591 or fax (915) 643-0306.

Notice of Invitation: The Brownwood District of the Texas Depart-
ment of Transportation (TxDOT) intends to enter a contract with a
professional engineer, pursuant to Government Code, Chapter 2254,
Subchapter A, and 43 TAC §;9.30-9.43, to provide the following
services. To be considered, a prime provider and any subproviders
proposed on the team must be precertified by the deadline date for
receiving the letter of interest for each of the advertised work cate-
gory(s), unless the work category is a non-listed work category. To
qualify for contract award a selected prime engineer must perform
a minimum of 30% of the actual contract work. Please be advised,
a prime provider or subprovider currently employing former TxDOT
employees, needs to be aware of the revolving door laws, including
Government Code, Chapter 572 and Section 52, Article IX of the
General Appropriations Bill. To be considered, the proposed team
must demonstrate that they have a professional engineer registered
in Texas who will sign and/or seal the work to be performed on the
contract.

Contract Number 23-845P5001: The precertified work categories and
the percent of work per category are: 2.14.1 Environmental Document
Preparation (5%); 3.2.1 Route Studies and Schematic Design (Major
Roadway) (10%); 4.2.1 Major Roadway Design (70%); 8.1.1 Signing,
Pavement Marking and Channelization (1%); 8.3.1 Signalization (1%)
; 10.2.1 Basic Hydraulic Design (4%); 15.1.2 Design Survey (3%)
; 15.1.4 Right of Way Maps (3%) ; 15.2.1 Design Survey (3%).
The work to be performed shall consist of the preparation of plans,
specifications and estimate (PS&E) documents to reconstruct FM
2657 from US 190 South to Burnet County Line. The project will
consist of reconstructing an existing two lane roadway to a four lane
with a continuos left turn lane.

Historically Underutilized Business (HUB) Goal: The goal for HUB
participation in the work to be performed under this contract is 15%
of the contract amount.

Long List Criteria: TxDOT will consider the following criteria in its
review of all interested providers.
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1. Past Performance Scores: Must have two good references (three
preferred) which can be verified from other entities on similar type
work.

2. Project Requirements (Team Capability Experience): 2.14.1 Envi-
ronmental Document Preparation; 3.2.1 Route Studies and Schematic
Design (Major Roadway); 4.2.1 Major Roadway Design; 8.1.1 Sign-
ing, Pavement Marking and Channelization; 8.3.1 Signalization;
10.2.1 Basic Hydraulic Design; 15.1.2 Design Survey; 15.1.4 Right
of Way Maps; 15.2.1 Design Survey. Minimum Requirement: The
team must have worked on one similar type project (three preferred)
within the past five years.

3. Special (Similar) Project Related Experience of Project Manager
and Team Members: Minimum Requirement: Project Manager must
have managed one similar type project (three preferred) within the
past five years.

2.14.1 Environmental Document Preparation; 3.2.1 Route Studies
and Schematic Design (Major Roadway); 4.2.1 Major Roadway
Design; 8.1.1 Signing, Pavement Marking and Channelization; 8.3.1
Signalization ; 10.2.1 Basic Hydraulic Design ; 15.1.2 Design Survey
; 15.1.4 Right of Way Maps; 15.2.1 Design Survey. Minimum
Requirement: Team members must have worked on one similar type
project (three preferred) within the past five years.

4. Evidence of Compliance with Assigned HUB Goal: A provider
gets three points for meeting the assigned goal or zero points for not
meeting the assigned goal.

Deadline: A letter of interest notifying TxDOT of the provider’s
intent to submit a proposal will be accepted by fax at (915) 643-0306,
or by hand delivery to TxDOT, Brownwood District, Attention: Elias
H. Rmeili, P. E., 2495 HWY 183 N Brownwood, Texas, or by mail
addressed to 2495 HWY 183 N Brownwood, Texas 76802. Letters
of interest will be received until 5:00 p.m. on Friday, March 6, 1998.

Letter of Interest Requirements: The letter of interest is limited in
length to three 8 1/2 x 11 pages (10 or 12 point font size, single sided
with no attachments or appendices), and must include the contract
number 23-845P5001; an organizational chart containing the names,
addresses, telephone and fax numbers of the prime provider and any
subproviders proposed for the team and their contract responsibilities
by work category; certification that the proposed team individuals are
currently employed by either the prime provider or a subprovider;
the prime provider’s project manager and key personnel proposed
for the contract; team capabilities; special project related experience;
evidence of compliance with the assigned HUB goal through the
prime provider or subprovider identified on the team, or a written
commitment to make a good faith effort to meet the assigned goal;
project related experience performed since precertification; and other
pertinent information addressed in the notice, including references for
related projects.

Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Elias H. Rmeili, P. E., at
(915) 646-2591 or fax (915) 643-0306.

TRD-9801999
Bob Jackson
Acting General Counsel
Texas Department of Transportation
Filed: February 11, 1998

♦ ♦ ♦
Notice of Invitation: The El Paso District of the Texas Department
of Transportation (TxDOT) intends to enter a contract with four
professional engineers, pursuant to Texas Government Code, Chapter

2254, Subchapter A, and 43 TAC §§9.30-9.43, to provide the
following services. To be considered, a prime provider and any
subproviders proposed on the team must be precertified by the
deadline date for receiving the letter of interest for each of the
advertised work categories, unless the work category is a non-listed
work category. To qualify for contract award, a selected prime
engineer must perform a minimum of 30% of the actual contract
work. Please be advised, a prime provider or subprovider currently
employing former TxDOT employees, needs to be aware of the
revolving door laws, including Government Code, Chapter 572 and
Section 52, Article IX, of the General Appropriations Bill. To be
considered, the proposed team must demonstrate that they have a
professional engineer registered in Texas who will sign and/or seal
the work to be performed on the contract.

RFP 24-8RFP5001 - for partial or complete P.S.&E. The work cate-
gories and the percent of work per category are: 4.1.1 Minor Road-
way Design (20%); 4.2.1 Major Roadway Design (15%); 5.1.1 Minor
Bridge Design (6%);5.2.1 Major Bridge Design (4%); 7.4.1 Traffic
Control System Analysis, Design and Implementation(10%); 8.1.1
Signing, Pavement Marking and Channelization (10%);8.2.1 Illumi-
nation (1%); 8.3.1 Signalization (1%); 10.1.1 Hydrologic Studies
(10%); 10.2.1 Basic Hydraulic Design (10%); 15.2.1 Design Survey
(7%); 15.3.1 Aerial Mapping (2%); 15.4.1 Horizontal and Vertical
Control for Aerial Mapping (2%); 17.1.1 Functional and Aestheti-
cally Pleasing Outdoor Spaces (1%); 17.2.1 Planting and Irrigation
(1%). The work to be performed shall consist of the preparation of
plans, specifications and estimate (P.S.&E.) documents to construct
miscellaneous work, bridge replacement, new bridge construction, ur-
ban and rural rehabilitation projects, rural rehabilitation and widening
projects, and construction of new farm to market road. All environ-
mental and public involvement concerns. Schematic development,
ROW map development and pavement design will be handled by Tx-
DOT. The District Consultant Selection Team has determined a range
of scores for providers that are considered equally qualified to per-
form the work to be not less than 750 points out of 900 maximum.

The goal for Historically Underutilized Business (HUB) participation
in the work to be performed under this contract, is a minimum of
30% of the contract amount.

Long List Criteria: TxDOT will consider the following criteria in its
review of all interested providers based on the above mentioned work
to be performed.

1. Past Performance Scores

Minimum requirements - The team must provide two separate
satisfactory written references (in any combination) for preparing
PS&E with similar major work tasks of the following project
classifications: new ramp/roadway construction, new farm to market
road, bridge replacement, upgrading of a non-freeway facility, and
new location non freeway facility. Preferred requirements - The team
must provide four satisfactory written references as outlined in the
minimum requirements.

2. Project Requirements (Team Capability Experience)

Minor Roadway Design (4.1.1): Minimum requirements - Project
team must have worked on three minor roadway design projects
within the past five years. Preferred requirements - In addition to the
minimum requirements, the project team must explain and adequately
demonstrate their experience in applying AASHTO’s "A Policy on
Geometric Design of Highways and Streets" design criteria on five
minor roadway design projects.

Major Roadway Design (4.2.1): Minimum requirements - Project
team must have worked on three major roadway design projects
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within the past five years. Preferred requirements - In addition to the
minimum requirements, the project team must explain and adequately
demonstrate their experience in applying AASHTO’s "A Policy on
Geometric Design of Highways and Streets" design criteria on five
major roadway design projects.

Minor Bridge Design (5.1.1): Minimum requirements - The project
team must include one professional engineer with five years experi-
ence in minor bridge design and must have worked on three minor
bridge design projects within the past five years. Preferred require-
ments - In addition to the minimum requirements, the nominated en-
gineer must explain and adequately demonstrate his/her experience in
applying AASHTO’s "Standard Specifications for Highway Bridges"
on five minor bridge design projects within the past five years.

Major Bridge Design (5.2.1): Minimum requirements - The project
team must include one professional engineer with five years experi-
ence in major bridge design and must have worked on three major
bridge design projects within the past five years. Preferred require-
ments - In addition to the minimum requirements, the nominated en-
gineer must explain and adequately demonstrate his/her experience in
applying AASHTO’s "Standard Specifications for Highway Bridges"
on five major bridge design projects within the past five years.

Traffic Control Systems Analysis (7.4.1): Minimum requirements -
The project team must include one professional engineer with five
years experience in traffic control plan preparation and must have
worked on three minor traffic control designs within the past five
years. Preferred requirements - In addition to the minimum require-
ments, the nominated engineer must explain and adequately demon-
strate his/her experience in applying design guidance developed in the
National Manual on Uniform Traffic Control Devices for five major
traffic control designs within the past five years.

Signing, Pavement Marking and Channelization (8.1.1): Minimum
requirements - The project team must include one professional
engineer with five years experience in design and preparation of plans
for signing, pavement markings, and channelization for three minor
roadway designs within the past five years. Preferred requirements -
In addition to the minimum requirements, the nominated engineer
must explain and adequately demonstrate his/her experience in
applying design guidance developed in the National Manual on
Uniform Traffic Control Devices for five major roadway designs
within the past five years.

Illumination (8.2.1): Minimum requirements - The project team must
include one professional engineer with five years experience in design
and production of illumination plans meeting IESNA and AASHTO
guidelines.

Preferred requirements - In addition to the minimum requirements,
the nominated engineer must explain and adequately demonstrate his/
her experience applying design guidance developed by AASHTO for
determining and locating safety lighting, and for locating and sizing
continuous lighting systems.

Signalization (8.3.1): Minimum requirements - The project team
must include one professional engineer with five years experience in
design and production of signal plans meeting AASHTO guidelines.
Preferred requirements - In addition to the minimum requirements,
the nominated engineer must explain and adequately demonstrate his/
her experience applying design guidance developed by AASHTO for
determining and locating signals.

Hydrologic Studies (10.1.1): Minimum requirements - The project
team must include one professional engineer with five years experi-
ence in preparing hydrologic studies; and a minimum of five years
as a professional engineer in analysis of complex watersheds. Pre-

ferred requirements - In addition to the minimum requirements, the
nominated engineer must explain and adequately demonstrate his/her
experience developing hydrologic data for both urban and rural arid
to semi-arid watersheds. The watershed data will be used to analyze
culvert and bridge structural design.

Basic Hydraulic Design (10.2.1): Minimum requirements - The
project team must include one professional engineer with five years
experience in preparing hydraulic designs; and a minimum of five
years as a professional engineer in hydrologic analysis, hydraulic
design, and storm sewer design. Preferred requirements - In addition
to the minimum requirements, the nominated engineer must explain
and adequately demonstrate his/her experience sizing culverts, design
of storm sewer system and determining bridge designs through
hydraulic data analysis.

Design Survey (15.2.1) Minimum requirements - The project team
must include one registered professional land surveyor with a
minimum of five years experience in preparing horizontal/vertical
control, construction surveys, and miscellaneous data collection, who
has sufficient staff to undertake the requirements associated with this
type of work; and who has available the proper equipment to perform
the work. Preferred requirements - In addition to the minimum
requirements, the nominate surveyor must explain and adequately
demonstrate his/her experience in GPS data collection, SDMS and
CAICE software, preparing horizontal/vertical control using digital
terrain models and topographic files.

Aerial Mapping (15.3.1): Minimum requirements - The project
team must include one registered professional land surveyor with
a minimum of five years experience in preparing horizontal/vertical
control for determining horizontal panel layouts, who has sufficient
staff to undertake the requirements associated with this type of work;
and who has available the proper equipment to perform the work.
Preferred requirements - In addition to the minimum requirements, the
nominate surveyor must explain and adequately demonstrate his/her
experience in GPS data collection, and SDMS and CAICE software.

Horizontal and Vertical Control for Aerial Mapping (15.4.1): Min-
imum requirements - The project team must include one registered
professional land surveyor with a minimum of five years experience in
preparing horizontal/vertical control for determining horizontal panel
layouts, who has sufficient staff to undertake the requirements as-
sociated with this type of work; and who has available the proper
equipment to perform the work. Preferred requirements - In addition
to the minimum requirements, the nominate surveyor must explain
and adequately demonstrate his/her experience in GPS data collec-
tion, and SDMS and CAICE software.

Functional and Aesthetically Pleasing Outdoor Spaces (17.1.1): Min-
imum requirements - The project team must include one landscape
architect with a minimum of three years experience in preparing aes-
thetic landscape designs for roadway projects. Preferred requirements
- In addition to the minimum requirements, the nominated landscape
architect must explain and adequately demonstrate his/her experience
in preparing aesthetic landscape designs, for roadway projects and
structures (retaining walls and bridges).

Planting and Irrigation (17.2.1): Minimum requirements - The project
team must include one landscape architect with a minimum of
three years experience in preparing planting and irrigation plans
for roadway projects. Preferred requirements - In addition to the
minimum requirements, the nominated landscape architect must
explain and adequately demonstrate his/her experience in preparing
planting and irrigation details for three roadway projects.
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3. Special Project Related Experience of Project Manager and Team
Members

Minor Roadway Design (4.1.1), Major Roadway Design (4.2.1):
Minimum requirements are - Project Manager must be a Registered
P.E. for not less than five years and must have work on three similar
type projects in the past five years. The Team must have at least a
combination of two members to include design technicians or two
graduate engineers and must have worked on three minor roadway
design projects in the past five years. At least one Professional
Engineer Registered for not less than three years and must have
worked on not less than three minor roadway designs projects in
the past three years. Preferred requirements are - Project Manager
must be a Registered P.E. for not less than five years and must have
worked on five major roadway projects in the past five years. The
Team must have at least a combination of three members to include
design technicians or graduate engineers and must have worked on
five major roadway design projects in the past five years. At least
one Registered Professional Engineer for not less than five years and
must have worked on not less than five major roadway design projects
in the past five years.

"Special (Similar) Project Related Experience" For the following cat-
egories are not applicable for these contracts: Minor Bridge Design
(5.1.1), Major Bridge Design (5.2.1), Traffic Control Systems Analy-
sis, Design and Implementation(7.4.1); Signing, Pavement Markings
and Channelization (8.1.1), Illumination (8.2.1), Signalization (8.3.1),
Hydrologic Studies (10.1.1), and Basic Hydraulic Design (10.2.1).

Design Survey (15.2.1), Aerial Mapping (15.3.1), and Horizontal and
Vertical Control for Aerial Mapping (15.4.1): Minimum requirements
are - One RPLS with five years of licensed experience and must have
worked on three minor roadway design projects in the past five years.
Also, the party chief who will be principally charged with the work
under these contracts, must have at least five years related experience
and must have worked on three minor roadway design projects in
the past five years. The team must include at least one individual to
demonstrate their experience at preparing horizontal/vertical control,
earthwork, and miscellaneous data collection for three minor roadway
design projects in the past five years. Preferred requirements are - One
RPLS with five years of licensed experience and must have worked
on five major roadway design projects in the past five(5) years. Also
must have one experienced party chief with at least seven (7) years
related experience and must have worked on five major roadway
design projects in the past five years. The team must include at least
one individual who is experienced in GPS data collection, SDMS,
CAICE, preparing horizontal/vertical control (digital terrain models)
and topographic files for five major roadway design projects in the
past five years.

"Special (Similar) Project Related Experience" For the following
categories are not applicable for these contracts: Functional and
Aesthetically Pleasing Outdoor Spaces (17.1.1) and Planting and
Irrigation (17.2.1)

4. Evidence of compliance with Assigned DBE/HUB Goal: A
provider gets three points for meeting the assigned goal or zero points
for not meeting the assigned goal.

Deadline: A letter of interest notifying TxDOT of the provider’s
intent to submit a proposal will be accepted by fax at 915-774-4278,
or by hand delivery to TxDOT, El Paso District, Attention: Mark
Longenbaugh, P. E., 212 North Clark, El Paso, Texas or by mail to
P.O. Box 10278, El Paso, Texas 79994-0278. Letters of interest will
be received until 5:00 p.m., Mountain Standard time, on Date Friday,
March 6, 1998.

Letter of Interest Requirements: The letter of interest is limited
to three 8 1/2 x 11 pages (10 or 12 point font size, single sided
with no attachments or appendices), and must include RFP 24-
8RFP5001; an organizational chart containing names, addresses,
telephone number and fax number of the prime provider and any
subproviders proposed for the team and their contract responsibilities
by work category; certification that the proposed team individuals are
currently employed by either the prime provider or a subprovider;
the prime provider’s project manager and key personnel proposed
for the contract; team capabilities; special project related experience;
evidence of compliance with the assigned HUB goal through the
prime provider or subprovider identified on the team, or a written
commitment to make a good faith effort to meet the assigned goal;
project related experience performed since precertification; and other
pertinent information addressed in the notice, including references for
related projects.

Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Mark Longenbaugh, P. E.,
at 915-774-4258 or fax number 915-774-4278.

TRD-9802000
Bob Jackson
Acting General Counsel
Texas Department of Transportation
Filed: February 11, 1998

♦ ♦ ♦
Texas Workers Commission
Public Hearing for Choices Rules

The Texas Workforce Commission (Commission) will conduct a
PUBLIC HEARING on the proposed CHOICES Rules concerning the
Work Skills Training Program, the Subsidized Employment Program,
the Texans Work Program, the Self-Employment Assistance Program,
and the Wheels for Work Program to receive comments on the
proposed rules as published in theTexas Registeron January 2, 1998
at (23 Tex Reg 101) beginning at:

9:00 A.M.

February 24, 1998 at

101 East 15th Street

6th Floor, Room 644

Austin, Texas 78778

Persons wishing to present comments at the public hearing may do so
by advising the Commission of their intent prior to the hearing date
with correspondence addressed to Larry Temple, 101 East 15th Street,
Room 458T, Austin, Texas 78778, or by completing a registration
form which will be available at the entrance to Room 644 on the day
of the public hearing.

Speakers are encouraged to provide written copies of their comments.
While any person with relevant comments will be provided an
opportunity to present them during the hearing, the Commission
reserves the right to restrict statements in terms of time or repetitive
content.

Persons needing special accommodations or having any questions
should contact Larry Temple.

TRD-9802001
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission

IN ADDITION February 20, 1998 23 TexReg 1739



Filed: February 11, 1998 ♦ ♦ ♦
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Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials, State (512) 463-6334

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95

❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call

Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200
More than 300 users--please call

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

_______________________________________
_______________________________________

Periodical Postage

PAID

Austin, Texas
and additonal entry offices

_______________________________________
_______________________________________
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