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THE GOVERNOR
As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.



Office of the Governor
Appointments made January 27, 1998

To be appointed member of the TEXAS BOARD OF CRIMINAL
JUSTICE for a term to expire February 1, 1998: Lawrence G. Francis,
817 Wingfoote, El Paso, Texas 79922. Mr. Francis will be filling the
unexpired term of John R. Ward of Gatesville who resigned.

Appointments made January 29, 1998

To be appointed as members of the TEXAS AGRICULTURAL
FINANCE AUTHORITY for terms to expire January 1, 2000: Gina
Leigh Bulls Davis, P.O. Box 53, Spearman, Texas 79081; Sydney
Michael Golden, 102 Raintree, Lake Jackson, Texas 77566; Jane
Anne Stinnett, P.O. Box 2429, Lubbock, Texas 79408. All the above
are being reappointed.

Appointments made January 30

To be appointed as members of THE STATE BOARD OF EXAMIN-
ERS OF DIETITIANS for terms to expire September 1, 2003: Lu-
cinda M. Flores, 2924 Whitewing Drive, Brownsville, Texas 78521
(replacing Janice Walker of Houston whose term expired); Amy W.
Scott, 6301 Darby Way, Spring, Texas 77389 (replacing Maxine Free-
man of Houston whose term expired); Elizabeth S. Blakely, 5506
Bentwood Drive, San Angelo, Texas 76904 (replacing Ada Harden
of Austin whose term expired).

To be appointed as member of the TEXAS STATE BOARD OF
EXAMINERS OF PROFESSIONAL COUNSELORS for a term to
expire February 1, 1999: Ana C. Bergh, 3211 Lakeshore Drive,
Edinburg, Texas 78539, Ms. Bergh will be filling the unexpired term
of Graciela Guillen of El Paso who resigned.

To be appointed as members of the ON-SITE WASTEWATER
TREATMENT RESEARCH COUNCIL for terms to expire Septem-
ber 1, 1999: Therese M. Baer, P.E., 6907 Isabelle Drive, Austin,
Texas 78752 (replacing Brenda Bradley of Spring, whose term ex-
pired); Thomas E. Dreiss, 1611 Doe Crest, San Antonio, Texas
78248 (reappointment); Franz K. Hiebert, Ph.D., 803 Park Boule-
vard, Austin, Texas 78751 (reappointment); Lois Jordan Koock, P.O.
Box 1083, Mason, Texas 76856 (reappointment); Danny Ray Moss,
1300 Boaz Lane, Haslet, Texas 76052 (reappointment); Brenton L.
Wade, 3119 Woodland Circle, San Angelo, Texas 76904 (replacing
Michael Thomas Fahy of Austin who resigned).

Appointments made February 2, 1998

To be appointed as JUDGE OF THE 242ND JUDICIAL DISTRICT
COURT, CASTRO, HALE, AND SWISHER COUNTIES, until the
next General Election and until his successor shall be duly elected
and qualified: Edward L. “Ed” Self, 214 South Ennis, Plainview,

Texas 79072. Mr. Self will be replacing Judge Marvin F. Marshall
of Plainview who resigned.

Appointments made February 3, 1998

To be appointed as PRESIDING JUDGE OF THE THIRD ADMIN-
ISTRATIVE JUDICIAL REGION for a term to expire four years
from date of qualification: B.B. Schraub, 533 Crescent Drive, Seguin,
Texas 78155. Judge Schraub is being reappointed.

To be appointed as PRESIDING JUDGE OF THE NINTH ADMIN-
ISTRATIVE JUDICIAL REGION for a term to expire four years
form the date of qualification: Ray D. Anderson, 4405 87th Street,
Lubbock, Texas 79424. Judge Anderson is being reappointed.

To be appointed as PRESIDING JUDGE OF THE FIFTH ADMINIS-
TRATIVE JUDICIAL REGION for a term to expire four years from
date of qualification: Darrell Hester, 3201 Cliford Drive, Harlingen,
Texas 78550. Judge Hester is being reappointed.

Appointments made February 5, 1998

To be appointed as members of the LOWER NECHES VALLEY
AUTHORITY BOARD OF DIRECTORS pursuant to House Bill
2919, 75th Legislature, Regular Session: For terms to expire July
28, 2003: Lois Badeaux Henderson, Route 1, Box 219, Warren,
Texas 77664, (replacing F.M. Archer of Woodville whose term
expired); Patricia M, Neild, 1256 Moore Rod, Beaumont, Texas
77713, (replacing Von E. McReynolds of Grove whose term expired);
John W. Robinson, 108 Cypress, Silsbee, Texas 77656 (replacing Paul
Georgas of Silsbee whose term expired): For a term to expire July
28, 1999: Arnold Pierce, 495 Countrywood Boulevard, Sour Lake,
Texas 77659 (filling the unexpired term of Clyde E. Cole of Silsbee
who resigned).

Appointments made February 6, 1998

To be appointed as a member of the TEXAS COMMISSION ON THE
ARTS for a term to expire August 31, 2003: Celso Gonzalez-Falla,
2101 Glenoak, Corpus Christi, Texas 78412. Mr. Gonzalez-Falla will
be replacing Timothy J. Crowley of Bryan whose term expired.

To be appointed as members of the TEXAS APPRAISER LICENS-
ING AND CERTIFICATION for terms to expire January 31, 2000:
Ben E. Barnett, P.O. Box 50903, Dallas, Texas 75250; Jacqueline G.
Humphrey, C.P.A., 2004 Julian Boulevard, Amarillo, Texas 79102;
Debra S. Runyan, 124 Lyman, San Antonio, Texas 78209; Angelina
Velarde-White, 648 Moondale Drive, El Paso, Texas 79912. All the
above are being reappointed.

To be appointed as member of the BOARD OF VOCATIONAL
NURSE EXAMINERS for terms to expire September 6, 2003:
Janette L. Bowers, P.O. Drawer 1440, Alpine, Texas 79831 (replacing
Robert Fairweather of Austin who is deceased); Elmer G. Ellis,
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801 Troup Highway, Tyler, Texas 75701, (reappointment); Geneva
Harvey, HC65 Box 8, Clifton, Texas 76634 (replacing Melba
Lee-Hosey of Houston whose term expired); Cathy Parrott, 1604
Venus Avenue, Gatesville, Texas 76528 (replacing Opal Robinson of
Lubbock whose term expired); William H. Rice, M.D., 78 Pascal,
Austin, Texas 78746 (reappointment).

Appointments made February 11, 1998

To be appointed as members of the TEXAS VETERANS COMMIS-
SION for terms to expire December 31, 2003: James Stewart Dun-
can, 406 Southchester Lane, Houston, Texas 77079–7007 (replacing
Samuel Bier and Austin whose term expired); John A. Brieden, III,
P.O. Box 1256, Brenham, Texas 77834–1256 (replacing Ralph Lee
King of Burkburnett whose term expired).

To be appointed as members of the ADVISORY COMMISSION
ON STATE EMERGENCY COMMUNICIATIONS: For a term to
expire September 1, 2001: Eloy A. DeLao, Jr, 4721 Constance
Street, Corpus Christi, Texas 78413 (replacing Laverne Hogan of
Houston whose term expired); For terms to expire September 1,
2003: Mayor Glenda Burdick, City of Rockport, P.O. Box 1059,
Rockport, Texas 78381 (replacing Arlene Aldridge of Laredo whose
term expired); Ernest J. Carey, 6122 Rapid Creek Court, Kingwood,
Texas 77345 (replacing William Charles Deers of Dallas whose term
expired); Harold Wayne Miller, 1602 Vardeman, Killeen, Texas 76541
(replacing Bradford Denton of Austin whose term expired);

TRD-9802627

♦ ♦ ♦
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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Title 4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Open
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.



Letter Opinions

LO-#98-003. Request from the Honorable Joe F. Grubbs, Ellis
County, and District Attorney Ellis County, Courthouse, Waxahachie,
Texas, 75165-3759, regarding whether Natural Resources Code
section 31.309 applies to certain Ellis County land sales (RQ-1031).

SUMMARY. Natural Resources Code section 31.309 does not apply
to the sale of former superconducting super collider land transferred
to Ellis County by the United States Department of Energy.

LO-#98-004. Request from the Honorable Thomas B. Sehon, Falls
County District Attorney, P.O. Box 413, Marlin, Texas, 76661,
regarding whether a justice of the peace located twenty miles from
county depository may have his or her local bank wire the county
funds to the county treasurer’s account in the depository (RQ-959).

SUMMARY. A justice of the peace may have county funds wired
from his or her local bank to the treasurer’s account in the
county depository unless the county auditor has adopted regulations
restricting such a practice.

LO-#98-005. Request from the Honorable Chris Harris, Chair, Ad-
ministration Committee, Texas State Senate, P.O. Box 12068, Austin,
Texas, 78711, regarding whether a company offering comprehensive
complaint investigations must be licensed by the Texas Board of Pri-
vate Investigators and Private Security Agencies (RQ-980).

SUMMARY. The exception from the licensing requirements of the
Private Investigators and Private Security Agencies Act, V.T.C.S.

article 4413(29bb), for "an attorney-at-law in performing his duties"
applies to an attorney performing investigative work in connection
with the practice of law.

LO-#98-006. Request from the Honorable William P. Smith, Briscoe
County Attorney, P.O. Box 119, Silverton, Texa,s 79257, regarding
whether a county commissioners court, in distributing the corpus of
the county permanent school fund pursuant to article VII, section 6b
of the Texas Constitution, should take into account the distribution
of a neighboring county’s fund, and related questions (RQ-997).

SUMMARY. A county commissioners court, in distributing the
corpus of the county permanent school fund pursuant to article VII,
section 6b of the Texas Constitution, should not take into account the
distribution of a neighboring county’s fund.

LO-#98-007. Request from the Honorable Joe F. Grubbs, Ellis
County, and District Attorney, Ellis County Courthouse, Waxahachie,
Texas, 75165-3759, regarding whether Local Government Code
section 381.004 authorizes a commissioners court to provide funds
to a small business development center (RQ-960).

SUMMARY. Local Government Code section 381.004 does not
authorize a commissioners court to appropriate funds to a small
business development program that was not developed by the county
and is not administered either by the county or by another entity
under contract with the county.

TRD-9802440
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

Part IV. Office of the Secretary of State

Chapter 81. Elections

Miscellaneous
1 TAC §81.74

The Office of the Secretary of State, Elections Division, pro-
poses a new rule, §81.74, concerning procedures providing for
the security of voted early voting ballots. The new rule is being
proposed to prescribe procedures for ballot security from the
last day of early voting by personal appearance until the day
the ballots are counted, in accordance with section 85.032(f) of
the Texas Election Code (the "Code").

Ann McGeehan, Deputy Assistant Secretary of State for Elec-
tions, has determined that for the first five-year period this rule
is in effect there will be no fiscal implications for state or local
governments as a result of enforcing or administering the rule.

Ms. McGeehan has determined also that for each year of the
first five years the rule is in effect the public benefits anticipated
as a result of enforcing the rule will be: (1) increased security
for voted early voting ballots, and (2) uniformity in the method of
transferring ballots between the early voting clerk and the early
voting ballot board. The economic costs will be nominal for
persons who are required to comply with the rule as proposed.

Comments on the proposal may be submitted to Ann McGee-
han, Deputy Assistant Secretary of State for Elections, Office
of the Secretary of State, P.O. Box 12060, Austin, Texas 78711-
2060.

The rule is proposed under the Code, Chapter 31, Subchapter
A §31.003, which provides the secretary of state with authority
to promulgate rules to obtain and maintain uniformity in the
application, operation, and interpretation of the Code.

The Code, Chapter 85, Subchapter B, §85.032(f) is affected by
this proposed rule.

§81.74. Security of Early Voting Ballots under Election Code,
§85.032(f).

(a) If the early voting ballot board convenes before election
day, the presiding judge shall, upon each adjournment the board,
lock and seal each ballot box prior to delivering the boxes back to
the custodian. The judge shall complete a ballot box security form
showing each serial number used to seal each box. The form shall be
signed by the judge and another early ballot board member who has
witnessed the procedure. In a general election for state and county
officers, the early ballot board member must be from a different
political party than the judge. The custodian of records shall also
sign the form.

(b) The presiding judge shall retain the key(s) used to lock
the ballot box(es). In the event that the judge is unwilling to retain
the key, the key shall be retained by the authority designated in
accordance with §66.060(a) of the Code.

(c) Upon reconvening the ballot board, the presiding judge
shall ensure that each ballot box is intact. The presiding judge shall
follow these procedures each day except upon final delivery to the
custodian of records or delivery to the central counting station.

(d) If it is impracticable for the ballot board judge to deliver
the ballot boxes each day upon adjournment, the authority conducting
the election shall submit an alternative plan for the security of the
ballots to the Secretary of State for approval.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1998.

TRD-9802121
Clark Kent Ervin
Assistant Secretary of State
Office of the Secretary of State
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–5650

♦ ♦ ♦

Part X. Department of Information Re-
sources
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Chapter 201. Planning and Management of In-
formation Resources Technologies
1 TAC §201.5

The Department of Information Resources proposes an amend-
ment to §201.5, concerning agency planning. The amendment
implements recent statutory changes which were enacted by
the 75th Legislature in response to recommendations by the
Sunset Advisory Commission regarding the statewide informa-
tion resources planning and reporting processes, and deletes
obsolete provisions. Specifically, the amendment: revises the
due date for the department to distribute instructions for agency
strategic plans for information resources management to agen-
cies; revises the due date for agencies to submit agency strate-
gic plans for information resources management to the depart-
ment; revises the deadline by which the department must re-
view and approve or disapprove agency strategic plans; estab-
lishes a due date for amendments to biennial operating plans
that reflect significant new or changed technology initiatives in
agencies’ legislative appropriations requests; and makes other
changes to conform the rule to current provisions in the Infor-
mation Resources Management Act (Texas Government Code
Chapter 2054). The amendment is proposed in accordance
with Texas Government Code §2054.095(d), §2054.097(a), and
§2054.100(c), which require the department to establish by rule
the due dates specified above.

Mr. Edward Serna, director of the Oversight Operations
Division, has determined that for each year of the first five years
the proposed amendments will be in effect, there will be no
fiscal implications for state government as a result of enforcing
or administering the amendments. There will be no foreseeable
fiscal implications for local government as a result of enforcing
or administering the amendments.

Mr. Serna also has determined that for each year of the first
five years the proposed amendments will be in effect, there
will be a benefit to the public in that agencies’ technology
planning and reporting requirements will be better aligned with
the statewide strategic planning cycle for agency operations and
with the budgetary planning cycle for state agencies. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
amendments as proposed.

Comments on the proposal may be submitted to C. J. Brandt,
Jr., General Counsel, Department of Information Resources,
P.O. Box 13564, Austin, Texas 78711, no later than 5 p.m.,
within 30 days after publication. Envelopes must be clearly
marked "Formal Comment to Proposed Action Enclosed."

The amendment is proposed under Texas Government Code
§2054.095(d), §2054.097(a), and §2054.100(c), which autho-
rize the department to adopt rules as necessary to carry out its
responsibilities described in those portions of the Information
Resources Management Act.

Texas Government Code §§2054.095(d), 2054.097(a), and
2054.100(c) are affected by the proposed amendments.

§201.5. Agency Planning.

(a) Agency strategic plans.

(1) Submittal procedures.

(A)-(B) (No change.)

(C) The format [Format] and content of the agency
strategic plan must comply with [instructions, based on] paragraph (2)
of this subsection, and with instructions published by the department
and distributed to each state agency at least 60 daysbeforethe date the
plan is required to be submitted to the department [prior to February
1 of each even numbered year]. These instructions are adopted
by reference. Copies may be obtained in person or in writing at
the Department of Information Resources, P.O. Box 13564, Austin,
Texas 78711. The instructions may also be obtained electronically
via the department’s Internet web page at http://www.dir.state.tx.us/
. [Content of the plan must include, in the format prescribed by the
department: ]

[ (i) an executive summary;]

[ (ii) a statement of the agency’ s mission, goals,
and programs;]

[ (ii i) a statement of the agency’s planning assump-
tions;]

[ (iv) a description of the present status of the orga-
nizational environment, information resources management policies
and practices, personnel resources, and operating environment;]

[ (v) a statement of information resources goals and
strategies;]

[ (vi) a statement of agency compliance with and
support for the state strategic plan for information resources;]

[ (vii) a statement of the agency’s long-term infor-
mation resources needs.]

(D) Each agency must submit the agency strategic
plan to the department on the same date that the strategic plan
for operations required by Texas Government Code Chapter 2056
is scheduled to be submitted to the Legislative Budget Board and
the Governor’ s Office of Budget and Planning or by July 1 of each
even-numbered year, whichever is earlier [ by January 1 of each odd-
numbered year].

(2) Contents. Each agency strategic plan mustbe
consistent with the State Strategic Plan for Information Resources
Management and must include:

(A)-(D) (No change.)

(E) a statement of the strategic objectives of the
agency relating to information resources management for the next
five fiscal years, beginning with the fiscal year in which the plan is
submitted, with a description of how those objectives help achieve
the agency’s programs and goals and support the goals and policies
of the state strategic plan; and

(F) (No change.)

(3) Review procedures.

(A) (No change.)

(B) The department will review and approve or
disapprove each agency strategic plan in writing not later than the
90th calendar day after the date the department receives the plan [no
later than April 15 of each odd-numbered year]. If the department
disapproves an agency’s plan, it shall notify the agency’s information
resources manager and executive director in writing of the reasons for
disapproval. The agency may appeal the department’s disapproval at
the next regularly scheduled board meeting.

(b) Biennial operating plans.
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(1) Submittal procedures.

(A) (No change.)

(B) Format of the biennial operating plan and any
amendments must comply with instructions, based on paragraph (2)
of this subsection, published by the department and distributed to
each state agency.

(C) The [governing body of the submitting agency
must approve the biennial operating plan, and the] information
resources manager or the agency head must sign the biennial
operating plan.

(D) (No change.)

(E) An agency may request an extension of the
deadline for submitting its biennial operating plan. The request
should describe the agency’s need for additional time, and must be
received by [submitted to] the department on or before the agency’s
due date [ within 15 days after the General Appropriations Act
becomes law].

(2) Contents. An agency’s biennial operating plan must
include:

(A) (No change.)

(B) information in the format specified by the de-
partment in the operating plan instructions. These instructions are
adopted by reference. Copies may be obtained in person, or by
[in] writing to [at] the Department of Information Resources, P.O.
Box 13564, Austin, Texas 78711. The instructions also be ob-
tained electronically via the department’ s Internet web page at http:/
/www.dir.state.tx.us/.

(3) Review procedures.

(A) The department will evaluate biennial operating
plans:

(i) for consistency with the General Appropriations
Act and [,] other legislation;

(ii)-(vii) (No change.)

(B) (No change.)

(C) The department may not approve an agency’s bi-
ennial operating plan unless the agency has submitted, and the depart-
ment has approved, a current agency strategic plan for information
resources management.

(D) (No change.)

(c) Plan amendments.

(1) Submittal procedures.

(A) A state agency shall amend its strategic plan and/
or biennial operating plan when necessary during a biennium. At
a minimum, an agency shall amend its biennial operating plan to
reflect significant new or changed information resources initiatives
or information resources technologies initiatives contained in the
agency’ s legislative appropriation request. Such amendment shall
be submitted to the department not later than the date the agency
is required to submit its legislative appropriations request to the
Legislative Budget Board. Additional information on when to submit
an amendment shall be included in the instructions described in
subparagraph (2)(B) of subsection (b) of this section. [An agency
may amend the plans, for example, to implement recommendations
resulting from a consulting services contract or staff report that
may affect information resources strategies, changes in information

resources technologies, or changes in the agency’ s management of
information resources.]

(B) A state agency that is not required by subpara-
graph (A) of this paragraph to amend its biennial operating plan shall
send written notification to the department stating that an amendment
is not required and the reasons why an amendment is not required.
Such written notification shall be submitted to the department not
later than the date the agency is required to submit its legislative ap-
propriation request to the Legislative Budget Board.

(C) [(B)] A state agency must submit proposed plan
amendments to the department for approval.

(2) Review procedures. The department will review and
approve or disapprove all or part of each proposed plan amendment
no later than 30 working days after it is received. Instructions for
the format and content of plan amendments and criteria for review
of these amendmentsare included in the instructions described in
subsection (b)(2)(B) of this section [based on this paragraph for
strategic plans, and this paragraph for biennial operating plans will
be published by the department ].

(d) Appeal procedures.

(1) Submittal procedures. A state agency that disagrees
with the department’s disapproval of a plan, part of a plan, or
plan amendment, [or analysis of project acquisition alternatives] may
submit a written request to the department for special review no later
than 30 days after notification of department disapproval.

(2) (No change.)

(e) Implementation of approved plans.

(1) (No change.)

(2) The department will identify the additional informa-
tion required under this subsection with reasonable specificity at the
time it completes its evaluation of a plan. Any stipulations or condi-
tions applied to [The condition to the] plan approval must be satisfied
prior to [the agency] implementing the affected portions of the plan.

[(f) Review of state agency analyses of project acquisition
alternatives.]

[(1) Applicability.]

[(A) Departmental review of analyses of project
acquisition alternatives is required for:]

[ (i) state agency information resources projects
over the agency threshold as described in an agency’ s biennial
operating plan; or]

[ (ii) any state agency information resources project
or other activity as stipulated by the department in its approval of the
biennial operating plan; except

[ (ii i) these provisions shall not apply for any
agency projects to expand or enhance existing information resources
capacity with no significant change in technical environment.]

[(B) The provisions of thissubsection shall only apply
to any state agency specified in Article V, §96, subsection (6) of the
General Appropriations Act.]

[(2) Waivers.]

[(A) A waiver shall be granted to any state agency
on an emergency basis without first complying with the procedures
prescribed by this section for any projects which may become
necessary as a result of a natural or human disaster; any order
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of a court of competent jurisdiction when the ordered period of
compliance is less than six months unless the agency has received
prior approval for an emergency implementation period in excess
of six months; any act of exemption by the Texas Legislature; or
other documented emergency conditions. The agency must report
and explain to the department any emergency action within 30 days
after the action is taken.]

[(B) A waiver shall automatically apply to any agency
whose biennial operating plan projects are classified only as baseline
operations, or growth and expansion, or telecommunications and
where the agency’s total direct costs for all of those projects are
less than $750,000.]

[(C) A waiver shall apply for any agency projects in
progress beyond the planning or feasibility study stage on or before
May 1, 1992. Such waivers must be requested in writing by the
Information Resources Manager. The department will grant or deny
waiver requests within ten working days of receipt of the request,
based on evidence of project status.]

[(3) Compliance; adoption by reference. Each analysis of
project acquisition alternatives prepared by an agency and submitted
to the department must include information in the format specified
by the department in the Guide for the Analysis of Project Acqui-
sition Alternatives (hereafter referred to as "Guide"). Information
concerning the Guide adopted by reference may be obtained from
the Department of Information Resources, P.O. Box 13564, Austin,
Texas 78711.]

[(4) Submittal procedures.]

[(A) Before project initiation beyond the planning or
feasibility stage, each state agency shall prepare and submit to the
department an analysis of project acquisition alternatives for projects
which meet the applicability requirements stated in paragraph (1)
of this subsection and which do not qualify for a waiver under
paragraph (2) of this subsection. Agency submissions of information
for departmental review shall occur within the time frames specified
in the Guide.]

[(B) The Information Resources Manager shall sign
the transmittal document for the analysis of alternatives.]

[(5) Review procedures. The department may not
approve an agency’s analysis unless the agency has submitted, and
the department has approved, a current agency strategic and operating
plan.]

[(A) The department will evaluate alternative analy-
ses:]

[ (i) for completeness with respect to published
instructions in the Guide. The analysis shall address, but not be
limited to, the following factors:]

[ (I) start-up costs associated with the acquisi-
tion, including but not limited to the purchase price of the acquisition,
site preparation costs, freight charges, and staff costs;]

[ (II) estimated cost of maintenance;]

[ (III) estimated cost of supplies;]

[ (IV) estimated cost of employee training;]

[ (V) estimated cost of additional long-term staff
needed;]

[ (VI) estimated increase in employee produc-
tivity;

[ (VII) consistency with agency plans approved
by DIR;]

[ (VIII) consistency with statewide standards
and policies established in the Statewide Strategic Plan;]

[ (ii) for cost-effectiveness in accordance with pub-
lished instructions in the Guide or other rule of the department; and]

[ (ii i) for any other information the department
deems necessary and appropriate.]

[(B) The department will review and approve or
disapprove each analysis of project acquisition alternatives in writing
no later than 30 days after receipt of thedocuments. If the department
does not act within the time allowed, the agency may proceed with its
project; however, departmental inaction does not exempt the agency,
its projects, or its activities from other procedural requirements of the
department under this chapter.]

[ (i) First review. If the department disapproves an
agency’ s initial analysis, the agency may perform a recertification of
the analysis by an independent reviewer and request a second review
as specified in the Guide.]

[ (ii) Second review. If the department disapproves
an agency’ s second analysis, the agency may appeal the decision
to the board, under the provisions of subsection (e) of this section,
provided the request for appeal is accompanied by the department’s
disapproval notices and the independent certification of the analysis.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802164
C.J. Brandt, Jr.
General Counsel
Department of Information Resources
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 475-2153

♦ ♦ ♦
TITLE 4. AGRICULTURE

Part I. Texas Department of Agriculture

Chapter 1. General Procedures

Subchapter A. General Rules of Practice
4 TAC §1.14

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Agriculture or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Agriculture (the department) proposes
the repeal of §1.14, concerning general provisions for licensing.
The repeal is proposed in order to allow §1.14 to be moved
to a new Chapter 2 of this title, relating to general licensing
requirements for the agency. The department is proposing new
§2.1 to replace this section.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
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repeal is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeal.

Ms. Smith also has determined that for each year of the first
five years the repeal is in effect the expected public benefit
derived from enforcement and administration of the repeal will
be a clearer, more organized licensing section. There will be
no effect on small businesses. There will be no cost to persons
required to comply with the repeal.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The repeal is proposed under the Texas Agriculture Code,
§12.016, which provides the department with the authority to
adopt rules as necessary for the efficient enforcement and
administration of the Texas Agriculture Code.

The Code affected by this proposal is the Texas Agriculture
Code, Chapters 12, 13, 14, 18, 71, 76, 101-103, 132, and 134.

§1.14. Licenses.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802195
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 2. Licensing
The Texas Department of Agriculture (the department) proposes
new §§2.1-2.2 and §§2.10-2.14, concerning general provisions
applicable to all department licenses. The department proposes
the new sections to implement a consolidated license program
pursuant to Texas Agriculture Code, Chapter 12, §12.033, and
to establish a chapter for licensing rules applicable to all agency
programs. New §2.1 moves current §1.14 into new Chapter 2,
Subchapter B. The repeal of §1.14 is being filed as a separate
submission.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the
first five years the proposal is in effect the expected public
benefit derived from enforcement and administration of the
proposal will be a licensing and regulatory scheme that is
consistent and more convenient to the regulated public. The
effect on small businesses and cost to persons who are
required to comply with the new sections are not determinable
at this time. Those holding multiple licenses, certifications,
and/or registrations issued the department will be able to

renew all of their department-issued licenses, certifications,
and/or registrations on a specific date every year by means
of a consolidated license. The department anticipates that
the regulated public’s fees will decrease over time as the
department is able to assess the cost savings associated with
the proposal. At the outset of this initiative, fees for each
license, certification, and registration will remain the same.
However, when the department is able to quantify the cost
savings associated with the administration of the consolidated
licensing program, fees will be adjusted to reflect the efficiencies
gained by this proposal.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

Subchapter A. General Provisions
4 TAC §2.1, §2.2

New §2.1 and §2.2 are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapters 12,
13, 14, 18, 71, 76, 101-103, 132, and 134.

§2.1. Processing of Licenses; Notice Requirements; Criminal
Convictions.

(a) When licensing is required by stature to be preceded by
notice and opportunity for hearing, the action shall be administered
as a contested case as provided for in the Administrative Procedure
Act (the Act) and these rules.

(b) For licenses covered by the Texas Government Code,
Chapter 2005, when licensing is not required by statute to bepreceded
by notice and opportunity for hearing, the following shall apply.

(1) An applicant for an initial license or renewal of
a license shall submit to the department in timely fashion all
applications, forms, bonds, tests, data, fees, and other material
required by law to precede the issuance of such initial license or
renewal license.

(2) The department shall, within 15 days of the receipt
of all such submissions, issue a written notice to the applicant which
states that the application is complete and accepted or that the
application is deficient. If such license is denied, the written notice
shall set forth in detail the reasons for the denial and specify what
additional information is required.

(3) An applicant may contest the determination made by
the department or the department’ s failure to comply with the time
period established in paragraph (2) of thissubsection by filing anotice
of protest. A notice of protest shall be filed with the commissioner
within 15 days of receipt by the applicant of the notice of such
determination, or in the case of a contest of the time for processing,
within 30 days of the department’ s receipt of an application.

(4) Notice of protest being timely filed, the application
shall be administered as a contested case as provided for in the Act
and this chapter.

(5) If notice of protest is not timely filed, such determi-
nation shall become final.
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(6) In the case of a timely protest as to the time for
processing, if the commissioner determines that the specified time
periods for processing have been exceeded and that there is no good
cause for exceeding the deadline, the license or permit filing fee shall
be reimbursed in full to the applicant.

(7) The term "for good cause" as used in this section
shall be found if:

(A) the number of permits to be processed exceeds by
15% or more the number of permits processed in the same calendar
quarter of the preceding year;

(B) the department must rely on another public or
private entity for all or part of its permit processing, and the delay is
caused by the other entity; or

(C) any other conditions exist giving the agency good
cause for exceeding the period established for processing a permit;
i.e., time delays due to public hearings and related matters.

(8) When a licensee has made a timely and sufficient
application for the renewal of a license or a new license for any
activity of a continuing nature, the existing license does not expire
until the application has been acted upon by the department, except
as otherwise provided by applicable statute.

(9) If timely and sufficient application for the renewal of a
license is not made, the department may terminate the effectiveness of
such license at the end of its stated term without notice or opportunity
for a hearing.

(c) No revocation, suspension, annulment, withdrawal, or
denial of renewal of a license or license application shall be effective
unless, prior to the institution of agency proceedings to revoke,
suspend, annul, withdraw, or deny a license or license application or
renewal, the department has given notice and provided the licensee
with an opportunity to show compliance with all requirements of the
law for retention of the license or issuance of the license as follows.

(1) If, after investigation of a possible violation and the
facts surrounding that possible violation, the department determines
that a violation has occurred that warrants the suspension, cancel-
lation, revocation, annulment, withdrawal, or denial of a license or
license application or a renewal application, the department shall give
written notice of the alleged violations by certified mail to the person
charged. The notice shall include a brief summary of the charges
and a statement that the department intends to revoke, suspend, an-
nul, deny, or withdraw the person’ s license or license application, a
statement that the person has an opportunity to show compliance with
requirements of the law for retention of the license, and a statement
that the person has a right to a hearing on the occurrence of the vio-
lations alleged.

(2) Not later than the 20th day after the date on which
the notice is received, the person charged may make a written request
for a hearing on the department’s allegations and proposed action.

(3) If the person charged requests a hearing or fails to
respond to the notice, the department shall set a hearing and give
notice of the hearing. The hearing shall be held by an administrative
law judge designated by the department in accordance with the
provisions of the Act and these rules.

(d) The commissioner may revoke, suspend, annul, or amend
an existing valid license, disqualify a person from receiving or
renewing alicense, or deny to aperson the opportunity to be examined
for a license because of a person’ s conviction of a felony or a
misdemeanor, if the crime directly relates to the performance of the

occupation or activity for which the license is issued and the prior
criminal conviction directly affects such person’ s present fitness to
perform such occupation or activity.

(1) In determining whether a criminal conviction directly
relates to the performance of a licensed occupation or activity, the
commissioner shall consider the factors listed in Texas Civil Statutes,
Article 6252-13c, §4(b).

(2) Those crimes which the department considers as
directly related to the performance of a licensed occupation or activity
include, but are not limited to:

(A) any felony or misdemeanor asdefined in the Texas
Penal Code or similar statute of any other state of the United States
of which fraud, dishonesty, or deceit is an essential element;

(B) any criminal violation of the Texas Agriculture
Code or predecessor statutes;

(C) any criminal violation of statutes regulating the
particular occupation or activity for which licensing is sought; and

(D) any crime involving moral turpitude.

(3) In determining whether a criminal conviction directly
affects a person’ s present ability to perform a licensed occupation or
activity, the commissioner shall consider the factors listed in Texas
Civil Statutes, Article 6252-13c, §4(C)(1)-(6).

(4) It shall be the responsibility of the applicant, to the
extent possible, to secure and provide to the department the rec-
ommendations of the prosecution, law enforcement, and correctional
authorities. The applicant shall also furnish proof in such form as
may be required by the department that he or she has maintained a
record of steady employment, has supported his or her dependents,
has otherwise maintained a record of good conduct, and has paid all
outstanding court costs, supervision fees, fines, and restitution as may
have been ordered in all criminal cases in which he or she has been
convicted.

(5) Proceedings held before the department to establish
factors contained in this subsection are governed by the Act and these
rules.

(6) Upon a licensee’s felony conviction, felony probation
revocation, revocation of parole, or revocation of mandatory supervi-
sion, his or her license shall be revoked.

§2.2. Expiration Provision.

Unless specifically acted upon by amendment or repeal and substi-
tution of a new section or sections in accordance with the Texas
Government Code Annotated §§2001.021-2001.038 (Vernon 1998)
or specific reactivation by the department, all of the sections in this
chapter shall expire on August 31, 2001.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802199
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
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Subchapter B. Consolidated Licenses
4 TAC §§2.10-2.14

New §§2.10-2.14 are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapters 12,
13, 14, 18, 71, 76, 101-103, 132 and 134.

§2.10. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

Component license-a license, certification, or registration issued by
the department that is consolidated under Texas Agriculture Code
§12.033.

§2.11. License Specifications.

(a) The department may issue a consolidated license to a
person who holds multiple licenses, certifications, and/or registrations
issued by the department on the submission of completed application
forms for the component licenses and submission of the appropriate
fee. The department shall not issue a consolidated license unless
and until the applicant fulfills all of the prerequisites for each of the
component licenses.

(b) A consolidated license authorizes each of the activities
of the component licenses.

(c) Application/Renewal.

(1) An applicant for an initial consolidated license shall
pay the licensing fee prior to the issuance of the license. The
department will prorate the fee for a new consolidated license to
coincide with the expiration date of the license.

(2) An applicant for the renewal of a consolidated license
shall pay the license fee on or before the expiration date of the
license. A person who fails to submit a renewal fee on or before
the expiration date of the license shall pay, in addition to the renewal
fee, the late fee provided by the Texas Agriculture Code, §12.024. If
a person’s license has been expired for one year or longer, the person
may not renew the license but must comply with the requirements
and procedure for obtaining an original license.

(d) Expiration. A consolidated license will expire in
accordance with the following schedule:

(1) If one of the component licenses encompassed by the
consolidated license is a license required by the Texas Agriculture
Code, Chapter 132, and Chapter 15 of this title (relating to Egg Law),
the consolidated license shall expire on August 31 of each year.

(2) If one of the component licenses encompassed by the
consolidated license is a license required by the Texas Agriculture
Code, Chapter 14, and Chapter 13 of this title (relating to Grain
Warehouse regulation), the consolidated license shall expire on May
31 of each year.

(3) All other consolidated licenses shall expire one year
from the date of issuance or renewal.

§2.12. Fees.

(a) Except as provided by subsection (b) of this section, the
fee for a consolidated license equals the sum of the fees for each
component license encompassed by the consolidated license.

(b) The department may adjust the fee for a consolidated
license to reflect the economic efficiency gained by the department
through the operation of a consolidated license program.

§2.13. Inspections.

Where practicable, the department may combine all inspections
required for each of the component licenses into a single inspection.

§2.14. License Sanctions.

If the holder of a consolidated license violates a rule or statute
authorizing any of the component licenses encompassed by the
licensee’ s consolidated license, the department may seek license
sanctions on the consolidated license as prescribed by the Texas
Agriculture Code, §12.0201.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802200
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 7. Pesticides

Subchapter C. Licensing
4 TAC §7.20, §7.21

The Texas Department of Agriculture (the department) proposes
amendments to §7.20 and §7.21, concerning the expiration
date and fees for pesticide licenses and applicator testing
fees. The department proposes these amendments because
they are necessary for the implementation of a consolidated
license program pursuant to Texas Agriculture Code, Chapter
12, §12.033 and to change the fee for certain governmental
employees. The amendments allow the department to adjust
the expiration date and fee schedules for a pesticide license
when the licensee’s pesticide license is consolidated with
another license, certification, or registration issued by the
department and changes the applicator license and testing fees
for certain employees of political subdivisions of the state of
Texas or of the federal government.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal as it relates to consolidation of
licenses. There will be a decrease in revenue to the state and
a corresponding increase in revenue to local government for the
change of noncommercial applicator license and testing fees for
certain governmental employees. The estimated amount of the
decrease is not determinable at this time and will depend on
the number of applicators eligible for the decrease.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public bene-
fit derived from enforcement and administration of the consol-
idated licensing proposal will be a consolidated license option
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with the possibility of lower license fees. The public benefit de-
rived from the decrease of the noncommercial applicator licens-
ing and testing fees for certain governmental employees will be
continued licensing of governmental employees at a more cost-
efficient rate. The effect on small businesses and cost to per-
sons who are required to comply with the amendment relating
to consolidation of licenses are not determinable at this time.
However, the department anticipates that licensing fees may de-
crease over time due to cost savings from the implementation of
a consolidated licensing system. In relation to the decrease in
applicator license fees and testing fees for certain governmen-
tal employees, there is no anticipated cost to small businesses.
There will be a decrease in noncommercial applicator license
fees from $100 to $10 for certain governmental employees and/
or their employers and elimination of testing fees for those em-
ployees.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule
must implement a program for the issuance of a consolidated
license; and the Texas Agriculture Code, §76.106 and §76.109,
which provide the department with the authority to fix and collect
a fee for applicator testing and licensing of noncommercial
applicators.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033; and the Texas Agriculture Code, Chapter 76.

§7.20. Application.
(a)-(b) (No change.)

(c) Except as provided by Chapter 2, Subchapter B of this
title (relating to Consolidating Licenses), the [The] fee for a new
dealer license will be prorated as outlined on the License Application
form to coincide with the December 31st expiration date. Renewals
made after the expiration date are subject to applicable late fees.

(d) Except as provided by Chapter 2, Subchapter B of this
title (relating to Consolidating Licenses), licensing [L icensing ] and
renewal fees are:

(1) (No change.)

(2) Applicators:

(A)-(B) (No change.)

(C) Noncommercial applicators employed by a politi-
cal subdivision of the State of Texas or of a federal agency operating
in Texas [state university or state agency] who utilize the license
solely in the course of their employment: $10 for one year;

(D)-(E) (No change.)

(e)-(h) (No change.)

§7.21. Applicator Certification.
(a)-(c) (No change.)

(d) Commercial and noncommercial applicators must meet
the following requirements:

(1) (No change.)

(2) A fee of $20 shall be required for testing each
applicant in each license use category and subcategory, and must

be paid at the time the test or tests are given. Political subdivision
employees may submit a purchase order number in lieu of payment at
time of examination. Employees of political subdivisions of the State
of Texas or of a federal agency operating in Texas [state universities
and state agencies] are exempt from examination fees.

(3) (No change.)

(e)-(f) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802201
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 12. Weights and Measures
The Texas Department of Agriculture (the department) pro-
poses amendments to §12.12, concerning the registration fee
for weights and measures devices and §12.40 and §12.43, con-
cerning the expiration date and fees for the licensing of weights
and measures service companies. The department proposes
these amendments because they are necessary for the imple-
mentation of a consolidated license program pursuant to Texas
Agriculture Code, Chapter 12, §12.033. The amendments allow
the department to adjust the fee schedule for weights and mea-
sures device registrations when the registration is consolidated
with another license, certification, or registration issued by the
department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public benefit
derived from enforcement and administration of the proposal
will be a consolidated license option with the possibility of
lower license fees. The effect on small businesses and cost
to persons who are required to comply with the amendments
as proposed are not determinable at this time. However,
the department anticipates that licensing fees may decrease
over time due to cost savings from the implementation of a
consolidated licensing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

Subchapter B. Devices
4 TAC §12.12

The amendment to §12.12 is proposed under the Texas Agricul-
ture Code, §12.033, which provides that the department by rule
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must implement a program for the issuance of a consolidated
license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033, and the Texas Agriculture Code, Chapter 13.

§12.12. Fees.
Except as provided by Chapter 2, Subchapter B of this title (relating
to Consolidated Licenses), fees for weights and measures device
registrations are as follows:

(1) [(a)] Liquid measuring device or pump: $6.25 (per
nozzle).

(2) [(b)] Bulk metering device: $25.

(3) [(c)] LPG meter: $25.

(4) [(d)] Scale (capacity less than 5,000 pounds): $12.50.

(5) [(e)] Ranch scales: $12.50.

(6) [(f)] Truck Scales and other large scales (capacity
5,000 pounds or greater): $100.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802202
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Subchapter E. Licensed Service Companies
4 TAC §12.40, §12.43

The amendments to §12.40 and §12.43 are proposed under
the Texas Agriculture Code, §12.033, which provides that the
department by rule must implement a program for the issuance
of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapter 13.

§12.40. License Requirements.
(a) A person shall not employ registered technicians to place

devices into service or remove an out-of-order tag unless licensed
as a licensed service company. Except as provided by Chapter 2,
Subchapter B of this title (relating to Consolidating Licenses), the
[The] license is valid for one year and, if not renewed, shall expire
on the company’s anniversary date.

(b) (No change.)

§12.43. Fees.
Except as provided by Chapter 2, Subchapter B of this title (relating
to Consolidating Licenses), the [The] fee for each class of license is
$50.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802203
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 13. Grain Warehouse
4 TAC §13.3, §13.4

The Texas Department of Agriculture (the department) proposes
amendments to §13.3 and §13.4, concerning the expiration date
and fees for grain warehouse licenses. The department pro-
poses these amendments because they are necessary for the
implementation of a consolidated license program pursuant to
Texas Agriculture Code, Chapter 12, §12.033. The amend-
ments allow the department to adjust the expiration date and fee
schedules for a grain warehouse license when the licensee’s
grain warehouse license is consolidated with another license,
certification, or registration issued by the department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public benefit
derived from enforcement and administration of the proposal
will be a consolidated license option with the possibility of
lower license fees. The effect on small businesses and cost
to persons who are required to comply with the amendments
as proposed are not determinable at this time. However,
the department anticipates that licensing fees may decrease
over time due to cost savings from the implementation of a
consolidated licensing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapter 14.

§13.3. License and Permits.

(a)-(e) (No change.)

(f) Except as provided by Chapter 2, Subchapter B of this
title, (relating to Consolidating Licenses), a [A] license shall expire
on May 31st of each year unless the license is cancelled or suspended.

(g)-(j) (No change.)

§13.4. Fees.

(a)-(b) (No change.)

(c) The fees provided in this section are applicable to the
extent that they do not conflict with Chapter 2, Subchapter B of this
title (relating to Consolidating Licenses).
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802204
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 14. Vegetable and Citrus Fruit Handling
and Marketing Program

Subchapter A. General Provisions
4 TAC §14.3

The Texas Department of Agriculture (the department) proposes
an amendment to §14.3, concerning the fee for an Agricultural
Protective Act license. The department proposes this amend-
ment because it is necessary for the implementation of a con-
solidated license program pursuant to Texas Agriculture Code,
Chapter 12, §12.033. The amendment allows the department
to adjust the fee schedule for an Agricultural Protective Act li-
cense when the license is consolidated with another license,
certification, or registration issued by the department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public bene-
fit derived from enforcement and administration of the proposal
will be a consolidated license option with the possibility of lower
license fees. The effect on small businesses cost to persons
who are required to comply with the amendment as proposed
are not determinable at this time. However, the department
anticipates that licensing fees may decrease over time due to
cost savings from the implementation of a consolidated licens-
ing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendment is proposed under the Texas Agriculture Code,
§12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapters 101-
103.

§14.3. Fees.

(a)-(c) (No change.)

(d) The fees provided in this section are applicable to the
extent that they do not conflict with Chapter 2, Subchapter B of this
title (relating to Consolidated Licenses).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802205
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 15. Egg Law
4 TAC §15.4, §15.5

The Texas Department of Agriculture (the department) proposes
amendments to §15.4 and §15.5, concerning the fees and spe-
cial fees for egg licenses. The department proposes these
amendments because they are necessary for the implementa-
tion of a consolidated license program pursuant to Texas Agri-
culture Code, Chapter 12, §12.033. The amendments allow the
department to adjust the fee schedules for an egg license when
the license is consolidated with another license, certification, or
registration issued by the department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public benefit
derived from enforcement and administration of the proposal
will be a consolidated license option with the possibility of
lower license fees. The effect on small businesses and cost
to persons who are required to comply with the amendments
as proposed are not determinable at this time. However,
the department anticipates that licensing fees may decrease
over time due to cost savings from the implementation of a
consolidated licensing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapter 132.

§15.4. Fees.

(a)-(d) (No change.)

(e) The fees provided in this section are applicable to the
extent that they do not conflict with Chapter 2, Subchapter B of this
title (relating to Consolidated Licenses).
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§15.5. Special Fees.

(a)-(c) (No change.)

(d) The fees provided in this section are applicable to the
extent that they do not conflict with Chapter 2, Subchapter B of this
title (relating to Consolidated Licenses).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802206
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 16. Aquaculture
4 TAC §16.3

The Texas Department of Agriculture (the department) proposes
an amendment to §16.3, concerning the fee for an aquaculture
license. The department proposes this amendment because it
is necessary for the implementation of a consolidated license
program pursuant to Texas Agriculture Code, Chapter 12,
§12.033. The amendment allows the department to adjust the
fee schedule for an aquaculture license when the license is
consolidated with another license, registration, or certification
issued by the department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first five
years the proposal is in effect the expected public benefit de-
rived from enforcement and administration of the proposal will
be a consolidated license option with the possibility of lower li-
cense fees. The effect on small businesses and cost to persons
who are required to comply with the amendment as proposed
are not determinable at this time. However, the department an-
ticipates that licensing fees may decrease over time due to cost
savings from the department’s implementation of a consolidated
licensing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendment is proposed under the Texas Agriculture Code,
§12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapter 134.

§16.3. Fees.

Except as provided by Chapter 2, Subchapter B of this title (relating to
Consolidating Licenses), the fee [Fee] for a license under this chapter
is $100.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802207
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 18. Organic Standards and Certification
4 TAC §18.2, §18.5

The Texas Department of Agriculture (the department) proposes
amendments to §18.2 and §18.5, concerning the expiration date
and fees for organic certification. The department proposes
these amendments because they are necessary for the imple-
mentation of a consolidated license program pursuant to Texas
Agriculture Code, Chapter 12, §12.033. The amendments allow
the department to adjust the expiration date and fee schedules
for organic certification when the organic certification is consol-
idated with another license, certification, or registration issued
by the department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public benefit
derived from enforcement and administration of the proposal
will be a consolidated license option with the possibility of
lower license fees. The effect on small businesses and cost
to persons who are required to comply with the amendments
as proposed is not determinable at this time. However,
the department anticipates that licensing fees may decrease
over time due to cost savings from the implementation of a
consolidated licensing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapter 18.

§18.2. Certification, Application, and Inspection.

(a) Certification.

(1)-(3) (No change)
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(4) Except as provided by Chapter 2, Subchapter B of
this title (relating to Consolidating Licenses), producers [ Producers],
processors, distributors, and retailers will be certified on an annual
basis from January 1 to December 31 of each year, except initial
applicants whose certification will expire December 31.

(b)-(d) (No change.)

§18.5. Fees.

(a)-(d) (No change.)

(e) The fees provided in this section are applicable to the
extent that they do not conflict with Chapter 2, Subchapter B of this
title (relating to Consolidating Licenses).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802208
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
Chapter 22. Nursery Products and Floral Items
4 TAC §22.2, §22.3

The Texas Department of Agriculture (the department) proposes
amendments to §22.2 and §22.3, concerning the expiration date
and fees for nursery/floral registrations. The department pro-
poses these amendments because they are necessary for the
implementation of a consolidated license program pursuant to
Texas Agriculture Code, Chapter 12, §12.033. The amend-
ments allow the department to adjust the expiration date and
fee schedules for a nursery/floral registration when the nursery/
floral registration is consolidated with another license, certifica-
tion, or registration issued by the department.

Diane B. Smith, Assistant Commissioner for Administrative
Services, has determined that for the first five-year period the
proposed amendments are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposal.

Ms. Smith also has determined that for each year of the first
five years the proposal is in effect the expected public benefit
derived from enforcement and administration of the proposal
will be a consolidated license option with the possibility of
lower license fees. The effect on small businesses and cost
to persons who are required to comply with the amendments
as proposed is not determinable at this time. However,
the department anticipates that licensing fees may decrease
over time due to cost savings from the implementation of a
consolidated licensing system.

Comments on the proposal may be submitted to Diane B.
Smith, Assistant Commissioner for Administrative Services,
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas,
78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendments are proposed under the Texas Agriculture
Code, §12.033, which provides that the department by rule must
implement a program for the issuance of a consolidated license.

The Code affected by this proposal is the Texas Agriculture
Code, §12.033 and the Texas Agriculture Code, Chapter 71.

§22.2. Application.

(a)-(c) (No change.)

(d) Except as provided by Chapter 2, Subchapter B of this
title (relating to Consolidating Licenses), the [The] expiration date of
registration certificates will be October 31st of each year.

(e) (No change.)

§22.3. Nursery/Floral Registration Classifications and Fees.

(a)-(d) (No change.)

(e) The fees provided in this section are applicable to the
extent that they do not conflict with Chapter 2, Subchapter B of this
title (relating to Consolidating Licenses).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802209
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-7541

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part II. Public Utility Commission of
Texas

Chapter 22. Practice and Procedure

Subchapter A. General Provisions and Definitions
16 TAC §22.2, §22.3

The Public Utility Commission of Texas proposes amendments
to §22.2 relating to Definitions and §22.3 relating to Standards of
Conduct. The proposed amendments to §22.2 of the procedural
rules are to correct citations to the Public Utility Regulatory
Act due to codification in the Texas Utilities Code; to clarify
commission policy and procedures regarding the positions of
administrative law judge, general counsel and secretary of the
commission; and to delete definitions that are unnecessary.
The proposed amendment to §22.3 is to conform to the
commission’s practice for written communications. Project
Number 17709 has been assigned to these amendments.

Paula Mueller, deputy chief, Office of Regulatory Affairs, has
determined that for each year of the first five-year period
the proposed sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Ms. Mueller also has determined that for each year of the first
five years the proposed sections are in effect the public benefits
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anticipated as a result of enforcing the sections will be more
clearly stated commission policy and procedures and rules that
reference current statutes. There will be no effect on small
businesses as a result of enforcing these sections. There is
no anticipated economic cost to persons who are required to
comply with the sections as proposed.

Ms. Mueller also has determined that for each year of the
first five years the proposed sections are in effect there will be
no impact on employment in the geographic area affected by
implementing the requirements of the section.

Comments on the proposed amendments (16 copies) may
be submitted to the Filing Clerk, Public Utility Commission
of Texas, 1701 North. Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326, within 30 days after publication. The
Appropriations Act of 1997, House Bill 1, Article IX, Section
167 requires that each state agency review and consider for
readoption each rule adopted by that agency pursuant to the
Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assessment
by the agency as to whether the reason for adopting or
readopting the rule continues to exist. The commission invites
specific comments regarding whether the reason for adopting
these rules continues to exist in considering these proposed
amendments. All comments should refer to Project Number
17709 and reference Procedural Rules, Subchapter A.

These amendments are proposed under the Public Utility
Regulatory Act, Texas Utilities Code Annotated §14.002 and
§14.052 (Vernon 1998) (PURA), which provides the Public
Utility Commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and
jurisdiction, including rules of practice and procedure.

Cross Index to Statutes: Public Utility Regulatory Act §14.002
and §14.052.

§22.2. Definitions.

The following terms, when used in this chapter, shall have the
following meanings, unless the context or specific language of a
section clearly indicates otherwise:

Administrative law judge-The person designated [by SOAH ] to pre-
side over a hearing.

Affected person-The definition of affected person is that definition
given in the Public Utility Regulatory Act, §11.003(1) [§1.003(1)].

APA-The Administrative Procedure Act, [The Government Code,]
Chapter 2001, Government Code, as it may be amended from time
to time.

Applicant-A person, including the Office of Regulatory Affairs [the
general counsel], who seeks action from the commission by written
application, petition, complaint, notice of intent, appeal, or other
pleading that initiates a proceeding.

Complainant-A person, including the Office of Regulatory Affairs
[the general counsel], who files a complaint intended to initiate a
proceeding with the commission regarding any act or omission by the
commission or any person subject to the commission’s jurisdiction.

Control number-Number assigned by the commission’ s Central
Records [secretary] to a docket, project, or tariff.

Major rate proceeding-Any proceeding filed pursuant to PURA,
§§36.101 - 36.111, 36.201-36.203 and 36.205 [§2.212 ] or §§51.009,
53.101 - 53.113, 53.201. and 53.202 [§3.211] involving an increase
in rates which would increase the aggregate revenues of the applicant

more than the greater of $100,000 or 2.5%. In addition, a major
rate proceeding is any rate proceeding initiated pursuant to PURA,
§§36.151 - 36.156 [§2.211 ] or §53.151 and §53.152 [§3.210] in
which the respondent utility is directed to file a rate filing package.

Presiding officer-The commission, any commissioner, [ the commis-
sion secretary in an unprotested case,] or any administrative law judge
presiding over a proceeding or any portion thereof.

PURA-The Public Utility Regulatory Act, Texas Utilities Code,
§§11.001 - 63.063 [of 1995], as it may be amended from time to
time.

[Secretary-The individual employed by the commission and charged
with the duties of the secretary under this chapter. The secretary
duties may be delegated as necessary.]

[Tariff Filing-A proceeding initiated by an application filed pursuant
to §23.24 - 23.28 of this title (relating to Form & Filing of Tariff
and Rates), or PURA, §3.212 and §3.213, which is not handled as a
docket or a rulemaking.]

§22.3. Standards of Conduct.

(a) (No change.)

(b) Communications.

(1) (No change.)

(2) Ex parte communications. Unless required for the
disposition of ex parte matters authorized by law, members of the
commission or administrative law judges assigned to render a decision
or to make findings of fact and conclusions of law in a contested
case may not communicate, directly or indirectly, in connection
with any issue of law or fact with any agency, person, party, or
their representatives, except on notice and opportunity for all parties
to participate. Members of the commission or administrative law
judges assigned to render a decision or to make findings of fact or
conclusions of law in a contested case may communicate ex parte
with employees of the commission who have not participated in any
hearing in the case for the purpose of utilizing the special skills or
knowledge of the commission and its staff in evaluating the evidence.

(3) Communications with SOAH administrative law
judges. Communications between SOAH administrative law judges
and employees of the commission who have not participated in any
hearing in the case shall be in writing or be recorded. Written
communication should be the primary and preferred format. All
oral communications shall be recorded, and a table of contents
maintained for each recording. All such communication submitted to
or considered by the administrative law judge shall be made available
as public records when the proposal for decision is issued. Number
running procedures conducted pursuant to written commission policy
by employees of the commission who have participated in any hearing
in the case do not constitute impermissible ex parte communications,
provided memoranda memorializing such procedures are preserved
and made available to all parties of record in the proceeding to which
the number running procedures relate.

(c)-(f) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802070
Rhonda Dempsey
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Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦
Chapter 23. Substantive Rules

Certification
16 TAC §§23.34, 23.35, 23.36, 23.37

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (PUC) proposes the re-
peal of §23.34 relating to Integrated Resource Planning; §23.35
relating to Preliminary Integrated Resource Plan; §23.36 relat-
ing to Solicitation of Resources; and §23.37 relating to Approval
of Resources Procured Through Solicitation. Project Number
17709 has been assigned to the proposed repeal of §§23.34-
23.37. The Appropriation Act of 1997, House Bill 1, Article
IX, Section 167 (Section 167) requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Such reviews shall include, at a
minimum, an assessment by the agency as to whether the rea-
son for adopting or readopting the rule continues to exist. The
PUC held three workshops to conduct a preliminary review of
its rules. As a result of these workshops, the PUC is reorga-
nizing its current substantive rules located in 16 Texas Admin-
istrative Code (TAC) Chapter 23 to (1) satisfy the requirements
of Section 167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
As a result of this reorganization, §§23.34-23.37 will be duplica-
tive of proposed new sections in Chapter 25 of this title (relating
to Substantive Rules Applicable to Electric Service Providers).

Paula Mueller, deputy chief, Office of Regulatory Affairs, has
determined that for each year of the first five-year period these
repeals are in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
repeals.

Ms. Mueller also has determined that for each year of the first
five years the repeals are in effect, the public benefit anticipated
as a result of the repeals will be the elimination of duplicative
rules. There will be no effect on small businesses as a result
of repealing these sections. There is no anticipated economic
cost to persons as a result of repealing these sections.

Ms. Mueller also has determined that for each year of the first
five years the repeals are in effect there will be no impact on
employment in the geographic area affected by the repeal of
these sections.

Comments on the proposed repeals (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-

3326, within 30 days after publication. All comments should re-
fer to Project Number 17709, repeal of §§23.34-23.37.

These repeals are proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998)
(PURA), which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction.

Cross Index to Statutes: Public Utility Regulatory Act §14.002.

§23.34. Integrated Resource Planning.
§23.35. Preliminary Integrated Resource Plan.
§23.36. Solicitation of Resources.
§23.37. Approval of Resources Procured Through Solicitation.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802068
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦
Chapter 25. Substantive Rules Applicable to
Electric Service Providers

Subchapter H. Electrical Planning
25 TAC §§25.161–25.171

The Public Utility Commission of Texas (PUC) proposes new
§25.161 relating to Integrated Resource Planning; §25.162
relating to Public Participation; §25.163 relating to Acquisition
of Resources Outside the Solicitation Process; §25.164 relating
to Statewide Integrated Resource Plan; §25.165 relating to
Preliminary Integrated Resource Plan; §25.166 relating to
Commission Review of a Preliminary Integrated Resource
Plan that Does Not Include a Solicitation; §25.167 relating to
Commission Review of a Preliminary Integrated Resource Plan
that Includes a Solicitation; §25.168 relating to Solicitation of
Resources; §25.169 relating to Approval of Resources Procured
Through Solicitation; §25.170 relating to Hearing on the Final
Integrated Resource Plan; and §25.171 relating to Certificate
of Convenience and Necessity for Generation Facilities. These
new sections are proposed for Chapter 25, Subchapter H,
relating to Electrical Planning. Project Number 17709 has been
assigned to these proposed new rules.

The Appropriation Act of 1997, House Bill 1, Article IX, Section
167 (Section 167) requires that each state agency review and
consider for readoption each rule adopted by that agency pur-
suant to the Government Code, Chapter 2001 (Administrative
Procedure Act). Such reviews shall include, at a minimum, an
assessment by the agency as to whether the reason for adopt-
ing or readopting the rule continues to exist. The PUC held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the PUC is reorganizing its cur-
rent substantive rules located in 16 Texas Administrative Code
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(TAC) Chapter 23 to (1) satisfy the requirements of Section 167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. 16 TAC
Chapter 25 has been established for all commission substan-
tive rules applicable to electric service providers. The duplica-
tive sections of Chapter 23 will be proposed for repeal as each
new section is proposed for publication in Chapter 25.

The term "public utility" has been changed to "electric utility"
throughout the proposed new rule sections to conform to the
Texas Utilities Code.

Proposed new §25.161 will replace corresponding §23.34(a)-
(e), (h), (i), and (l) of this title (relating to Integrated Resource
Planning). The proposed language in §25.161 has been
changed from that in §23.34 to reflect references to new
chapter sections, and to correct citations to the Public Utility
Regulatory Act (PURA) due to codification in the Texas Utilities
Code. The proposed change in §25.161(g)(1) removes the word
"annual" in the term "ongoing annual demand-side resource
solicitation" to better reflect the commission’s intent regarding
the acquisition of demand-side resources. This change has
also been made in §§25.162(e)(5), 25.165(a)(2)(H)(viii) and
25.165(c) for consistency.

Proposed new §25.162 will replace corresponding §23.34(f) and
(g) of this title. The proposed language in §25.162 has been
changed from that in §23.34(f) and (g) to correct subsection
and paragraph designations due to the renumbering of the rules
and to reflect commission policy and procedures regarding the
position of secretary of the commission.

Proposed new §25.163 will replace corresponding §23.34(j) of
this title. The only change to the proposed language in §25.163
to that of §23.34(j) is to reflect the correct subsection and
paragraph designations due to the renumbering of the rules.

Proposed new §25.164 will replace corresponding §23.34(k) of
this title. The only change to the proposed language in §25.164
to that of §23.34(k) is to reflect the correct subsection, and para-
graph designations due to the renumbering of the rules.

Subsection (m) of §23.34 has no corresponding section in the
new rules. It has been deleted as no longer necessary.

Proposed new §25.165 will replace corresponding §23.35(a)-(c)
and (e) of this title (relating to Preliminary Integrated Resource
Plan). The proposed language in §25.165 has been changed
from that in §23.35 to add a new subparagraph to make explicit
the filing and approval of date(s) for filing of contracts for
resources procured through solicitation. This new language
is reflected in §25.165(a)(2)(L) (following subsection (a)(2)(K)
in §23.35). Subsection (a)(2)(H)(i) requires the utility to file
the dates of the proposed solicitation process, including the
issuance of the request for proposal, the due date of bids, and
the negotiation period. The proposed new (a)(2)(L) will make
explicit the requirement that a utility file the proposed dates for
the entire IRP cycle. The language in §25.165 has also been
changed to reflect the correct subsection designations due to
the renumbering of the rules.

Proposed new §25.166 will replace corresponding §23.35(d) of
this title. The proposed language in §25.166 has been changed

from that in §23.35(d) to reflect corrections to PURA due to
codification in the Texas Utilities Code and to reflect the correct
subsection designation due to renumbering of the rules.

Proposed new §25.167 will replace corresponding §23.35(f)
of this title. The proposed language in §25.167 has been
changed from that in §23.35(f) to amend §23.35(f)(2)(M) (new
§25.167(c)(13)) to make explicit the commission’s approval of
the three-year plan to acquire resources outside the solicitation
process; to add new §25.167(c)(14) to make explicit the filing
and approval of date(s) for filing of contracts for resources
procured through solicitation; and to amend §23.35(f)(3) (new
§25.167(d)) to make the process more administratively efficient.
The language in §25.167 has also been changed to reflect
references to new chapter sections and to reflect the correct
subsection and paragraph designations due to renumbering of
the rules.

Proposed new §25.168 will replace corresponding §23.36 of
this title (relating to Solicitation of Resources). The proposed
language in §25.168 has been changed from that in §23.36 to
reflect changes in commission policy and procedures regarding
the position of secretary of the commission and to reflect correct
references to new chapter sections due to renumbering of the
rules.

Proposed new §25.169 will replace corresponding §23.37(a)-
(d) of this title (relating to Approval of Resources Procured
Through Solicitation). The proposed language in §25.169 has
been changed from that in §23.37 to amend §23.37(c) (new
§25.169(c)) to make explicit the need to create a new docket
number for approval of a contract for resources to make the
process more administratively efficient. The proposed language
has also been changed to reflect the correct references to new
chapter sections due to renumbering of the rules.

Proposed new §25.170 will replace corresponding §23.37(e) of
this title. The proposed language in §25.170 has been changed
to reflect the correct subsection and paragraph designations
and the correct references to new chapter sections due to
renumbering of the rules.

Proposed new §25.171 will replace corresponding §23.37(f) of
this title. The proposed language in §25.171 has been changed
to reflect the correct subsection designation due to renumbering
of the rules.

The cost and benefit assessment that was performed when
§§23.34-23.37 were originally adopted at the June 26, 1996
Open Meeting of the Public Utility Commission of Texas is still
accurate. (See 21 TexReg 477 for publication of proposed
rule §§23.34-23.37 and 21 TexReg 6780 for publication of the
adopted sections). The proposed changes to the rule language
in new §§25.161-25.171 do not affect that assessment. The
benefits of the rules exceed the costs.

Nat Treadway, economist, Office of Policy Development, has
determined that for each year of the first five-year period
the proposed sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Mr. Treadway has determined that for each year of the
first five years the proposed sections are in effect the public
benefit anticipated as a result of enforcing the sections will be
clarification of utility requirements and commission procedures
related to integrated resource planning, and rules that are
more administratively efficient, and that more accurately reflect
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commission policy and procedures. There will be no effect on
small businesses as a result of enforcing these sections. There
is no anticipated economic cost to persons who are required to
comply with the sections as proposed.

Mr. Treadway also has determined that for each year of the
first five years the proposed sections are in effect there will be
no impact on employment in the geographic area affected by
implementing the requirements of the sections.

Comments on the proposed new rules (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. The commission
invites specific comments regarding whether the reason for
adopting the rules in Chapter 23 continues to exist in adopting
its corresponding section in the new chapter. All comments
should refer to Project Number 17709, Electrical Planning.

These new rules are proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction; and specifically §34.003 which
requires the commission by rule to develop an integrated re-
source planning process to provide reliable energy service at
the lowest reasonable system cost.

Cross Index to Statutes: Public Utility Regulatory Act §§14.002,
34.003-34.006, 34.021-34.024, 34.051-34.056, 34.101-34.105,
34.151-34.153, 34.171-34.173.

§25.161. Integrated Resource Planning.
(a) Purpose. The commission’s regulation of utility resource

planning and procurement is intended to ensure that utilities provide
reliable energy service at the lowest reasonable system cost. The
integrated resource planning process can advance the transition to
a more competitive marketplace by aligning the utility’s interest
more closely with its customers. Utilities shall determine customer
preferences with regard to planning options, consider all of the
attributes of a broad range of resources that affect the supply or
demand for electricity, procure resources based upon a fair and
reasonable evaluation of the costs and attributes of resources that may
be obtained in a market, and negotiate contracts that appropriately
allocate risk. The development of a competitive wholesale electric
market that allows for increased participation by both utilities and
certain non-utilities is in the public interest. Nothing in the
integrated resource planning process shall inhibit the development
of competitive markets for electric power or for energy services.

(b) Application. The requirements of this section and
§25.162 of this title (relating to Public Participation), §25.163 of this
title (relating to Acquisition of Resources Outside the Solicitation
Process), §25.164 of this title (relating to Statewide Integrated Re-
source Plan), §25.165 of this title (relating to Preliminary Integrated
Resource Plan), §25.166 of this title (relating to Commission Re-
view of a Plan that Does Not Include a Solicitation), §25.167 of this
title (relating to Commission Review of a Plan that Includes a Solic-
itation), §25.168 of this title (relating to Solicitation of Resources),
§25.169 of this title (relating to Approval of Resources Procured
through Solicitation), §25.170 of this title (relating to Hearing on the
Final Integrated Resource Plan), and §25.171 of this title (relating to
Certificate of Convenience and Necessity for Generation Facilities)
apply as specified in this subsection.

(1) Generating electric utilities are subject to the require-
ments of this section and §§25.162 - 25.171 of this title.

(2) Nongenerating electric utilities planning to construct
generating resources are subject to the requirements of this section
and §§25.162 - 25.171 of this title.

(3) A nongenerating electric utility that seeks to purchase
more than 25% of its peak demand or more than 70 megawatts during
any three-year period is subject to the requirements of subsection
(f), and subsection (g)(1) - (2) of this section; §25.163 of this title;
§25.168 of this title; §25.169(a)(2), (b), (c)(1), (2)(B), (5) - (7),
and (d) of this title; and §25.170(a), (b), (c)(1), (2)(B) - (C), and
(5) - (7) of this title, unless the purchase is from its current power
supplier as allowed by §25.163(1) of this title. If requested by such
a utility, the commission may conduct a public hearing to consider
the reasonableness of any contract for resources, if it determines that
such a hearing is necessary. The commission shall issue an order
approving, modifying, or rejecting the contract for resources resulting
from the solicitation within 90 days of the date that the application
is filed with the commission.

(4) Every three years, a municipally owned utility shall
submit to the commission a report containing all of the information
required in a preliminary integrated resource plan under §§25.165
- 25.167 of this title, but shall not otherwise be subject to the
requirements of this section.

(5) A river authority subject to the Public Utility Regu-
latory Act (PURA) §§32.051 - 32.054 is subject to the requirements
of this section and §§25.162 - 25.171 of this title with respect to the
area served by the river authority on January 1, 1975.

(6) An electric utility that is not otherwise subject to the
requirements of this section or §§25.162 - 25.171 of this title shall
provide information to and cooperate with its utility wholesale power
suppliers to develop and implement a resource plan to the extent
that such activities do not otherwise affect either utility’s competitive
strategy.

(c) Structure of integrated resource planning. The integrated
resource planning process consists of the following steps and activi-
ties:

(1) Public participation and preparation of preliminary
integrated resource plan. In accordance with this section, the electric
utility shall solicit the views of the public on resource planning
matters and prepare a preliminary integrated resource plan.

(2) Request for approval of preliminary integrated re-
source plan. In accordance with §§25.165 - 25.167 of this title, the
electric utility shall file its preliminary integrated resource plan. If
the preliminary plan contains a proposed resource solicitation, the
commission shall issue an order on the preliminary plan, including
the proposed solicitation, within 180 days. In each case, the commis-
sion shall establish a schedule that will permit it to enter an order in
180 days or less. If the preliminary plan of an investor- owned util-
ity does not contain a proposed resource solicitation, the commission
shall issue a notice of the filing of the plan.

(3) Solicitation. In accordance with §25.168 of this title,
the electric utility shall conduct a resource solicitation. The utility
shall evaluate the bids and select the best resources consistent with
the approved preliminary plan, if any.

(4) Approval of resources procured through solicitation.
If the electric utility has selected resources pursuant to a solicitation
in accordance with §25.168 of this title, it may request commission
certification of the contracts under §25.169 of this title. In accordance
with §25.169 of this title, the utility shall file its final plan. The
commission shall issue a final order on the final plan within 180
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days. In each case, the commission shall establish a schedule that
will permit it to enter an order in 180 days or less. If a utility is
filing pursuant to subsection (b)(3) of this section, the commission
shall issue a final order within 90 days. If the utility plans to
acquire additional generating facilities that require an amendment of
its certificate of convenience and necessity, the utility shall apply for
such an amendment, in accordance with §25.171 of this title.

(d) Staggered schedule. In October 1996 and no less
frequently than every two years thereafter, the commission shall adopt
a staggered schedule for the filing of preliminary integrated resource
plans by electric utilities. The schedule will set forth the name of
each electric utility affected by this section and §§25.162 - 25.171 of
this title, and the date on which each utility shall file its preliminary
plan.

(e) Filing requirements. In October 1996 and no less
frequently than every two years thereafter, the commission shall adopt
forms for preliminary and final integrated resource plans. The forms
shall reflect the differences in capabilities of small and large utilities,
and of utilities with different structures and patterns of ownership.
Electric utilities that provide service that is subject to rate regulation
by a federal agency or an agency of another state shall file any
information required in this section or §§25.162 - 25.171 of this title
separately identifying information for Texas-only operations and for
total system operations. Upon a showing of good cause, a utility that
is subject to resource planning requirements of a federal agency or an
agency of another state may file all or part of its integrated resource
plan in a format required by the federal agency, the regulatory agency
of another state, or a regional planning agency.

(f) Lowest reasonable system cost. In determining the lowest
reasonable system cost of an electric utility’s plan, the commission
shall consider in addition to direct costs the following:

(1) the effect on the rates and bills of various types of
customers;

(2) minimization of the risks of future fuel costs and
regulations;

(3) the appropriateness and reliability of the mix of re-
sources; an appropriate and reliable mix of resources may include a
portfolio of cost-effective sources of power including but not limited
to resources that are fueled and non- fueled, such as renewable re-
sources and conservation measures and a mixture of long-term and
short-term contracts; and

(4) the costs of compliance with the environmental
protection requirements of all applicable state and federal laws, rules,
and orders.

(g) General guidelines for evaluating and selecting resources.
The commission finds that the development of a competitive whole-
sale electric market that allows for increased participation by both
utilities and certain non-utilities is in the public interest. Existing
markets are not fully open nor fully competitive; therefore, the com-
mission finds that a formal solicitation process with regulatory over-
sight is appropriate.

(1) All-source bidding. In formally soliciting bids, the
utility shall use an all- source, integrated, demand-side and supply-
side resource solicitation process. The all-source solicitation may
include separate, parallel requests for proposals which are fully
coordinated to meet the resource need, and which are integrated at the
final stages of resource selection. The utility may conduct targeted
solicitations upon a showing of good cause, and upon approval of
the commission. The utility may conduct an ongoing demand- side

resource solicitation, or other similar process, if the participants in its
triennial public participation process support such an approach and
have set limits, including upper bounds of costs and capacity, for
such a solicitation or process, and if the commission approves the
solicitation or process.

(2) Quantification. In developing its specific resource se-
lection criteria, the utility shall quantify, to the maximum reasonable
extent, the factors it considers in evaluating resources. If available,
the utility shall employ objective market valuations of environmen-
tal and other non-cost factors which influence its resource selection
process, such as market valuations of tradable emissions allowances.
Where appropriate, the utility may set forth a framework for the rank-
ing and weighting of various factors that can not easily be quantified.

(3) Resource selection criteria and weights. In develop-
ing its specific resource evaluation criteria and weights, the utility
shall consider the lowest reasonable system cost, the characteristics
of the resource need, the values and preferences of its customers, and
the goals set forth in the most recently adopted statewide integrated
resource plan.

(h) Confidential information. Any information submitted by
a utility pursuant to this section and §§25.162 - 25.171 of this title
may be submitted by the utility under seal. Each page submitted
under seal shall have the words "Confidential Information" typed
or stamped on its face. The utility shall clearly identify each
portion of the application alleged to be Confidential Information;
identify the exemption to the Open Records Act, Government Code,
Title 5, Chapter 552, et seq. applicable to the alleged Confidential
Information; and provide a detailed explanation of why the alleged
Confidential Information should be exempt from public disclosure
under the Open Records Act. The utility may require the execution
of an appropriate confidentiality agreement prior to providing access
to such confidential information to any interested party. The form
of any such confidentiality agreement shall be agreed to by the
Legal Division of the Office of Regulatory Affairs prior to filing and
included with the informational filing.

§25.162. Public Participation.
(a) Public participation in resource planning matters is an

essential part of integrated resource planning. The electric utility
shall consider the views of the public in preparing integrated resource
plans, and shall reflect such views in any preliminary plan, regardless
of whether such plan includes a proposed solicitation.

(b) Purpose. The purpose of public participation is to
educate the public on resource planning issues and the utility’s
planning activities, and to obtain the non-technical guidance of the
public on planning matters, including the values and preferences of
customers. It is not the purpose of public participation to establish a
quasi-judicial group with authority over resource planning matters.

(c) Process. Electric utilities may decide how to conduct
public participation in their service areas subject to the requirements
of this subsection and may limit direct participation to its customers.
The utility shall ensure fair representation of residential, commercial,
and industrial customers, municipalities, and the geographic areas in
its service territory in the public participation process. The utility
shall include in its preliminary plan a description of how it has
achieved fair representation in selecting the participants. The utility
may request the involvement of the commission or its staff in the
public participation process.

(d) Record. The utility is responsible for maintaining a
comprehensive record of its public participation activities for a period
of five years.

PROPOSED RULES February 27, 1998 23 TexReg 1771



(e) Standards. Public participation requires two-way com-
munication, and the utility shall facilitate the presentation of informa-
tion from a broad range of perspectives to the participants, including
the views of competitors and other non-customers. At a minimum,
the utility shall obtain sufficient information from the participants re-
garding the values and preferences of its customers to allow the utility
to incorporate those views in the preliminary plan. Specifically, the
utility shall consider the views of the participants in determining:

(1) the resource selection criteria and specific weights to
be applied in the proposed resource solicitation, if any;

(2) the ongoing strategies of the utility to achieve the
lowest reasonable system cost for its service area;

(3) whether targeted bidding may be justified in order to
obtain an appropriate and reliable mix of resources;

(4) an appropriate resource mix for the utility; and

(5) limits, including upper bounds of costs and capacity,
relating to an ongoing demand-side resource solicitation, if any.

(f) Information.

(1) The utility shall make available for review at no cost
to the public at large at convenient locations in its service area, a
copy of the most recent resource plan and a copy of the orders of the
commission concerning the plan. The utility shall make available to
any individual making a request a copy of the executive summary of
its most recent resource plan.

(2) Prior to distributing informational materials to the
participants under this subsection, the utility shall make the materials
planned for distribution available to the commission staff and to the
public at large, including competitors and other non-customers who
may address the participants, and the utility shall accept comments
on the content of the materials.

(3) The utility shall provide information to the partici-
pants regarding the operating cost, environmental or community im-
pacts, planned capital additions (e.g., repowering or refurbishment),
potential for productivity and efficiency improvements, and expected
remaining life of existing generating units (including life extension
or early retirement options), and an estimate of the reasonable range
of direct and indirect costs, including the bill impacts and risks, of
these and alternative supply-side resources. The utility shall provide
information to the participants regarding existing resources, existing
customer services, demand-side management programs, and energy
service and pricing options, and a reasonable range of costs for pro-
viding new demand-side resources, programs, and services. The util-
ity shall provide information to the participants regarding the resource
mix and the role of demand-side resource solicitations in meeting both
capacity and customer service needs. In addition, the utility shall pro-
vide information related to its existing resources which enables the
participants to compare such resources to currently available options
and to select an appropriate resources mix.

(g) Notice. At least every three years, each utility shall
provide reasonable notice regarding the opportunities for customers
and non-customers to become involved in the public participation
process. This notice shall be filed with the commission’s central
records. Such notice shall describe the process, shall indicate how to
obtain a schedule of events, and shall include:

(1) notice by mail to the Office of Public Utility Counsel,
and the governing bodies of municipalities in the utility’s service area;

(2) direct notice to persons who submitted to the com-
mission a request that the utility notify them of resource planning
matters; and

(3) notice by publication in the service area.

(h) Good cause exception. The commission may grant a
good cause exception to any of the public participation requirements
of this subsection for a utility’s public participation efforts that
were completed or were in progress by the effective date of this
section. In evaluating requests for good cause exceptions under
this paragraph, the commission shall consider whether the utility’s
public participation process was consistent with the purpose of public
participation as prescribed in subsection (b) of this section.

(i) Lists of interested persons. The commission shall
maintain lists of interested persons as specified in this subsection.
The commission shall provide a copy of such lists upon request to
any interested party. In implementing this subsection, the commission
may refer interested persons to comparable lists maintained by
utilities. This subsection expires on September 1, 2002. The
commission shall maintain lists of persons who have requested to
be notified of:

(1) resource planning matters, including opportunities for
public participation and the filing of preliminary and final integrated
resource plans. Persons requesting inclusion on such lists must state
in writing their name and address and the name of the utility in which
they have an interest;

(2) the issuance of any request for proposals for resources
in Texas; and

(3) the issuance of any request for qualifications for
independent bid evaluators.

§25.163. Acquisition of Resources Outside the Solicitation Process.

Consistent with the utility’s most recent approved integrated resource
planning goals, if any, the utility, including a nongenerating utility,
may add new or incremental resources outside the solicitation process.
The addition of new or incremental resources by a utility under this
subsection does not require an amendment to the utility’s integrated
resource plan. The utility shall acquire such resources under contract,
and the utility shall put in place accounting procedures that allow
the tracking of the costs of such resources. An electric cooperative
may acquire such resources directly or in coordination with another
electric cooperative. Except as provided for in the previous sentence,
an electric utility may not acquire a resource under this subsection
from an affiliate of the utility, except that the resources cited under
paragraphs (6) and (7) of this subsection may be provided by the
utility. The acquisition of a resource outside the solicitation process
under paragraphs (1) - (3) and (5) - (6) of this subsection does not
relieve the utility of its responsibility to demonstrate in an appropriate
forum that such resources are preferable to the alternatives that would
have been available through a resource solicitation. Resources may
be acquired outside the solicitation process only in the following
circumstances:

(1) contract renegotiation for existing capacity;

(2) demand-side management resources or resources
powered by renewable energy technologies;

(3) capacity purchases with a term of two years or less;

(4) capacity purchases necessary to satisfy unanticipated
emergency conditions;

(5) the exercise of an option in a purchased power
contract;
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(6) distributed resources powered by renewable resource
technologies located at or near the point of consumption if such
resources are less costly than local facility extensions or upgrades; or

(7) demand-side management programs for low-income
customers that the utility develops through coordination with state or
federally authorized weatherization providers.

§25.164. Statewide Integrated Resource Plan.

(a) Process. In November 1998 and every two years
thereafter, the commission shall adopt a statewide integrated resource
plan. The statewide plan shall include the commission’s long-term
resource planning goals. When it adopts the statewide plan, the
commission shall send the plan and a report on the plan to the
governor and shall notify each electric utility that a statewide plan
has been adopted. The commission shall make the statewide plan and
the report on the plan available to the public.

(b) Contents of the report. The report on the statewide plan
shall include the commission’s long-term resource planning goals for
the State of Texas and:

(1) historical data for electric consumption statewide and
by utility;

(2) historical data for electric generation by utility and
by type of capacity, including alternative energy sources;

(3) an inventory of generation capacity statewide and by
utility;

(4) quantitative data on demand-side management pro-
grams to the extent the commission determines necessary;

(5) each generating utility’s forecast without adjustment;

(6) a projection of the need for electric services;

(7) a description of the approved individual integrated
resource plans of electric utilities;

(8) an assessment of transmission planning being per-
formed by utilities within this state; and

(9) other information as determined by the commission.

(c) Recommendations regarding transmission system needs.
In carrying out its duties related to the integrated resource planning
process and in setting rates for utilities that are not required to file
an integrated resource plan, the commission may review the state’s
transmission system to determine and make recommendations to
electric utilities on the need to build new power lines, upgrade power
lines, or make other improvements and additions.

§25.165. Preliminary Integrated Resource Plan.

(a) Filing requirements.

(1) All utilities. Preliminary integrated resource plans
for a ten-year period shall be submitted every three years and shall
be accompanied by an executive summary and the identity, address,
telephone number and facsimile number of a contact person to deal
with matters relating to the filing. All filings made under this section
shall be comprehensive and provide sufficient detail, work papers, and
source materials to allow the commission to determine the accuracy
and reasonableness of the determinations made by the utility. The
utility shall explain any differences between the filing and the most
recent resource plan filing with the Electric Reliability Council of
Texas or other reliability council. A preliminary plan submitted by
an electric utility or a municipal utility under this section must include
current and ten-year projections of:

(A) statistical data, including the utility’s forecast or
projections of:

(i) summer and winter peak demand and electricity
usage;

(ii) adjustments to peak demand and electricity us-
age related to the acquisition of demand-side resources, interruptible
load, and other factors that affect peak demand and electricity usage;

(iii) existing system capacity, current and target
reserve margins, and resource additions and retirements; and

(iv) a description of existing and planned re-
sources; and

(B) the utility’s projection of major transmission line
additions.

(2) Electric utilities. In addition to the information
requested in paragraph (1) of this subsection, electric utilities shall
submit:

(A) a description of energy service options and pricing
options available to each class of customers including options relating
to:

(i) the reliability of service (variations in firmness
or interruptibility);

(ii) the quality of service (voltage fluctuation or
other quality attributes);

(iii) the stability of prices (such as rate or electric
bill guarantees and budget plans);

(iv) the choice of power service (such as green
pricing or particular technologies);

(v) the time of usage (such as seasonality, time-of-
use, and real- time pricing);

(vi) alternative billing or metering arrangements
(such as conjunctive billing);

(vii) backup, standby, or maintenance power ser-
vice; and

(viii) other factors of service and pricing structures
that affect customer choice and resource planning;

(B) an estimate of the energy savings and demand
reduction the utility can achieve during the ten-year period through
the acquisition of demand-side resources, and the range of possible
costs for those resources;

(C) a description of how the utility will achieve
equity among customer classes and provide demand-side management
programs to each customer class including tenants and low-income
ratepayers;

(D) a description of how the utility promotes the
development of renewable energy technology projects and distributed
resources;

(E) an estimate of additional supply-side resources
needed to meet future demand, an estimate of the amount and
operational characteristics of the additional capacity needed, the types
of viable supply-side resources for meeting that need, the range of
probable costs of those resources, and supporting technical data;

(F) a record of public participation including a de-
scription of the process and a demonstration that the views and pref-
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erences of the utility’s customers were considered in preparing the
preliminary plan;

(G) an evaluation of different internally-consistent
planning scenarios and a discussion of the incidence and treatment
of various factors of risk, including, but not limited to, performance,
environmental, financial, and fuel-related risks;

(H) proposed solicitations for new or replacement
demand-side or supply- side resources including:

(i) a description of the resource solicitation process
and projected dates for the important events (issuance of the request
for proposals, bid due date, negotiation period);

(ii) the proposed request for proposals and draft
model contract for resources;

(iii) proposed bidder eligibility restrictions, if any,
and proposed minimum threshold criteria related to bids, and the
justification of any such restrictions;

(iv) a description of the resource selection criteria
and weights the utility will use to evaluate and select or reject
resources and a listing of the criteria which were considered and
rejected;

(v) an explanation and quantification of how the
utility assigns value to important options, such as options to accel-
erate or delay a project; to characteristics of resources, such as in-
termittence and dispatchability; to factors of risk, such as fuel cost
risk mitigation, and to other significant options, characteristics, and
factors that the utility employs in the selection of resources;

(vi) an explanation of how, in developing specific
resource selection criteria and weights, the utility has taken into
account the definition of the lowest reasonable system cost, the values
and preferences of customers, the characteristics of the resource need,
and any statewide goals;

(vii) documentation in support of a good cause
exception for a targeted solicitation, if any; and

(viii) documentation in support of an ongoing
demand-side resource solicitation, if any;

(I) a description of how the utility intends to allocate
the costs of different types of demand-side and supply-side resources
that could be procured;

(J) any proposed incentive factors, the justification for
such factors, and the proposed regulatory mechanism for the recovery
of incentives; and

(K) information regarding the cost and operation of
each resource acquired outside the solicitation process during the past
three years and a projection, to the extent known, of the resources
that will be acquired outside the solicitation process during the next
three years.

(L) proposed date for filing contracts for certification
pursuant to §25.169 of this title (relating to Approval of Resources
Procured Through Solicitation).

(b) Notice. The utility shall file copies of its application
under this section with the filing clerk of the commission and the
Office of Public Utility Counsel. The utility shall also provide notice
of the filing by publication in its service area and to any persons
who have requested, in writing, to be notified of resource planning
matters. The notice shall be completed not later than 15 days after
the filing of the application. Interested persons may intervene in the

proceeding not later than 45 days after the date on which the utility
files its resource plan.

(c) No hearing required. A commission hearing is not
required for a preliminary plan filed by a river authority or generating
electric cooperative that does not intend to build a new generating
plant, or for a preliminary plan filed by a municipally- owned
electric utility, or for a preliminary plan filed by an investor-owned
utility if the plan does not contain a proposed resource solicitation.
A commission hearing is not required for a preliminary plan that
contains a proposed ongoing demand-side management solicitation
and no other proposed solicitation.

(d) Deficiencies in filing. After an electric utility files a
preliminary plan, the commission shall determine whether such plan
complies with the filing requirements of this section. Parties may file
motions alleging material deficiencies in the utility’s application for
approval of the resource plan not later than 21 days after the filing
of the application. The utility may file responses to such motions
not later than five working days after the receipt of such motions.
The commission shall rule on such motions not later than 40 days
after the date that the application was filed. If the commission
concludes that the filing is materially deficient, it shall require the
utility to supplement its filing or to file a new preliminary integrated
resource plan within a specified time. The deadline for issuing an
order in a utility’s application for approval of a resource plan, and
other deadlines related to the processing of the application, shall
be calculated from the date that the utility files a plan that is not
materially deficient.

§25.166. Commission Review of a Preliminary Integrated Resource
Plan that Does Not Include a Solicitation.

The commission shall issue a final order on the preliminary plan of
an investor- owned utility if the preliminary plan does not contain
a proposed solicitation. In such a case the commission shall issue
a notice concerning the filing of a preliminary plan and determine
whether the plan is in compliance with applicable rules. The
commission shall expeditiously issue a final order on the preliminary
plan. In addition, a preliminary plan that does not contain a proposed
solicitation may be reviewed for deficiencies pursuant to the Public
Utility Regulatory Act (PURA) §§15.021, 15.023 - 15.027, 15.028,
15.030 and 15.032 and the enforcement rules of the commission.

§25.167. Commission Review of a Preliminary Integrated Resource
Plan that Includes a Solicitation.

(a) The commission may review a preliminary plan that
contains a proposed solicitation on its own motion or on the motion
of the utility or of an affected person. In conducting such a review,
the commission shall convene a public hearing on the adequacy and
merits of the preliminary plan.

(b) Procedure. At the hearing, any interested person may
intervene, present evidence, and cross-examine witnesses regarding
the contents and adequacy of the preliminary plan. Discovery is
limited to issues relating to the development of the preliminary plan,
fact issues included in the preliminary plan, and other issues the
commission is required to decide relating to the preliminary plan.
The time for providing responses to requests for information may
be shortened on motion of any party, on a showing of good cause.
The commission shall issue an order on the preliminary plan not
later than 180 days after the date the utility files its preliminary plan.
The 180-day period may be extended for a period not to exceed 30
days for extenuating circumstances encountered in the development
and processing of an initial plan, if the extenuating circumstances are
fully explained and agreed to by the commissioners. The commission
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may adopt a schedule for considering a preliminary plan in less than
180 days if the circumstances warrant it.

(c) Commission determinations. After the hearing, the
commission shall make the following determinations with regard to
an electric utility’s preliminary integrated resource plan filing:

(1) whether the utility’s plan is based on substantially
accurate data, reasonable planning assumptions, and a reasonable
method of forecasting;

(2) whether the utility’s plan adequately addresses trans-
mission needs;

(3) whether the menu of energy service options and
pricing options available to each class of customers is sufficiently
broad to satisfy the needs of such customers;

(4) whether the utility’s preliminary plan identifies and
takes into account any present and projected reductions in the demand
for energy that may result from cost-effective measures to improve
conservation and energy efficiency in the customer classes that the
utility serves;

(5) whether the utility’s proposals to achieve equity
among customer classes and provide demand-side programs to each
customer class, including tenants and low-income ratepayers, are
adequate;

(6) whether the utility’s proposals to develop renewable
energy technology projects and distributed resources are adequate;

(7) if additional supply-side resources are needed to meet
future demand, whether the utility’s preliminary plan adequately
demonstrates the amount and operational characteristics of the
additional capacity needed, the types of viable supply-side resources
for meeting that need, and the range of probable costs of those
resources;

(8) whether the utility’s preliminary plan demonstrates
that there were reasonable opportunities for customers to participate in
the development of the preliminary plan, whether the utility facilitated
the presentation of information from a broad range of perspectives,
whether the utility provided adequate information as required by
§25.162(f)(3) of this title (relating to Public Participation), and
whether the views and preferences of customers were appropriately
considered in preparing the preliminary plan;

(9) whether the utility’s plan identifies appropriate sce-
narios and takes into account the incidence and allocation of various
factors of risk;

(10) whether the specific selection criteria and weights
the utility will use to evaluate and select or reject resources are
reasonable and consistent with the definition of the lowest reasonable
system cost, the views of its customers, the nature of resource
need, and any statewide goals, and whether the proposed bidder
eligibility and threshold criteria restrictions, if any, related to bids
are justified and reasonable, and whether the solicitation procedures
will encourage bids for a broad range of options to meet the needs
of the utility’s customers;

(11) whether the cost allocation method proposed by the
utility for different resource types is reasonable;

(12) whether incentive factors are appropriate, and, if so,
the levels of such incentive factors, and how such incentive factors
will affect the resource selection process;

(13) whether the utility reasonably acquired resources
outside the solicitation process and whether the utility’s plan for

acquiring resources outside the solicitation process over the next three
years is reasonable; and

(14) whether the schedule for filing contracts for certifi-
cation is reasonable.

(d) Commission action. In order to approve a proposed
preliminary plan that includes a solicitation, the commission must,
at a minimum, make an affirmative finding regarding all matters set
forth in subsection (c) of this section, except subsection (c)(2) - (3)
and (6) of this section. The commission shall take into consideration
its findings on subsection (c)(2) - (3) and (6) of this section in
deciding whether to approve the proposed preliminary plan. In its
order, the commission shall approve the preliminary plan, modify
the preliminary plan, or, if necessary, remand the preliminary plan
for additional proceedings. An order approving a preliminary plan
that contains a proposed solicitation is interim in nature. At the
time of issuance of the order for contract approval pursuant to
§25.170 (relating to Hearing on the Final Integrated Resource Plan)
or generation facility certification pursuant to §25.171 (relating to
Certification of Convenience and Necessity for Generation Facilities),
the commission shall make the interim order on the preliminary plan
a final order of the commission.

§25.168. Solicitation of Resources.

(a) Purpose. The purpose of the utility’s resource solicitation
process is to obtain commitments from third parties for new and
replacement resources, facilitate the evaluation of resources subject
to the specific criteria set forth in the request for proposals, and serve
as a starting point for further contract negotiations. A solicitation
may be required as part of the integrated resource planning process,
may be initiated by a utility, or may be ordered by the commission
in the context of another proceeding.

(b) Solicitation required. The utility shall conduct solicita-
tions for demand-side and supply-side resources, as prescribed in an
approved preliminary plan, if any. A utility not required to prepare
a preliminary plan, but required to conduct a solicitation, shall con-
duct its solicitation in a manner consistent with the provisions of this
section.

(c) Notice. The utility shall provide reasonable notice of the
request for proposals. This notice shall be filed with the commission’s
central records. Such notice shall include:

(1) notice by mail to the Office of Public Utility Counsel;
and

(2) notice by mail to persons who requested to be notified
of the request for proposals by submitting their name and address to
the commission.

(d) Eligibility to bid. The solicitation procedures shall en-
courage broad participation by persons who are capable of provid-
ing demand-side or supply-side resources, including customers of the
utility and small-scale resource providers. In addition to soliciting
resources from unaffiliated third parties, the utility may prepare and
submit a bid for a new utility demand-side management program as
prescribed by subsection (f) of this section and may receive bids from
one or more of its affiliates as prescribed by subsection (g) of this
section.

(e) Solicitation procedures. Each bidder, including the utility
and its affiliates, shall submit two copies of its bid to the chief, Office
of Policy Development. The chief, Office of Policy Development
shall ensure that the utility has access to all bids at the same time,
and shall keep a copy of each bid submitted by the utility or the
utility’s affiliate. A bid submitted under this subsection or retained
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under this subsection is confidential and is not subject to disclosure
under Chapter 552, Government Code.

(f) Utility bids for demand-side management resources. The
request for proposals shall indicate whether the utility reserves the
right to use its own proposed demand-side management program to
meet a need identified in the preliminary plan. If the utility retains this
right, it must prepare a bid reflecting that resource. A bid prepared
by the utility under this subsection must comply with the selection
criteria specified in the preliminary plan, or if there is no preliminary
plan, the bids must comply with the criteria specified in the request
for proposals. A bid prepared by the utility under this subsection
must include a proposal for verification and evaluation conducted
by an independent consultant. The utility may not give preferential
treatment or consideration to any bid. If the utility plans to prepare a
bid under this subsection, the utility must describe, in its preliminary
plan, a reasonable process for the sharing of customer information
with third-party bidders to satisfy the standards of subsection (g) of
this section, taking into account the need for the confidentiality of
customer-specific billing and usage information.

(g) Utility affiliate bids. Any bid prepared by an affiliate
of the utility must comply with the selection criteria specified in the
preliminary plan and with commission regulations regarding affiliate
transactions. The utility may not give preferential treatment or
consideration to a bid prepared by an affiliate of the utility.

(1) Each utility must establish written procedures to
ensure that all transactions between the utility and its affiliates are
conducted on an arm’s length basis (a code of conduct). Such utilities
must maintain a written record of the time, date, and substance of
all conversations, data, and written materials directly or indirectly
exchanged between its personnel and the personnel of its affiliates that
pertain to competitive market information and the resource acquisition
process.

(2) The utility and its affiliates must maintain separate
books; must not incur debt in a manner that would permit the
creditor of the affiliate to have recourse to the assets of the utility;
must value any assets transferred between the utility and its affiliate
in accordance with state and federal regulations to prevent cross
subsidies; and must not share officers, directors, or employees or own
property in common. The utility must not perform on behalf of its
affiliates the hiring or training of personnel, the purchase, installation
or maintenance of equipment (except under contract), or research
and development. The utility must not share any information related
to customers’ identity, energy service needs, loads, end-use devices,
industrial processes, costs, prices or any other information related to
strategic planning or retail markets, except as shared equally with all
other competitive resource bidders. The utility must not carry out
any joint promotion, marketing, sales, or advertising campaigns with
its affiliates, except as are available to all other competitive resource
bidders.

(3) If a utility signs a contract for resources with its
affiliate, the utility must carry out transactions with independence,
pursuant to the contract, and maintain sufficient records to permit
an audit of transactions between the utility and the affiliate, and the
utility and its affiliate must each have an annual compliance review
conducted by an independent entity.

(h) Independent evaluator. The utility shall use an indepen-
dent evaluator if there is a likelihood that an affiliate bid may be
included among the bids to be evaluated or if the utility plans to bid.
If an independent evaluator is required, the utility shall maintain a
record of communications with the independent evaluator. The utility
may use an independent party to assist in the evaluation of bids as ap-

propriate under other circumstances. The independent evaluator shall
in writing identify the bids that are most advantageous and warrant
negotiation and contract execution, in accordance with the criteria set
forth in the request for proposals. The utility retains responsibility
for final selection of resources subject to the review and approval of
the commission.

(i) Evaluation of bids. The utility or independent evaluator,
as appropriate, shall evaluate each bid submitted in accordance with
the criteria specified in the preliminary plan, or if there is no
preliminary plan, the evaluation of bids shall be in accordance with
the criteria specified in the request for proposals.

(j) Negotiation. The utility shall negotiate the necessary
contracts. A utility may negotiate a pricing structure that is suitable
for the resource, considering such factors as the reliability of the
resource, the need for security of performance, the availability of
other means of ensuring security of performance, the nature of the
resource, the level of risk, and other appropriate factors. The utility
shall negotiate contract terms that appropriately allocate the risks
of future fuel costs and other resource costs between the resource
provider and the utility.

(k) Rejection of third party bids. The utility is not required
to accept a bid and may reject any or all bids in accordance with the
selection criteria specified in the preliminary plan. If the results of
the solicitations and contract negotiations do not meet the supply-side
needs identified in the preliminary plan, the utility may apply for a
certificate of convenience and necessity for a utility-owned resource
addition notwithstanding the fact a solicitation was conducted and the
addition was not included in the approved preliminary plan. Such a
resource shall be subject to commission review pursuant to §25.171
of this title (relating to Certificate of Convenience and Necessity for
Generation Facilities).

(l) Time limit for filing complaint. A complaint by a bidder
concerning the utility’s decision on the acquisition of resources in
a solicitation may not be filed later than 90 days after the person
receives a notice of the outcome of the solicitation. If such a
complaint is filed, it shall be consolidated with any application for the
approval of contracts, under §25.169 of this title (relating to Approval
of Resources Procured Through Solicitation). §25.169. Approval of
Resources Procured Through Solicitation.

§25.169. Approval of Resources Procured Through Solicitation.

(a) Application. An electric utility seeking commission
approval or certification of contracts for resources shall request such
approval pursuant to the provisions of this section. Except as provided
in paragraph (2) of this subsection, the commission will consider a
request for approval or certification of a contract for resources only if
the commission has approved the utility’s preliminary resource plan
and the utility has conducted a competitive resource solicitation prior
to filing of the application for approval or certification of a contract.

(1) An electric utility that has conducted a competitive
resource solicitation pursuant to §25.168 of this title (relating to
Solicitation of Resources) shall submit its proposed final integrated
resource plan for commission review.

(2) A utility applying for contract approval pursuant to
§25.161(b)(3) of this title (relating to Integrated Resource Plan) shall
submit its proposed contract for resources for commission review.
The commission shall certify the contract on finding that the contract
is reasonable. Nothing in this paragraph is intended to alter or amend
existing wholesale power supply contracts.

(b) Procedure. The commission shall, on request by an
affected person and within 90 days after the date a utility files its final
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integrated resource plan under this section, convene a public hearing
on the reasonableness and cost-effectiveness of the proposed final
plan. Interested persons may intervene in the proceeding not later
than 45 days after the date on which the utility files its resource plan.
The time for providing responses to requests for information may be
shortened on motion of any party and for a showing of good cause.
The commission shall make its determination within 90 days after
the date the proposed contract for resources is submitted by a utility
pursuant to §25.161(b)(3) of this title. Otherwise, the commission
shall make its determination and issue a final order within 180 days
after the date the utility files the proposed final plan. The commission
may adopt a schedule for considering a final plan in less than 180
days if the circumstances warrant it.

(c) Filing requirements. After conducting solicitations and
negotiating contracts, a public utility shall submit to the commission
a proposed final integrated resource plan. The application shall be
assigned a new control number. The evidence and orders that are part
of the utility’s preliminary plan filing are incorporated into the final
integrated resource plan proceeding by reference. The application
shall include all testimony supporting the final plan. The proposed
final plan must include:

(1) the contracts for resources and the following infor-
mation concerning resources that the utility proposes to acquire:

(A) the reliability of the proposed resource, the
financial condition of the provider, and the safety of that resource
contract;

(B) whether the contract would unreasonably impair
the continued reliability of electric systems affected by the purchase
after giving consideration to consistently applied regional or national
reliability standards, guidelines, or criteria; and

(C) whether the purchase can reasonably be expected
to produce benefits to customers of the purchasing utility;

(2) information about the integrated resource planning
and solicitation processes including:

(A) a copy of the order on the preliminary integrated
resource plan and any documents required by an order of the com-
mission or the Administrative Law Judge;

(B) the results of the solicitation including:

(i) the number, type, and size (in megawatts and
megawatt-hours) of bids received;

(ii) a description of the evaluation process and any
related methods, manuals, formulas, or processes;

(iii) a description of the negotiation process; and

(iv) a demonstration that the solicitation, evalua-
tion, and selection were conducted in accordance with the specific
criteria included in the preliminary plan;

(3) a description of the plan to achieve equity among
customer classes and provide demand-side programs to each customer
class including tenants and low-income ratepayers;

(4) an action plan covering a period of three years and
the methods by which the utility intends to monitor resources after
selection and acquisition;

(5) if the utility accepts a bid submitted under §25.168(f)
of this title, the terms and conditions under which the utility will
provide resources to meet a need identified in the preliminary plan,
the details of the verification and evaluation plan for the demand-side

resource, and any information necessary to satisfy all the standards
of §25.168(f) and (g) of this title;

(6) if the utility signed a contract for resources with its
affiliate, any information necessary to satisfy all the standards of
§25.168(g) of this title;

(7) proposed timely cost recovery factors, if any, and the
data necessary to reconcile existing timely cost recovery factors, if
any; and

(8) an application for a certificate of convenience and
necessity, if necessary.

(d) Notice. The utility shall file copies of its application
under this section with the filing clerk of the commission, the Office
of Public Utility Counsel, and any intervenors in the proceeding.
The utility shall also provide notice of the filing by publication in its
service area, to any intervenor in its preliminary integrated resource
plan proceeding, to any bidder in its solicitation, and to any person
who has requested, in writing, to be notified of resource planning
matters. The notice shall be completed not later than 15 days after
the filing of the application.

§25.170. Hearing on the Final Integrated Resource Plan.

(a) Scope. At the hearing, any interested person may
intervene, present evidence, and cross-examine witnesses regarding
the reasonableness and cost-effectiveness of the proposed final plan.
Parties will not be allowed to litigate or conduct discovery on issues
that were litigated or could have been litigated in connection with the
filing of the utility’s preliminary plan.

(b) Discovery. To the extent permitted by federal law,
the commission may issue a written order for access to the books,
accounts, memoranda, contracts, or records of any exempt wholesale
generator or power marketer selling energy at wholesale to a utility,
if the examination is required for the effective discharge of the
commission’s regulatory responsibilities under the Public Utility
Regulatory Act, except that if the commission issues such an order,
the books, accounts, memoranda, contracts, and records obtained by
the commission are confidential and not subject to disclosure under
Chapter 552, Government Code.

(c) Commission determinations. After the hearing, the
commission shall determine whether:

(1) to certify the contracts. In making this determination
the commission shall consider:

(A) the reliability of the proposed resource, the
financial condition of the provider, and the safety of the resource;

(B) whether the contract would unreasonably impair
the continued reliability of electric systems affected by the purchase
after giving consideration to consistently applied regional or national
reliability standards, guidelines, or criteria; and

(C) whether the purchase can reasonably be expected
to produce benefits to customers of the purchasing utility. Commis-
sion certification of a resource contract does not affect the resource
provider’s obligation to comply with all applicable environmental and
siting regulations;

(2) the utility’s proposed final plan was developed in
accordance with the preliminary plan and commission rules. In
making this determination the commission shall consider whether:

(A) the utility has met the requirements of applicable
commission orders, if any;
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(B) the resource solicitations, evaluations, selections,
and rejections were conducted in accordance with the specific criteria
included in the preliminary plan; and

(C) the utility’s proposed final plan is cost-effective
and provides reliable energy service at lowest reasonable system cost
as defined in §25.161(f) of this title (relating to Integrated Resource
Planning);

(3) the final plan is equitable among customer classes
and provides demand-side programs to each customer class, including
tenants and low-income ratepayers;

(4) the utility has an adequate plan to acquire and monitor
the resources;

(5) the commission should certify any utility bid submit-
ted under §25.168(f) of this title (relating to Solicitation of Resources)
that resulted from the solicitations;

(6) the utility treated and considered its affiliate’s bid
in the same manner it treated and considered other bids intended to
meet the same resource needs and complied with the requirements
of §25.168(g) of this title. Further, if the electric utility requests
certification of a contract with the utility’s affiliate, the commission
shall determine, in connection with such purchase, whether:

(A) the transaction will benefit consumers;

(B) the transaction violates any state law, including
least-cost planning;

(C) the transaction provides the utility’s affiliate any
unfair competitive advantage by virtue of its affiliation or association
with the utility;

(D) the transaction is in the public interest; and

(E) the commission has sufficient regulatory authority,
resources, and access to the books and records of the utility and its
affiliate to make these determinations;

(7) the commission should grant any request for a timely
cost recovery factor, and if so, the mechanism and level of such factor,
including the reconciliation of any existing factor; and

(8) the commission should grant a requested certificate
of convenience and necessity for a utility-owned resource addition.

(d) Final order. In order to approve the final plan and
contracts for resources the commission must make an affirmative
finding regarding all matters set forth in subsection (c) of this section,
except subsection (c)(5) and (c)(7) of this section. The commission
shall take into consideration its findings on subsection (c)(5) and
(c)(7) of this section in deciding whether to approve the final plan.
In its order, the commission shall approve the final plan, modify
the final plan, or, if necessary, remand the final plan for additional
proceedings.

§25.171. Certificate of Convenience and Necessity for Generation
Facilities.

In determining whether to grant a requested certificate of convenience
and necessity for new generating facilities under the integrated
resource planning process, the commission shall consider the effect
of the granting of a certificate on the recipient of the certificate
and on any electric utility of the same kind already serving the
proximate area. The commission shall also consider other factors
such as community values, recreational and park areas, historical
and aesthetic values, environmental integrity, and the probable
improvement of service or lowering of cost to consumers in that area

if the certificate is granted. The commission shall grant the certificate
as part of the approval of the final plan if it finds that:

(1) the proposed addition is necessary under the final
plan. In making its determination, the commission shall consider the
following factors related to the public interest:

(A) whether the solicitation was conducted in a
manner consistent with the preliminary plan and the resource selection
criteria;

(B) whether any of the bids rejected in the solicitation
would result in a more appropriate sharing of future risks among the
parties to the contract and the utility’s customers as compared to the
proposed generating unit; and

(C) whether the utility submitted a bid for a rate-
base addition in the solicitation and whether the cost and technical
characteristics of the generating unit for which the certificate is
requested were known to bidders at the time the solicitation was
issued, and if not, whether there is a reasonable likelihood that a new
solicitation would result in lower-cost and higher quality bids that
would better serve the public interest than the proposed generating
unit;

(2) the proposed addition is the best and most economical
choice of technology for that service area. If a utility conducts
a solicitation, rejects all bids, and applies for a certificate for
a new generating facility, the rep*orted costs of the resource
alternatives offered in the resource solicitation shall be considered
by the commission at the time of certification and in any prudence
proceeding to investigate the reasonable costs of the generating
facility. There shall be a rebuttable presumption that the rejected bids
constitute a market-based assessment of the value of new generating
units in the context of any determination of the appropriate costs to
include in the rate base of the utility; and

(3) cost-effective conservation and other cost-effective
alternative energy sources cannot reasonably meet the need.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802069
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦

Part III. Texas Alcoholic Beverage Com-
mission

Chapter 31. Administration
16 TAC §31.5

The Texas Alcoholic Beverage Commission proposes an
amendment to §31.5, governing the schedule of charges to be
imposed for providing copies of public information.

Lou Bright, General Counsel, has determined that the rule may
affect a fiscal impact on units of state or local government to
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the extent that such units request copies of public documents
from the Alcoholic Beverage Commission. The amount of fiscal
impact cannot be determined as any fiscal impact imposed will
be a function of the amount and type of documents requested.

This amendment is proposed to bring the commission’s practice
into conformance with the guidelines of the Texas General
Services Commission and the commands of Texas Government
Code, §552.262 and 1 T.A.C. §§111.63-111.70. The public
will benefit from this rule by the provision of public documents
at a reasonable and uniform cost. Small businesses will be
affected by this rule to the extent that they request copies of
public documents from the commission. Small businesses will
be affected to the same extent as all other businesses.

Comments on the proposal may be submitted to Lou Bright,
General Counsel, Texas Alcoholic Beverage Commission, P. O.
Box 13127, Austin, Texas 78711.

This amendment is proposed pursuant to authority granted by
§5.31 of the Alcoholic Beverage Code.

Cross reference: §5.31, Alcoholic Beverage Code.

§31.5. Alcoholic Beverage Commission Charge Schedule.

(a) Charges made for providing copies of public information
by the Texas Alcoholic Beverage Commission shall be assessed in
accordance with the schedule of charges maintained by the Texas
General Services Commission and found at 1 TAC §§111.63-111.70.
[The following charges will be made for providing copies of public
information by the Texas Alcoholic Beverage Commission.]
[Figure: 16 TAC 31.5(a)]

(b)-(c) (No change.).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802166
Doyne Bailey
Administrator
Texas Alcoholic Beverage Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 206-3204

♦ ♦ ♦

Part IX. Texas Lottery Commission

Chapter 402. Bingo Regulation and Tax
16 TAC §402.554

The Texas Lottery Commission proposes an amendment to
§402.554, relating to instant bingo. The proposed amendment
includes an alteration of the definition, appearance, and de-
scription of instant bingo tickets. The proposed amendment will
allow more flexibility in the design of instant bingo tickets. The
amendment will permit more innovative instant ticket or pull tab
play for consumers. In addition, the proposed amendment to
the rule alters the approval and sale processes of instant bingo
cards to provide greater security and integrity to the play of in-
stant bingo games. The amendment to the rule complies with
statutory changes to the definition of instant bingo in the Bingo

Enabling Act, Texas Revised Civil Statutes, Article 179d, §2
subsection (26).

Richard Sookiasian, Budget Analyst, has determined that, for
each of the first five years that the rule will be in effect, there will
be no foreseeable fiscal implication for state or local government
as a result of enforcing or administering the rule.

Mr. Sookiasian, has determined that, for each year of the
first five years that the rule will be in effect, there will be
a foreseeable economic costs to person or small businesses
required to comply with the rule. The economic costs will be to
the manufacturers of instant bingo cards for the investigation of
instant bingo cards through testing and approval by the Texas
Lottery Commission.

Billy Atkins, Acting Director of the Charitable Bingo Division, has
determined that the public benefit expected as a result of the
adoption of the rule will be more flexibility in the manufacturing,
design, and sale of instant bingo tickets and more innovative
play for consumers. The adoption of the rule will also allow
for the continuation of the utmost security and integrity in the
games.

The proposed amendment should not adversely affect any
local economy. However, out of an abundance of caution, the
Texas Lottery Commission will submit to the Texas Employment
Commission a request for local employment impact statement
for the proposed amendment to the rule.

Comments on the proposal may be submitted to Katherine
Minter Cary, Assistant General Counsel, Texas Lottery Com-
mission, P.O. Box 16630, Austin, Texas 78761-6330 or may be
faxed to (512) 344-5189.

The amendment is proposed under Texas Revised Civil
Statutes, Article 179d, §2 subsection (26), regarding instant
bingo, §27(b) and §16, subsections (a), (c) and (d), which
authorize the Texas Lottery Commission to adopt rules for the
enforcement and administration of the Bingo Enabling Act and
the Texas Government Code, §467.102, which authorizes the
Texas Lottery Commission to adopt rules for the enforcement
and administration of Texas Government Code, Chapter 467
and the laws under the commission’s jurisdiction.

Texas Revised Civil Statutes, Article 179d, will be affected by
the proposed amendment to the rule.

§402.554. Instant Bingo.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) (No change.)

(2) Instant Bingo Card – The term Instant Bingo Card
includes Instant Bingo, Pull Tab Bingo and/or Break-Open Bingo
Cards. Instant Bingo means a [A ] device used to play a [specific
game of chance] form of bingo consisting of an individual card with
perforated break-open tabs, made from paper or paper products , the
face of which is initially hidden from view to conceal numbers,
letters or symbols. Each individual card must:

(A) (No change.)

(B) contain the name of the game [letters B I N G O]
on its face in a conspicuous location [in no less than 29-point type];

(C)-(E) (No change.)
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[(F) contain no other symbols, emblems, or charac-
ters;]

(F) [(G)] be constructed of cardboard and glued or
otherwise securely sealed along all four edges of the card and between
the individual break-open tabs on the card;

(G) [(H)] have letters, numbers, or symbols that are
concealed behind perforated window tabs;

(H) [(I)] allow such letters, numbers,or symbols to be
revealed only after the player has physically removed the perforated
window tabs; and

(I) [(J)] prevent the determination of a winning or
losing instant bingo ticket by any means other than the physical
removal of the perforated window tabs by the player.

(3) Instant bingo game – A form of bingo [game of
chance] played by the random selection of one or more individually
prepackaged instant bingo cards from a series of instant bingo cards.
Prize winners are determined by the preprinted appearance ofletters,
numbers,or symbols in a prescribed order, according to winning
arrangements indicated on the reverse side of the card.

(b) Approval of cards.

(1) No instant bingo card may be sold or otherwise
furnished to any person in this state or used in the conduct of bingo
for public play unless and until three [a complete] series or deals
of an identical prototype of that card has first been presented to
the commission by its manufacturer and has been approved by the
commission for use within this state.

(2)-(3) (No change.)

(4) No licensed manufacturer may display or sell any
instant bingo card which has been disapproved by the Texas Lottery
Commission, after inspection of the card, because the card does
not properly preserve the integrity or security of the Texas Lottery
Commission. Disapproval of and prohibition to use, purchase, sell or
otherwise distribute such card is effective immediately upon notice
to the licensee.

(c) Manufacturing requirements.

(1)-(3) (No change.)

(4) Each individual card must be constructed so that it
is substantially impossible, in the opinion of the commission, to
determine concealed letter(s), number(s) or symbol(s) [a concealed
number or numbers] until it has been opened by a player. Without
limiting the requirements of the previous sentence of this paragraph,
for all instant bingo cards offered for sale by a licensed organization
on or after February 1, 1988, such cards shall be required to be
constructed of cardboard and in such a manner so that cardboard
gluing occurs on all four edges of the card and between the individual
break-open tabs on the card. The glue must be of sufficient strength
and type so as to prevent the undetectable separation of the card.

(5)-(6) (No change.)

(d) Prizes costs, sales, percentages.

(1)-(3) (No change.)

(4) No single prize on a winning instant bingo card may
exceed $750 [$500].

(5) A licensed organization may not withdraw a series of
cards from play until the series is completely sold out [,all winning
cards of $5.00 or more have been cashed, or thebingo occasion ends].

(6)-(7) (No change.)

(e) Restrictions.

(1) The commission’s seal [and required authorization
language] must be placed on all cards by a licensed manufacturer
only.

(2)-(3) (No change.)

(f) (No change.)

(g) Records.

(1) Any licensed organization selling instant bingo cards
must maintain a purchase log showing:

(A) (No change.)

(B) the name, address, and taxpayer [l icense ]number
of the distributor from whom the cards were purchased.

(2)-(3) (No change.)

(4) Manufacturers or distributors must provide the fol-
lowing information on each invoice and other document used in con-
nection with a sale:

(A)-(E) (No change.)

(F) Texas taxpayer [bingo license]number of the
purchaser.

(5) (No change.)

(h)-(i) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802193
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 344–5113

♦ ♦ ♦
16 TAC §402.555

The Texas Lottery Commission proposes an amendment to
§402.555, relating to card-minding devices. The proposed
amendment removes some of the restrictions and limitations
that previously existed on the sale and use of bingo card-
minding devices. Additionally, the proposed amendment pro-
vides for more efficient and effective reporting requirements in-
volving card-minding devices that will result in more accurate
audits and provide for greater security. The amendment to the
rule complies with statutory changes to the Bingo Enabling Act,
Texas Revised Civil Statutes, Article 179d, §11, relating to gross
sales limitations for card-minding devices.

Richard Sookiasian, Budget Analyst, has determined that, for
each of the first five years that the rule will be in effect, there will
be no foreseeable fiscal implication for state or local government
as a result of enforcing or administering the rule.

Mr. Sookiasian, has determined that, for each year of the
first five years that the rule will be in effect, there will be
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no foreseeable adverse economic costs to person or small
businesses required to comply with the rule.

Billy Atkins, Acting Director of the Charitable Bingo Division,
has determined that the public benefit expected as a result of
the adoption of the rule will be more latitude and free choice in
the play of bingo using card-minding devices.

The proposed amendment should not adversely affect any
local economy. However, out of an abundance of caution, the
Texas Lottery Commission will submit to the Texas Employment
Commission a request for local employment impact statement
for the proposed amendment to the rule.

Comments on the proposal may be submitted to Katherine
Minter Cary, Assistant General Counsel, Texas Lottery Com-
mission, P.O. Box 16630, Austin, Texas 78761-6330 or may be
faxed to (512) 344-5189.

The amendment is proposed under Texas Revised Civil
Statutes, Article 179d, §2, subsection (22), §11, and §16,
subsections (a) and (d), which authorize the Texas Lottery
Commission to adopt rules for the enforcement and adminis-
tration of the Bingo Enabling Act and the Texas Government
Code, §467.102, which authorizes the Texas Lottery Commis-
sion to adopt rules for the enforcement and administration of
Texas Government Code, Chapter 467 and the laws under the
Commission’s jurisdiction.

Texas Revised Civil Statutes, Article 179d, will be affected by
the proposed amendment to the rule.

§402.555. Card-minding Device.
(a)-(b) (No change.)

(c) Manufacturing Requirements.

(1) Manufacturers of card-minding devices must manu-
facture each card-minding device in such a manner to ensure that the
internal accounting system of the card-minding device is capable of
registering[ continuously monitoring] all disposable bingo cards and
cardminders sales [so that at any bingo occasion sales of cardminders
do not exceed 30% of gross bingo receipts].

(2)-(6) (No change.)

(d) Distributor [Conductor] requirements.

(1) Before initial use by a licensed authorized organiza-
tion, each distributor [l icensed authorized organization] that leases or
sells [purchases] a card-minding device must notify the commission in
writing on a form prescribed by the commission of the make, model,
serial number and dial-up telephone number of the card-minding de-
vice installed.

(2) Each distributor that leases or sells a card-minding
device must notify the commission in writing on a form prescribed
by the commission of the make, model and serial number of each
player unit that will be utilized at multiple locations.

(3) Each distributor that leases or sells a card-minding
device must notify the commission in writing on a form prescribed
by the commission of the make, model, and serial number of each
device that is removed from a location. Before the complete removal
or system hardware up-grade of any device, each licensed authorized
distributor must supply a copy of the data files to each conductor who
utilized the device.

[(2) No conductor shall require a player to use a card-
minding device in playing bingo.

[(3) Prior to the start of the bingo occasion, no card-
minding device may be reserved for use by any player, with the
exception of a player who is disabled in accordance with the
provisions of the Americans with Disabilities Act, or a player who is
playing more than one consecutive bingo occasion.

[(4) The price for a cardface played through a card-
minding device shall be no less than the price as that of a disposable
paper cardface or bingo hardcard, sold separately or in combination.
]

(e) (No change.)

(f) Records.

(1)-(4) (No change.)

(5) Each conductor shall maintain an occasion sales
transaction report generated from the card-minding device.

(6) [(5)] Manufacturers and distributors must provide and
maintain for four years the following information on each invoice or
other document used in connection with a sale or lease, as applicable:

(A) date of sale or lease;

(B) quantity sold or leased;

(C) cost per card-minding device;

(D) model and serial number of each card-minding
device;

(E) name and address of the purchaser or lessee; and

(F) Texas taxpayer identification number of the pur-
chaser or lessee.

(7) Each conductor shall record all bingo sales, including
card-minders sales and/or disposable cards, on the point of sale
register of the card-minding device.

(g) Restrictions.

(1)-(2) (No change.)

(3) No conductor shall require a player to use a card-
minding device in playing bingo.

(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802194
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 344–5113

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part IV. Texas Cosmetology Commission

Chapter 89. General Rules and Regulations
22 TAC §89.1
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The Texas Cosmetology Commission proposes an amendment
to §89.1, concerning administrative fines. The amendment
is proposed as a result of the legislative session, and the
passage of Senate Bill 1131, to include all rules enforced by
the commission.

Delores Alspaugh, Interim Executive Director, has determined
that for the first five-year period the rule is in effect, there will
be fiscal implications for state or local government as a result
of enforcing or administering the rule.

Mrs. Alspaugh also has determined that for each year of the first
five years the rules are in effective public benefit anticipated as a
result of enforcing the rule will be to ensure that schools comply
with the requirements of the rules of the commission. There
are anticipated economic costs to person who are required to
comply with the rules as adopted.

Comments on the proposal may be submitted to Delores L.
Alspaugh, Interim Executive Director, P.O. Box 26700, Austin,
TX 78755-0700.

The amendment is proposed under Texas Civil Statutes, Article
8451a, §35A, which provides the commission with the authority
to "issue rules consistent with this Act after a public hearing",
to protect the public’s health and safety.

Texas Civil Statutes, Article 8451a, is a effected by this
proposed section.

§89.1. Administrative Fines.

(a) The commission shall set up a schedule of administrative
fines in order to assess civil penalties. The commission desires to be
both consistent and equitable and to consider and evaluate each case
on an individual basis. The actual civil penalty which the commission
assesses shall be based on the commission’s consideration of the
factors in The Cosmetology Act (Texas Civil Statutes, Article 8451a),
but the fine for any one violation or rule adopted under The
Cosmetology Act shall not exceed $1,000.

(b) Schedule of Fines.
In accordance with Texas Civil Statutes, Article 8451a, the commis-
sion shall adopt the following fine schedules for the 1st, 2nd, and
3rd violation of the following practitioner, facility, and independent
contractor licensing rules. For the 4th and subsequent offenses, the
provisions of Texas Civil Statutes, Article 8451a will apply:
Figure 1:22 TAC §89.1(b)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9801939
Delores Alspaugh
Interim Executive Director
Texas Cosmetology Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 454–4674

♦ ♦ ♦

Part XXIX. Texas Board of Professional
Land Surveying

Chapter 661. General Rules of Procedures and
Practices

Applications, Examinations, and Licensing
22 TAC §661.41

The Texas Board of Professional Land Surveying proposes
new §661.41, concerning certificate requirements for applicants
who hold a certificate as a Surveyor-In-Traning in another
jurisdiction. This proposed new rule clarifies the requirements
for applicants who hold a certificate as a Surveyor-In-Training
in another jurisdiction.

Sandy Smith, Executive Director, has determined that for the
first five-year period this rule is in effect there will be no
fiscal implications for state or local governments as a result of
enforcing or administering this rule.

Sandy Smith also has determined that for the first five-year
period this rule is in effect the public benefits anticipated as a
result of enforcing the section as proposed will be all applicants
will be provided certification information regarding applicants
who are certified in another jurisdiction. There will be no effect
or economic cost to small or large businesses or persons who
are required to comply with this rule.

Comments may be submitted to Sandy Smith, Texas Board of
Professional Land Surveying, 7701 North Lamar, Suite 400,
Austin, Texas 78752.

This rule is proposed under Article 5282c, §9, V.T.C.S., which
provides the Texas Board of Professional Land Surveying with
the authority to make and enforce all reasonable and necessary
rules, regulations and bylaws not inconsistent with the Texas
Constitution, the laws of this state and this Act.

The Texas Civil Statutes, Article 5282c, is affected by this
proposed amendment.

§661.41. Applications.

(a)-(e) (No change.)

(f) Certificate Requirements for Surveyors-In-Training in
Other States, Territories or Possessions of the United States. An
individual is eligible to be certified as a Surveyor-In-Training in Texas
upon:

(1) successfully passing the National Council of Exam-
iners for Engineering and Surveying (NCEES) fundamentals of land
surveying exam; and

(2) obtaining certification as a Surveyor-In-Training by a
state, territory or possession of the United States other than Texas.

(g) The Texas certification as a Surveyor-In-Training is valid
for six years from the date the Surveyor-In-Training certificate was
issued by the original issuing state, territory or possession of the
United States.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1998.

TRD-9802073
Sandy Smith
Executive Director
Texas Board of Professional Land Surveying
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Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 452-9427

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 29. Purchased Health Services

Subchapter L. General Administration
25 TAC §29.1109

On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits a proposed amendment to
§29.1109, concerning coordination of Title XIX with Parts A
and B of Title XVIII. Specifically, the section covers department
policies governing the payment of Medicare deductible and
coinsurance liabilities for Medicaid recipients who are also
eligible for Medicare coverage.

The Balanced Budget Act of 1997, Public Law Number 105-33,
§4714, 111 Stat. 251, clarifies state liability for Medicare cost-
sharing. This amendment allows the department to limit the
Medicare Part A deductible/coinsurance for a crossover claim if
the Medicare payment amount equals or exceeds the Medicaid
payment rate. If the Medicare payment amount is less than
the Medicaid payment rate, the department will be required to
pay the Medicare Part A deductible/coinsurance for a crossover
claim, but the amount of payment will be limited to the lesser
of the deductible/coinsurance or the amount remaining after
the Medicare payment amount is subtracted from the Medicaid
payment rate.

Mr. Joe Moritz, Health Care Financing Budget Director,
has determined that for the first five-year period the section
is in effect, there will be fiscal implications as a result of
administering the section as proposed. The effect on state
government will be an estimated savings of $1,375,000 for fiscal
year 1998 and $5,500,000 for each of the fiscal years 1999
through 2002. There will be no fiscal implications for local
governments.

Mr. Moritz also has determined that for each year of the five
years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be the clarification
of department policies concerning the payments of Medicare
deductible and coinsurance liabilities for Medicaid recipients,
and the department will be able to administer the Medicaid
program in a more cost effective and efficient manner. The
department acknowledges the potential for an economic impact
on small businesses and persons who are required to comply
with the proposed section, however, the impact will vary
according to each entity and can not be estimated at this time.
There is no impact on local employment.

Comments on the proposal may be submitted to Rodger
Love, Program Specialist III, Health Care Financing, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3168, (512) 794-6892. Comments will be accepted for
30 days following publication of this proposal in the Texas
Register. In addition, a public hearing will be held at 9:00
a.m., Friday, March 6, 1998, at the Texas Department of Health,
Stratum Building D, Room 404, 11044 Research Boulevard,
Austin, Texas. Federal regulations require the department to
have a copy of the proposed amendment available in each

county for public review and comment. A copy of the proposal
is being sent to all Department of Human Services offices to be
available for review on request.

The amendment is proposed under the Human Resources
Code, §32.021 and Government Code §531.021, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).

The amendment affects Chapter 32 of the Human Resources
Code.

§29.1109. Coordination of Title XIX with Parts A and B of Title
XVIII.

(a) If a Medicaid recipient is eligible for Medicare cov-
erage, the department or its designee pays the recipient’s Medicare
deductible and coinsurance liabilities as specified in this section. Pay-
ment of deductible and coinsurance liabilities is subject to the reim-
bursement limitations of the Texas Medical Assistance Program.

(1) - (2) (No change.)

(b) The payment of the Medicare Part A deductible and
coinsurance is based on the following:

(1) If the Medicare payment amount equals or exceeds
the Medicaid payment rate, the department is not required to pay the
Medicare Part A deductible/coinsurance on a crossover claim.

(2) If the Medicare payment amount is less than the
Medicaid payment rate, the department is required to pay the
Medicare Part A deductible/coinsurance on a crossover claim, but
the amount of payment is limited to the lesser of the deductible/
coinsurance or the amount remaining after the Medicare payment
amount is subtracted from the Medicaid payment rate.

(c) [(b)] By paying a recipient’s deductible and/or coinsur-
ance liabilities, the department or its designee satisfies its obligation
to provide coverage for services that it would have paid [ for] in the
absence of Medicare coverage.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 9,
1998.

TRD-9801870
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 115. Home and Community Support Ser-
vices Agencies

Subchapter A. General Provisions
25 TAC §115.2, §115.3

PROPOSED RULES February 27, 1998 23 TexReg 1783



The Texas Department of Health (department) proposes
amendments to §§115.2 and 115.3, concerning the licensing
of home and community support services agencies (HCSSAs).
The amendment to §115.2 changes the definition of "affiliate."
The amendment to §115.3 increases initial and renewal
licensing fees for branch office sites.

The change to the definition of "affiliate" changes the percent-
age ownership interest from 10% to 5% to be consistent with the
rule language in §115.11(g)(2)(E), (F) and (J). The amendment
to §115.3 is being proposed to comply with the General Appro-
priations Act, Rider 35, 75th Legislature, 1997. Rider 35 of the
General Appropriations Act requires the department to assess
"fees sufficient to generate, during the biennium, $1,415,762
in excess of the estimate for account 5018, contained in the
Comptroller of Public Accounts’ Biennial Revenue Estimate for
fiscal years 1998 and 1999." The Comptroller’s biennial revenue
estimate for account 5018 is $6,757,000. Based on actual rev-
enue from fiscal year 1997, the department estimates the bien-
nial revenue (fiscal years 1998 and 1999) will be $7,469,486,
which is $712,486 in excess of the revenue estimate reported in
the Comptroller’s Biennial Revenue Estimate for account 5018.
Therefore, an additional $703,276 must be generated by the
end of the biennium to comply with the Rider 35 requirement to
generate an excess of $1,415,762.

Specifically, the amendment to §115.3 increases the initial
licensing fee for a branch office from $500 to $875, and the
renewal licensing fee for a branch office from $300 to $875.
Due to external factors occurring at the federal level and outside
of the department’s control, it is anticipated that there will be no
additional branch office growth, but a gradual decrease in the
number of branch offices over a period of time is expected.
The proposed fee increase takes this anticipated decline into
consideration. By the end of the biennium (August 31, 1999),
the department projects that the branch office fee increase will
generate the amount necessary to comply with Rider 35. The
fee increases have been set by the Board of Health (board)
and are necessary to cover increased costs incurred by the
department to regulate home and community support services
agency branch offices.

Bernie Underwood, Chief of Staff, Associateship for Health Care
Quality and Standards has determined that for the first five years
the amendments are in effect, there will be fiscal implications as
a result of enforcing or administering the new requirements. The
fiscal implications as a result of the amendment to §115.2 will
be the possible increase in the number of persons required to
report the information in §115.11(g)(2)(E), (F), and (J), and any
costs to the department for processing the same information.
The fiscal implications as a result of the amendment to §115.3
will be the generation of approximately $115,000 in revenue for
the first year the amendment is in effect and not more than
$665,000 for each additional year (there are currently about
1,161 licensed branch offices). The additional revenue will be
offset by the actual cost the state incurs for administering the
licensing program. There will be no effect to local governments
unless a local government owns or operates a home and
community support services agency with a branch office.

Ms. Underwood has also determined that for each year of
the first five years the amendments are in effect, the public
benefit anticipated as a result the amendments will be increased
oversight by the department through quality of care inspections
of branch offices for licensing purposes. Currently, branch office
inspections are only conducted for the purposes of investigating

a complaint. The amendment to §115.3 will impose an
additional cost to persons who are required to comply with
the amendment, including small or large businesses providing
home and community support services. The additional costs
are $375 for each HCSSA submitting an application for an
initial branch office site license and $575 for each HCSSA
submitting an application for a renewal branch office license.
The additional costs apply after the fee increases become
effective. There is no anticipated impact on local employment.

Comments on the proposal may be submitted in writing to
Julia R. Beechinor, Director, Health Facility Licensing Division
at the Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3199, 512-834-6647 or via fax at 512-834-
6714. Comments will be accepted for a 30-day comment period
following publication in the Texas Register.

The amendments are proposed under the Health and Safety
Code, §142.010 which provides the board with the authority to
set license fees for HCSSAs in amounts that are reasonable to
meet the costs of administering the Health and Safety Code,
Chapter 142, and under §12.001 which provides the board
with the authority to adopt rules for the performance of every
duty imposed by law upon the board, the department, and the
commissioner of health.

The amendments affect the Health and Safety Code, Chapter
142.

§115.2. Definitions.
The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.

Affiliate - With respect to an applicant or owner which is:

(A) a corporation - means each officer, director, stock-
holder with direct ownership of at least 5.0% [10%], subsidiary, and
parent company;

(B) (No change.)

(C) an individual - means:

(i)-(ii) (No change.)

(iii) each corporation in which the individual is an
officer, director, or stockholder with a direct ownership of at least
5.0% [10%].

(D) - (E) (No change.)

§115.3. Licensing Fees.
(a) The schedule of fees for licensure of an agency autho-

rized to provide one or more services is as follows:

(1)-(2) (No change.)

(3) initial branch office license fee - $875 [$500];

(4) renewal branch office license fee - $875 [$300];

(5)-(6) (No change.)

(b) - (d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802212
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Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 133. Hospital Licensing
The Texas Department of Health (department) proposes the re-
peal of existing §§133.1-133.3, 133.11-133.14, 133.21, 133.22,
133.51-133.54, 133.71, 133.72, 133.101, 133.102, 133.111-
133.113, 133.121, and 133.131; and proposes new §§133.1,
133.2, 133.21-133.26, 133.41-133.47, 133.61, 133.62, 133.81,
133.101, 133.102, 133.121, 133.122, 133.141-133.143, and
133.161-133.169 concerning hospital licensing rules. The sec-
tions proposed for repeal cover general provisions, application
and issuance of a hospital license, operational requirements for
all hospitals, special service requirements, physical plant and
fire safety requirements, patient transfers, enforcement, inter-
nal investigation, and cooperative agreements. The proposed
new sections cover general provisions, hospital license, oper-
ational requirements, voluntary agreements, waivers, inspec-
tion and investigation procedures, enforcement, fire prevention
and safety requirements, and physical plant and construction
requirements. This repeal of existing rules and adoption of new
rules concerning licensing requirements for general and special
hospitals is proposed for the following reasons. Initially all hos-
pital licensing standards were adopted by reference. The cur-
rent hospital licensing rules reflect the first conversion phase
to Texas Register format and are partially adopted by refer-
ence and partially written in Texas Register format. In the ef-
fort to complete the conversion of the existing standards that
are presently adopted by reference (Chapters 1-3 and 6-10 of
the hospital licensing standards are adopted by reference in
§133.21 of the hospital licensing rules) to Texas Register for-
mat, all of the current hospital licensing rules must be repealed.
Incorporation of these standards vastly expands the existing
sections making it necessary to reorganize and renumber ev-
ery section. In addition, existing language in all sections is
being amended by revising, deleting, and updating with new
language for clarity, for regulatory and administrative simplifica-
tion, and for the purpose of reorganizing Chapter 133.

A conversion table is published in the "In Addition" section of this
issue of the Texas Register that shows existing rules proposed
for repeal and where they are being moved. Some of the
existing rules were relocated throughout the new rules. This
chart may only indicate the general area in the new rules rather
than the specific location.

In developing the proposed rules, Health Facility Licensing Divi-
sion (HFLD) staff considered the conditions of participation for
certification under Title XVIII of the Social Security Act (Medi-
care) (42 U.S.C. Section 1395 et seq.) and attempted to achieve
consistency with those conditions. Staff also considered com-
ments made by the Texas Hospital Association (THA), hospitals,
and individuals concerning the 1995 proposed repeal of current
rules and the adoption of new licensing rules for hospitals. The
department withdrew the 1995 proposal and requested opinions
by the attorney general (AG) concerning (1) the definition of a
hospital premises, and (2) whether or not the definition of "spe-
cial hospital" as contained in §241.003(11) of the Health and
Safety Code (HSC) allows a special hospital to perform surgery.
HFLD staff worked with THA staff following the rendering of the

AG opinions to develop language as to what constitutes a hospi-
tal premises. The agreed language was subsequently included
in amendments to HSC Chapter 241 as provided in Senate Bill
422. The legislation, which also added definitions for compre-
hensive medical rehabilitation hospital and pediatric and ado-
lescent hospital, was supported by THA and passed by Acts
of the 75th Legislature, 1997. The proposed rules also imple-
ment changes to HSC, Chapter 222, as provided by Senate Bill
908, passed by Acts of the 75th Legislature, 1997. The amend-
ment to §222.024 allows the department to conduct inspections
of hospitals certified to participate in the Medicare Program ,
or accredited by either the Joint Commission of Accreditation
of Healthcare Organizations (JCAHO) or the American Osteo-
pathic Association (AOA) prior to the issuance of a renewal
hospital license if the certification or accreditation body has not
conducted an inspection in the preceding three years. To offset
the increased expenditures created by the new inspection activ-
ity, an increase in the hospital licensing fee is proposed; the fee
increase is discussed in the fiscal note later in this preamble.

The most notable differences between the rules and standards
proposed for repeal and the proposed new rules are summa-
rized as follows.

New §133.2 includes new definitions for advance directive, bio-
logical indicator, comprehensive medical rehabilitation hospital,
comprehensive medical rehabilitation unit, contaminated linen,
dentist, dietitian, mandated provider, medical waste, mobile unit,
outpatient, outpatient services, ownership, patient, pediatric and
adolescent hospital, practitioner, premises, registered nurse, re-
locatable unit, transfer, transportable unit, universal precautions,
and violation. The new definitions are a result of legislation
passed by the 75th Legislature, from comments the department
received concerning the 1995 proposed rules, and for the pur-
pose of clarity. Also, in an effort to clarify that the definitions
of "abuse" and "neglect" relate only to the rules contained in
the new §133.47(b) relating to abuse and neglect issues, the
definitions were relocated to the new section. The definition of
"council" has been deleted in accordance with Senate Bill 1517
passed by the 75th Legislature. The definitions of words used
in the current rules that were not used in the new rules were
deleted.

For administrative simplification, new §133.22 no longer pro-
vides for temporary initial licenses. The department began is-
suing temporary initial licenses in 1993. The practice was of
no benefit to hospitals and was not proven to be efficient or
cost effective for the department. The new rules provide for the
issuance of an annual license after the hospital has complied
with the requirements for obtaining a license.

New §133.23 includes the provision that the department may
conduct an inspection prior to issuing a renewal license in
accordance with the provisions of Senate Bill 908 which was
discussed previously in this preamble.

New §133.26 contains a per bed fee increase to $10 per bed
based upon the design bed capacity of the hospital. The section
also contains new language that describes what constitutes
the design bed capacity. Publication of these rules provides
the required notification of fee increase required by Texas
Civil Statutes, Article IX, §77. Plan review fees, construction
inspection fees, and the cooperative agreement application
fee are not changed. However, the information relating to
the cooperative agreement application fee, which is presently
located within the cooperative agreements and certificates
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of public advantage section of the current rules, has been
relocated to new §133.26.

New §133.41 is a compilation of requirements from the current
hospital licensing rules and standards and the Medicare Con-
ditions of Participation.

New §133.122 cites the statutory references to administrative
penalties.

New §133.162 concerns new construction requirements and
reorganizes into one subsection general architectural, detail
and finishes, mechanical, piping and plumbing systems, and
electrical requirements.

New §133.163 is designed to assist hospital and architectural
personnel when contemplating new construction or remodeling
of a hospital to readily locate the design and spatial require-
ments for a particular area, unit or suite. There is new lan-
guage relating to hospital based skilled nursing units, hyperbaric
suites, morgue, nuclear medicine suite, radiotherapy suite, re-
nal dialysis suite, and special procedure suite. The Guidelines
for Health Care Facilities, published by the American Institute of
Architects, 1997 edition, which are recommended by the Joint
Commission on Accreditation of Healthcare Organizations, were
considered in developing rule language for this section.

New §133.166 establishes minimum standards for mobile,
transportable and relocatable units. The number of units has
grown steadily in the past several years as necessary and
valuable resources for the provision of services by hospitals
which may not be able to independently offer a particular
service. Because there are currently no hospital licensing rules
or standards for these units, the department uses a directive
issued by the Health Care Financing Administration (HCFA) for
purposes of plan review and construction inspections. The new
rule language is based upon the HCFA directive.

Bernie Underwood, Chief of Staff Services, Associateship for
Health Care Quality and Standards, has determined that for the
first five-year period the repealed sections and proposed new
sections are in effect, there will be significant fiscal implications
for state government as the result of administering and enforcing
the new sections. Additional costs to the state will arise from the
statutory duty to conduct the inspections authorized by Senate
Bill 908. Currently the department licenses 473 hospitals. Of
these, approximately 126 are not accredited by the JCAHO
or the AOA. Hospitals accredited by the JCAHO and AOA
receive an on-site inspection at least every three years. For
those hospitals which are Medicare certified, funding limitations
may prevent an on-site inspection (for Medicare certification
purposes) from being conducted at least every three years.
Under HSC §222.024(c), the department will inspect a hospital
which is Medicare certified or accredited by the JCAHO or AOA
if the hospital has not received an on-site inspection by the
HCFA (for Medicare certification) or the accrediting body for the
three years preceding the renewal of the hospital’s license. The
estimated additional cost to state government is $304,909 for
fiscal year 1998, and $418,355 each year for fiscal years 1999-
2002. Costs associated with this fiscal note will be recovered by
proposed new revenue that will be generated by the proposed
increase in the hospital license fee from $4 to the statutory
limit of $10 per bed based on the design bed capacity of the
hospital. The proposed license fee increase is estimated to
result in increased revenue to the department of approximately
$387,656 annually beginning with the adoption of final rules.
The fiscal implications to local government will be discussed

in conjunction with the fiscal implications to small and large
businesses in the following paragraph.

Ms. Underwood has also determined that for each year of
the first five-year period the proposed rules will be in effect,
the anticipated public benefit are rules that better protect and
promote public health, are easier to understand, and more
closely track statutory mandates. Publication of these rules in
the Texas Register is also expected to facilitate public access
and review. There will be a fiscal impact on hospitals operated
by local governments and large and small businesses due to the
increased licensing fees. The hospital license fees will increase
from $4 per bed with a minimum fee of $200 and a maximum
fee of $10,000, to the statutory limit of $10 per bed with a
minimum fee of $200 and a maximum fee of $10,000. There
is no anticipated cost to individuals affected by the proposal.
There is no anticipated impact on local employment.

Comments on the proposal may be submitted to John M.
Evans, Jr., MHA, RN, Hospital Licensing Director, Health
Facility Licensing Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3199, (512) 834-6648.
Comments will be accepted for a period of 45 days following the
publication of this proposal in the Texas Register. In addition,
a public hearing on the proposed sections will be held at 1:00
p.m. on Wednesday, April 8, 1998, in the Texas Department
of Health Lecture Hall, K-100, 1100 West 49th Street, Austin,
Texas.

Subchapter A. General Provisions
25 TAC §§133.1–133.3

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
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imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.1. Purpose.

§133.2. Definitions.

§133.3. Fees.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802142
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter B. Application and Issuance of a
Hospital License
25 TAC §§133.11–133.14

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.11. Application and Issuance of Temporary Initial License for
First-Time Applicants.

§133.12. Issuance and Renewal of Annual License.

§133.13. Time Periods for Processing and Issuing Hospital Licenses.

§133.14. Change of Ownership or Services.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802143
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Operational Requirements for All
Hospitals
25 TAC §133.21, §133.22

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.21. Standards - Adoption by Reference.

§133.22. Licensure Requirements and Standards for All Hospitals.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802144
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter D. Special Service Requirements
25 TAC §§133.51–133.54

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.51. Standards for the Provision of Comprehensive Medical
Rehabilitation Services.

§133.52. Standards for the Provision of Mental Health Services in
an Identifiable Part of a Hospital.

§133.53. Standards for the Provision of Chemical Dependency Ser-
vices in an Identifiable Part of a Hospital.

§133.54. Standards for Hospitals Providing Comprehensive Medical
Rehabilitation, Mental Health, or Chemical Dependency Services.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802145
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter E. Physical Plant and Fire Safety Re-
quirements
25 TAC §133.71, §133.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.71. Construction Plans, Specifications, and Inspections.

§133.72. Waiver Provisions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.
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TRD-9802146
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter F. Patient Transfers
25 TAC §133.101, §133.102

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.101. Hospital Patient Transfer Policies.
§133.102. Hospital Patient Transfer Agreements.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802147
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦

Subchapter G. Enforcement
25 TAC §§133.111–133.113

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeals affect the Health and Safety Code, Chapter 241.

§133.111. Inspections and Investigation Procedures.
§133.112. Audits of Billing.
§133.113. Disciplinary Action and Emergency Orders.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802148
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter H. Internal Investigation
25 TAC §133.121

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeal is proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeal affects the Health and Safety Code, Chapter 241.

§133.121. Complaints against the Department.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802149
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter I. Cooperative Agreements
25 TAC §133.131

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
hospitals concerning the objectivity, training, and qualifications

of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The repeal affects the Health and Safety Code, Chapter 241.

§133.131. Cooperative Agreements and Certificates of Public Ad-
vantage.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802150
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter A. General Provisions
25 TAC §133.1, §133.2

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
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board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.1. Purpose.
(a) The purpose of this chapter is to implement the Health

and Safety Code, Chapter 241, which requires general and special
hospitals to be licensed by the Texas Department of Health.

(b) This chapter provides procedures for obtaining a hospi-
tal license; minimum standards for hospital functions and services;
patient rights standards; discrimination or retaliation standards; pa-
tient transfer and other policy and protocol requirements; reporting,
posting and training requirements relating to abuse and neglect; stan-
dards for voluntary agreements; waiver provisions; inspection and
investigation procedures; enforcement standards; fire prevention and
protection requirements; general safety standards; physical plant and
construction requirements for existing and new hospitals, and mobile
transportable and relocatable units; and standards for the preparation,
submittal, review and approval of construction documents.

(c) Compliance with this chapter does not constitute release
from the requirements of other applicable federal, state, or local
laws, codes, rules, regulations and ordinances. This chapter must
be followed where it exceeds other codes and ordinances.

§133.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

Act - The Texas Hospital Licensing Law, Health and Safety Code,
Chapter 241.

Advance directive - Written instructions recognized under state law
relating to the provision of health care when individuals are unable to
communicate their wishes regarding medical treatment. The advance
directive may be a written document authorizing an agent or surrogate
to make decisions on an individual’s behalf (a durable power of
attorney for health care), a written or oral statement (a living will), or
some other form of instruction recognized under state law specifically
addressing the provisions of health care.

Applicant - The person legally responsible for the operation of the
hospital, whether by lease or ownership, who seeks a hospital license
from the department.

Attorney general - The attorney general of Texas or any assistant
attorney general acting under the direction of the attorney general of
Texas.

Biological indicator- Commercially-available microorganisms (e.g.,
United States Food and Drug Administration (FDA) approved strips
or vials of Bacillus species endospores) which can be used to verify
the performance of waste treatment equipment and processes (or
sterilization equipment and processes).

Board - The Texas Board of Health.

Chemical dependency services - A planned, structured, and organized
program designed to initiate and promote a person’s chemical-free
status or to maintain the person free of illegal drugs. It includes, but

is not limited to, the application of planned procedures to identify
and change patterns of behavior related to or resulting from chemical
dependency that are maladaptive, destructive, or injurious to health,
or to restore appropriate levels of physical, psychological, or social
functioning lost due to chemical dependency.

Comprehensive medical rehabilitation - The provision of rehabili-
tation services that are designed to improve or minimize a person’s
physical or cognitive disabilities, maximize aperson’s functional abil-
ity, or restore a person’s lost functional capacity through close co-
ordination of services, communication, interaction, and integration
among several professions that share responsibility to achieve team
treatment goals for the person.

Comprehensive medical rehabilitation hospital - A general hospital
that specializes in providing comprehensive medical rehabilitation
services, including surgery and related ancillary services.

Comprehensive medical rehabilitation unit - An identifiable part
of a hospital which provides comprehensive medical rehabilitation
services to patients admitted to the unit.

Contaminated linen - Linen which has been soiled with blood or
other potentially infectious materials or may contain sharps. Other
potentially infectious materials means:

(A) the following human body fluids: semen, vaginal
secretions, cerebrospinal fluid, synovial fluid, pleural fluid, pericardial
fluid, peritoneal fluid, amniotic fluid, saliva in dental procedures, any
body fluid that is visibly contaminated with blood, and all body fluids
in situations where it is difficult or impossible to differentiate between
body fluids;

(B) any unfixed tissue or organ (other than intact skin)
from a human (living or dead); and

(C) Human Immunodeficiency Virus (HIV)-containing
cell or tissue cultures, organ cultures, and HIV or Hepatitis B Virus
(HBV) containing culture medium or other solutions; and blood,
organs, or other tissues from experimental animals infected with
HIV or HBV.

Cooperative agreement - An agreement among two or more hospitals
for the allocation or sharing of health care equipment, facilities,
personnel, or services.

Dentist - A person licensed to practice dentistry by the State Board
of Dental Examiners. This includes a doctor of dental surgery or a
doctor of dental medicine.

Department - TheTexas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3199.

Designated provider - A provider of health care services, selected by a
health maintenance organization, a self-insured business corporation,
a beneficial society, the Veterans Administration, CHAMPUS, a
business corporation, an employee organization, a county, a public
hospital, a hospital district, or any other entity to provide health care
services to a patient with whom the entity has a contractual, statutory,
or regulatory relationship that creates an obligation for the entity to
provide the services to the patient.

Dietitian - A person who is currently licensed by the Texas State
Board of Examiners of Dietitians as a licensed dietitian or provisional
licensed dietitian, or who is a registered dietitian with the American
Dietetic Association.

Director - The hospital licensing director, Health Facility Licensing
Division, Texas Department of Health.
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Disciplinary action - Denial, suspension, or revocation of a license,
issuance of an emergency order or imposition of an administrative
penalty.

Division - The Health Facility Licensing Division, Texas Department
of Health.

Emergency medical condition - A medical condition manifesting
itself by acute symptoms of sufficient severity (including severe pain,
psychiatric disturbances or symptoms of substance abuse) such that
the absence of immediate medical attention could reasonably be
expected to result in one or all of the following:

(A) placing the health of the individual (or with respect
to a pregnant woman, the health of the woman or her unborn child)
in serious jeopardy;

(B) serious impairment to bodily functions;

(C) serious dysfunction of any bodily organ or part; or

(D) with respect to a pregnant woman who is having
contractions:

(i) that there is inadequatetimeto effect asafetransfer
to another hospital before delivery; or

(ii) that transfer may pose a threat to the health or
safety of the woman or the unborn child.

Fast-track projects - A construction project in which it is necessary
to begin initial phases of construction before later phases of the
construction documents are fully completed in order to establish other
design conditions or because of time constraints such as mandated
deadlines.

General hospital - An establishment that:

(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals requiring
diagnosis, treatment, or carefor illness, injury, deformity, abnormality,
or pregnancy; and

(B) regularly maintains, at a minimum, clinical labora-
tory services, diagnostic X-ray services, treatment facilities including
surgery or obstetrical care or both, and other definitive medical or
surgical treatment of similar extent.

Governmental unit - A political subdivision of the state, including a
hospital district, county, or municipality, and any department, division,
board, or other agency of a political subdivision.

Governing body - The governing authority of a hospital which is
responsible for a hospital’ s organization, management, control, and
operation, including appointment of the medical staff; includes the
owner or partners for hospitals owned or operated by an individual
or partners.

Hospital - A general hospital or a special hospital.

Hospital administration - Administrative body of a hospital headed
by an individual who has the authority to represent the hospital and
who is responsible for the operation of the hospital according to the
policies and procedures of the hospital’ s governing body.

Illegal conduct - A conduct prohibited by federal or state law.

Inpatient - An individual admitted for an intended length of stay of
24 hours or greater.

Inpatient services - Services provided to an individual admitted to a
hospital for an intended length of stay of 24 hours or greater.

Legally reproduced form - A medical record retained in hard copy,
microform (microfilm or microfiche), or other electronic medium.

Licensed vocational nurse - A person who is currently licensed under
the Vocational NurseAct by the Board of Vocational Nurse Examiners
for the State of Texas as a licensed vocational nurse (LVN).

Licensee - The person or governmental unit named in the application
for issuance of a hospital license.

Mandated provider - A person who provides health care services, is
selected by a county, public hospital, or hospital district, and agrees
to provide health care services to eligible residents.

Medical staff - A physician or group of physicians or a podiatrist or
group of podiatrists who by action of the governing body of a hospital
are privileged to work in and use the facilities of a hospital for, or
in connection with, the observation, care, diagnosis, or treatment of
an individual who is or may be suffering from mental or physical
disease or disorder, or a physical deformity or injury.

Medical waste - Waste generated by health care related facilities
which is associated with health care activities not including garbage
or rubbish generated from offices, kitchens, or other non-health care
activities.

Mental health services - All services concerned with research,
prevention, and detection of mental disorders and disabilities and
all services necessary to treat, care for, supervise, and rehabilitate
persons who have a mental disorder or disability, including persons
whose mental disorders or disabilities result from alcoholism or drug
addiction.

Mental retardation - Significantly subaverage general intellectual
functioning that is concurrent with deficits in adaptive behavior and
originates during the developmental period.

Mobile unit - Any pre-manufactured structure, trailer, or self-
propelled unit equipped with a chassis on wheels and intended to
provide shared medical services to the community on a temporary
basis. Some of these units are equipped with expanding walls, and
designed to be moved on a daily basis.

Outpatient - An individual who presents for diagnostic or treatment
services for an intended length of stay of less than 24 hours.

Outpatient services - Services provided to patients whose medical
needs can be met in less than 24 hours and are provided within the
hospital.

Owner - One of the following persons or governmental unit which
will hold or doeshold a licenseissued under thestatute in the person’s
name or the person’s assumed name:

(A) a corporation;

(B) a governmental unit;

(C) a limited liability company;

(D) an individual;

(E) a partnership if a partnership name is stated in a
written partnership agreement or an assumed name certificate;

(F) all partners in a partnership if a partnership name is
not stated in a written partnership agreement or an assumed name
certificate; or

(G) all co-owners under any other business arrangement.

Patient - An individual who presents for diagnosis or treatment.
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Pediatric and adolescent hospital - A general hospital that specializes
in providing services to children and adolescents, including surgery
and related ancillary services.

Person - An individual, firm, partnership, corporation, association,
or joint stock company, and includes a receiver, trustee, assignee, or
other similar representative of those entities.

Physician - A physician licensed by the Texas State Board of Medical
Examiners.

Podiatrist - A podiatrist licensed by the Texas State Board of Podiatry
Examiners.

Practitioner - A health careprofessional licensed in the State of Texas,
other than a physician, podiatrist, or dentist.

Premises- A premises may be any of the following:

(A) a single building where inpatients receive hospital
services; or

(B) multiple buildings where inpatients receive hospital
services, provided that the following criteria are met:

(i) all inpatient buildings and inpatient services are
subject to the control and direction of the governing body of the
hospital;

(ii) all inpatient buildings are within a 30-mile radius
of the main address of the licensee;

(iii) there is integration of the organized medical staff
of the hospital;

(iv) there is a single chief executive officer who re-
ports directly to the governing body and through whom all admin-
istrative authority flows and who exercises control and surveillance
over all administrative activities of the hospital;

(v) there is a single chief medical officer who reports
directly to the governing body and who is responsible for all medical
staff activities of the hospital; and

(vi) each building that is geographically separate from
other buildings contains at least one nursing unit for inpatients, unless
providing only diagnostic or laboratory services, or a combination
thereof, in the building for hospital inpatients.

Presurvey conference - A conference held with department staff and
the applicant or the applicant’s representative to review licensure rules
and survey documents and provide consultation prior to the on-site
licensure inspection.

Psychiatric disorder - A clinically significant behavioral or psycho-
logical syndrome or pattern that occurs in an individual and that is
typically associated with either a painful syndrome (distress) or im-
pairment in one or more important areas of behavioral, psychological,
or biological function and is more than a disturbance in the relation-
ship between the individual and society.

Registered nurse- A person who is currently licensed by the Board of
Nurse Examiners for the State of Texas as a registered nurse (RN).

Relocatable unit - Any structure, not on wheels, built to be relocated
at any time and provide medical services. These structures vary in
size.

Special hospital- An establishment that:

(A) offers services, facilities, and beds for use for more
than 24 hours for two or more unrelated individuals who are regularly
admitted, treated, and discharged and who require services more

intensive than room, board, personal services, and general nursing
care;

(B) has clinical laboratory facilities, diagnostic X-ray
facilities, treatment facilities, or other definitive medical treatment;

(C) has a medical staff in regular attendance; and

(D) maintains records of the clinical work performed for
each patient.

Stabilize - With respect to an emergency medical condition, to provide
such medical treatment of the condition necessary to assure, within
reasonable medical probability, that no material deterioration of the
condition is likely to result from or occur during the transfer of the
individual from a facility, or that the woman has delivered the child
and the placenta.

Transfer - The movement (including the discharge) of an individual
outside a hospital’ s facilities at the direction of any person employed
by (or affiliated or associated, directly or indirectly, with) the hospital,
but does not include such a movement of an individual who has been
declared dead, or leaves the facility without the permission of any
such person.

Transportable unit - Any pre-manufactured structure or trailer,
equipped with a chassis on wheels, intended to provide shared
medical services to the community on an extended temporary basis.
These units are designed to be moved periodically, depending on
need.

Unethical conduct - Conduct prohibited by the ethical standards
adopted by state or national professional organizations for their
respective professions or by rules established by the state licensing
agency for the respective profession.

Universal precautions - Procedures for disinfection and sterilization
of reusable medical devices and the appropriate use of infection
control, including hand washing, the use of protective barriers, and
the use and disposal of needles and other sharp instruments as those
procedures are defined by the Centers for Disease Control (CDC) of
the United States Public Health Service. This term includes standard
precautions as defined by CDC which are designed to reduce the risk
of transmission of blood borne and other pathogens in hospitals.

Violation - Failure to comply with the licensing statute, a rule
or standard, special license provision, or an order issued by the
commissioner of health or the commissioner’s designee, adopted or
enforced under the licensing statute. Each day a violation continues
or occurs is a separate violation for purposes of imposing a penalty.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802151
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter B. Hospital License
25 TAC §§133.21–133.26
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The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.21. General.

(a) License required.

(1) A hospital shall obtain a license prior to admitting
patients.

(2) Upon written request, the Texas Department of Health
(department) shall furnish a person with an application for a hospital
license.

(3) The license application shall be submitted in accor-
dance with §133.22 of this title (relating to Application and Issuance
of Initial License). The applicant shall retain copies of all application
documents submitted to the department.

(b) Compliance. A hospital shall comply with the provisions
of the Act and this chapter during the licensing period.

(c) Scope of hospital license.

(1) A hospital license is issued for the premises and
person or governmental unit named in the application.

(2) A hospital license shall not include off-site outpatient
facilities.

(3) Multiple hospitals may share one building.

(A) Each hospital shall be licensed separately.

(B) No part of the building may be dually licensed by
more than one hospital; and

(C) Each hospital in the building shall comply with
the requirements of §133.165 (relating to Building with Multiple
Occupancies).

(d) Display. A hospital shall prominently and conspicuously
display the hospital license in a public area of the licensed premises
that is readily visible to patients, employees, and visitors.

(e) Alteration. A hospital license shall not be altered.

(f) Transfer or assignment prohibited. A hospital license
shall not be transferred or assigned. The hospital shall comply
with the provisions of §133.24 of this title (relating to Change of
Ownership) in the event of a change in the ownership of a hospital.

(g) Changes which affect the license.

(1) A hospital shall notify the department in writing prior
to the occurrence of any of the following:

(A) addition or deletion of those services indicated on
the license application;

(B) changes in design bed capacity as the phrase is
used in §133.26(b)(1)(A)-(C) of this title (relating to Fees);

(C) request to change license classification; and

(D) any construction, renovation, or modification of
the hospital buildings.

(2) A hospital shall notify the department in writing at
the time of the occurrence of any of the following:

(A) cessation of operation of the hospital. The
hospital shall include in the written notice the location where the
medical records will be stored and the identity and telephone number
of the custodian of the medical records;

(B) change in certification or accreditation status; and

(C) change in hospital name, telephone number or
administrator.

§133.22. Application and Issuance of Initial License.

(a) Application submittal. The applicant shall submit the
following documents to the Texas Department of Health (department)
no earlier than 60 calendar days prior to the projected opening date
of the hospital:

(1) an accurate and complete application form;

(2) a copy of the hospital’s patient transfer policy which
is developed in accordance with §133.44 of this title (relating to
Hospital Patient Transfer Policy) and is signed by both the chairman
and secretary of the governing body attesting to the date the policy
was adopted by the governing body and the effective date of the
policy;

(3) a copy of the hospital’s memorandum of transfer
form which contains at a minimum the information described in
§133.44(b)(11)(B) of this title;

(4) if the application is for a special hospital license, a
copy of a written agreement the special hospital has entered into with
a general hospital which provides for the prompt transfer to and the
admission by the general hospital of any patient when special services
are needed but are unavailable at the special hospital. This agreement
is required and is separate from any voluntary patient transfer
agreements the hospital may enter into in accordance with §133.61
of this title (relating to Hospital Patient Transfer Agreements);

(5) copies of any patient transfer agreements entered into
between the hospital and another hospital in accordance with §133.61
of this title;
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(6) for existing facilities, a copy of a hospital fire safety
survey indicating approval by the local fire authority in whose
jurisdiction the hospital is based that is dated no earlier than one year
prior to the hospital opening date. For new construction, addition, and
renovation projects, written approval by the local building department
and local fire authority shall besubmitted during thefinal construction
inspection by the department;

(7) the appropriate license fee as required in §133.26 of
this title (relating to Fees); and

(8) if the applicant is a sole proprietor, partnership with
individuals as a partner, or a corporation in which an individual has
an ownership interest of at least 25% of the business entity, the names
and social security numbers of the individuals.

(b) Verification of franchise tax status. Upon receipt of the
application documents, the department shall verify the franchise tax
status of an applicant who is a corporation prior to the issuance of a
license. In accordance with Article 2.45, Part Two, Texas Business
Corporation Act, the department will not issue a hospital license to
an applicant who is a corporation if the corporation is delinquent in
franchise tax owed to the state under the Tax Code, Texas Codes
Annotated, Chapter 171.

(c) Additional documentation for new hospitals or conver-
sions from nonhospital buildings. In addition to the document sub-
mittal requirements in subsection (a) of this section, and verification
of the franchise tax information in subsection (b) of this section, the
following shall be completed prior to the issuance of a hospital li-
cense to newly constructed hospitals or hospitals from conversions of
nonhospital buildings.

(1) Preliminary and final architectural plans and specifi-
cations shall be reviewed and approved by the department in accor-
dance with §133.167 of this title (relating to Preparation, Submittal,
Review and Approval of Plans).

(2) For new construction, necessary preliminary inspec-
tions and final construction inspections shall be conducted by the
department in accordance with §133.167(e)(4) of this title to deter-
mine that the hospital was constructed or remodeled in accordance
with this chapter.

(3) When an applicant intends to reopen and relicense a
building formerly licensed as a hospital, an on-site inspection shall
be conducted by the department in accordance with §133.167(e)(4)
of this title to determine compliance with applicable construction and
fire safety requirements.

(4) All plan review and construction inspection fees shall
be paid to the department.

(5) A certificate of occupancy approved by the local fire
authority, and issued by the city building inspector, if applicable, shall
be obtained and a copy submitted to the department.

(6) A complete, accurate, and notarized Affidavit for Fi-
nal Construction Approval form shall be submitted to the department.

(7) The project architect shall submit a statement to the
department that the hospital’ s project plans and specifications have
been submitted to the Texas Department of Licensing and Regulation.

(d) Presurvey conference. The applicant or the applicant’s
representative shall attend a presurvey conference at the office
designated by the department. The designated survey office may
waive the presurvey conference requirement.

(e) Issuance of license. When it is determined that the
hospital has complied with subsections (a)-(d) of this section, the
department shall issue the license to the applicant.

(1) Effective date. The license shall be effective on the
date the hospital is determined to be in compliance with subsections
(a)-(d) of this section. The effective date shall not be prior to the date
of the final construction inspection conducted by the department.

(2) Expiration date.

(A) If theeffective date of the licenseis the first day of
a month, the license expires on the last day of the month preceding
the issuance month of the next year. For example, if a license is
effective September 1, the license expires on August 31 of the next
year and every year thereafter unless a change of ownership occurs.

(B) If the effective date of the license is the second
or any subsequent day of a month, the license expires on the last day
of the month of the next year. For example, if the license is effective
September 2, the license expires on September 30 of the next year
and every year thereafter unless a change of ownership occurs.

(f) Withdrawal of application. If an applicant decides not to
continue the application process for a license or renewal of a license,
the application may be withdrawn. If a license has been issued, the
applicant shall return the license to the department with its written
request to withdraw. The department shall acknowledge receipt of
the request to withdraw.

(g) Denial of a license. Denial of a license shall be governed
by §133.121 of this title (relating to Enforcement Action).

(h) Inspection. During the licensing period, the department
shall conduct an inspection of the hospital to ascertain compliance
with the provisions of the Act and this chapter.

(1) If a hospital has applied to participate in the federal
Medicare program, the inspection may be conducted in conjunction
with the inspection to determine compliance with 42 Code of
Federal Regulations, Part 482 (relating to Medicare Conditions of
Participation for Hospitals).

(2) A hospital shall have admitted and be providing
services to at least one inpatient in the hospital at the time of the
inspection.

§133.23. Application and Issuance of Renewal License.

(a) Renewal notice. The Texas Department of Health
(department) shall send a renewal notice to a hospital at least 60
calendar days before the expiration date of a license.

(1) If the hospital has not received the renewal notice
from the department within 45 calendar days prior to the expiration
date, it is the duty of the hospital to notify the department and request
a renewal application for a license.

(2) If the hospital fails to submit the application and fee
within 15 calendar days prior to the expiration date of the license,
the department shall send by certified mail to the hospital a letter
advising that unless the license is renewed, the hospital must cease
operations upon the expiration of the hospital’s license.

(b) Renewal license. The department shall issue a renewal
license to a hospital which meets the minimum requirements for a
license.

(1) The hospital shall submit the following to the
department prior to the expiration date of the license:

(A) a complete and accurate application form;
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(B) a copy of a hospital fire safety survey indicating
approval by the local fire authority in whose jurisdiction the hospital
is based that is dated no earlier than one year prior to the application
date;

(C) the renewal license fee; and

(D) if the applicant isaccredited by theJoint Commis-
sion on Accreditation of Healthcare Organizations or the American
Osteopathic Association, a copy of documentation from the accredit-
ing body showing the current accreditation status of the hospital.

(2) Upon receipt of the renewal documents, the depart-
ment shall verify the franchise tax status of an applicant who is a
corporation prior to the issuance of a license. In accordance with Ar-
ticle 2.45, Part Two, Texas Business Corporation Act, the department
will not issue a hospital license to an applicant who is a corporation
if the corporation is delinquent in franchise tax owed to the State
under the Tax Code, Texas Codes Annotated, Chapter 171.

(3) The department may conduct an inspection prior to
issuing a renewal license in accordance with §133.101 of this title
(relating to Inspection and Investigation Procedures).

(c) Notice to cease operation and return license. If a hospital
fails to submit the application, documents, and fee by the expiration
date of the hospital’s license, the department shall notify the hospital
by certified mail that it must cease operation and immediately return
the license by certified mail to the department. If the hospital wishes
to provide services after the expiration date of the license, it shall
apply for a license under §133.22 of this title (relating to Application
and Issuance of Initial License).

§133.24. Change of Ownership.

(a) Change of ownership defined. A change of ownership
of a hospital occurs when there is a change in the person legally
responsible for the operation of the hospital, whether by lease or by
ownership.

(b) License application required. The new owner shall
submit an application for an initial license to the Texas Department
of Health (department) prior to the date of the change of ownership
or not later than 10 calendar days following the date of a change of
ownership. The application shall be in accordance with §133.22 of
this title (relating to the Application and Issuance of Initial License)
except that the applicant need not submit any transfer agreements
previously approved by the department. In addition to the documents
required in §133.22 of this title, the applicant shall include the
effective date of the change of ownership.

(c) Inspections. The on-site construction and health inspec-
tions required by §133.22 of this title may be waived by the depart-
ment.

(d) Issuance of license. When the new owner has complied
with the provisions of §133.22 of this title, the department shall issue
a license which shall be effective the date of the change of ownership.

(e) Expiration of license. The expiration date of the license
shall be in accordance with §133.22(e)(2) of this title.

(f) License void. The previous owner’ s license shall be void
on the effective date of the new owner’ s license.

§133.25. Time Periodsfor Processing and Issuing Hospital Licenses.

(a) General.

(1) The receipt date for an application for an initial
license or a renewal license is the date the application is received by

the Health Facility Licensing Division (division), Texas Department
of Health.

(2) An application for an initial license is complete
when the division has received, reviewed, and found acceptable
the information described in §133.22(a)-(c) of this title (relating to
Application and Issuance of Initial License).

(3) An application for a renewal license is complete
when the division has received, reviewed, and found acceptable
the information described in §133.23(b) of this title (relating to
Application and Issuance of Renewal License).

(b) Time periods. An application for ahospital initial license
or renewal license shall be processed in accordance with the following
time periods.

(1) The first time period begins on the date the division
receives the application and ends on the date the hospital license is
issued, or, if the application is received incomplete, the period ends on
the date the hospital is issued a written notice that the application is
incomplete. The written notice shall describe the specific information
that is required before the application is considered complete. The
first time period is 20 working days.

(2) The second timeperiod begins on the date the division
receives the last item necessary to complete the application and ends
on the date the hospital license is issued. The second time period is
20 working days.

(c) Reimbursement of fees.

(1) In the event the application is not processed in the
time periods as stated in subsection (b) of this section, the applicant
has the right to request the division to reimburse in full the fee paid
in that particular application process. If the division does not agree
that the established periods have been violated or finds that good
cause existed for exceeding the established periods, the request shall
be denied.

(2) Good cause for exceeding the period established is
considered to exist if:

(A) the number of applications for licenses to be
processed exceeds by 15% or more the number processed in the same
calendar quarter the preceding year;

(B) another public or private entity utilized in the
application process caused the delay; or

(C) other conditions existed which gave good cause
for exceeding the established periods.

(d) Appeal. If the request for full reimbursement authorized
by subsection (c) of this section is denied, the applicant may then
appeal to the commissioner of health (commissioner) for a resolution
of the dispute. The applicant shall give written notice to the
commissioner requesting full reimbursement of all filing fees paid
because the application was not processed within the adopted time
period. The division shall submit a written report of the facts related
to the processing of the application and good cause for exceeding
the established time periods. The commissioner shall make the
final decision and provide written notification of the decision to the
applicant and the division.

(e) Contested case hearings. If a hearing is initiated during
the processing of the application, the time periods in §1.34 of this title
(relating to Time Periods for Conducting Contested Case Hearing) are
applicable.

§133.26. Fees.
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(a) General.

(1) All fees paid to the Texas Department of Health
(department) are nonrefundable with the exception of inspection fees
for inspections that were not conducted.

(2) All fees shall be paid by check or money order made
payable to the Texas Department of Health.

(b) License fees.

(1) The fee for an initial license or a renewal license is
$10 per bed based upon the design bed capacity of the hospital. The
total fee may not be less than $200 or more than $10,000. The design
bed capacity of a hospital is determined as follows.

(A) The design bed capacity is the maximum number
of patient beds that a hospital can accommodate in rooms that
comply with the requirements for patient room suites in §133.163
of this title (relating to Hospital Spatial Requirements) including
beds, bassinets or cribs in critical care units (including neonatal
nurseries), hospital-based skilled nursing units, medical nursing units,
mental health and chemical dependency nursing units, pediatric and
adolescent nursing units, obstetrical suites (including labor/delivery/
recovery/ postpartum (LDRP) beds), and surgical suites. The design
bed capacity does not include labor/delivery/recovery (LDR) beds,
newborn nursery bassinets, or recovery beds.

(B) The maximum design bed capacity includes beds
that comply with the requirements in §133.163 of this title even if
the beds are unoccupied or the space is used for other purposes
such as offices or storage rooms, provided such rooms can readily be
returned to patient use. All required support and service areas must
be maintained in place. For example, the removal of a nurse station
in an unused patient bedroom wing of 20 beds would effectively
eliminate those 20 beds from the design capacity. Eliminating access
to the medical gas outlets would also remove bed(s) from the design
capacity.

(C) The number of licensed beds in a multiple
occupancy room shall be determined by the design even if the number
of beds actually placed in the room is less than the design capacity.

(2) A hospital shall submit an additional fee with the no-
tarized affidavit for final construction approval for an increase in the
number of beds resulting from an approved construction project and
an additional plan review fee if the construction cost increases to the
next higher fee schedule according to subsection (c)(4) of this sec-
tion.

(3) A hospital will not receive a refund of previously
submitted fees should the hospital’s design capacity decrease as a
result of an approved construction project.

(c) Plan review fees. This subsection outlines the fees which
must accompany the application for plan review and all proposed
plans and specifications covering the construction of new buildings
or alterationsto existing buildings which must be submitted for review
and approval by the department in accordance with §133.167 of
this title (relating to Preparation, Submittal, Review and Approval
of Plans).

(1) Construction plans will not be reviewed or approved
until the required fee and an application for plan review are received
by the department.

(2) Plan review fees are based upon the estimated
construction project costs which are the total expenditures required
for a proposed project from initiation to completion, including at least
the following items.

(A) Construction project costs shall include expendi-
tures for physical assets such as:

(i) site acquisition;

(ii) soil tests and site preparation;

(iii) construction and improvements required as a
result of the project;

(iv) building, structure, or office space acquisition;

(v) renovation;

(vi) fixed equipment; and

(vii) energy provisions and alternatives.

(B) Construction project costs shall include expendi-
tures for professional services including:

(i) planning consultants;

(ii) architectural fees;

(iii) fees for cost estimation;

(iv) legal fees;

(v) management fees; and

(vi) feasibility study.

(C) Construction project costs shall include expendi-
tures or costs associated with financing, excluding long-term interest,
but including:

(i) financial advisor;

(ii) fund-raising expenses;

(iii) lender’s or investment banker’ s fee; and

(iv) interest on interim financing.

(D) Construction project costs shall include expendi-
ture allowances for contingencies including:

(i) inflation;

(ii) inaccurate estimates;

(iii) unforeseen fluctuations in the money market;
and

(iv) other unforeseen expenditures.

(3) Regarding purchases, donations, gifts, transfers, and
other comparable arrangements whereby the acquisition is to be made
for no consideration or at less than the fair market value, the project
cost shall be determined by the fair market value of the item to be
acquired as a result of the purchase, donation, gift, transfer, or other
comparable arrangement.

(4) The plan review fee schedule based on cost of
construction is:

(A) $600,000 or less: $500;

(B) $600,001 to 2,000,000: $1,000;

(C) $2,000,001 to 5,000,000: $1,500;

(D) $5,000,001 to 10,000,000: $2,000; and

(E) $10,000,001 and over: $3,000.

(5) If an estimated construction cost cannot be estab-
lished, the estimated cost shall be based on $105 per square foot. No
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construction project shall be increased in size, scope, or cost unless
the appropriate fees are submitted with the proposed changes.

(d) Construction inspection fees. A fee of $400 and an
application for construction inspection for each inspection shall
be submitted to the department at least three weeks prior to the
anticipated inspection date. Construction inspections will not be
conducted until all required fees are received by the department.
If additional construction inspections of the proposed project are
requested by the hospital, the appropriate additional fees shall be
submitted prior to any inspections conducted by the staff of the
department. When follow up construction inspections are performed
to verify plans of correction, the fee shall be submitted upon
completion of the inspection.

(e) Cooperative agreement application fee. The application
fee for a cooperative agreement is $10,000. The application fee
shall be submitted with an application for a cooperative agreement
and other documents in accordance with §133.62(b)(2) of this title
(relating to Cooperative Agreements).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802152
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Operational Requirements
25 TAC §§133.41–133.47

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of con-
cerning abuse and neglect or of illegal, unprofessional or un-
ethical conduct in hospitals; §222.026 which provides the board
with the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from hos-
pitals concerning the objectivity, training, and qualifications of
the persons conducting the inspection; §241.026 which pro-
vides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for the
board to adopt rules to govern the transfer of patients between
hospitals; §241.104 which provides authority for the board to
adopt fees for hospital plans reviews and construction inspec-
tions; §241.123 which provides authority for the board to adopt
standards for the provision of rehabilitation services; §313.008
which provides the board with the authority to adopt rules con-
cerning cooperative agreements; §321.002 which provides the
board with the authority to adopt rules concerning patient bill
of rights to protect the health, safety, and rights of a patient re-
ceiving voluntary or involuntary mental health, chemical depen-
dency, or comprehensive medical rehabilitation services; and
§12.001 which provides the board with the authority to adopt

rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.41. Hospital Functions and Services.

(a) Anesthesia services. If the hospital furnishes anesthesia
services, these services shall be provided in a well-organized manner
under the direction of a qualified physician. The anesthesia service
is responsible for all anesthesia administered in the hospital.

(1) Organization and staffing. The organization of
anesthesia services shall be appropriate to the scope of the services
offered. Anesthesia shall be administered only by:

(A) a qualified anesthesiologist;

(B) a physician (other than an anesthesiologist);

(C) a dentist, oral surgeon, or podiatrist who is
qualified to administer anesthesia under state law; or

(D) a certified registered nurse anesthetist who is un-
der the supervision of theoperating physician or of an anesthesiologist
who is immediately available if needed.

(2) Delivery of services. Anesthesia services shall be
consistent with needs and resources. Policies on anesthesia pro-
cedures shall include the delineation of pre-anesthesia and post-
anesthesia responsibilities. The policies shall ensure that the fol-
lowing are provided for each patient.

(A) A pre-anesthesia evaluation by an individual qual-
ified to administer anesthesia under paragraph (1) of this subsection
shall be performed within 48 hours prior to surgery.

(B) An intraoperative anesthesia record shall be pro-
vided. The record shall include any complications or problems occur-
ring during the anesthesia including time, description of symptoms,
review of affected systems, and treatments rendered. The record shall
correlate with the controlled substance administration record.

(C) A post-anesthesia follow-up report shall be written
by the person administering the anesthesia before transferring the
patient from the recovery room and shall include evaluation for
recovery from anesthesia, level of activity, respiration, blood pressure,
level of consciousness, and patient color.

(i) With respect to inpatients, a post-anesthesia
evaluation for proper anesthesia recovery shall be performed after
transfer from recovery and within 48 hours after surgery by theperson
administering the anesthesia, registered nurse (RN), or physician in
accordance with policies and procedures approved by the medical
staff and using criteria written in the medical staff bylaws for post-
operative monitoring of anesthesia.

(ii) With respect to outpatients, immediately prior
to discharge, a post-anesthesia evaluation for proper anesthesia re-
covery shall be performed by the person administering the anesthe-
sia, RN, or physician in accordance with policies and procedures
approved by the medical staff and using criteria written in the medi-
cal staff bylaws for post-operative monitoring of anesthesia.

(b) Chemical dependency services.

(1) Chemical dependency unit. A patient admitted to a
hospital providing chemical dependency services shall be housed in
the chemical dependency unit which has been approved by the Texas
Department of Health (department) as meeting the requirements of
§133.163(p) of this title (relating to Hospital Spatial Requirements).
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(2) Admission criteria. A hospital providing chemical
dependency services shall have written admission criteria that are
applied uniformly to all patients who are admitted to the chemical
dependency unit.

(A) The hospital’s admission criteria shall include
procedures to prevent the admission of minors for a condition which
is not generally recognized as responsive to treatment in an inpatient
setting for chemical dependency services.

(i) The following conditions are not generally
recognized as responsive to treatment in a treatment facility for
chemical dependency unless the minor to be admitted is qualified
because of other disabilities, such as:

(I) cognitive disabilities due to mental retarda-
tion;

(II) learning disabilities; or

(III) psychiatric disorders.

(ii) A minor may be qualified for admission
based on other disabilities which would be responsive to chemical
dependency services.

(iii) A minor patient shall be separated from adult
patients.

(B) The hospital shall have a preadmission exami-
nation procedure under which each patient’s condition and medical
history are reviewed by a member of the medical staff to determine
whether the patient is likely to benefit significantly from an intensive
inpatient program or assessment.

(C) A voluntarily admitted patient shall sign an
admission consent form prior to admission to a chemical dependency
unit which includes verification that the patient has been informed of
the services to be provided and the estimated charges.

(3) Compliance. A hospital providing chemical depen-
dency services in an identifiable unit within the hospital shall comply
with 40 Texas Administrative Code (TAC), Chapter 148 (relating to
Chemical Dependency Treatment Facility Licensure Standards) ad-
ministered by the Texas Commission on Alcohol and Drug Abuse.

(c) Comprehensive medical rehabilitation services.

(1) Rehabilitation units. A patient admitted to a hospital
providing comprehensive medical rehabilitation services shall be
housed in the rehabilitation unit which has been approved by the
department as meeting the requirements of §133.163(y) of this title.

(2) Equipment and space. The hospital shall have the
necessary equipment and sufficient space to implement the treatment
plan described in paragraph (7)(C) of this subsection and allow for
adequate care. Necessary equipment is all equipment necessary to
comply with all parts of the written treatment plan. The equipment
shall be on-site or available through an arrangement with another
provider. Sufficient space is the physical area of a hospital which in
the aggregate, constitutes the total amount of the space necessary to
comply with the written treatment plan.

(3) Emergency requirements. Emergency personnel,
equipment, supplies and medications for hospitals providing com-
prehensive medical rehabilitation services shall be as follows.

(A) A hospital which provides comprehensive medi-
cal rehabilitation services shall have emergency equipment, supplies,
medications, and designated personnel assigned for providing emer-
gency care to patients and visitors.

(B) The emergency equipment, supplies, and medica-
tions shall be properly maintained and immediately accessible to all
areas of the hospital. The emergency equipment shall be periodically
tested according to the policy established by the hospital.

(C) At a minimum, the emergency equipment and
supplies shall include those specified in subsection (e)(1)(D)(i)-(viii)
of this section.

(D) The personnel providing emergency care in ac-
cordance with this subsection shall be staffed for 24-hour coverage
and accessible to all patients receiving comprehensive medical reha-
bilitation services. At least one person who is qualified by training
to perform advanced cardiac life support and administer emergency
drugs shall be on duty each shift.

(E) All direct patient care licensed personnel shall
maintain current certification in cardiopulmonary resuscitation (CPR).

(4) Medications. A rehabilitation hospital’ s governing
body shall adopt and enforce policies and procedures that require
all medications to be administered by licensed nurses, physicians,
or other licensed professionals authorized by law to administer
medications.

(5) Organization and Staffing.

(A) A hospital providing comprehensive medical
rehabilitation services shall be organized and staffed to ensure the
health and safety of the patients.

(i) All provided services shall be consistent with
accepted professional standards and practice.

(ii) The organization of the services shall be
appropriate to the scope of the services offered.

(iii) The hospital shall have written patient care
policies that govern the services it furnishes.

(B) The provision of comprehensive medical rehabil-
itation services in a hospital shall be under the medical supervision
of a physician who is on duty and available, or who is on call 24
hours each day.

(C) A hospital providing comprehensive medical
rehabilitation services shall have a director who supervises and
administers the provision of comprehensive medical rehabilitation
services.

(i) The director shall be a physician who is board
certified or eligible for board certification in physical medicine
and rehabilitation, orthopedics, neurology, neurosurgery, internal
medicine, or rheumatology as appropriate for the rehabilitation
program.

(ii) The director shall be qualified by training or at
least two years training and experienceto serve as medical director. A
person is qualified under this subsection if the person has training and
experience in thetreatment of rehabilitation patients in arehabilitation
setting.

(6) Admission criteria. A hospital providing compre-
hensive medical rehabilitation services shall have written admission
criteria that are applied uniformly to all patients who are admitted to
the comprehensive medical rehabilitation unit.

(A) The hospital’s admission criteria shall include
procedures to prevent the admission of a minor for a condition which
is not generally recognized as responsive to treatment in an inpatient
setting for comprehensive medical rehabilitation services.
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(i) The following conditions are not generally
recognized as responsive to treatment in an inpatient setting for
comprehensive medical rehabilitation services unless the minor to
be admitted is qualified because of other disabilities, such as:

(I) cognitive disabilities due to mental retarda-
tion;

(II) learning disabilities; or

(III) psychiatric disorders.

(ii) A minor may be qualified for admission based
on other disabilities which would be responsive to comprehensive
medical rehabilitation services.

(B) The hospital shall have a preadmission exami-
nation procedure under which each patient’s condition and medical
history are reviewed by a member of the medical staff to determine
whether the patient is likely to benefit significantly from an intensive
inpatient program or assessment.

(7) Care and services.

(A) A hospital providing comprehensive medical
rehabilitation services shall use a coordinated interdisciplinary team
which is directed by a physician and which works in collaboration to
develop and implement the patient’s treatment plan.

(i) The interdisciplinary team for comprehensive
medical rehabilitation servicesshall have available to it, at the hospital
at which the services are provided or by contract, members of the
following professions as necessary to meet the treatment needs of the
patient:

(I) physical therapy;

(II) occupational therapy;

(III) speech-language pathology;

(IV) therapeutic recreation;

(V) social services and case management;

(VI) dietetics;

(VII) psychology;

(VIII) respiratory therapy;

(IX) rehabilitative nursing;

(X) certified orthotics;

(XI) certified prosthetics;

(XII) pharmaceutical care; and

(XIII) in the case of a minor patient, persons
who have specialized education and training in emotional, mental
health, or chemical dependency problems, as well as the treatment of
minors.

(ii) The coordinated interdisciplinary team ap-
proach used in the rehabilitation of each patient shall be documented
by periodic entries made in the patient’ s medical record to denote:

(I) the patient’s status in relationship to goal
attainment; and

(II) that team conferences are held at least every
two weeks to determine the appropriateness of treatment.

(B) An initial assessment and preliminary treatment
plan shall be performed or established by the physician within 24
hours of admission.

(C) The physician in coordination with the interdis-
ciplinary team shall establish a written treatment plan for the patient
within seven working days of the date of admission.

(i) Comprehensive medical rehabilitation services
shall be provided in accordance with the written treatment plan.

(ii) The treatment provided under the written
treatment plan shall be provided by staff who are qualified to
provide services under state law. The hospital shall establish written
qualifications for services provided by each discipline for which there
is no applicable state statute for professional licensure or certification.

(iii) Services provided under the written treatment
plan shall be given in accordance with the orders of practitioners who
are authorized by the governing body, hospital administration, and
medical staff to order the services, and theordersshall be incorporated
in the patient’ s record.

(iv) The written treatment plan shall delineate
anticipated goals and specify the type, amount, frequency, and
anticipated duration of service to be provided.

(v) Within 10 working days after the date of
admission, the written treatment plan shall be provided. It shall be in
the person’ s primary language, if practicable. What is or would have
been practicable shall be determined by the facts and circumstances
of each case. The written treatment plan shall be provided to:

(I) the patient;

(II) a person designated by the patient; and

(III) upon request, a family member, guardian,
or individual who has demonstrated on a routine basis responsibility
and participation in the patient’s care or treatment, but only with the
patient’s consent unless such consent is not required by law.

(vi) The written treatment plan shall be reviewed
by the interdisciplinary team at least every two weeks.

(vii) The written treatment plan shall be revised
by the interdisciplinary team if a comprehensive reassessment of the
patient’s status or the results of a patient case review conference
indicates the need for revision.

(viii) The revision shall be incorporated into the
patient’s record within seven working days after the revision.

(ix) The revised treatment plan shall be reduced to
writing in the person’ s primary language, if practicable, and provided
to:

(I) the patient;

(II) a person designated by the patient; and

(III) upon request, a family member, guardian,
or individual who has demonstrated on a routine basis responsibility
and participation in the patient’s care or treatment, but only with the
patient’s consent unless such consent is not required by law.

(8) Discharge and continuing care plan. The patient’s
interdisciplinary team shall prepare a written continuing care plan
that addresses the patient’s needs for care after discharge.

(A) The continuing care plan for the patient shall
include recommendations for treatment and care and information
about the availability of resources for treatment or care.

23 TexReg 1800 February 27, 1998 Texas Register



(B) If the patient’ s interdisciplinary team deems it
impracticable to provide a written continuing care plan prior to
discharge, the patient’ s interdisciplinary team shall provide the written
continuing care plan to the patient within two working days after the
date of discharge.

(C) Prior to discharge or within two working days
after the date of discharge, the written continuing care plan shall be
provided in the person’s primary language, if practicable, to:

(i) the patient;

(ii) a person designated by the patient; and

(iii) upon request, to a family member, guardian,
or individual who has demonstrated on a routine basis responsibility
and participation in the patient’s care or treatment, but only with the
patient’s consent unless such consent is not required by law.

(d) Dietary services. The hospital shall have organized
dietary services that are directed and staffed by adequate qualified
personnel. However, a hospital that has a contract with an outside
food management company or an arrangement with another hospital
may meet this requirement if the company or other hospital has
a dietitian who serves the hospital on a full-time, part-time, or
consultant basis, and if the company or other hospital maintains at
least the minimum requirements specified in thissection, and provides
for the frequent and systematic liaison with the hospital medical staff
for recommendations of dietetic policies affecting patient treatment.
The hospital shall ensure that there are sufficient personnel to respond
to the dietary needs of the patient population being served.

(1) Organization.

(A) The hospital shall have a full-time employee who:

(i) serves as director of the food and dietetic
service;

(ii) is responsible for the daily management of the
dietary services; and

(iii) is qualified by experience or training.

(B) There shall be a qualified dietitian who works
full-time, part-time, or on a consultant basis. If by consultation, such
services shall occur at least once per month for not less than eight
hours. The dietitian shall:

(i) be currently licensed under the laws of this state
to use the titles of licensed dietitian or provisional licensed dietitian,
or be a registered dietitian;

(ii) maintain standards for professional practice;

(iii) supervise the nutritional aspects of patient
care;

(iv) make an assessment of the nutritional status
and adequacy of nutritional regimen;

(v) provide diet counseling and teaching;

(vi) document nutritional status and pertinent in-
formation in patient medical records;

(vii) approve menus; and

(viii) approve menu substitutions.

(C) There shall be administrative and technical per-
sonnel competent in their respective duties. The administrative and
technical personnel shall:

(i) participate in established departmental or hos-
pital training pertinent to assigned duties;

(ii) conform to food handling techniques in accor-
dance with paragraph (2)(E)(vii) and (viii) of this subsection;

(iii) adhere to clearly defined work schedules and
assignment sheets; and

(iv) comply with position descriptions which are
job specific.

(2) Director. The director shall:

(A) comply with a position description which is job
specific;

(B) clearly delineate responsibility and authority;

(C) participate in conferences with administration and
department heads;

(D) establish, implement, and enforce policies and
procedures for the overall operational components of the department
to include, but not be limited to:

(i) quality assurance;

(ii) frequency of meals served;

(iii) non-routine occurrences; and

(iv) identification of patient trays;

(E) maintain authority and responsibility for the
following, but not be limited to:

(i) orientation and training;

(ii) performance evaluations;

(iii) work assignments;

(iv) supervision of work and food handling tech-
niques;

(v) procurement of food, paper, chemical, and other
supplies, to include implementation of first-in first-out rotation system
for all food items;

(vi) menu planning;

(vii) ensuring compliance with §§229.161-229.171
of this title (relating to Food Service Sanitation); and

(viii) ensuring compliance with United States De-
partment of Health and Human Services, Public Health Service, Food
and Drug Administration, Food Service Sanitation Manual, Depart-
ment of Health, Education, and Welfare Publication Number (FDA)
78-2081, 1976 edition, which is available from the United States
Department of Health and Human Services, Public Health Service,
Division of Retail Food Protection, Food and Drug Administration,
Washington, D.C. 20204.

(3) Diets. Menus shall meet the needs of the patients.

(A) Therapeutic diets shall be prescribed by the
physician(s) responsible for the care of the patients. The dietary
department of the hospital shall:

(i) establish procedures for the processing of
therapeutic diets to include, but not be limited to:

(I) accurate patient identification;

(II) transcription from nursing to dietary ser-
vices;
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(III) diet planning by a dietitian;

(IV) regular review and updating of diet when
necessary; and

(V) written and verbal instruction to patient and
family. It shall be in the patient’s primary language, if practicable,
prior to discharge. What is or would have been practicable shall be
determined by the facts and circumstances of each case;

(ii) ensure that therapeutic diets are planned in
writing by a qualified dietitian;

(iii) ensure that menu substitutions are approved
by a qualified dietitian;

(iv) document pertinent information about the
patient’s response to a therapeutic diet in the medical record; and

(v) evaluate therapeutic diets for nutritional ade-
quacy.

(B) Nutritional needs shall be met in accordance with
recognized dietary practices and in accordance with orders of the
physician(s) responsible for the care of the patients. The following
requirements shall be met.

(i) Menus shall provide a sufficient variety of
foods served in adequate amounts at each meal to satisfy the
Recommended Dietary Allowances (RDA) in compliance with the
following publications:

(I) Food and Nutrition Board, National Acad-
emy of Sciences, National Research Council, Tenth edition, 1989,
which may be obtained by writing the National Academy Press, 2101
Constitution Avenue, Box 285, Washington, D.C. 20055, telephone
(800) 624-6242; and

(II) Nutrition and Your Health: Dietary Guide-
lines for Americans, Fourth edition, 1995, published by the United
States Department of Agriculture and the United States Department
of Health and Human Services. The document is available from the
Food and Nutrition Information Center, USDA/National Agricultural
Library, 10301 Baltimore Boulevard, Beltsville, MD 20705-2351.

(ii) A different written menu shall befollowed each
day of the week with at least three meals per day, seven days per
week. The menu shall be posted in the food preparation area.

(iii) A maximum of 15 hours shall not be exceeded
between the last meal of the day (i.e. supper) and the breakfast meal,
unless a substantial snack is provided. The hospital shall adopt,
implement, and enforce a policy on the definition of "substantial"
to meet each patient’ s varied nutritional needs.

(iv) Current and previous menus shall meet the
recommended allowances that include:

(I) fats, oils, and sweets used sparingly;

(II) 2-3 servings of the milk, yogurt, and cheese
group;

(III) 2-3 servings of the meat, poultry, fish, dry
beans, eggs, and nuts group;

(IV) 3-5 servings of the vegetable group;

(V) 2-4 servings of the fruit group; and

(VI) 6-11 servings of the bread, cereal, rice, and
pasta group.

(C) A current therapeutic diet manual approved by the
dietitian and medical staff shall be readily available to all medical,
nursing, and food service personnel. The therapeutic manual shall:

(i) be revised as needed, not to exceed 5 years;

(ii) be appropriate for the diets routinely ordered
in the hospital;

(iii) have standards in compliance with the RDA;

(iv) contain specific diets which are not in compli-
ance with RDA; and

(v) be used as a guide for ordering and serving
diets.

(e) Emergency services.

(1) Emergency department. A general hospital shall have
an emergency department that complies with §133.163(f) of this title
and the following.

(A) Organization. The organization of the emergency
services shall be appropriate to the scope of the services offered.

(i) The services shall be organized under the
direction of a qualified member of the medical staff.

(ii) The services shall be integrated with other
departments of the hospital.

(iii) The policies and procedures governing med-
ical care provided in the emergency service or department shall be
established by and shall be a continuing responsibility of the medical
staff.

(iv) Medical records indicating patient identifica-
tion, complaint, physician, nurse, time admitted to the emergency
room, treatment, time discharged, and disposition shall be maintained
for all emergency patients.

(B) Personnel.

(i) There shall be adequate medical and nursing
personnel qualified in emergency care to meet the written emergency
procedures and needs anticipated by the hospital.

(ii) There shall be on duty at all times at least
one person qualified as determined by the medical staff to initiate
immediate appropriate lifesaving measures.

(iii) The hospital shall provide that one or more
physicians shall be available at all times for emergencies.

(iv) Schedules, names, and telephone numbers of
all physicians and others on emergency call duty, including alternates,
shall be maintained. Schedules shall be retained for no less than one
year.

(C) Supplies and equipment. Adequate supplies and
equipment shall be available and in readiness for use. Facilities shall
be available for the administration of intravenous medications as well
as facilities for the control of bleeding and emergency splinting of
fractures. Provision shall be made for the storage of blood and blood
products as needed. The emergency equipment shall be periodically
tested according to the policy established by the hospital.

(D) Required emergency equipment. At a minimum,
the emergency equipment and supplies shall include the following:

(i) emergency call system;

(ii) oxygen;
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(iii) mechanical ventilatory assistance equipment,
including airways, manual breathing bag, and mask;

(iv) cardiac defibrillator;

(v) cardiac monitoring equipment;

(vi) laryngoscopes and endotracheal tubes;

(vii) suction equipment; and

(viii) emergency drugs and supplies specified by
the medical staff.

(E) Exceptions.

(i) A comprehensive medical rehabilitation hospital
shall comply with subparagraphs (A)-(D) of this paragraph but need
not comply with the requirement for an emergency department. At
a minimum, an emergency treatment room shall be provided in
accordance with §133.163(f)(1)(B)(v) of this title. The emergency
treatment room may be located anywhere in the hospital.

(ii) A pediatric and adolescent hospital shall com-
ply with subparagraphs (A)-(D) of this paragraph but need not comply
with the requirement for an emergency department. At a minimum,
an emergency treatment room shall be provided in accordance with
§133.163(f)(1)(B)(v) of this title. The emergency treatment room
may be located anywhere in the hospital.

(2) Emergency treatment room. A special hospital shall
comply with paragraph (1)(A)-(D) of this subsection except for the
requirement in paragraph (1) concerning the emergency department.
Each special hospital shall have at least an emergency treatment room
that complies with §133.163(f)(1)(B)(v) of this title. The emergency
treatment room may be located anywhere in the hospital.

(f) Governing body.

(1) Legal responsibility. There shall be a governing body
responsible for the organization, management, control, and operation
of the hospital, including appointment of the medical staff. For
hospitals owned and operated by an individual or by partners, the
individual or partners shall be considered the governing body.

(2) Organization. The governing body shall be formally
organized in accordance with a written constitution and bylaws which
clearly set forth the organizational structure and responsibilities.

(3) Meeting records. Records of governing body meet-
ings shall be maintained.

(4) Responsibilities relating to the medical staff. The
governing body shall:

(A) ensure that the medical staff has current bylaws,
rules, and regulations which are implemented and enforced;

(B) approve medical staff bylaws and other medical
staff rules and regulations;

(C) determine, in accordance with state law and with
the advice of the medical staff, which categories of practitioners are
eligible candidates for appointment to the medical staff;

(D) ensure that criteria for selection include individual
character, competence, training, experience, and judgment;

(E) ensure that under no circumstances is the accor-
dance of staff membership or professional privileges in the hospital
dependent solely upon certification, fellowship or membership in a
specialty body or society;

(F) ensure the process for considering applications
for medical staff membership and privileges affords each physician,
podiatrist, and dentist procedural due process;

(G) ensure in granting or refusing medical staff
membership or privileges, the hospital does not differentiate on the
basis of the academic medical degree;

(H) ensure that equal recognition is given to training
programs accredited by the Accreditation Council on Graduate
Medical Education and by the American Osteopathic Association if
graduate medical education is used as a standard or qualification for
medical staff membership or privileges for a physician;

(I) ensure that equal recognition is given to certifica-
tion programs approved by the American Board of Medical Special-
ties and the Bureau of Osteopathic Specialists if board certification
is used as a standard or qualification for medical staff membership
or privileges for a physician;

(J) ensure that the medical staff is accountable to the
governing body for the quality of care provided to patients;

(K) ensure that a hospital’ s credentials committee
acts expeditiously and without unnecessary delay when a licensed
physician, podiatrist, or dentist submits a completed application, as
defined by each hospital, for medical staff membership or privileges,
in accordance with the following:

(i) The hospital’ s credentials committee shall take
action on the completed application not later than the 90th day after
the date on which the application is received;

(ii) The governing body of the hospital shall take
final action on the application for medical staff membership or
privileges not later than the 60th day after the date on which the
recommendation of the credentials committee is received; and

(iii) The hospital must notify the applicant in
writing of the hospital’s final action, including a reason for denial
or restriction of privileges, not later than the 20th day after the date
on which final action is taken;

(L) ensure that the hospital complies with the require-
mentsconcerning physician communication and contracts entered into
or renewed on or after September 1, 1997, as set out in Health and
Safety Code (HSC) §241.1015 (relating to Physician Communication
and Contracts); and

(M) ensure the hospital complies with the require-
ments for reporting to the Texas Board of Medical Examiners the
results and circumstances of any professional review action in accor-
dance with the Medical Practice Act, Texas Civil Statutes, Article
4495b, §5.06(b) and (d).

(5) Hospital administration. The governing body shall
appoint a chief executive officer or administrator who is responsible
for managing the hospital.

(6) Patient care. In accordance with hospital policy, the
governing body shall ensure that:

(A) every patient is under the care of:

(i) a physician. This provision is not to be
construed to limit the authority of a physician to delegate tasks to
other qualified health care personnel to the extent recognized under
state law or the state’s regulatory mechanism;
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(ii) a dentist who is legally authorized to practice
dentistry by the state and who is acting within the scope of his or her
license; or

(iii) a podiatrist, but only with respect to functions
which he or she is legally authorized by the state to perform.

(B) patients are admitted to the hospital only by
members of the medical staff who have been granted admitting
privileges;

(C) a physician is on duty or on-call at all times; and

(D) a physician is responsible for the care of each
patient with respect to any medical or mental health problem that is
present on admission or develops during hospitalization.

(7) Contracted services. The governing body shall be
responsible for services furnished in the hospital whether or not they
are furnished directly or under contracts. The governing body shall
ensure that a contractor of services (including one for shared services
and joint ventures) furnishes services in a safe and effective manner
that permits the hospital to comply with all applicable rules and
standards for contracted services.

(g) Infection control. The hospital shall provide a sanitary
environment to avoid sources and transmission of infections and
communicable diseases. There shall be an active program for the
prevention, control, and investigation of infections and communicable
diseases.

(1) Organization and policies. A person shall be
designated as infection control officer to develop, implement and
enforce policies governing prevention, control and surveillance of
infections and communicable diseases.

(A) The infection control officer shall develop a sys-
tem for identifying, reporting, investigating, and controlling infections
and communicable diseases of patients and personnel.

(B) The infection control officer shall maintain a log
of incidents related to infections and communicable diseases.

(C) There shall be a written policy for reporting all
reportable diseases to the local health authority or the Infectious
Disease Epidemiology and Surveillance Division, Texas Department
of Health, 1100 West 49th Street, Austin, TX 78756-3199, in
accordance with Article 97, Title 25, Texas Administrative Code.

(2) Responsibilities of the chief executive officer (CEO),
medical staff, and director of nursing (DON). The CEO, the medical
staff, and the DON shall be responsible for the following.

(A) The hospital-wide quality assurance program and
training programs shall address problems identified by the infection
control officer.

(B) Successful corrective action plans in affected
problem areas shall be implemented.

(3) Universal precautions. The hospital shall adopt,
implement, and enforce a written policy to monitor compliance
of the hospital and its personnel and medical staff with universal
precautions in accordance with the HSC, Chapter 85, Subchapter I
of this title (relating to the Prevention of Transmission of Human
Immunodeficiency Virus and Hepatitis B Virus by Infected Health
Care Workers).

(h) Laboratory services. The hospital shall maintain directly,
or have available adequate laboratory services to meet the needs of
its patients.

(1) Hospital laboratory services. A hospital that pro-
vides laboratory services shall comply with the Clinical Laboratory
Improvement Amendments of 1988 (CLIA 1988), in accordance with
the requirements specified in 42 Code of Federal Regulations (CFR),
§§493.1-493.1780. CLIA 1988 applies to all hospitals with laborato-
ries that examine human specimens for the diagnosis, prevention, or
treatment of any disease or impairment of, or the assessment of the
health of, human beings.

(2) Contracted laboratory services. The hospital shall
ensure that all laboratory services provided to its patients through
a contractual agreement are performed in a facility certified in the
appropriate specialties and subspecialties of service in accordance
with the requirements specified in 42 CFR Part 493 to comply with
CLIA 1988.

(3) Adequacy of laboratory services. The hospital shall
ensure the following.

(A) Emergency laboratory services shall be available
24 hours a day.

(B) A written description of services provided shall
be available to the medical staff.

(C) The laboratory shall make provision for proper
receipt and reporting of tissue specimens.

(D) The medical staff and a pathologist shall deter-
mine which tissue specimens require a macroscopic (gross) examina-
tion and which require both macroscopic and microscopic examina-
tion.

(E) When blood and blood components are stored,
there shall be written procedures readily available containing direc-
tions on how to maintain them within permissible temperatures and
including instructions to be followed in the event of a power failure or
other disruption of refrigeration. A label or tray with the recipient’s
first and last names and identification number, donor unit number
and interpretation of compatibility, if performed, shall be attached
securely to the blood container.

(4) Chemical hygiene. A hospital that provides labora-
tory services shall adopt, implement, and enforce written policies and
procedures to manage, minimize, or eliminate the risks to laboratory
personnel of exposure to potentially hazardous chemicals in the labo-
ratory which may occur during the normal course of job performance.

(i) Linen and laundry services. The hospital shall provide
sufficient clean linen to ensure the comfort of the patient. The
hospital, whether it operates its own laundry or uses commercial
service, shall ensure the following.

(1) Employees of a hospital involved in transporting,
processing, or otherwise handling clean or soiled linen shall be given
initial and follow-up inservice training to ensure a safe product for
patients and to safeguard employees in their work.

(2) Clean linen shall be handled, transported, and stored
by methods that will ensure its cleanliness.

(A) Clean linen shall be transported by any of the
following methods:

(i) placing clean linen in containers used exclu-
sively for this purpose;

(ii) placing clean linen in a hamper lined with an
unused plastic liner or a clean reusable liner. The hamper shall be
covered with a disposable cover or clean reusable cover or the liner
closed to cover the linen;
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(iii) placing clean linen in a cart, covering it with
disposable plastic or clean reusable material, and securing the cover;
or

(iv) placing clean linen on a linen rack and
covering it with a suitable cover. The bottom shelf of the linen rack
must be a solid surface.

(B) Separation is maintained when:

(i) the container which is used to transport contam-
inated linen is properly cleaned before it is used to transport clean
linen;

(ii) bundles of clean linen are wrapped in plastic
or other suitable material and sealed or taped; or

(iii) transportation of clean and contaminated linen
is done in separate containers.

(C) Containers and covers shall be properly cleaned
in order to maintain separation. Properly cleaned shall mean steam
cleaned or cleaned with soap and water solution. In all cases,
containers and covers shall be treated with a germicidal agent.

(3) All contaminated linen shall be placed and transported
in bags or containers labeled or color-coded.

(4) Employees who have contact with contaminated
linen shall wear gloves and other appropriate personal protective
equipment.

(5) Contaminated linen shall be handled as little as
possible and with a minimum agitation. Contaminated linen shall
not be sorted or rinsed in patient care areas.

(6) All contaminated linen shall be bagged or put into
carts at the location where it was used.

(A) If bags are used, the bag shall have a drawstring
or flap closure. The bag shall be filled and then closed immediately
to await transfer to the laundry.

(B) Whenever contaminated linen is wet and presents
a reasonable likelihood of soak-through of or leakage from the bag
or container, the linen shall be deposited and transported in bags that
prevent leakage of fluids to the exterior.

(C) All linen placed in chutes shall be bagged.

(D) If chutes are not used to convey linen to a central
receiving or sorting room, then adequate space shall be allocated on
the various nursing units for holding the bagged contaminated linen.

(7) Linen shall be processed as follows:

(A) If hot water is used, linen shall be washed with
detergent in water with atemperatureof at least 71 degrees Centigrade
(160 degrees Fahrenheit) for 25 minutes. Hot water requirements
specified in Table 5 of §133.169(e) of this title (relating to Tables)
shall be met.

(B) If low temperature (less than or equal to 70
degrees Centigrade) (158 degrees Fahrenheit) laundry cycles are
used, chemicals suitable for low-temperature washing at proper use
concentration shall be used.

(C) Commercial dry cleaning of fabrics soiled with
blood also renders these items free of the risk of pathogen transmis-
sion.

(8) Flammable liquids shall not be used in the laundry.

(j) Medical record services. The hospital shall have a
medical record service that has administrative responsibility for
medical records. A medical record shall be maintained for every
individual who presents to the hospital for evaluation or treatment.

(1) The organization of the medical record service shall
be appropriate to the scope and complexity of the services performed.
The hospital shall employ adequate personnel to ensure prompt
completion, filing, and retrieval of records.

(2) The hospital shall have a system of coding and
indexing medical records. The system shall allow for timely
retrieval by diagnosis and procedure, in order to support medical care
evaluation studies.

(3) The hospital shall adopt, implement, and enforce a
policy to ensure that the hospital complies with HSC, Chapter 241,
Subchapter G (relating to Disclosure of Health Care Information).

(4) The medical record shall contain information to
justify admission and continued hospitalization, support the diagnosis,
and describe the patient’s progress and response to medications and
services. Medical records shall be accurately written, promptly
completed, properly filed and retained, and accessible.

(5) The hospital shall use asystem of author identification
and record maintenancethat ensuresthe integrity of theauthentication
and protects the security of all entries to the records.

(A) The author of each entry shall be identified and
shall authenticate his or her entry.

(B) Authentication shall include signatures, written
initials, or computer entry.

(C) Use of signature stamps by physicians may be
allowed in hospitals when the signature stamp is authorized by the
individual whose signature the stamp represents. The administrative
offices of the hospital shall have on file a signed statement to the
effect that he or she is the only one who has the stamp and uses it.
Delegation of use to another individual shall not be acceptable.

(D) A list of computer codes and written signatures
shall be readily available and shall be maintained under adequate
safeguards.

(E) Signatures by facsimile shall be acceptable. If
received on a thermal machine, the facsimile document shall be
copied onto regular paper.

(6) Medical records (reports and printouts) shall be
retained by the hospital in their original or legally reproduced form
for a period of at least ten years. Films, scans, and other image
records shall be retained for a period of at least five years. For
retention purposes, medical records that shall be preserved for ten
years include:

(A) identification data;

(B) the medical history of the patient;

(C) evidence of a physical examination, including a
health history, performed no more than seven days prior to admission
or within 48 hours after admission;

(D) admitting diagnosis;

(E) diagnostic and therapeutic orders;

(F) properly executed informed consent forms for
procedures and treatments specified by the medical staff, or by federal
or state laws if applicable, to require written patient consent;
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(G) clinical observations, including the results of
therapy and treatment, all orders, nursing notes, medication records,
vital signs, and other information necessary to monitor the patient’s
condition;

(H) reports of procedures, tests, and their results,
including laboratory, pathology, and radiology reports;

(I) results of all consultative evaluations of the patient
and appropriate findings by clinical and other staff involved in thecare
of the patient;

(J) discharge summary with outcome of hospitaliza-
tion, disposition of care, and provisions for follow-up care; and

(K) final diagnosis with completion of medical
records within 30 calendar days following discharge.

(7) If a patient was less than 18 years of age at the time
he was last treated, the hospital may authorize the disposal of those
medical records relating to the patient on or after the date of his 20th
birthday or on or after the 10th anniversary of the date on which he
was last treated, whichever date is later.

(8) The hospital shall not destroy medical records that
relate to any matter that is involved in litigation if the hospital knows
the litigation has not been finally resolved.

(9) If a licensed hospital should close, the hospital shall
notify the department at the time of closure the disposition of the
medical records, including the location of where the medical records
will be stored and the identity and telephone number of the custodian
of the records.

(k) Medical staff.

(1) The medical staff shall be composed of physicians and
may also be composed of podiatrists, dentists and other practitioners
appointed by the governing body.

(A) The medical staff shall periodically conduct
appraisals of its members according to medical staff bylaws.

(B) The medical staff shall examine credentials of
candidates for medical staff membership and make recommendations
to the governing body on the appointment of the candidate.

(2) The medical staff shall be well-organized and ac-
countable to the governing body for the quality of the medical care
provided to patients.

(A) The medical staff shall be organized in a manner
approved by the governing body.

(B) If the medical staff has an executive committee,
a majority of the members of the committee shall be doctors of
medicine or osteopathy.

(C) Records of medical staff meetings shall be main-
tained.

(D) The responsibility for organization and conduct
of the medical staff shall be assigned only to an individual physician.

(E) Each medical staff member shall sign a statement
signifying they will abide by medical staff and hospital policies.

(3) The medical staff shall adopt, implement, and enforce
bylaws, rules, and regulations to carry out its responsibilities. The
bylaws shall:

(A) be approved by the governing body;

(B) include a statement of the duties and privileges of
each category of medical staff (e.g., active, courtesy, consultant);

(C) describe the organization of the medical staff;

(D) describe the qualifications to be met by a candi-
date in order for the medical staff to recommend that the candidate
be appointed by the governing body;

(E) include criteria for determining the privileges to
be granted and a procedure for applying the criteria to individuals
requesting privileges; and

(F) include a requirement that a physical examination
and medical history be done no more than seven days before or
48 hours after an admission for each patient by a physician, or, for
patients admitted only for oromaxillofacial surgery, by a dentist who
has been granted such privileges by the medical staff.

(l) Mental health services.

(1) Mental health services unit. A patient admitted
to a hospital providing mental health services shall be housed in
the mental health services unit which has been approved by the
department as meeting the requirements of §133.163(p) of this title.

(2) Admission criteria. A hospital providing mental
health services shall have written admission criteria that are applied
uniformly to all patients who are admitted to the mental health
services unit.

(A) The hospital’s admission criteria shall include
procedures to prevent the admission of minors for a condition which
is not generally recognized as responsive to treatment in an inpatient
setting for mental health services.

(i) The following conditions are not generally
recognized as responsive to treatment in a hospital unless the minor
to be admitted is qualified because of other disabilities, such as:

(I) cognitive disabilities due to mental retarda-
tion; or

(II) learning disabilities.

(ii) A minor may be qualified for admission based
on other disabilities which would be responsive to mental health
services.

(iii) A minor patient shall be separated from adult
patients.

(B) The medical record shall contain evidence that
admission consent was given by the patient, the patient’s legal
guardian, or the managing conservator, if applicable.

(C) The hospital shall have a preadmission exami-
nation procedure under which each patient’s condition and medical
history are reviewed by a member of the medical staff to determine
whether the patient is likely to benefit significantly from an intensive
inpatient program or assessment.

(D) A voluntarily admitted patient shall sign an
admission consent form prior to admission to a mental health unit
which includes verification that the patient has been informed of the
services to be provided and the estimated charges.

(3) Compliance. A hospital providing mental health
services shall comply with the following rules administered by the
Texas Board of Mental Health and Mental Retardation (TXMHMR).
The TXMHMR rules are:
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(A) Chapter 401, Subchapter J of this title (relating
to Standards of Care and Treatment in Psychiatric Hospitals);

(B) Chapter 404, Subchapter E of this title (relating
to Rights of Persons Receiving Mental Health Services);

(C) Chapter 405, Subchapter E of this title (relating
to Electroconvulsive Therapy);

(D) Chapter 405, Subchapter FF of this title (relating
to Consent to Treatment with Psychoactive Medication); and

(E) Chapter 405, Subchapter F of this title (relating to
Voluntary and Involuntary Behavioral Interventions in Mental Health
Programs).

(m) Mobile, transportable, and relocatable units. The
hospital shall adopt, implement and enforce procedures which address
the potential emergency needs for those inpatients who are taken to
mobile units on the hospital’s premises for diagnostic procedures or
treatment.

(n) Nuclear medicine services. If the hospital provides
nuclear medicine services, these services shall meet the needs of the
patients in accordance with acceptable standards of practice.

(1) Policies and procedures. Policies and procedures
shall be adopted, implemented, and enforced which will describe the
services nuclear medicine provides in the hospital and how employee
and patient safety will be maintained.

(2) Organization and staffing. The organization of the
nuclear medicine services shall be appropriate to the scope and
complexity of the services offered.

(A) There shall be a director who is a physician
qualified in nuclear medicine.

(B) The qualifications, training, functions, and respon-
sibilities of nuclear medicine personnel shall be specified by the ser-
vices director and approved by the medical staff.

(3) Delivery of services. Radioactive materials shall
be prepared, labeled, used, transported, stored, and disposed of in
accordance with acceptable standards of practice and in accordance
with state laws concerning radiation control.

(A) In-house preparation of radiopharmaceuticals
shall be by, or under, the direct supervision of an appropriately
trained registered pharmacist or physician.

(B) There shall be proper storage and disposal of
radioactive materials.

(C) If clinical laboratory tests are performed by the
nuclear medicine services staff, the nuclear medicine staff shall
comply with CLIA 1988 in accordance with the requirements
specified in 42 CFR Part 493.

(D) Nuclear medicine workers shall be checked peri-
odically, by the use of exposure meters or badge tests, for amount
of radiation exposure. Exposure reports and documentation shall be
available for review.

(4) Equipment and supplies. Equipment and supplies
shall be appropriate for the types of nuclear medicine services offered
and shall be maintained for safe and efficient performance. The
equipment shall be inspected, tested, and calibrated at least annually
by qualified personnel.

(5) Records. The hospital shall maintain signed and
dated reports of nuclear medicine interpretations, consultations, and
procedures.

(A) The physician approved by the medical staff to
interpret diagnostic procedures shall sign and date the interpretations
of these tests.

(B) The hospital shall maintain records of the receipt
and disposition of radiopharmaceuticals for a period of two years.

(C) Nuclear medicine services shall be ordered only
by an individual whose scope of state licensure and whose defined
staff privileges allow such referrals.

(o) Nursing services. The hospital shall have an organized
nursing service that provides 24-hour nursing services as needed.

(1) Organization. The hospital shall have a well-
organized service with a plan of administrative authority and delin-
eation of responsibilities for patient care.

(A) The DON shall be a licensed RN.

(B) The DON shall be responsible for the operation of
the services, including determining the types and numbers of nursing
personnel and staff necessary to provide nursing care for all areas of
the hospital.

(2) Staffing and delivery of care.

(A) The nursing services shall have a procedure to
ensure that hospital nursing personnel for whom licensure is required
have valid and current licensure.

(B) There shall be adequate numbers of RNs, licensed
vocational nurses (LVNs), and other personnel to provide nursing
care to all patients as needed. There shall be supervisory and staff
personnel for each department or nursing unit to ensure, when needed,
the immediate availability of an RN for bedside care of any patient.

(C) An RN shall supervise and evaluate the nursing
care for each patient and assign the nursing care to other nursing
personnel in accordance with the patient’s needs and the specialized
qualifications and competence of the nursing staff available.

(D) The hospital shall ensure that the nursing staff
develops, and keeps current, a nursing plan of care for each patient
which addresses the patient’ s needs.

(E) Non-employeelicensed nurses who are working in
the hospital shall adhere to the policies and procedures of the hospital.
The DON shall provide for the adequate orientation, supervision, and
evaluation of theclinical activities of non-employee nursing personnel
which occur within the responsibility of the nursing services.

(3) Drugs and biologicals. Drugs and biologicals shall
be prepared and administered in accordance with federal and state
laws, the orders of the individuals granted privileges by the medical
staff, and accepted standards of practice.

(A) All drugs and biologicalsshall be administered by,
or under supervision of, nursing or other personnel in accordance with
federal and state laws and regulations, including applicable licensing
rules, and in accordance with the approved medical staff policies and
procedures.

(B) All orders for drugs and biologicals shall be in
writing and signed by the individual responsible for the care of the
patient as specified under subsection (f)(6)(A) of this section. When
telephone or oral orders must be used, they shall be:
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(i) accepted only by personnel who are authorized
to do so by the medical staff policies and procedures, consistent with
federal and state laws;

(ii) signed or initialed by the individual who
ordered the medication on their next visit; and

(iii) used infrequently.

(C) There shall be a hospital procedure for imme-
diately reporting transfusion reactions, adverse drug reactions, and
errors in administration of drugs to the attending physician and, if
appropriate, to the hospital-wide quality assurance program.

(4) Blood transfusions.

(A) There shall be a written protocol for the adminis-
tration of blood and blood components and the use of infusion devices
and ancillary equipment.

(B) Personnel administering blood transfusions and
intravenous medications shall have special training for this duty
and shall have demonstrated an acceptable level of skill in these
procedures.

(C) Blood and blood components shall be transfused
through a sterile, pyrogen-freetransfusion set that has afilter designed
to retain particles potentially harmful to the recipient.

(D) Transfusions shall be prescribed and administered
under medical direction. The patient must be observed during
the transfusion and for an appropriate time thereafter for suspected
adverse reactions.

(E) Pretransfusion and posttransfusion vital signs shall
be recorded.

(F) When warming of blood is indicated, this shall
be accomplished during its passage through the transfusion set. The
warming system shall be equipped with a visible thermometer and
may have an audible warning system. Blood shall not be warmed
above 42 Celsius.

(G) Drugs or medications, including those intended
for intravenous use, shall not be added to blood or blood components.
A 0.9% sodium chloride injection, United States Pharmacopeia, may
be added to blood or blood components. Other solutions intended
for intravenous use may be used in an administration set or added to
blood or blood components under either of the following conditions:

(i) they have been approved for this use by the
Federal Drug Administration; or

(ii) there is documentation available to show that
addition to the component involved is safe and efficacious.

(H) There shall be a system for detection, reporting
and evaluation of suspected complications of transfusion. Any ad-
verse event experienced by a patient in association with a transfu-
sion is to be regarded as a suspected transfusion complication. In
the event of a suspected transfusion complication, the personnel at-
tending the patient shall notify immediately a responsible physician
and the transfusion service and document the complication in the pa-
tient’ s medical record. All suspected transfusion complications shall
be evaluated promptly according to an established procedure.

(I) Following the transfusion, the blood transfusion
record or a copy shall be made a part of the patient’ s medical record.

(5) Professional nurse reporting and peer review. A
hospital shall adopt, implement, and enforce a policy to ensure that
the hospital complies with Texas Civil Statutes, Articles 4525a and

4525b Revised Statutes (relating respectively to Professional Nurse
Reporting and Peer Review), and with the rules adopted by the
Board of Nurse Examiners at 22 TAC §217.20 (relating to Minimal
Procedural Standards during Peer Review).

(p) Outpatient services. If the hospital provides outpatient
services, the services shall meet the needs of the patients in
accordance with acceptable standards of practice.

(1) Organization. Outpatient services shall be appropri-
ately organized and integrated with inpatient services.

(2) Personnel.

(A) The hospital shall assign an individual to be
responsible for outpatient services.

(B) The hospital shall have appropriate physicians on
staff and other professional and nonprofessional personnel available.

(q) Pharmacy services. The hospital shall provide pharma-
ceutical services that meet the needs of the patients.

(1) Compliance. Pharmacy services shall comply with
the following Acts and rules:

(A) Texas Pharmacy Act, Texas Civil Statutes, (TCS),
article 4542a-1, and 22 TAC Chapter 281 (relating to Texas State
Board of Pharmacy Rules of Procedure);

(B) Texas Dangerous Drug Act, HSC, Chapter 483;

(C) Texas Controlled Substances Act, HSC, Chapter
481, and 37 TAC, Chapter 13 (relating to Texas Controlled Substances
Regulations); and

(D) Comprehensive Drug Abuse Prevention and Con-
trol Act of 1970, 21 CFR, Part 1300 to end (relating to Drug En-
forcement Administration, Department of Justice).

(2) Organization. The hospital shall have a pharmacy
directed by a registered pharmacist.

(3) Medical staff. The medical staff shall be responsi-
ble for developing policies and procedures that minimize drug errors.
This function may be delegated to the hospital’s organized pharma-
ceutical services.

(4) Pharmacy management and administration. The
pharmacy or drug storage area shall be administered in accordance
with accepted professional principles.

(A) Standards of practice as defined by state law shall
be followed regarding the provision of pharmacy services.

(B) The pharmaceutical services shall have an ade-
quate number of personnel to ensure quality pharmaceutical services
including emergency services.

(i) The staff shall be sufficient in number and train-
ing to respond to the pharmaceutical needs of the patient population
being served. There shall be an arrangement for emergency services.

(ii) Employees shall provide pharmaceutical ser-
vices within the scope of their license and education.

(C) Drugs and biologicals shall be properly stored to
ensure ventilation, light, security, and temperature controls.

(D) Records shall have sufficient detail to follow the
flow of drugs from entry through dispensation.
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(E) There shall be adequate controls over all drugs
and medications including the floor stock. Drug storage areas shall be
approved by the pharmacist, and floor stock lists shall be established.

(F) Inspections of drug storage areas shall be con-
ducted throughout the hospital under pharmacist supervision.

(G) There shall be a drug recall procedure.

(H) A full-time, part-time, or consulting pharmacist
shall be responsible for developing, supervising, and coordinating all
the activities of the pharmacy services.

(i) Direction of pharmaceutical services may not
require on premises supervision but may be accomplished through
regularly scheduled visits in accordance with state law.

(ii) A job description or other written agreement
shall clearly define the responsibilities of the pharmacist.

(I) Current and accurate records shall be kept of the
receipt and disposition of all scheduled drugs.

(i) There shall be a record system in place that
provides the information on controlled substances in a readily
retrievable manner which is separate from the patient record.

(ii) Records shall trace the movement of scheduled
drugs throughout the services, documenting utilization or wastage.

(iii) The pharmacist shall be responsible for deter-
mining that all drug records are in order and that an account of all
scheduled drugs is maintained and reconciled with written orders.

(5) Delivery of services. In order to provide patient
safety, drugs and biologicals shall be controlled and distributed in
accordance with applicable standards of practice, consistent with
federal and state laws.

(A) All compounding, packaging, and dispensing of
drugs and biologicals shall be under the supervision of a pharmacist
and performed consistent with federal and state laws.

(B) Drugs and biologicals shall be kept in a locked
storage area.

(i) A policy shall be adopted, implemented, and
enforced to ensure the safeguarding, transferring, and availability of
keys to the locked storage area.

(ii) Dangerous drugs as well as controlled sub-
stances shall be secure from unauthorized use.

(C) Outdated, mislabeled, or otherwiseunusabledrugs
and biologicals shall not be available for patient use.

(D) When a pharmacist is not available, drugs and
biologicals shall be removed from the pharmacy or storage area
only by personnel designated in the policies of the medical staff and
pharmaceutical service, in accordance with federal and state laws.

(i) There shall be a current list of individuals
identified by name and qualifications who are designated to remove
drugs from the pharmacy.

(ii) Only amounts sufficient for immediate thera-
peutic needs shall be removed.

(E) Drugs and biologicals not specifically prescribed
as to time or number of doses shall automatically be stopped after a
reasonable time that is predetermined by the medical staff.

(i) Stop order policies and procedures shall be
consistent with those of the nursing staff and the medical staff rules
and regulations.

(ii) A protocol shall be established by the medical
staff for the implementation of the stop order policy, in order that
drugs shall be reviewed and renewed, or automatically stopped.

(iii) A system shall be in place to determine
compliance with the stop order policy.

(F) Drug administration errors, adverse drug reac-
tions, and incompatibilities shall be immediately reported to the at-
tending physician and, if appropriate, to the hospital-wide quality
assurance program. There shall be a mechanism in place for cap-
turing, reviewing, and tracking medication errors and adverse drug
reactions.

(G) Abuses and losses of controlled substances shall
be reported, in accordance with applicable federal and state laws, to
the individual responsible for the pharmaceutical services, and to the
chief executive officer, as appropriate.

(H) Information relating to drug interactions and in-
formation on drug therapy, side effects, toxicology, dosage, indica-
tions for use, and routes of administration shall be immediately avail-
able to the professional staff.

(i) A pharmacist shall be readily available by
telephone or other means to discuss drug therapy, interactions, side
effects, dosage, assist in drug selection, and assist in the identification
of drug induced problems.

(ii) There shall be staff development programs on
drug therapy available to facility staff to cover such topics as new
drugs added to the formulary, how to resolve drug therapy problems,
and other general information as the need arises.

(I) A formulary system shall be established by the
medical staff to ensure quality pharmaceuticals at reasonable costs.

(r) Quality assurance. The governing body shall ensure that
there is an effective, hospital-wide quality assurance (QA) program
to evaluate the provision of patient care.

(1) Implementation plan. The hospital-wide QA program
shall be on-going and have a written plan of implementation.

(A) All organized services related to patient care,
including services furnished by contract, shall be evaluated.

(B) Nosocomial infections and medication therapy
shall be evaluated.

(C) All medical and surgical services performed in
the hospital shall be evaluated as they relate to appropriateness of
diagnosis and treatment.

(2) Medically-related patient care services. The hospital
shall have an on-going plan, consistent with available community
and hospital resources, to provide or make available social work,
psychological, and educational services to meet the medically-related
needs of its patients. The hospital also shall have an effective, on-
going discharge planning program that facilitates the provision of
follow-up care.

(A) Discharge planning shall be initiated in a timely
manner.

(B) Patients, along with necessary medical informa-
tion, shall be transferred or referred to appropriate facilities, agencies,
or outpatient services, as needed for follow-up or ancillary care.
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(3) Implementation. The hospital shall take and doc-
ument appropriate remedial action to address deficiencies found
through the QA program. The hospital shall document the outcome
of the remedial action.

(s) Radiology services. The hospital shall maintain, or have
available, diagnostic radiologic services according to needs of the
patients. If therapeutic services are also provided, the services, as
well as the diagnostic services, shall meet professionally approved
standards for safety and personnel qualifications. In a special
hospital, portable X-ray equipment may be acceptable as a minimum
requirement.

(1) Policies and procedures. Policies and procedures
shall be adopted, implemented and enforced which will describe the
radiology services provided in the hospital and how employee and
patient safety will be maintained.

(2) Safety for patients and personnel. The radiology
services, particularly ionizing radiology procedures, shall be free from
hazards for patients and personnel.

(A) Proper safety precautions shall be maintained
against radiation hazards. This includes adequate shielding for
patients, personnel, and facilities.

(B) Inspection of equipment shall be made periodi-
cally. Defective equipment shall be promptly repaired or replaced.

(C) Radiation workers shall be checked periodically,
by the use of exposure meters or badge tests, for amount of radiation
exposure. Exposure reports and documentation shall be available for
review.

(D) Radiology services shall be provided only on the
order of individuals granted privileges by the medical staff.

(3) Personnel.

(A) A qualified full-time, part-time, or consulting
radiologist shall supervise the ionizing radiology services and shall
interpret only those radiology tests that are determined by the medical
staff to require a radiologist’s specialized knowledge. For purposes of
this section a radiologist is a physician who is qualified by education
and experience in radiology in accordance with medical staff bylaws.

(B) Only personnel designated as qualified by the
medical staff shall use the radiology equipment and administer
procedures.

(4) Records. Records of radiology services shall be
maintained. The radiologist or other individuals who have been
granted privileges to perform radiology services shall sign reports
of his or her interpretations.

(t) Respiratory care services. The hospital shall meet the
needs of the patients in accordance with acceptable standards of
practice.

(1) Policies and procedures shall be adopted, imple-
mented, and enforced which describe the provision of respiratory
care services in the hospital.

(2) The organization of the respiratory care services shall
be appropriate to the scope and complexity of the services offered.

(3) There shall be a director of respiratory care services
who is a physician with the knowledge, experience, and capabilities
to supervise and administer the services properly. The director may
serve on either a full-time or part-time basis.

(4) There shall be adequate numbers of respiratory
therapists, respiratory therapy technicians, and other personnel who
meet the qualifications specified by the medical staff, consistent with
the state law.

(5) Personnel qualified to perform specific procedures
and the amount of supervision required for personnel to carry out
specific procedures shall be designated in writing.

(6) If blood gases or other clinical laboratory tests are
performed by the respiratory care services staff, the respiratory
care staff shall comply with CLIA 1988 in accordance with the
requirements specified in 42 CFR, Part 493.

(7) Services shall be provided only on, and in accordance
with, the orders of a physician.

(u) Sterilization and sterile supplies.

(1) Supervision. The sterilization of all supplies and
equipment shall be under the supervision of a person qualified by
education, training and experience. Staff responsible for the steril-
ization of supplies and equipment shall participate in a documented
continuing education program; new employees shall receive initial
orientation and on-the-job training.

(2) Equipment and procedures.

(A) Sterilization. Every hospital shall provide equip-
ment adequate for sterilization of supplies and equipment as needed.
Equipment shall be maintained and operated to perform, with accu-
racy, the sterilization of the various materials required.

(B) Written policy. Written policies and procedures
for the decontamination and sterilization activities performed shall
be adopted, implemented and enforced. Policies shall include
the receiving, cleaning, decontaminating, disinfecting, preparing and
sterilization of reusable items, as well as those for the assembly,
wrapping, storage, distribution and quality control of sterile items
and equipment. These written policies shall be reviewed at least
every other year and approved by the infection control practitioner or
committee.

(C) Separation. Where cleaning, preparation, and
sterilization functions are performed in the same room or unit,
the physical facilities, equipment, and the policies and procedures
for their use, shall be such as to effectively separate soiled or
contaminated supplies and equipment from the clean or sterilized
supplies and equipment. Hand washing facilities shall be provided
and a separate sink shall be provided for safe disposal of liquid waste.

(D) Labeling. All containers for solutions, drugs,
flammable solvents, ether, alcohol, and medicated supplies shall be
clearly labeled to indicate contents. Those which are sterilized by the
hospital shall be labeled so as to be identifiable both before and after
sterilization. Sterilized items shall have a load control identification
that indicates the sterilizer used, the cycle or load number, and the
date of sterilization.

(E) Preparation for sterilization.

(i) All items to be sterilized shall be prepared
to reduce the bioburden. All items shall be thoroughly cleaned,
decontaminated and prepared in a clean, controlled environment.

(ii) All articles to be sterilized shall be arranged
so all surfaces will be directly exposed to the sterilizing agent for the
prescribed time and temperature.
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(F) Packaging. All wrapped articles to be sterilized
shall be packaged in materials recommended for the specific type of
sterilizer and material to be sterilized.

(G) External chemical indicators.

(i) External chemical indicators, also known as
sterilization process indicators, shall be used on each package to be
sterilized, including items being flash sterilized to indicate that items
have been exposed to the sterilization process.

(ii) The indicator results shall be interpreted ac-
cording to manufacturer’s written instructions and indicator reaction
specifications.

(iii) A log shall be maintained with the load
identification, indicator results, and identification of the contents of
the load.

(H) Biological indicators.

(i) The efficacy of the sterilizing process shall
be monitored with reliable biological indicators appropriate for the
type of sterilizer used (e.g., Bacillus stearothermophilus for steam
sterilizers, and Bacillus subtilis variant (var.) niger or var. globigii for
ethylene oxide (EO) and low temperature hydrogen peroxide plasma
sterilizers).

(ii) Biological indicators shall be included in at
least onerun each day of use for steam sterilizers and low temperature
hydrogen peroxide gas sterilizers and every load for ethylene oxide
sterilizers.

(iii) Biological indicatorsshall be included in every
load that contains implantable objects.

(iv) A log shall be maintained with the load
identification, biological indicator results, and identification of the
contents of the load.

(v) If a test is positive, the sterilizer shall immedi-
ately be taken out of service.

(I) Implantable items shall be recalled and
reprocessed if a biological indicator test (spore test) is positive.

(II) All available items shall be recalled and re-
processed if a sterilizer malfunction is found and a list of those items
not retrieved in the recall shall be submitted to infection control.

(III) A malfunctioning sterilizer shall not be
put back into use until it has been serviced and successfully tested
according to the manufacturer’ s recommendations.

(I) Sterilizers.

(i) Steam sterilizers (saturated steam under pres-
sure) shall be utilized for sterilization of heat and moisture stable
items. Steam sterilizers shall be used according to manufacturer’s
written instructions.

(ii) EO sterilizers shall be used for processing heat
and moisture sensitive items. EO sterilizers and aerators shall be used
and vented according to the manufacturer’ s written instructions.

(iii) Flash sterilizers shall be used for emergency
sterilization of clean, unwrapped instruments and porous items only.

(J) Disinfection.

(i) Written policies, approved by the infection
control committee, shall be adopted and implemented for the use
of chemical disinfectants.

(ii) The manufacturer’s written instructions for the
use of disinfectants shall be followed.

(iii) An expiration date, determined according to
manufacturer’s written recommendations, shall be marked on the
container of disinfection solution currently in use.

(iv) Disinfectant solutions shall be kept covered
and used in well ventilated areas.

(v) Chemical germicides that are registered with
the United States Environmental Protection Agency as "sterilants"
may be used either for sterilization or high-level disinfection.

(vi) All staff personnel using chemical disinfectants
shall have received training on their use.

(K) Performance records.

(i) Performance records for all sterilizers shall be
maintained for each cycle. These records shall be retained and
available for review for a minimum of five years.

(ii) Each sterilizer shall be monitored continuously
during operation for pressure, temperature, and time at desired
temperature and pressure. A record shall be maintained and shall
include:

(I) the sterilizer identification;

(II) sterilization date;

(III) cycle number;

(IV) contents of each load;

(V) duration and temperature of exposure phase
(if not provided on sterilizer recording charts);

(VI) identification of operator(s);

(VII) results of biological tests and dates per-
formed;

(VIII) time-temperature recording charts from
each sterilizer;

(IX) gas concentration and relative humidity (if
applicable); and

(X) any other test results.

(L) Storage of sterilized items.

(i) Sterilized items shall be transported so as to
maintain cleanliness and sterility and to prevent physical damage.

(ii) Sterilized items shall be stored in well-
ventilated, limited access areas with controlled temperature and
humidity.

(iii) The hospital shall adopt and implement a
policy which describes the mechanism used to determine the shelf
life of sterilized packages.

(M) Preventive maintenance. Preventive maintenance
of all sterilizers shall be performed according to individual policy on
a scheduled basis by qualified personnel, using the sterilizer manu-
facturer’s service manual as a reference. A preventive maintenance
record shall be maintained for each sterilizer. These records shall be
retained at least two years and shall be available for review.

(v) Surgical services. If a hospital provides surgical services,
the services shall be well-organized and provided in accordance with
acceptable standards of practice. If outpatient surgical services are
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offered, the services shall be consistent in quality with inpatient care
in accordance with the complexity of services offered. A special
hospital may not offer surgical services.

(1) Organization and staffing. The organization of the
surgical services shall be appropriate for the scope of the services
offered.

(A) The operating rooms shall be supervised by an
experienced RN or physician.

(B) Licensed vocational nurses (LVNs) and surgical
technologists (operating room technicians) may serve as scrub nurses
or technologists under the supervision of an RN.

(C) Qualified RNs may perform circulating duties
in the operating room. In accordance with approved medical staff
polices and procedures, LVNs and surgical technologists may assist
in circulatory duties under the supervision of a qualified RN who is
immediately available to respond to emergencies.

(D) Surgical privileges shall be delineated for all
physicians, podiatrists, and dentists performing surgery in accordance
with the competencies of each. The surgical services shall maintain
a roster specifying the surgical privileges of each.

(2) Delivery of service. Surgical services shall be
consistent with needs and resources. Written policies governing
surgical care which are designed to ensure the achievement and
maintenance of high standards of medical practice and patient care
shall be adopted, implemented and enforced.

(A) There shall be a complete medical history and
physical examination in the medical record of every patient prior to
surgery, except in emergencies. If this has been dictated, but not yet
recorded in the patient’s medical record, there shall be a statement to
that effect and an admission note in the record by the individual who
admitted the patient.

(B) A properly executed informed consent form for
the operation shall be in the patient’ s medical record before surgery,
except in emergencies.

(C) The following equipment shall be available in the
operating room suites:

(i) communication system;

(ii) cardiac monitor;

(iii) resuscitator;

(iv) defibrillator;

(v) aspirator; and

(vi) tracheotomy set.

(D) There shall be adequate provisions for immediate
post-operative care.

(E) The operating room register shall be complete
and up-to-date. The register shall contain, but not be limited to, the
following:

(i) patient’s name and hospital identification num-
ber;

(ii) date of operation;

(iii) operation performed;

(iv) operating surgeon and assistant(s);

(v) type of anesthesia used and name of person
administering it;

(vi) time operation began and ended;

(vii) time anesthesia began and ended;

(viii) disposition of specimens;

(ix) names of scrub and circulating personnel;

(x) unusual occurrences; and

(xi) disposition of the patient.

(F) An operative report describing techniques, find-
ings, and tissue removed or altered shall be written or dictated im-
mediately following surgery and signed by the surgeon.

(w) Therapy services. If the hospital provides physical ther-
apy, occupational therapy, audiology, or speech pathology services,
the services shall be organized and staffed to ensure the health and
safety of patients.

(1) Organization and staffing. The organization of the
services shall be appropriate to the scope of the services offered.

(A) The director of the services shall have the nec-
essary knowledge, experience, and capabilities to properly supervise
and administer the services.

(B) Physical therapy, occupational therapy, speech
therapy, or audiology services, if provided, shall be provided by staff
who meet the qualifications specified by the medical staff, consistent
with state law.

(2) Delivery of services. Services shall be furnished in
accordance with a written plan of treatment. Services shall be given
in accordance with orders of the physician, podiatrist or dentist who
is authorized by the medical staff to order the services, and the orders
shall be incorporated in the patient’ s medical record.

(x) Waste and waste disposal.

(1) Medical waste and liquid/sewage waste management.

(A) The hospital shall comply with the requirements
set forth by the department in §§1.131-1.137 of this title (relating to
Definition, Treatment and Disposition of Special Waste from Health
Care Related Facilities) and the Texas Natural Resource Conservation
Commission (TNRCC) requirements in Title 30, Texas Administrative
Code, §330.1004 (relating to Generators of Medical Waste).

(B) All sewage and liquid wastes shall be disposed of
in a municipal sewerage system or a septic tank system permitted by
the TNRCC in accordance with Title 30, Texas Administrative Code,
Chapter 285 (relating to On-Site Wastewater Treatment).

(2) Waste receptacles.

(A) Waste receptacles shall be conveniently available
in all toilet rooms, patient areas, staff work areas, and waiting rooms.
Receptacles shall be routinely emptied of their contents at a central
location(s) into closed containers.

(B) Waste receptacles shall be properly cleaned with
soap and hot water, followed by treatment of inside surfaces of the
receptacles with a germicidal agent.

(C) All containers for other municipal solid waste
shall be leak-resistant, have tight-fitting covers, and be rodent-proof.
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(D) Non-reusable containers shall be of suitable
strength to minimize animal scavenging or rupture during collection
operations.

§133.42. Patient Rights.

(a) Patient rights requirements for all hospitals.

(1) A hospital shall adopt, implement, and enforce a
policy to ensure patients’ rights. The written policy shall include:

(A) the right of the patient to the hospital’s reasonable
response to his or her requests and needs for treatment or service,
within the hospital’ s capacity, its stated mission, and applicable law
and regulation;

(B) the right of the patient to considerate and respect-
ful care;

(i) the care of the patient includes consideration of
the psychosocial, spiritual, and cultural variables that influence the
perceptions of illness;

(ii) the care of the dying patient optimizes the
comfort and dignity of the patient through;

(I) treating primary and secondary symptoms
that respond to treatment as desired by the patient or surrogate
decision maker;

(II) effectively managing pain; and

(III) acknowledging the psychosocial and spir-
itual concerns of the patient and the family regarding dying and the
expression of grief by the patient and family;

(C) the right of the patient, in collaboration with his
or her physician, to make decisions involving his or her health care,
to include the following;

(i) the right of the patient to accept medical care or
to refuse treatment to the extent permitted by law and to be informed
of the medical consequences of such refusal; and

(ii) the right of the patient to formulate advance
directives and to appoint a surrogate to make health care decisions
on his or her behalf to the extent permitted by law;

(I) a hospital shall have in place a mechanism
to ascertain the existence of, and, as appropriate, assist in the devel-
opment of advance directives at the time of the patient’s admission;

(II) the provision of care shall not be condi-
tioned on the existence of an advance directive; and

(III) an advance directive(s) shall be in the
patient’s medical record and shall be reviewed periodically with the
patient or surrogate decision maker if the patient has executed an
advance directive;

(D) the right of the patient to the information neces-
sary to enable him or her to make treatment decisions that reflect his
or her wishes; a policy on informed decision making shall be devel-
oped by the medical staff and governing body and shall be consistent
with any legal requirements;

(E) the right of the patient to receive, at the time of
admission, information about the hospital’s patient rights policy(ies)
and the mechanism for the initiation, review, and when possible,
resolution of patient complaints concerning the quality of care;

(F) the right of the patient or the patient’s designated
representative to participate in the consideration of ethical issues that
arise in the care of the patient. The hospital shall have a mechanism

for the consideration of ethical issues arising in the care of patients
and to provide education to care givers and patients on ethical issues
in health care;

(G) the right of the patient to be informed of any
human experimentation or other research or educational projects
affecting his or her care or treatment;

(H) the right of the patient, within the limits of law,
to personal privacy and confidentiality of information;

(I) the right of the patient or the patient’s legally
designated representative access to the information contained in the
patient’s medical record, within the limits of the law; and

(J) the right of the patient’s guardian, next of kin,
or legally authorized responsible person to exercise, to the extent
permitted by law, the rights delineated on behalf of the patient if the
patient:

(i) has been adjudicated incompetent in accordance
with the law;

(ii) is found by his or her physician to be medically
incapable of understanding the proposed treatment or procedure;

(iii) is unable to communicate his or her wishes
regarding treatment; or

(iv) is a minor.

(2) The hospital patient’ s bill of rights shall be promi-
nently and conspicuously posted for display in a public area of the
facility that is readily available to patients, residents, employees, and
visitors.

(b) Additional patient bill of rightsrequirements for hospitals
providing comprehensive medical rehabilitation services. A hospital
that provides comprehensive medical rehabilitation services shall
comply with subsection (a) of this section and with the following
additional provisions.

(1) The patient’s bill of rights shall address the rights of
minors and provide that a minor is entitled to:

(A) appropriate treatment in the least restrictive set-
ting available;

(B) not receive unnecessary or excessive medication;

(C) an individualized treatment plan and to participate
in the development of the plan;

(D) a humane treatment environment that provides
reasonable protection from harm and appropriate privacy for personal
needs;

(E) separation from adult patients; and

(F) regular communication between the minor patient
and the patient’ s family.

(2) Prior to admission or acceptance for evaluation,
a written copy of the patient’ s bill of rights in the patient’s
primary language, if possible, shall be given to each patient, and,
as appropriate, to the patient’ s parent, managing conservator, or
guardian.

(3) The hospital shall ensure that within 24 hours after
the patient is admitted to the hospital, the rights described in this
subsection are explained to the patient and, if appropriate, to the
patient’s parent, managing conservator, or guardian in the following
manner:
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(A) orally, in simple, nontechnical terms in the
person’s primary language, if possible; or

(B) other reasonable means calculated to communi-
cate with a person who has an impairment of vision or hearing, if
applicable.

(4) If the patient cannot comprehend the information
because of illness, age, or other factors, or an emergency exists that
precludes immediate presentation of the information, or the patient
refused to sign the written copy of the patient’s bill of rights as
provided for in paragraph (5) of this subsection, the presentation of
the document shall be witnessed by two members of the hospital
staff, and the unsigned patient’s bill of rights shall be placed in the
clinical record along with a note signed by the witnesses indicating
the reasons for their signatures.

(5) The hospital shall obtain asigned copy of the patient’s
bill of rights from each patient, or, if appropriate, from the patient’s
parent, managing conservator, or guardian. The signed copy shall
include a statement that the patient, patient’s parent, managing
conservator, or guardian has read the document and understands the
rights specified in the document. The signed copy shall be made a
part of the patient’s medical record.

(c) Additional patient bill of rightsrequirements for hospitals
providing chemical dependency services. A hospital that provides
chemical dependency services shall comply with subsection (a) of this
section and with 40 Texas Administrative Code (TAC), Chapter 148,
Facility Licensure Standards administered by the Texas Commission
on Alcohol and Drug Abuse.

(d) Additional patient bill of rightsrequirements for hospitals
providing mental health services. A hospital that provides mental
health services shall comply with subsection (a) of this section and
Chapter 404, Subchapter E of this title (relating to Rights of Persons
Receiving Mental Health Services).

(e) Posting requirements for patient bill of rights for
hospitals providing comprehensive medical rehabilitation services,
chemical dependency services, or mental health services. Thehospital
shall prominently and conspicuously post for display a copy of the
patient’s bill of rights in a public area of the hospital that is readily
visible to patients, residents, employees, and visitors. The patient
bill of rights posted for display shall be in English and in a second
language appropriate to the demographic makeup of the community
served.

§133.43. Discrimination or Retaliation Standards.

(a) Posting requirements for reporting a violation of law. In
accordance with §161.135(h) of the Health and Safety Code (HSC),
each hospital shall prominently and conspicuously post for display
in a public area of the hospital that is readily visible to patients,
residents, employees, and visitors a statement that non-employees,
employees and staff are protected from discrimination or retaliation
for reporting a violation of law. The statement shall be in English
and in a second language appropriate to the demographic makeup of
the community served.

(b) Discrimination relating to employee reporting a violation
of law. In accordance with §161.134(a) of the HSC, a hospital may
not suspend or terminate the employment of, discipline, or otherwise
discriminate against an employee for reporting to the employee’s
supervisor, an administrator of the hospital, a state regulatory agency,
or a law enforcement agency a violation of law, including a violation
of the Act or this chapter.

(c) Retaliation relating to non-employeereporting aviolation
of law. In accordance with §161.135(a) of the HSC, a hospital may
not retaliate against a person who is not an employee for reporting a
violation of law, including a violation of the Act or this chapter.

§133.44. Hospital Patient Transfer Policy.

(a) General.

(1) The governing body of each hospital shall adopt,
implement, and enforce a policy relating to patient transfers that is
consistent with this section and contains each of the requirements
in subsection (b) of this section. Hospital administration has the
authority to represent a hospital during the transfer from or receipt
of patients into the hospital.

(2) The transfer policy shall be adopted by the governing
body of the hospital after consultation with the medical staff.

(3) The policy shall govern transfers not covered by a
transfer agreement.

(4) The movement of a stable patient from a hospital to
another hospital is not considered to be a transfer under this section
if it is the understanding and intent of both hospitals that the patient
is going to the second hospital only for tests, the patient will not
remain overnight at the second hospital, and the patient will return to
the first hospital. This paragraph applies only when a patient remains
stable during transport to and from hospitals and during testing.

(5) The hospital’ s transfer policy shall include a written
operational plan to provide for patient transfer transportation services
if the hospital does not provide its own patient transfer transportation
services.

(6) If possible, each governing body, after consultation
with the medical staff, shall implement its transfer policy by adopting
transfer agreements with other hospitals in accordance with §133.61
of this title (relating to Hospital Patient Transfer Agreements).

(7) A public hospital or a hospital district shall accept
the transfer of its eligible residents if the public hospital or hospital
district has appropriate facilities, services, and staff available for
providing care to the patient.

(b) Requirements for transfer of patients between hospitals.

(1) Discrimination. Except as is specifically provided
in paragraphs 6 (E) and (F) and (7)(A) and (B) of this subsection,
relating, respectively, to mandated providersand designated providers,
the hospital policy shall provide that the transfer of a patient
may not be predicated upon arbitrary, capricious, or unreasonable
discrimination based upon race, religion, national origin, age, sex,
physical condition, or economic status.

(2) Disclosure. The hospital’s policy shall recognize the
right of an individual to request transfer into the care of a physician
and a hospital of his own choosing; however, if a patient is transferred
for economic reasons and the patient’s choice is predicated upon
or influenced by representations made by the transferring physician
or hospital administration regarding the availability of medical care
and hospital services at a reduced cost or no cost to the patient,
the physician or hospital administration shall fully disclose to the
patient the eligibility requirements established by the patient’s chosen
physician or hospital.

(3) Patient. A patient is an individual:

(A) seeking medical treatment who may or may not
be under the immediate supervision of a personal attending physician,
has one or more undiagnosed or diagnosed medical conditions, and
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who, within reasonable medical probability, requires immediate or
continuing hospital services and medical care; or

(B) admitted to the hospital as a patient.

(4) Patient evaluation. The hospital’s policy shall provide
that each patient who arrives at the hospital is:

(A) evaluated by a physician who is present in the
hospital at the time the patient presents or is presented or evaluated
by a physician on call who is:

(i) physically able to reach the patient within 30
minutes after being informed that a patient is present at the hospital
who requires immediate medical attention; or

(ii) available by direct, telephone, or radio com-
munication within 30 minutes with authorized nursing staff at the
hospital under orders to assess and report the patient’ s condition to
the physician; and

(B) personally examined and evaluated by the physi-
cian before an attempt to transfer is made; however:

(i) after receiving a report on the patient’s condi-
tion from the hospital’s nursing staff by telephone or radio, if the
physician on call determines that an immediate transfer of the pa-
tient is medically appropriate and that the time required to conduct
a personal examination and evaluation of a patient will unnecessarily
delay the transfer to the detriment of the patient, the physician on
call may order the transfer by telephone or radio; and

(ii) physician orders for the transfer of a patient
which are issued by telephone or radio shall be reduced to writing
in the patient’ s medical record, signed by the hospital staff member
receiving the order, and countersigned by the physician authorizing
the transfer as soon as possible. The patient transfers resulting from
physician orders issued by telephone or radio shall be subject to
automatic review by the medical staff pursuant to paragraph (9) of
this subsection.

(5) Hospital personnel, written protocols, standing dele-
gation orders, eligibility and payment information. The policy of the
transferring and receiving hospital shall provide that licensed nurses
and other qualified personnel are available and on duty to assist with
patient transfers and to provide accurate information regarding eligi-
bility and payment practices. The policy shall provide that written
protocols or standing delegation orders are in place to guide hospital
personnel when a patient requires transfer to another hospital.

(6) Transfer of patients who have emergency medical
conditions.

(A) If apatient at ahospital has an emergency medical
condition which has not been stabilized or when stabilization of the
patient’s vital signs is not possible because the hospital or emergency
department does not have the appropriate equipment or personnel
to correct the underlying process (e.g. children’ s hospitals, thoracic
surgeon on staff, or cardiopulmonary bypass capability), evaluation
and treatment shall be performed and transfer shall be carried out as
quickly as possible.

(B) The hospital’s policy shall provide that the
hospital may not transfer a patient with an emergency medical
condition which has not been stabilized unless:

(i) the patient or a legally responsible person
acting on the patient’ s behalf, after being informed of the hospital’s
obligations under this section and of the risks and benefits of transfer,
requests transfer to another hospital in writing;

(ii) a physician has signed a certification, which
includes a summary of the risks and benefits, that, based on the
information available at the time of transfer, the medical benefits
reasonably expected from the provision of appropriate medical
treatment at another hospital outweigh the increased risks to the
patient and, in the case of labor, to the unborn child from effecting
the transfer; or

(iii) if the physician who made the determination
to transfer a patient with an emergency condition is not physically
present in the emergency department at thetimeof transfer, aqualified
medical person may sign a certification described in clause (ii) of this
subparagraph after consultation with the physician. The physician
shall countersign thephysician certification within areasonable period
of time.

(C) Except as provided by subparagraphs (E) and (F)
of this paragraph and paragraphs (7)(A) and (B) of this subsection,
the hospital’ s policy shall provide that the transfer of patients who
have emergency medical conditions, as determined by a physician,
shall be undertaken for medical reasons only.

(D) Except as expressly permitted in clauses (i) and
(ii) of this subparagraph, a hospital’s policy shall provide for the
receipt of patients who have an emergency medical condition from
other hospitals so that upon notification from a transferring physician
or a transferring hospital prior to transfer, the receiving hospital shall
respond to the transferring hospital and transferring physician with
the status of the transfer request within 30 minutes and either accept
or refuse the transfer. The time period begins to run at the time a
member of thestaff of the receiving hospital receives the call initiating
the request to transfer.

(i) The receiving hospital’s policy may permit
response to the transferring hospital and transferring physician within
a period of time in excess of 30 minutes but no longer than one hour
if there are extenuating circumstances for the delay. If the transfer
is accepted, the reason for the delay shall be documented on the
memorandum of transfer.

(ii) The response time may be extended before
the expiration of the initial 30 minutes period by agreement among
the transferring hospital and transferring physician and the receiving
hospital and receiving physician. If the transfer is accepted, the
agreed extension shall be documented in the memorandum of transfer.

(E) The hospital’s policy shall recognize and comply
with the requirements of the Indigent Health Care and Treatment
Act, Health and Safety Code (HSC), §§61.030-61.032 and §§61.057-
61.059 (relating to Mandated Providers) since thoserequirements may
apply to a patient.

(F) The hospital’ s policy shall acknowledge contrac-
tual obligations and comply with statutory or regulatory obligations
which may exist concerning a patient and a designated provider.

(G) The hospital’ s policy shall require that all rea-
sonable steps are taken to secure the informed refusal of a patient
refusing a transfer or a related examination and treatment or of a
person acting on a patient’ s behalf refusing a transfer or a related
examination and treatment. Reasonable steps include:

(i) a factual explanation of the increased medical
risks to the patient reasonably expected from not being transferred,
examined, or treated at the transferring hospital;

(ii) a factual explanation of any increased risks to
the patient from not effecting the transfer; and
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(iii) a factual explanation of the medical benefits
reasonably expected from the provision of appropriate treatment at
another hospital.

(H) The informed refusal of a patient, or of a person
acting on a patient’s behalf, to examination, evaluation or transfer
shall be documented and signed if possible by the patient or by a
person acting on the patient’ s behalf, dated and witnessed by the
attending physician or hospital employee, and placed in the patient’s
medical record.

(I) Transfer of patients may occur routinely or as part
of a regionalized plan for obtaining optimal care for patients at a
more appropriate or specialized facility.

(7) Transfer of patients who do not have emergency
medical conditions.

(A) The hospital’s policy shall recognize and comply
with the requirements of the Indigent Health Care and Treatment Act,
HSC, §§61.030-61.032 and §§61.057-61.059 (relating to Mandated
Providers) as those requirements may apply to a patient.

(B) The hospital’s policy shall acknowledge contrac-
tual obligations and comply with statutory or regulatory obligations
which may exist concerning a patient and a designated provider.

(C) The hospital’s policy shall require that all rea-
sonable steps are taken to secure the informed refusal of a patient
refusing a transfer or a related examination and treatment or of a
person acting on a patient’ s behalf refusing a transfer or a related
examination and treatment. Reasonable steps include:

(i) a factual explanation of the increased medical
risks to the patient reasonably expected from not being transferred,
examined, or treated at the transferring hospital;

(ii) a factual explanation of any increased risks to
the patient from not effecting the transfer; and

(iii) a factual explanation of the medical benefits
reasonably expected from the provision of appropriate treatment at
another hospital.

(D) The informed refusal of a patient, or of a person
acting on a patient’s behalf, to examination, evaluation or transfer
shall be documented and signed if possible by the patient or by a
person acting on the patient’ s behalf, dated and witnessed by the at-
tending physician or hospital employee, and placed in the patient’s
medical record.

(E) Transfer of patients may occur routinely or as part
of a regionalized plan for obtaining optimal care for patients at a more
appropriate or specialized facility.

(F) The hospital’s policy shall recognize the right of
an individual to request a transfer into the care of a physician and a
hospital of the individual’s own choosing.

(8) Physician’s duties and standard of care.

(A) The policy shall provide that the transferring
physician shall determine and order life support measures which are
medically appropriate to stabilize the patient prior to transfer and to
sustain the patient during transfer.

(B) The policy shall provide that the transferring
physician shall determine and order the utilization of appropriate
personnel and equipment for the transfer.

(C) The policy shall provide that in determining the
use of medically appropriate life support measures, personnel, and

equipment, the transferring physician shall exercise that degree of
care which a reasonable and prudent physician exercising ordinary
care in the same or similar locality would use for the transfer.

(D) The policy shall provide that except as allowed
under paragraph (4)(B) of this subsection, prior to each patient
transfer, the physician who authorizes the transfer shall personally
examine and evaluate the patient to determine the patient’s medical
needs and to ensure that the proper transfer procedures are used.

(E) The policy shall provide that prior to transfer,
the transferring physician shall secure a receiving physician and a
receiving hospital that are appropriate to the medical needs of the
patient and that will accept responsibility for the patient’s medical
treatment and hospital care.

(9) Record review for standard of care. The hospital’s
policy shall provide that the hospital’s medical staff review appropri-
ate records of patients transferred from the hospital to determine that
the appropriate standard of care has been met.

(10) Medical record.

(A) The hospital’s policy shall provide that a copy of
those portions of the patient’s medical record which are available and
relevant to the transfer and to the continuing care of the patient be
forwarded to the receiving physician and receiving hospital with the
patient. If all necessary medical records for the continued care of
the patient are not available at the time the patient is transferred, the
records shall be forwarded to the receiving physician and hospital as
soon as possible.

(B) The medical record shall contain at a minimum:

(i) a brief description of the patient’s medical
history and physical examination;

(ii) a working diagnosis and recorded observations
of physical assessment of the patient’ s condition at the time of
transfer;

(iii) the reason for the transfer;

(iv) the results of all diagnostic tests, such as
laboratory tests;

(v) pertinent X-ray films and reports; and

(vi) any other pertinent information.

(11) Memorandum of transfer.

(A) The hospital’s policy shall provide that a memo-
randum of transfer be completed for every patient who is transferred.

(B) The memorandum shall contain the following
information:

(i) the patient’s full name, if known;

(ii) the patient’ s race, religion, national origin, age,
sex, physical handicap, if known;

(iii) the patient’ s address and next of kin, address,
and phone number if known;

(iv) the names, telephone numbers and addresses
of the transferring and receiving physicians;

(v) the names, addresses, and telephone numbers
of the transferring and receiving hospitals;
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(vi) the time and date on which the patient first
presented or was presented to the transferring physician and transfer-
ring hospital;

(vii) the time and date on which the transferring
physician secured a receiving physician;

(viii) the name, date, and time hospital administra-
tion was contacted in the receiving hospital;

(ix) signature, time, and title of the transferring
hospital administration who contacted the receiving hospital;

(x) the certification required by paragraph
(6)(B)(ii) of this subsection, if applicable (the certification may be
part of the memorandum of transfer form or may be on a separate
form attached to the memorandum of transfer form);

(xi) the time and date on which the receiving
physician assumed responsibility for the patient;

(xii) the time and date on which the patient arrived
at the receiving hospital;

(xiii) signature and date of receiving hospital
administration;

(xiv) type of vehicle and company used;

(xv) type of equipment and personnel needed in
transfers;

(xvi) name and city of hospital to which patient
was transported;

(xvii) diagnosis by transferring physician; and

(xviii) attachments by transferring hospital.

(C) The receipt of the memorandum of transfer shall
be acknowledged in writing by the receiving hospital administration
and receiving physician.

(D) A copy of the memorandum of transfer shall be
retained by the transferring and receiving hospitals. The memoran-
dum shall be filed separately from the patient’ s medical record and in
a manner which will facilitate its inspection by the department. All
memorandum of transfer forms filed separately shall be retained for
five years.

(c) Violations. A hospital violates the Act and this
subchapter if:

(1) the hospital fails to comply with the requirements of
this subchapter; or

(2) the governing body fails or refuses to:

(A) adopt a transfer policy which is consistent with
this section and contains each of the requirements in subsection (b)
of this section;

(B) adopt a memorandum of transfer form which
meets theminimum requirements for content contained in thissection;
or

(C) enforce its transfer policy and the use of the
memorandum of transfer.

§133.45. Miscellaneous Policies and Protocols.

(a) Determination of death and autopsy reports. The
hospital shall adopt, implement, and enforce protocols to be used
in determining death and for filing autopsy reports which comply

with Health and Safety Code (HSC), Title 8, Subtitle A, Chapter 671
(relating to Determination of Death and Autopsy Reports).

(b) Organ and tissue donors. The hospital shall adopt,
implement, and enforce a written protocol to identify potential organ
and tissue donors which is in compliance with the Texas Anatomical
Gift Act, HSC, Chapter 692. The hospital shall make its protocol
available to the public during the hospital’s normal business hours.

(1) The hospital’ s protocol shall include all requirements
in HSC, Chapter 692, §692.013 (relating to Hospital Protocol).

(2) A hospital which performs organ transplants shall be
a member of the Organ Procurement and Transplantation Network
in accordance with 42 United States Code, Section 274 (relating to
Organ Procurement and Transplantation Network).

(c) Disaster preparedness. A hospital shall adopt, imple-
ment, and enforce a written policy for publicly known natural disaster
preparedness for the reception, treatment, and disposition of casual-
ties. The written policy shall:

(1) be developed through a joint effort of the hospital
governing body, administration, medical staff, and hospital personnel;

(2) include a plan for the reasonable mechanism for
triaging patients, the notification of appropriate personnel and patients
in the event of a disaster, the identification of appropriate community
resources, and the identification of possible evacuation procedures;
and

(3) include the applicable information contained in the
National Fire Protection Association 99, Standard for Health Care
Facilities, 1996 edition, Annex 1, (relating to Health Care Emergency
Preparedness), published by the National Fire Protection Association
(NFPA), and the State of Texas Emergency Management Plan.
Information regarding the State of Texas Emergency Management
Plan is available from the city or county emergency management
coordinator. The NFPA document referenced in this section may be
obtained by writing or calling the NFPA at the following address
and telephone number: 1 Batterymarch Park, Post Office Box 9101
Quincy, Massachusetts 02269-9101, (800) 344-3555.

(d) Illegal remuneration. A hospital shall adopt, implement,
and enforce a policy to ensure that the hospital complies with HSC,
Chapter 161, Subchapter I (relating to Illegal Remuneration).

§133.46. Hospital Bill ing.

(a) Itemized statements. A hospital shall adopt, implement,
and enforce a policy to ensure that the hospital complies with
the Health and Safety Code (HSC), §311.002 (relating to Itemized
Statement of Billed Services).

(b) Audits of bill ing. A hospital shall adopt, implement,
and enforce a policy to ensure that the hospital complies with HSC,
§311.0025 (relating to Audits of Billing).

(c) Improper billing. A hospital shall not submit to patients
or third party payors a bill for treatments which are improper,
unreasonable or medically or clinically unnecessary or for treatments
which were not provided.

(d) Complaint investigation procedures.

(1) A complaint submitted to the Texas Department of
Health (department) relating to bill ing must specify the patient for
whom the bill was submitted.

(2) Upon receiving a complaint warranting an investiga-
tion, the department shall send the complaint to the hospital request-
ing the hospital to conduct an internal investigation. Within 30 days
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of the hospital’ s receipt of the complaint, the hospital shall submit to
the department:

(A) a report outlining the hospital’s investigative
process;

(B) the resolution or conclusions reached by the
hospital with the patient, third party payor or complainant; and

(C) corrections, if any, in the hospital’s policies or
protocols which were made as a result of its investigative findings.

(3) In addition to the hospital’s internal investigation, the
department may also conduct an investigation to audit any billing and
patient records of the hospital.

(4) The department shall inform in writing a complainant
who identifies himself by name and address:

(A) of the receipt of the complaint;

(B) if the complainant’s allegations are potential
violations of the Act or this chapter warranting an investigation;

(C) whether the complaint will be investigated by the
department;

(D) if the complaint was referred to the hospital for
internal investigation;

(E) whether and to whom the complaint will be
referred;

(F) of the results of the hospital’ s investigation and
the hospital’ s resolution with the complainant; and

(G) of the department’s findings if an on-site audit
investigation was conducted.

(5) The department shall refer investigative reports of
bill ing by health care professionals who have provided improper,
unreasonable, or medically or clinically unnecessary treatments or
billed for treatments which were not provided to the appropriate
licensing agency.

§133.47. Abuse and Neglect Issues.

(a) Abuse, neglect and exploitation reporting. The require-
ments of this subsection are applicable to all hospitals.

(1) Abuse or neglect of a child, as defined in §1.204(a)
and (b) of this title (relating to Investigations of Abuse, Neglect,
or Exploitation in a Facility Operated, Licensed, or Certified by the
Texas Department of Health), which occurs in a hospital shall be
reported to the Texas Department of Health (department).

(2) Abuse, neglect or exploitation of an elderly or
disabled person, as defined in §1.204(a) and (b) of this title, which
occurs in a hospital shall be reported to the department.

(b) Additional abuse and neglect issues. The requirements
of this subsection apply only to hospitals which provide comprehen-
sive medical rehabilitation, mental health, or chemical dependency
services in units approved by the department, and are in addition to
the requirements of subsection (a) of this section which are applicable
to all hospitals.

(1) Definitions. The following definitions are in accor-
dance with §161.131 of the Health and Safety Code and apply only
to this subsection:

(A) Abuse includes:

(i) any act or failure to act by an employee, contract
personnel, and volunteer of a hospital which was performed, or which

was failed to be performed, knowingly, recklessly, or intentionally,
and which caused, or may have caused, injury or death to a patient,
and includes acts such as:

(I) the rape, sexual assault or sexual exploita-
tion of a patient;

(II) the striking of a patient;

(III) the use of excessive force when placing a
patient in bodily restraints; and

(IV) the use of bodily or chemical restraints on
a patient which are not in compliance with federal and state laws and
regulations; and

(ii) verbal abuse, coercive or restrictive actions
that are illegal or not justified by the patient’s condition and that
are in response to the patient’s request for discharge or refusal of
medication, therapy or treatment.

(B) Neglect is a negligent act or omission by any
individual responsible for providing services in a hospital which
caused or may have caused injury or death to a patient or which
placed a patient at risk of injury or death, and includes an act or
omission such as the failure to establish or carry out an appropriate
individual program plan or treatment plan for a patient, the failure
to provide adequate nutrition, clothing, or health care to a patient, or
the failure to provide a safe environment for a patient, including the
failure to maintain adequate numbers of appropriately trained staff.

(2) Posting requirements. A hospital providing compre-
hensive medical rehabilitation, mental health, or chemical dependency
services shall prominently and conspicuously post for display in a
public area or the unit of the hospital providing such services that is
readily visible to patients, residents, volunteers, employees, and vis-
itors a statement of the duty to report abuse and neglect, or illegal,
unprofessional, or unethical conduct. The statement shall be in Eng-
lish and in a second language appropriate to the demographic makeup
of the community served and contain the number of the department’s
hospital patient information and complaint line at 1-800-228-1570.

(3) Reporting requirements.

(A) Reporting abuse and neglect. A person, including
an employee, volunteer, or other person associated with a hospital
that provides comprehensive medical rehabilitation, mental health, or
chemical dependency services who reasonably believes or who knows
of information that would reasonably cause a person to believe that
the physical or mental health or welfare of a patient of the hospital
who is receiving comprehensive medical rehabilitation, mental health,
or chemical dependency services has been, is, or will be adversely
affected by abuse or neglect by any person shall as soon as possible
report the information supporting the belief to the department or to
the appropriate state health care regulatory agency.

(B) Reporting illegal, unprofessional, or unethical
conduct. An employee of or other person associated with a hospital
that provides comprehensive medical rehabilitation, mental health, or
chemical dependency services, including a health care professional,
who reasonably believes or who knows of information that would
reasonably cause a person to believe that the hospital or an employee
or health care professional associated with the hospital, has, is, or
will be engaged in conduct that is or might be illegal, unprofessional,
or unethical and that relates to the operation of the hospital or
comprehensive medical rehabilitation, mental health, or chemical
dependency services provided in the hospital shall as soon as possible
report the information supporting the belief to the department or to
the appropriate state health care regulatory agency.
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(4) Training requirements. A hospital providing mental
health, chemical dependency, or comprehensive medical rehabilitation
services in a separate and distinct part of the hospital shall comply
with the memorandum of understanding (MOU) as specified in
§401.57 of this title (relating to Training Requirements for Identifying
Abuse, Neglect, and Unprofessional or Unethical Conduct in Health
Care Facilities) as amended July 25, 1994. The MOU shall apply
to all employees and associate health care professionals who are
assigned to or who provide services on such units.

(c) Investigations.

(1) Submission of complaints. A complaint made under
this section may be submitted in writing or verbally to the Health
Facility Compliance Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3199, telephone, (800) 228-
1570.

(2) Investigations by the department. A complaint
containing allegations which are a violation of the Act or this chapter
shall be investigated by the department.

(3) Complaints not in violation of the Act or this chapter.
A complaint containing allegations which are not a violation of the
Act or this chapter will not be investigated by the department but
shall be referred to law enforcement agencies or other agencies, as
appropriate.

(4) Notification. The department shall inform, in writing,
the complainant who identifies themselves by name and address of
the following:

(A) the receipt of the complaint;

(B) if the complainant’s allegations are potential
violations of the Act or this chapter warranting an investigation;

(C) whether the complaint will be investigated by the
department;

(D) whether and to whom the complaint will be re-
ferred; and

(E) the findings of the complaint investigation.

(5) Referral report. The department shall request a report
from each referral agency of the action taken by the agency six months
after the referral.

(d) Department reporting and referral.

(1) Reporting health care professional to licensing board.
A health care professional who fails to report abuse and neglect or
illegal, unprofessional, or unethical conduct as required by subsection
(b)(3) of this section shall be referred by the department to the
individual’s licensing board for appropriate disciplinary action.

(2) Treatment methods advisory committee. The depart-
ment shall report or forward a copy of a complaint concerning sub-
section (b) of this section relating to an abusive treatment method to
the Treatment Methods Advisory Committee with the Texas Depart-
ment of Mental Health and Mental Retardation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802153
Susan K. Steeg

General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter D. Voluntary Agreements
25 TAC §133.61, §133.62

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.61. Hospital Patient Transfer Agreements.

(a) General provisions.

(1) Transfer agreements between hospitals are voluntary.

(2) If transfer agreements are executed between hospitals
that are consistent with the requirements of subsection (b) of this
section, any patient transfers between the hospitals shall be governed
by the agreement. The memorandum of transfer described in
§133.44(b)(11) of this title (relating to Hospital Patient Transfer
Policy) is not required between hospitals governed by an agreement.

(3) The transfer agreement shall be submitted to the Texas
Department of Health (department) for review to determine if the
agreement meets the requirements of subsection (b) of this section.

(4) Multiple transfer agreements may be entered into by
a hospital based upon the type or level of medical services available
at other hospitals.

(b) Rules for hospital patient transfer agreements.

(1) A patient transfer agreement shall contain the follow-
ing.
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(A) Except as specifically provided in paragraph
(4) of this subsection, relating to mandated providers, the transfer
of a patient shall not be predicated upon arbitrary, capricious, or
unreasonablediscrimination based upon race, religion, national origin,
age, sex, physical condition, or economic status.

(B) The transfer or receipt of patients in need of
emergency care shall not be based upon the individual’s inability to
pay for the services rendered by the transferring or receiving hospital.

(2) The hospital patient transfer agreement shall require
that patient transfers between the hospitals be accomplished in a
medically appropriate manner from physician to physician and from
hospital to hospital.

(A) The use of medically appropriate life support
measures which a reasonable and prudent physician in the same or
similar locality exercising ordinary care would use to stabilize the
patient prior to transfer and to sustain the patient during the transfer
shall be provided.

(B) The provision of appropriate personnel and equip-
ment which a reasonable and prudent physician in the same or similar
locality exercising ordinary care would use for the transfer shall be
provided.

(C) The transfer of all necessary records for continu-
ing the care for the patient shall be provided.

(D) The consideration of the availability of appropri-
ate facilities, services, and staff for providing care to the patient shall
be provided.

(3) The hospitalsshall recognize theright of an individual
to request transfer into the care of a physician and hospital of the
individual’s own choosing.

(4) The hospitals shall recognize and comply with the
requirements of the Indigent Health Care and Treatment Act, Health
and Safety Code, Chapter 61 (relating to the Transfer of Patients to
Mandated Providers).

(5) The hospital patient transfer agreement shall provide
that the hospital shall not transfer a patient with an emergency med-
ical condition which has not been stabilized unless the following oc-
curs.

(A) The patient, or a legally responsible person
acting on the patient’ s behalf, after being informed of the hospital’s
obligations under this section and of the risk of transfer, has requested
transfer to another hospital in writing.

(B) A physician has signed a certification, which
includes a summary of the risks and benefits, that, based on the
information available at the time of transfer, the medical benefits
reasonably expected from the provision of appropriate medical
treatment at another hospital outweigh the increased risks to the
patient and, in the case of labor, to the unborn child from effecting
the transfer.

(C) If a physician is not physically present in the
emergency department at the time a patient is transferred, a qualified
medical person has signed a certification described in subparagraph
(B) of this paragraph after consultation with a physician who
has made the determination described in subparagraph (B) of this
paragraph and who will subsequently countersign the certification
within a reasonable period of time.

(c) Review of transfer agreements.

(1) Each party to a transfer agreement may obtain the
department’ s review of a transfer agreement by jointly submitting to
the department:

(A) a copy of the current or proposed agreement
signed by each hospital’s representative;

(B) the date of the adoption of the agreement; and

(C) the effective date of the agreement.

(2) The department may waive the submittal of the
documents required under paragraph (1) of this subsection to avoid
the repetitious submission of required documentation and approved
agreements.

(3) If a governing body or a governing body’s designee
executes a transfer agreement and the entire text of that agreement
consists of the entire text of an agreement that has been previously
approved by the department, the governing body or the governing
body’s designee is not required to submit the later agreement for
review. On the date the later agreement is fully executed and
before the later agreement is implemented, the governing body or
the governing body’s designee must give adequate notice to the
department that the later agreement has been executed.

(4) The department shall review the agreement within
30 calendar days after the department’s receipt of the agreement to
determine if the agreement is consistent with the requirements of this
section.

(5) After the department’s review of the agreement, if
the department determines that the agreement is consistent with the
requirements contained in this section, the department shall notify the
hospital administration that the agreement has been approved.

(6) If the department has reason to believe that the
agreement is not consistent with the requirements contained in this
section, the department shall give notice to the hospital administration
that the agreement is deficient.

(A) The deficiency notice shall contain a complete
statement of the deficiencies and shall contain recommendations for
correction or an offer of consultation.

(B) The deficiency notice shall contain a statement of
caution to the submitting hospitals that a rejection of the transfer
agreement by the department has the effect of continuing each
hospital’ s respective hospital patient transfer policy.

(d) Appeals.

(1) If the department rejects a patient transfer agreement,
the hospitals that are parties to the agreement may jointly request an
internal reconsideration of the department’ s decision.

(2) A hospital that is party to a rejected agreement shall
appeal the rejection jointly with an appeal by other appealing parties
or waive that hospital’ s opportunity to appeal.

(3) To initiate the appeal process, the party hospitals shall
notify the department, in writing, that each party hospital requests a
hearing on the decision.

(4) The request must be received by the department
within 20 calendar days from the receipt of the department’s rejection
notice by the hospital that submitted the proposed agreement for
review and approval.

(5) Failure of the party hospitals to provide a written
request for appeal shall be deemed a waiver of the opportunity for
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an internal reconsideration by the department, and the rejection shall
become final.

(6) An internal review of a rejection shall consist of a
review of the actions taken to-date concerning the rejection of the
agreement.

(7) The review shall be conducted by a three member
panel. The members shall be appointed by the commissioner of
health. The panel members shall not have participated in the
department’ s decision.

(A) The panel shall meet as necessary.

(B) The panel shall review all agreement submissions
for which an appeal has been requested.

(C) The review shall be based primarily on the
documentation provided with the request for an appeal, but the party
requesting the appeal may appear before the panel, if they desire.

(D) The panel’s decision is binding on the department
and the hospital(s).

(e) Amendments to an agreement.

(1) The governing body of a hospital or governing
body’s designee may adopt proposed amendments to a transfer
agreement which has been approved by the department. However,
before the amendments are implemented, the governing body or the
governing body’s designee shall submit the proposed amendments to
the department for review in the same manner as the agreement to be
amended was submitted.

(2) The department shall review the amendments and
shall approve or reject them in the same manner as provided for
the review of the agreement to be amended.

(f) Complaints. Complaints alleging a violation of a transfer
agreement shall be treated in the same manner as complaints alleging
violations of the Act or this chapter.

(g) Enforcement.

(1) After investigation of the complaint, if it is deter-
mined that the violation alleged in the complaint is not a violation
of a rule required by subsection (b) of this section, the department
shall notify the complainant that the complaint is not within the ju-
risdiction of the department and that the complainant may proceed
by undertaking private resolution.

(2) After investigation of the complaint, if the department
determines that a hospital has violated a rule required by subsection
(b) of this section, the department may proceed against the violating
hospital in the same manner as provided for enforcement of the Act
and this chapter.

§133.62. Cooperative Agreements.

(a) Purpose. The purpose of this section is to establish
procedures to implement the Health and Safety Code (HSC), Chapter
314, by which hospitals may enter into cooperative agreements with
other hospitals in the state.

(b) Application requirements.

(1) Hospitals which are parties to a cooperative agree-
ment shall file an application with the Texas Department of Health
(department) for a certificate of public advantage governing the co-
operative agreement.

(A) Only persons licensed as a hospital under HSC,
Chapters 241 or 577, may be parties to the cooperative agreement.

(B) The cooperative agreement shall be filed at least
120 calendar days prior to the effective date of the agreement.

(C) The cooperative agreement shall be executed by
all parties.

(D) The application shall be filed jointly by all parties
to the cooperative agreement; however, the parties shall designate one
person authorized to receive notices and communications with respect
to the application to be the contact person with the department.

(2) The application shall include:

(A) a table of contents;

(B) a written copy of the cooperative agreement;

(C) the exact name of each party and the address of
the principal business office of each party;

(D) the name of the registered agent and address of
the registered office for each party which is a corporation;

(E) the name, address, and telephone number of the
contact person referenced in paragraph (1)(D) of this subsection;

(F) a notarized statement by a responsible officer or
partner, as appropriate, of each party attesting to the accuracy and
completeness of the enclosed information;

(G) a brief summary of the nature and scope of the
cooperative agreement;

(H) a description of any consideration passing to any
party;

(I) a statement of the likely benefits resulting from the
cooperative agreement addressing one or more of the benefits of the
cooperative agreement listed in the HSC, §314.002(e) and any other
benefits;

(J) a statement of the disadvantages attributable to
a reduction in competition that might result from the cooperative
agreement addressing each appropriate factor listed in the HSC,
§314.002 (f) and any other factors which the applicant wants
considered;

(K) a statement of how and why the likely benefits
resulting from the cooperative agreement outweigh the disadvantages
attributable to a reduction in competition that might result from the
cooperative agreement;

(L) a description of the geographic territory to be
served by the health care equipment, facilities, personnel, or services
which are the subject of the cooperative agreement;

(M) if the geographic territory described in subpara-
graph (L) of this paragraph is different from the territory in which the
parties have provided similar health care equipment, facilities, per-
sonnel, or services over the last five years, a description of how and
why the geographic territory differs;

(N) identification of whether and how any services,
personnel, facilities, or health care equipment similar to those covered
by the cooperative agreement are currently being offered to or utilized
by other health care providers, facilities, or patients in the geographic
territory described in subparagraph (L) of this paragraph;

(O) identification of the steps necessary under current
market and regulatory conditions for other parties to enter the territory
described in subparagraph (L) of this paragraph and compete with
the parties to the cooperative agreement in the delivery of health care
services which are the subject of the cooperative agreement;

PROPOSED RULES February 27, 1998 23 TexReg 1821



(P) a description of the previous history of business
transactions involving the delivery of health care services which are
the subject of the cooperative agreement between the parties to the
cooperative agreement;

(Q) a detailed explanation of the projected effects,
including expected volume, change in price, and increased revenue,
of the proposed cooperative agreement on each party;

(R) the present share of the health care services which
are the subject of the cooperative agreement of each party to the
cooperative agreement and of other health care providers or facilities
affected by the cooperative agreement and projected shares of that
health caremarket after implementation of thecooperative agreement;

(S) a statement of why the projected levels of cost,
access, or quality could not be achieved in the existing market without
the cooperative agreement;

(T) an explanation of how the cooperative agreement
relates to any likely adverse impact or reduction in competition
effecting negotiation of optimal payment and service arrangements
or the furnishing of goods or services including quality, availability,
and price;

(U) an explanation of the availability of arrangements
that are less restrictive to competition and achieve similar benefits;

(V) a detailed explanation of how the cooperative
agreement will affect cost, access, and quality of services provided
by each party;

(W) a nonrefundable application fee in the amount of
$10,000;

(X) the proposed effective date of the agreement; and

(Y) if the parties to the application desire a public
hearing, a written request for a public hearing.

(3) Duplicate originals of the application and copies of
all additional related materials shall be submitted to the Office of the
Attorney General, Antitrust Division, Austin, Texas and to the Texas
Department of Health (department) at the same time.

(c) Review of application.

(1) The department shall determine whether the applica-
tion is complete within 30 calendar days of receipt of an application.
If the department determines that an application is unclear, incom-
plete, or provides an insufficient basis on which to base a decision,
the department shall specify the additional information required. The
applicant shall complete or revise the information and submit it.

(2) The application shall not be considered to be filed
until a complete application is received by the department, including
additional information requested under paragraph (1) of this subsec-
tion.

(3) Any person may request a public hearing within 30
calendar days of the filing of an application.

(A) The department shall inform the applicants in
writing and publish in the Texas Register the date, time, and location
of the public hearing.

(B) The purpose of the hearing shall be to receive
public comments on the application.

(C) The comments shall be considered by the depart-
ment and the attorney general in the determination on the request for
a certificate of public advantage.

(4) Any person may request a copy of the application
with the supporting documentation at the person’s expense.

(5) The department shall consult with theattorney general
on every application.

(6) The department shall grant or deny the application
within 120 calendar days of the date of filing of the completed
application.

(d) Issuance of certificate of public advantage. The depart-
ment shall issue a certificate of public advantage for a cooperative
agreement if it determines that the applicants have demonstrated by
clear and convincing evidence that the likely benefits resulting from
the agreement outweigh any disadvantages attributable to a reduction
in competition that may result from the agreement.

(1) The certificate of public advantage shall include the
terms by which the application was approved and shall contain any
conditions by which the department and the attorney general shall
monitor the benefits and disadvantages resulting from the approved
agreement.

(2) The certificate of public advantage shall be signed by
the commissioner of health.

(e) Denial of an application. If the department determines
that there is not clear and convincing evidence that the likely
benefits resulting from the agreement outweigh any disadvantages
attributable to a reduction in competition that may result from the
cooperative agreement, thedepartment shall deny the application. The
department’ s informal hearing procedures in Chapter 1 of this title
(relating to Texas Board of Health) shall apply.

(f) Periodic submission of measurable data. A decision
approving an application shall require the periodic submission of
specific data relating to cost, access, and quality and, to the extent
feasible, identify objective standards of cost, access, and quality
by which the success of the arrangement will be measured. If
the department determines that the scope of a particular proposed
arrangement is such that the arrangement is certain to have neither
a positive nor negative impact on one or two of the criteria, the
department’ s decision need not require the submission of data or
establish an objective standard relating to those criteria.

(g) Monitoring of cooperative agreements. The department
shall appropriately supervise, monitor, and regulate approved arrange-
ments.

(1) The department shall require the parties to an
approved cooperative agreement to submit information and supporting
data on an annual basis regarding the current status of the agreement,
including information relative to the continued benefits and any
disadvantages of the agreement.

(2) The information and supporting data that must be
submitted to the department by hospitals under paragraph (1) of this
subsection shall include:

(A) any proposed change in the cooperative agree-
ment;

(B) any change in the name or address of the principal
business office of each party;

(C) any change in the address of the registered agent
or the address of the registered office of each party which is a
corporation;

(D) a statement concerning how and why the benefits
resulting from the cooperative agreement outweigh any disadvantages
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attributable to a reduction in competition resulting from the agree-
ment;

(E) any change in the geographic territory that is
served by the health care equipment, facilities, personnel, or services
which are subject of the cooperative agreement;

(F) a detailed explanation of the actual effects of the
agreement on each party, including any change in volume, market
share, prices, and revenues;

(G) an explanation of how the cooperative agreement
has impacted the ability of health care payors to negotiate optimal
payment and service arrangements with health care providers; and

(H) a detailed explanation of how the cooperative
agreement has affected the cost, access, and quality of services
provided by each party.

(3) If, at any time following the approval of a cooperative
agreement, the department determines that there may have been a
change in the facts or circumstances under which the agreement was
approved, the department may require the parties to the agreement
to submit information required by paragraph (2) of this subsection
and any other information needed by the department to determine
whether the benefits of the approved agreement continue to outweigh
any disadvantages attributable to a reduction in competition resulting
from the agreement. If requested, the department shall hold a public
hearing to solicit additional information concerning the effects of the
cooperative agreement.

(4) Following its review of information submitted or
received under paragraphs (1)-(3) of this subsection, the department
shall notify the parties to the cooperative agreement whether they are
in compliance with theapproved certificate of public advantage. If the
parties are not in compliance with the requirements of the certificate,
the department shall identify the manner in which the parties are out
of compliance and shall provide an opportunity for the parties to bring
the agreement into compliance.

(5) Hospitals receiving notification that an arrangement
is not in compliance with the certificate of public advantage have 30
calendar days from their respective receipt of the notice in which to
respond with additional data or rationale concerning the validity of
the cooperative agreement. This response shall include a proposal
and a time schedule by which the hospitals will bring the arrange-
ment into compliance with a certificate of public advantage. If the
arrangement is not in compliance and the department and the hos-
pitals cannot agree to the terms of bringing the arrangement into
compliance, the matter shall be set for a contested case hearing.

(6) If the department determines that as a result of
changed circumstances, the benefits from an approved agreement
no longer outweigh any disadvantages attributable to a reduction in
competition resulting from the agreement, the department may initiate
proceedings to terminate the certificate of public advantage.

(h) Termination.

(1) The department may terminate a certificate of public
advantage in accordance with HSC, §314.004 and the department’s
informal hearing procedures in Chapter 1 of this title (relating to
Board of Health) if:

(A) the arrangement is not in substantial compliance
with the terms of the application;

(B) the arrangement is not in substantial compliance
with the conditions of approval;

(C) the arrangement has not achieved and is not likely
to substantially achieve the improvements in cost, access, or quality
identified in the approval order as the basis for the department’s
approval of the arrangement; or

(D) the conditions in the marketplace have changed
to such an extent that competition would promote reductions in cost
and improvements in access and quality to a greater extent than does
the arrangement at issue. In order to terminate on the basis that
conditions in the marketplace have changed, the department’ s order
shall identify specific changes in the marketplace and articulate why
those changes warrant termination.

(2) The department shall begin a proceeding to terminate
approval by providing written notice to the applicant describing in
detail the basis for the proposed termination.

(3) A proceeding to terminate an approval shall be
conducted as a contested case proceeding upon the written request
of the applicant. Decisions of the department in a proceeding to
terminate approval are subject to judicial review.

(4) In deciding whether to terminate an approval, the
department shall take into account the hardship that the termination
may impose on the applicant and any potential disruption of the
market as a whole. The department shall not terminate an approval
if the arrangement can be modified, restructured, or regulated so
as to remedy the problem upon which the termination proceeding
is based. The applicant may submit proposals for alternatives to
termination. An approved modified or restructured arrangement is
subject to appropriate supervision.

(5) The applicant cannot be held liable under federal
or state antitrust laws for acts that occurred while the approval
was in effect, except to the extent that the applicant failed to
substantially comply with the terms of its application or failed to
substantially comply with the terms of the approval. The applicant is
fully subject to federal and state antitrust laws after the termination
becomes effective and shall be held liable for acts that occur after the
termination.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802154
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter E. Waivers
25 TAC §133.81

The new section is proposed under the Health and Safety Code,
§161.132 which provides the Texas Board of Health (board)
with the authority to adopt rules prescribing procedures for the
investigation, coordination, and referral of reports of concerning
abuse and neglect or of illegal, unprofessional or unethical
conduct in hospitals; §222.026 which provides the board with
the authority to adopt rules concerning a procedure for the
acceptance and timely review of complaints received from
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hospitals concerning the objectivity, training, and qualifications
of the persons conducting the inspection; §241.026 which
provides the board with the authority to adopt rules concerning
hospital staffing, services, fire prevention, safety and sanitation,
patient care, patient bill of rights, and compliance with other
state and federal laws affecting the health, safety, and rights
of hospital patients; §241.027 which provides authority for
the board to adopt rules to govern the transfer of patients
between hospitals; §241.104 which provides authority for the
board to adopt fees for hospital plans reviews and construction
inspections; §241.123 which provides authority for the board
to adopt standards for the provision of rehabilitation services;
§313.008 which provides the board with the authority to adopt
rules concerning cooperative agreements; §321.002 which
provides the board with the authority to adopt rules concerning
patient bill of rights to protect the health, safety, and rights
of a patient receiving voluntary or involuntary mental health,
chemical dependency, or comprehensive medical rehabilitation
services; and §12.001 which provides the board with the
authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the
commissioner of health.

The new section affects the Health and Safety Code, Chapter
241.

§133.81. Waiver Provisions.

(a) Request for a waiver. A hospital may submit a written
request to the director for a waiver or modification of a particular
provision of the Texas Hospital Licensing Act (Act) or a minimum
standard in this chapter, except fire safety requirements. The written
request shall specify the section(s) of the Act or this chapter for which
a waiver is requested.

(b) Consideration. In considering the waiver or modification
request, the director shall consider whether the waiver or modifica-
tion:

(1) will adversely affect the health and safety of the
hospital patients, employees, or the general public;

(2) will adversely impact the hospital’s participation in
the federal Medicare program or accreditation by the Joint Commis-
sion on Accreditation of Healthcare Organizations or the American
Osteopathic Association;

(3) if not granted, would impose an unreasonable hard-
ship on the hospital in providing adequate care for patients;

(4) will facilitate the creation or operation of the hospital;
and

(5) is appropriate when balanced against the best interests
of the individuals served or to be served by the hospital.

(c) Supporting documentation. The director may request
written documentation from the hospital to support the waiver or
modification including, but not limited to:

(1) a statement addressing each of the criteria in subsec-
tion (b) of this section;

(2) evidence of approval by the local building and fire
authorities;

(3) evidenceof provisions in the Act or this chapter which
will mitigate any adverse effect of the waiver or modification; and

(4) evidence of any mitigating act in excess of the Act or
this chapter which will be used by the hospital to offset any adverse
effect of the waiver or modification.

(d) Written recommendation. The director shall submit
his written recommendation for granting or denying the waiver
to the commissioner of health (commissioner). The director’s
recommendation shall address each of the criteria in subsection (b)
of this section.

(e) Granting order. If the director recommends that the
waiver or modification be granted, the commissioner may issue a
written order granting the waiver or modification.

(f) Denial of order. If the director recommends that the
waiver or modification be denied, the commissioner may issue a
written order denying the waiver or modification.

(g) File documentation. The licensing file for the hospital
maintained by the Texas Department of Health shall contain a copy of
the request, the documents requested in subsection (c) of this section
(if applicable), the written recommendation of the director, and the
order.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802155
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter F. Inspection and Investigation Proce-
dures
25 TAC §133.101, §133.102

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
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authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.101. Inspection and Investigation Procedures.

(a) Routine inspections. The Texas Department of Health
(department) may conduct an inspection of each hospital prior to the
issuance or renewal of a hospital license.

(1) A hospital is not subject to routine inspections
subsequent to the issuance of the initial license while the hospital
maintains:

(A) certification under Title XVIII of the Social
Security Act, 42 United States Code (USC), §§1395 et seq; or

(B) accreditation by the Joint Commission on Accred-
itation of Healthcare Organizations or by the American Osteopathic
Association.

(2) The department may conduct an inspection of a
hospital exempt from an annual licensing inspection under paragraph
(1) of this subsection before issuing a renewal license to the hospital
if the certification or accreditation body has not conducted an on-
site inspection of the hospital in the preceding three years and the
department determines that an inspection of the hospital by the
certification or accreditation body is not scheduled within 60 days.

(b) Complaint investigations.

(1) Complaint investigations are conducted if the depart-
ment finds that reasonable cause exists to believe that the hospital has
violated provisions of the Act, this chapter, special license conditions,
or orders of the commissioner of health (commissioner).

(2) Complaints received by the department concerning
abuse and neglect, or illegal, unprofessional, or unethical conduct
will be conducted in accordance with §133.47(c) of this title (relating
to Abuse and Neglect Issues).

(3) Complaint investigationsarecoordinated with thefed-
eral Health Care Financing Administration and its agents responsible
for the inspection of hospitals to determine compliance with the con-
ditions of participation under Title XVIII of the Social Security Act,
(42 USC, §§1395 et seq), so as to avoid duplicate investigations.

(4) Complaint investigations are generally unannounced.

(c) Reinspection.

(1) Reinspections may be conducted by the department
if a hospital applies for the reissuance of its license after the
suspension or revocation of the hospital’ s license, the assessment
of administrative or civil penalties, or the issuance of an injunction
against the hospital for violations of the Act, this chapter, a special
license condition, or an order of the commissioner.

(2) A reinspection may be conducted to ascertain com-
pliance with either health or construction requirements or both.

(d) General.

(1) The department may make any inspection, survey,
or investigation that it considers necessary. A representative of the
department may enter the premises of a hospital at any reasonable

time to make an inspection or an investigation to ensure compliance
with or prevent a violation of the Act, the rules adopted under
the Act, an order or special order of the commissioner, a special
license provision, a court order granting injunctive relief, or other
enforcement procedures. Ensuring compliance includes permitting
photocopying of any records or other information by or on behalf of
the department as necessary to determine or verify compliance with
the statute or rules adopted under the statute.

(2) The department or a representative of the department
is entitled to access to all books, records, or other documents
maintained by or on behalf of the hospital to the extent necessary
to enforce the Act, this chapter, an order or special order of the
commissioner, a special license provision, a court order granting
injunctive relief, or other enforcement procedures. The department
shall maintain the confidentiality of hospital records as applicable
under federal or state law.

(3) By applying for or holding a hospital license, the
hospital consents to entry and inspection or investigation of the
hospital by the department or a representative of the department in
accordance with the Act and this chapter.

(e) Inspection and investigation protocol.

(1) The department surveyor(s) shall hold a conference
with the hospital administrator or designee before beginning the on-
site inspection or investigation to explain the nature, scope, and
estimated time schedule of the inspection or investigation.

(2) Department surveyor(s) may conduct interviews with
any person with knowledge of the facts.

(3) The department surveyor(s) shall inform the hospital
administrator or designee of the preliminary findings of the inspection
or investigation and shall give the person a reasonable opportunity
to submit additional facts or other information to the department’s
authorized representative in response to those findings.

(4) Following an inspection or investigation of a hospital
by the department, the department surveyor(s) shall hold an exit
conference with the hospital administrator or designee and other
invited staff and provide the following to the hospital administrator
or designee:

(A) the specific nature of the inspection or investiga-
tion;

(B) any alleged violations of a specific statute or rule;

(C) identity of any records that were duplicated;

(D) the specific nature of any finding regarding an
alleged violation or deficiency;

(E) if the deficiency is alleged, the severity of the
deficiency; and

(F) if there are no deficiencies found, a statement
indicating this fact.

(5) If deficiencies are cited, the department surveyor(s)
shall obtain either at the time of the exit conference or within 10 days
of the hospital’s receipt of the statement of deficiencies a plan of
correction which is provided by the hospital and indicates the date(s)
by which correction(s) will be made and any other written comments,
if any, by the hospital administrator or designee concerning the
inspection or investigation. Additional facts, written comments, or
other information provided by the hospital in response to the findings
shall be made a part of the record of the inspection or investigation
for all purposes.
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(6) The department surveyor(s) shall obtain the signature
of the hospital administrator or designee acknowledging the receipt
of the statement of deficiencies and plan of correction form.

(7) The department surveyor(s) shall inform the adminis-
trator or designee of the hospital’s right to an informal administrative
review when there is disagreement with the surveyor’s findings and
recommendations or when additional information bearing on the find-
ings is available.

(8) If deficiencies are cited and the plan of correction is
not acceptable, the department shall notify the hospital in writing and
request that the plan of correction be resubmitted within 10 calendar
daysof the hospital’s receipt of the department’s written notice. Upon
resubmission of an acceptable plan of correction, written notice shall
be sent by the department to the hospital acknowledging same.

(9) Responses to the department may be submitted by
facsimile.

(10) The hospital shall come into compliance by the
completion date provided on the statement of deficiencies and plan
of correction form.

(11) The department shall verify the correction of defi-
ciencies either by mail or by an on-site inspection or investigation.

(12) Acceptance of a plan of correction does not preclude
the department from taking enforcement action under §133.121 of this
title (relating to Enforcement Action) or under §133.122 of this title
(relating to Administrative Penalty).

(f) Release of information by the department.

(1) Upon written request, the department shall provide
information on the identity, including the signature, of each depart-
ment representative conducting, reviewing, or approving the results of
the inspection or investigation, and the date on which the department
representative acted on the matter.

(2) Upon written request, the department shall release in-
spection documents in accordance with state and federal law.

§133.102. Complaint Against a Texas Department of Health Sur-
veyor.

(a) A hospital may register a complaint against a Texas
Department of Health surveyor who conducts an inspection or
investigation in accordance with §133.101 of this title (relating to
Inspection and Investigation Procedures).

(b) A complaint against a surveyor shall be registered with
the Health Facility Compliance Division, TexasDepartment of Health,
1100 West 49th Street, Austin, Texas 78756-3199, telephone (512)
834-6650 or (800) 228-1570.

(1) A complaint against a surveyor which is received by
telephone will be referred within two working days to the appropriate
supervisor. The caller will be requested to submit the complaint in
writing.

(2) When a complaint is received in writing, it will
be forwarded to the appropriate supervisor within two working
days. Within 10 calendar days of receipt of the complaint, the
Health Facility Compliance Division or the Health Facility Licensing
Division will inform the complainant in writing that the complaint
has been forwarded to the appropriate supervisor.

(3) Within 10 calendar days of the supervisor’ s receipt of
the complaint, the supervisor will notify the complainant in writing
that an investigation will be done.

(4) The supervisor will review the documentation in the
survey packet and interview the surveyor identified in the complaint
to obtain facts and assess the objectivity of the surveyor in the
surveyor’s application of this chapter during the hospital’s inspection
or investigation.

(5) The supervisor will review the applicable rules,
personnel policies, and review the training and qualifications of the
surveyor as it relates to the inspection or investigation.

(6) The supervisor will document the investigation. A
report of the investigation will be placed in the hospital’s file if
the complaint and investigation affected the inspection process. A
counseling form will be used and placed in the surveyor’s personnel
file if the complaint relates to personnel performance.

(7) The supervisor shall offer to meet with the com-
plainant to resolve the issue. The surveyor identified in the com-
plaint will participate in the discussion. The resolution meeting may
be conducted at the division’ s office or during an on-site follow-up
visit to the hospital.

(8) Changes and deletions will be made to the inspection
report, if necessary.

(9) The supervisor will notify the complainant in writing
of the status of the investigation within 30 calendar days of the date
the supervisor received the complaint.

(10) The supervisor will forward all final documentation
to the director or the Health Facility Compliance Division director
and notify the complainant of the results.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802156
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter G. Enforcement
25 TAC §133.121, §133.122

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
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provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.121. Enforcement Action.

(a) Reasons for enforcement action.

(1) The Texas Department of Health (department) may
deny, suspend, or revoke a hospital’ s license in accordance with
Health and Safety Code (HSC), §241.053 if the applicant or licensee:

(A) fails to comply with any provision of the Act;

(B) fails to comply with any provision of this chapter;

(C) fails to comply with a special license condition;

(D) fails to comply with an order of the commissioner
of health (commissioner) or another enforcement procedure under the
statute;

(E) has a history of noncompliance with the rules
adopted under this chapter relating to patient health, safety, and rights
which reflects more than nominal noncompliance;

(F) has aided, abetted or permitted the commission of
an illegal act;

(G) fails to provide the required application or re-
newal information; or

(H) fails to pay administrative penalties in accordance
with the Act.

(2) The department may suspend or revoke an existing
valid license or disqualify a person from receiving a license because
of a person’ s conviction of a felony or misdemeanor if the crime
directly relates to the duties and responsibilities of the ownership or
operation of a hospital.

(A) In determining whether a criminal conviction
directly relates, the department shall consider the provisions of Texas
Civil Statutes (TCS), Article 6252-13c.

(B) The following felonies and misdemeanors directly
relate becausethese criminal offenses indicatean ability or a tendency
for the person to be unable to own or operate a hospital:

(i) a misdemeanor violation of the statute;

(ii) a misdemeanor or felony involving moral
turpitude;

(iii) a conviction relating to deceptive business
practices;

(iv) a misdemeanor of practicing any health-related
profession without a required license;

(v) a conviction under any federal or state law
relating to drugs, dangerous drugs, or controlled substances;

(vi) an offense under the Texas Penal Code (TPC),
Title 5, involving a patient or a client of any health care facility,
a home and community support services agency or a health care
professional;

(vii) a misdemeanor or felony offense under vari-
ous titles of the TPC, as follows:

(I) Title 5 concerning offenses against the
person;

(II) Title 7 concerning offenses against prop-
erty;

(III) Title 9 concerning offenses against public
order and decency;

(IV) Title 10 concerning offenses against public
health, safety, and morals; or

(V) Title 4 concerning offenses of attempting
or conspiring to commit any of the offenses in this subsection; and

(viii) other misdemeanors and felonies which indi-
cate an inability or tendency for the person to be unable to own or
operate a hospital if action by the department will promote the intent
of the Act, this chapter, or TCS, Article 6252-13c.

(C) Upon a licensee’ s felony conviction, felony pro-
bation revocation, revocation of parole, or revocation of mandatory
supervision, the license shall be revoked.

(b) Notification and opportunity for hearing. If the depart-
ment proposes to deny, suspend, or revoke a license, the department
shall notify the applicant or the hospital by certified mail, return re-
ceipt requested, or personal delivery of the reasons for the proposed
action and offer the applicant or hospital an opportunity for a hearing.

(1) The applicant or hospital shall request a hearing
within 15 calendar days of receipt of the notice. Receipt of the notice
is presumed to occur on the tenth day after the notice is mailed to the
last address known to the department unless another date is reflected
on a United States Postal Service return receipt.

(2) The request for a hearing shall be in writing and sub-
mitted to the Hospital Licensing Director, Health Facility Licensing
Division, Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3199.

(3) A hearing shall be conducted pursuant to the Admin-
istrative Procedure Act, Texas Government Code, Chapter 2001, and
the department’s formal hearing procedures in Chapter 1 of this title
(relating to Texas Board of Health).

(4) If the applicant or hospital does not request a hearing,
in writing, within 15 calendar days of receipt of the notice, the
applicant or hospital is deemed to have waived the opportunity for a
hearing, and the proposed action shall be taken.

(5) If the applicant or hospital fails to appear or be
represented at the scheduled hearing, the applicant or hospital has
waived the right to a hearing and the proposed action shall be taken.

(c) Emergency order. Following notice to the hospital and
opportunity for hearing, the commissioner or a person designated by
the commissioner may issue an emergency order, either mandatory
or prohibitory in nature, in relation to the operation of a hospital if
the commissioner or the commissioner’s designee determines that the
hospital is violating or threatening to violate the Act, this chapter, a
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special licensing provision, injunctive relief, an order of the com-
missioner or the commissioner’ s designee, or another enforcement
procedure permitted under the Act and the provision, rule, license
provision, injunctive relief, order, or enforcement procedure relates
to the health or safety of the hospital’s patients in accordance with
HSC §241.0531.

(d) License suspension. If the department suspends alicense,
the suspension shall remain in effect until the department determines
that the reason for suspension no longer exists. An authorized
representative of the department shall conduct an investigation prior
to making a determination.

(1) During the time of suspension, the suspended license
holder shall return the license to the department.

(2) If asuspension overlapsa renewal date, the suspended
license holder shall comply with the renewal procedures in this
chapter; however, the department may not renew the license until the
department determines the reason for suspension no longer exists.

(e) Revocation or nonrenewal.

(1) If the department revokes or does not renew a
license, a person may reapply for a license by complying with
the requirements and procedures in this chapter at the time of
reapplication.

(2) The department may refuse to issue a license if the
reason for revocation or nonrenewal continues to exist.

(3) Upon revocation or nonrenewal, a license holder shall
return the license to the department.

§133.122. Administrative Penalty.
(a) The department may assess an administrative penalty

against a hospital that violates the Act, this chapter, a special license
provision, an order or emergency order issued by the commissioner
of health or the commissioner’ s designee, or another enforcement
procedure permitted under the Act in accordance with Health and
Safety Code (HSC), §241.059.

(b) The department may assess an administrative penalty
against a person licensed or regulated under the Act who violates the
Act or this chapter relating to the provision of mental health, chem-
ical dependency, or rehabilitation services in accordance with HSC,
§241.060.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802157
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter H. Fire Prevention and Safety Re-
quirements
25 TAC §§133.141–133.143

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health

(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.141. Fire Prevention and Protection.

(a) Fire inspections.

(1) Annual inspection. Approval of the fire protection
of a hospital by the local fire department shall be a prerequisite for
licensure.

(2) Purpose of inspection. The purpose of these inspec-
tions shall be to ascertain and to cause to be corrected any conditions
liable to cause fire or violations of any of the provisions or intent of
these rules, or of any other applicable ordinances, which affect fire
safety in any way.

(3) Hazardous or dangerous conditions or materials.
Whenever any of the officers, members, or inspectors of the fire
department or bureau of fire prevention find in any building or upon
any premisesdangerousor hazardous conditionsor materials, removal
or remedy of dangerous conditions or materials shall be carried out
in a manner specified by the head of the local fire department.

(4) Access for inspection. At all reasonable hours, the
chief of the fire department, the chief of the bureau of fire prevention,
or any of the fire inspectors may enter any building or premises for
the purpose of making an inspection or investigation which may be
deemed necessary under the provisions of these rules.

(b) Firereporting. All occurrencesof fire shall be reported to
the local fire authority and shall be reported in writing to the hospital
licensing director as soon as possible but not later than 10 calendar
days following the occurrence.

(c) Fire protection. Fire protection shall be provided in ac-
cordance with the requirements of National Fire Protection Associa-
tion 101, Code for Safety to Life from Fire in Buildings and Struc-
tures, 1997 edition (NFPA 101), §12-7, and §133.161(a)(1) and (2)
of this title (relating to Requirements for Buildings in which Existing
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Licensed Hospitals are Located), and §133.162(a)(1) and (d) of this
title (relating to New Construction Requirements). When required or
installed, sprinkler systems for exterior fire exposures shall comply
with National Fire Protection Association 80A, Recommended Prac-
tice for Protection of Buildings from Exterior Fire Exposures, 1996
edition. All documents published by NFPA as referenced in this sec-
tion may be obtained by writing or calling the NFPA at the following
address or telephone number: National Fire Protection Association, 1
Batterymarch Park, Post Office Box 9101, Quincy, MA 02269-9101
or (800) 344-3555.

(d) Smoking rules. Each hospital shall adopt, implement
and enforce a smoking policy. The policy shall include the minimal
provisions of NFPA 101, §12-7.4.

(e) Fire extinguishing systems. Inspection, testing, and
maintenance of fire-fighting equipment shall be conducted by each
hospital.

(1) Water-based fire protection systems. All fire sprinkler
systems, fire pumps, fire standpipe and hose systems, water storage
tanks, and valves and fire department connections shall be inspected,
tested and maintained in accordance with National Fire Protection
Association 25, Standard for the Inspection, Testing and Maintenance
of Water-Based Fire Protection Systems, 1995 edition.

(2) Range hood extinguishers. Fire extinguishing systems
for commercial cooking equipment, such as at range hoods, shall be
inspected and maintained in accordance with National Fire Protection
Association 96, Standard for Ventilation Control and Fire Protection
of Cooking Operations, 1994 edition.

(3) Portable fire extinguishers. Every portable fire
extinguisher located in a hospital or upon hospital property shall be
installed, tagged, and maintained in accordance with National Fire
Protection Association 10, Standard for Portable Fire Extinguishers,
1994 edition.

(f) Fire protection and evacuation plan. A plan for the
protection of patients in the event of fire and their evacuation from
the building when necessary shall be formulated according to NFPA
101, §12-7. Copies of the plan shall be available to all staff.

(1) Posting requirements. An evacuation floor plan shall
be prominently and conspicuously posted for display throughout the
hospital in public areas that are readily visible to patients, residents,
employees, and visitors.

(2) Annual training. Each hospital shall conduct an
annual training program for instruction of all personnel in the location
and use of fire-fighting equipment. All employees shall be instructed
regarding their duties under the fire protection and evacuation plan.

(g) Fire drills. The hospital shall conduct at least 12 fire
drills each year, one fire drill per shift per quarter, which shall include
communication of alarms, simulation of evacuation of patients and
other occupants, and use of fire-fighting equipment.

(h) Fire alarm system. Every hospital and building used
for patient care shall have an approved fire alarm system. Each fire
alarm system shall be installed and tested as required by National Fire
Protection Association 72, National Fire Alarm Code, 1996 edition,
NFPA 101, §12-3.4, and the requirements of §133.162(d)(5)(N) of
this title (relating to New Construction Requirements).

(i) System for communicating an alarm of fire. A reliable
communication system shall be provided as a means of reporting
a fire to the fire department. This is in addition to the automatic

alarm transmission to the fire department required by NFPA 101,
§12-3.4.3.2.

(j) Fire department access. As an aid to fire department
services, every hospital shall provide the following.

(1) Driveways. The hospital shall maintain driveways,
free from all obstructions, to main buildings for fire department
apparatus use.

(2) Submission of plans. Upon request, the hospital shall
submit a copy of the floor plans of the building to the local fire
department officials.

(3) Outside identification. The hospital shall place proper
identification on the outside of the main building showing the
locations of siamese connections and standpipes as required by the
local fire department services.

(k) Fire department protection. When a hospital is located
outside of the service area or range of the public fire protection,
arrangements shall be made to have the nearest fire department
respond in case of a fire.

§133.142. General Safety.

(a) Safety committee. Each hospital shall have a multi-
disciplinary safety committee. The hospital chief executive officer
(CEO) shall appoint the chairman and members of the safety
committee.

(1) Safety officer. The CEO shall appoint a safety officer
who is knowledgeable in safety practices in health care facilities. The
safety officer shall be a member of the safety committee, and shall
carry out the functions of the safety program.

(2) Safety committee meetings. The safety committee
shall meet as required by the chairman, but not less than quarterly.
Written minutes of each meeting shall be retained for at least one
year.

(3) Safety activities.

(A) Incident reports. The safety committee shall
establish an incident reporting system which includes a mechanism
to ensure that all incidents recorded in safety committee minutes
are evaluated, and documentation is provided to show follow-up and
corrective actions.

(B) Safety policies and procedures. Safety policies
and procedures for each department or service shall be developed,
implemented and enforced.

(C) Safety training and continuing education. Safety
training shall be established as part of new employee orientation and
in the continuing education of all employees.

(4) Written authority. The authority of the safety
committee to take action when conditions exist that are a possible
threat to life, health, or building damage, shall be defined in writing
and approved by the governing body.

(b) Safety manual. Each department or service shall have
a safety policy and procedure manual within their own area that
becomes a part of the overall facility safety manual.

(c) Emergency preparedness.

(1) Disaster management. Each hospital shall develop
plans for effective preparedness, mitigation, response, and recovery
from disasters.
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(2) Disaster plans. National Fire Protection Association
99, Standard for Health Care Facilities, 1996 edition, Chapter 11,
and the State of Texas Emergency Management Plan shall be
used as references to plan and establish the disaster plans. All
documents published by National Fire Protection Association (NFPA)
as referenced in this section may be obtained by writing or calling the
NFPA at the following address or telephone number: National Fire
Protection Association, 1 Batterymarch Park, Post Office Box 9101,
Quincy, MA 02269-9101 or (800) 344-3555. Information regarding
the State of Texas Emergency Management Plan is available from the
city or county emergency management coordinator.

(3) Annual rehearsal. The hospital shall practice the
disaster plans at least one time per year and shall document the
rehearsal of the plans. Documentation of rehearsals for the last three
years shall be retained.

(d) Emergency communication system. An emergency
communication system shall be provided in each facility. The system
shall be self-sufficient and capable of operating without reliance on
the building’ s service or emergency power supply. Such system shall
have the capability of communicating with the available community
or state emergency networks, including police and fire departments.

§133.143. Handling and Storage of Gases, Anesthetics, and
Flammable Liquids.

(a) Flammable germicides. Flammable germicides shall not
be used for preoperative preparation of the surgical field.

(b) Flammable and nonflammable gases and liquids.
Flammability of liquids and gases shall be determined by National
Fire Protection Association 325, Guide to Fire Hazard Properties
of Flammable Liquids, Gases, and Volatile Solids, 1994 edition.
All documents published by National Fire Protection Association
(NFPA) as referenced in this section may be obtained by writing
or calling the NFPA at the following address or telephone number:
National Fire Protection Association, 1 Batterymarch Park, P.O. Box
9101, Quincy, MA 02269-9101 or (800) 344-3555.

(1) Nonflammable gases (examples include, but are not
limited to, oxygen and nitrous oxide) shall be stored and distributed in
accordance with Chapter 4 of the National FireProtection Association
99, Standard for Health Care Facilities, 1996 edition (NFPA 99).

(A) Medical gases and liquefied medical gases shall
be handled in accordance with the requirements of NFPA 99, Chapter
8.

(B) Oxygen shall be administered in accordance with
NFPA 99, §8-6.

(2) Piped flammable gas systems intended for use in
laboratories and piping systems for fuel gases shall comply with
requirements of NFPA 99, §4-6.

(3) Flammable gases shall be stored in accordance with
NFPA 99, §4-6.1.1.

(4) Flammable and combustible liquids used in laborato-
ries shall be handled and stored in accordance with NFPA 99, §10-7,
and National Fire Protection Association 101, Code for Safety to Life
from Fire in Buildings and Structures, 1997 edition, §12-3.2.

(5) Other flammable agents shall be stored in accordance
with NFPA 99, Chapter 6.

(c) Gasoline and gasoline powered equipment. No motor
vehicles including gasoline powered standby generators or any
amount of gasoline shall be located within the hospital building.
Other devices which may cause or communicate fire, and which

are not necessary for patient treatment or care, shall not be stored
within the hospital building. All such devices and materials which
are necessary shall be used within the building only with precautions
which ensure a reasonable degree of safety from fire.

(d) Gas fired appliances. The installation, use and mainte-
nance of gas fired appliances and gas piping installations shall comply
with the National Fire Protection Association 54, National Fuel Gas
Code, 1996 edition. The use of portable gas heaters and unvented
open flame heaters is specifically prohibited.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802158
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter I. Physical Plant and Construction
Requirements
25 TAC §§133.161–133.169

The new sections are proposed under the Health and Safety
Code, §161.132 which provides the Texas Board of Health
(board) with the authority to adopt rules prescribing procedures
for the investigation, coordination, and referral of reports of
concerning abuse and neglect or of illegal, unprofessional
or unethical conduct in hospitals; §222.026 which provides
the board with the authority to adopt rules concerning a
procedure for the acceptance and timely review of complaints
received from hospitals concerning the objectivity, training,
and qualifications of the persons conducting the inspection;
§241.026 which provides the board with the authority to adopt
rules concerning hospital staffing, services, fire prevention,
safety and sanitation, patient care, patient bill of rights, and
compliance with other state and federal laws affecting the
health, safety, and rights of hospital patients; §241.027 which
provides authority for the board to adopt rules to govern
the transfer of patients between hospitals; §241.104 which
provides authority for the board to adopt fees for hospital
plans reviews and construction inspections; §241.123 which
provides authority for the board to adopt standards for the
provision of rehabilitation services; §313.008 which provides the
board with the authority to adopt rules concerning cooperative
agreements; §321.002 which provides the board with the
authority to adopt rules concerning patient bill of rights to
protect the health, safety, and rights of a patient receiving
voluntary or involuntary mental health, chemical dependency,
or comprehensive medical rehabilitation services; and §12.001
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law upon the board,
the department, and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
241.

§133.161. Requirements for Buildings in which Existing Licensed
Hospitals are Located.
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(a) Compliance. All buildings in which existing hospitals
licensed by the Texas Department of Health (department) are located
shall comply with this subsection.

(1) Minimum fire safety and construction requirements.

(A) Existing licensed hospitals shall meet the require-
ments for health care occupancies contained in the 1967, 1973, 1981,
1985, 1991 or 1997 editions of the National Fire Protection Associ-
ation 101, Code for Safety to Life from Fire in Buildings and Struc-
tures, (NFPA 101), the Hospital Licensing Standards (1969 or 1985
editions as amended), and the hospital licensing rules under which the
buildings or sections of buildings were constructed. All documents
published by NFPA as referenced in this section may be obtained by
writing or calling the NFPA at the following address or telephone
number: National Fire Protection Association, 1 Batterymarch Park,
P.O. Box 9101, Quincy, MA 02269-9101 or (800) 344-3555.

(B) Existing hospitals or portions of existing hospitals
constructed prior to the adoption of any of the editions of NFPA 101,
the Hospital Licensing Standards, and the hospital licensing rules
listed in subparagraph (A) of this paragraph, shall comply with this
section and Chapter 13, NFPA 101, 1997 edition.

(C) Compliance with the requirements of Chapter
3 of the National Fire Protection Association 101A, Alternative
Approaches to Life Safety, 1995 edition, (relating to Fire Safety
Evaluation System for Health Care Occupancies) will be acceptable
in lieu of complying with the requirements of NFPA 101, Chapter
13.

(2) Seclusion room. When mental health services are
offered in an existing hospital for inpatients, seclusion room(s)
meeting the requirements of §133.163(p)(1)(B)(viii)(I) of this title
(relating to Hospital Spatial Requirements) shall be provided.

(3) Remodeling of existing facilities. All requirements
listed in this chapter relating to new construction are applicable to
renovations, additions and alterations unless stated otherwise.

(A) Alteration or installation of new equipment. Any
alteration or any installation of new equipment shall be accomplished
as nearly as practicable with the requirements for new construction,
except that when existing conditions make changes impractical to
accomplish, minor deviations from functional requirements may be
permitted if the intent of the requirements is met and if the care and
safety of patients will not be jeopardized.

(B) Installation, alteration, or extension approval. No
new system of mechanical, electrical, plumbing, fire protection, or
piped medical gas system may be installed or any such existing
system may be replaced, materially altered or extended in an existing
building licensed as a hospital, until complete plans and specifications
for the replacement, installation, alteration, or extension have been
submitted to the department, reviewed and approved in accordance
with §133.167 of this title (relating to Preparation, Submittal, Review
and Approval of Plans).

(C) Minor remodeling or alterations. All remodeling
or alterations which do not involve alterations to load bearing
members or partitions, change functional operation, affect fire safety,
add or subtract beds or services for which the hospital is licensed,
and do not involve changes listed in subparagraph (B) of this
paragraph, shall be submitted for approval without submitting contract
documents. Such approval shall be requested in writing with a brief
description of the proposed changes and accompanied by plans or
sketches of the area being remodeled.

(D) Major remodeling or alterations. Plans shall be
submitted in accordance with §133.167 of this title for all major
remodeling or alterations. All remodeling or alterationswhich involve
alterations to load bearing members or partitions, change functional
operation, affect fire safety, or add beds or services over those for
which the hospital is licensed are considered as major remodeling
and alterations.

(E) Phasing of construction in existing facilities.
Projects involving alterations of and additions to existing buildings
shall be programmed and phased so that on-site construction will
minimize disruptions of existing functions. Access, exit access,
and fire protection shall be maintained so that the safety of the
occupantswill not be jeopardized during construction. Dust and vapor
barriers shall be provided to separate areas undergoing demolition and
construction from occupied areas. Temporary sound barriers shall be
provided where intense prolonged construction noises will disturb
patients or staff in the occupied portions of the building.

(F) Nonconforming conditions. When doing renova-
tion work, if it is found to be infeasible to correct all of the noncon-
forming conditions in the existing hospital in accordance with these
rules, a conditional approval may be granted by the department if
the operation of the hospital, necessary access by the handicapped,
and safety of the patients are not jeopardized by the nonconforming
condition.

(b) Previously licensed hospitals. Buildingswhich have been
licensed previously as hospitals but have been vacated or used for
purposes other than as hospitals and which are not in compliance with
the 1967, 1973, 1981, 1985, 1991 or 1997 editions of the NFPA 101,
the Hospital Licensing Standards (1969 or 1985 editionsasamended),
and hospital licensing rules under which the building or sections of
buildings were constructed shall comply with the requirements of
§133.162 of this title (relating to New Construction Requirements),
§133.163 of this title, §133.165 of this title (relating to Building
with Multiple Occupancies), §133.167 of this title, and §133.168 of
this title (relating to Record Drawings, Manuals and Design Data),
inclusively.

§133.162. New Construction Requirements.

(a) Hospital location. Any proposed new hospital shall be
easily accessible to the community and to service vehicles such
as delivery trucks, ambulances, and fire protection apparatus. No
building may be converted for use as a hospital which, because of
its location, physical condition, state of repair, or arrangement of
facilities, would be hazardous to the health and safety of the patients.

(1) Hazardous locations.

(A) Underground and above ground hazards. New
hospitals or additions to existing hospitals shall not be constructed
near hazardous locations including but not limited to underground
liquid butane or propane, liquid petroleum or natural gas transmission
lines, high pressure lines, and not under high voltage electrical lines.

(B) Fire hazards. New hospitals shall not be built
within 300 feet of above ground or underground storage tanks
containing liquid petroleum or other flammable liquids used in
connection with a bulk plant, marine terminal, aircraft refueling,
bottling plant of a liquefied petroleum gas installation, or near other
hazardous or hazard producing plants.

(2) Undesirable locations.

(A) Nuisance producing sites. New hospitals shall not
be located near nuisance producing industrial sites, feed lots, sanitary
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landfills, or manufacturing plants producing excessive noise or air
pollution.

(B) Cemeteries. New hospitals shall not be located
near a cemetery in a manner that allows direct view of the cemetery
from patient windows.

(C) Flood plains. Construction of new hospitals shall
be avoided in designated flood plains. Where such is unavoidable, ac-
cess and required functional hospital components shall be constructed
above the designated flood plain. This requirement also applies to
new additions to existing hospitals and facilities or portions of facili-
ties which have been licensed previously as hospitals but which have
been vacated or used for purposes other than hospitals. This require-
ment does not apply to remodeling of existing licensed hospitals.

(D) Airports. Construction of new hospitals shall be
avoided in close proximity to airports. When hospitals are proposed
to be located near airports, recommendations of the Texas Aviation
Authority and the Federal Aviation Authority shall apply. A hospital
may not be constructed within a rectangular area formed by lines
perpendicular to and two miles (10,560 feet) from each end of any
runway and by lines parallel to and one-half mile (2,640 feet) from
each side of any runway.

(b) Environmental considerations. Development of a hospi-
tal site and hospital construction shall be governed by state and local
regulations and requirements with respect to the effect of noise and
traffic on the community and the environmental impact on air and
water.

(c) Hospital site.

(1) Paved roads and walkways. Paved roads shall be
provided within the lot lines to provide access from public roads to
the main entrance, emergency entrance, entrances serving community
activities, and to service entrances, including loading and unloading
docks for delivery trucks.

(A) Emergency entrance. Hospitals having an orga-
nized emergency services department shall have the emergency en-
trance well marked to facilitate entry from the public roads or streets
serving the site.

(B) Access to emergency department. Access to the
emergency entrance shall not conflict with other vehicular traffic or
pedestrian traffic and shall be located so as not to be compromised
by floods.

(C) Pedestrian traffic. Finished surface walkways
shall be provided for pedestrians.

(2) Parking. Off-street parking shall be available for visi-
tors, employees, and staff. Parking structures directly accessible from
a hospital shall comply with National Fire Protection Association
88A, Standard for Parking Structures, 1995 edition. This require-
ment does not apply to freestanding parking structures. All docu-
ments published by National Fire Protection Association (NFPA) as
referenced in this section may be obtained by writing or calling the
NFPA at the following address or telephone number: National Fire
Protection Association, 1 Batterymarch Park, P.O. Box 9101, Quincy,
MA 02269-9101 or (800) 344-3555.

(A) Number of parking places. In the absence of a
formal parking study, one parking space shall be provided for each
day shift employee plus one space for each patient bed. This ratio
may be reduced in an area convenient to a public transportation
system or to public parking facilities on the basis of a formal parking

study. Parking facilities shall be increased accordingly when the size
of existing facilities is increased.

(B) Additional parking. Additional parking shall be
required to accommodate medical staff, outpatient and other services
when such services are provided.

(C) Emergency and delivery parking. Separate park-
ing facilities shall be provided for emergency and delivery vehicles.

(D) Handicapped parking. Parking spaces for handi-
capped persons shall be provided in accordance with the Texas Ac-
cessibility Standards of the Architectural Barriers Act, Texas Civil
Statutes, Article 9102, administered by the Texas Department of Li-
censing and Regulation (TDLR).

(d) Building design and construction requirements. Every
building and every portion thereof shall be designed and constructed
to sustain all dead and live loads in accordance with accepted en-
gineering practices and standards and the local governing building
codes. Where there is no local governing building code, one of the
following codes shall be adhered to: Uniform Building Code, 1997
edition, published by the International Conference of Building Of-
ficials, 5360 Workman Mill Road, Whittier, California 90601, tele-
phone (562) 699-0541; or the Standard Building Code, 1997 edition,
published by theSouthern Building Code CongressInternational, Inc.,
900 Montclair Road, Birmingham, Alabama 35213-1206, telephone
(205) 591-1853.

(1) General architectural requirements. All new construc-
tion, including conversion of an existing building to a hospital, and
establishing a separately licensed hospital in a building with an exist-
ing licensed hospital, shall comply with Chapter 12 of the National
Fire Protection Association 101, Code for Safety to Life from Fire
in Buildings and Structures, 1997 edition (NFPA 101), and subchap-
ters H and I of this chapter (relating to Fire Prevention and Safety
Requirements, and Physical Plant and Construction Requirements, re-
spectively).

(A) Special design provisions. Special provisions
shall be made in the design of a hospital in regions where local
experience shows loss of life or extensive damage to buildings
resulting from hurricanes, tornadoes, or floods.

(B) Foundations. Foundations shall rest on natural
solid bearing if satisfactory bearing is available. Proper soil-
bearing values shall be established in accordance with recognized
requirements. If solid bearing is not encountered at practical depths,
the structure shall be supported on driven piles or drilled piers
designed to support the intended load without detrimental settlement,
except that one-story buildings may rest on a fill designed by a soils
engineer. When engineered fill is used, site preparation and placement
of fill shall be done under the direct full-time supervision of the
soils engineer. The soils engineer shall issue a final report on the
compacted fill operation and certification of compliance with the job
specifications. All footings shall extend to a depth not less than one
foot below the estimated maximum frost line.

(C) Physical environment. A physical environment
that protects the health and safety of patients, personnel, and the
public shall be provided in each hospital. The physical premises
of the hospital and those areas of the hospital’s physical structure
that are used by the patients (including all stairwells, corridors, and
passageways) shall meet the local building and fire safety codes and
subchapters H and I of this chapter.

(D) Construction type. A hospital may occupy an
entire building or portion of a building, provided the entire building
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complies with new construction requirements (type of construction
permitted for hospitals by NFPA 101, §12-1.6.2), and the entire
building is protected with a fire sprinkler system conforming with
requirements of National Fire Protection Association 13, Standard
for the Installation of Sprinkler Systems, 1996 Edition (NFPA 13).

(E) Separate buildings. Portions of a building divided
horizontally with four-hour fire rated walls which are continuous
(without offsets) from the foundation to above the roof shall be
considered as a separate building. Only communicating openings
are permitted in the dividing fire barriers which shall occur only in
corridors and shall be protected by three-hour, Class A fire doors.

(F) Design for the handicapped. Special consider-
ations benefitting handicapped staff, visitors, and patients shall be
provided.

(i) A hospital shall be designed in accordance with
the Texas Accessibility Standards of the Architectural Barriers Act,
Texas Civil Statutes, Article 9102. Plans shall be submitted to the
TDLR in accordance with 16 Texas Administrative Code, Chapter
68. Proof of submittal to TDLR shall be submitted to the Texas
Department of Health (department) by the architect. Any waiver of
accessibility standards by TDLR must beapproved by the department.

(ii) Each hospital shall comply with the Americans
with Disabilities Act of 1990, Public Law 101-336, 42 United States
Code, Chapter 126, and Title 36 Code of Federal Regulations,
Part 1191, Appendix A, Accessibility Guidelines for Buildings and
Facilities.

(G) Other regulations. Certain projects may be subject
to other regulations, including those of federal, state, and local
authorities. The more stringent standard or requirement shall apply
when a difference in requirements for construction exists.

(H) Exceeding minimum requirements. Nothing in
this subchapter shall be construed to prohibit a better type of building
construction, more exits, or otherwise safer conditions than the
minimum requirements specified in this subchapter.

(I) Equivalency. Nothing in this subchapter is in-
tended to prevent the use of systems, methods, or devices of equiva-
lent or superior quality, strength, fire resistance, effectiveness, dura-
bility, and safety to those prescribed by this subchapter, providing
technical documentation which demonstrates equivalency is submit-
ted to the department for approval.

(J) Freestanding buildings (not for patient use). Sep-
arate freestanding buildings for nonpatient use such as the heat-
ing plant, boiler plant, laundry, repair workshops, or general stor-
age may be of unprotected non-combustible construction, protected
non-combustible construction, or fire-resistive construction and be de-
signed in accordance with other occupancy classifications require-
ments listed in NFPA 101.

(K) Freestanding buildings (for patient use other than
sleeping). Buildings containing areas for patient use which do not
contain patient sleeping areas and in which care or treatment is ren-
dered to ambulatory inpatients who are capable of judgment and ap-
propriate physical action for self-preservation under emergency con-
ditions, may be classified as business or ambulatory care occupancies
as listed in NFPA 101, Chapter 26 and §12-6, respectively, instead of
hospital occupancy.

(L) Energy conservation. In new construction and
in major alterations and additions to existing buildings and in new
buildings, electrical and mechanical components shall be selected for
efficient utilization of energy.

(M) Heliports. Heliports located on hospital buildings
shall comply with National Fire Protection Association 418, Standard
for Heliports, 1995 edition.

(2) General detail and finish requirements. Details
and finishes in new construction projects, including additions and
alterations, shall be in compliance with this paragraph, with NFPA
101, Chapter 12, with local building codes, and with any specific
detail and finish requirements for the particular unit as contained in
§133.163 of this title (relating to Hospital Spatial Requirements).

(A) General detail requirements.

(i) Fire safety. Fire safety features, including
compartmentation, means of egress, automatic extinguishing systems,
inspections, smoking regulations, and other details relating to fire
prevention and fire protection shall comply with §133.161 of this title
(relating to Requirements for Buildings in which Existing Licensed
Hospitals are Located), and NFPA 101, Chapter 12 requirements
for hospitals. The Fire Safety Evaluation System for Health Care
Occupancies contained in the National Fire Protection Association
101A, Alternative Approaches to Life Safety, 1995 edition, Chapter
3, shall not be used in new building construction, renovations or
additions to existing hospitals.

(ii) Access to exits. Corridors providing access to
all roomsand exitsshall be at least eight feet in clear and unobstructed
width (except as allowed by NFPA 101, §12-2.3.3, Exceptions 1 and
2), not less than eight feet in height, and constructed in accordance
with requirements listed in NFPA 101, §12-3.6.

(iii) Corridors in other occupancies. Public cor-
ridors in outpatient, administrative, and service areas which are de-
signed to other than hospital requirements and are the required means
of egress from the hospital shall be not less than five feet in width.

(iv) Encroachment into the means of egress. Items
such as drinking fountains, telephone booths or stations, vending
machines, and portable equipment shall be so located as to not project
into and restrict exit corridor traffic or reduce the exit corridor width
below the required minimum.

(v) Doors in means of egress. All door leaves in the
means of egress shall be not less than 44 inches wide or as otherwise
permitted for hospitals by NFPA 101, §12-2.3.5.

(vi) Sliding doors. When sliding doors are pro-
vided to ameansof egress corridor, thesliding doorsshall have break-
away provisions, positive latching devices, and shall be installed to
resist passage of smoke.

(vii) Control doors. Cross-corridor control doors
shall consist of two 44-inch wide leaves which swing in a direction
opposite from the other, or of the double acting type.

(viii) Emergency access. Rooms containing bath-
tubs, showers, and water closets, intended for patient use shall be
provided with at least one door having hardware which will permit
access from the outside in any emergency. Door leaf width of such
doors shall not be less than 36 inches.

(ix) Obstruction of corridors. All doors which
swing towards the corridor must be recessed. Corridor doors to
rooms not subject to occupancy (walk-in type closets are considered
as rooms subject to occupancy) may swing into the corridor, provided
that such doors comply with the requirements of NFPA 101, §5-
2.1.4.3.

(x) Stair landing. Doors shall not open immedi-
ately onto a stair without a landing. The landing shall be 44 inches
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deep or have a depth at least equal to the door width, whichever is
greater.

(xi) Doors to rooms subject to occupancy. All
doors to rooms subject to occupancy shall be of the swing type
except that horizontal sliding doors complying with the requirements
of NFPA 101, §12-2.2.2.9 arepermitted. Door leavesto rooms subject
to occupancy shall not be less than 36 inches wide.

(xii) Operable windows and exterior doors. Win-
dows that can beopened without toolsor keysand outer doorswithout
automatic closing devices shall be provided with insect screens.

(xiii) Glazing. Glass doors, lights, sidelights,
borrowed lights, and windows located within 12 inches of a door
jamb or with a bottom-frame height of less than 18 inches above the
finished floor shall be glazed with safety glass or plastic glazing
material that will resist breaking and will not create dangerous
cutting edges when broken. Similar materials shall be used for wall
openings in activity areas such as recreation and exercise rooms,
unless otherwise required for fire safety. Safety glass, tempered or
plastic glazing materials shall be used for shower doors and bath
enclosures, interior windows and doors. Plastic and similar materials
used for glazing shall comply with the flame-spread ratings of NFPA
101, §12-3.3.

(xiv) Fire doors. All fire doors shall be listed by
an independent testing laboratory and shall meet the construction
requirements for firedoors in National FireProtection Association 80,
Standard for Fire Doors and Fire Windows, 1995 edition . Reference
to a labeled door shall be construed to include labeled frame and
hardware.

(xv) Elevator doors. Elevator shaft openings shall
be protected with a B labeled one-hour fire protection rated doors
in buildings less than four stories; and one and one-half hour fire
protection rated doors in buildings four or more stories.

(xvi) Elevator lobbies. Elevator lobbies shall have
at least 10 feet of clear floor space in front of the elevator doors.

(xvii) Grab bars. Grab bars shall be provided at
patient toilets, showers and tubs. The bars shall be one and one-half
inches in diameter, shall have one and one-half inches clearance to
walls, and shall have sufficient strength and anchorage to sustain a
concentrated vertical or horizontal load of 250 pounds. Grab bars
are not permitted at bathing and toilet fixtures in mental health and
chemical dependency units unless designed and installed to eliminate
the possibility of patients harming themselves.

(xviii) Soap dishes. Recessed soap dishes shall be
provided at all showers and bathtubs.

(xix) Hand washing facilities. Location and ar-
rangement of fittings for hand washing facilities shall permit their
proper use and operation. Hand washing fixtures with hands-free
operable controls shall be provided within each procedure room,
workroom, examination, and treatment room. Particular care shall
be given to the clearances required for blade-type operating handles.
Lavatories and hand washing facilities shall be securely anchored to
withstand an applied vertical load of not less than 250 pounds on
the front of the fixture. In addition to the specific areas noted, hand
washing facilities shall be provided and conveniently located for staff
use throughout the hospital where patient care and services are pro-
vided.

(xx) Hand drying. Provisions for hand drying shall
be included at all hand washing facilities except scrub sinks. There
shall be hot air dryers or individual paper or cloth units enclosed in

such a way as to provide protection against dust or soil and ensure
single unit dispensing.

(xxi) Mirrors. Mirrors shall not be installed at hand
washing fixtures where asepsis control and sanitation requirements
would be lessened by hair combing.

(xxii) Ceiling heights. The minimum ceiling height
shall be eight feet with the following exceptions.

(I) Boiler rooms. Boiler rooms shall have
ceiling clearances not less than 2 feet 6 inches above the main boiler
header and connecting piping.

(II) Rooms with ceiling mounted equipment.
Rooms containing ceiling mounted equipment shall have the ceiling
height clearance increased to accommodate the equipment or fixtures.

(III) Overhead clearance. Suspended tracks,
rails, pipes, signs, lights, door closures, exit signs, and other fixtures
that protrude into the path of normal traffic shall not be less than 6
feet 8 inches above the finished floor.

(IV) Lesser ceiling heights. Ceilings in storage
rooms, toilet rooms, and other minor rooms shall be not less than 7
feet 6 inches.

(xxiii) Areas producing impact noises. Recreation
rooms, exercise rooms, and similar spaces where impact noises may
be generated shall not be located directly over patient bed area or
operating rooms unless special provisionsaremadeto minimizenoise.

(xxiv) Noise reduction. Noise reduction criteria in
accordance with the Table 1 in §133.169(a) of this title (relating to
Tables) shall apply to partitions, floor, and ceiling construction in
patient areas.

(xxv) Rooms with heat producing equipment.
Rooms containing heat-producing equipment such as heater rooms,
laundries, etc. shall be insulated and ventilated to prevent any occu-
pied floor surface above from exceeding a temperature differential
of 10 degrees Fahrenheit above the ambient room temperature.

(xxvi) Chutes. Linen and refuse chutes shall
comply with the requirements of National Fire Protection Association
82, Standard on Incinerators and Waste and Linen Handling Systems
and Equipment, 1994 edition, and NFPA 101, §12-5.4.

(xxvii) Thresholds and expansion joint covers.
Thresholds and expansion joint covers shall be flush with the floor
surface to facilitate the use of wheelchairs and carts. Expansion and
seismic joints shall beconstructed to restrict thepassageof smokeand
fire and shall be listed by a nationally recognized testing laboratory.

(xxviii) Housekeeping room.

(I) In addition to the housekeeping room(s)
required in certain departments, sufficient housekeeping rooms shall
be provided throughout the hospital as required to maintain a clean
and sanitary environment.

(II) Each housekeeping room shall contain a
floor receptor or service sink and storage space for housekeeping
equipment and supplies.

(B) General finish requirements.

(i) Cubicle curtains and draperies.

(I) Cubicle curtains, draperies and other hang-
ing fabrics shall be noncombustible or flame retardant and shall pass
both the small scale and the large scale tests of National Fire Pro-
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tection Association 701, Standard Methods of Fire Tests for Flame-
Resistant Textiles and Films, 1996 edition. Copies of laboratory test
reports for installed materials shall be submitted to the department at
the time of the final construction inspection.

(II) Cubicle curtains shall be provided to assure
patient privacy.

(ii) Flame spread, smoke development and noxious
gases. Flame spread and smoke developed limitations of finishes
shall comply with Table 2 of §133.169(b) of this title and NFPA
101, §6-5.1 and §31-4.5. The use of materials known to produce
large or concentrated amounts of noxious or toxic gases shall not
be used in exit accesses or in patient areas. Copies of laboratory
test reports for installed materials tested in accordance with National
Fire Protection Association 255, Standard Method of Test of Surface
Burning Characteristics of Building Materials, 1996 edition, shall be
provided.

(iii) Floor finishes. Flooring shall be easy to clean
and have wear resistance appropriate for the location involved. Floors
that are subject to traffic while wet (such as shower and bath areas,
kitchens, and similar work areas) shall have a nonslip surface. In
all areas frequently subject to wet cleaning methods, floor materials
shall not be physically affected by germicidal and cleaning solutions.
The following are acceptable floor finishes:

(I) painted concrete;

(II) vinyl and vinyl composition tiles and
sheets;

(III) seamless vinyl and seamless composition
flooring. Where required, seamless flooring shall be impervious to
water, coved and installed integral with the base, tightly sealed to the
wall, and without voids that can harbor insects or retain dirt particles.
Welded flooring is acceptable;

(IV) ceramic and quarry tile;

(V) wood floors;

(VI) carpet flooring. Carpeting installed in in-
tensive care units, nurseries, patient rooms and similar patient care
areas shall be treated to prevent bacterial and fungal growth; and

(VII) terrazzo.

(iv) Wall finishes. Wall finishes shall be smooth,
washable, moisture resistant, and cleanable by standard housekeeping
practices. Wall finishes shall comply with requirements contained in
Table 2 of §133.169(b) of this title, and NFPA 101, §12-3.3.

(I) Wall finishes shall be water resistant in the
immediate area of plumbing fixtures.

(II) Wall finishes in areas subject to frequent
wet cleaning methods shall be impervious to water, tightly sealed
and without voids.

(v) Floor, wall and ceiling penetrations. Floor, wall
and ceiling penetrations by pipes, ducts, and conduits shall be tightly
sealed to minimize entry of dirt particles, rodents and insects. Joints
of structural elements shall be similarly sealed.

(vi) Ceiling types. All occupied rooms and spaces
shall be provided with finished ceilings. Ceilings which are a part
of a rated roof/ceiling assembly or a floor/ceiling assembly shall be
constructed of listed components and installed in accordance with the
listing. Three types of ceilings that are required in various areas of
the hospital are:

(I) Ordinary ceilings. Ceilings such as acousti-
cal tiles installed in a metal grid which are dry cleanable with equip-
ment used in daily housekeeping activitiessuch as dusters and vacuum
cleaners.

(II) Washable ceilings. Ceilings that are made
of washable, smooth, moisture impervious materials such as painted
lay-in gypsum wallboard or vinyl faced acoustic tile in a metal grid.

(III) Monolithic ceilings. Ceilings which are
monolithic from wall to wall (painted solid gypsum wallboard),
smooth and without fissures, open joints, or crevices and with a
washable and moisture impervious finish.

(vii) Special construction. Special conditions may
require special wall and ceiling construction for security in areas such
as storage of controlled substances and areas where patients are likely
to attempt suicide or escape.

(viii) Flammable anesthetizing locations.
Flammable anesthetic locations in which flammable anesthetic
agents are stored or administered shall comply with Annex 2 of the
National Fire Protection Association 99, Standard for Health Care
Facilities, 1996 edition (NFPA 99).

(ix) Materials finishes. Materials known to pro-
duce noxious gases when burned shall not be used for mattresses,
upholstery, and wall finishes.

(3) General mechanical requirements. This paragraph
contains common requirements for mechanical systems; steam and
hot and cold water systems; air-conditioning, heating and ventilating
systems; plumbing fixtures; piping systems; and thermal and acous-
tical insulation. The hospital shall comply with the requirements of
this paragraph and any specific mechanical requirements for the par-
ticular unit of the hospital in accordance with §133.163 of this title.

(A) Cost. All mechanical systems shall be designed
for overall efficiency and life cycle costing, including operational
costs. Recognized engineering procedures shall be followed to
achieve the most economical and effective results. In no case shall
patient care or safety be sacrificed for conservation.

(B) Equipment location. Mechanical equipment may
be located indoors or outdoors (when in a weatherproof enclosure),
or in separate building(s).

(C) Vibration isolation. Mechanical equipment shall
be mounted on vibration isolators as required to prevent unacceptable
structure-borne vibration. Ducts, pipes, etc. connected to mechanical
equipment which is a source of vibration shall be isolated from the
equipment with vibration isolators.

(D) Performance and acceptance. Prior to completion
and acceptance of the facility, all mechanical systems shall be tested,
balanced, and operated to demonstrate to the design engineer or his
representative that the installation and performance of these systems
conform to the requirements of the plans and specifications.

(i) Material lists. Upon completion of the contract,
the owner shall be provided with parts lists and procurement infor-
mation with numbers and description for each piece of equipment.

(ii) Instructions. Upon completion of the contract,
the owner shall be provided with instructions in the operational use
of systems and equipment as required.

(E) Heating, ventilating and air conditioning (HVAC)
systems. All HVAC systems shall comply with and shall be installed
in accordance with the requirements of National Fire Protection
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Association 90A, Standard for the Installation of Air Conditioning
and Ventilating Systems, 1996 edition, (NFPA 90A), NFPA 99,
Chapter 5, the requirements contained in this subparagraph, and
the specific requirements for a particular unit in accordance with
§133.163 of this title.

(i) General ventilation requirements. All rooms
and areas in the hospital shall have provision for positive ventilation.
Fans serving exhaust systems shall be located at the discharge end
and shall be conveniently accessible for service. Exhaust systems
may be combined, unless otherwise noted, for efficient useof recovery
devices required for energy conservation. The ventilation rates shown
in Table 3 of §133.169(c) of this title shall be used only as minimum
requirements since they do not preclude the use of higher rates that
may be appropriate.

(I) Cost reduction methods. To reduce utility
costs, facility design shall utilize energy conserving procedures
including recovery devices, variable air volume, load shedding,
systems shut down or reduction of ventilation rates (when specifically
permitted) in certain areas when unoccupied, insofar as patient care
is not jeopardized.

(II) Economizer cycle. Mechanical ventilation
shall be arranged to take advantage of outside air supply by using
an economizer cycle when appropriate to reduce heating and cooling
systems loads. Innovative design that provides for additional energy
conservation while meeting the intent of this section for acceptable
patient care will be considered.

(III) Outside air intake locations. Outside air
intakes shall be located at least 25 feet from exhaust outlets of ven-
tilating systems, combustion equipment stacks, medical-surgical vac-
uum systems, plumbing vents, or areas which may collect vehicular
exhaust or other noxious fumes. (Prevailing winds and proximity to
other structures may require other arrangements). Plumbing and vac-
uum vents that terminate five feet above the level of the top of the
air intake may be located as close as 10 feet.

(IV) Low air intake location limit. The bottom
of outside air intakes serving central systems shall be located as high
as practical but at least six feet above ground level, or if installed
above the roof, three feet above the roof level.

(V) Contaminated air exhaust outlets. Exhaust
outlets from areas (kitchen hoods, ethylene oxide sterilizers, etc.) that
exhaust contaminated air shall be above the roof level and arranged
to exhaust upward.

(VI) Directional air flow. Ventilation systems
shall be designed and balanced to provide directional flow as shown
in Table 3 of §133.169(c) of this title. For reductions and shut down
of ventilation systems when a room is unoccupied, the provisions in
Note 4 of Table 3 of §133.169(c) of this title shall be followed.

(VII) Areas requiring fully ducted systems.
Fully ducted supply, return and exhaust air for HVAC systems shall
be provided for all critical care areas, sensitive care areas, all areas
requiring asterile regimen and where required for firesafety purposes.
Combination systems, utilizing both ducts and plenums for movement
of air in these areas shall not be permitted. Such areas include,
but are not limited to, surgical facilities, delivery rooms, intensive
care units (ICUs), cardiac care units (CCUs), protective environment
suites, neonatal care unit, special procedure rooms, nurseries, LDR
and LDRP rooms, isolation rooms, sterile processing, sterile storage
rooms and food preparation areas.

(VIII) Ventilation start-up requirements. Air
handling systems shall not be started up and operated without the
filters installed in place. This includes the 90% and 99.97% efficiency
filters where required. Ducts shall be cleaned thoroughly by an air
duct cleaning contractor when the air handling systems have been
operating without the required filters in place.

(IX) Humidifier location. When duct humidi-
fiers are located upstream of the final filters, they shall be located at
least 15 feet from the filters. Ductwork with duct-mounted humidi-
fiers shall be provided with a means of removing water accumulation.
An adjustable high-limit humidistat shall be located downstream of
the humidifier to reduce the potential of condensation inside the duct.
All duct take-offs should be sufficiently downstream of the humidifier
to ensure complete moisture absorption. Reservoir-type water spray
or evaporative pan humidifiers shall not be used.

(ii) Filtration requirements. All central air han-
dling systems serving patient care areas, including nursing unit cor-
ridors, shall be equipped with filters having efficiencies equal to,
or greater than, those specified in Table 4 of §133.169(d) of this
title. Filter efficiencies shall be average efficiencies tested in ac-
cordance with American Society of Heating, Refrigerating, and Air-
conditioning Engineers (ASHRAE), Inc., Standard 52, 1992 edition,
(relating to Graviometric and Dust Spot Procedures for Testing Air
Cleaning Devices Used in General Ventilation for Removing Partic-
ulate Matter). All joints between filter segments, and between filter
segments and the enclosing ductwork, shall have gaskets and seals
to provide a positive seal against air leakage. Air handlers serving
more than one room shall be considered as central air handlers. All
documents published by ASHRAE as referenced in this section may
be obtained by writing or calling the ASHRAE, Inc. at the following
address or telephone number: ASHRAE, Inc., 1791 Tullie Circle, N.
E., Atlanta, GA 30329; telephone (404) 636-8400.

(I) Filtration requirements for air handling units
serving single rooms requiring asepsis control. Dedicated air handlers
serving only one room where asepsis control is required, such as, but
not limited to, operating rooms, delivery rooms, special procedure
rooms, and nurseries shall be equipped with filters having efficiencies
equal to, or greater than, those specified for patient care areas in Table
4 of §133.169(d) of this title.

(II) Filtration requirements for air handling
units serving other single rooms. Dedicated air handlers serving all
other single rooms shall be equipped with nominal filters installed at
the return air grille.

(III) Location of multiple filters. Where two
filter beds are required by Table 4 of §133.169(d) of this title, filter
bed number one shall be located upstream of the air-conditioning
equipment, and filter bed number two shall be downstream of the
supply fan or blowers.

(IV) Location of single filters. Where only one
filter bed is required by Table 4 of §133.169(d) of this title, it shall
be located upstream of the supply fan. Filter frames shall be durable
and constructed to provide an airtight fit with the enclosing ductwork.

(V) Pressure monitoring devices. A manometer
or draft gauge shall be installed across each filter bed having a
required efficiency of 75% or more including hoods requiring high
efficiency particulate air (HEPA) filters.

(iii) Thermal and acoustical insulation for air
handling systems. Asbestos insulation shall not be used.
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(I) Thermal duct insulation. Air ducts and
casings with outside surface temperature below ambient dew point
or temperature above 80 degrees Fahrenheit shall be provided with
thermal insulation.

(II) Insulation in air plenums and ducts. Lin-
ings in air ducts and equipment shall meet the Erosion Test Method
described in Underwriters’ Laboratories, Inc., Standard Number 181
(relating to Factory-Made Duct Materials and Air Duct Connectors).
This document may be obtained from the Underwriters’ Laboratories,
Inc., 333 Pfingsten Road, Northbrook, IL 60062-2096.

(III) Insulation flame spread and smoke devel-
oped ratings. Interior and exterior insulation, including finishes and
adhesives on the exterior surfaces of ducts and equipment, shall have
a flame spread rating of 25 or less and a smoke developed rating of
50 or less as required by NFPA 90A, Chapters 2 and 3.

(IV) Linings and acoustical traps. Duct lining
and acoustical traps exposed to air movement shall not be used in
ducts serving critical care areas. This requirement shall not apply
to mixing boxes and acoustical traps that have approved nonabrasive
coverings over such linings.

(V) Frangible insulation. Insulation of soft and
spray-on types shall not be used where it is subject to air currents or
mechanical erosion or where loose particlesmay create amaintenance
problem.

(VI) Existing duct linings. Internal linings shall
not be used in ducts, terminal boxes, or other air system components
supplying operating rooms, delivery rooms, birthing rooms, labor
rooms, recovery rooms, nurseries, trauma rooms, isolation rooms, and
intensive care units unless terminal filters of at least 90% efficiency
are installed downstream of linings.

(iv) Ventilation for anesthetizing locations. Venti-
lation for anesthetizing locations, as defined in NFPA 99, §2-2, shall
comply with NFPA 99, §12-4.1.2.1, and any specific ventilation re-
quirements for the particular unit in accordance with §133.163 of this
title.

(I) Smoke removal systems for windowless
anesthetizing locations. Smoke removal systems shall be provided
in all windowless anesthetizing locations in accordance with NFPA
99, §5-4.1.2.

(II) Smoke removal systems for surgical suites.
Smoke removal systems shall be provided in all surgical suites in
accordance with NFPA 99, §5-4.1.3.

(III) Smoke exhaust grilles. Exhaust grilles for
smoke evacuation systems shall be ceiling mounted.

(v) Location of return and exhaust air devices. The
bottoms of wall mounted return and exhaust air openings shall be at
least four inches above the floor. Return air openings located less
than six inches above the floor shall be provided with nominal filters.
All exhaust air openings and return air openings located higher than
six inches but less than seven feet above the floor shall be protected
with grilles or screens having openings through which a one-half inch
sphere will not pass.

(vi) Ray protection. Ducts which penetrate con-
struction intended for X-ray or other ray protection shall not impair
the effectiveness of the protection.

(vii) Fire damper requirements. Fire dampers shall
be located and installed in all ducts at the point of penetration of

a two-hour or higher fire rated wall or floor in accordance with the
requirements of NFPA 101, §12-5.2.

(viii) Smoke damper requirements. Smoke
dampers shall be located and installed in accordance with the
requirements of NFPA 101, §12-3.7.3, and NFPA 90A, Chapter 3.

(I) Fail-safe installation. Smoke dampers shall
close on activation of the fire alarm system by smoke detectors in-
stalled and located as required by National Fire Protection Associa-
tion 72, National Fire Alarm Code, 1996 edition (NFPA 72), Chapter
5; NFPA 90A, Chapter 4; and NFPA 101, §12-3.7; the fire sprinkler
system; and upon loss of power. Smoke dampers shall not close by
fan shut-down alone. This requirement applies to all existing and
new installations.

(II) Interconnection of air handling fans and
smoke dampers. Air handling fans and smoke damper controls may
be interconnected so that closing of smoke dampers will not damage
the ducts.

(III) Frangible devices. Use of frangible de-
vices for shutting smoke dampers is not permitted.

(ix) Acceptable damper assemblies. Only fire
damper and smoke damper assemblies integral with sleeves and listed
for the intended purpose shall be acceptable.

(x) Duct access doors. Unobstructed access to duct
openings in accordance with NFPA 90A, §2-3.4, shall be provided
in ducts within reach and sight of every fire damper, smoke damper
and smoke detector. Each opening shall be protected by an internally
insulated door which shall be labeled externally to indicate the fire
protection device located within.

(xi) Restarting controls. Controls for restarting
fans may be installed for convenient fire department use to assist in
evacuation of smoke after a fire is controlled, provided that provisions
are made to avoid possible damage to the system because of closed
dampers. To accomplish this, smoke dampers shall be equipped with
remote control devices.

(xii) Make-up air. If air supply requirements in
Table 3 of §133.169(c) of this title do not provide sufficient air for
use by exhaust hoods and safety cabinets, filtered make-up air shall be
ducted to maintain the required air flow direction in that room. Make-
up systems for hoods shall be arranged to minimize short circuiting of
air and to avoid reduction in air velocity at the point of contaminant
capture.

(4) General piping systems and plumbing fixture require-
ments. All piping systems and plumbing fixtures shall be designed
and installed in accordance with the requirements of the National
Standard Plumbing Code published by the National Association of
Plumbing-Heating-Cooling Contractors (PHCC), 1996 edition, and
this paragraph. The National Standard Plumbing Code may be ob-
tained by writing or calling the PHCC at the following address or
telephonenumber: Plumbing-Heating-Cooling Contractors, P. O. Box
6808, Falls Church, VA 22040; telephone (800) 533-7694.

(A) Piping systems.

(i) Water supply systems. Water service pipe to
point of entrance to the building shall be brass pipe, copper tube
(not less than type M when buried directly), copper pipe, cast iron
water pipe, galvanized steel pipe, or approved plastic pipe. Water
distribution system piping within buildings shall be brass pipe, copper
pipe, copper tube, or galvanized steel pipe.
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(I) Valves. Each water service main, branch
main, riser, and branch to a group of fixtures shall be valved. Stop
valves shall be provided at each fixture.

(II) Backflow preventers. Backflow preventers
(vacuum breakers) shall be installed on hose bibbs, laboratory sinks,
janitor sinks, bedpan flushing attachments, autopsy tables, and on all
other fixtures to which hoses or tubing can be attached.

(III) Flushing valves. Flush valves installed on
plumbing fixtures shall be of a quiet operating type, equipped with
silencers.

(IV) Capacity of water heating equipment. Wa-
ter heating equipment shall have sufficient capacity to supply water
for clinical, dietary and laundry use at the temperatures and amounts
specified in Table 5 of §133.169(e) of this title.

(V) Water temperature measurements. Water
temperatures shall be measured at hot water point of use or at the
inlet to processing equipment.

(VI) Water storage tanks. Water storage tank(s)
shall be fabricated of corrosion-resistant metal or lined with noncor-
rosive material.

(VII) Hot water distribution. Water distribution
systems shall be arranged to provide hot water at each hot water
outlet at all times.

(VIII) Emergency water supply. Emergency
potable water storage facilities shall be provided. The storage tank
capacity shall not be less than 500 gallons or 12 gallons per patient
bed, whichever is greater. Capacity of hot water storage tanks may
be included as part of the required emergency water capacity when
valves and piping systems are arranged to make this water available
at all times.

(ii) Fire sprinkler systems. Fire sprinkler systems
shall be provided in hospitals as required by NFPA 101, §12-3.5. All
fire sprinkler systems shall be designed, installed, and maintained in
accordance with the requirements of NFPA13, and shall be certified
as required by §133.167(d)(3)(C) of this title (relating to Preparation,
Submittal, Review and Approval of Plans).

(iii) Nonflammable medical gas and clinical vac-
uum systems. Nonflammable medical gasand clinical vacuum system
installations shall be designed, installed and certified in accordance
with the requirements of NFPA 99, §4-3 for Level I systems and the
requirements of this clause.

(I) Outlets. Nonflammable medical gas and
clinical vacuum outlets shall be provided in accordance with in Table
6 of §133.169(f) of this title.

(II) Installer qualifications. All installations of
the medical gas piping systems shall be done only by, or under
the direct supervision of a holder of a master plumber license or
a journeyman plumber license with a medical gas piping installation
endorsement issued by the Texas State Board of Plumbing Examiners.

(III) Installer tests. Prior to closing of walls,
the installer shall perform an initial pressure test, a blowdown test, a
secondary pressure test, a cross-connection test, and a purge of the
piping system as required by NFPA 99.

(IV) Qualifications for conducting verification
tests and inspections. Verification tests and inspections by a party,
other than the installer, shall be conducted by individuals who are

technically competent and experienced in the field of piped medical
gas systems.

(V) Verification tests. Upon completion of the
installer inspections and tests and after closing of walls, verification
tests of the medical gas piping systems, the warning system, and the
gas supply source shall be conducted. The verification tests shall
include a cross-connection test, valve test, flow test, piping purge
test, piping purity test, final tie-in test, operational pressure tests, and
medical gas concentration test.

(VI) Verification test requirements. Verification
tests of the medical gas piping system, the warning system, shall
be performed on all new piped medical gas systems, additions,
renovations, or repaired portions of an existing system. All systems
that are breached and components that are added, renovated, or
replaced shall be inspected and appropriately tested. The breached
portions of the systems subject to inspection and testing shall be all
of the new and existing components in the immediate zone or area
located upstream of the point or area of intrusion and downstream to
the end of the system or a properly installed isolation valve.

(VII) Warning system verification tests. Verifi-
cation tests of piped medical gas systems shall include tests of the
source alarms and monitoring safeguards, master alarm systems, and
the area alarm systems.

(VIII) Source equipment verification tests.
Source equipment verification tests shall include medical gas supply
sources (bulk and manifold) and the compressed air source systems
(compressors, dryers, filters, and regulators).

(IX) Written certification. Upon successful
completion of all verification tests, written certification for affected
piped medical gas systems and piped medical vacuum systems
including the supply sources and warning systems shall be provided
by a party technically competent and experienced in the field of
medical gas pipeline testing stating that the provisions of NFPA 99
have been adhered to and systems integrity has been achieved. The
written certification shall be submitted directly to the hospital and
the installer. A copy shall be forwarded to the department by the
hospital.

(X) Hospital responsibility. Before new piped
medical gas systems, additions, renovations, or repaired portions of
an existing system are put into use, the hospital shall be responsible
for ensuring that the gas delivered at the outlet is the gas shown on
the outlet label and that the proper connecting fittings are checked
against their labels.

(XI) Documentation of medical gas and clinical
vacuum outlets. Documentation of the installed, modified, extended
or repaired medical gas piping system shall besubmitted to the depart-
ment by the same party certifying the piped medical gas systems. The
number and type of medical gas outlets (oxygen, vacuum, medical
air, nitrogen, nitrous oxide, etc.) shall be documented and arranged
tabularly by room numbers and room types.

(iv) Waste anesthetic gas disposal (WAGD) sys-
tems. Each space routinely used for administering inhalation anes-
thesia shall be provided with a WAGD system as required by NFPA
99, §4-3.3.

(v) Steam and hot water systems.

(I) Boilers. Boilers shall have the capacity,
based upon the net ratings published by the Hydronics Institute,
to supply the normal requirements of all systems and equipment.
The number and arrangement of boilers shall be such that, when
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one boiler breaks down or routine maintenance requires that one
boiler be temporarily taken out of service, the capacity of the
remaining boiler(s) shall be sufficient to provide hot water service for
clinical, dietary, and patient use, steam for sterilization and dietary
purposes, and heating for operating, delivery, emergency, labor,
recovery, intensive care, nursery, treatment, and general patient rooms.
However, reserve capacity for space heating of noncritical care areas
(e.g. general patient rooms and administrative areas) is not required
in geographical areas where a design dry bulb temperature equals
25 degrees Fahrenheit or higher as based on the 99% design value
shown in the Handbook of Fundamentals, 1993 edition, published by
ASHRAE, Inc.

(II) Boiler accessories. Boiler feed pumps,
heating circulating pumps, condensate return pumps, and fuel oil
pumps shall be connected and installed to provide normal and standby
service.

(III) Valves. Supply and return mains and risers
of cooling, heating, and process steam systems shall be valved to
isolate the various sections of each system. Each piece of equipment
shall be valved at the supply and return ends except that vacuum
condensate returns need not be valved at each piece of equipment.

(vi) Drainage systems.

(I) Above ground piping. Soil stacks, drains,
vents, waste lines, and leaders installed above ground within buildings
shall be drain-waste-vent (DWV) weight or heavier and shall be:
copper pipe, copper tube, cast iron pipe, or galvanized iron pipe.

(II) Underground piping. All underground
building drains shall be: cast iron soil pipe, hard temper copper tube
(DWV or heavier), acrylonitrile-butodiene-styrene (ABS) plastic pipe
(DWV Schedule 40 or heavier), polyvinyl chloride (PVC) plastic pipe
(DWV Schedule 40 or heavier), or extra strength vitrified clay pipe
(VCP) with compression joints or couplings with at least 12 inches
of earth cover.

(III) Drains for chemical wastes. Separate
drainage systems for chemical wastes (acids and other corrosive
materials) shall be provided. Materials acceptable for chemical waste
drainage systems shall include chemically resistant glass pipe, high
silicone content cast iron pipe, VCP, plastic pipe, or plastic lined pipe.

(vii) Thermal insulation for piping systems and
equipment. Insulation shall be provided for the following:

(I) boilers, smoke breeching, and stacks;

(II) steam supply and condensate return piping;

(III) hot water piping and all hot water heaters,
generators, converters, and storage tanks;

(IV) chilled water, refrigerant, other process
piping, equipment operating with fluid temperatures below ambient
dew point, and water supply and drainage piping on which condensa-
tion may occur. Insulation on cold surfaces shall include an exterior
vapor barrier;

(V) other piping, ducts, and equipment as
necessary to maintain the efficiency of the system.

(viii) Pipe and equipment insulation rating. Flame
spread shall not exceed 25 and smokedevelopment rating shall not ex-
ceed 150 for pipe insulation as determined by an independent testing
laboratory in accordance with National Fire Protection Association
255, Standard Method of Test of Surface Burning Characteristics of

Building Materials, 1996 edition. Smoke development rating for pipe
insulation located in environmental air areas shall not exceed 50.

(ix) Asbestos insulation. Asbestos insulation shall
not be used.

(B) Plumbing fixtures. Plumbing fixtures shall be
made of nonabsorptive acid-resistant materials and shall comply with
the recommendations of the National Standard Plumbing Code and
this paragraph.

(i) Sink and lavatory controls. All fixtures used by
medical and nursing staff and all lavatories used by patients and food
handlers shall be trimmed with valves which can be operated without
the use of hands. Blade handles used for this purpose shall not be
less than four inches in length. Single lever or wrist blade devices
may be used.

(ii) Clinical sink traps. Clinical sinks shall have an
integral trap in which the upper portion of a visible trap seal provides
a water surface.

(iii) Sinks for disposal of plaster of paris. Sinks
used for the disposal of plaster of paris shall have a plaster trap.

(iv) Back flow or siphoning. All plumbing fixtures
and equipment shall be designed and installed to prevent the back-
flow or back-siphonage of any material into the water supply.
The over-the-rim type water inlet shall be used wherever possible.
Vacuum-breaking devices shall be properly installed when an over-
the-rim type water inlet cannot be utilized.

(v) Drinking fountain. Each drinking fountain shall
be designed so that the water issues at an angle from the vertical, the
end of the water orifice is above the rim of the bowl, and a guard is
located over the orifice to protect it from lip contamination.

(vi) Sterilizing equipment. All sterilizing equip-
ment shall be designed and installed to prevent not only the contam-
ination of the water supply but also the entrance of contaminating
materials into the sterilizing units.

(vii) Hose attachment. No hose shall be affixed
to any faucet if the end of the hose can become submerged in
contaminated liquid unless the faucet is equipped with an approved,
properly installed vacuum-breaker.

(viii) Bedpan washers and sterilizers. Bedpan
washers and sterilizers shall be designed and installed so that both
hot and cold water inlets shall be protected against back-siphonage
at maximum water level.

(ix) Flood level rim clearance. The water supply
spout for lavatories and sinks required in patient care areas shall be
mounted so that its discharge point is a minimum of five inches above
the rim of the fixture.

(x) Scrub sink controls. Freestanding scrub sinks
and lavatoriesused for scrubbing in procedure rooms shall be trimmed
with foot, knee, or ultrasonic controls. Single lever wrist blades are
not acceptable at scrub sinks.

(xi) Floor drains or floor sinks. Where floor drains
or floor sinks are installed, they shall be of a type that can be easily
cleaned by removal of the cover. Removable stainless steel mesh
shall be provided in addition to grilled drain cover to prevent entry
of large particles of waste which might cause stoppages.

(xii) Under counter piping. Under counter piping
and above floor drains shall be arranged (raised) so as not to interfere
with cleaning of floor below the equipment.
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(xiii) Ice machines. All icemaking machines shall
be of the self-dispensing type, unless otherwise specified.

(5) General electrical requirements. This paragraph
contains common electrical requirements. The hospital shall comply
with the requirements of this paragraph and with any specific
electrical requirements for the particular unit of the hospital in
accordance with §133.163 of this title.

(A) Electrical installations. All new electrical material
and equipment, including conductors, controls, and signaling devices,
shall be installed in compliance with applicable sections of the
National Fire Protection Association 70, National Electrical Code,
1996 edition (NFPA 70), and NFPA 99 and as necessary to provide
a complete electrical system. Electrical systems and components
shall be listed by nationally recognized listing agencies as complying
with available standards and shall be installed in accordance with the
listings and manufacturers’ instructions.

(i) All fixtures, switches, sockets, and other pieces
of apparatus shall be maintained in a safe and working condition.

(ii) Extension cords and cables shall not be used
for permanent wiring.

(iii) All electrical heating devicesshall beequipped
with a pilot light to indicate when the device is in service, unless
equipped with a temperature limiting device integral with the heater.

(iv) All equipment, fixtures, and appliances shall
be properly grounded in accordance with NFPA 70.

(v) Under-counter receptacles and conduits shall
be arranged (raised) to not interfere with cleaning of floor below the
equipment.

(B) Installation testing and certification.

(i) Installation testing. The electrical installations,
including alarm, nurses calling system and communication systems,
shall be tested to demonstrate that equipment installation and opera-
tion is appropriate and functional.

(I) Grounding continuity shall be tested as de-
scribed in NFPA 99 for new or existing work.

(II) A written record of performance tests on
special electrical systems and equipment shall show compliance with
applicable codes and standards.

(ii) Installation certification. Certifications in
affidavit form signed by a registered electrical engineer attesting that
the electrical service, electrical equipment, and electrical appliances
have been installed in compliance with the approved plans and/or
applicable standards, shall be submitted to the department when
requested.

(C) Electrical safeguards. Shielded isolation trans-
formers, voltage regulators, filters, surge suppressors, and other safe-
guards shall be provided as required where power line disturbances
are likely to affect fire alarm components, data processing, equipment
used for treatment, and automated laboratory diagnostic equipment.

(D) Services and switchboards. Main switchboards
shall be located in an area separate from plumbing and mechanical
equipment and shall be accessible to authorized persons only.
Switchboards shall be convenient for use, readily accessible for
maintenance, away from traffic lanes, and located in dry, ventilated
spaces free of corrosive or explosive fumes, gases, or any flammable
material. Overload protective devices shall operate properly in
ambient temperatures.

(E) Panelboards. Panelboards serving normal lighting
and appliance circuits shall be located on the same floor as the circuits
they serve. Panelboards serving critical branch emergency circuits
shall be located on each floor that has major users (operating rooms,
delivery suites, intensive care, etc.) and may also serve thefloor above
and the floor below. Panelboards serving life safety branch circuits
may serve three floors, the floor where the panelboard is located, and
the floors above and below.

(F) Wiring. All conductors for controls, equipment,
lighting and power operating at 100 volts or higher shall be installed
in accordance with the requirements of NFPA 70, Article 517. All
surface mounted wiring operating at less than 100 volts shall be
protected from mechanical injury with metal raceways to a height
of seven feet above the floor. Conduits and cables shall be supported
in accordance with NFPA 70, Article 300.

(G) Lighting.

(i) Lighting intensity for staff and patient needs
shall comply with guidelines for health care facilities set forth in the
Illuminating Engineering Society of North America (IES) Handbook.

(I) Consideration should be given to controlling
intensity and wavelength to prevent harm to the patient’s eyes (i.e.,
retina damage to premature infants and cataracts due to ultraviolet
light).

(II) Approaches to buildings and parking lots,
and all spaces within buildings shall have fixtures that can be
illuminated as necessary. All rooms including storerooms, electrical
and mechanical equipment rooms, and all attics shall have sufficient
artificial lighting so that all parts of these spaces shall be clearly
visible.

(III) Consideration should be given to the
special needs of the elderly. Excessive contrast in lighting levels
that makes effective sight adaptation difficult shall be minimized.

(ii) Means of egress and exit sign lighting intensity
shall comply with NFPA 101, §§5-8, 5-9 and 5-10.

(iii) Electric lamps which may be subject to
breakage or which are installed in fixtures in confined locations when
near woodwork, paper, clothing, or other combustible materials, shall
be protected by wire guards, or plastic shields.

(iv) Ceiling mounted surgical and examination
light fixtures shall be suspended from rigid support structures
mounted above the ceiling.

(H) Receptacles. Only listed hospital grade single-
grounding or duplex-grounding receptacles shall be used throughout
the facility. This does not apply to special purpose receptacles.

(i) Installations of multiple ganged receptacles
shall not be permitted in patient care areas.

(ii) At least 50% of electrical outlets at each
patient care location shall be connected to the critical branch of the
emergency electrical system and be labeled with panel and circuit
number. At least onereceptacle at each patient treatment or procedure
location shall be powered from the normal power panel.

(iii) Replacement of malfunctioning receptacles
and installation of new receptacles powered from the critical branch
in existing facilities shall be accomplished with receptacles of the
same distinct color as the existing receptacles.

(iv) In locations where mobile X-ray or other
equipment requiring special electrical configuration is used, the
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additional receptacles shall be distinctively marked for the special
use.

(v) Each receptacle shall be grounded to the
reference grounding point by means of a green insulated copper
equipment grounding conductor.

(I) Equipment.

(i) Equipment required for safe operation of the
hospital shall be powered from the equipment system in accordance
with the requirements contained in NFPA 99, §3-4.2.2.3.

(ii) Boiler accessories including feed pumps, heat-
circulating pumps, condensate return pumps, fuel oil pumps, and
waste heat boilers shall be connected and installed to provide both
normal and standby service.

(iii) Laser equipment shall be installed according
to manufacturer recommendations and shall be registered with the
Bureau of Radiation Control, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756.

(J) Ground fault circuit interrupters (GFCI). GFCIs
shall comply with NFPA 70. When GFCIs are used in critical areas,
provisions shall be made to ensure that other essential equipment is
not affected by activation of one interrupter.

(K) Grounding requirements. In areas such as critical
careunits and special nurserieswherea patient may be treated with an
internal probe or catheter connected to the heart, the ground system
shall comply with applicable sections of NFPA 99 and NFPA 70.

(L) Nurses calling systems. Three different types of
nurses calling systems are required to be installed in a hospital: a
nurses regular calling system; a nurses emergency calling system;
and a staff emergency assistance calling system. The hospital shall
comply with the requirements of this paragraph and any specific
requirements for nurses calling systems for the particular unit of the
hospital in accordance with §133.163 of this title.

(i) A nurses regular calling system is intended for
routine communication between each patient and the nursing staff.
Activation of the system at a patient’s regular calling station will
sound a repeating (every 20 seconds) audible signal at the nurse sta-
tion, indicate type and location of call on the system monitor, and
activate a distinct visible signal in the corridor at the patient suites
door. In multi-corridor nursing units, additional visible signals shall
be installed at corridor intersections. The audible signal shall be can-
celed and two-way voice communication between the patient room
and the nursing staff shall be established at the unit’s nursing station
when the call is answered by the nursing staff. The visible signal(s)
in the corridor shall be canceled upon termination of the call. An
alarm shall activate at the nurses station when the call cable is un-
plugged.

(ii) A nurses emergency calling system shall be
installed in all toilets used by all patients to summon nursing staff
in an emergency. Activation of the system shall sound a repeating
(every 5 seconds) audible signal at the nurse station, indicate type and
location of call on the system monitor, and activate a distinct visible
signal in the corridor at the patient suites door. In multi-corridor
nursing units, additional visible signals shall be installed at corridor
intersections. The visible and audible signals shall be cancelable
only at the patient calling station. Activation of the system shall also
activate distinct visible signals in the clean workroom, in the soiled
workroom, medication, charting, clean linen storage, nourishment,
and equipment storage. When conveniently located and accessible
from both the bathing and toilet fixtures, one emergency call station

may serve one bathroom. A nurses emergency call system shall be
accessible to a collapsed patient lying on the floor. Inclusion of a
pull cord extending to within six inches of the floor will satisfy this
requirement.

(iii) A staff emergency assistance calling system
(code blue) is intended to be used by staff to summon additional
help in an emergency. In open suites, an emergency assistant call
system device shall be located at the head of each bed and in each
individual room. The emergency assistance calling device can be
shared between two beds if conveniently located. Activation of the
system will sound an audible signal at the nursing unit’s nurses
station, indicate type and location of call on the system monitor
and activate a distinct visible signal in the corridor at the patient
suites door. In multi-corridor nursing units, additional visible signals
shall be installed at corridor intersections. Activation of the system
shall also activate visible and audible signals in the clean workroom,
in the soiled workroom, medication, charting, clean linen storage,
nourishment, equipment storage, and examination/treatment room(s)
with back up to a continuously staffed area (other than the nurse
station or an administrative center) from which assistance can be
summoned. In critical care units, recovery and preoperative areas,
the call system shall include provisions for an emergency code
resuscitation alarm to summon assistance from outside the unit. The
system shall have voice communication capabilities so that the type
of emergency or help required may be specified.

(M) Emergency electric service. A Type I essential
electrical system shall be provided in each hospital in accordance
with requirements of NFPA 99; NFPA 101, and National Fire
Protection Association 110, Standard for Emergency and Standby
Power Systems, 1996 edition.

(N) Fire alarm system. A fire alarm system which
complies with NFPA 101, §12-3.4, and with NFPA 72, Chapter 3
requirements, shall be provided in each facility. The required fire
alarm system components are as follows:

(i) A fire alarm control panel (FACP) shall be
installed at a continuously attended (24 hour) location. A remote
fire alarm annunciator listed for fire alarm service and installed at a
continuously attended location and iscapableof indicating both visual
and audible alarm, trouble and supervisory signals in accordance with
the requirements of NFPA 72 may be substituted for the FACP.

(ii) Manual fire alarm pull stations shall be in-
stalled in accordance with NFPA 101, §12-3.4.

(iii) Smoke detectors for door release service shall
be installed on the ceiling at each door opening in the smoke partition
in accordance with NFPA 72, §5-10.7.4, where the doors are held
open with electromagnetic devices conforming with NFPA 101, §12-
2.2.6.

(iv) Ceiling mounted smoke detector(s) shall be
installed in room containing the FACP when this room is not attended
continuously by staff as required by NFPA 72, §3-8.2.

(v) Smoke detectors shall be installed in supply air
ducts in accordance with NFPA 72, §5-10.5.2.1 and §5-10.6, and with
NFPA 90A, §4-4.1.

(vi) Smoke detectors shall be installed in return air
ducts in accordance with requirements of NFPA 72, §5-10.5.2.2 and
§5-10.6, and NFPA 90A, §4-4.1(b).

(vii) Fire sprinkler system water flow switchesshall
be installed in accordance with requirements of NFPA 101, §7-6.2;
NFPA 13, §3-12; and NFPA 72, §3-8.5.
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(viii) Sprinkler system valve supervisory switches
shall be installed in accordance with the requirements of NFPA 72,
§3-8.6.

(ix) Audible alarm indicating devices shall be
installed in accordance with the requirements of NFPA 101, §12-
3.4., and NFPA 72, §6-3.

(x) Visual fire alarm indicating devices which
comply with the requirements of §133.162(d)(1)(F)(ii) of this title
(relating to New Construction Requirements) and NFPA 72, §6-4,
shall be provided.

(xi) Devices for transmitting alarm for alerting
the local fire brigade or municipal fire department of fire or other
emergency shall be provided. The devices shall be listed for the fire
alarm service by a nationally recognized laboratory, and be installed
in accordance with such listing and the requirements of NFPA 72.

(xii) A smoke detection system for spaces open to
corridor(s) shall be provided when required by NFPA 101, §12-3.6.1.

(xiii) A fire alarm signal notification which com-
plies with NFPA 101, §7-6.3, shall be provided to alert occupants of
fire or other emergency.

(xiv) Wiring for fire alarm detection circuits and
fire alarm notification circuits shall comply with requirements of
NFPA 70, Article 760.

(xv) A smoke detection system for elevator recall
shall be located in elevator lobbies, elevator machine rooms and at
the top of elevator hoist ways as required by NFPA 72, §3-8.14.6.

(I) The elevator recall smoke detection system
in new construction shall comply with requirements of American So-
ciety of Mechanical Engineers/American National Standards Institute
(ASME/ANSI) A17.1, Safety Code for Elevatorsand Escalators, 1996
edition. The publications of the ASME/ANSI referenced in this sec-
tion may be obtained by writing ASME/ANSI, United Engineering
Center, 345 East 47th Street, New York, N.Y. 10017.

(II) The elevator recall smoke detection system
in existing hospitals shall comply with requirements of ASME/ANSI
A17.3, Safety Code for Existing Elevators and Escalators, 1995
edition.

(xvi) Smoke detectors for initiating smoke removal
from windowless anesthetizing areas shall be provided in accordance
with NFPA 99, Section 5-4.1.2.

(xvii) Smokedetectors for initiating smoke removal
from surgical suites shall be provided in accordance with NFPA 99,
§5-4.1.3.

(xviii) A smoke detection system for initiating
smoke removal from atriums shall be located above the highest floor
level of the atrium and at return intakes from the atrium in accordance
with National Fire Protection Association 92B, Guide for Smoke
Management Systems in Malls, Atria, and Large Areas, 1995 edition.

(xix) Smoke detector(s) for shut-down of air han-
dling units shall be provided. The detectors shall be installed in
accordance with NFPA 90A, §4-4.2.

(O) Telecommunications and information systems.
Telecommunications and information systems central equipment shall
be installed in a separate location designed for the intended purpose.
Special air conditioning and voltage regulation shall be provided as
recommended by the manufacturer.

(P) Lightning protection systems. When installed,
lightning protection systems shall comply with National Fire Pro-
tection Association 780, Standard for the Installation of Lightning
Protection Systems, 1995 edition.

§133.163. Hospital Spatial Requirements.

(a) Administration and public suite. The following rooms
or areas shall be provided.

(1) Primary entrance. An entrance at grade level shall be
accessible and protected from inclement weather with a drive-under
canopy for loading and unloading passengers.

(2) Lobby. A main lobby shall be located at the primary
entrance and shall include a reception and information counter or
desk, waiting space(s), public toilet facilities, public telephones,
drinking fountain(s), and storage room or alcove for wheelchairs.

(3) Admissions area. An admissions area shall include
a waiting area, work counters or desk, private interview spaces,
and storage room or alcove for wheelchairs. The waiting area and
wheelchair storage may be shared with similar areas located in the
main lobby.

(4) General or individual office(s). Office space shall be
provided for business transactions, medical and financial records, and
administrative and professional staffs.

(5) Multipurpose room(s). Room(s) shall be provided
for conferences, meetings, and health education purposes including
provisions for showing visual aids.

(6) Storage. Storage for office equipment and supplies
shall be provided. The construction protection for the storage room
or area shall be in accordance with the National Fire Protection
Association 101, Code for Safety to Life from Fire in Buildings
and Structures, 1997 edition (NFPA 101), §12-3.1. All documents
published by the NFPA as referenced in this section may be obtained
by writing or calling the NFPA at the following address and telephone
number: Post Office Box 9101, 1 Batterymarch Park, Quincy,
Massachusetts 02269-9101, (800) 344-3555.

(b) Cart cleaning and sanitizing unit.

(1) Architectural requirements.

(A) Cart cleaning, sanitizing and storage facilities
shall be provided for carts serving central services, dietary services,
and linen services.

(B) Cart facilities may be provided for each service
or be centrally located.

(C) Hand washing fixtures shall be provided in cart
cleaning, sanitizing and storage areas.

(2) Details and finishes. Details and finishes shall be
in accordance with §133.162(d)(2) of this title (relating to New
Construction Requirements) and this paragraph.

(A) Flooring in the cart cleaning and sanitizing unit
shall be of the seamless type, or ceramic or quarry tile as required
by §133.162(d)(2)(B)(iii)(III) or (IV) of this title.

(B) Ceilings in the cart cleaning and sanitizing unit
shall be the monolithic type as required by §133.162(d)(2)(B)(vi)(III)
of this title.

(3) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

23 TexReg 1842 February 27, 1998 Texas Register



(A) Hand washing fixtures shall be provided with hot
and cold water. Hot and cold water fixtures shall be provided in cart
cleaning and sanitizing locations.

(B) Where floor drains or floor sinks are installed,
they shall be of a type that can be easily cleaned by removal of the
cover. Removable stainless steel mesh shall be provided in addition
to a grilled drain cover to prevent entry of large particles of waste
which might cause stoppages. Floor drains and floor sinks shall be
located to avoid conditions where removal of covers for cleaning is
difficult.

(c) Central sterile supply suite.

(1) Architectural requirements.

(A) General. When obstetrical or surgical services are
provided, the following rooms or areas shall be provided.

(i) Decontamination room. This room shall be
physically separated from all other areas of the suite. The room shall
include work counters or tables, flush type utility sink, equipment
for initial disinfection, and hand washing facilities with hands-
free operable controls. Materials shall be transferred from the
decontamination room to the clean assembly room by way of pass-
through doors, windows or washer equipment.

(ii) Clean assembly room. The room shall include
counters or tables, equipment for sterilizing and hand washing
facilities with hands-free operable controls. Clean and soiled work
areas shall be physically separated.

(iii) Supply storage. A storage room for clean
and sterile supplies shall be provided. The storage room shall have
adequate areas and counters for breakdown of prepackaged supplies.

(iv) Equipment storage. An equipment storage
room shall be provided.

(v) Cart storage room. The storage room for
distribution carts shall be adjacent to clean and sterile storage and
close to main distribution points.

(B) Service areas. The central supply suite shall pro-
vide the following.

(i) Officespace. Officespacefor director of central
services.

(ii) Staff toilets. Facilities may be outside the unit
but must be convenient for staff use and shall contain hand washing
fixtures with hands-free operable controls.

(iii) Locker room. When provided, the locker room
for staff shall include male and female dressing areas, lockers, toilets,
lavatories, and showers. A central changing locker room may be
shared and made available within the immediate area of the central
sterile supply suite.

(iv) Housekeeping room. A housekeeping room
shall be provided and contain a floor receptor or service sink and
storage space for housekeeping supplies and equipment.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details. Mirrors shall not be installed at hand
washing fixtures in clean and sterile supply areas.

(B) Finishes.

(i) Flooring used in the decontamination room and
the clean assembly room shall be of the seamless type as required by
§133.162(d)(2)(B)(iii)(III).

(ii) Ceilings in the decontamination room, clean
assembly room, and supply storage room shall be the monolithic type
in accordance with §133.162(d)(2)(B)(vi)(III).

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) The sterile supply room and clean assembly room
shall include provisions for ventilation, humidity, and temperature
control.

(B) When provided, installations of ethylene oxide
(EO) sterilizers shall comply with the requirements of 30 Texas Ad-
ministrative Code, §106.417 relating to ethylene oxide sterilizers, ad-
ministered by the Texas Natural Resource Conservation Commission,
and the following requirements.

(i) All source areas shall be exhausted, including
the sterilizer equipment room, service and aeration areas, over
sterilizer door, and the aerator. If the EO cylinders are not located in a
well ventilated unoccupied equipment space, an exhaust hood shall be
provided over the cylinders. The relief valve shall be terminated in a
well ventilated, unoccupied equipment space, or outside the building.
If the floor drain which the sterilizer(s) discharge to is not located in
a well ventilated, unoccupied equipment space, an exhaust drain cap
shall be provided.

(ii) General airflow shall be away from sterilizer
operators and towards the sterilizers.

(iii) A dedicated exhaust fan and an exhaust duct
system shall be provided for EO sterilizers. The exhaust outlet to the
atmosphere shall be located on the highest roof, directed upward, and
not less than 25 feet from any air intake.

(C) Filtration requirements for air handling units
serving the central sterile supply suite shall be equipped with
filters efficiencies equal to, or greater than specified in Table 4 of
§133.169(d) of this title (relating to Tables).

(D) Duct linings exposed to air movement shall not be
used in ducts serving the central sterile supply suite unless terminal
filters of at least 90% efficiency are installed downstream of linings.
This requirement shall not apply to mixing boxes and acoustical traps
that have special coverings over such lining.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title. When medical gas systems are provided, the systems shall
comply with §133.162(d)(4) of this title.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.
Electrical circuit(s) to equipment in wet areas shall be provided with
five milliampere GFCIs.

(d) Critical care unit.

(1) Architectural requirements.

(A) General. When a critical care unit(s) (CCU) (also
known as intensive care unit) is provided, the unit(s) may be classified
as general CCU, coronary CCU (CCCU), pediatric CCU (PCCU) or
newborn CCU (NCCU).
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(i) TheCCU(s) shall bea separatesuite(s) operated
separately from other units of the hospital. The location shall be
arranged to eliminate the need for through traffic.

(ii) When elevator transport is required for criti-
cally ill patients, the size of the elevator cab, mechanisms and con-
trols shall meet the specialized needs.

(B) CCU services and facilities. The following
services and facilities shall apply to all classifications of CCUs unless
otherwise noted.

(i) The patient area (whether separate rooms,
cubicles, or multiple bed space) shall have a minimum clear floor
area of 150 square feet per bed exclusive of anterooms, vestibules,
toilet rooms, closets, lockers, wardrobes, and/or alcoves. A minimum
of 12 feet width shall be provided for the head wall for each bed.

(ii) When an open ward plan is used, at least one
private room for every six ward beds shall be provided for medical
isolation or psychological needs.

(iii) A minimum of one airborne infection isolation
room shall be provided for each type of CCU suite. The number
of airborne infection isolation rooms shall be determined based on
an infection control risk assessment. Each room shall comply with
requirements of §133.163(s)(1)(C)(ii), (v) and (vi) of this title.

(iv) When private rooms or cubicles are provided,
view panels in the door or walls of these rooms are required. Curtains
or other means shall be provided to cover the viewing panels when
visual privacy is required.

(v) Provisions for visual privacy shall be provided
at each patient bed. In adult and pediatric units a minimum of six feet
shall be provided between beds in an open ward, five feet between a
bed and side wall, three feet between a bed and head wall, and four
feet of passage space at the foot of each bed.

(vi) Each room and ward shall be located on an
exterior wall and shall have a window. In a ward, one window may
serve more than one patient. The window sill height shall not exceed
five feet above the floor. Patient beds shall not be located more than
50 feet from an exterior window. Patients’ views to outside windows
shall be direct and not through other clear vision panels.

(vii) Hand washing fixtures with hands-free oper-
able controls shall be located in or adjacent to the nurse station, in
each room near the entrance to the room, at a ratio of one fixture to
each four beds. Hand washing fixtures shall be sized to minimize
splashing and conveniently distributed throughout the ward.

(viii) The nurse station shall be located to permit
direct visual observation of each patient served. Video cameras or
mirrors shall not be substituted for direct visual observation. The
nurse station shall have space for counters and storage. The nurse
station may be combined with or include centers for reception and
communication.

(ix) Storage and preparation of medication may be
done from a room, alcove area or from a self-contained dispensing
unit but must be under visual control of nursing staff. A work counter,
hand washing fixtures with hands-free operable controls, refrigerator,
and double-locked storage for controlled substancesshall be provided.
Standard cup-sinks are not acceptable for hand washing.

(x) An intravenous solution support shall be pro-
vided at each patient crib, bed or bassinet. The intravenous solution
shall not be suspended directly over the patient.

(xi) Storage space shall be provided for emergency
equipment in the unit.

(C) CCCU. When a CCCU is provided, the CCCU
shall comply with the requirements contained in subparagraph (B) of
this paragraph and the following.

(i) Each CCCU bed shall be in a separate room.
Equipment for monitoring cardiac patients shall be provided by visual
display both at the bed location and at the nurse station.

(ii) Each coronary patient shall have direct access
to a toilet and a hand washing fixture with hands-free operable
controls (swivel type commodes may be utilized in lieu of individual
toilet rooms, but provision must be made for patient privacy and odor
control). The toilet room exhaust rate in accordance with Table 3 of
§133.169(c) of this title.

(iii) When medical, surgical, and coronary critical
care services are combined in one CCU suite, at least 50% of the beds
shall be located in private rooms. (Note: Medical/surgical patients
may utilize open areas or private critical care rooms as needed and
available but, insofar as possible, coronary patients should not be
accommodated in open ward areas.)

(D) PCCU. When a PCCU is provided, the unit shall
comply with the requirements contained in subparagraph (B) of this
paragraph and the following.

(i) The PCCU may bean open ward, private rooms,
or combination of both. When an open ward plan is used, one private
room is required for each 10 beds or fraction thereof.

(ii) The clearances between cribs, beds and
bassinets shall be at least eight feet. Aisles shall be at least eight
feet wide.

(iii) A sleeping space shall be provided for parents
who spend long hours with the patient. This space may be within
the patient room or separate from the patient area but shall be in
communication with the PCCU staff.

(iv) Hand washing fixtures with hands-free opera-
ble controls shall be provided in each room near the entrance to the
room, and in open wards at a minimum ratio of one fixture to each
four cribs, beds or bassinets. Hand washing fixtures shall be sized to
contain splashing.

(v) A room shall be provided for private discus-
sions and shall be located within, or convenient to, the PCCU. The
multipurpose room noted in subparagraph (G)(v) of this paragraph
will meet this requirement if conveniently located.

(vi) Storage space for infant formula shall be
provided. This functional space may be outside the PCCU but shall
be available for use at all times.

(vii) Storage cabinets or closets for toys and games
shall be provided within the unit.

(viii) Storage area for cots, bed linens, and other
items needed for overnight accommodation of parents shall be
provided in the general location of sleeping accommodations.

(ix) An examination/treatment room with a mini-
mum of 120 square feet of clear floor area shall be located in or near
the PCCU suite. The room shall contain a hand washing fixture with
hands-free operable controls, storage facilities, counter, or shelf space
for writing.
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(E) NCCU. When an NCCU isprovided, theunit shall
comply with the requirements contained in subparagraph (B) of this
paragraph and the following:

(i) The NCCU shall be conveniently located near
the obstetrical suite and be arranged to preclude unrelated traffic.
The NCCU shall be located on an exterior wall and have windows in
accordance with subparagraph (B)(vi) of this paragraph.

(ii) The NCCU shall have a clearly identified pub-
lic entrance and reception area arranged to permit visual observation
and contact with all traffic entering the unit. A scrub area shall be
provided at each public entrance to the patient care area(s) of the
NCCU. All sinks shall be hands-free operable and large enough to
contain splashing.

(iii) A control station shall be provided in a central
area and shall have space for counters and storage, and shall have
convenient access to hand washing fixtures with hands-free operable
controls. Thecontrol station may be combined with or include centers
for reception, communication and patient monitoring.

(iv) NCCU patients may be housed in private
rooms or a room with multiple bassinets or cribs. Each unit shall
not exceed 24 bassinets or cribs. There shall be at least one enclosed
private room for every six bassinets or cribs.

(v) Clearance between warmers, incubators and
bassinets shall be at least six feet and aisles shall be at least eight
feet wide. Single-bed rooms and cubicles shall have a minimum clear
area of 100 square feet.

(vi) A lavatory equipped for hand washing with
hands-free operable controls shall be provided in each single-bed
room. In rooms with multiple beds, one lavatory with hands-free
operable controls for each four patient stations shall be provided.
These lavatories shall be located convenient to infant stations.

(vii) Each NCCU shall be served by a connecting
workroom containing gowning facilities at the entrance for staff and
housekeeping personnel, a work space with counter, storage facilities,
a lavatory or sink equipped for hand washing with hands-free operable
controls, and individual closets or lockers for personal effects of
nursing personnel. One workroom may serve not more than two
NCCUs.

(viii) Storage space for infant formula shall be
provided. This functional space may be outside the NCCU but shall
be available for use at all times.

(ix) A breast feeding or pump room shall be
provided convenient to theunit. Provision shall be made, either within
the room or conveniently located nearby, for a sink with hands-free
operable controls, counter, refrigeration and freezer, storage for pump
and attachments, and educational materials.

(x) A sleeping space shall be required for parents
who spend long hours with the neonate. This space may be separate
from the unit, but must be in communication with the NCCU staff.

(xi) At least one transition room shall be provided
within or immediately adjacent to the NCCU that allows parents and
infant extended private time together. This room shall have direct,
private access to a sink with hands-free operable controls and toilet
facilities, a bed for the parents, and communication linkage with
NCCU staff. The room(s) can be used for other family educational,
counseling, parent sleeping, or demonstration purposes when not
needed as a transitional room.

(xii) Charting and dictation space for physicians
and nurses shall be provided.

(xiii) A respiratory therapy work area and storage
room shall be provided.

(xiv) Blood gas lab facilities shall be immediately
accessible to the NCCU.

(xv) Physician sleeping facilities with access to a
toilet and shower shall be provided. If not contained within the unit
itself, the area shall have a telephone or intercom connection to the
NCCU.

(xvi) A separate toilet is not required in the
airborne infection isolation room in the NCCU.

(F) Additional service spaces. The following addi-
tional service spaces shall be immediately available within each type
of CCU(s). These may be shared by more than one CCU (unless
otherwise noted) provided that direct access is available from each.

(i) Securable closets. Securable closets or cabinet
compartments for the personal effects of nursing personnel, located
in or near the nurse station, shall be provided. At a minimum, these
shall be large enough for purses and billfolds. Coats may be stored
in closets or cabinets on each floor or in a central staff locker area.

(ii) Charting and dictation area(s) for physicians.
Space for recording, record storage and reviews shall be provided
near cribs, beds or bassinets. Dictation space may be in a separate
room or alcove. Suitable space shall be provided when computers
are used for the clinical records.

(iii) X-ray viewing area. Each type of CCU shall
be provided with an x-ray viewing area and film illuminators for
handling at least four films simultaneously.

(iv) Nourishment station. The nourishment station
shall contain a sink with hands-free operable controls, work counter,
refrigerator, cabinets, and not be located in themedication room or the
clean workroom. Space shall be included for temporary holding of
unused or soiled dietary trays. A nourishment station is not required
in the NCCU.

(v) Ice machine. The ice machine shall provide ice
for treatment and patient use. Ice-making equipment for treatment
may be in the clean workroom or the nourishment station.

(vi) Equipment storage. An equipment storage
room shall have not less than 20 square feet for each patient station.
These storage areas shall be out of the way of the corridor traffic.

(vii) Stretcher storage alcove. The alcove provided
for stretcher or bassinet storage shall be located out of direct line of
traffic.

(viii) Clean workroom. The room shall contain
a work counter, a hand washing fixture with hands-free operable
controls, and storage facilities for clean and sterile supplies.

(ix) Clean linen storage. There shall be a des-
ignated area for clean linen storage. This may be within a clean
workroom, a separate closet, or an approved distribution system. If
a closed cart system is used, storage of the cart may be in an alcove.

(x) Soiled workroom. The soiled workroom shall
contain a work counter, a clinical sink with hands-free operable
controls or equivalent flushing rim type fixture with hot and cold
mixing faucet, separate hand washing facilities, and separate waste
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and soiled linen receptacles. There shall be a designated soiled
workroom strictly for the use of the NCCU.

(xi) Soiled holding room. When provided, soiled
holding rooms used only for temporary holding of soiled material
may omit the clinical sink and work counter.

(xii) Housekeeping room. A housekeeping room
shall be provided within or immediately adjacent to the CCU. It shall
not be shared with other nursing units or departments.

(G) Other required areas/rooms. The following areas/
rooms shall be provided and may be located outside the unit if
conveniently accessible.

(i) Waiting space. A visitors’ waiting space shall
be provided with toilet facility(ies), public telephone(s), and drinking
fountain(s). One waiting space may serve other CCUs.

(ii) Offices. Room(s) shall be provided for critical
care medical and nursing management and administrative personnel.
The offices shall be large enough to permit consulting with members
of the critical care team and visitors. The offices shall be linked with
the unit by telephone or an intercommunications system.

(iii) Staff lounge. A staff lounge shall include male
and female toilet facilities with hand washing fixtures with hands-free
operable controls. The lounge(s) shall be located so that staff may
be recalled quickly to the patient area in emergencies. One lounge
may serve multiple CCUs when the lounge is adjacent to the units.

(iv) On-call rooms. Physicians and other staff on
24-hour on-call work schedules shall beprovided with sleeping rooms
with access to a shower(s), toilet(s), and lavatory(ies). If on-call
room(s) are not within the CCU served, a dedicated telephone or
intercom system shall connect the on-call room(s) to the CCU(s).

(v) Multipurpose room(s). A multipurpose room
for staff, patients, and patients’ families for patient conferences, re-
ports, education, training sessions, and consultation shall be provided.
This room(s) must be accessible to each nursing unit.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) At least one door to a CCU room shall be not
less than four feet wide and arranged to minimize interference with
movement of beds and large equipment.

(ii) Sliding doors in CCUs shall not have floor
tracks and shall have hardware that minimizes jamming possibilities.

(iii) Glazing in viewing panelsshall be safety glass,
wire glass, or clear plastic.

(iv) When viewing windows are provided in an
NCCU, provision shall be made to control casual viewing of infants.

(v) Noise control and sound attenuation in an
NCCU shall be a design factor and meet the requirements contained
in Table 1 of §133.169(a) of this title.

(vi) Recreation rooms, exercise rooms, equipment
rooms, and similar spaces where impact noises may be generated
shall not be located directly over CCU(s), unless special provisions
are made to minimize such noise.

(B) Finishes.

(i) Flooring used in soiled workrooms shall be of
the seamless type as required by §133.162(d)(2)(B)(iii)(III).

(ii) Ceilings in the soiled workroom shall be
monolithic type as required by §133.162(d)(2)(B)(vi)(III).

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph. Room recirculating units shall not be used.

(4) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) Receptacles at each bed location in a CCU(s)
shall be served by two branch circuits, one or more from the critical
branch panel of the emergency electrical system and one or more
from the normal system. One critical branch circuit shall serve only
one bed location. All branch circuits from the normal system shall
be from a single panelboard. All branch circuits from the emergency
electrical system shall be from a single panelboard.

(ii) A minimum of seven hospital grade duplex
outlets shall be conveniently located at the head of each bed, crib or
bassinet. At least three of the these duplex outlets shall be on the
critical branch of the emergency electrical system.

(iii) Hospital grade receptacles in the PCCU shall
be tamper resistant or provided with GFCIs.

(iv) Indirect lighting and high-intensity lighting
shall be provided in the NCCU(s). Ambient lighting levels shall
be adjustable through a range of at least 10 to 60 lux (approximately
one to six foot candles), as measured at each patient care station.
Separate procedure lighting shall be available at each patient care
station that provides no more than 1500 to 2000 lux (150 to 200
foot candles) of illumination. This lighting shall minimize shadow
and glare and be adjustable and highly framed so babies at adjacent
patient care stations will not experience an increase in illumination.
General lighting shall not be located directly above the neonate.

(B) Nurses calling systems.

(i) Nurses regular calling system. The nurses
regular calling system shall be provided for any CCU individual
patient bed in accordance with §133.162(d)(5)(L)(i) of this title. A
nurses regular calling system is not required for an NCCU. In critical
care areas where patients are under constant visual surveillance, the
nurses regular calling system may be limited to a bedside button or
station that activates a signal readily seen at the control station.

(ii) Nurses emergency calling system. A nurse
emergency call station shall be provided at each patient toilet, bath,
and shower room in accordance with §133.162(d)(5)(L)(ii).

(iii) Staff emergency assistance calling system. A
staff emergency assistance calling system (code blue) shall be pro-
vided in any CCU in accordance with section §133.162(d)(5)(L)(iii)
of this title.

(e) Dietary suite.

(1) Architectural requirements.

(A) General. Construction, equipment, and installa-
tion shall comply with the standards specified in United States De-
partment of Health and Human Services, Public Health Service, Food
and Drug Administration, Food Service Sanitation Manual, Depart-
ment of Health, Education, and Welfare publication number (FDA)
78-2081, and §§229.161-229.171 of this title (relating to Rules on
Food Service Sanitation).
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(B) Food service facilities. Food services shall be
provided by an on-site food preparation system or an off-site food
service system or a combination of the two. The following minimum
functional elements shall be provided on-site regardless of the type
of dietary services.

(i) Dining area. Provide dining space(s) for
ambulatory patients, staff, and visitors. These spaces shall be separate
from the food preparation and distribution areas.

(ii) Receiving area. This receiving area shall have
direct access to the outside for incoming dietary supplies or off-
site food preparation service and shall be separate from the general
receiving area. The receiving area shall contain a control station and
an area for breakout for loading, unloading, uncrating, and weighing
supplies. The entrance area to the receiving area shall be covered
from the weather.

(iii) Storage spaces. Storage spaces shall be
convenient to receiving area and food preparation area and shall
be located to exclude traffic through the food preparation area.
Regardless of the type of food services provided, the facility shall
provide storage of food for emergency use for a minimum of four
calendar days.

(I) Storage space(s). Storage space(s) shall be
provided for bulk, refrigerated, and frozen foods.

(II) Cleaning supply storage. This room or
closet shall be used to store non-food items that might contaminate
edibles. This storage area may be combined with the housekeeping
room.

(iv) Food preparation area. Counter space shall be
provided for food prep work, equipment, and an area to assemble
trays for distribution for patient meals.

(v) Icemaking equipment. Icemaking equipment
shall be provided for both drinks and food products (self-dispensing
equipment) and for general use (storage-bin type equipment).

(vi) Hand washing. Hand washing fixtures with
hands-free operable controls shall be conveniently located at all food
preparation areas and serving areas.

(vii) Food service carts. When a cart distribution
system is provided, space shall be provided for storage, loading,
distribution, receiving, and sanitizing of the food service carts. The
cart traffic shall be designed to eliminate any danger of cross-
circulation between outgoing food carts and incoming soiled carts,
and the cleaning and sanitizing process. Cart circulation shall not be
through food processing areas.

(viii) Ware washing room. A ware washing room
equipped with commercial type dishwasher equipment shall be
located separate from the food preparation and serving areas. Space
shall be provided for receiving, scraping, sorting, and stacking soiled
tableware and for transferring clean tableware to the using areas.
Hand washing facilities with hands-free operable controls shall be
located within the soiled dish wash area. A physical separation to
prevent cross traffic between "dirty side" and "clean side" of the dish
wash areas shall be provided.

(ix) Pot washing facilities. A three compartmented
sink of adequate size for intended use shall be provided convenient to
the food preparation area. Supplemental heat for hot water to clean
pots and pans shall be by booster heater or by steam jet.

(x) Waste storage room. A food waste storage
room shall be conveniently located to the food preparation and ware

washing areas but not within the food preparation area. It shall have
direct access to the hospital’ s waste collection and disposal facilities.

(xi) Sanitizing facilities. Storage areas and san-
itizing facilities for garbage or refuse cans, carts, and mobile tray
conveyors shall be provided. All containers for trash storage shall
have tight-fitting lids.

(xii) Housekeeping room. A housekeeping room
shall be provided for the exclusive use of the dietary department.
Where hot water or steam is used for general cleaning, additional
space within the room shall be provided for the storage of hoses and
nozzles.

(xiii) Office spaces. An office shall be provided for
the use of the food service manager or the dietary service manager.
In smaller facilities, a designated alcove may be located in an area
that is part of the food preparation area.

(xiv) Toilets and locker spaces. A toilet room(s)
shall be provided for the exclusive use of the dietary staff. Toilets
shall not open directly into the food preparation areas, but must be in
close proximity to them. For larger facilities, a locker room or space
for lockers shall be provided for staff belongings.

(C) Additional service areas, rooms and facilities.
When an on-site food preparation system is used, in addition to the
items required in subparagraph (B), thefollowing serviceareas, rooms
and facilities shall be provided.

(i) Food preparation facilities. When food prepa-
ration systems are provided, there shall be space and equipment for
preparing, cooking, and baking.

(ii) Tray assembly line. A patient tray assembly
and distribution area shall be located within close proximity to the
food preparation and distribution areas.

(iii) Food storage. When food is prepared on-site,
the storage room shall be adequate to accommodate food for a seven
calendar day menu cycle.

(iv) Additional storage room(s). An additional
room(s) shall be provided for the storage of cooking wares, extra
trays, flatware, plastic and paper products, and portable equipment.

(v) Drying storage area. Provisions shall be made
for drying and storage of pots and pans from the pot washing room.

(D) Equipment. Equipment for use in the dietary suite
shall meet the following requirements.

(i) Mechanical devices shall be heavy duty, suitable
for the use intended, and easily cleaned. Where equipment is
movable, provide heavy duty locking casters. Equipment with fixed
utility connections shall not be equipped with casters.

(ii) Floor, wall, and top panels of walk-in coolers,
refrigerators, and freezersshall be insulated. Coolersand refrigerators
shall be capable of maintaining a temperature down to freezing.
Freezers shall be capable of maintaining a temperature of 20 degrees
below 0 degrees Fahrenheit. Coolers, refrigerators, and freezers shall
bethermostatically controlled to maintain desired temperaturesettings
in increments of two degrees or less. Interior temperatures shall
be indicated digitally and visible from the exterior. Controls shall
include audible and visible high and low temperature alarm. The
time of alarm shall be automatically recorded.

(iii) Walk-in units may be lockable from the
outside but must have a release mechanism for exit from inside at all
times. The interior shall be lighted. All shelving shall be corrosion
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resistant, easily cleaned, and constructed and anchored to support a
loading of at least 100 pounds per linear foot.

(iv) All cooking equipment shall be equipped with
automatic shut-off devices to prevent excessive heat buildup.

(E) Vending services. When vending machines are
provided for unscheduled meals, a dedicated room with a seating
area shall be located so that access into the room is available at all
times.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Food storage shelves shall not be less than four
inches above the finished floor and the space below the bottom shelf
shall be closed in and sealed tight for ease of cleaning.

(ii) Operablewindows and doors not equipped with
automatic closing devices shall be equipped with insect screens.

(iii) Food processing areas in the central dietary
kitchen shall have ceiling heights not less than nine feet. Ceiling
mounted equipment shall be supported from rigid structures located
above the finished ceiling.

(iv) Mirrors shall not be installed at hand washing
fixtures in the food preparation areas.

(B) Finishes.

(i) Floors in areas used for food preparation, food
assembly, soiled and clean ware cleaning shall be water-resistant and
grease-proof. Floor surfaces, including tile joints, shall be resistant
to food acids.

(ii) Wall bases in food preparation, food assembly,
soiled and clean ware cleaning and other areas which are frequently
subject to wet cleaning methods shall be made integral and coved
with the floor, tightly sealed to the wall, constructed without voids
that can harbor insects, retain dirt particles, and be impervious to
water.

(iii) In the dietary and food preparation areas, the
wall construction, finishes, and trim, including the joints between the
walls and the floors, shall be free of voids, cracks, and crevices.

(iv) The ceiling in food preparation and
food assembly areas shall be washable as required by
§133.162(d)(2)(B)(vi)(II).

(v) The ceiling in the soiled and clean ware
cleaning area shall be of the monolithic type as required by
§133.162(d)(2)(B)(vi)(III).

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) Exhaust hoods handling grease-laden vapors in
food preparation centers shall comply with National Fire Protection
Association 96, Standard for Ventilation Control and Fire Protection
of Commercial Cooking Operations, 1994 edition. All hoods over
cooking rangesshall be equipped with greasefilters, fire extinguishing
systems, and heat-actuated fan controls. Clean out openings shall
be provided every 20 feet and at any changes in direction in the
horizontal exhaust duct systems serving these hoods. (Horizontal
runs of ducts serving range hoods should be kept to a minimum.)

(B) When air change standards in Table 3 of
§133.169(c) of this title do not provide sufficient air for proper
operation of exhaust hoods (when in use), supplementary filtered
makeup air shall be provided in these rooms to maintain the required
airflow direction and exhaust velocity. Makeup systems for hoods
shall be arranged to minimize "short circuiting" of air and to avoid
reduction in air velocity at the point of contaminant capture.

(C) Air handling units serving the dietary suite shall
be equipped with filters having efficiencies equal to, or greater than
specified in Table 4 of §133.169(d) of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) The kitchen grease traps shall be located and
arranged to permit easy access without the need to enter food
preparation or storage areas. Grease traps shall be of capacity
required and shall be accessible from outside of the building without
need to interrupt any services.

(B) Grease traps or grease interceptors shall be
located outside the food preparation area and shall comply with
the requirements in the National Association of Plumbing-Heating-
Cooling Contractors (PHCC), National Standard Plumbing Code,
1996 edition. This publication may be obtained from the National
Association of Plumbing-Heating-Cooling Contractors, 180 South
Washington Street, Falls Church, VA 22046; telephone (703) 237-
8100.

(C) The material used for plumbing fixtures shall be
non-absorptive and acid-resistant.

(D) Water spouts used at lavatories and sinks shall
have clearances adequate to avoid contaminating utensils and con-
tainers.

(E) Hand washing fixtures used by food handlers shall
be trimmed with valves that can be operated without hands. Single
lever or wrist blade devices may be used. Blade handles used for this
purpose shall not be less than four inches in length.

(F) Drainage and waste piping shall not be installed
within the ceiling or installed in an exposed location in food
preparation centers, food serving facilities and food storage areas
unless special precautions are taken to protect the space below from
leakage and condensation from necessary overhead piping.

(G) No plumbing lines may be exposed overhead or
on walls where possible leaks would create a potential for food
contamination.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) Exhaust hoods shall have an indicator light
indicating that the exhaust fan is in operation.

(B) The electrical circuit(s) to equipment in wet areas
shall be provided with five milliampere GFCI.

(f) Emergency suite.

(1) Architectural requirements.

(A) General. Levels of emergency care range from
elementary first aid to emergency surgical procedures. However,
for these rules, emergency services are described in three broad
categories: first aid, trauma, and emergency clinic.
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(i) General hospitals shall comply with at least
subparagraph (B) of this paragraph.

(ii) Special hospitals shall comply with at least
subparagraph (B)(v) of this paragraph. In special hospitals, the
emergency treatment room may be located anywhere in the hospital.

(B) Emergency first aid suite. The emergency first
aid suite shall be located on the grade level. The following minimum
facilities shall be provided.

(i) Entrances. Separate ambulance and pedestrian
entrances at grade level shall be well-illuminated, identified by signs,
and protected from inclement weather. The emergency access to
permit discharge of patients from automobile and ambulances shall
be paved. Parking shall be provided near and convenient to the
pedestrian entrance.

(ii) Control station. A registration, reception,
discharge, triage, and control station shall be located to permit staff
observation and control of access to treatment room(s), pedestrian
and ambulance entrances, and public waiting area(s).

(iii) Public waiting room. A public waiting room
shall be provided.

(iv) Public facilities. Toilet facilities, public tele-
phone(s), and drinking fountain(s) shall be provided for the exclusive
use of the waiting room.

(v) Emergency treatment room. As a minimum
requirement, a hospital shall provide at least one emergency treatment
room to handle emergencies. Such room shall meet the following
requirements.

(I) The emergency treatment room for a single
patient shall have a minimum clear area of 120 square feet clear
floor area exclusive of fixed and movable cabinets and shelves. The
minimum clear room dimension exclusive of fixed cabinets and built-
in shelves shall be 10 feet. The emergency treatment room shall
contain cabinets, medication storage, work counter, examination light,
and hand washing fixtures with hands-free operable controls.

(II) A multiple-bed emergency treatment room
shall have a minimum of 80 square feet clear floor area per patient
cubicle with a minimum dimension of eight feet exclusive of fixed
and movable cabinets and shelves. The multiple-bed emergency treat-
ment room shall contain cabinets, medication storage, work counter,
examination light, and hand washing fixtures with hands-free opera-
ble controls.

(III) Storage space shall be provided within
the room or suite and be under staff control for general medical
surgical emergency supplies and medications. Adequate space shall
be provided for emergency equipment such as emergency treatment
trays, ventilator, defibrillator, splints, cardiac monitor, etc.

(vi) Holding area. When a holding area is
provided, each patient holding unit shall have a minimum clear floor
area of 100 square feet. The area shall include a nurse station, storage
space for medical supplies, cubicle curtains, and one hand washing
fixture with hands-free operable controls per each four patient holding
units.

(vii) Isolation room. The need for an airborne in-
fection isolation room in the emergency suite shall be determined
by the hospital and the infection control risk assessment. When the
hospital provides treatment rooms to perform procedures on persons
who are known or suspected of having an airborne infectious disease,
these procedures shall be performed in a designated treatment room

meeting airborne infection isolation ventilation requirements. The
isolation room shall have functional space in accordance with sub-
section (s)(1)(c) of this section, and meet the ventilation requirements
contained in Table 3 of §133.169(c) of this title.

(viii) Secured holding room. When provided, this
room shall be constructed to allow for security, patient and staff safety,
patient observation, and sound proofing.

(ix) Orthopedic and cast room. When provided,
these may be in separate room(s) or in the trauma room. The room(s)
shall contain a work counter, storage for splints and orthopedic
supplies, traction hooks, medication storage, examination light, and
hand washing fixtures with hands-free operable controls. When
a cast room is provided it shall be equipped with hand washing
facilities, plaster sink, storage, and other provisions required for cast
procedures.

(x) Service areas. The following service areas shall
be provided.

(I) Diagnostic radiographic (X-ray) room.
Imaging facilities for diagnostic services shall be readily available
to the emergency suite. If a separate radiographic (X-ray) room
is installed within the emergency suite, it shall comply with the
requirements in subsection (l) of this section and have a clear floor
space of not less than 180 square feet.

(II) Film processing room. When a radio-
graphic (X-ray) room is provided, a darkroom for processing film
shall be provided unless the processing equipment does not require a
darkroom for loading and transfer. When daylight processing is used,
the darkroom may be minimal for emergency and special uses. Film
processing shall be located convenient to the darkroom.

(III) Laboratory unit. Laboratory services shall
be made available to the emergency suite. If a separate laboratory
unit is installed within the emergency suite, it shall comply with the
requirements in subsection (m) of this section. All laboratory services
provided on-site or by contractual arrangement shall comply with
§133.41(h) of this title (relating to Hospital Functions and Services).

(IV) Medical staff work area and charting
area(s). A medical staff work area and charting area(s) shall be
provided. The area may be combined with the reception and control
area.

(V) Locked storage space. Locked storage
space shall be provided for drugs and an area for preparation of
medication with awork counter, refrigerator, and hand washing fixture
with hands-free operable controls.

(VI) Stretcher and wheelchair storage alcove.
The alcove provided for stretcher and wheelchair storage shall be
located out of line of traffic.

(VII) Clean storage room. A clean storage room
shall beprovided for clean supplies, linensand medications asneeded.
Hand washing fixtures shall be provided with hands-free operable
controls.

(VIII) Soiled workroom. The workroom shall
contain a work counter, a clinical sink or equivalent flushing type
fixture, hand washing fixture with hands-free operable controls, waste
receptacles, and soiled linen receptacles.

(IX) Housekeeping room. The housekeeping
room shall contain a floor receptor or service sink, storage space for
housekeeping suppliesand equipment, and belocated within thesuite.
When automatic film processors are used, a receptacle of adequate
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size with hot and cold water for cleaning the processor racks shall be
provided.

(X) Patient toilet(s). Toilet room(s) shall be
provided and shall be convenient to treatment rooms, examination
rooms, and holding rooms.

(XI) Staff toilets. Toilets may be outside the
suite but shall be convenient for staff use and include hand washing
fixtures with hands-free operable controls. When a suite has four or
more treatment or examination rooms, toilet facilities shall be in the
suite.

(C) Trauma center. When provided, a trauma center
shall comply with subparagraph (B) of this paragraph and in addition
contain the following.

(i) Trauma room. A minimum of one trauma room
shall be provided with 250 square feet of clear floor area exclusive of
aisles and fixed and moveable cabinets and shelves. The minimum
clear dimension between fixed cabinets and built-in shelves shall be
12 feet. The trauma room shall contain a work counter, cabinets,
medication storage, examination light, and hand washing fixture with
hands-free operable controls.

(ii) Multiple station trauma room. When multiple
patient stations are provided, a minimum clear floor area of 250
square feet shall be provided for each patient station. Provisions shall
be made for sound reduction and visual privacy between multiple
stations.

(iii) Scrub facilities. A scrub station shall be
located in or near the entrance to each trauma room. Scrub facilities
shall be arranged to minimize any incidental splatter on nearby
personnel or supply carts.

(iv) Doorways. All doorways openings from the
ambulance entrance to the trauma room shall be a minimum of five
feet wide.

(D) Emergency clinic. When an emergency clinic
(which may also be referred to as "urgent care," "fast track," "ex-
press care," "minor care", etc.) is provided, the clinic shall be sepa-
rate and distinct from the emergency first aide and trauma suite and
shall meet all the requirements of subparagraph (B) of this paragraph.
All facilities required by subparagraph (B) of this paragraph may be
shared except for the public waiting room, the public facilities, and
the emergency treatment room.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details. Trauma rooms shall have ceiling heights
not less than nine feet.

(B) Finishes.

(i) Flooring used in trauma rooms, treatment room,
examination room, holding area, and soiled workroom shall be of the
seamless type as required by §133.162(d)(2)(B)(iii)(III) of this title.

(ii) Ceilings in soiled workrooms, isolation rooms,
and trauma rooms shall be of the monolithic type as required by
§133.162(d)(2)(B)(vi)(III) of this title.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph. Duct linings exposed to air movement shall not be used in
ducts serving any traumarooms, treatment rooms, examination rooms,
holding areas, and clean room. This requirement shall not apply to

mixing boxes and acoustical traps that have special coverings over
such lining.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) Medical gas systems. Medical gas systems shall
be provided in accordance with §133.162(d)(4)(A)(iii) of this title.

(B) An ice machine shall be provided and shall be
located in the clean utility room.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) Each treatment and examination room in the
emergency first aid suite and trauma center shall have a minimum
of six duplex electrical receptacles located convenient to the head of
each bed.

(ii) Each treatment and examination room in the
emergency clinic suite shall have a minimum of four duplex electrical
receptacles located convenient to the head of each bed/table.

(iii) Each work counter and table shall have access
to two duplex receptacles connected to the critical branch of the
emergency electrical system and be labeled with panel and circuit
number.

(iv) The hospital shall provide X-ray film illumi-
nators for handling at least four films simultaneously in all treatment,
examination, and trauma rooms.

(B) Nurses calling systems.

(i) Nurses regular calling system. A nurses reg-
ular calling system shall be provided for treatment room, examina-
tion room, isolation room, holding and observation rooms/area in
accordance with §133.162(d)(5)(L)(i) of this title. In areas such as
multiple-bed examination or treatment room, holding and observation
areas where patients are under constant visual surveillance, the nurses
regular calling system may be limited to a bedside button or station
that activates a signal readily seen at the control station.

(ii) Staff emergency assistance calling system. A
staff emergency assistancecall system (codeblue), in accordance with
section §133.162(d)(5)(L)(iii) of this title, shall be provided for staff
to summon additional assistance to each examination room, treatment
room and multiple purpose room.

(g) Employees suite.

(1) General. In addition to employee facilities such
as locker rooms, lounges, toilets, or showers required in certain
departments, a sufficient number of such facilities shall be provided
to accommodate the needs of all personnel and volunteers.

(2) Physician locker rooms. If both male and female
physicians are members of the hospital staff, then, in reasonable
proportion to the ratio of male-to-female physicians on the hospital
staff, equitable locker facilities including equipment, similar luxuries,
and equal access to uniforms shall be provided for both sexes.

(h) Engineering suite and equipment areas.

(1) General. The following facilities shall be provided:

(A) an engineer’s office with file space and provisions
for protected storage of facility drawings, records, manuals, etc.;
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(B) a general maintenance shop(s) for repair and
maintenance;

(C) a separate room(s) for building maintenance
supplies and equipment. Storage of bulk solvents and flammable
liquids shall be in a separate building and not within the hospital
building;

(D) a medical equipment room which includes pro-
visions for the storage, repair, and testing of electronic and other
medical equipment;

(E) a separate room or building for yard maintenance
equipment and supplies. When a separate room is within the physical
plant the room shall be located so that equipment may be moved
directly to the exterior. Yard equipment or vehicles using flammable
liquid fuels shall not be stored or housed within the general hospital
building; and

(F) sufficient space in all mechanical and electrical
equipment rooms for proper maintenance of equipment. Provisions
shall also be made for removal and replacement of equipment.

(2) Additional areas or room(s). Additional areas or
room(s) for mechanical, and electrical equipment shall be provided
within the physical plant or installed in separate buildings or
weatherproof enclosures with the following exceptions.

(A) An area shall be provided for cooling towers and
heat rejection equipment when such equipment is used.

(B) An area for the medical gas park and equipment
shall be provided. For smaller medical gas systems, the equipment
may be housed in a room within the physical plant in accordance
with National Fire Protection Association 99, Standard for Health
Care Facilities, 1996 edition (NFPA 99), Chapters 4 and 8.

(C) When provided, compactors, dumpsters, and in-
cinerators shall be located in an area remote from public entrances.

(i) General stores.

(1) General. In addition to storage facilities in individual
departments, a central storage room shall also be provided. General
stores may be located in a separate building on-site with provisions
for protection against inclement weather during transfer of supplies.

(2) Receiving. Facilities for central storage areas shall
be provided with an off-street unloading and receiving area protected
from inclement weather.

(3) General storage room. General storage room with a
total area of not less than 20 square feet per inpatient bed shall be
provided. The storage room may be within the facility, or separate
building on-site. A portion of the storage may be provided off-site.

(4) Outpatient suite storage room. A storage room for
the outpatient services shall be provided at least equal to 5.0% of the
total area of the outpatient suite. This required storage room area
may be combined with general stores.

(j) Hospital based skilled nursing units.

(1) Architectural requirements. When a hospital based
skilled nursing unit is provided, each unit shall comply with the
requirements contained in subsection(s)(1) of this section and the
requirements listed below. The skilled nursing unit may be separated
from the rest of the hospital with two-hour fire protection rated
construction in order to define areas for certification inspections.

(A) At least 50% of patient rooms and bathrooms
and all public and common use areas in a newly constructed, or in

an existing nursing unit which is totally reconstructed to a hospital
based skilled nursing unit, are required to be handicapped accessible
in accordance with §133.162(d)(1)(F) of this title.

(B) At least 10% of patient rooms and bathrooms
and all public and common use areas shall be made handicapped
accessible in accordance with §133.162(d)(1)(F) of this title when
remodeling an existing nursing unit to a hospital based skilled nursing
unit.

(C) Activity and dining space shall be part of the unit.
It may be located in a separate room or open to the corridor. The
floor area of this space shall provide at least 30 square feet per patient
bed with a minimum of 160 square feet. Additional space may be
required if this space is also used for other programs.

(D) When physical and occupational therapy services
are provided for rehabilitating patients, spaces and equipment that
conform to program intent shall be provided. These spaces may be
located in the unit or elsewhere in the hospital.

(E) A toilet training room shall be provided with three
feet of clearance at the front and at each side of the water closet
fixture. A hand washing fixture with hands-free operable controls
shall be located within the training toilet room. The room shall be
designed to comply with the handicapped accessibility requirements
of §133.162(d)(1)(F) of this title.

(F) Each unit shall have at least one wheelchair
shower room or tub room per floor or nursing unit sized to permit
assisted bathing. The bathtub shall be accessible to patients in
wheelchairs and the shower shall accommodate a shower gurney. The
room shall be centrally located and shall be directly accessible from
the corridor. The room shall have space for drying and dressing and
provided with hand washing and toilet facilities with three feet of
clear space on sides and front of the water closet.

(G) A housekeeping room shall be provided for the
exclusive use of the unit. It shall be located adjacent to or shall be
accessible from the activity and dining space.

(2) Details and finishes. Each unit shall comply with the
requirements contained in subsection (s)(2) of this section and this
paragraph.

(A) All portions of corridor walls in the unit with
an uninterrupted length of two feet or more shall have graspable
handrails. The handrails shall comply with NFPA 101, §5-2.2.4,
and the provisions found in the Texas Assessibility Standards of the
Architectural Barriers Act, Texas Civil Statutes, Article 9102. No
handrail shall protrude more than three and one-half inches into the
egress corridor. All handrail ends shall be returned to the wall.

(B) Floor finishes shall comply with the requirements
of §133.162(d)(2)(B)(iii)(III) of this title.

(3) Mechanical requirements. Mechanical requirements
in each unit shall be in accordance with subsection (s)(3) of this
section.

(4) Plumbing fixtures and piping systems. The plumbing
fixtures and piping systems shall be in accordance with subsection
(s)(4) of this section.

(5) Electrical Requirements. Electrical requirements
shall be in accordance with subsection (s)(5) of this section.

(k) Hyperbaric suite.
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(1) Architectural requirements. When a hyperbaric suite
is provided, it shall meet the requirements of Chapter 19, NFPA 99,
and Chapter 12, NFPA 101.

(A) Hyperbaric chamber clearances. Minimum clear-
ances between individual (Class B) hyperbaric chambers shall be as
follows: Chamber and side wall, five feet; between chambers, six
feet; and between the chamber headboard and the wall, three feet. A
minimum passage space of four feet shall be provided at the foot of
each chamber.

(B) Service areas. The following minimum service
areas and facilities shall be provided.

(i) Patient waiting area. The area shall be out
of traffic, under staff control, and shall have seating capacity in
accordance with the functional program. When the hyperbaric suite
is routinely used for outpatients and inpatients at the same time,
separate waiting areas shall be provided with screening for visual
privacy between the waiting areas. Patient waiting areas may be
omitted for two or less individual hyperbaric chamber units.

(ii) Control desk and reception area. A control
desk and reception area shall be provided.

(iii) Holding area. A holding area under staff
control shall accommodate inpatients on stretchers or beds. Stretcher
patients shall be out of the direct line of normal traffic. The patient
holding area may be omitted for two or less individual hyperbaric
chamber units.

(iv) Patient toilet rooms. Toilet rooms shall
be provided with hand washing fixtures with hands-free operable
controls with direct access from the hyperbaric suite.

(v) Patient dressing rooms. Dressing rooms for
outpatients shall be provided and shall include a seat or bench, mir-
ror, and provisions for hanging patients’ clothing and for securing
valuables. At least one dressing room shall be provided to accom-
modate wheelchair patients.

(vi) Staff facilities. Toilets with hand washing
fixtures with hands-free operable controls may be outside the suite
but shall be convenient for staff use.

(vii) Consultation room. An appropriate room for
individual consultation with referring clinicians shall be provided for
outpatients.

(viii) Storage space. A clean storage space shall be
provided for clean suppliesand linens. Hand washing fixtures shall be
provided with hands-free operable controls. When a separate storage
room is provided, it may be shared with another department.

(ix) Soiled holding room. A soiled holding room
shall be provided with waste receptacles and soiled linen receptacles.

(x) Hand washing. A lavatory equipped for hand
washing with hands-free operable controls shall be located in the
room where the hyperbaric chambers are located.

(xi) Housekeeping room. The housekeeping room
shall contain a floor receptor or service sink, storage space for
housekeeping supplies and equipment, and be located nearby.

(2) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) Grounding of hyperbaric chambers shall be con-
nected only to the equipment ground in accordancewith NFPA 99, §3-
3.2.1.2, and National Fire Protection Association 70, National Electri-

cal Code, 1996 edition, (NFPA 70), Article 250 (A)-(C), and Article
517.

(B) Additional grounds such as earth or driven
grounds shall not be permitted.

(l) Imaging suite.

(1) Architectural requirements.

(A) General. Each hospital shall have a diagnostic
radiographic (X-ray) room convenient to emergency, surgery, cys-
toscopy, and outpatient suites.

(i) When additional diagnostic imaging services
such as fluoroscopy, mammography, tomography, computerized to-
mography scanning, ultrasound, magnetic resonance, angiography,
and other similar techniques are provided, room(s) sizes shall be suf-
ficient to house equipment and allow a minimum of five feet of clear
working space on all sides of the equipment accessible to staff and
patient.

(ii) When radiation protection is required for any
diagnostic imaging room, a qualified physicist shall specify the type,
location, and amount of radiation protection to be installed for the
layout and equipment selections.

(iii) Each X-ray room shall include a shielded
control alcove. The control alcove shall be provided with a view
window designed to permit full view of the examination table and
the patient at all times.

(iv) Warning signs capable of indicating that the
equipment is in use shall be provided.

(v) Diagnostic and procedure room intended for
patients with airborne infectious diseases shall meet the ventilation
requirements as contained in Table 3 of §133.169(c) of this title.

(B) Diagnostic X-ray and radiographic and fluo-
roscopy (R & F) rooms. X-ray and R & F rooms shall have a
minimum clear floor area of 250 square feet exclusive of built-in
shelves or cabinets. Area requirement does not apply to a dedicated
chest X-ray room.

(i) A control alcove shall be provided with a view
window designed to provide full view of the patient at all times.

(ii) A toilet room shall beprovided including ahand
washing fixture with hands-free operable controls and have direct
access to each R & F room and a corridor.

(C) Angiography imaging room. When provided, the
room shall have minimum clear floor area of 400 squarefeet exclusive
of built-in shelves or cabinets.

(i) A control alcove shall be provided with a view
window designed to provide full view of the patient at all times.

(ii) A viewing room or area shall be provided and
shall be a minimum of 10 feet in length. The viewing room or area
may be provided in combination with the control room.

(iii) A scrub sink shall be near the entrance to
each angiographic room and shall be recessed out of the main traffic
areas or corridor. Scrub facilities shall be arranged to minimize any
incidental splatter on nearby personnel or supply carts.

(iv) Storage space for portable equipment and
catheters shall be provided.

23 TexReg 1852 February 27, 1998 Texas Register



(v) When angiographic services for outpatients are
provided, a room for extended post-procedure observation of patients
shall be provided.

(D) Computerized tomography (CT) scanning. When
CT services are provided, the CT room(s) size shall be sufficient to
house equipment and allow a minimum of five feet of clear working
space on all sides of equipment.

(i) A control room shall be provided with a view
window permitting view of the patient. The control room shall be
located to allow convenient film processing.

(ii) A separate computer room shall be provided to
accommodate the equipment.

(iii) A patient toilet shall be provided conveniently
to the procedure room. When directly accessible to the scan room,
the toilet shall be arranged so that a patient may leave the toilet room
without having to re-enter the scan room. The toilet room shall have
a hand washing fixture with hands-free operable controls.

(E) Mammography. When mammography services
are provided, the room(s) shall have a minimum clear floor area of
100 square feet exclusive of built-in shelves or cabinets.

(i) A control alcove shall be provided with a view
window designed to provide full view of the patient at all times.

(ii) When mammography machines with built-in
shielding for the operator are provided, the alcove may be omitted
when approved by the qualified physicist.

(F) Magnetic resonance imaging (MRI). When MRI
services are provided, the room shall be of sufficient size to house
equipment but no less than 325 square feet of clear floor area
exclusive of built-in shelves or cabinets.

(i) A control alcove shall be provided with a view
window designed to provide full view of the patient at all times.

(ii) A separate computer room shall be provided to
accommodate the equipment.

(iii) When cryogen is provided, a storage room or
closet shall have a minimum clear floor area of 50 square feet for two
large dewars of cryogen. A storage room or closet shall be required
in areas where service to replenish supplies is not readily available.

(iv) When a darkroom is provided, the room shall
be located near the required control room and shall be outside the
l0-gauss field.

(v) When spectroscopy is provided, caution should
be exercised in locating it in relation to the magnetic fringe fields.

(vi) Magnetic shielding may be required to restrict
the magnetic field plot. Radio frequency shielding is required to
attenuate stray radio frequencies.

(vii) A patient holding area shall be provided. The
holding area shall be located near the MRI unit and be large enough
to accommodate stretchers.

(viii) A freestanding hand washing fixture with
hands-free controls shall be provided near the entrance to the MRI
room and shall be recessed out of the main traffic areas or corridor.

(G) Ultrasound room. When ultrasound services are
provided, the room(s) size shall be sufficient to house equipment and
allow a minimum of five feet of clear working space on all sides of
the equipment accessible to staff and patient. A patient toilet room

shall be provided convenient to the procedure room and a corridor.
The toilet room shall have a hand washing fixture with hands-free
operable controls.

(H) Cardiac catheterization laboratory. The cardiac
catheterization laboratory is normally a separate suite, but may be
within the imaging suite. If provided, a cardiac catheterization lab-
oratory shall comply with the requirements of subsection (cc)(1)(C)
of this section.

(I) Service areas. The following common service
areas shall be provided.

(i) Patient waiting area. The area shall be out of
traffic and under direct staff visual control. When the waiting area
serves both outpatient and inpatients, separate areas shall be provided
and include visual privacy between the waiting areas.

(ii) Control desk and reception area. A control
desk and reception area shall be provided.

(iii) Holding area. The holding area shall be out of
direct traffic patterns and under visual control by staff. A minimum
of two stretcher stations shall be provided for the first procedure
room and one additional stretcher station shall be provided for each
additional procedure room.

(iv) Patient toilet rooms. Toilet room(s) with hand
washing facilities shall be located convenient to the waiting area.

(v) Patient dressing rooms. Dressing rooms shall
be convenient to the waiting areas and X-ray rooms. Each room shall
include a seat or bench, mirror, and provisions for hanging patients’
clothing and for securing valuables. At least one dressing room shall
be provided to accommodate wheelchair patients.

(vi) Hand washing facilities. A freestanding hand
washing fixture with hands-free controls shall be provided in or near
the entrance to each diagnostic and procedure room unless noted
otherwise. Hand washing facilities shall be arranged to minimize any
incidental splatter on nearby personnel or equipment.

(vii) Staff facilities. Toilets may be outside the
suite and may be shared with other departments but shall be
convenient for staff use. When four or more diagnostic or procedure
imaging rooms are provided, lockers and male and female staff toilets
shall be required.

(viii) Contrast media preparation. This room shall
include a work counter, a sink with hands-free operable controls, and
storage. One preparation room may serve any number of rooms.
When prepared media is used, this area may be omitted, but storage
shall be provided for the media.

(ix) Film processing room. A darkroom shall
be provided for processing film unless the processing equipment
normally used does not require a darkroom for loading and transfer.
When daylight processing is used, the darkroom may be minimal
for emergency and special uses. Film processing shall be located
convenient to the procedure rooms and to the quality control area.

(x) Quality control area or room. An area or room
for film viewing shall be located near the film processor. All view
boxes shall be illuminated to provide light of the same color value
and intensity.

(xi) Film storage (active). A room shall include a
cabinet or shelves for filing patient film for immediate retrieval.

(xii) Film storage (inactive). A room for inactive
film storage shall be provided. It may be outside the imaging
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suite, but must be under the administrative control of imaging suite
personnel and be properly secured to protect films against loss or
damage.

(xiii) Storage for unexposed film. Storage facilities
for unexposed film shall include protection of film against exposure
or damage.

(xiv) Storage of cellulose nitre film. When used,
cellulose nitrate film shall be stored in accordance with the require-
ments of National Fire Protection Association 40, Standard for the
Storage and Handling of Cellulose Nitrate Motion Picture Film, 1994
edition.

(xv) Additional spaces. When four or more
diagnostic or procedure rooms are provided, the following shall be
required:

(I) office(s) for radiologist(s) and assistant(s);

(II) clerical office spaces, as necessary for the
functional program; and

(III) consultation area/room;

(IV) medication station. Storage and prepara-
tion of medication may be done from a room, alcove area, or from
a self-contained dispensing unit but must be under visual control of
nursing staff. A work counter, hand washing fixture with hands-free
operable controls, refrigerator, and double-locked storage for con-
trolled substances shall be provided. Standard cup-sinks are not ac-
ceptable for hand washing;

(V) clean storage room. Clean storage room
shall be provided for clean supplies and linens. Hand washing
fixtures shall be provided with hands-free operable controls. When
conveniently located, the clean storage room may be shared with
another department; and

(VI) soiled workroom. The soiled workroom
shall not have direct connection to the diagnostic and procedure
rooms. The room shall contain a clinical sink or equivalent flushing
type fixture, work counter, hand washing fixture with hands-free
operable controls, wastereceptacle, and soiled linen receptacle. When
contaminated soiled material or fluid waste is not handled, only a
soiled holding room shall be required.

(xvi) Housekeeping room. The room may serve
multiple departments when conveniently located.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Radiation protection shall be designed, tested
and approved by amedical physicist licensed under the Texas Medical
Physics Practice Act, Art. 4512n.

(I) Room shielding calculations for linear ac-
celerators, teletherapy units and remote control brachytherapy units
must be submitted to the Texas Department of Health’ s Bureau of
Radiation Control (BRC) for approval prior to use. Shielding in di-
agnostic radiographic rooms will be reviewed by BRC inspectors,
in the field, subsequent to use. Any changes in design or shielding
which affects radiation exposure levels adjacent to those rooms, re-
quires prior approval by BRC. The BRC mailing address is: Bureau
of Radiation Control, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756.

(II) Facility design and environmental controls
associated with licensable quantities of radioactive material in lab-
oratories and/or imaging rooms shall be approved by BRC prior to
licensed authorizations.

(ii) Where protected alcoves with view windows
are required, provide a minimum of 1 foot 6 inches between the view
window edge/frame and the outside partition edge.

(iii) Imaging procedure rooms shall have ceiling
heights not less than nine feet. Ceilings containing ceiling-mounted
equipment shall be of sufficient height to accommodate theequipment
of fixtures and their normal movement.

(B) Finishes.

(i) Flooring used in contrast media preparation
and soiled workroom shall be of the seamless type as required by
§133.162(d)(2)(B)(iii)(III).

(ii) A lay-in type ceiling is acceptable for the
diagnostic and procedure rooms.

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) The cryogen gas venting from the MRI unit shall
be exhausted to the exterior. When a cryogen storage room is
provided to replenish supplies, the storage room shall be vented and
exhausted to the exterior.

(B) Self-contained air conditioning to supplement the
cooling capacity in computer rooms is permitted.

(C) Air handling units serving the imaging suite shall
be equipped with filters efficiencies equal to, or greater than specified
in Table 4 of §133.169(d) of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this titleand thisparagraph. When automatic film processors are used,
a receptacle of adequate size with hot and cold water for cleaning the
processor racks shall be provided.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) Each imaging procedure room shall have at least
four duplex electrical receptacles.

(ii) A special grounding system in areas such as
imaging procedures rooms where a patient may be treated with an
internal probe or catheter shall comply with Chapter 9 of NFPA 99,
and Article 517 of NFPA 70.

(iii) General lighting with at least one light fixture
powered from a normal circuit shall be provided in imaging proce-
dures rooms in addition to special lighting units at the procedure or
diagnostic tables.

(B) Nurses calling system.

(i) Nurses regular calling system. The nurses
regular calling system shall be provided for holding area(s) and patient
dressing room(s) in accordance with §133.162(d)(5)(L)(i) of this title.
In areas such as holding and preparation area(s) and recovery rooms
where patients are under constant visual surveillance, the nurses
calling system may be limited to a bedside button or station that
activates a signal readily seen at the control station.
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(ii) Nurses emergency calling system. In toilet
room(s) used by inpatients and outpatients, a nurses emergency call
station shall be provided in accordance with §133.162(d)(5)(L)(ii) of
this title.

(iii) Staff emergency assistance calling system.
A staff emergency assistance calling system (code blue) shall be
provided for staff to summon additional assistance for each imaging
procedure room in accordance with section §133.162(d)(5)(L)(ii i) of
this title.

(m) Laboratory suite.

(1) Architectural requirements.

(A) General.

(i) Laboratory facilities shall be provided for the
laboratory services provided within the hospital such as hematology,
clinical chemistry, urinalysis, cytology, anatomic pathology, immuno-
hematology, microbiology and bacteriology.

(ii) Each laboratory unit shall meet the require-
ments of Chapter 10 of NFPA 99 (relating to Laboratories), and
Chapter 12 of NFPA 101 (relating to New Health Care Occupan-
cies).

(B) Minimum laboratory facilities. When laboratory
services are provided off-site by contract, the following minimum
facilities shall be provided within the hospital.

(i) Laboratory work room. The laboratory work-
room shall include a counter and a sink with hands-free operable
controls.

(ii) General storage. Cabinets or closets shall be
provided for supplies and equipment used in obtaining samples for
testing. A refrigerator or other similar equipment shall be provided
for specimen storage waiting for transfer to off-site testing.

(iii) Blood storage facilities. Refrigerated blood
storage facilities for transfusions shall be provided. The blood storage
refrigerator shall be equipped with temperature monitoring and alarm
signals.

(iv) Specimen collection facilities. A blood col-
lection area shall be provided with a counter, space for seating, and
hand washing fixture with hands-free operable controls. A toilet and
lavatory with hands-free operable controls shall be provided for spec-
imen collection. This facility may be outside the laboratory suite if
conveniently located.

(C) On-site laboratory facilities. When the hospital
provides on-site laboratory services, the following facilities shall be
provided in addition to the requirements in paragraph (1)(A) and (B)
of this subsection.

(i) Laboratory workroom(s). The laboratory work
room shall include counter(s), space appropriately designed for
laboratory equipment, sink(s) with hands-free operable controls,
vacuum, gases, air, and electrical services as needed.

(ii) General storage. Storage, including refrigera-
tion for reagents, standards, supplies, and stained specimen micro-
scope slides, etc. shall be provided. Separate facilities shall be pro-
vided for such incompatible materials as acids and bases, and vented
storage shall be provided for volatile solvents.

(iii) Chemical safety facilities. When chemical
safety is a requirement, provisions shall be made for an emergency
shower and eye flushing devices.

(iv) Flammable liquids. When flammable or
combustible liquids are used, the liquids shall be stored in approved
containers, in accordance with National Fire Protection Association
30, Flammable and Combustible Liquids Code, 1996 edition.

(v) Radioactive materials. When radioactive mate-
rials are employed, storage facilities shall be provided.

(D) Bone marrow laboratory. A cryopreservation
laboratory and ahuman leukocyte antigen laboratory shall beprovided
in hospitals providing bone marrow transplantation services.

(E) Service areas and facilities. The following service
areas and facilities shall be provided.

(i) Hand washing facilities. Each laboratory room
or work area shall be provided with a hand washing fixture(s) with
hands-free operable controls.

(ii) Office spaces. The scope of laboratory ser-
vices shall determine the size and quantity for administrative areas
including offices as well as space for clerical work, filing, and record
maintenance. At a minimum, an office space shall be provided for
the use of the laboratory service director.

(iii) Staff facilities. Lounge, locker, and toilet
facilities shall be conveniently located for male and female laboratory
staff. These may be outside the laboratory area and shared with other
departments.

(iv) Housekeeping room. A housekeeping room
shall be located within the suite or conveniently located nearby.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title. Floors in laboratories
shall comply with the requirements of §133.162(d)(2)(B)(iii) of this
title except that carpet flooring shall not be used.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) No air from the laboratory areas shall be recir-
culated to other parts of the facility. Recirculation of air within the
laboratory suite is allowed.

(B) When laboratory hoods are provided, they shall
meet the following general requirements.

(i) The average face velocity of each exhaust hood
shall be at least 75 feet per minute.

(ii) The exhaust shall be connected to an exhaust
system to the outside which is separate from the building exhaust
system.

(iii) The exhaust fan shall be located at the
discharge end of the system.

(iv) The exhaust duct system shall be of noncom-
bustible and corrosion resistant material.

(C) When special laboratory hoods are provided, they
shall meet the following special standards for these types of hoods.

(i) Fume hoods, and their associated equipment in
the air stream, intended for use with perchloric acid and other strong
oxidants, shall be constructed of stainless steel or other material
consistent with special exposures, and be provided with a water
wash and drain system to permit periodic flushing of duct and hood.
Electrical equipment intended for installation within such ducts shall
be designed and constructed to resist penetration by water. Duct
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systems serving these hoods shall be constructed of acid resistant
stainless steel for at least 10 feet from the hood. Lubricants and seals
shall not contain organic materials. When perchloric acid or other
strong oxidants are only transferred from one container to another,
standard laboratory fume hoods and the associated equipment may
be used in lieu of stainless steel construction.

(ii) Each laboratory hood used to process infectious
or radioactive materials shall have a minimum face velocity of 100
feet per minute, be connected to an independent exhaust system, with
suitable pressure-independent air modulating devices and alarms to
alert staff of fan shutdown or loss of airflow. Each hood shall also
have filters with a 99.97% efficiency (based on the dioctyl-phthalate
(DOP) test method) in the exhaust stream, and be designed and
equipped to permit the safe removal, disposal, and replacement of
contaminated filters. Filters shall be as close to the hood as practical
to minimize duct contamination.

(iii) Fume hoods intended for use with radioactive
isotopes shall be constructed of stainless steel or other material
suitable for the particular exposure and shall comply with National
Fire Protection Association 801, Standard for Facilities Handling
Radioactive Materials, 1995 edition, §5-2, and NFPA 99, §5-4.3.

(D) Filtration requirements for air handling units
serving the laboratory suite shall be equipped with filters efficiencies
equal to, or greater than specified in Table 4 of §133.169(d) of this
title.

(E) Duct linings exposed to air movement shall not
be used in ducts serving any laboratory room and clean room unless
terminal filters of at least 80% efficiency are installed downstream
of linings. This requirement shall not apply to mixing boxes and
acoustical traps that have special coverings over such lining.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) General.

(i) Faucet spouts at lavatories and sinks shall have
clearances adequate to avoid contaminating utensils and the contents
of beakers, test tubes, etc.

(ii) Drain lines from sinks used for acid waste
disposal shall be made of acid-resistant material.

(iii) Drain lines serving some types of automatic
blood-cell counters must be of carefully selected material that
will eliminate potential for undesirable chemical reactions (and/or
explosions) between sodium azide wastes and copper, lead, brass,
and solder, etc.

(B) Medical gas systems. When provided, medical
gas systems shall comply with §133.162(d)(4)(A)(iii) of this title.
The number of outlets in the laboratory for vacuum, gases, and air
shall be determined by the functional program requirements.

(n) Laundry suite. Laundry facilities may be provided on-
site or off-site. On-site laundry services may be within the hospital
or in a separate building.

(1) Architectural requirements.

(A) General. The following facilities are required for
both on-site or off-site commercial laundry services.

(i) Soiled and clean linen processing areas shall be
physically separated.

(ii) Adequate hand washing facilities shall be
available to laundry personnel in both the soiled and clean processing
areas.

(iii) A receiving, holding, and sorting room for
control and distribution of soiled linen shall be provided. This area
may be combined with the soiled linens processing room. Discharge
from soiled linen chutes may be received within this room or in a
separate dedicated room.

(iv) A laundry processing room shall be provided
which shall contain commercial typeequipment capableof processing
at least a seven-day laundry supply within the regular scheduled work
week.

(v) A clean linen processing room shall be pro-
vided and shall include built-in dryers and folding counters or tables.
This area shall have provisions for inspections, folding, packing and
mending of linen.

(vi) A holding room or area for storage and issuing
of clean linen shall be provided but may be combined with clean linen
processing room.

(B) Off-site laundry processing. When linen is
processed off the hospital site, the following minimum requirements
shall be provided on-site:

(i) a service entrance which shall have protection
from inclement weather, for loading and unloading of linen;

(ii) control station for pickup and receiving;

(iii) soiled linen holding room;

(iv) a central clean linen storage room and issuing
room in addition to linen storage required at the individual patient
units. This central holding area shall include provisions for inspect-
ing, sorting, and mending; and

(v) cart storage areas. The areas shall be located
out of pedestrian traffic and shall be provided separately for clean
and soiled linen.

(C) Service areas for on-site laundry processing.
The laundry shall be separated from patient rooms, areas of food
preparation and storage, and areas in which clean supplies and
equipment are stored. An on-site laundry shall have the following
services areas and facilities:

(i) office space for director of laundry services;

(ii) equipment layout for soiled and clean linen.
The laundry equipment processing shall be arranged to permit an
orderly work flow and minimize cross-traffic that might mix clean
and soiled operations;

(iii) storage. Storage space and cabinets for soaps,
stain removers, and other laundry processing agents shall be located
in the soiled and clean processing rooms;

(iv) cart sanitizing facilities which comply with
subsection (c) of this section;

(v) staff toilets. Toilets may be outside the unit
but shall be convenient for staff use and shall contain hand washing
fixtures with hands-free operable controls;

(vi) staff lockers. Lockers may be in laundry suite
or part of a central locker area when convenient to the laundry; and

(vii) housekeeping room.
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(2) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) The ventilation system shall include adequate
intake, filtration, exchange rate, and exhaust in accordance with Table
3 and Table 4 of §133.169(c) and (d) of this title.

(B) Filtration requirements for air handling units
serving the laundry suite shall be equipped with filters efficiencies
equal to, or greater than specified in Table 4 of §133.169(d) of this
title.

(C) Direction of air flow of the HVAC systems shall
be from clean to soiled areas.

(D) The ventilation system for soiled processing area
shall have negative air pressure while the clean processing area shall
have positive pressure.

(o) Medical records suite. The following rooms, areas, or
offices shall be provided in the medical records suite:

(1) medical records administrator or technician office;

(2) review and dictating rooms or spaces;

(3) work area which includes provisions for sorting,
recording, or microfilming records; and

(4) file storage room. Rooms containing open file
systems or moveable filing storage systems shall be considered as
hazardous. The construction protection for the storage room or area
shall comply with Chapter 12 of NFPA 101, §12-3.2.

(p) Mental health and chemical dependency nursing unit.

(1) Architectural requirements. When mental health and
chemical dependency patient care services are provided, the unit(s)
shall comply with the requirements contained in subsection (s)(1) of
this section and the requirements of this paragraph.

(A) Patient rooms. Because operable windows are
required in all patient sleeping rooms, it may be necessary to
provide detention screens on windows or limit the amount of
window operation in order to inhibit possible tendency for suicide
or elopement. The type and the degree of security required in
mental health and chemical dependency units shall be determined by
the hospital administration. When detention screens are provided,
windows shall be capable of opening with the screens in place.
Where glass fragments may create a hazard, safety glazing or other
appropriate security features shall be incorporated.

(B) Service areas. Service areas shall be provided
in accordance with the requirements of subsection (s)(1)(F) of this
section and the following additional requirements.

(i) Nurses and doctor’ s charting areas shall be
provided with separation needed for acoustical privacy as well as
space required for the function. A view window to permit observation
of patient area by the charting nurse or physician may be used
provided that it is located so that patient files cannot be read from
outside the charting space.

(ii) A minimum of two separate social spaces, one
appropriate for noisy activities and the other for quiet activities, shall
be provided. The combined total area shall be not less than 40 square
feet per bed with not less than 120 square feet for each of the two
spaces, whichever is greater.

(iii) A room for group therapy shall be provided.
The room shall not be less than 250 square feet. The group therapy

room may be combined with the quiet space required in clause (ii)
of this subparagraph when the unit accommodates not more than 12
patients.

(iv) Space shall be provided for occupational
therapy at the rate of 15 square feet per bed with a minimum total area
of 200 square feet, whichever is greater. Space shall include hand
washing, work counters, storage, and displays. When the mental
health and chemical dependency nursing unit contains less than 12
beds, the occupational therapy functions may be performed within the
noisy activities area, if at least 10 additional square feet per patient
served is included.

(v) A consultation room for each 12 beds or any
portion thereof shall be provided. Each consultation room shall have a
minimum floor space of 100 square feet. Each room shall be designed
for acoustical and visual privacy.

(vi) A small kitchen for patient use shall be
provided. It shall contain a sink, refrigerator, residential type
dishwasher, kitchen cabinets, ice dispenser, and an electric range or
a microwave. This kitchen may serve as a nourishment center for
patients between meals. It may be located in the noisy activity area.

(vii) Patient laundry facilities with automatic
washer and an electric dryer shall be provided. This requirement
may be omitted in nursing units intended only for adolescent and
gero-psychiatric patients.

(viii) There shall be a suite in each nursing unit for
mental health and chemical dependancy patients intended for short-
term occupancy by a single person requiring security and protection
from self or others. The seclusion suite shall consist of seclusion
room(s), an anteroom or a vestibule, and a toilet.

(I) Each seclusion room shall be located and
designed in a manner affording direct visual supervision by nursing
staff and shall be constructed to prevent patient hiding, escape, injury,
or suicide. There shall be a minimum of one seclusion room for each
24 beds or any portion thereof.

(-a-) The floor area of each seclusion room
shall be not less than 60 square feet. The minimum room dimension
shall be six feet.

(-b-) The seclusion room shall have a min-
imum ceiling height of nine feet.

(-c-) The door to each seclusion room shall
have no hardware on the room side and shall open out. A vision
panel shall be provided in each door to permit staff observation of
the entire room while maintaining privacy from the public and other
patients.

(-d-) Each seclusion room shall have natural
light (skylight or window) in order to maintain a therapeutic
environment. Skylight wells or windows shall be not less than 400
square inches in area.

(II) Access to the seclusion room from any
public space such as a corridor shall be through an anteroom. When
the seclusion suite is directly accessible from the nurse station, a
vestibule may be provided in place of an anteroom. A cased opening
to the vestibule in lieu of a door may be provided as long as the
arrangement assures privacy from the public and other patients.

(-a-) The minimum dimension of the ante-
room or vestibule shall be eight feet.

(-b-) The door to the anteroom shall swing
in.

(III) There shall be at least one toilet room
directly accessible from the anteroom or vestibule.
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(-a-) The toilet room shall be large enough
to safely manage the patient.

(-b-) The toilet room door shall swing out
into the anteroom or vestibule.

(-c-) A water closet and hand washing
facilities shall be provided in the toilet room. An unbreakable wall
hung mirror may be provided.

(2) Details and finishes. Details and finishes in each
mental health and chemical dependancy nursing unit shall comply
with the requirements contained in subsection (s)(2) of this section
and this paragraph.

(A) Details.

(i) All areas of the mental health unit, including
entrances to patient rooms, shall be visible from the nurse station(s).
Observation by video cameras of seclusion rooms, entrances, hall-
ways, and activity areas shall be acceptable.

(ii) All exposed and accessible fasteners shall be
tamper-resistant.

(iii) Suitable hardware shall be provided on doors
to toilet rooms for mental health and chemical dependancy patients
so that access to these rooms can be controlled by staff. Hardware
shall be utilized which is appropriate to prevent patient injury.

(iv) Only break-away or collapsible clothes bars
in wardrobes, lockers, and closets and shower curtain rods shall be
permitted in nursing units for mental health and chemical dependancy
patients.

(v) Wire coat hangers shall not be permitted in
nursing units for mental health and chemical dependancy patients.

(vi) Special fixtures, hardware, and tamper-proof
screws shall be used throughout the patient suites of nursing units for
mental health and chemical dependancy patients.

(vii) Horizontal grab bars are not permitted at
bathing and toilet fixtures.

(B) Finishes. Special conditions may require mono-
lithic or bonded wall and ceiling construction for patient safety and
security measures.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with subsection (s)(3) of this section and this
paragraph.

(A) Special consideration shall be given to the type
of heating and cooling units, ventilation outlets, and appurtenances
installed in patient-occupied areas of mental health nursing units. The
following shall apply:

(B) All air grilles and diffusers shall be of a type that
prevents the insertion of foreign objects.

(C) All convector or HVAC enclosures exposed in
the room shall be constructed with rounded corners and shall have
enclosures fastened with tamper-resistant fasteners.

(D) HVAC equipment shall be of a type that mini-
mizes the need for maintenance within the room.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with subsection (s)(4)
of this section and this paragraph.

(A) Piping systems.

(i) Piped medical gas systems are not required.

(ii) Only special, tamper proof sprinkler heads
from which it is not possible to suspend any objects shall be installed
in mental health and chemical dependancy units.

(B) Plumbing fixtures.

(i) Faucet controls shall not be equipped with
handles that may be easily broken off.

(ii) Bedpan washers are not required in patient
bathrooms.

(5) Electrical requirements. Electrical requirements shall
be in accordance with subsection (s)(5) of this section and this
paragraph.

(A) A nurses calling system is not required in patient
rooms for mental health and chemical dependancy patients. However,
when a nurses calling system is provided, the system shall meet the
requirements of §133.162(d)(5)(L), pull cords shall not exceed 18
inches in length, and provisions shall be made to permit removal of
call buttons and use of blank plates as required for security.

(B) Each patient room shall have duplex-grounded
receptacles. There shall be one receptacle at each side of the head
of each bed and one on every other wall. Receptacles in areas
intended for mental health and chemical dependancy patients of all
ages shall be protected by GFCI breakers installed in distribution
panel enclosures serving the unit.

(C) Fifteen-ampere and 20-ampere, 125-volt recep-
tacles intended to supply patient care areas of mental health and
chemical dependency wards, rooms, or areas shall be tamper resis-
tant as permitted by NFPA 70, §517-18, or shall be protected by GFCI
breakers which limit the ground fault current to 5 milliamperes. A
tamper-resistant receptacle is one that is constructed to limit improper
access to its energized contacts.

(q) Morgue.

(1) Architectural requirements.

(A) General. The morgue shall be directly accessible
through an exterior entrance and shall be located to avoid the need
for transporting bodies of deceased patients through public areas.

(B) Autopsy performed within hospital. When autop-
sies are performed within the hospital, the following rooms, areas,
and equipment shall be provided.

(i) Refrigerated facilities shall be provided for
body-holding.

(ii) The autopsy room shall contain work counters,
hand washing facilities with hands-free operable controls, autopsy
table and storage space for supplies, equipment and specimens.

(iii) A deep sink shall be provided for washing
specimens.

(iv) A clothing change area shall be provide with
shower, toilet, hand washing facilities and lockers.

(C) Service areas. The following service areas shall
be provided:

(i) a pathologist office;

(ii) staff toilets. Toilets may be outside the unit
but be convenient for staff use. Hand washing fixture(s) shall have
with hands-free operable controls; and
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(iii) a housekeeping room. A housekeeping room
which meets the requirements of §133.162(d)(2)(A)(xxviii) of this
title shall be provided for the exclusive use of the morgue when
autopsies are performed.

(D) Minimum requirements. When autopsy facilities
are not provided within the hospital, bodies of deceased patients shall
be kept in a ventilated and temperature controlled body holding room
prior to transport to a destination off the hospital premises. The body
holding room shall be directly accessible from theexterior and located
to avoid the need for transporting bodies through public areas.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) The body holding and autopsy room shall have
ceiling heights not less than eight feet.

(ii) Hand drying devices shall be provided at all
hand washing facilities. Devices shall be enclosed type fixtures
supplying paper or cloth in single-unit.

(B) Finishes.

(i) Flooring used in the autopsy room shall be the
seamless type as required by §133.162(d)(2)(B)(iii)(III).

(ii) Ceilings in the autopsy rooms shall be mono-
lithic as required by §133.162(d)(2)(B)(vi)(III).

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) The autopsy room shall be equipped with low
exhaust grilles.

(B) The body holding room shall be ventilated in
accordance with Table 3 of §133.169(c) of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.
Refrigerators for body holding in the autopsy room shall be con-
nected to the equipment branch of the essential electrical distribution
system.

(r) Nuclear medicine suite.

(1) Architectural requirements.

(A) General. When nuclear medicine services are
provided, the facilities may be in a separate suite or combined with
an imaging suite.

(i) When nuclear medicine requires radiation pro-
tection, a qualified medical physicist shall specify the type, location,
and amount of radiation protection to be installed for the layout and
equipment selections.

(ii) When patients with airborne infectious diseases
are subject to nuclear medicine services, the diagnostic and/or proce-
dural room shall meet the infection isolation ventilation requirements
as contained in Table 3 of §133.169(c) of this title.

(iii) The nuclear medicine room shall be suffi-
ciently sized to house all fixed and moveable equipment and allow a

minimum of five feet of clear working space on all sides of equip-
ment accessible to staff and patient.

(B) Radiopharmacy room. When radiopharmaceuti-
cal preparation is performed on-site, the room shall include sufficient
space for equipment, storage of radionuclides, chemicals for prepara-
tion, dose calibrators, and record keeping. When prepared materials
are used, storage and calculation area may be considerably smaller
than for on-site preparation. Radiopharmacy facilities shall be appro-
priately shielded.

(C) Positron emission tomography (PET). When PET
services are provided, scanner and cyclotron rooms shall be provided
with a minimum clear floor areas of 300 and 225 square feet
respectively exclusive of built-in shelves or cabinets.

(i) The cyclotron room shall have an area of 16
square feet dedicated for safe storage of parts that may need to cool
down for a year or more.

(ii) A hot (radioactive) laboratory and a cold (non-
radioactive) laboratory shall be provided and each space shall be
minimum of 250 square feet in size.

(iii) A blood laboratory shall be provided in the
suite and the space shall be minimum of 80 square feet in size.

(iv) A gas storage area/room shall be provided and
be large enough to accommodate bottles of gas. Each gas will be
piped individually and shall go to the cyclotron or the laboratory.
The cylinders shall be secured to racks or adequately fastened.

(v) Radiation shielding shall be provided.

(D) Service areas.

(i) Patient waiting area. The patient waiting area
shall be out of traffic and under staff control. If the suite is routinely
used for outpatients and inpatients at the same time, separate waiting
areas shall be provided with screening for visual privacy between the
areas for inpatients and outpatients.

(ii) Control desk and reception area. A control
desk and reception area shall be provided.

(iii) Dictation and report preparation area. The
dictation and report preparation area may be incorporated with the
control station.

(iv) Holding area. The holding area shall be under
direct staff control, out of the direct line of traffic, and have space for
stretchers. The holding area shall accommodate two stretchers for the
first procedure room with one additional station for each additional
procedure room. When services are provided for both inpatients and
outpatients, separate holding areas with screening for visual privacy
between the waiting areas shall be provided.

(v) Patient toilet facilities. A toilet room with hand
washing fixtures with hands-free operable controls shall be provided
convenient to the waiting room and procedure room.

(vi) Staff toilet facilities. Toilets and hand washing
fixtures with hands-free operable controls may be outside the suite
but shall be convenient for staff use. In larger suites with three or
more procedure/diagnostic rooms, staff lounge with lockers, dressing
area and toilet facilities shall be provided.

(vii) Patient dressing rooms. Dressing rooms shall
be provided convenient to the waiting areas and procedure rooms.
Each room shall include a seat or bench, mirror, and provisions for
hanging patients’ clothing and for securing valuables. At least one
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dressing room shall be provided to accommodate wheelchair patients.
At least one space large enough for staff-assisted dressing shall be
provided.

(viii) Exam room(s). When examination rooms are
provided, each room shall have a minimum of 100 square feet of clear
floor area exclusive of built-in shelves or cabinets. Each exam room
shall be equipped with a work counter and hand washing fixtures
with hands-free operable controls.

(ix) Dose administration area. When a dose
administration area is provided, the area shall be located near the
preparation area and include visual privacy for the patients.

(x) Computer control area/room. Computer control
area shall be located just outside the entry to the treatment room(s).
When a centralized computer area is provided, it shall be a separate
room with access terminals available within the treatment rooms.

(xi) Film processing room. A darkroom shall
be provided for film processing unless the processing equipment
normally used does not require a darkroom for loading and transfer.
When daylight processing is used, the darkroom may be minimal
for emergency and special uses. Film processing shall be located
convenient to the treatment room(s) and to the quality control area.

(xii) Quality control area or room. A consultation
area/room shall include view boxes illuminated with light of the
same color value and intensity for appropriate comparison of several
adjacent films. Space shall be provided for computer access and
display terminals if such are included in the functional program.

(xiii) Film storage room (active). A room with
cabinet or shelves for filing patient film for immediate retrieval shall
be provided.

(xiv) Film storage room (inactive). A room for
inactive film storage may be located outside the nuclear medicine
suite, but must beunder theadministrative control of nuclear medicine
personnel and properly secured to protect films against loss or
damage.

(xv) Storage for unexposed film. Storage facilities
for unexposed film shall include protection of film against exposure
or damage and shall not be warmer than the air of adjacent occupied
spaces.

(xvi) Hypothermia room. When a hypothermia
room is provided, the room may be combined with an exam room.

(xvii) Dosimetry equipment area/room. A dosime-
try equipment area/room is optional.

(xviii) Offices for physicians, oncologist, physi-
cists, and assistants. Offices shall include provisions for equipped
for individual consultation, viewing, and charting of film.

(xix) Clerical office(s) spaces. Clerical office(s)
spaces shall be provided.

(xx) Consultation area or room. A consultation
area or room shall be provided.

(xxi) Clean storage room. A clean storage room
shall be provided for clean supplies and linens. Hand washing
fixtures shall be provided with hands-free operable controls. When
conveniently located, the clean storage room may be shared with
another department.

(xxii) Soiled workroom. When a soiled workroom
is provided, the workroom shall not have direct connection to the

nuclear medicine procedure or diagnostic rooms or sterile activity
rooms. The room shall contain a clinical sink or equivalent flushing
type fixture, work counter, hand washing fixture with hands-free
operable controls, wastereceptacle, and soiled linen receptacle. When
contaminated soiled material or fluid waste is not handled, only a
soiled holding room is required.

(xxiii) Housekeeping room. The housekeeping
room shall be located within the suite. When automatic film
processors are used, a receptacle of adequate size with hot and cold
water for cleaning the processor racks shall be provided.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Radiation protection shall be designed, tested
and approved by amedical physicist licensed under the Texas Medical
Physics Practice Act, Art. 4512n.

(I) Room shielding calculations for linear ac-
celerators, teletherapy units and remote control brachytherapy units
must be submitted to the Texas Department of Health’ s Bureau of
Radiation Control (BRC) for approval prior to use. Shielding in di-
agnostic radiographic rooms will be reviewed by BRC inspectors,
in the field, subsequent to use. Any changes in design or shielding
which affects radiation exposure levels adjacent to those rooms, re-
quires prior approval by BRC.

(II) Facility design and environmental controls
associated with licensable quantities of radioactive material in labora-
tories or imaging rooms must be approved by BRC prior to licensed
authorizations.

(ii) The nuclear medicine treatment rooms and
linear accelerator room shall have ceiling heights not less than nine
feet. Ceilings containing ceiling-mounted equipment shall be of
sufficient height to accommodate the equipment of fixtures and their
normal movement.

(iii) Ceiling mounted equipment shall be supported
by properly designed rigid structures located above the finished
ceiling.

(iv) Hand drying devices shall be provided at all
hand washing facilities. Devices shall be enclosed type fixtures
supplying paper or cloth in single-unit.

(B) Finishes.

(i) In areasthat aresubject to accidental radioactive
spills, floors and walls shall be constructed of materials that are easily
decontaminated.

(ii) Flooring used in the nuclear medicine proce-
dure room, any work or treatment areas where radioactive material
is handled, and soiled workroom shall be of the seamless monolithic
type as required by §133.162(d)(2)(B)(iii)(III).

(iii) Ceilings in radiopharmacy, hot laboratory,
mold laboratory and soiled workroomsshall be monolithic as required
by §133.162(d)(2)(B)(vi)(III).

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) When radiopharmaceutical preparations are per-
formed, vents and traps for radioactive gases shall be provided.
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(B) Direction of air flow of the HVAC system shall
be from the coldest (radiationwise) areas to the hottest areas.
Redundancy may be required.

(C) In the PET suite, special ventilation systems
together with monitors, sensors, and alarm systems shall be required
to vent gases and chemicals. The ventilation shall be directly to the
exterior.

(D) Filtration requirements for air handling units serv-
ing the nuclear medicine suite shall be equipped with filters efficien-
cies equal to, or greater than specified in Table 4 of §133.169(d) of
this title.

(E) Duct linings. Duct linings exposed to air move-
ment shall not be used in ducts serving any nuclear medicine rooms,
procedure rooms, diagnostic rooms, isolation rooms, clean room, and
processing rooms. This requirement shall not apply to mixing boxes
and acoustical traps that have special coverings over such lining.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) In the PET suite, the cyclotron is water cooled
with de-ionized water system. A heat exchanger and connection to a
compressor or to chilled water may be required.

(B) A redundant plumbing system connection to a
holding tank may be required to prevent accidental leakage of
contaminated water into the regular plumbing system.

(C) In the PET suite, compressed air shall be required
for pressurized water circulation system for the cyclotron.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) Each nuclear medicine procedure room shall
have at least four duplex electrical hospital grade receptacles.

(ii) Nuclear medicine procedures rooms shall have
general lighting in addition to that provided by special lighting units
at the procedure tables.

(B) Nurses calling systems.

(i) Nurses regular calling system. A nurses regular
calling system shall be provided for holding rooms/area, observation
and patient dressing room(s) in accordance with §133.162(d)(5)(L)(i)
of this title. In areas such as holding and observation where patients
are under constant visual surveillance, the nurses regular calling
system may be limited to a bedside button or station that activates a
signal readily seen at the control station.

(ii) Nurses emergency calling system. In patient
toilet room(s), a nurses emergency calling system shall be provided
for each patient toilet in accordance with §133.162(d)(5)(L)(ii) of this
title.

(iii) A staff emergency assistance calling system
(code blue) shall be provided for staff to summon additional assistance
for each nuclear medicine procedure room in accordance with section
§133.162(d)(5)(L)(iii) of this title.

(s) Nursing unit. The requirements in this subsection apply
to nursing units in hospitals for all types of inpatient care. Facilities
providing care to less than 15 pediatric inpatients may be included
with an adult nursing unit. Additional requirements for a nursing

unit providing care to 15 or more pediatric patients are contained in
§133.163(v) of this title.

(1) Architectural requirements. Architectural require-
ments shall be in accordance with §133.162(d)(1) of this title and
this paragraph.

(A) Handicapped accessibility requirements. At least
10% of patient rooms, bathing units and toilets in medical/surgi-
cal, medical, antepartum, postpartum, mental health, chemical de-
pendency, and pediatric nursing units and all public and common use
areas shall be designed and constructed to be handicapped accessible.
These requirements shall apply in all new construction and when an
existing nursing unit or a portion thereof is converted from one ser-
vice to another, i.e. mental health care to medical or surgical nursing
care.

(B) Patient room suites. A patient room suite shall
consist of the patient room and a bathroom. Patient room suites shall
comply with the following requirements.

(i) Maximum patient room capacity. The maxi-
mum patient room capacity shall be two patients. In existing facil-
ities where renovation work is undertaken and the present capacity
is more than two patients, the maximum room capacity shall be no
more than the present capacity with a maximum of four patients.

(ii) Single-bed patient room. In a single-bed
patient room, the minimum clear floor area shall be 100 square feet.
The minimum clear floor area in an accessible private patient room
shall be 120 square feet.

(iii) Multi-bed patient room. In a multi-bed patient
room, the minimum clear floor area shall be 80 square feet per bed.
Minimum clear floor space in an accessible multi-bed room shall be
110 square feet per bed.

(iv) Arrangement of patient rooms. Minor en-
croachments including columns and wall hung lavatories that do not
interfere with functions may be ignored when determining space re-
quirements for patient rooms.

(I) Required clear floor space in patient rooms
shall be exclusive of toilet rooms, closets, lockers, built-in cabinets,
wardrobes, alcoves, or vestibules.

(II) A clearance of 3 feet 8 inches shall be
available at the foot of each bed in multi-bed patient rooms to permit
the passage of equipment and beds. A minimum distance of three
feet between a wall and the side of a bed and four feet between beds
shall be provided. A minimum distance of five feet between a wall
and the side of a bed and four feet between beds shall be provided
in an accessible semi-private room or one intended for rehabilitation
patients. Arrangement of beds shall be such that sufficient space is
provided within each privacy curtain for a bed and maneuvering space
for a wheelchair.

(III) Visual privacy shall be provided each
patient in multi-bed rooms. Design for privacy shall not restrict
independent patient access to the corridor, lavatory, or bathroom.

(v) Patient bathroom. Each patient shall have
access to a bathroom without having to enter the general corridor
area. Each bathroom shall contain a toilet, hand washing and bathing
facilities, and storage shelf or cabinet. Hand washing facilities may
be located in the patient room.

(vi) Patient storage. Each patient shall have a
separate wardrobe, locker, or closet that is suitable for hanging full-
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length garments and for storing personal effects. A minimum of 12
lineal inches of hanging space shall be provided per patient.

(C) Airborne infection isolation suites. A minimum
of one isolation suite shall be provided for each 30 acute care beds
or fraction thereof. The suite may be located within a nursing unit or
in a separate isolation unit. When a pediatric patient suite is located
in an adult nursing unit and is not part of a pediatric or adolescent
nursing unit, a minimum of one isolation room shall be designated
for pediatric patient care. Each airborne infection isolation suite shall
consist of a work area, a patient room, and a patient bathroom.

(i) The work area may be a separately enclosed
anteroom or a vestibule that is open to and is located immediately
inside the door to the patient room. It shall have facilities for hand
washing, gowning, and storage of clean and soiled materials. One
enclosed anteroom may serve multiple isolation rooms.

(ii) Each patient room shall have a clear floor area
of 120 square feet exclusive of the work area and shall contain only
one bed.

(iii) Each bathroom shall be designed for the use of
the handicapped and shall contain bathing facilities, toilet facilities
and hand washing facilities. Each bathroom shall be arranged to
provide access from the patient room without entering or passing
through the work area.

(iv) In a general hospital, at least one airborne
infection isolation suite with an enclosed anteroom shall be provided.

(v) Ventilation requirements for the isolation rooms
shall be in accordance with Table 3 of §133.169(c) of this title.

(vi) Doors to airborne infection isolation rooms
shall be provided with self-closing devices.

(D) Protective environment suite. When specialized
services for patients with extreme susceptibility to infection are
provided, spatial requirements for the suite shall be identical to those
for airborne infection isolation suites contained in subparagraph (C)
of this paragraph with the exception that an enclosed anteroom shall
be provided.

(E) Room for disturbed medical patients. Each hospi-
tal shall provide at least one private patient room for patients needing
close supervision for medical and/or psychiatric care. The room may
be part of the mental health and chemical dependency nursing unit
described in subsection (p) of this section. If the room is part of a
nursing unit, the provisions of subparagraph (B)(ii) of this paragraph
for an accessible single-bed patient room shall apply. Each room
shall be designed to minimize potential for escape, hiding, injury, or
suicide.

(F) Service areas. Service areas shall be located in,
or readily available to, each nursing unit. Each service area may
be arranged and located to serve more than one nursing unit, but at
least one service area shall be provided on each nursing floor. The
following service areas shall be provided:

(i) an administrative center or nurses station with
an adjacent but separate dictation space;

(ii) a nurses office;

(iii) an area for charting. The area may be
combined with the nurses station when adequate space is provided
for both;

(iv) a medication room, medicine alcove area, or
a self-contained medicine dispensing unit under visual control of

nursing staff. The room, area or unit shall contain a work counter,
hand washing fixture with hands-free operable controls, refrigerator,
and double-locked storage for controlled substances. Standard cup-
sinks provided in many self-contained units are not adequate for hand
washing;

(v) a nourishment station containing a work
counter with sink, microwave, refrigerator and storage cabinets and
not located in the clean workroom;

(vi) a multipurpose room for staff and patient
conferences, education, demonstrations, and consultation. The room
shall be conveniently accessible to each nursing unit and may serve
several nursing units or departments. The room may be located on
another floor if convenient for regular use;

(vii) a conveniently located examination/treatment
room which may serve several nursing units located on the same floor.
The room shall have a minimum clear floor area of 100 square feet
and contain a counter for writing and hand washing facilities. This
room may be omitted if all patient rooms on the floor are single-bed
patient rooms;

(viii) special bathing facilities, including space for
attendant, for patients on stretchers, carts, and wheelchairs at the ratio
of one per 100 beds or a fraction thereof. This may be on another
floor if convenient for use. The central bathing room shall contain a
hand washing fixture and a water closet with three feet of clearance
at the front and each side of the fixture;

(ix) staff lounge with separate female and male
dressing areas containing lockers, showers, toilets and hand washing
facilities. These facilities may be on another floor;

(x) securable closets or cabinet compartments for
personal articles of nursing unit staff. The closets or lockers shall be
located at or near the nurse station. At a minimum, these shall be
large enough for purses and billfolds. Coats may be stored in closets
or cabinets on each floor or in a central staff locker area;

(xi) clean workroom or clean supply room. When
used for preparing patient care items, it shall contain a work counter,
hand washing facilities, and storage facilities for clean and sterile
supplies. When used only for storage and holding as part of a
distribution system of clean and sterile supplies, the work counter
and hand washing facilities may be omitted;

(xii) clean linen storage for each nursing unit. This
may be within a clean workroom, a separate closet, or an approved
distribution system on each floor. If a closed cart system is used,
storage may be in an alcove, but must be out of the path of normal
traffic and under staff control;

(xiii) a soiled workroom or soiled holding room.
The room shall contain a clinical sink or equivalent flushing rim
fixture, hand washing facilities, both with hot and cold water. The
room shall have a work counter and space for separate covered
containers for soiled linen and waste. When facilities for cleaning
bedpans are provided elsewhere, the flushing rim clinical sink may
be omitted;

(xiv) an equipment storage room located on each
floor which may serve multiple nursing units;

(xv) an emergency equipment storage room or
alcove under direct visual control of the nursing staff;

(xvi) a housekeeping room which may also serve
adjacent nursing units;
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(xvii) stretcher and wheelchair storage space which
is located without restricting normal traffic;

(xviii) separate male and female accessible public
toilets with hand washing facilities. The toilets shall be located on
each floor containing a nursing unit;

(xix) staff toilet at each nurse station; and

(xx) an ice dispensing machine for each nursing
unit which is located at the nourishment station or the clean work
room.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Egress. Means of egress from each patient suite
shall comply with the requirements of NFPA 101, §12-2.

(ii) Patient bathroom and toilet room doors. Door
leaves to all patient bathrooms and toilet rooms shall be at least 36
inches wide and shall swing outward or be double acting so that
nursing staff may gin access to a patient who has collapsed against
the door. Doors lockable from the inside shall have hardware that
allows staff to open the door from the outside.

(iii) Vision panels. Vision panels shall be provided
in the door between an anteroom and an airborne infection isolation
room or a protective environment room.

(iv) Operable windows. Each patient sleeping
room shall have an outside door or an outside operable window.
Where the operation of windows requires the use of tools or keys, the
tools or keys shall be located at each nurses station, on the same floor,
and easily accessible to staff. The bottom of the window opening
shall not exceed 36 inches above the floor.

(v) Location of patient room windows. Windows
required for ventilation of patient sleeping rooms shall be operable
and shall be located on an outside wall. These windows may
open onto an atrium, an inner court, or an outer court provided the
following requirements are met.

(I) Atria windows. Atria onto which the
required windows open shall comply with the requirements of NFPA
101, §6-2.4.6 and shall be provided with an engineered smoke control
system in accordance with National Fire Protection Association 92B,
Guide for Smoke Management Systems in Malls, Atria, and Large
Areas, 1995 edition.

(II) Outer courts. Outer court (not enclosed by
building on one side) onto which the required windows open shall
have a minimum width, at all levels, of not less than three inches
for each foot, or fraction thereof, of the height (average height of
enclosing walls) of such court, but in no case shall the width be less
than five feet. An outer court shall have a horizontal cross sectional
area not greater than four times the square of its width.

(III) Inner courts. Inner court (enclosed by
building on all sides) onto which the required windows open shall
have minimum width, at all levels, of not less than one foot for each
foot, or fraction thereof, of the height (average height of enclosing
walls) of such courts, but in no case shall the width be less than 10
feet. A horizontal, unobstructed, and permanently open air intake or
passage having a cross-sectional area of not less than 21 square feet
shall be provided at or near the bottom of the court. Metal decorative
grilles not effectively reducing the open area by more than 5.0% shall
be permitted at the ends. Walls, partitions, floor, and floor-ceiling

assemblies forming intakes or passages shall be noncombustible and
shall be constructed in accordance with NFPA 101, §12-3.1(b) and
(c). An inner court shall have a horizontal cross sectional area of not
less than one and one-half times the square of its width.

(vi) Fixed windows. Windows may be fixed when
the building is provided with an engineered smoke control system
throughout in accordance with National Fire Protection Association
90A, Standard for the Installation of Air Conditioning and Ventilating
Systems, 1996 edition, and National Fire Protection Association 92A,
Recommended Practice for Smoke-Control Systems, 1996 edition,
where each smoke compartment is a smoke control zone, and an
automatic sprinkler system is installed throughout the entire building
in accordance with NFPA 101, §12-3.5, and National Fire Protection
Association 13, Standard for the Installation of Sprinkler Systems,
1996 edition.

(vii) Hand washing facilities. Hand washing
facilities shall be conveniently located near the nurses station and
in the medication area. One lavatory in an open medication area can
meet this requirement.

(viii) Elevator lobbies. Elevator lobbies shall be
physically separated from the required means of egress with one hour
fire rated construction which resist the passage of smoke on all floors
containing patient rooms.

(ix) Patient’ s privacy. Cubicle curtains to assure
privacy for each patient shall be provided in all multi-bed patient
rooms.

(x) Telephone access. Each patient shall have
access to a telephone directly from each bed.

(B) Finishes.

(i) Seamless floors with coved wall bases described
in §133.162(d)(2)(B)(iii)(III) of this title shall be provided in soiled
workrooms.

(ii) Wall bases in the soiled workroom shall be
made integral and coved with the floor, tightly sealed to the wall,
constructed without voids that can harbor insects, retain dirt particles,
and impervious to water.

(iii) Monolithic ceilings described in
§133.162(d)(2)(B)(vi)(III) of this title shall be provided in air-
borne infection isolation rooms and protective environment rooms.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) Outside air shall be supplied to each patient
room by a central air handling unit to provide make-up air for air
exhausted from the bathroom in accordance with Note 3 of Table 3
of §133.169(c) of this title.

(B) Each patient room bathroom shall be exhausted
continuously to theexterior in accordance with Table 3 of §133.169(c)
of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) Each patient bathroom shall contain awater closet
with a bedpan washer, bathtub or shower and a lavatory. The
lavatory may be located in a single bed patient room instead of in the
bathroom.
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(B) An additional lavatory shall be placed in each
patient room proper where the bathroom serves more than two beds.

(C) A lavatory shall be provided in each postpartum
patient room proper and in therequired adjacent toilet room regardless
of the number of beds served.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) Electric receptacles in nursing units.

(i) Each receptacle shall be grounded to the ref-
erence grounding point by means of an insulated copper grounding
conductor.

(ii) Each patient bed location shall be supplied
by at least two branch circuits, one from the critical branch of the
emergency system as required by NFPA 99, §3-4 and one from the
normal system. All branch circuits from the normal system shall
originate in the same panelboard.

(iii) One duplex receptacle connected to a normal
branch circuit and one duplex outlet connected to the critical branch
circuit shall be located on opposite sides of the head of each bed. In
addition at least one duplex outlet shall be located on each wall. A
dedicated outlet shall be provided at the television location.

(iv) Each examination table shall have access to
two duplex receptacles.

(v) Each work table or counter shall have access
to two duplex receptacles.

(vi) One duplex receptacle protected with a GFCI
shall be installed in the bathroom to permit the use of electrical
appliances in front of the mirror.

(vii) Duplex receptacles shall be installed not more
than 50 feet apart in corridors and within 25 feet of corridor ends.

(viii) Special receptacles marked for X-ray use
shall be installed in corridors so that mobile equipment may be used
anywhere within a patient room using a cord length of 50 feet or less.
Where capacitive discharge or battery powered X-ray units are used,
special X-ray receptacles will not be required in corridors.

(ix) Additional duplex receptacles shall be installed
as required to satisfy operational needs of the nursing unit.

(B) Nurses calling systems. The following types of
nurses calling systems shall be provided in nursing units: a nurses
regular calling system, a nurses emergency calling system, and a staff
emergency assistance calling system. The systems shall comply with
§133.162(d)(5)(L) of this title.

(i) Nurses regular calling system. Each patient
room shall be served by at least one calling station for two-way voice
communication. Each patient bed shall be provided with acall button.
Two call buttons serving adjacent beds may be served by one calling
station. In rooms containing two or more calling stations, indicating
lights shall be provided at each station. Nurses calling systems shall
be equipped with an indicating light at each calling station which
remains lighted as long as the voice circuit is operating.

(ii) Nurses emergency calling system. A nurses
emergency calling system shall be provided at each inpatient
water closet, bathtub, sitz bath, and shower in accordance with
§133.162(d)(5)(L)(ii) of this title. When conveniently located one
emergency call station may serve one bathroom.

(iii) A staff emergency assistance calling system
for staff to summon additional assistance shall be provided in central
bathing facility rooms and exam/treatment rooms in accordance with
§133.162(d)(5)(L)(iii) of this title.

(C) Illumination requirements.

(i) General il lumination requirements. Nursing
unit corridors shall have general illumination with provisions for
reducing light levels at night. Illumination of corridors for egress
purposes shall comply with NFPA 101, §§12-2.8 and 12-2.9.

(ii) Illumination of the nurses station. Illumination
of the nurses station and all nursing support areas shall be with
fixtures powered from the critical branch of the emergency electrical
system NFPA 99, §3-4.2.2.2(c).

(iii) Patient suite lighting.

(I) Each patient room shall be provided with
general lighting and night lighting. General lighting and night lighting
shall be controlled at the room entrance. All controls for lighting in
patient areas shall be of the quiet operating type. Control of night
lighting circuits may be achieved by automatic means and in such
instances control of night lighting at the room entrance shall not be
required.

(II) A reading light shall be provided for each
patient. Reading light control shall be readily accessible from each
patient bed. Flexible light arms, if used, shall be mechanically
controlled to prevent the bulb from coming in contact with bed linen.
High heat producing light sources such as incandescent and halogen
shall be avoided to prevent burns to patients and/or bed linen. Light
sources shall be covered by a diffuser or a lens.

(III) Each patient bathroom shall have a ceiling
mounted lighting fixture for general il lumination. The bathroom
general illumination fixture shall be controlled with a wall mounted
switch located in the patient room proper or at the latch side of the
door within the bathroom.

(IV) A wall or ceiling mounted lighting fixture
shall be provided above each lavatory.

(t) Obstetrical suite.

(1) Architectural requirements.

(A) General. When obstetrical services are provided,
the obstetrical suite shall be located and arranged to preclude
unrelated traffic through the suite.

(B) Caesarean section (c-section) operating room(s).
A minimum of one dedicated c-section operating room shall be
located in either the obstetrical or surgical suite. This room shall
have a minimum clear floor area of 360 square feet with a minimum
dimension of 18 feet exclusive of built-in shelves or cabinets. There
shall be no direct access between operating rooms.

(C) Delivery room(s). A minimum of one delivery
room shall be provided in every obstetrical suite. The delivery
room shall have a minimum clear floor area of 300 square feet with
a minimum dimension of 16 feet exclusive of built-in shelves or
cabinets exclusive of fixed cabinets and built-in shelves. In facilities
having only one delivery room the delivery room shall be designed
to function as an emergency caesarean operating room.

(D) Infant resuscitation area. An infant resuscitation
space shall be provided within the c-section room and delivery room
with a minimum clear floor area of 40 square feet in addition to the
required area of each room or may be provided in a separate but
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immediately accessible room with a clear floor area of 150 square
feet.

(E) Labor room(s). A minimum of two labor beds
shall be provided for each delivery room. Each labor room shall be
designed for one or two beds with a minimum clear floor area of 120
square feet per bed.

(i) A labor, delivery, and recovery room (LDR)
may be substituted for a labor room.

(ii) In facilities having only one delivery room,
one of the two required labor beds shall be in a separate room with a
minimum clear floor area of 160 square feet to serve as an emergency
delivery room. Medical gas outlets shall be the same as for delivery
room.

(iii) Each labor room shall contain a lavatory
equipped with hands-free operable controls. Each labor room shall
have direct access to a toilet room. One toilet room may serve two
labor rooms.

(iv) Labor rooms shall be arranged so that doors
are visible from a nurses work station.

(v) A minimum of one shower shall be provided
for each four labor beds. Each shower room shall contain a toilet and
hand washing fixture with hands-free operable controls.

(F) Recovery room(s). Recovery room(s) shall con-
tain not less than two beds and have a nurse station with charting
facilities (located to permit staff to have visual control of all beds),
facilities for medicine dispensing, hand washing fixtures, a clinical
sink with bedpan flushing device, and storage for supplies and equip-
ment. There shall be enough space for baby and crib and a chair
for the support person. Visual privacy of the new family shall be
provided. The recovery room may be omitted in hospitals with fewer
than 1500 annual births.

(G) Postpartum unit. Postpartum patient suites shall
be provided in accordance with subsection (s)(1)(B) of this section.

(H) Labor, delivery and recovery room (LDR).

(i) When provided, each LDR room shall have
controlled access and shall be located so that a patient may be
transported to the caesarean operating room without the need to pass
through other functional areas.

(ii) Each LDR room shall be designed for single
occupancy and have a minimum clear floor area of 160 square feet
exclusive of built-in shelves or cabinets, alcove, vestibule or other
adjoining rooms. The minimum clear room dimension shall not be
less than 11 feet.

(I) Labor, delivery, recovery and postpartum room
(LDRP). When provided, each LDRP room shall have controlled
access and shall be located on an exterior wall and have an operable
window.

(i) Each room shall be designated for single
occupancy and have a minimum clear floor area of 200 square feet
exclusive of built-in shelves or cabinets, alcove, vestibules, or other
adjoining rooms. The minimum clear room dimension shall not be
less than 11 feet.

(ii) A hand washing fixture with hands-free oper-
able controls shall be provided in each LDRP room.

(iii) Each LDRP shall have direct access to and
exclusive use of a bathroom with a shower and toilet.

(J) Infant resuscitation space. Resuscitation space
shall be provided within each LDR and LDRP room with a minimum
clear floor area of 40 square feet in addition to the required area of
each room.

(K) Isolation rooms. When patients who have
airborne infectious diseases are treated, an isolation room shall be
provided in the obstetrical suite which complies with the functional
space requirements as specified in subsection (s)(1)(C) of this section,
and with the ventilation requirements for infection isolation rooms in
Table 3 of §133.169(c) of this title.

(L) Newborn nursery suite. One infant station for
each LDRP and each postpartum bed shall be provided in the
nursery. Nurseries shall be located and arranged convenient to the
postpartum nursing unit and near or part of the obstetrical suite. The
nurseries shall be located and arranged to preclude the need for non-
related pedestrian traffic. Each nursery unit shall meet the following
requirements.

(i) Full term nursery. A full-term nursery shall
have a maximum of 16 infant stations and a minimum clear floor
area of 24 square feet for each infant station exclusive of auxiliary
spaces including aisles within the nursery. There shall be at least
three feet between and at all sides of bassinets. Additional area
shall be provided to accommodate workroom functions if these are
located within the nursery area as specified in subparagraph (M) of
this paragraph.

(I) When a rooming-in program is used, the
total number of bassinets in nursery units shall be not less than one
bassinet for every two LDRP and postpartum beds.

(II) When a rooming-in program is used but all
infants are returned to the nursery at night, a reduction in bassinets
shall not be allowed.

(ii) Continuing care nursery. Hospitals with 25
or more maternity beds shall provide a continuing care nursery for
infantsrequiring close observation. Theunit shall have amaximum of
16 infant stations and a minimum clear floor area of 50 square feet
for each station exclusive of auxiliary spaces such as aisles within
the nursery. There shall be at least four feet between and at all
sides of bassinets. Additional area shall be provided to accommodate
workroom functions if these are located within the nursery area as
specified in subparagraph (M)(v) of this paragraph.

(M) General requirements for nurseries. Each nursery
regardless of type shall meet the following requirements:

(i) There shall be a minimum of one lavatory with
hands-free operable controls for each eight infant stations.

(ii) Observation windows to permit the viewing of
infants from public areas, workrooms, and adjacent nurseries shall be
provided.

(iii) Convenient, accessible storage for linens and
infant supplies shall be available at each nursery room.

(iv) A room for consultation, demonstration, breast
feeding or breast pumping shall be provided convenient to the unit. A
counter with sink with hands-free operable controls, refrigeration and
freezer, storage for pump and attachments, and educational materials
shall be provided in or convenient to the room.

(v) Each nursery room shall be served by a
connecting workroom(s). The workroom shall contain scrubbing
and gowning facilities at the entrance for staff and housekeeping
personnel, work counter, refrigerator, storage for supplies, and hand
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washing fixture with hands-free operable controls. One workroom
may serve no more than two nursery rooms provided that required
services are convenient to each. No nursery shall open directly into
another nursery.

(vi) The workroom serving the full-term and con-
tinuing care nurseries may be omitted if equivalent work and storage
areas and facilities, including those for scrubbing and gowning, are
provided within that nursery at the entrance. Space required for work
areas located within the nursery is in addition to the area required for
infant care. Adequate provisions shall be made for storage of emer-
gency carts and equipment, and for sanitary storage and disposal of
soiled waste for the nursery.

(vii) Charting and dictation facilities shall be
provided for physicians and nurses. This may be in a separate room
or part of the workroom.

(viii) An examination/treatment room or space
shall be provided and shall contain a work counter, storage, and
lavatory equipped for hand washing with hands-free operable controls.
The examination/treatment room or space shall have a minimum
clear area of 80 square feet in addition to the required area of each
workroom exclusive of fixed and movable cabinets and shelves. The
examination treatment space shall be located within the nursery.

(ix) An airborne infection isolation room is re-
quired in at least one level of nursery care. The isolation room
shall be enclosed and separated from the nursery unit with provi-
sions for observation of the infant from adjacent nurseries or control
area(s). The isolation room shall meet the functional space require-
ments in subsection (s)(1)(C) of this section except that a separate
toilet, bathtub, or shower is not required, and comply with the venti-
lation requirements in Table 3 of §133.169(c) of this title.

(N) Infant formula facilities. Infant formula facilities
shall meet the following requirements.

(i) When infant formula is prepared on-site, the
infant formula preparation room shall contain a lavatory equipped for
hand washing with hands-free operable controls, warming facilities,
refrigerator, work counter, formula sterilizer, and storage facilities.
The formula room may be located near the nurseries or at another
appropriate place within the hospital. Direct access from the formula
preparation room to any nursery room is prohibited.

(ii) An infant formula clean up room shall be
provided and include a hand washing fixture with hands-free operable
controls, facilities for bottle washing, a work counter, and sterilization
equipment.

(iii) When commercial infant formula is used, the
separate clean-up and formula preparation rooms may be omitted.
The storage and handling may be done in the nursery workroom
or in another appropriate room in the hospital that is conveniently
accessible at all hours.

(iv) A refrigerated storage and warming facilities
for infant formula shall be provided and be accessible for use by
nursery personnel at all times.

(v) A housekeeping room shall be provided for the
exclusive use of the nursery.

(O) Service areas. The following service areas shall
be provided to support an obstetrical suite unless otherwise noted.

(i) Control station. The control station shall be
located to permit direct visual surveillance of all traffic which enters
the obstetrical suite.

(ii) Office. A supervisor’s office shall be provided.

(iii) Waiting room/area. A waiting room/area shall
be provided and contain toilet room(s) with hand washing facilities,
public telephone(s), and drinking fountain(s).

(iv) Scrub facilities. Two scrub stations shall be
near the entrance to each caesarean operating room and delivery
room. Two scrub stations may serve two caesarean operating rooms
or delivery rooms if the scrub stations are located adjacent to the
entrance of each caesarean operating room or delivery room. Scrub
facilities shall be arranged to minimize any incidental splatter on
nearby personnel or supply carts. Viewing panels shall be provided
for observation of caesarean operating roomsand delivery rooms from
the scrub area.

(v) Sterilizing facilities. Sterilizing facilities with
high speed sterilizers shall be conveniently located to serve all c-
section rooms and delivery rooms. A work space and hand washing
fixtures with hands-free operable controls shall be included. High
speed autoclaves should only be used in an emergency situation
(e.g. replacements unavailable for dropped instruments). Sterilization
facilitieswould not benecessary when spare instrumentsareavailable.

(vi) Anesthesia workroom. An anesthesia work-
room shall be provided with work counter, sink with hands free oper-
able controls, and storage space for medical gas cylinders and other
anesthesia equipment.

(vii) Medication station. Storage and preparation
of medication may be done from a medicine preparation room,
medicine alcove area or from a self-contained medicine dispensing
unit but must be under visual control of nursing staff. A work counter,
hand washing fixture with hands-free operable controls, refrigerator,
and double-locked storage for controlled substances shall be provided.
Standard cup-sinks provided in many self-contained units are not
adequate for hand washing.

(viii) Nourishment station. The nourishment sta-
tion shall contain sink with hands-free operable controls, work
counter, self-dispensing ice machine, refrigerator, cabinets, and not
located in the clean work room. Space shall be included for tempo-
rary holding of unused or soiled dietary trays. A nourishment station
is not required in the nursery suite.

(ix) General storage room(s). A minimum of 30
square feet per operating room is required for general storage space(s).
The minimum requirements for three operating rooms or less is 100
square feet. The storage space is exclusive of soiled holding, sterile
supplies, clean storage, drug storage, locker rooms.

(x) Emergency storage. Equipment used for emer-
gencies shall be stored in a room or alcove under direct visual control
of the nursing staff.

(xi) Storage alcove. The alcove provided for
stretcher storage, portable X-ray equipment, warming devices, auxil-
iary lamps, etc. shall be located out of direct line of traffic.

(xii) Changing rooms for obstetrical surgical or
delivery room suite. Appropriate areas shall be provided for male and
female personnel working within the obstetrical surgical or delivery
room suite. The areas shall contain lockers, showers, toilets, hand
washing fixtures with hands-free operable controls, and space to
change into scrub suits and boots. These areas shall be arranged to
provide a traffic pattern so that personnel entering from outside the
surgical suite can shower, change, and move directly into the surgical
or delivery suite.
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(xiii) Staff changing areas. Male and female
clothing changing areasshall include dressing areas, lockers, showers,
toilets, hand washing fixtures with hands-free operable controls, and
space for donning and disposing scrub suits and booties. The staff
changing room may be incorporated with the surgical suite provided
the required services are convenient to each.

(xiv) Lounge. A lounge shall be provided with
toilet and hand washing facilities for obstetrical staff conveniently
located to the delivery, labor, recovery areas and nurseries in facilities
having a total of four or more c-section and delivery rooms. The staff
lounge may be incorporated with the staff change areas.

(xv) Staff toilet facilities. Toilet facilities located
in the obstetrical suite for exclusive staff use shall be provided with
hand washing facilities. When a lounge is provided, the staff toilets
shall be accessible from the lounge.

(xvi) Nurses’ toilet. A nurses’ toilet room shall
be provided at the labor and recovery area(s) and shall include hand
washing fixture with hands-free operable controls.

(xvii) Dictation and report preparation area. This
may be accessible from the lounge area.

(xviii) Bathtub. When only showers are provided
in the LDRs, LDRPs and labor rooms, there shall be at least one
bathtub for each six beds or fraction thereof. Each bathtub shall
be in an individual room or enclosure which provides space for the
private use for drying, dressing and space for an assistant attendant.

(xix) On-call rooms. Physicians and staff on 24-
hour on-call work schedules shall be provided with sleeping rooms
with access to a toilet, lavatory and shower. If not contained within
the unit itself, the area shall have a telephone or intercom connection
to the obstetrical suite(s).

(xx) Clean workroom or clean supply room. A
clean workroom is required. It shall contain a work counter, a hand
washing fixture, storage facilities for clean supplies, and a space to
package reusable items. The storage for sterile supplies must be
in a separated room. When the room is used only for storage and
holding as part of a system for distribution of clean and sterile supply
materials, the work counter and hand washing fixture may be omitted.

(xxi) Soiled workroom. The soiled workroom shall
be for the exclusive use of the obstetrical suite and shall be in addition
to the soiled workroom required for the obstetrical surgical suite.
The soiled workroom for the obstetrical caesarean room or delivery
room suite shall not have direct connection with operating rooms or
other sterile activity rooms. The soiled workroom shall contain a
clinical sink with hands-free operable controls or equivalent flushing
type fixture, work counter, sink equipped for hand washing, waste
receptacle, and linen receptacle.

(xxii) Housekeeping rooms. A separatehousekeep-
ing room containing a floor receptor or service sink and storage space
for housekeeping supplies and equipment shall be provided for the
exclusive use of the obstetrical suite and the c-section or delivery
room suite (one for each).

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) C-section rooms and delivery rooms shall have
ceiling heights not less than nine feet.

(ii) Recreation rooms, exercise rooms, equipment
rooms, and similar spaceswhere impact noises may be generated shall
not be located directly over operating rooms or delivery rooms, unless
special provisions are made to minimize such noise as contained in
Table 1 of §133.169(a) of this title.

(iii) When vision panels are provided in labor
rooms, LDRs, and LDRPs, the windows shall be located, draped,
or otherwise arranged to preserve patient privacy from casual obser-
vation from outside the labor room.

(iv) Shower controls shall be outside the wet area
for use by nursing staff for labor room showers. In the LDRP rooms
shower control outside of the wet area may be omitted.

(v) Hand drying devices shall be provided at all
hand washing facilities. Devices shall be enclosed type fixtures
supplying paper or cloth in single-unit.

(vi) Mirrors shall not be installed at hand washing
fixtures where asepsis control would be lessened by hair combing
such as scrub sinks and sinks in clean and sterile supply areas.

(B) Finishes.

(i) Finishes for LDR and LDRP rooms shall be
selected for ease of cleaning and resistance to strong detergents.

(ii) Flooring in c-section rooms, delivery rooms,
labor rooms, and soiled workroom shall be of the seamless type in
accordance with therequirements of §133.163(d)(2)(B)(iii)(III) of this
title.

(iii) Ceilings and walls in c-section rooms, delivery
rooms, soiled workroom, and sterile processing room shall be of
the monolithic type in accordance with §133.163(d)(2)(B)(vi)(III).
Acoustic lay-in ceiling is permissible in the LDR and LDRP rooms.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) The air supply for the c-section room and delivery
room shall be from ceiling outlets near the center of the work area.
Return air shall be from near the floor level. Each c-section room
and delivery room shall have at least two return air inlets located
as remotely from each other as practical. (Design should consider
turbulence and other factors of air movement to minimize fall of
particulate into a wound site).

(B) Air supply for LDRs and LDRPs shall be from
ceiling outlets or high wall outlets. Return air shall be from near the
floor level. Each LDR and LDRP shall have at least two return air
inlets located as remotely from each other as practical.

(C) The ventilation system for anesthesia storage
rooms shall conform to the requirements of NFPA 99, §4-3.1.1.2.

(D) Each caesarean operating room, delivery room,
LDR, LDRP and nursery shall have temperature and humidity
indicating devices mounted at eye level.

(E) Air handling units serving the obstetrical and
surgical suite shall be equipped with filter having efficiencies equal
to, or greater than specified in Table 4 of §133.169(d) of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) General.
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(i) Drainage and waste piping shall not be installed
within the ceiling or installed in an exposed location in caesarean
operating rooms and delivery rooms unless special precautions are
taken to protect these areas from possible leakage or condensation
from necessary overhead piping systems.

(ii) Floor drains shall not be installed in c-section
rooms and delivery rooms.

(iii) Bedpan-flushing devices shall be installed in
all patient toilet rooms serving LDRs and LDRPs.

(B) Medical gas systems. Medical gas systems shall
be provided in accordance with §133.162(d)(4)(A)(iii).

(i) Nonflammable medical gas and clinical vacuum
outlets shall be provided in accordance with Table 6 of §133.169(f)
of this title.

(ii) Nonflammable medical gas and clinical vac-
uum outlets for the infant resuscitation area or room shall be provided
in addition to the required medical gas and vacuum for the mother in
accordance with Table 6 of §133.169(f) of this title.

(iii) When a labor room is intended to function
as an emergency delivery room the nonflammable medical gas and
clinical vacuum outlets shall be provide accordance with Table 6 of
§133.169(f) of this title.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) X-ray film illuminators. X-ray film illuminators
for handling at least four films simultaneously shall be provided in
each caesarean operating room, labor, and delivery room.

(ii) Each c-section room shall have at least eight
duplex hospital grade receptacles.

(iii) Each delivery room, LDR and LDRP shall
have at least six duplex hospital grade receptacles.

(iv) Operating roomsand delivery roomsshall have
at least three of the required duplex hospital grade receptacles located
convenient to the head of the procedure table.

(v) In the infant resuscitation area or room, three
duplex hospital grade receptacles shall be provided for the infant in
addition to those required for the mother.

(vi) The electrical circuit(s) to equipment in wet
areas shall be provided with five milliampere GFCI. GFCI circuits
shall not be used in caesarean operating rooms and delivery rooms.
When GFCIs are used in critical areas, provisions shall be made to
ensure that other essential equipment is not affected by activation of
one interrupter.

(vii) C-section rooms and delivery rooms shall
have general lighting in addition to that provided by special lighting
units at the surgical and obstetrical tables. Each fixed special lighting
unit at the operating or delivery table shall be connected to an
independent circuit. Portable units may share circuits.

(B) Nurses calling system.

(i) Nurses calling system. The nurses regular call-
ing system shall be provided for pre-op, labor rooms, recovery rooms,
LDRs and LDRPs rooms in accordance with §133.162(d)(5)(L)(i) of
this title. In areas such as labor, recovery, and pre-op, where patients
are under constant visual surveillance, the nurses regular calling sys-

tem may be limited to a bedside button or station that activates a
signal readily seen at the control station.

(ii) Nurses emergency calling system. An nurse
emergency call station shall be provided for patient use at each patient
toilet, bath, and shower in accordance with §133.162(d)(5)(L)(ii) of
this title.

(iii) A staff emergency assistance calling system
(code blue) shall be provided in the operating rooms, delivery rooms,
labor rooms, infant resuscitation area/rooms, recovery rooms, birthing
rooms, nurseries, in accordance with section §133.162(d)(5)(L)(iii) of
this title.

(u) Outpatient suite.

(1) Architectural requirements.

(A) General. When outpatient facilities are provided,
these may be either within or apart from the hospital. Requirements
for an outpatient facility located apart from the hospital need not
comply with these licensing standards. Outpatient facilities physically
connected to the hospital with a common wall or an enclosed
connection shall comply with the requirements of NFPA 101, Chapter
12 and contain, as a minimum, all the elements described in this
subsection.

(i) Entrance. A separate, well-illuminated, wheel-
chair accessible entrance identified by signs and protected from in-
clement weather shall be provided. When surgical services are pro-
vided, a covered drive at the entrance shall be required for pickup of
patients.

(ii) Location. The outpatient suite shall be located
so that outpatients do not traverse inpatient areas.

(iii) Provisions for privacy. Provisions shall be
made for privacy and dignity of the patient during interview,
examination, and treatment.

(B) Site, administration and public areas. The
following shall be provided.

(i) Parking. When outpatient services are provided,
four parking spaces shall be required for each surgical procedure
room, treatment room, and diagnostic room, plus additional spaces
for each staff member. Parking spaces shall be located convenient to
the outpatient suite.

(ii) Public waiting area. Toilet facilities, public
telephone, and drinking fountain shall be provided. When pediatric
services are provided, pediatric and adult patients waiting areas shall
be separate.

(iii) Control station. A control station shall be
located to permit staff observation of waiting area and control of
access to treatment rooms, procedure rooms, diagnostic rooms, and
the surgical suite.

(iv) Wheelchair storage alcove. The alcove pro-
vided for wheelchair storage shall be located out of line of traffic.

(v) Interview space. Interview spaces shall be
provided for social services, credit, and admissions. Provisions shall
be made for privacy and dignity of the patient during interview,
examination, and treatment.

(vi) Offices. General or individual offices shall
be provided for business transaction, records, and administrative and
professional staff.
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(vii) Medical records room. The room shall have
provisions for dictating, recording, and retrieval.

(viii) Multipurpose rooms. Multipurpose rooms
for conferences, meetings, and health education purposes shall be
provided.

(C) Examination, treatment, and observation rooms.
When examination, treatment, or observation facilities are provided,
the following shall be included.

(i) Examination room. The room shall have a
minimum clear floor area of 100 square feet exclusive of fixed
cabinets and shelves. Each examination room shall contain a work
counter, cabinets, examination light and hand washing fixture with
hands-free operable controls. A clearance of three feet shall be
provided at each side and the foot of the examination table.

(ii) Special purpose examination rooms. The spe-
cial purpose examination room shall comply with the requirements of
an examination room as described in clause (i) of this subparagraph,
but room size and configuration may be modified for specialized
equipment.

(iii) Treatment room. The room shall have a
minimum clear floor area of 120 square feet exclusive of fixed
and movable cabinets and shelves. The minimum clear dimension
between fixed cabinets and built-in shelves shall be 10 feet. The
treatment room shall contain a work counter, cabinets, medication
storage, examination light and hand washing fixtures with hands-free
operable controls.

(iv) Observation room. The room shall be located
to permit close observation from either a nurse station or the control
station. The room shall have a minimum clear area of 80 square feet
exclusive of fixed and movable cabinets and shelves. Patients shall
have access to a toilet room without entering the general corridor
area.

(D) Diagnostic facilities.

(i) Radiology. Services shall be available to the
outpatient suite. When separate radiology units are located within
the outpatient suite, the requirements in subsection (l) of this section
shall be met.

(ii) Laboratory. Services shall be made available
to the outpatient suite. When a separate laboratory unit is installed
within the outpatient suite, the requirements in subsection (m) of this
section shall be met. All laboratory services provided within the
outpatient suite or by a written contractual arrangement shall comply
with the requirements of §133.41(h) of this title.

(E) Surgical facilities. Outpatient surgical facilities
may be provided separately or may be shared with the inpatient
facilities.

(i) When a separate outpatient surgery suite is
provided, it shall meet the requirements in subsection (dd) of this
section.

(ii) The following additional rooms and areas shall
be provided in each surgical suite wherever outpatient surgical
procedures are performed.

(I) A preoperative area for outpatient use shall
be provided. The area shall include a waiting room, change area
with lockers, toilet facilities, and sitting space for ambulatory patients.
Traffic patterns shall be arranged for patients to enter the preoperative
area from outside the surgical suite, prepare for surgical procedure

and then move directly into the restricted corridor of the operating
suite.

(II) A secondary recovery lounge (for outpa-
tients requiring additional observation) with a nurses’ station and
hand washing facilities shall be provided. One lavatory shall be pro-
vided for every eight recovery stations. Each recovery station shall be
not less than 60 square feet, exclusive of four foot wide access aisles
and the area for the nurses’ station and provisions for each patient’s
privacy.

(III) A toilet room for use by outpatients shall
be provided directly accessible from the outpatient recovery and
lounge areas. The toilet room shall contain hand washing facilities
and a water closet with clearances of three feet at both sides and
front.

(F) Special procedure room(s). When outpatient
special procedures services are provided within the outpatient suite,
the special procedure room(s) shall comply with the requirements in
subsection (cc) of this section.

(G) Service areas. The following service areas and
facilities shall be provided within the outpatient suite unless noted
otherwise.

(i) Nurse station(s). The nurse station shall contain
a work counter, communication system, space for supplies, and
provisions for charting.

(ii) Hand washing fixtures. Hand washing fixtures
with hands-free operable controls shall be available at all patient care
areas.

(iii) Patient toilet room(s). Toilet room(s) shall be
conveniently located to treatment room(s), examination room(s), and
diagnostic room(s) and shall include hand washing fixtures.

(iv) Staff toilet facilities. Toilets with hand wash-
ing fixtures shall be provided for the exclusive staff use. Toilet facil-
ities may be provided in conjunction with the staff locker rooms or
staff lounge.

(v) Staff locker rooms. Separate male and female
staff locker rooms or common closets shall be provided for personal
belongings. Staff locker rooms may be provided in conjunction with
the staff lounge.

(vi) Staff lounge. A staff lounge with separate male
and female staff clothing change rooms and toilets with hand washing
facilities shall be provided in hospitals having a total of six or more
diagnostic and treatment rooms.

(vii) Medication station. Storage and preparation
of medication may be done from a medicine preparation room,
medicine alcove area or from a self-contained medicine dispensing
unit but must be under visual control of nursing staff. A work counter,
hand washing fixtures with hands-free operable controls, refrigerator,
and double-locked storage for controlled substancesshall be provided.
Standard cup-sinks provided in many self-contained units are not
acceptable for hand washing.

(viii) Dictation and report preparation area. This
area may be accessible from the lounge.

(ix) Cast room. When a cast room is provided, it
shall be equipped with hand washing facilities, plaster sink, storage,
and other provisions required for cast procedures.
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(x) Wheelchair and stretcher storage. Wheelchair
and stretcher storage space or alcove shall be provided and located
out of direct line of traffic.

(xi) Storage. Storagefacilities shall beprovided for
office supplies, sterile supplies, pharmaceutical supplies, splints and
other orthopedic supplies, and housekeeping supplies and equipment.

(xii) Ice machine. A self-dispensing ice machine
shall be provided.

(xiii) Clean workroom. A clean workroom or clean
supply room shall be provided.

(xiv) Soiled workroom. A soiled workroom shall
be provided. It shall not have direct access to any patient treatment,
examination, diagnostic rooms, or sterile rooms. The room shall
contain aclinical sink or equivalent flushing rim fixture, work counter,
hand washing fixture, waste receptacle, and linen receptacle. The
workroom may be shared with an adjacent emergency suite when
directly accessible from both suites.

(xv) Housekeeping room. The housekeeping room
shall be located within the suite. The room may be shared with an
adjacent emergency suite when directly accessible from both sides.

(2) Details and finishes. Details and finishes shall be
in accordance with §133.162(d)(2) of this title and this paragraph.
Treatment rooms shall be provided with seamless flooring in accor-
dance with requirements contained in §133.162(d)(2)(B)(iii)(III) of
this title.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph. Filtration requirements for air handling units serving the
outpatient and surgical suite shall be equipped with filters efficiencies
equal to, or greater than specified for patient care areas in Table 4 of
§133.169(d) of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph. Sinks used for the disposal of plaster of
paris shall have a plaster trap.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) A nurses emergency call station shall be provided
in all outpatient toilet rooms in accordance with §133.162(d)(5)(L)(ii)
of this title.

(B) A staff emergency assistance calling system (code
blue) shall be provided for staff to summon additional assistance
for each treatment room, diagnostic room, observation room, and
secondary recovery lounge in accordance with §133.162(d)(5)(L)(iii)
of this title.

(v) Pediatric and adolescent nursing unit.

(1) Architectural requirements. When a facility offers
pediatric care services and the nursing unit contains a total of 15
or more patient beds, cribs or bassinets, the unit shall meet the
requirements contained in this subsection. Units containing less than
15 beds, cribs or bassinets, may be a part of the medical/surgical
nursing unit. Each pediatric and adolescent nursing unit shall comply
with the requirements contained in subsection(s)(1) of thissection and
the following requirements.

(A) Patient rooms. Patient rooms in a pediatric
and adolescent nursing unit containing hospital beds or cribs shall

comply with subsection (s)(1)(B) of this section with the following
exceptions:

(i) The minimum clear floor space in a private
patient room within a dedicated pediatric unit intended for a crib
shall be 80 square feet.

(ii) Patient rooms used for multiple cribs may
contain a minimum of 60 square feet of clear area for each crib
with no more than six cribs in a room.

(B) Airborne infection isolation suites and protective
environment suites.

(i) Airborne infection isolation suites shall comply
with the requirements contained in subsection (s)(1)(C) of this section
and shall be located within the pediatric and adolescent nursing unit.

(ii) Protective environment suites shall comply
with the requirements contained in subsection (s)(1)(D) of this section
and shall be located within the pediatric and adolescent nursing unit.

(C) Pediatric nursery suite. When provided, the
pediatric nursery suite shall be located in the pediatric nursing
unit and shall consist of a nursery, examination/treatment room,
workroom, and formula preparation room and contain the following
elements.

(i) Nursery. Each pediatric nursery shall contain
not more than eight bassinets with 40 square feet of clear floor space
provided for each bassinet. There shall be at least three feet between
and at all sides of bassinets. Additional area shall be provided to
accommodate workroom functions if these are located within the
nursery area as specified in clauses (ii) and (iii) of this subparagraph.

(I) Each pediatric nursery shall contain hand
washing facilities.

(II) Each pediatric nursery shall be provided
with viewing windows for observing infants from public areas and
workroom(s).

(ii) Nursery workroom. A connecting workroom
shall be provided which shall contain gowning facilities at the
entrance for staff, visitors, and housekeeping personnel, work space
with counter, refrigerator, lavatory or sink equipped for hand washing,
and storage. One workroom shall serve no more than two nurseries
provided that required services areconvenient to each. The workroom
may be omitted if only one nursery is provided and the equivalent
work area and facilities are provided within the nursery in which case
the gowning facilities shall be located near the entrance to the nursery
and shall be separated from the work area.

(iii) Examination/treatment room or area. An ex-
amination/treatment room or areashall be provided. Theexamination/
treatment area may be located in a separate room or a designated part
of the nursery. It shall contain a work counter, storage facilities, and
a lavatory for hand washing.

(iv) On-site formula preparation. Where infant
formula is prepared on the hospital site, the hospital shall provide
cleanup facilities for washing and sterilizing supplies. These shall
consist of a lavatory or sink equipped for hand washing, a bottle
washer, work counter space, and an equipment sterilizer. A separate
room for preparing infant formula shall be provided. The room shall
contain a lavatory or sink equipped for hand washing, hot plate,
refrigerator, work counter, formula sterilizer, and storage facilities.
It may be located in the pediatric nursery or in another appropriate
place within the hospital. There shall be no direct access from the
formula room to a nursery.
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(v) Commercially prepared formula. If a commer-
cial infant formula is used, the storage and handling may be done in
the nursery workroom or in another appropriate room elsewhere in
the hospital which has a work counter, sink equipped for hand wash-
ing, and storage facilities.

(vi) Housekeeping room. A housekeeping room
shall be located in the pediatric nursery suite.

(D) Service areas. The service areas in the pediatric
and adolescent nursing unit shall comply with the requirements
listed in subparagraph (s)(1)(F) of this section and the following
requirements.

(i) Multipurpose or individual room(s) shall be
provided for dining, educational, and play purposes. Special provision
shall be made to minimize the impact noise transmission through
the floor of the multipurpose room(s) to occupied spaces below.
Requirements in Table 1 of §133.169(a) of this title shall be met.

(ii) Patient toilet room(s) shall be provided conve-
nient to multipurpose room(s) and central bathing facilities.

(iii) Storage closets or cabinets for toys and
educational and recreational equipment shall be provided.

(iv) Storage space shall be provided for replace-
ment of cribs and adult beds to provide flexibility for interchange of
patient accommodations.

(2) Details and finishes. Each pediatric and adolescent
nursing unit shall comply with the requirements contained in subsec-
tion(s)(2) of this section.

(3) Mechanical requirements. Mechanical requirements
in each pediatric and adolescent nursing unit shall comply with the
requirements contained in subsection(s)(3) of this section and this
paragraph.

(A) Special consideration for safety shall be given
to the type of heating and cooling units, ventilation outlets, and
appurtenances installed in patient areas of pediatric and adolescent
nursing units.

(B) All air grilles and diffusers shall be of a type that
prevents the insertion of foreign objects.

(C) All convector or HVAC enclosures exposed in
the room shall be constructed with rounded corners and shall have
enclosures fastened with tamper-resistant fasteners.

(D) The air supply for pediatric nurseries shall be at
or near the ceiling. Return air inlets shall be not lower than three
inches nor higher than 12 inches from floor level.

(4) Plumbing fixtures and piping systems. Plumbing
fixtures and piping systems shall be in accordance with subsection
(s)(4) of this section. In addition, drainage and waste piping shall not
be installed within the ceiling or installed in an exposed location in
nurseries and other critical areas unless special precautions are taken
to protect these areas from possible leakage or condensation from
necessary overhead piping systems.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) A staff emergency assistance calling system as
described in §133.162(d)(5)(L)(iii) of this section shall be provided
in each pediatric nursery.

(B) Fifteen-ampere and 20-ampere, 125-volt recepta-
cles intended to supply patient care areas of pediatric wards, rooms,

or areas shall be tamper resistant in accordance with NFPA 70, §517-
18, or shall be protected by GFCI breakers which limit the ground
fault current to five milliamperes.

(w) Pharmacy suite.

(1) Architectural requirements.

(A) General. The pharmacy room or suite shall be
located for convenient access, staff control, and security for drugs
and personnel.

(B) Dispensing area. The pharmacy room or suite
shall include the following functional spaces and facilities:

(i) area(s) for pickup, receiving, reviewing and
recording;

(ii) extemporaneous compounding area with suf-
ficient counter space for drug preparation and sink with hands-free
operable controls;

(iii) work counter space for automated and manual
dispensing activities;

(iv) storage or areas for temporary storage, ex-
change, and restocking of carts; and

(v) security provisions for drugs and personnel in
the dispensing counter area.

(C) Manufacturing. The pharmacy room or suite
shall provide the following functional spaces and facilities for the
manufacturing area(s):

(i) bulk compounding area with work space and
counters; and

(ii) area(s) for packaging, labeling and quality
control.

(D) Storage. The following spaces shall be provided
in cabinets, shelves, and/or separate rooms or closets:

(i) space for bulk storage, active storage, and
refrigerated storage;

(ii) storage in a fire safety cabinet or storage
room that is constructed under the requirements for protection from
hazardous areas in accordance with NFPA 101, Chapter 12, for
alcohol or other volatile fluids, when used;

(iii) storage in a secure vault, safe, or double
locking wall cabinet for narcotics and controlled drugs; and

(iv) storage space for general supplies and equip-
ment not in use.

(E) Administrative area(s). The following functional
spaces and facilities shall be included for the administrative area(s):

(i) office area for the chief pharmacist and any
other offices areas required for records, reports, accounting activities,
and patients profiles;

(ii) poison control center with storage facilities for
reaction data and drug information centers; and

(iii) a room or area for counseling and instruction
when individual medication pick-up is available for inpatients or
outpatients.

(F) Service areas and facilities. The following service
areas and facilities shall be provided.
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(i) Intravenous (IV) solutions area. When IV
solutions are prepared in a pharmacy, a sterile work area with a
laminar-flow workstation designed for product protection shall be
provided.

(ii) Satellite pharmacy facilities. When provided,
the room(s) shall include a work counter, a sink with hands-free
operable controls, storage facilities, and refrigerator for medications.
As applicable, items required in subparagraphs (B) and (C) of this
paragraph may be incorporated into the satellite pharmacy.

(iii) Hand washing facilities. A hand washing
fixture with hands-free operable controls shall be located in each
room where open medication is handled.

(iv) Staff facilities. Toilets may be outside the suite
but shall be convenient for staff use.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title.

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph. When IV solutions are prepared, the required laminar-
flow system shall include a non-hygroscopic filter rated at 99.97%
(HEPA). A pressure gauge shall be installed for detection of filter
leaks or defects.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) Material used for plumbing fixtures shall be non-
absorptive and acid-resistant.

(B) Water spouts used at lavatories and sinks shall
have clearances adequate to avoid contaminating utensils and the
contents of carafes, etc.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) Under-counter receptacles and conduits shall be
arranged (raised) to not interfere with cleaning of the floor below or
of the equipment.

(B) Exhaust hoods shall have an indicator light
indicating that the exhaust fan is in operation.

(C) Electrical circuit(s) to equipment in wet areas
shall be provided with five milliampere GFCI.

(x) Radiotherapy suite. When radiotherapy services are
provided, the suite may contain equipment for electron beam therapy,
radiation therapy, or both. The following facilities shall be provided.

(1) Architectural requirements.

(A) Cobalt, linear accelerators, and simulation rooms
require radiation protection. A certified medical physicist shall
specify the type, location, and amount of radiation protection to be
installed for the layout and equipment selections. Room layouts
and construction shall prevent the escape of radioactive particles.
Openings into the room, including doors, ductwork, vents, and
electrical raceways and conduits, shall be baffled to prevent direct
exposure to other areas of the facility.

(B) Cobalt, linear accelerator, and simulator rooms
shall be sized in accordance with the installed equipment require-
ments, patient access on a stretcher, medical staff access to the equip-
ment and patient, and access for servicing the equipment.

(C) A mold room shall have direct access to the linear
accelerator room and contain a ventilation hood exhausted to the
outside and hand washing facilities with hands-free operable controls.

(D) A block room with storage for the linear acceler-
ator may be combined with the mold room.

(E) A hot laboratory in support of cobalt therapy shall
be provided.

(F) The following service areas shall be provided
unless these are accessible from other departments such as imaging
or outpatient areas:

(i) a stretcher hold area adjacent to the treatment
rooms, screened for privacy, and combined with a seating area for
outpatients;

(ii) exam rooms for each treatment room. The
rooms shall be a minimum of 100 square feet and shall be provided
with hand washing facilities;

(iii) a darkroom convenient to the treatment rooms
and a quality control area;

(iv) a patient gowning area with provisions for safe
storage of valuables and clothing. At least one space shall be sized
to allow for staff assisted dressing;

(v) convenient access to a housekeeping room;

(vi) film file area; and

(vii) film storage area for unprocessed film.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Radiation protection shall be designed, tested
and approved by a medical physicist licensed under the Texas Civil
Statutes, Article 4512n, Medical Physics Practice Act.

(ii) Room shielding calculations for linear acceler-
ators, cobalt and simulation rooms shall be submitted to the Texas
Department of Health’s Bureau of Radiation Control (BRC) for ap-
proval prior to use. Shielding in diagnostic radiographic rooms will
be reviewed by BRC inspectors, in the field, subsequent to use. Any
changes in design or shielding in design or shielding which affects
radiation exposure levels adjacent to those rooms, requires prior ap-
proval by BRC.

(iii) The cobalt, simulation and linear accelerator
rooms shall have ceiling heights not less than nine feet. Ceilings
containing ceiling-mounted equipment shall be of sufficient height to
accommodate the equipment of fixtures and their normal movement.

(iv) Properly designed rigid support structures for
ceiling mounted equipment shall be located above the finished ceiling.

(B) Finishes.

(i) Flooring in the soiled workroom and any
work or treatment areas in the radiotherapy suite where radioactive
materials are handled shall be of the seamless type as required by
§133.162(d)(2)(B)(iii)(III).

(ii) Walls shall be constructed of materials that are
easily decontaminated from accidental radioactive spills and finished
in accordance with §133.162(d)(2)(B)(iv).
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(iii) Ceilings in the hot laboratory, mold labo-
ratory, and soiled workroom shall be monolithic as required by
§133.162(d)(2)(B)(vi)(III).

(3) Mechanical requirements. Each radiotherapy suite
shall comply with the requirements of §133.162(d)(3).

(4) Plumbing fixtures and piping systems. Each radio-
therapy suite shall comply with the requirements of §133.162(d)(4).

(5) Electrical requirements. Each radiotherapy suite shall
comply with the requirements of §133.162(dd)(5) and this paragraph.

(A) Each radiotherapy procedure room shall have at
least four electrical receptacles.

(B) Ground fault circuit interrupters shall not be used
in radiotherapy procedure rooms.

(y) Rehabilitation nursing unit.

(1) Architectural requirements. When provided, each re-
habilitation nursing unit shall comply with the requirements contained
in subsection(s)(1) and the following requirements.

(A) Accessibility requirements. All patient rooms,
bathing units and toilets in each rehabilitation nursing unit and all
public and common use areas shall be designed and constructed to
be handicapped accessible in accordance with §133.162(d)(1)(F) of
this title. These requirements shall apply in all new construction
and when an existing nursing unit or a portion thereof is converted
to rehabilitation nursing care from other nursing care, e.g. mental
health care to rehabilitation care.

(B) Patient room suites. Patient room suites shall
comply with the requirements of subsection (s)(1)(B) and the
following requirements.

(i) Private patient room. The minimum floor area
in a private (single-bed) patient room shall be 120 square feet.

(ii) Semi-private patient room. The minimum floor
area in a semi-private patient room intended for rehabilitation patients
shall be 110 square feet per patient. A clearance of four feet shall
be available at the foot of each bed in semi-private rooms to permit
the passage of equipment and beds. A minimum distance of five feet
between a wall and the side of a bed and four feet between beds shall
be provided.

(iii) When a training toilet room is provided, there
shall be three fee of clearance on both sides and front of the
water closet fixture. The room shall be designed to comply with
accessibility requirements of §133.162(d)(1)(F) of this title.

(2) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with subsection (s)(4) of
this section. All plumbing fixtures shall comply with therequirements
for thehandicapped in accordance with §133.162(d)(1)(F) of this title.

(z) Rehabilitation therapy suite.

(1) Occupational therapy. When occupational therapy
services are provided, the following rooms or areas shall be included:

(A) an activity area with work areas, counters and a
hand washing fixture with hands-free operable controls;

(B) an area for teaching daily living activities with
space for a bed, kitchen counter with appliances and sink, bathroom,
and a table and chair. The daily living activities area may be
combined with the activity area;

(C) an office for the occupational therapist; and

(D) a storage room for supplies and equipment.

(2) Physical therapy. When physical therapy services are
provided, the following rooms or areas shall be included.

(A) When services for thermotherapy, diathermy,
ultrasonics, and hydrotherapy are provided, individual treatment areas
are required.

(B) An individual treatment area(s) shall be a mini-
mum of 70 square feet of clear floor area exclusive of four foot aisle
space. Privacy screens or curtains shall be provided at each treatment
station.

(C) A hand washing fixture with hands-free operable
controls shall be provided in each treatment room/space. A hand
washing fixture may serve several patient stations when cubicles or
open room concepts are used and when the fixture is conveniently
located.

(D) An area shall be provided for exercise and may
be combined with treatment areas in open plan concepts.

(E) An office for the physical therapist shall be
provided.

(F) Provisions for the collection and storage of wet
and soiled linen shall be provided.

(G) A storage areaor room for equipment, clean linen,
and supplies shall be provided.

(H) When outpatient physical therapy services are
provided, the suite shall have as a minimum patient dressing areas,
showers and lockers.

(3) Prosthetics and orthotics. When prosthetics and
orthotics services are provided, the following rooms or areas shall
be included:

(A) work space with counters and shelves for techni-
cians;

(B) a treatment space for evaluating and fitting with
privacy screens or curtains; and

(C) astorage area or room for equipment and supplies.

(4) Speech and hearing. When speech and hearing
services are provided, the following rooms or areas shall be included:

(A) a space for evaluating and treatment with privacy
screens or curtains; and

(B) astorage area or room for equipment and supplies.

(5) Service areas. The following areas or items shall be
provided in a rehabilitative therapy suite, but may be shared when
multiple rehabilitation services are offered:

(A) patient waiting area(s) with space for wheelchairs;

(B) patient toilet facilities containing hand washing
fixtures with hands-free operable controls;

(C) reception and control station(s). The reception
and control station shall be located to provide supervision of activities
areas. The control station may be combined with office and clerical
spaces;

(D) office and clerical space;

(E) wheelchair and stretcher storage room or alcove
which shall be in addition to other storage requirements;
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(F) lockable closets, lockers or cabinets for securing
staff personal effects;

(G) staff toilets. The toilets may be outside the suite
but shall be convenient for staff use and contain hand washing fixtures
with hands-free operable controls;

(H) soiled holding room; and

(I) housekeeping room, conveniently accessible.

(aa) Renal dialysis suite (acute and chronic).

(1) Architectural requirements.

(A) General. When renal dialysis services are in-
cluded, the following spaces shall be provided.

(i) Space and equipment shall be provided as
necessary to accommodate the functional programs which may
include acute (inpatient services) and chronic cases, home treatment,
and kidney reuse facilities.

(ii) Inpatient services (acute) may be performed
in critical care units and designated areas in the hospital, with
appropriate equipment and space.

(B) Treatment area(s). Treatment rooms shall be
located on outside walls and provided with windows as required by
NFPA 101, §12-3.8.

(i) The treatment area(s) shall be separate from
administrative and waiting areas.

(ii) Individual patient treatment areas shall have a
minimum of 80 square feet of clear floor area exclusive of aisles,
fixed and movable cabinets and shelves. Opposing treatment areas
in an open plan configuration shall be separated by a four foot aisle
exclusive of the 80 square feet requirement.

(iii) A nurse station shall be located within the
dialysis treatment area(s) and designed to provide visual observation
of all patient stations. The nurse station shall have counters for
storage and access to a hand washing fixture(s) with hands-free
operable controls.

(iv) Privacy shall be provided for each patient in
the open treatment area with cubicle curtains or moveable screens.

(v) Storage and preparation of medication may be
done from a medicine preparation room, medicine alcove or from
a self-contained medicine dispensing unit and shall be under visual
control of nursing staff. A work counter, a hand washing fixture that
is operable without the use of hands, a refrigerator, and double-locked
storage for controlled substances shall be provided. (Standard cup-
sinks provided in many self-contained units are not adequate for hand
washing.)

(vi) An examination room shall be provided with a
minimum of 100 square feet of clear floor area exclusive of fixed
and movable cabinets and shelves. The examination room shall
be equipped with a hand washing fixture with hands-free operable
controls and writing surface.

(C) Home training room. When home training is
provided in the unit, a private treatment area of at least 120 square
feet exclusive of fixed and movable cabinets and shelves shall be
provided. This room shall contain a work counter, a hand washing
fixture with hands-free operable controls, and a separate drain for
fluid disposal.

(D) Isolation rooms.

(i) When renal dialysis treatment is provided for
persons who are known or suspected of having airborne infectious
disease, these procedures shall be performed in a designed treatment
room of not less than 100 square feet of floor area meeting airborne
infection isolation ventilation requirements as contained in Table 3 of
§133.169(c) of this title. Bathing facilities are not required.

(ii) When medical isolation for hepatitis "B" sur-
face antigen (HbsAg) is provided, it shall be in a separate dedicated
treatment room for a single patient with a minimum of 100 square
feet clear area exclusive of fixed and movable cabinets and shelves.
The treatment room shall include a work counter and a hand washing
fixture with hands-free operable controls, and space for patient care
supplies and equipment. The dialyzed equipment shall be designated
and reserved for individual renal dialysis patients. The equipment
shall be disinfected after each use. Disinfection of equipment shall
occur in the treatment room.

(E) Laboratory. Laboratory services shall be made
available to the renal dialysis suite. All laboratory services provided
on-site or by contractual arrangement shall comply with the require-
ments in §133.41(h) of this title.

(F) Service areas and facilities.

(i) Waiting room. The waiting room shall include
a public toilet room(s), a drinking fountain, public telephone, and
seating accommodations for waiting periods. When outpatient
dialysis services are not provided, a waiting room is not required.

(ii) Patient toilet(s). Patient toilet rooms shall
be convenient to the treatment area(s), treatment room(s), and
examination room(s) and include hand washing fixtures with hands-
free operable controls.

(iii) Patient storage. Storage for patients’ belong-
ings shall be under the visual control and supervision of the nursing
staff when outpatient services are provided.

(iv) Storage space. A storage space shall be
available for wheelchairs, supply carts and stretchers. This storage
shall be located out of the direct line of traffic and in addition to
other storage requirements.

(v) Water treatment room. The water treatment and
equipment for the dialysis shall be located in a dedicated enclosed
room.

(vi) Mixing room. Dialysis solutions may be
processed from a central batch delivery system or prepared in an
on-site mixing room. When provided, a mixing room shall include a
work counter, sink with hands-free operable controls, storage space,
and holding tanks.

(vii) Dialyzers reprocessing room. When provided,
the room shall be arranged for the separation and one-way movement
of soiled and clean materials. This room shall include a work counter,
service sink, separate hand washing fixture with hands-free operable
controls, refrigerator and storage space.

(viii) Breakdown room. When provided, the room
shall include a work counter, service sink, separate hand washing
fixture with hands-free operable controls, and storage space. This
function may be included as part of the soiled processing area of the
dialysis processing room.

(ix) Nourishment station. The nourishment station
shall include a work counter, a sink with hands-free operable controls,
refrigerator, microwave, and storage cabinets.
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(x) Hand washing facilities. Hand washing facili-
ties shall be provided in each examination room and treatment room.
In an open multiple treatment area one hand washing fixture shall be
provided for every two treatment stations.

(xi) Dictation and report preparation area. This
area may be incorporated with the nurse station if adequate work
space is provided.

(xii) Staff facilities. Toilets may be outside the
suite but shall be convenient for staff use.

(xiii) Offices work area. Office space and clinical
work area shall include space for records storage and report prepara-
tion.

(xiv) Clean workroom. When the functional
program dictates preparing patient care items, a clean workroom
shall be provided and contain a work counter, a hand washing fixture
with hands-free operable controls, and storage facilities for clean and
sterile supplies. This function may be within the mixing room.

(xv) Clean linen storage. There shall be a des-
ignated area for clean linen storage. This may be within a clean
workroom, a mixing room, a separate closet, or an approved distribu-
tion system. If a closed cart system is used, storage of the cart shall
be in an alcove.

(xvi) Soiled workroom. The soiled workroom shall
contain a work counter, a clinical sink with hands-free operable
controls or equivalent flushing type fixture, separate hand washing
facilities, and separate waste and linen receptacles.

(xvii) Housekeeping room. A housekeeping room
shall be available.

(2) Details and finishes.

(A) Details. Details shall be in accordance with
§133.162(d)(2)(A) of this title.

(B) Finishes. Finishes shall be in accordance with
§133.162(d)(2)(B) of this title and this paragraph.

(i) Flooring in a treatment room, examination
room, and soiled workroom shall be of the seamless type as required
by §133.162(d)(2)(B)(iii)(III) of this title.

(ii) Wall finishes shall be in accordance with the
requirements of §133.162(d)(2)(B(iv) of this title.

(iii) Ceilings in the isolation and hepatitis
"B" rooms shall be of the monolithic type as required by
§133.162(d)(2)(B)(vi)(III) of this title.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph. Air handling units serving the renal dialysis suite shall
be equipped with filters with efficiencies equal to, or greater than
specified for patient care areas in Table 4 of §133.169(d) of this title.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) The dialysis water treatment shall meet the stan-
dards as described in the American National Standard, Hemodialysis
Systems, March 1992 edition, published by the American Associa-
tion for the Advancement of Medical Instrumentation (AAMI), 3330
Washington Boulevard, Suite 400, Arlington, Virginia 22201.

(B) Standards for reuse systems shall meet the stan-
dards as described in the American National Standards, Reuse of
Hemodialyzers, 1993 edition, published by AAMI.

(C) Provision shall be made to have continuously
circulated filtered cold water.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General. Each treatment area, treatment room and
examination room shall have at least two duplex electrical receptacles
located on each side of a patient bed or lounge chair.

(B) Nurses calling system.

(i) Nurses regular calling system. The nurses reg-
ular calling system shall be provided for individual treatment area(s)
and examination rooms in accordance with §133.162(d)(5)(L)(i) of
this title. In areas such as treatment areas where patients are under
constant visual surveillance, the nurses calling system may be limited
to a bedside button or station that activates a signal readily seen at
the control station.

(ii) Nurses emergency calling system. A nurses
emergency call station shall be provided for each patient toilet in the
renal dialysis suite in accordance with §133.162(d)(5)(L)(ii) of this
title.

(iii) A staff emergency assistance calling system
(code blue) station shall be provided for staff to summon additional
assistance in each treatment area, individual treatment room, and
examination room in accordance with section §133.162(d)(5)(L)(iii)
of this title.

(bb) Respiratory therapy suite.

(1) Respiratory therapy suite. When respiratory services
are provided, the following rooms or areas shall be included:

(A) an office for the respiratory therapist;

(B) office and clerical space with provision for filing
and retrieval of patient records;

(C) receiving/decontamination workroom with work
counter or table, a clinical sink, and a hand washing fixture with
hands-free operable controls; and

(D) a storage room for clean and sterile supplies
which is separate from the receiving/decontamination workroom.

(2) Outpatient respiratory therapy services. When res-
piratory therapy services are provided for outpatients, the following
additional areas and facilities shall be included in the respiratory ther-
apy suite:

(A) patient waiting area with space for wheelchairs;

(B) reception and control station(s) with visual control
of waiting and activities areas;

(C) patient toilet facilities which include hand wash-
ing fixtures with hands-free operable controls;

(D) office and clerical space; and

(E) consultation/education room.

(3) Cough-inducing and aerosol-generating procedures.
All cough-inducing procedures performed on patients who may have
infectious Mycobacterium tuberculosis shall be performed in rooms,
booths or special enclosures using local exhaust ventilation devices
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with HEPA filters located at the discharge end and exhaust directly
to the outside.

(4) Service areas. The following areas and facilities shall
be provided for the respiratory therapy suite but may be shared with
other departments when conveniently located:

(A) wheelchair and stretcher storage room or alcove
which is in addition to other storage requirements;

(B) lockable closets, lockers or cabinets for securing
staff personal effects;

(C) staff toilets which include a hand washing fixture
with hands-free operablecontrols. Staff toiletsmay belocated outside
suite if location is near and convenient; and

(D) housekeeping room. The housekeeping room
shall be located within the suite or nearby.

(cc) Special procedure suite.

(1) Architectural requirements.

(A) General. When special procedures such as
endoscopy, bronchoscopy, and cardiac catheterization and other
similar special procedures are provided, procedures rooms may be
in separate suite or may be part of the surgical suite.

(i) Special procedure rooms may be incorporated
in an outpatient suite.

(ii) When special procedure rooms are part of the
surgical suite and non-invasive procedures areperformed, these rooms
are not required to be part of the sterile environment.

(iii) When general anesthesia or inhalation anes-
thetizing agents are used during special procedures, these rooms shall
comply with the detail, finish, mechanical and electrical requirements
for an operating room contained in subsection (dd) of this section.

(B) Special procedure rooms for surgical cystoscopic
and other endo-urologic procedures.

(i) The procedure room shall have aminimum clear
floor area of 350 square feet exclusive of fixed cabinets and shelves.
The minimum clear dimension between fixed cabinets and built-in
shelves shall be 15 feet.

(ii) Procedure rooms shall be designed for visual
and acoustical privacy for the patient.

(iii) When patients with airborne infectious disease
are treated, there shall be an enclosed ante room. The ante room
shall have facilities for a scrub sink, gowning and storage for clean
and soiled material. The ante room shall be sized to accommodate
passage of a full length stretcher or gurney and to allow closure of
either doors before proceeding into the special procedure isolation
room or back into the corridor.

(C) Cardiac catheterization laboratory. A cardiac
catheterization procedure room may be in a separate suite, part of
a special procedure suite or in the imaging suite. The following
items and facilities shall be provided.

(i) The room(s) shall be located in an area re-
stricted to authorized personnel.

(ii) The procedure room shall be a minimum of
400 square feet of clear floor area exclusive of fixed and movable
cabinets and shelves. The minimum clear dimension between fixed
cabinets and built-in shelves shall be 18 feet.

(iii) A control room shall have a view window
which permits complete observation of the patient from the control
console. The control room shall be large enough to contain the
efficient functioning of the X-ray and image recording equipment.

(iv) A film viewing room and film file room shall
be provided.

(v) An equipment room large enough to contain
X-ray transformers, power modules, and necessary electronics and
electrical gear shall be provided.

(vi) Appropriate areas shall be provided for male
and female changing rooms and shall be arranged to provide a traffic
pattern so that personnel entering from outside the catheterization
laboratory procedure suite can shower, change, and move directly
into thecatheterization laboratory procedure room. The changing area
shall include lockers, dressing areas, showers, toilets, hand washing
fixtures with hands-free operable controls.

(vii) Scrub facilities shall be located adjacent to the
entrance of each cardiac catheterization laboratory procedure room.
Scrub facilities shall be arranged to minimize any incidental splatter
on nearby personnel or supply carts. The scrub sinksshall be recessed
out of the main traffic areas. The alcove shall be located off the
restricted areas of the cardiac catheterization laboratory suite. Scrub
sinks shall not be located inside the sterile area.

(viii) Sterilizing facilities for immediate or emer-
gency use shall be provided. A work space and hand washing fixture
with hands-free operable controls shall be included.

(D) Patient holding and preparation area. In suites
with two or more special procedure rooms, a patient holding and
preparation area shall be provided to accommodate ambulatory and
stretcher patients. The following items and facilities shall be included:

(i) two-stretcher stations for one procedure room
with one additional station for each additional procedure room;

(ii) a control station and charting area arranged to
permit staff visual observation of holding and preparation area;

(iii) a work counter with hand washing fixture with
hands-free operable controls located in the preparation area; and

(iv) cubicle curtains at each station for patient
privacy.

(E) Recovery room or area. In suites with two or more
special procedure rooms, a recovery room or area shall be provided
to accommodate ambulatory and stretcher patients. The following
items and facilities shall be provided:

(i) a minimum of one patient recovery station per
each special procedure room. The clearance between a recovery bed
and a wall shall not be less than five feet. The minimum clearance
between the bed headboard and the wall shall be three feet and in
addition provide passage space at the foot of each bed of not less
than four feet. The distance between each patient bed shall not be
less than six feet clear;

(ii) nurse station and charting area arranged to
provide visual observation of recovery room area;

(iii) a staff toilet room and hand washing fixtures
with hands-free operable controls at the recovery room/area; and

(iv) cubicle curtains at each station for patient
privacy.
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(F) Instrument processing room. When instruments
and equipment are processed, cleaned and disinfected within thesuite,
a dedicated room shall be provided. The room may serve multiple
procedure rooms. The following rooms shall include the following
items.

(i) A clean room shall be provided and the process
of cleaning the instruments or equipment shall flow from the
contaminated area to the clean area, and finally, to storage. The room
shall include a work counter hand washing sink fixtures with hands-
free operable controls. Instruments and equipment shall be protected
from contamination.

(ii) The decontamination room shall be equipped
with work counters, two utility sinks remote from each other and a
freestanding hand washing fixture with hands-free operable controls.

(G) Service areas. The following services shall be
provided for all types of special procedure rooms unless noted
otherwise.

(i) Control station. In facilities with two or more
special procedure rooms in a suite, a nurse station shall be located
to permit visual surveillance of all traffic which enters the special
procedure rooms suite shall be provided.

(ii) Dictation and report preparation area. Thisarea
may be incorporated with the control station.

(iii) Hand washing facilities or scrub sinks. Free-
standing hand washing fixture or scrub sinks with hands-free controls
shall be provided at or near the entrance to each special procedure
room. Hand washing facilities shall be arranged to minimize any
incidental splatter on nearby personnel or supply carts and recessed
out of the main traffic areas.

(iv) Medication station. Provision shall be made
for the storage and preparation of medication to be administered
to patients. This may be done from a medicine preparation room,
medicine alcove area or from a self-contained medicine dispensing
unit. The medicine preparation room, medicine alcove area or self-
contained medicine dispensing unit shall be under visual control of
nursing staff. A work counter, hand washing fixtures with hands-
free operable controls, refrigerator, and double-locked storage for
controlled substances shall be provided. Standard cup-sinks provided
in many self-contained units are not acceptable for hand washing.

(v) Outpatient services. When outpatient services
are provided in the special procedure suite, a separate waiting/
change area shall include waiting room, dressing/gowning area with
lockers, and toilet facilities and hand washing fixtures with hands-free
operable controls.

(vi) Patient toilet room(s). Toilet room(s) shall be
conveniently located to special procedure rooms and patient changing
areas and shall include hand washing fixtures.

(vii) Staff toilet facilities. Facilities shall be
provided for exclusive staff use and include hand washing fixtures.
The toilet may be accessible from a staff lounge, when a staff lounge
is provided. A nurses toilet room and hand washing fixture with
hands-free operable controls shall be provided near the recovery
rooms(s).

(viii) Storage. A room for equipment and supplies
shall be provided.

(ix) Wheelchair and stretcher storage. Wheelchair
and stretcher storage space/alcove shall be provided and located out
of direct line of traffic.

(x) Staff storage. Storage space for employees’
personal effects shall be provided.

(xi) Ice machine. An ice machine shall be
provided.

(xii) Clean storage room. A clean storage room
shall be provided for clean supplies and linens. Hand washing fixtures
shall be provided with hands-free operable controls.

(xiii) Soiled workroom. The soiled workroom shall
not have direct connection to the special procedure or diagnostic
rooms or other sterile or clean activity rooms. The room shall contain
a clinical sink or equivalent flushing type fixture, work counter, hand
washing fixture with hands-free operable controls, waste receptacle,
and linen receptacle.

(xiv) Housekeeping room. A housekeeping room
shall be provided for the exclusive use of the special procedure suite.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Viewing panel(s) shall be provided for observa-
tion of each patient by staff from an ante room.

(ii) Special procedure rooms shall have ceiling
heights not less than nine feet.

(B) Finishes.

(i) Flooring used in special procedure rooms,
decontamination room, and in the soiled workroom shall be of the
seamless type as required by §133.162(d)(2)(B)(iii)(III) of this title.

(ii) Ceiling finishes in special surgical procedure
rooms and isolation rooms, soiled workroom and sterile processing
rooms shall be monolithic as required by §133.162(d)(2)(B)(vi)(III)
of this title.

(iii) A lay-in type ceiling is acceptable in non
surgical special procedure rooms.

(3) Mechanical Requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) Air supply for the special procedures rooms shall
be from ceiling outlets near the center of the work area to efficiently
control air movement. A minimum of two low return inlets shall be
located remotely from one another.

(B) Return air inlets shall be not lower than four
inches nor higher than 12 inches from floor level.

(C) The decontamination room shall meet the venti-
lation requirements that are contained in Table 3 of §133.169(c) of
this title.

(D) Each special procedure room and recovery room
shall have wall mounted temperature and humidity indicating devices.

(E) When patients with airborne infectious disease
are treated, the room shall meet requirements for airborne infection
ventilation for patient care areas in accordance with Table 3 of
§133.169(c) of this title.

(F) Filtration requirements for air handling units serv-
ing the special procedure suite shall be equipped with filters efficien-
cies equal to, or greater than specified in Table 4 of §133.169(d) of
this title.
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(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) Drainage and waste piping shall not be installed
within the ceiling or installed in an exposed location in special proce-
dures rooms and sterile processing rooms unless special precautions
are taken to protect these areas from possible leakage or condensation
from necessary overhead piping systems.

(B) In an endoscopy suite or similar speciality spaces,
plumbing fixtures for automatic cleaners, sonic processor, and flash
sterilizers may require special connections.

(C) A medical gas system shall be provided in
accordance with §133.162(d)(4)(A)(iii), and Table 6 of §133.169(f)
of this title.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) X-ray film illuminators for handling at least
four films simultaneously shall be provided in each special procedure
room.

(ii) Each special procedures rooms, shall have at
least six duplex electrical hospital grade receptacles.

(iii) In locations where mobile X-ray, laser, or
other equipment requiring special electrical configuration is used, the
additional receptacles shall be distinctively marked for the special
use.

(iv) The electrical circuit(s) to equipment in wet
areas shall be provided with GFCIs with six milliampere GFCI. GFCI
circuits shall not be used in special procedure rooms. When ground
fault circuit interrupters are used in critical areas, provisions shall
be made to ensure that other essential equipment is not affected by
activation of one interrupter.

(v) Special grounding system in areas such as spe-
cial procedures rooms where a patient may be treated with an inter-
nal probe or catheter the ground system shall comply with Chapter
9, NFPA 99 and Article 517, NFPA 70.

(vi) Special procedures rooms shall have general
lighting in addition to that provided by special lighting units at the
procedure tables.

(B) Nurses calling system.

(i) Nurses regular calling system. The nurses
regular calling system shall be provided for pre-op, holding area,
and recovery rooms in accordance with §133.162(d)(5)(L)(i) of this
title. In areas such as labor, recovery, and pre-op where patients are
under constant visual surveillance, the nurses calling system may be
limited to a bedside button or station that activates a signal readily
seen at the control station.

(ii) Nurses emergency calling system. A nurses
emergency call station shall be provided for patient use at each patient
toilet in accordance with §133.162(d)(5)(L)(ii) of this title.

(iii) A staff emergency assistance calling system
(code blue) shall be provided in the special procedure, treatment
rooms, bronchoscopy, cardiac catheterization laboratory, and recovery
rooms in accordance with section §133.162(d)(5)(L)(iii) of this title.

(dd) Surgical suite.

(1) Architectural requirements.

(A) General. The surgical suite shall be located and
arranged to preclude unrelated traffic through the suite. The suite
shall meet the following requirements.

(B) General operating room(s). A minimum of one
operating room shall be provided and shall have a minimum clear
floor area of 360 square feet exclusive of fixed and movable cabinets
and shelves. The minimum clear dimension between fixed cabinets
and built-in shelves shall be 18 feet. There shall be no direct access
between operating rooms.

(C) Isolation operating room(s). When invasive
procedures are performed on persons who are known or suspected
of having airborne infectious disease, these procedures shall be
performed in a designated operating room designed to meet airborne
infection isolation ventilation requirements.

(i) The isolation operating room shall have the
functional space and ventilation requirements as contained in sub-
paragraph (B) of this paragraph, and Table 3 of §133.169(c) of this
title.

(ii) The entrance to this designated operating room
shall be through an enclosed ante room. The ante room shall have
facilities for a scrub sink, gowning and storage for clean and soiled
material. The ante room shall be sized to accommodate passage of
a full length stretcher or gurney and to allow closure of either door
before proceeding into the operating room or back into the corridor.

(D) Operating rooms for cardiovascular, orthopedic,
neurological, and other special surgical procedures that require
additional personnel and large equipment.

(i) When provided, these rooms shall have a
minimum clear floor area of 600 square feet, with a minimum of
20 feet clear dimension exclusive of fixed or wall-mounted cabinets
and built-in shelves.

(ii) An additional room shall be provided in the
restricted area of the surgical suite, preferably adjoining this operating
room, where extra corporeal pump(s), supplies and accessories can
be stored and serviced.

(iii) When complex orthopedic and neurosurgical
surgery is performed, additional rooms shall be provided in the re-
stricted area of the surgical suite, preferably adjoining the specialty
operating rooms, for storage of equipment used during these proce-
dures.

(E) Special surgical procedures room(s). When
general anesthesia or inhalation anesthetizing agents are used in such
special surgical procedure rooms as surgical cystoscopy, surgical
endoscopy, other surgical endo-urologic procedures, such rooms
shall be equipped with a smoke evacuation system complying with
requirements of §133.162(d)(3)(E)(iv)(II). These special procedure
rooms may be part of the surgical suite.

(F) Laser procedures room(s). Surgical rooms that
are dedicated to laser procedures shall have a minimum clear floor
area of 400 square feet exclusive of fixed and movable cabinets and
shelves. The minimum clear dimension between fixed cabinets and
built-in shelves shall be 18 feet.

(G) Pre-operative patient holding area(s). In facilities
with two or more operating rooms, a patient holding area shall be
provided to accommodate stretcher patients. These areas shall be
under the visual control of the nursing staff.
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(H) Post-anesthesia care units.

(i) Post-anesthesia care units (PACU) for surgical
patients shall contain a medication distribution station, nurse station
with charting facilities, clinical sink provisions for bedpan cleaning,
and storage space for stretchers, supplies and equipment.

(ii) A minimum of two patient stations per operat-
ing room shall be provided for post-anesthesia care.

(iii) The clearance between a recovery bed and a
wall shall not be less than five feet. The minimum clearance between
the bed headboard and the wall shall be three feet and in addition
provide passage space at the foot of each bed of not less than four
feet. The distance between each patient bed shall not be less than six
feet clear.

(iv) Special provisions shall be made to keep
medical isolation infectiouspatientsseparate during surgical recovery.
An isolation room meeting the requirements in subsection (s)(1)(C)
of this section may meet this requirement if conveniently located near
the operating room suite and otherwise comply with requirements for
a PACU. In addition, the recovery isolation room medical gas system
outlet requirements shall be in accordancewith Table6 of §133.169(f)
of this title for recovery room(s).

(v) The pediatric PACU shall be separate from the
adult area. There shall be space provided for parents at each recovery
bed.

(vi) Cubicle curtains shall be provided for patient
privacy.

(vii) At least one door to the PACU room shall be
within the surgical suite.

(viii) Staff toilet facilities and hand washing fix-
tures with hands-free operable controls shall be located within the
PACU.

(ix) One hand washing fixture shall be provided
for every four recovery beds or fraction thereof. Fixtures shall be
uniformly distributed.

(I) Separation of recovery patients. Provisions shall
be made for separating all patients (inpatients and outpatients) sub-
ject to general anesthesia from those that were not. This requirement
may be satisfied by providing separate recovery rooms or scheduling
of procedures.

(J) Service areas. Services, except for the enclosed
soiled workroom and the housekeeping room may be shared with the
obstetrical facilities if the functional program reflects this concept.
Service areas, when shared with delivery rooms, shall be designed to
avoid the passing of patients or staff between the operating room and
the delivery room areas.

(i) Control station. A control station located to
permit visual surveillance of all traffic entering the surgical suite shall
be provided.

(ii) Office. A supervisor’ s office or station shall be
provided.

(iii) Scrub facilities. Two scrub stations shall be
located near the entrance of each operating room. Two scrub stations
may serve two operating rooms if the scrub stations are located
adjacent to the entrance of both operating rooms. Scrub facilities shall
be arranged to minimize any incidental splatter on nearby personnel
or supply carts. The scrub sinks shall be recessed out of the main
traffic areas. The alcove shall be located within the restricted areas of

the surgical suite. Scrub sinks shall not be located inside the sterile
area.

(iv) Sterilizing facilities. Sterilizing facilities lo-
cated conveniently to the operating rooms for immediate or emer-
gency use with work counter space and hand washing fixture(s) with
hands-free operable controls shall be provided.

(v) Anesthesia workroom. The anesthesia work-
room shall contain a work counter, sink with hands free operable
controls and storage space for medical gas cylinders and other anes-
thesia equipment.

(vi) Medication station. Storage and preparation of
medication may be done from a medicine preparation room, medicine
alcove area or from a self-contained medicine dispensing unit but
must be under visual control of nursing staff. A work counter, hand
washing fixture with hands-free operable controls, refrigerator, and
double-locked storage for controlled substances shall be provided.
Standard cup-sinks provided in many self-contained units are not
acceptable for hand washing.

(vii) General storage room(s). A minimum of
50 square feet per operating room is required for general storage
space(s). The minimum requirement for three operating rooms or
less is 150 square feet. This storage room is exclusive of soiled
holding, sterile supplies, clean storage, drug storage, locker rooms
and storage alcoves.

(viii) Orthopedic surgery storage. Splints and
traction equipment shall be stored in an enclosed storage room.
Storage shall be outside the operating room but must be conveniently
located.

(ix) Storage alcove. An alcove(s) located out of the
direct line of traffic shall be provided for the storage of stretchers,
portable X-ray equipment, fracture tables, warming devices, auxiliary
lamps, etc.

(x) Medical and nursing staff clothing change
rooms. Appropriately sized areas shall be provided for male and
female personnel. These areas shall contain lockers, showers, toilets
with hand washing fixtures, and space to change into scrub suits and
boots. These areas shall be arranged to provide a traffic pattern so
that personnel entering from outside the surgical suite can shower,
change, and move directly into the restricted portions of the surgical
suite.

(xi) Lounge. A lounge shall be provided adjacent
to the medical and nursing staff clothing change rooms in facilities
with three or more operating rooms located to permit staff use without
leaving the surgical suite. When the lounge is remote from the
clothing change rooms, toilet facilities with hand washing fixtures
accessible from the lounge shall be provided.

(xii) Staff toilet facilities. Toilet facilities located
in the surgical suite for exclusive staff use shall be provided and
contain hand washing fixtures. The toilet may be accessible from a
staff lounge, when provided.

(xiii) Nurses’ toilet facilities. At least one toilet
room with one water closet and a hand washing fixture shall be
provided within or adjacent to the recovery rooms(s).

(xiv) Dictation and report preparation area. This
may be accessible from the lounge area.

(xv) Cast room. When a cast room is provided it
shall be equipped with hand washing facilities, plaster sink, storage,
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and other provisions required for cast procedures. This room may be
located in the emergency room.

(xvi) Ice machine. An ice machine shall be
provided.

(xvii) Clean workroom or clean supply room. A
clean workroom is required when clean materials are assembled
within the surgical suite prior to use or following the decontamination
cycle. It shall contain a work counter, a hand washing fixture with
hands-free operable controls, storage facilities for clean supplies, and
a space to package reusable items. The storage for sterile supplies
must be in a separate room. When the room is used only for storage
and holding as part of a system for distribution of clean and sterile
supply materials, the work counter and hand washing fixture may be
omitted.

(xviii) Sterile area. When a surgical suite contains
a sterile area , it shall be free of any cross traffic of staff and supplies
from the decontaminated/soiled areas to the sterile/clean areas. The
use of facilities outside the operating room for soiled/decontaminated
processing, clean assembly and sterile processing shall be designed
to move the flow of goods and personnel from dirty to clean without
compromising universal precautions or aseptic techniques in both
departments.

(xix) Soiled workroom. The soiled workroom shall
contain a clinical sink or equivalent flushing type fixture, work
counter, hand washing fixture with hands-free operable controls,
waste receptacle, and linen receptacle. The soiled workroom shall
be provided for the exclusive use of the surgical suite and shall not
have direct connection with operating rooms, delivery rooms or other
sterile activity rooms.

(xx) Housekeeping room. A housekeeping room
containing a floor receptor or service sink and storage space for
housekeeping supplies and equipment shall be provided for the
exclusive use of the surgical suite.

(xxi) Medical gas storage facilities. Main storage
of medical gases may be outside or inside the hospital in accordance
with NFPA 99, §4-3. Provision shall be made for additional separate
storage of reserve gas cylinders necessary to complete at least one
day’s procedures.

(2) Details and finishes. Details and finishes shall be in
accordance with §133.162(d)(2) of this title and this paragraph.

(A) Details.

(i) Operating rooms and special surgical procedure
rooms shall have ceiling heights not less than nine feet.

(ii) Recreation rooms, exercise rooms, equipment
rooms, and similar spaceswhere impact noises may be generated shall
not be located directly over operating suites, unless special provisions
are made to minimize such noise.

(B) Finishes.

(i) Flooring within operating rooms, special proce-
dures rooms, and soiled workrooms shall be of the seamless type as
required by §133.162(2)(B)(iii)(III) of this title.

(ii) Walls in operating rooms, special procedures
rooms, soiled workrooms shall comply with the requirements of
§133.162(d)(2)(B)(iv)(II).

(iii) Ceilings in operating rooms, special proce-
dures rooms, isolation rooms, soiled workroom and sterile processing

rooms shall be monolithic as required by §133.162(d)(2)(B)(vi)(III)
of this title.

(3) Mechanical requirements. Mechanical requirements
shall be in accordance with §133.162(d)(3) of this title and this
paragraph.

(A) Air supply for the operating rooms and special
procedures rooms shall be from ceiling outlets near the center of
the work area to efficiently control air movement. A minimum of
two return air inlets located remotely from one another and near
floor level shall be provided. Design should consider turbulence
and other factors of air movement to minimize airborne particulate
matter. Where extraordinary procedures require special designs, the
installation shall be reviewed on a case by case basis.

(B) Smoke removal systems shall be provided in
accordance with §133.162 (d)(3)(E)(iv)(II) of this title.

(C) The ventilation system for anesthesia storage
rooms shall conform to the requirements of Chapter 4, NFPA 99, §4-
3. The ventilation requirements for medical gases in the workroom
shall comply with NFPA 99, Chapter 4, §4-3.

(D) Each operating room, PACU, and recovery room
shall be provided with conveniently mounted temperature and humid-
ity indicating devices.

(4) Piping systemsand plumbing fixtures. Piping systems
and plumbing fixtures shall be in accordance with §133.162(d)(4) of
this title and this paragraph.

(A) General.

(i) Drainage and waste piping shall not be installed
above or below ceilings in operating rooms, and sterile processing
rooms unless special precautions are taken to protect these areas from
possible leakage or condensation from necessary overhead piping
systems.

(ii) Floor drains shall not be installed in operating
rooms, and special procedures rooms. Flushing rim type floor drains
may be installed in cystoscopic operating rooms. If a floor drain is
installed in cystoscopy, it shall contain a non-splash, horizontal-flow
flushing bowl beneath the drain plate.

(iii) Sinks used for the disposal of plaster of paris
shall have plaster trap.

(B) Medical gas systems. Medical gas systems and
outlets shall be provided in accordance with §133.162(d)(4)(A)(iii)
and Table 6 of §133.169(f) of this title.

(5) Electrical requirements. Electrical requirements shall
be in accordance with §133.162(d)(5) of this title and this paragraph.

(A) General.

(i) X-ray film illuminators for handling at least four
films simultaneously shall be provided in each operating room and
special procedure room.

(ii) Each operating room, special procedure room,
shall have at least eight duplex electrical hospital grade receptacles of
which three shall be located convenient to the head of the procedure
table.

(iii ) Special grounding system for critical care
areas such as operating rooms, and special procedure rooms where
patients are subjected to invasive procedures and connected to line-
operated, electromedical devices shall comply with NFPA 99, Chapter
9, and NFPA 70, Article 517.
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(iv) Operating rooms and special procedure rooms,
shall have general lighting in addition to that provided by special
lighting units at the surgical tables. Each fixed special lighting unit
at the operating or delivery table shall be connected to an independent
circuit. Portable units may share circuits. At least one general
lighting fixture shall be served from a normal branch panel.

(B) Nurses calling system.

(i) Nurses calling system. The nurses regular
calling system shall be provided for pre-op, PACU, recovery room,
isolation recovery room, and holding area in accordance with
§133.162(d)(5)(L)(i) of this title. In areas such as pre-op, PACU,
recovery, and holding area where patients are under constant visual
surveillance, the nurses calling system may be limited to a bedside
button or station that activates a signal readily seen at the control
station.

(ii) Nurses emergency calling system. A nurses
emergency call station shall be provided for patient use at each patient
toilet in accordance with §133.162(d)(5)(L)(ii) of this title.

(iii) A staff emergency assistance calling system
(Code Blue) shall be provided in the operating rooms, special
procedure rooms, PACU, and recovery room in accordance with
§133.162(d)(5)(L)(iii) of this title.

§133.164. Elevators, Escalators, and Conveyors.

(a) General. All hospitals with two or more floor levels shall
have at least one electrical or electrical hydraulic elevator. Elevators
shall also give access to all building levels normally used by the
public. Escalators and conveyors are not required but, when provided,
shall comply with these requirements and the requirement of §12-3
of the National Fire Protection Association 101, Code for Safety
to Life from Fire in Buildings and Structures, 1997 edition (NFPA
101), published by the National Fire Protection Association. All
documents published by the NFPA as referenced in this section may
be obtained by writing or calling the NFPA at the following address
and telephone number: Post Office Box 9101, 1 Batterymarch Park,
Quincy, Massachusetts 02269-9101, (800) 344-3555.

(b) Requirements for new elevators, escalators, and convey-
ors. New elevators, escalators and conveyors shall be installed in
accordance with the requirements of A17.1, Safety Code for Eleva-
tors and Escalators, 1990 edition, published by the American Society
of Mechanical Engineers (ASME) and the American National Stan-
dards Institute (ANSI). All documents published by the ASME/ANSI
as referenced in this section may be obtained by writing the ANSI,
United Engineering Center, 345 East 47th Street, New York, N.Y.
10017.

(1) Cars and doors. Cars of hospital-type elevators shall
be at least 5 feet 8 inches wide by nine feet deep. The car door
opening shall be not less than four feet wide and seven feet high.

(2) Leveling. All elevators shall be equipped with an
automatic leveling device of the two-way automatic maintaining type
with an accuracy of one-half inch.

(3) Operation. All elevators, except freight elevators,
shall be equipped with a two-way service key-operated switch to
permit cars to bypass all landing button calls and be dispatched
directly to any floor.

(4) Accessibility of controls and alarms. Elevator con-
trols, alarm buttons, and telephones shall be accessible to wheelchair
occupants.

(5) Type of controls and alarms. Elevator call buttons,
controls, and door safety stops shall be of a type that will not be
activated by heat or smoke.

(6) Location. Conveyors, elevators, dumbwaiters, and
pneumatic conveyors serving various stories of a building shall not
open to an exit.

(c) Requirements for existing elevators, escalators, and
conveyors. Existing elevators, escalators, and conveyors shall comply
with ASME/ANSI A17.3, Safety Code for Existing Elevators and
Escalators, 1990 edition.

(d) Testing. All elevators and escalators shall be subject
to routine and periodic inspections and tests as specified in ASME/
ANSI A17.1, Safety Code for Elevators and Escalators, 1990 edition.
All elevators equipped with fire fighter service shall be subject to a
monthly operation with a written record of the findings made and
kept on the premises as required by NFPA101, §7-4.8.

(e) Certification. A certificate of inspection evidencing that
the elevators, escalators, and related equipment were inspected in
accordance with the requirements in Health and Safety Code (HSC),
Chapter 754, Subchapter B, and determined to be in compliance with
the safety standards adopted under HSC, §754.014, administered by
the Texas Department of Licensing and Regulation, shall be on record
in each hospital.

(f) Requirements for new hospitals. All new hospitalshaving
patient facilities (such as patient sleeping rooms, dining rooms, or
recreation areas) or critical services (such as operating, delivery,
diagnostic, or therapy) on floors other than on the main entrance
floor shall have the following number of elevators:

(1) two elevators for the first 200 bed spaces;

(2) three elevators for 201 to 350 bed spaces;

(3) for hospitals with over 350 beds, as determined from
a study of the hospital plan and the estimated vertical transportation
requirements for the facility.

§133.165. Building with Multiple Occupancies.

(a) Multiple hospitals located within one building.

(1) Identifiable location. Each hospital shall be in one
separately identifiable location and conform with all the requirements
contained in Chapter 12 of the National Fire Protection Association
101, Code for Safety to Life from Fire in Buildings and Structures,
1997 edition (NFPA 101), relating to New Health Care Occupancies.
All documents published by NFPA as referenced in this section
may be obtained by writing or calling the NFPA at the following
address or telephone number: National Fire Protection Association,
1 Batterymarch Park, Post Office Box 9101, Quincy, MA 02269-9101
or (800) 344-3555.

(2) Separate facilities. Each hospital shall provide the
following separate facilities:

(A) anursing unit in accordance with therequirements
of §133.163(s) of this title (relating to Hospital Spatial Requirements);

(B) an administration office with an adjacent waiting
room or waiting area;

(C) a medical records room which conforms with the
requirements of §133.163(o) of this title;

(D) a pharmacy suite in accordance with §133.163(w)
of this title;
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(E) employee locker facilities which comply with
requirements of §133.163(g)(1) of this title;

(F) a housekeeping room in accordance with the
requirements of §133.162(d)(2)(A)(xxviii) of this title (relating to
New Construction Requirements);

(G) emergency facilities. At least one general hospital
shall provide emergency facilities as required by §133.163(f) of this
title. All other hospitals shall provide an emergency treatment room
as required by §133.163(f)(1)(B)(iv) of this title;

(H) surgical or obstetrical facilities for each general
hospital, in accordance with §133.163(t) and §133.163(dd) of this
title;

(I) external signage at the building entrance which
identifies each hospital; and

(J) internal signage which provides directions to each
hospital.

(3) Means of egress. Means of egress from the hospital
shall not be through a psychiatric hospital or a crisis stabilization
unit or other area subject to locking. Means of egress may traverse
through a hospital which conforms with the requirements of §133.161
of this title (relating to Requirements for Buildings in which Existing
Licensed Hospitals are Located) or §133.162 of this title.

(4) Additional services and facilities. Additional services
and facilitieswhen required in each licensed hospital may be provided
by contractual agreement with the other hospital when the services
and facilities comply with the specific requirements of §133.41 of this
title (relating to Hospital Functions and Services) and §133.163 of this
title. Some services may be provided by contractual agreement with
a commercial contractor; however, the following minimal facilities
shall be provided on site:

(A) dietary services and dietary suite, including staff
dining facilities, which comply with §133.41(d) of this title and
§133.163(e) of this title respectively;

(B) cart cleaning and sanitizing services and facilities
which comply with §133.163(b) of this title;

(C) general stores services and facilities which com-
ply with §133.163(i) of this title;

(D) laboratory services and a laboratory suite which
comply with §133.41(h) of this title, and §133.163(m) of this title
respectively;

(E) housekeeping rooms as required in
§133.162(d)(2)(xxviii) of this title;

(F) parking facilities, in accordance with
§133.162(c)(2) of this title;

(G) physical and/or occupational therapy services and
facilities, in accordance with §133.41(w) of this title, and §133.163(z)
of this title respectively;

(H) imaging and other diagnostic services and facil-
ities, in accordance with §133.41(s) of this title and §133.163(l) of
this title respectively;

(I) patient activity facilities. The patient activity fa-
cilities shall comply with the requirements for the specific service
in accordance with §133.163 of this title as follows: hospital based
skilled units §133.163(j)(2)(B); mental health and chemical depen-
dency nursing units §133.163(p)(1)(B)(ii); pediatric and adolescent

nursing unit §133.163(v)(1)(D)(i); and rehabilitation therapy suite
§133.163(z)(1)(A)(i) and (ii);

(J) respiratory care services and respiratory therapy
suite which comply with §133.41(t) of this title and §133.163(bb) of
this title respectively;

(K) body holding room which complies with
§133.163(q)(1)(D) of this title;

(L) central sterile supply which complies with
§133.41(u)(2)(L) of this title and §133.163(c) of this title respec-
tively; and

(M) waste and waste disposal services, and waste
processing and storage units shall comply with §133.41(x) of this
title.

(5) Building systems and equipment.

(A) The following systems shall be provided sepa-
rately in each hospital.

(i) Nurses calling systems shall be provided sepa-
rately in each hospital in accordance with §133.162(d)(5)(L).

(ii) Medical gas alarms shall be provided in each
hospital.

(B) Where applicable, the following systems may
serve more than one hospital provided the systems meet the new
construction requirements of §133.162 of this title:

(i) air-conditioning, heating and ventilating sys-
tems;

(ii) drainage systems;

(iii) elevators;

(iv) fire sprinkler systems;

(v) medical piping systems;

(vi) stand pipe systems;

(vii) steam systems;

(viii) water supply systems, hot and cold (including
emergency water storage); and

(ix) electrical service and equipment.

(I) Where applicable, the building electrical
service, lighting, essential electrical system, and fire alarm system,
may be a part of or extension of those in the existing hospital,
provided the existing systems meet these requirements. Power
and lighting distribution panels shall be within the hospital served
and comply with the requirements of §133.162(d)(5)(E). Electrical
installation details shall conform with all requirements contained in
§133.162(d)(5)(A).

(II) When the existing essential electrical sys-
tem is non-conforming, the following options are available:

(-a-) a separate conforming essential elec-
trical system shall be provided in the new hospital; or

(-b-) separate transfer switches connected to
the existing on-site generator(s) shall be provided when adequate
capacity is available and the existing non-conforming system shall
be corrected. Corrections shall be made in accordance with a plan of
correction approved by the department.

(b) Hospitals located in buildings with licensed health care
facilities other than hospitals.
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(1) Before a hospital is licensed in a building containing
other licensed health care facilities, the following requirements shall
be met.

(A) The hospital shall be in one identifiable location
and shall be separated (vertically and horizontally) with two-hour fire
rated noncombustible construction from the other licensed health care
facility and comply with the requirements of this chapter.

(i) Access to the hospital shall be directly from a
main lobby or an elevator lobby, if on an upper floor. The required
means of egress from the hospital may be through the other licensed
health care facility except not through a psychiatric hospital or a crisis
stabilization unit or other area subject to locking.

(I) Each hospital shall be identified with exter-
nal signage at the building entrance.

(II) Internal signage shall provide direction to
the hospital.

(ii) The hospital shall have services and facilities
separate from the other health care facility. The required facilities
shall be located within the proposed hospital proper.

(iii) Common use of facilities using time-sharing
concepts may be permitted on a case by case basis when the other
health carefacilitiescomply with therequirementscontained in NFPA
101, Chapter 12, and §133.163 of this title, and provided this chapter
and the other health care facility licensing regulations allow.

(B) Building equipment and systems. The equipment
and systems required in each new hospital may be provided exclu-
sively for the hospital or by contractual agreement with a licensed
health care facility. The equipment and systems shall be in accor-
dance with §133.162 of this title.

(i) The following equipment and systems shall be
provided for the exclusive use of the hospital:

(I) electrical service for power and lighting and
the essential electrical system;

(II) emergency water storage located within the
hospital;

(III) a fire alarm system;

(IV) air conditioning, heating and ventilating
systems;

(V) medical piping systems with alarm; and

(VI) nurses calling systems.

(ii) Where applicable, the following systems may
be a part or extension of those in the existing licensed health care
facility, provided the existing systems meet the requirements of this
chapter for new construction:

(I) drainage systems;

(II) elevators;

(III) fire sprinkler systems.

(IV) stand pipe systems;

(V) steam systems; and

(VI) water supply systems, hot and cold.

(2) When hospitals and psychiatric hospitals share one
building, the building systems and equipment may be shared in

accordance with subsection (a)(5)(B) of this section, or be provided
separately.

(c) Hospitals in buildings with non health care occupancies.
Before a hospital is licensed in abuilding also containing occupancies
other than health care occupancies, all requirements of this chapter
and the following requirements shall be met.

(1) Construction of the building shall conform to the
requirements of NFPA 101, Chapter 12, and the hospital shall be
in one identifiable location.

(A) Access to the hospital shall be through adedicated
hospital lobby or from the building’ s main lobby. The building’s
main lobby shall be part of the hospital and shall comply with the
requirements of §133.162 of this title.

(B) The required means of egress from the hospital
shall be independent of and shall not traverse through the other
occupancies.

(2) Services and facilities. Services and facilities shall be
provided exclusively for the hospital in accordance with subchapters
C, H, and I of this title (relating to Operational Requirements,
Fire Prevention and Safety Requirements, and Physical Plant and
Construction Requirements, respectively). Required services and
facilities shall not be shared with the other occupancies.

(3) Building equipment and facilities. The equipment
and facilities shall be provided for the exclusive use of a hospital in
accordance with this subchapter.

§133.166. Mobile, Transportable, and Relocatable Units.

(a) General. When mobile, transportable and relocatable
units are utilized to provide patient treatment services on the hospital
premises, these units shall be treated as buildings and constructed to
the required occupancy as follows:

(1) When such units are provided for diagnostic, treat-
ment or procedural services to patients that are litter borne, under
general anesthesia, or incapable of self-preservation, the unit shall be
constructed in accordance with Chapter 12 of the National Fire Pro-
tection Association 101, Code for Safety to Life from Fire in Build-
ings and Structures, 1997 edition (NFPA 101), relating to health care
occupancy, published by the National Fire Protection Association. All
documents published by the NFPA as referenced in this section may
be obtained by writing or calling the NFPA at the following address
and telephone number: Post Office Box 9101, 1 Batterymarch Park,
Quincy, Massachusetts 02269-9101, (800) 344-3555.

(2) When such units provide diagnostic, treatment, or
procedural services to patients, or types of services that are not
litter borne, not under general anesthesia, and are capable of self-
preservation, the unit may be constructed in accordance with Chapter
26 of NFPA 101 (relating to Business Occupancy).

(b) Common elements.

(1) Site requirements.

(A) Sites shall be designed for the structural loads of
the unit.

(B) The sites shall provide hazard-free drop-off zones
and adequate parking for patients. The site and location of the unit
shall not restrict access for fire or emergency vehicles.

(C) Each site shall provide access to the unit for the
handicapped, and wheel- chair and stretcher patients.
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(D) The location of the unit shall be such that engine
exhaust fumes from the unit are kept away from any fresh air intake
of the hospital.

(E) Each unit shall be provided with approved fire
alarm connections. Properly sized power, including emergency
power, water, waste, and telephone services shall be provided as
necessary.

(2) Support services. Support services such as waiting
areas, toilet facilities, and storage spaces shall be provided either
within the unit or located within the hospital adjacent to the site if
convenient for use.

§133.167. Preparation, Submittal, Review and Approval of Plans.

(a) General. Plans, specifications and a functional program
narrative describing the construction of new buildings, alterations,
additions, conversions, modernizations, or renovations to existing
buildings, shall be prepared by design professionals.

(b) Preliminary documents. Preliminary documents shall
consist of preliminary plans, a functional program narrative and
outline specifications. These documents shall contain sufficient
information to establish the project scope, description of functions
to be performed, project location, required fire safety and exiting
requirements, building construction type, compartmentation showing
fire and smoke barriers, bed count and services, and the usage of all
spaces, areas, and rooms on every floor level.

(1) Preparation of preliminary plans. Preliminary plans
shall be of a sufficiently large scale to clearly illustrate the proposed
design but not less than one-eighth inch equals one foot. Preliminary
plans shall provide the following information.

(A) Floor area and bed distribution. The total floor
areaon each level involved in construction, together with the proposed
bed distribution, shall be shown on the drawings.

(B) Floor plan. Each floor plan shall indicate and
identify all individual spaces, doors, windows and means of egress.

(C) Existing floor plan. An overall floor plan showing
existing spaces, smoke partitions, smoke compartments, and exits and
their relationship to the new construction shall be submitted on all
renovations or additions to an existing facility. Plans for remodeling
of spaces above or below the level of discharge shall include the level
of discharge floor plan, showing all exits at that level. When there
are two different levels of discharge, plans for both levels shall be
submitted.

(D) Construction type and fire rating. Building
sections shall be provided to illustrate construction type and fire
protection rating. Section(s) shall be drawn at a scale sufficiently
large to clearly present the proposed construction system.

(E) Area map. A map of the area within a two mile
radius of the hospital site shall be provided and any hazardous and
undesirable location noted in §133.162(a) of this title (relating to New
Construction Requirements) shall be identified.

(F) Site plan. A site plan shall be submitted and shall
indicate the location of the proposed building(s) in relation to property
lines, existing buildings or structures, access and approach roads, and
parking areas and drives. Any overhead or underground utilities or
service lines shall also be indicated.

(G) Outline specifications. Outline specifications
shall provide a general description of the construction, materials, and
finishes that are not shown on the drawings.

(2) Functional program narrative. The narrative shall in-
clude the description and scope of the project, type of hospital (gen-
eral or special), type of construction (existing or proposed) as stated
in Table 12-1.6.2 of National Fire Protection Association 101, Code
for Safety to Life from Fire in Buildings and Structures,1997 edition
(NFPA 101), published by the National Fire Protection Association,
functional description of each space (may be shown on plans), energy
conservation measures included in building, mechanical and electrical
designs, number of patient beds in each category, and the number of
births per year. All documents published by the NFPA as referenced
in this section may be obtained by writing or calling the NFPA at the
following address and telephone number: Post Office Box 9101, 1
Batterymarch Park, Quincy, Massachussetts 02269-9101, (800) 344-
3555.

(3) Submission of preliminary plans. One set of pre-
liminary plans and outline specifications covering the construction
of new buildings or alterations, additions, conversions, moderniza-
tions, or renovations to existing buildings, shall be submitted to the
Texas Department of Health (department) for review and approval.
For convenience, preliminary plans may be reduced for preliminary
submittal.

(A) Preliminary plans and specifications must be
accompanied by a completed Application for Plan Review and the
plan review fee as required by §133.26 of this title (relating to Fees).
The cost of submitting plans and specifications shall be borne by the
sender.

(B) All deficiencies noted in the preliminary plan
review shall be satisfactorily resolved. Written department approval
of preliminary plans must be obtained prior to proceeding with final
plans and specifications. This requirement also applies to fast-track
projects.

(c) Construction documents. Construction documents or
final plans and specifications shall be submitted to the department for
review and approval prior to start of construction. All final plans and
specifications shall be appropriately sealed and signed by a registered
architect and a professional engineer licensed by the State of Texas.

(1) Preparation of construction documents. Construction
documents shall be well prepared so that clear and distinct prints
may be obtained, shall be accurately and adequately dimensioned,
and shall include all necessary explanatory notes, schedules, and
legends and shall be adequate for contract purposes. Compliance with
model building codes and this chapter shall be indicated. The type
of construction, as classified by National Fire Protection Association
220, Standard on Types of Building Construction, 1995 edition, shall
be provided for existing and new facilities. Final plans shall be drawn
to a sufficiently large scale to clearly illustrate the proposed design
but not less than one-eighth inch equals one foot. All rooms shall be
identified by usage on all plans (architectural, fire safety, mechanical,
electrical, etc.) submitted. Separate drawings shall be prepared for
each of the following branches of work.

(A) Architectural plans. Architectural drawings shall
include the following:

(i) site plan showing all new topography, newly
established levels and grades, existing structures on the site (if any),
new buildings and structures, roadways, walks, and the extent of
the areas to be landscaped. All structures which are to be removed
under the construction contract and improvements shall be shown. A
general description of the immediate area surrounding the site shall
be provided;
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(ii) plan of each floor and roof to include fire and
smoke separation, means of egress, and identification of all spaces;

(iii) schedules of doors, windows, and finishes;

(iv) elevations of each facade;

(v) sections through building; and

(vi) scaled details as necessary.

(B) Fire safety plans. These drawings shall be
provided for all newly constructed buildings, conversions of existing
buildings for hospitals, additions to existing licensed hospitals,
and remodeled portions of existing buildings containing licensed
hospitals. Fire safety plans shall be of a sufficiently large scale to
clearly illustrate the proposed design but not less than one-sixteenth
inch equals one foot and shall include the following information:

(i) separate fire safety plans (preferably one floor
plan per sheet) shall indicate location of fire protection rated walls
and partitions, location and fire resistance rating of each fire damper,
and the required means of egress (corridors, stairs, exits, exit
passageways); and

(I) when anew building is to contain aproposed
hospital, when an existing building is converted to a hospital, or when
an addition is made to an existing hospital building, plans of each
floor and roof shall be provided;

(II) when a portion of a building is remodeled
or when a new service is added, only the plan of the floor where the
remodeling will take place or new service will be introduced and the
plan of the floor of discharge shall be provided;

(ii) designated smoke compartments with floor
areas of each compartment, location and fire resistance rating (one or
two hour) of each smoke partition, location, type and fire resistance
rating of each smoke damper;

(iii) location of all required fire alarm devices,
including all fire alarm control panels, manual pull stations, audible
and visual fire alarm signaling devices, smoke detectors (ceiling
and duct mounted), fire alarm annunciators, fire alarm transmission
devices, fire sprinkler flow switches and control valve supervisory
switches on each of the floor plans; and

(iv) areas protected with fire sprinkler systems
(pendant, sidewall or upright, normal or quick response, and tem-
perature rating shall be indicated), stand pipe system risers and sizes
with valves and inside and outside fire department connections, fire
sprinkler risers and sizes, location and type of portable fire extin-
guishers.

(C) Equipment drawings. Equipment drawings shall
include the following:

(i) all equipment necessary for the operation of
the hospital as planned. The design shall indicate provisions for the
installation of large and special items of equipment and for service
accessibility;

(ii) fixed equipment (equipment which is perma-
nently affixed to the building or which must be permanently con-
nected to a service distribution system designed and installed during
construction for the specific use of the equipment). The term "fixed
equipment" includes items such as laundry extractors, walk-in refrig-
erators, communication systems, and built-in casework (cabinets);

(iii) movable equipment (equipment not described
in clause (ii) of this subparagraph as fixed). The term "moveable

equipment" includes wheeled equipment, plug-in type monitoring
equipment, and relocatable items such as operating tables and
obstetrical tables; and

(iv) equipment which is not included in the con-
struction contract but which requires mechanical or electrical service
connections or construction modifications. The equipment described
in this clause shall be identified on the drawings to ensure its coor-
dination with the architectural, mechanical, and electrical phases of
construction.

(D) Structural drawings. Structural drawings shall
include:

(i) plans for foundations, floors, roofs, and all
intermediate levels;

(ii) a complete design with sizes, sections, and the
relative location of the various members;

(iii) a schedule of beams, girders, and columns;

(iv) dimensioned floor levels, column centers, and
offsets;

(v) details of all special connections, assemblies,
and expansion joints; and

(vi) special openings and pipe sleeves dimensioned
or otherwise noted for easy reference.

(E) Mechanical drawings. Documentation for selec-
tion of the type of heating and cooling system based on requirements
contained in §133.162(d)(3)(A) of this title shall be included with the
mechanical plans. Mechanical drawings shall include:

(i) complete ventilation systems (supply, return,
exhaust), all fire and smoke partitions, locations of all dampers,
registers, and grilles, air volumeflow at each device, and identification
of all spaces (e.g. corridor, patient room, operating room);

(ii) boilers, chillers, heating and cooling piping
systems (steam piping, hot water, chilled water), and associated
pumps;

(iii) cold and warm water supply systems, water
heaters, storage tanks, circulating pumps, plumbing fixtures, emer-
gency water storage tank(s), and special piping systems such as for
deionized water;

(iv) non-flammable medical gas piping (oxygen,
compressed medical air, vacuum systems, nitrous oxide), emergency
shut-off valves, pressure gages, alarm modules, gas outlets;

(v) drain piping systems (waste and soiled piping
systems, laboratory drain systems, roof drain systems);

(vi) fire protection piping systems (sprinkler piping
systems, firestandpipesystems, water or chemical extinguisher piping
system for cooking equipment);

(vii) piping riser diagrams, equipment schedules,
control diagrams or narrative description of controls, filters, and
location of all duct mounted smoke detectors; and

(viii) laboratory exhaust and safety cabinets.

(F) Electrical drawings. Electrical drawings shall
include:

(i) electrical service entrance with service switches,
service feeders to the public service feeders, and characteristics of the
light and power current including transformers and their connections;
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(ii) location of all normal electrical system and es-
sential electrical system conduits, wiring, receptacles, light fixtures,
switches and equipment which require permanent electrical connec-
tions, on plans of each building level:

(I) light fixtures marked distinctly to indicate
connection to critical or life safety branch circuits or to normal
lighting circuits; and

(II) outlets marked distinctly to indicate con-
nection to critical, life safety or normal power circuits.

(iii) telephone and communication, fixed comput-
ers, terminals, connections, outlets, and equipment;

(iv) nurses calling system showing all stations,
signals, and annunciators on the plans;

(v) in addition to electrical plans, single line
diagrams prepared for:

(I) complete electrical system consisting of the
normal electrical system and the essential electrical system including
the on-site generator(s), transfer switch(es), emergency system (life
safety branch and critical branch), equipment system, panels, subpan-
els, transformers, conduit, wire sizes, main switchboard, power pan-
els, light panels, and equipment for additions to existing buildings,
proposed new hospitals, and remodeled portions of existing hospi-
tals. Feeder and conduit sizes shall be shown with schedule of feeder
breakers or switches;

(II) complete nurses calling system with all
stations, signals, annunciators, etc. with room number noted by
each device and indicating the type of system (nurses regular
calling system, nurses emergency calling system, or staff emergency
assistance calling system); and

(III) a single line diagram of the complete fire
alarm system showing all control panels, signaling and detection
devices and the room number where each device is located; and

(vi) schedules of all panels indicating connection
to life safety branch, critical branch, equipment system or normal sys-
tem, and connected load at each panel.

(2) Correction of final plan deficiencies. All deficiencies
noted in the final plan review shall be satisfactorily resolved before
approval of project for construction will be granted.

(3) Construction approval. Construction shall not begin
until written approval by the department is received by the owner of
the hospital.

(4) Construction document changes. Any changes to
construction documents which affect or change the function, design,
or designated use of an area shall be submitted to the department for
approval prior to authorization of the modifications.

(d) Special submittals.

(1) Designer certified construction documents. In an
effort to shorten the plan review and approval process, design
professionals may submit, at the discretion of the department, a set of
final construction documents, the department’s completed checklist of
licensing requirements and a certification letter which states that the
plans and specifications, based on the department’s checklist comply
with the requirements of this chapter. Project certification letter and
checklist shall be signed by the architect and engineer(s) of record.

(2) Fast-track projects. Submittal of fast-track projects
shall be at the discretion of the department and shall be submitted in
not more than three separate packages.

(A) First package. The first package shall include:

(i) a map showing the location of the proposed
hospital site and adjacent surrounding area at least two miles in
radius identifying any hazardous and undesirable location noted in
§133.162(a) of this title;

(ii) preliminary architectural plans and a detailed
building site plan showing all adjacent streets, site work, underslab
mechanical, electrical, and plumbing work, and related specifications;
and

(iii) foundation and structural plans.

(B) Second package. The second package shall
include complete architectural plans and details with specifications
and fire safety plans as described in subsection (c) of this section.

(C) Third package. The third package shall include
complete mechanical, electrical, equipment and furnishings, and
plumbing plans and specifications, as described in subsection (c) of
this section.

(3) Fire sprinkler systems. Fire sprinkler systems shall
comply with the requirements of National Fire Protection Association
13, Standard for the Installation of Sprinkler systems, 1996 edition
(NFPA 13). Fire sprinkler systems shall be designed or reviewed
by an engineer who is registered by the Texas State Board of
Registration for Professional Engineers in fire protection specialty
or is experienced in hydraulic design and fire sprinkler system
installation. A short resume shall be submitted if registration is not
in fire protection specialty.

(A) Fire sprinkler working plans, complete hydraulic
calculations and water supply information shall be prepared in
accordance with NFPA 13, §§6-1, 6-2 and 6-3, for new fire sprinkler
systems, alterations of and additions to existing ones.

(B) Certification of changes in an existing system is
not required when relocation of not more than twenty sprinkler heads
is involved.

(C) One set of fire sprinkler working plans (sealed
by the engineer), calculations and water supply information shall be
forwarded to the department together with the engineer’ s certification
letter stating that the sprinkler system design complies with the
requirements of NFPA 13. Certification of the fire sprinkler system
shall be submitted prior to system installation.

(D) Upon completion of the fire sprinkler system
installation and any required corrections, written certification by
the engineer, stating that the fire sprinkler system is installed in
accordance with NFPA 13 requirements, shall be submitted prior to
or with the written request for the final construction inspection of the
project.

(e) Construction and inspections.

(1) Major construction. Construction, of other than minor
alterations, shall not commence until thefinal plan review deficiencies
have been satisfactorily resolved, the appropriate plan review fee
according to the plan review schedule in §133.26 of this title has
been paid, and the department has issued a letter granting approval
to begin construction. Such authorization does not constitute release
from the requirements contained in this chapter. If the construction
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takes place in or near occupied areas, adequate provision shall be
made for the safety and comfort of occupants.

(2) Construction commencement notification. The archi-
tect of record shall provide written notification to the department
when construction will commence. The department shall be notified
in writing of any change in the completion schedules.

(3) Completion. Construction shall be completed in
compliance with the construction documents including all addenda
or modifications approved for the project.

(4) Construction inspections. The department shall
determine the number of required inspections necessary to complete
all proposed construction projects. All hospitals including those
which maintain certification under Title XVIII of the Social Security
Act (42 United States Code §1395 et seq), and those which maintain
accreditation by the Joint Commission on Accreditation of Healthcare
Organizations (JCAHO), or by the American Osteopathic Association
(AOA) are subject to construction inspections.

(A) Number of construction inspections. A minimum
of two construction inspections of the project shall normally be
scheduled for the purpose of verifying compliance with subchapters
H and I of this chapter and the approved plans and specifications. The
final construction approval letter will inform the architect of record
and the owner as to the minimum number of inspections required for
the project.

(i) Intermediate and final inspections shall be
requested only by the architect of record or the licensee by the
submission of an Application for Construction Inspection form and
the construction inspection fee in accordance with §133.26(d) of this
title for each inspection. The requested inspection will be scheduled
three weeks from the date the application and fee is received.

(I) The intermediate construction inspection
shall be scheduled at approximately 80% completion. All major work
above the ceiling shall be completed at the time of the intermediate
inspection.

(II) The final construction inspection shall be
requested by the architect of record or the licensee at 100%
completion. One-hundred percent completion means that the project
is completed to the extent that all equipment is operating in
accordance with specifications, all necessary furnishings are in place,
and patients could be admitted and treated in all areas of the project.
Inspection requests by contractors will not be honored.

(ii) Follow-up and plan of correction inspections
will be scheduled by the department.

(B) Certification of sprinkler system installations.
Sprinkler system installations shall be inspected by the engineer
who certified the fire sprinkler system design to determine that
the fire sprinkler system is installed in accordance with NFPA 13
requirements prior to the final construction inspection conducted by
the department.

(5) Approval for occupancy. A facility shall not occupy
a new structure or remodeled or renovated space until the appropriate
approval has been received from the local building and fire authorities
and the department.

(6) Resubmittal of construction documents. When
construction is delayed for longer than one year from the plan
approval date, construction documents shall be resubmitted to the
department for review and approval. The plans shall be accompanied
by a new Application for Plan Review and a plan review fee.

(7) Project cancellation. The department shall be notified
in writing by the licensee or the owner when a project has been
canceled or abandoned.

§133.168. Record Drawings, Manuals and Design Data.
(a) As built drawings. Upon occupancy of the building or

portion thereof, the department shall be provided with a complete set
of legible architectural plans of each building level, fire safety plans
as described in §133.167(c)(1)(B) of this title (relating to Preparation,
Submittal, Review and Approval of Plans) for each floor reflecting
fire safety requirements, and all single line diagrams described in
§133.167(c)(1)(F)(v) of this title, drawings for fixed equipment, and
mechanical and electrical systems, as installed or built.

(b) Manuals. Upon completion of the contract, the owner
shall be furnished with a complete set of manufacturers’ operating,
maintenance, and preventive maintenance instructions; parts lists;
and procurement information with numbers and a description for
each piece of equipment. Hospital staff shal1 also be provided
with instructions on how to properly operate systems and equipment.
Required information shall include energy ratingsas needed for future
conservation calculations.

(c) Design data. The owners shall be provided with com-
plete design data for the facility. This shall include structural design
loadings; summary of heat loss assumption and calculations; esti-
mated water consumption; medical gas outlet listing; list of applicable
codes; and electric power requirements of installed equipment. All
such data shall be supplied to facilitate future alterations, additions,
and changes, including, but not limited to, energy audits and retrofit
for energy conservation.

§133.169. Tables.
(a) Table 1. Sound transmission limitations in hospitals.

Figure 1: 25 TAC §133.169(a)

(b) Table 2. Flame spread and smoke production limitations
for interior finishes.
Figure 2: 25 TAC §133.169(b)

(c) Table 3. Ventilation requirements for areas affecting
patient care in hospitals and outpatient facilities.
Figure 3: 25 TAC §133.169(c)

(d) Table 4. Filter efficiencies for central ventilation and air
conditioning systems.
Figure 4: 25 TAC §133.169(d)

(e) Table 5. Hot water use.
Figure 5: 25 TAC §133.169(e)

(f) Table 6. Station outlets for oxygen, vacuum, and medical
air systems.
Figure 6: 25 TAC §133.169(f)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802159
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
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Chapter 229. Food and Drug

Minimum Standards for Licensure of Tattoo Stu-
dios
25 TAC §§229.402–229.411

The Texas Department of Health (department) proposes
amendments to §§229.402 - 229.411, concerning the operating
standards for all tattoo studios. Specifically, the sections
cover definitions; licensing fee, procedures, and exemptions;
physical facilities; personnel responsibilities; client qualifica-
tions, disclosure, and records; sterilization; care of the tattoo;
tattooing equipment; report of infection or allergic reactions;
and disposal of infectious waste. Section 229.402 will add
three new definitions and amend two others to clarify the
intent of the rules. Section 229.403 will increase licensure
fees to allow the department to recover the costs associated
with inspecting tattoo studios and administering the program.
Section 229.404 will clarify existing requirements that all tattoo
studios be in compliance with applicable building codes in
conformance with Texas Health and Safety Code, Chapter 146.
Sections 229.404 - 229.409 will clarify existing requirements
for the location of the hand-washing facilities, prohibit reuse
of needles and razors, provide for consistent record-keeping
requirements, and will clarify and update sterilization and
sanitation requirements. Section 229.410 will require the report
of infection to include the specific colors of the tattoo, where
the tattoo was applied, and if available the manufacturer’s
identification number of each color used. Section 229.411 will
clarify and update existing requirements for the disposal of
waste generated by the tattoo studio.

Cynthia T. Culmo, R.Ph., Director, Drugs and Medical Devices
Division, has determined that for the first five-year period the
sections are in effect, there will be fiscal implications as a result
of enforcing or administering the sections as proposed. The
effect on state government will be an estimated annual gain of
$89,920 in fee-generated revenue. The proposed increase in
tattoo studio licensure fees will recover the department’s cost
in conducting inspections and processing licensure applications.
There will be no fiscal implications for local governments.

Ms. Culmo has also determined that for each year of the first
five years the sections as proposed are in effect, the public
benefit anticipated as a result of enforcing or administering the
sections will be to ensure appropriate and adequate regulatory
control of tattoo studio operations, to avert possible health risks
to the tattooist and the general public. The anticipated economic
costs to persons or small businesses will be an additional
$320 annually in licensure fees, as well as the possibility of an
increase in operational costs that will be incurred by the tattooist
due to the expense of single-service needles and razors. There
will be no impact on local employment.

Comments on the proposed amendments may be submitted to
Dana L. Pearce, Drugs and Medical Devices Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, (512) 719-0237. Comments will be accepted for 30
days from the date of publication of this proposal in the Texas
Register.

The amendments are proposed under the Health and Safety
Code, §146.010(a) and §146.015(a), which provides the de-
partment with the authority to adopt necessary regulations pur-
suant to the enforcement of this Chapter; and §12.001, which
provides the Texas Board of Health (board) with the authority to

adopt rules for the performance of every duty imposed by law
on the board, the department, and the commissioner of health.

The amendments affect Health and Safety Code, Chapter 146.

§229.402. Definitions.

The following words and terms when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.

Contaminated waste- Any liquid or semi-liquid blood or other po-
tentially infectious materials; contaminated items that would release
blood or other potentially infectious materials in a liquid or semi-
liquid state if compressed; items that are caked with dried blood or
other potentially infectious materials and are capable of releasing
these materials during handling; contaminated sharps and pathologi-
cal and microbiological wastes containing blood and other potentially
infectious material, as defined in 29 Code of Federal Regulations
Part 1910.1030, known as "Occupational Exposure to Bloodborne
Pathogens." Copies of this provision are indexed and filed in the of-
fice of the Drugs and Medical Devices Division, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, and are avail-
able for inspection during normal working hours.

Disinfectant - An agent that destroys disease-causing microorganisms
on inanimate objects or surfaces.

License holder - A person who owns [conducts ], operates,or
maintains a tattoo studio or temporary location in compliance with
these sections.

Single-service [items] - Articles intended for one-time, one-person
use and which are to be discarded after such use.

Tattoo area - The portion of the tattoo studio used for applying tattoos
and for cleaning, disinfecting, and sterilizing equipment, including
all surrounding areas which are likely to come into contact with
contaminated waste.

Tattoo studio - A permanent, nondwelling building or portion of a
building, designated by a license holder and located in accordance
with applicable local zoning codes where tattooing or intradermal
cosmetic application is performed,completely separated from living
quarters. [ Studios attached to a residence shall maintain a separate
entrance which shall not open from a residential quarter.]

§229.403. Licensing Fee, Procedures,and Exemptions.

(a) License fee. All tattoo studios shall obtain a license
annually except as indicated below from the Texas Department of
Health (department) and shall pay an annual, non-refundable [a]
license fee of $450 [130] for each place of business operated as
follows:

(1) $450 [130] per tattoo studio; and

(2) $450 [130] for each temporary location license for a
specified length of time not to exceed seven days.

(b) (No change.)

(c) License application. The initial license application for
each tattoo studio or temporary location [license application ] shall be
signed and verified,shall be madeon the license application furnished
by the department, and shall contain the following information:

(1) (No change.)

(2) the address of the [each] tattoo studio or temporary
location that is to be licensed. Sufficient descriptive information must
be included if the studio or temporary location is located in a portion
of the building with other license holders;

23 TexReg 1888 February 27, 1998 Texas Register



(3) - (5) (No change.)

(6) the usual days and hours of operation of each tattoo
studio or temporary location; and

(7) a description of all services to be provided at the
tattoo studio or temporary location.[;and]

[(8) an application form which shall be verified and
signed by the applicant.]

(d) Pre-licensing inspection. On receipt of the initial license
application, an agent of the department shall inspect the proposed
tattoo studio or temporary location to determine compliance with
these sections. [and to determine compliance with existing building
and zoning codes applicable to the studio or temporary location.]

(e) Issuance of license. The department may issue a license
to the owner of a tattoo studio or temporary location after determining
that the studio or temporary location is in compliance with applicable
statutes, rules, and building and zoning codes.

(1) (No change.)

(2) The renewal tattoo studio license shall be valid for
one year from the anniversary date upon payment of a $450 [ 130]
renewal fee.

(3) (No change.)

(f) Renewal of license - applicable to tattoo studios only.

(1) (No change.)

(2) The license holder shall renew the license by filing
an application for renewal on the form prescribed by the department
accompanied by the required [appropriate] licensure fee. A licensee
must file for renewal before the expiration date of the current license.
A person who files a renewal application after the expiration date
must pay an additional $100 as a delinquency fee.

(3) (No change.)

(g) (No change.)

§229.404. Physical Facilities.

(a) A tattoo studio must be in a permanent, nondwelling
building or portion of a building which is in compliance with
applicable building codes and must be [located in an area in which
the] i n a location which is permissible under local zoning codes, if
any. The tattoo studio shall be separated from living quarters by
complete floor to ceiling partitioning and shall contain no access to
living quarters.

(b) The tattoo studio or temporary location shall be main-
tained in a sanitary condition.

(1) Work surfaces shall be cleaned and sanitized with
[There shall be written procedures assigning responsibility for sani-
tation and describing in sufficient detail the cleaning methods, equip-
ment, and the use of] hospital (grade) United States Environmen-
tal Protection Agency registered disinfectants or a 1:100 dilution of
household bleach and water (1/4 cup bleach and 1 gallon of water)
[to be used in disinfecting all work surfaces].

(2) (No change.)

(c) The walls, ceilings, and floors shall be kept in good
repair. Tattooing areas [and restrooms] shall be constructed of
smooth, hard, surfaces that are non-porous, free of open holes or
cracks, light colored, and easily cleaned.

(d) - (e) (No change.)

(f) Each tattoo studio or temporary location shall be
equipped [provided] with [adequate, conveniently located ] hand-
washing facilities for its personnel[,including a lavatory or lavatories
equipped with hot and cold or tempered running water,] with
unobstructed access to the tattoo area such that tattooists can return
to the tattoo area without having to touch anything with their
hands. Hand-washing facilities shall be equipped with hot and cold
or tempered running water, liquid germicidal soap, single-service
towels or other approved hand-drying devices, and acovered refuse
container. Such facilities shall be kept clean and in good repair.

(g) (No change.)

(h) Smoking,eating, and drinking shall be prohibited in the
tattoo [tattooing] area. Consumption of alcoholic beverages shall be
prohibited in tattoo studios or temporary locations.

(i)- (j) (No change.)

[(k) The tattoo studio or temporary location shall have
available a closed area, screen, or curtain to accommodate those
clients who request privacy during tattooing.]

§229.405. Personnel Responsibilities.
(a) (No change.)

(b) All tattooists shall wash their hands thoroughly using
hot or tempered water with a liquid germicidal soap before and after
applying a tattoo and as often as necessary to remove contaminants.

(c) All tattooists must wear single-service examination
gloves while handling tattoo equipment and while applying tattoos
and intradermal cosmetics.

(d) - (e) (No change.)

(f) The area of the client’s skin to be tattooed shall be
[adequately] cleaned with a germicidal skin preparation and the
tattooist shall treat the skin with 70% isopropyl alcohol, iodophor,
or other United States Food and Drug Administration approved
antiseptic products.

(g) If shaving is required, razors shall be single-service.
[, or if reused, they shall be washed thoroughly in soap and water
and disinfected with a hospital (grade) United States Environmental
Protection Agency registered disinfectant solution before reuse.]

(h) (No change.)

§229.406. Client Qualifications, Disclosure, and Records.
(a) Except as permitted in subsection (b) of this section,

a client must be a minimum of 18 years of age and have a positive
identification card such as a driver’s license, passport, or other picture
identification in their possession. The tattooist shall verify and
document in the permanent client record the client’s age, date of
birth, and the [Documentation of verification of a client’ s age, and]
type of identification provided [shall be recorded by the tattooist].

(b) - (h) (No change.)

(i) The tattoo studio or temporary location shall maintain
proper records of each client. The information shall be permanently
recorded and made available for examination by the authorized agent
[in a tattoo studio]. Records shall be maintained at the tattoo studio
for at least two years [one year] following the date of the last entry.
The temporary location client records shall be maintained by the
license holder. These permanent records shall include the following :

(1) - (2) (No change.)

(3) the client’s age, date of birth , and type of positive
identification provided to the tattooist;
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(4) (No change.)

(5) the location on the body where the tattoo is applied;

(6) [(5)] the name of the tattooist; [and]

(7) a statement that the client has received a copy of
written care instructions, and that the client has read and understands
the care instructions; and

(8) [(6)] the signature of the client.

§229.407. Sterilization.

(a) Only sterile needles shall be used in the tattooing process
and needles shall be single-service. A new needle or a set of new
needles shall be used on each client.

(b) [(a)] A tattoo studio or temporary location is required
to utilize tools and equipment for tattooing that have been properly
sterilized and kept in a sterile condition. The tattoo studio or
temporary location shall use sterilization equipment that is approved
by the United States Food and Drug Administration for the purpose
of sterilization, and adequate in size to accommodate needles, tubes,
tips, and other necessary utensils and equipment. Acopy of
the manufacturer’ s recommended procedures for operation of the
sterilization unit(s) must be available for inspection by an authorized
agent.

(c) [(b)] Each [tattooist, or any ] person [performing any
cosmetic procedure in the tattoo studio or temporary location is]
responsible for the sterilization of equipment [alwaysperforming and]
shall be [ being] able to demonstrate to the department’s authorized
agent the correct sterilization procedures and the proper operation of
autoclave and/or dry heat sterilization equipment.

(d) [(c)] After each use, thereusable tattooing equipment
shall be cleansed to remove blood and tissue residue before steril-
ization as described in §229.409(h) of this title (relating to Tattooing
Equipment).

(e) [(d)] Each package [ batch] of equipment sterilized shall
be monitored for sterilization by the use of chemical/heat sensitive
indicators.

(f) [(e)] Equipment requiring sterilization shall be packed
individually in packages approved for the sterilization unit. Each
package shall be labeled with the date of sterilization and the initials
of the person sterilizing. Packaged sterilized [Sterilized] equipment
shall be stored[,wrapped, or covered in a manner which will ensure
that it will remain sterile until used.] i n a clean dust-tight container
when not in use. [Each batch shall be labeled with the date of
sterilization and the initials of the person sterilizing.]

(g) [(f)] Each tattoo studio or temporary location shall
maintain sterilization records. The information shall be permanently
recorded and made available for examination by an authorized agent
in the tattoo studio for at least two years [one year] from the date
of the last entry. These permanent records shall be maintained at the
studio and shall include the following:

(1) date of sterilization;

(2) quantity and type of equipment to be sterilized; and

(3) name of individual sterilizing the equipment.

(h) [(g)] Sterilized equipment stored in an approved manner
and not used within 30 days after sterilization shall no longer be con-
sidered sterile and shall be resterilized before use, unless the studio
or temporary location utilizes presterilized equipment sterilized by
[purchased directly from] the manufacturer.If presterilized equip-

ment is used, [in which case] the tattooist shall obtain documentation
from the manufacturer that describes the method of sterilization uti-
lized by the manufacturer and the manufacturer’s recommendations
for storage and maintenance of sterility. This documentation shall be
available for inspection by an authorized agent. The tattooist shall
follow the manufacturer’s instructions for storage and maintenance
of sterility.

(i) [(h)] One of the following methods of sterilization shall
be used.

(1) Autoclave - steam under pressure:

(A) 121 degrees Celsius (250 degrees Fahrenheit) and
a pressure of at least 15 pounds per square inch for not less than 30
minutes after the chamber of the autoclave has been evacuated of air
and has reached temperature;or [and]

(B) as specified in the manufacturer’s operator’s
manual.

(2) Dry heat sterilization:

(A) 160 degrees Celsius (320 degrees Fahrenheit) for
not less than one hour [two hours] under atmospheric pressure after
the sterilizer has reached the required temperature; or [ and]

(B) as specified in the manufacturer’s operator’s
manual.

§229.408. Care of the Tattoo.

(a) Each time a tattoo is applied the client shall receive oral
and written instructions on the care of the newly applied tattoo.The
client shall sign a written statement in the permanent client record
acknowledging that the client has received a copy of the written
care instructions, and that the client has read and understands the
instructions.

[(b) The client shall sign a written statement acknowledging
that the client has read and understood the recommended instructions
for the care of the newly applied tattoo. A copy of the signed
instruction statement must be kept by the operator at the tattoo studio
for at least six months after the application of the tattoo.]

(b) [(c)] The written care instructions [statement] shall
contain at least the following items:

(1) for at least two weeks, the need to minimize exposure
to the sun, and to discourage swimming in fresh, salt, or chlorinated
pool water;

(2) to properly cleanse the tattooed area;

(3) to apply antibiotic ointment or cream;

(4) to use sterile bandage(s) or other sterile dressing(s)
when necessary;

(5) the name of the tattooist, the name, address, and
telephone number of the tattoo studio or temporary location[,and the
instructions for the client to advise the tattooist of any infection,
allergic or adverse reaction resulting from the application of the
tattoo]; and

(6) the instructions for the client to consult a health care
provider at the first sign of infection or an allergic reaction, and to
report to the tattooist and to the Texas Department of Health, Drugs
and Medical Devices Division, any infection, allergic reaction, or
adverse reaction resulting from the application of the tattoo.[;]

[(7) the signature of the client; and ]
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[(8) the instructions for the client to report to the Texas
Department of Health, Drugs and Medical Devices Division any
infection, adverse reaction, or allergic reaction resulting from the
application of a tattoo.]

§229.409. Tattooing Equipment.

(a) Reusable [Needles,] bars [ ,] and tubes shall be con-
structed in a manner that permits easy cleaning and sterilization.

(b) - (d) (No change.)

(e) All [acetate] tattoo stencils shall be single-service.
Petroleum jellies, soaps, and other products used in the application
of stencils shall be dispensed and applied using aseptic technique and
in a manner to prevent contamination of the original container and
its contents. The applicator shall be single-service.

(f) Contaminated reusable tattoo equipment [ needles and
tubes] shall [will] be placed in a covered container of disinfectant
[germicidal] solution such as 2.0% alkaline glutaraldehyde (not to be
construed as all-inclusive), until it [they] can be cleaned and sterilized.

(g) All containers holding contaminated tattoo equipment
[needles and tubes] and container lids shall [will] be emptied of
contaminated solution and cleaned and sanitized daily or as often
as needed.

(h) Reusable tattoo equipment [Needles and tubes (items)]
shall [will] be cleaned by gloved personnel prior to sterilization by
one of the following methods:

(1) (No change.)

(2) clean the items in an ultrasonic cleaning unit used
according to manufacturer’s instruction.A copy of the manufacturer’s
recommended procedures for operation of the ultrasonic cleaning unit
must be available for inspection by an authorized agent; and

(3) (No change.)

§229.410. Report of Infection or Allergic Reactions.

(a) The tattoo studio shall provide a [A] written report of any
infection or allergic reaction resulting from the application of a tattoo
[shall be forwarded] to the Texas Department of Health (department)
[by the tattoo studio] within five working days of its occurrence or
knowledge thereof.

[(1)] The report shall include:

(1) [(A)] the name of the affected client;

(2) [(B)] the name and location of the tattoo studio or
temporary location;

(3) the name of the tattooist;

(4) the date the tattoo was applied;

(5) the specific color or colors of the tattoo and when
available, the manufacturer’ s catalogue or identification number of
each color used;

(6) [(C)] the location of the infectionand the location
on the body where the tattoo was applied;

(7) [(D)] the name and address of the health care provider,
if any; and

[(E) the name of the tattooist; and]

(8) [(F)] any other information considered relevant to the
situation.

(b) [(2)] The department shall utilize these reports in their
efforts to identify the source of the adverse reaction(s) and to take
action to prevent its recurrence.

§229.411. Disposal of Infectious Waste.

(a) (No change.)

(b) Other studio waste generated during the tattoo process,
i.e., cotton balls, cotton tip applicators [Q-tips], tissues [Kleenex],
paper towels, gloves, and pigment containers[,and soiled linens] (not
to be construed as all-inclusive) shall be disposed of [in a sanitary
landfill] in accordance with §1.136(a)(2) of this title (relating to
Approved Methods of Treatment and Disposition) or Title 30, Texas
Administrative Code, Chapter 330. [Solid Waste Management rules
(30 Texas Administrative Code, §330.136(b)(1)). ]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802160
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control

General
25 TAC §289.204

The Texas Department of Health (department) proposes an
amendment to §289.204, concerning fees for certificates of reg-
istration, radioactive material(s) licenses, emergency planning
and implementation, and other regulatory services. The amend-
ment to §289.204 adds a definition to clarify a license category,
assesses additional fees for licenses that contain authorizations
for more than one license category, deletes the provision for
proration of fees, restructures the method by which fees for cer-
tificates of registration are assessed, and separates the fees
for evaluation of sealed sources and devices into fees for ini-
tial evaluations and amendments requiring re-valuation. The
amendment also increases the majority of license fees by 50%
to correct an imbalance in the percentage of costs recovered
from certificate of registration fees versus license fees when
compared to the percentage of program costs charged against
certification of registration activities versus license activities.
This amendment is part of the department’s ongoing evalua-
tion of program fees to comply with the provisions of Health
and Safety Code §401.301.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five-year period the
section will be in effect, there will be fiscal implications for state
or local government as a result of enforcing or administering the
section as proposed. The department will receive an additional
$1,283,491 in revenue for each year of the first five-year period.
State or local government entities that possess a radioactive
material license will have an increase of at least 50% over
the current annual fee. The fiscal impact to state or local
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government entities that possess a certificate of registration will
range from a decrease in annual fees of $3,250 to an increase
in annual fees of $11,280, depending on the type and number
of x-ray machines possessed.

Mrs. McBurney also has determined that for each year of
the first five years the proposed section will be in effect, the
public benefit anticipated as a result of enforcing the section
will be to ensure continued protection of the public, workers,
and the environment from unnecessary exposure to radiation by
recovering the majority of the costs of the regulatory program
from those entities possessing sources of radiation. The effect
on small businesses and persons who are required to comply
with the section as proposed will vary depending on the uses
of radioactive material authorized on a license and the types
and number of radiation machines authorized on a certificate
of registration. The increase in fees for licenses will range
from $190 to $28,633. Approximately 86% of licensees will
recognize an increase in fees of between 50% and 75%. The
change in fees for certificates of registration ranges from a
decrease of $3,250 to an increase of $11,280. Approximately
57% of registrants will see no change in the annual fee, 25%
will see an increase in the annual fee, and 18% will recognize
a decrease in the annual fee. There is no anticipated impact
on local employment.

Comments on the proposal may be presented to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Registra-
tion and Standards, Bureau of Radiation Control, Texas De-
partment of Health, 1100 West 49th Street, Austin, Texas
78756-3189, Telephone (512)834-6688 or electronic mail at rm-
cburne@brc1.tdh.state.tx.us. Public comments will be accepted
for 30 days following publication of this proposal in the Texas
Register. In addition, a public meeting to accept oral comments
will be held at 9:00 a.m., Thursday, March 5, 1998, in Con-
ference Room N218, Texas Department of Health, Bureau of
Radiation Control, located at the Exchange Building, 8407 Wall
Street, Austin, Texas.

The amendment is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which authorizes the board to
adopt rules for the performance of every duty imposed by law
on the board, the department and the commissioner of health.

The amendment affects Health and Safety Code, Chapter 401.

§289.204. Fees for Certificates of Registration, Radioactive Mate-
rial(s) Licenses, Emergency Planning and Implementation, and Other
Regulatory Services.

(a) (No change.)

(b) Scope. Except as otherwise specifically provided, the
requirements in this section apply to any person who is the following:

(1) an applicant for, or holder of:

(A) a radioactive material license issued in accordance
with §289.127 of this title (relating to Licensing of Naturally
Occurring Radioactive Material (NORM)), §289.252 of this title
(relating to Licensing of Radioactive Material),[;] §289.254 of this
title (relating to Licensing of Radioactive Waste Processing and
Storage Facilities), or §289.260 of this title (relating to Licensing
of Uranium Recovery and Byproduct Material Disposal Facilities);
or

(B) (No change.)

(C) a certificate of registration for radiation machines
and/or services, or sources of laser radiation, issued in accordance
with §289.226 [§289.122] of this title (relating to Registration of
Radiation Machine Use [Machines] and Services),§289.230 of this
title (relating to Certification of Mammography Systems), or §289.2
of this title (relating to Control of Laser Radiation Hazards); or

(2) the holder of a fixed nuclear facility construction
permit or operating license issued by the United States Nuclear
Regulatory Commission (NRC) in accordance with 10 Code of
Federal Regulations [CFR] Part 50; or

(3) (No change.)

(c) Definitions. The following words and terms when used
in this section shall have the following meaning, unless the context
clearly indicates otherwise.

(1)-(4) (No change.)

(5) Limited manufacturer - A manufacturer/distributor of
radioactive material that is not required to submit a decommissioning
funding plan or an emergency plan in accordance with §289.252 of
this title.

(6) [(5)] Post-closure - The time period after which
closure activities have been completed by the conventional mill
licensee and prior to transfer of land ownership of tailings disposal
sites to the State of Texas or the United States of America and
termination of the license or after which confirmatory surveys have
been conducted by the agency of an in-situ facility and before
termination of the license or site.

(d) (No change.)

(e) Payment of fees.

(1) Each application for a license, general license ac-
knowledgment, or certificate of registration for which a fee is pre-
scribed in subsections (f), (h), or (i) of this section shall be accompa-
nied by a nonrefundable fee equal to the appropriate annual fee. [An
application for a license covering more than one fee category shall be
accompanied by the prescribed fee for the highest fee category. An
application for a certificate of registration shall be accompanied by a
fee for all applicable categories. No application will be accepted for
filing or processed prior to payment of the full amount specified.]

(A) An application for a license covering more than
one license or general license category shall be accompanied by the
prescribed fee for the highest category and 25% of the applicable
prescribed fee for each additional requested category.

(B) An application for acertificateof registration shall
be accompanied by the prescribed base fee for the highest category
of use plus the prescribed machine or service fee for each category
of use.

(C) No application will be accepted for filing or
processed prior to payment of the full amount specified.

(2) A nonrefundable fee, in accordance with subsection
(f) of this section shall be paid annually for each radioactive material
license and/or for each general license acknowledgment. The fee
shall be paid in full each year on or before the last day of the
expiration month of the license or general license acknowledgment.
For example, if the license or general license acknowledgment expires
May 31, 1994, annual fees are due on or before May 31 of each
calendar year. In the case of a single license that authorizes more
than one category of use, the annual fee shall be the prescribed fee for
the highest license category plus 25% of the applicable prescribed fee
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for each additional license category authorized. [only one fee shall
be paid. The category assigned the higher fee will apply.]

(3) A nonrefundable fee, in accordance with subsections
(f) or (i) of this section, shall be paid annually for each certificate
of registration for radiation machines and/or services, or sources of
laser radiation. The fee consists of a base fee for all registrants plus a
fee where specified for each machine possessed or registrable service
offered.

(4) In the case of a single certificate of registration that
authorizes more than one category of use, the category listed in
subsection (i) of this section and assigned the higher fee, or base
fee plus corresponding machine/service fee, as applicable, will be
used. [fee will apply.]

[(5) The annual fee for a certificate of registration for
radiation machines and services listed in subsection (i) of this section
shall not exceed $4,000 per year. The annual fee for a certificate of
registration for sources of laser radiation other than laser light shows
shall not exceed $400 per year.]

[(6) An application for an amendment to a license that
results in a change to a category with a higher fee shall result in a
fee being charged equal to the pro-rated difference between the fee
for the current category and the one to which the amended license
will escalate. The prorated costs shall be based on monthly intervals
and will be charged from the first day of the month the amendment
is effective until the end of the current billing period. For example,
if a nuclear medicine license amendment to change its classification
from Diagnostic Only to Diagnostic/Therapy becomes effective June
1, 1994, and the expiration month of the license is December, the
licensee will be billed $235, calculated in the following method:
$1,040 - 570 = $470; $470 x 1/2 = $235, where 1/2 = 6 months/
12 months. The agency will bill the licensee.]

(5) [(7)] Each application for reciprocal recognition of
an out-of-state license in accordance with §289.252(s) of this title,
an out-of-state registration in accordance with §289.226 [§289.122]
of this title, or an out-of-state laser registration in accordance with
§289.2 of this title shall be accompanied by the applicable annual
fee, provided that no such fee has been submitted within 12 months
of the date of commencement of the proposed activity.

(6) [(8)] Each holder of a fixed nuclear facility construc-
tion permit or operating license or an operator of any other fixed
nuclear facility shall submit an annual fee for services received. This
fee shall recover for the State of Texas the actual expenses arising
from environmental surveillance and emergency planning and imple-
mentation activities. Payment shall be made within 90 days following
the date of invoice.

(7) [(9)] Fee payments shall be in cash or by check or
money order made payable to the Texas Department of Health. The
payments may be made by personal delivery to the central office,
Bureau of Radiation Control, Texas Department of Health, 1100 West
49th Street, Austin, Texas, or mailed to the Bureau of Radiation
Control, Texas Department of Health, 1100 West 49th Street, Austin,
Texas, 78756-3189.

(8) Any applicant requesting authorization for any of the
categories in subsection (f) of this section for veterinary use will
be assessed the annual fee for the corresponding category.

(f) Schedule of annual fees for radioactive material licenses.
The following schedule contains the annual fees for radioactive
material licenses:
Figure 1: 25 TAC §289.204(f)

[Figure 1: 25 TAC §289.204(f)]

(g) Fee for Evaluation of a Sealed Source and/or Device
[Other fee assessments].

(1) Each time a manufacturer submits a request for [
initial] evaluation of a unique sealed source, one of the following
fees [a one-time fee of $2,435] shall be paid:[.]

(A) for an initial evaluation, a fee of $3,285; or

(B) for an amendment requiring re-evaluation, a fee
of $1,640.

(2) Each time a manufacturer submits a request for
[initial] evaluation of a unique device, one of the following fees [a
one-time fee of $4,870] shall be paid :[.]

(A) for an initial evaluation, a fee of $6,575; or

(B) for an amendment requiring re-evaluation, a fee
of $3,290.

(3) No request for evaluation will be processed prior to
payment of the full amount specified.

(h) Fees [Schedule of fees] for certification of mammogra-
phy systems. [The following schedule contains the fees for certifica-
tion of mammography systems:]

(1) An application for certification of mammography
systems shall be accompanied by a fee of $325 for each unit.

(2) The annual fee for mammography systems is $325
for each unit.
[Figure 2: 25 TAC §289.204(h)]

(i) Schedule of annual fees for certificates of registration
for radiation machines, lasers, and services. The following schedule
contains the annual fees for certificates of registration for radiation
machines, lasers, and services:
Figure 2: 25 TAC §289.204(i)
[Figure 3: 25 TAC §289.204(i)]

(j)-(k) (No change.)

(l) Schedule of fees for uranium recovery and byproduct
material disposal facility licenses. The following schedule contains
the fees for uranium recovery and byproduct material disposal facility
licenses:
Figure 3: 25 TAC §289.204(l)
[Figure 4: 25 TAC §289.204(l)]

(m) Adjustments to annual fees for uranium recovery and
byproduct material disposal facility licenses.

(1)-(2) (No change.)

(n) One-time fee adjustments for uranium recovery and
byproduct material disposal facility licenses. For the addition of
the following items after an environmental assessment has been
completed on a facility, a one-time fee corresponding to the item
shall be paid:

(1)-(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802211
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Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦

Part VI. Statewide Health Coordinating
Council

Chapter 571. Health Planning and Resource De-
velopment
25 TAC §§571.2, 571.4, 571.5

The Statewide Health Coordinating Council (council) proposes
amendments to §§571.2, 571.4, and 571.5, concerning conflict
of interest, meetings, and committees. In accordance with the
Texas Health and Safety Code, Chapter 104, the composition
of the council has been revised. The council proposes the
following changes to reflect the new structure of the council.

Section 571.2 defines "conflict of interest" as specified in the
Government Code, §572.058. Section 571.4 provides for
notification of the appointing authority if a member of the council
is unable to discharge his or her duties as prescribed, defines
the number for a quorum, and revises the number of members
who can request a called meeting. Section 571.5 proposes
revised minimum sizes for the plan development committee, the
legislative committee, and the nominating committee.

Ben G. Raimer, M.D., Chair of the Council, has determined that
for the first five-year period the sections are in effect, there will
be no fiscal implications to state or local government as a result
of enforcing or administering the sections as proposed.

Dr. Raimer has also determined that for each of the first five
years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be the revisions of the
bylaws of the council ensuring more efficient exercise of the
council’s duties. There will be no effect on small businesses
since the rules affect only the procedural operations of the
council. There are no anticipated economic costs to persons
who are required to comply with the sections as proposed.
There is no anticipated impact on local employment.

Comments on the proposal may be submitted to Dora McDon-
ald, Bureau of State Health Data and Policy Analysis, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, (512) 458-7261. Comments will be accepted for 30 days
following publication of this proposal in the Texas Register.

The amendments are proposed under the Health and Safety
Code, §104.012 which provides the council with the authority to
adopt rules concerning the development and implementation of
the state health plan.

The amendments will affect the Health and Safety Code,
Chapters 104 and 105.

§571.2. Conflict of Interest. [ General Provisions.]

[(a) Fiscal year. For all fiscal and administrative purposes,
the reporting year of the Statewide Health Coordinating Council
(council) shall be identical to that of the Texas Department of Health
(department).]

[(b) Conflict of Interest.] A member who has a personal or
private interest in a measure, proposal, or decision pending before the
council shall publicly disclose the fact to the council in a meeting.
The member may not vote or otherwise participate in the decision
or discussion. The disclosure shall be entered in the minutes of the
meeting. An individual does not have a "personal or private interest"
in a measure, proposal, or decision if the individual is engaged in
a profession, trade, or occupation and the individual’ s interest is
the same as all others similarly engaged in the profession, trade, or
occupation.

[(1) Prior to taking hisor her position on thecouncil, each
member shall submit in writing to the chair a list of all business or
other organizations of which he or she is an officer, director, trustee,
member, owner (either as a sole proprietor or partner), shareholder
with a 5.0% or greater interest in all outstanding voting shares,
employee, or agent, if said relationship might reasonably result in
a conflict of interest involving issues considered by the council. The
members’ written statements will be resubmitted with any necessary
changes each year. Each year the chair shall provide all members’
written statements to council members.]

[(2) When any matter before the council raises the
question of a conflict of interest, the affected member shall make
known the potential conflict, whether previously disclosed by his
or her written statement or not, and after answering any questions
council members may have, shall withdraw from the discussion for
so long as the matter remains under discussion, but may remain in the
room. If the affected member fails to withdraw during the discussion
and/or the vote on the matter, the chair may require that the member
withdraw. If the conflict affects the chair, the vice chair may require
that the chair withdraw from the meeting in the same manner.]

§571.4. Meetings.

(a)-(b) (No change.)

(c) Attendance. If a member cannot discharge the member’s
duties, or is absent from more than half of the regularly scheduled
council meetings that the member is eligible to attend during a
calendar year, unless the absence is excused by majority vote of the
council, the council shall report such to the authority that appointed
that member. [Department staff shall maintain a record of each
member’ s attendance at council meetings. If any member fails to
attend two consecutive regular meetings without authorization from
the chair, a motion to notify the member officially of such absences
shall be voted on by the council. If approved, a copy of the
notification shall also be forwarded to the governor with a request
for appropriate action. ]

(d) Quorum. A majority of the council shall be defined as
nine [more than one-half the voting] members of the council. [A
majority of the council shall constitute a quorum for the transaction
of business at any meeting.]

(e)-(g) (No change.)

(h) Called meetings. Meetings of the council may be called
by the chair and one other officer, or at the request of any three[eight]
members.

§571.5. Committees.

(a) (No change.)

(b) Plan development committee. The plan development
committee shall include all members who wish to serve, but no fewer
than four [eight] members who serve two-year terms. The committee
shall provide guidance to the department during the development of
the proposed state health plan.
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(c) Legislative committee. The legislative committee is a
committee of no fewer than four [seven] members who shall serve
two-year terms. The legislative committee shall make recommenda-
tions to the council regarding the following:

(1)-(4) (No change.)

(d) Nominating committee. The chair shall appoint a
nominating committee [of five members] prior to each meeting at
which an election is scheduled. [The nominating committee shall
consist of five members. ] The nominating committee shall submit
its nominations to the chair in time to allow the chair to provide the
list of nominees to each member of the council. Each nominating
committee shall dissolve itself upon completion of its purpose each
year.

(e) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802210
Ben G. Raimer, M.D.
Chair
Statewide Health Coordinating Council
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 28. INSURANCE

Part II. Texas Workers’ Compensation
Commission

Chapter 130. Impairment and Supplemental In-
come Benefits

Subchapter B. Supplemental Income Benefits
28 TAC §§130.101–130.106, 130.108, 130.110–130.112

The Texas Workers’ Compensation Commission (the Com-
mission) proposes amendments to the following rules con-
tained in Chapter 130 regarding supplemental income benefits:
§130.101, concerning Definitions; §130.102 concerning Deter-
mination of Entitlement to Supplemental Income Benefits, Cal-
culation of Amount; §130.103 concerning Initial Entitlement to
Supplemental Income Benefits; §130.104 concerning Contin-
uing Entitlement to Supplemental Income Benefits; §130.105
concerning Reinstated or Delayed Entitlement to Supplemen-
tal Income Benefits; §130.106 concerning Permanent Loss of
Entitlement to Supplemental Income Benefits; §130.108 con-
cerning Contesting Entitlement or Amount of Supplemental In-
come Benefits, Attorney Fees; §130.110 concerning Commis-
sion Review of Employment Status During the Supplemental
Income Benefit Period. In addition, the Commission proposes
new §130.111 concerning Disputes Regarding Direct Result
and new §130.112 concerning Carrier Sponsored Vocational
Case Managers.

These proposed changes to existing rules and proposed new
rules are in response to the ever increasing number of disputes
related to the entitlement to supplemental income benefits.

Over the last several years, the number of disputes regarding
entitlement to supplemental income benefits has increased at
a dramatic rate. There are several areas in the state where
these disputes now represent over 50% of all the disputes
that are adjudicated in the formal dispute resolution process.
Commission staff conducted a review of the types of issues
that were causing these disputes and determined that many
of the disputes were the result of the lack of specific direction
provided in the existing provisions of the Act and rules. The
Commission’s experience with the current rule, which was
adopted in 1991, has shown that many of the issues regarding
entitlement to supplemental income benefits are left to the
discretion of the finder of fact in the dispute resolution process.
This approach causes some inconsistencies in the decisions
regarding entitlement to supplemental income benefits in similar
factual situations. These inconsistencies encourage parties to
pursue a dispute through the formal dispute resolution process
because of the possibility of securing a favorable decision
despite previous decisions to the contrary in similar cases.

The specific areas where potential problems were identified
related to both procedural and entitlement issues. These issues
are discussed in more detail in the descriptions of the areas that
are proposed for changes and in the explanation of the need
for new and amended rules. By providing additional direction
regarding the implementation of the provisions of the Act and
by providing specific procedures and standards for many of the
areas that have resulted in disputes, it is anticipated that the
number of administrative proceedings may be reduced. The
process for developing these changes involved presentations
during public meetings and general direction being provided by
the Commissioners regarding the various issues and areas for
clarification.

Given the nature and extent of the changes contained in the
proposed rules, the Commission will develop ways to educate
the various parties after the rules are adopted. Education efforts
may include the addition of an information sheet with the letters
that are sent to injured employees regarding initial entitlement
to supplemental income benefits which would address the new
requirements and provisions of the rules. Similar information
could be provided by the Field Offices to individuals who are
currently in the supplemental income benefit entitlement period.
In addition, public information releases can be sent to persons
listed on the public distribution list. These informational releases
will help ensure that the affected individuals will receive the
necessary information about the changes to existing rules and
new rules.

The Texas Registers published text shows words proposed to
be added to or deleted from the current text, and should be read
to determine all proposed changes.

The proposed amendment to §130.101 adds definitions and
clarifies the definition of terms currently in the rule. The
addition of a definition of "actual wages" will eliminate disputes
regarding the earnings that will be considered in the calculation
of the amount of supplemental income benefits. The addition
of a definition for "contacts for employment" specifies the
type of communications that an injured employee is expected
to use to seek employment, specifies that the employment
sought be within the injured employee’s educational background
and experience, and specifies that the contacts must occur
throughout the period during which the injured employee has
the ability to return to work. This definition does not penalize
the injured employee if a contact is made with an employer
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and the employer does not have any available positions. This
type of contact is still a valid contact in determining the injured
employee’s efforts to find employment.

Other changes contained in this section are proposed to
provide clarification and to update citations to the Workers’
Compensation Act. The proposal would add a sentence to
the definition of "filing period" to clarify that the filing period
used for reviewing the wages earned or job search efforts
can be adjusted upon request, but that the compensable
quarters cannot be changed. Statutory references to the
Workers’ Compensation Act would be updated in the definition
of "impairment income benefits period" and a clarification was
added regarding when the period begins. The definition of
"offered wages" would be amended to correct the reference
to "bona fide position of employment" by changing it to "a
position of employment which constitutes a bona fide offer of
employment." In subparagraph (B) of the definition of "statement
of employment status" the term "earned wages" would be
changed to "actual wages" to make this definition consistent
with the definition of "actual wages" added to §130.101.

The proposed amendment to §130.102 updates the reference
to the Workers’ Compensation Act.

The proposed amendment to §130.103 includes additional
directions for determining if an injured employee has made
a good faith effort to obtain employment commensurate with
his or her ability to work. Subsection (c) has been added to
define the minimum activities that must be performed for the
Commission to presume that the injured employee has made
a good faith effort to obtain employment. This subsection
establishes the number of contacts for employment that an
injured employee must make to be presumed to have made
a good faith effort to obtain employment. These numbers are
based on a survey of the opinions of Commission Ombudsmen,
Benefit Review Officers, and Benefit Contested Case Hearing
Officers regarding the number of contacts for employment which
they felt constitute a good faith effort. The results of the opinion
survey were averaged to arrive at the number of contacts
proposed in the rule. Because these Commission employees
have extensive experience in the resolution of disputes related
to employment efforts, their expertise was utilized to arrive
at a rebuttable standard. The text of (c) makes it clear that
a showing of good faith effort is not limited to the list in
(c); the list is the minimum that must be done to create a
presumption that a good faith effort was made. Subsection (d)
of this proposal was added to clarify that the presumption of a
good faith effort to obtain employment established in subsection
(c) may be rebutted if the disputing party presents credible
evidence during a dispute resolution proceeding. Subsection
(h) would be added to set out the manner in which the
Commission will act on requests for supplemental income
benefits when there is a pending dispute regarding the date
of maximum medical improvement or the injured employee’s
impairment rating. In addition, new subsection (h) would
clarify that if there was no dispute regarding maximum medical
improvement or impairment rating prior to the expiration of
the initial compensable quarter, the date of maximum medical
improvement and impairment rating would be final except in
cases of newly discovered evidence. Subsection (i) (currently
subsection (e)) retains the requirement for the Commission to
make a referral to the Texas Rehabilitation Commission if the
injured employee needs vocational rehabilitation or training, but

provides the notice to be in the form of a separate letter to more
efficiently process notification.

The proposed changes to §130.104 more specifically set out the
criteria for continuing entitlement to supplemental income ben-
efits. The changes to subsection (a) further defines continuing
entitlement to the actual payment and receipt of benefits. This
is important due to the nature of the dispute resolution process
which may impact entitlement to multiple quarters. The amend-
ment to subsection (b) requires the insurance carrier to send
the Statement of Employment Status by certified mail - provid-
ing the carriers a means to document that the form was sent and
helping to ensure that the injured employee was actually sent
the form when required. In subsection (c) the term "statement"
is changed to the more specific "statement of employment sta-
tus." The changes to subsection (d) add a presumption of good
faith effort to obtain employment similar to the presumption in
§130.103(c) on initial entitlement, but changes the job search
effort criteria to a change of condition standard. This means
that when the injured employee performs a certain type of job
search effort for one quarter and is found entitled to supple-
mental income benefits, if he or she performs the same type of
search and there is no other change in condition, then he or she
is entitled to the subsequent quarter. The proposed changes
to subsection (h) (currently subsection (g)) make references to
the Statement of Employment Status consistent with the rest
of the rule and note the good cause exception for failure to file
the Statement of Employment Status. New subsection (i) would
add provisions for good cause findings regarding the failure to
timely submit the Statement of Employment Status. Proposed
new subsection (j) states when an insurance carrier’s dispute
of continuing entitlement to supplement income benefits would
be considered an administrative violation for an unreasonable
dispute.

The proposed amendments to §130.105 involve some minor
improvements in the language of the rule and the addition of
a provision in subsection (b) adopting the change of condition
standard. Therefore, the change of condition standard applies
also when the injured employee was found not to be entitled to
benefits for the previous quarter and no change in condition is
shown.

The proposed amendment to §130.106 adds subsection (b) to
ensure that when an insurance carrier is relieved of liability
because of the injured employee’s failure to timely file a
Statement of Employment Status, that particular time period
would not count toward the accrual of the 12-month permanent
loss of entitlement provision of the statute.

The proposed amendment to §130.108(c) clarifies when an
insurance carrier is required to file a request for a benefit
review conference to contest the continuing entitlement to
supplemental income benefits. This provision is similar to the
provision on continuing entitlement in §130.103

The proposed amendments to §130.110 removes the require-
ment for the Commission to perform an annual review of the em-
ployment status of employees receiving supplemental income
benefits. Each quarter is reviewed independently and may be
disputed by the insurance carrier if they believe the injured em-
ployee is not entitled to benefits for a particular quarter. Be-
cause these situations are reviewed every quarter by the carrier,
a required annual review is duplicate work with little benefit to
the parties. This provision still allows the parties to request the
review and allows the commission to perform a review when it
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is determined necessary. The proposed changes to subsection
(d) add the direction that a dispute regarding the Commission’s
determination of employment status may be filed pursuant to
§130.111.

Proposed new §130.111 defines the evaluation of whether or
not the injured employee’s unemployment or underemployment
is a direct result of the employee’s impairment from the com-
pensable injury and provides an expeditious method to resolve
any disputes on this issue. Proposed subsection (a) limits the
time periods when such a dispute can be raised to help elim-
inate the same dispute being raised every three months. Pro-
posed subsection (b) requires the dispute to be raised in a man-
ner which is proscribed by the commission and includes the
requirement for the carrier to request a required medical exami-
nation which will be necessary to resolve the dispute. Proposed
subsection (c) provides that a medical opinion will be secured
from three different doctors regarding the direct result issue.
Proposed subsection (d) specifies the time frames for the doc-
tors to provide an appointment and send copies of the medical
reports containing the doctors’ opinions. Proposed subsection
(f) provides that if a majority of the doctors’ opinions conclude
that the injured employee’s impairment is a producing cause of
the employee’s unemployment or underemployment, then the
Commission shall presume that the unemployment or under-
employment is a direct result of the impairment. Proposed sub-
section (g) requires the Commission to notify the parties of the
majority opinion. Proposed subsection (h) outlines the appeal
process to be followed if either party disagrees with the majority
medical opinion of the doctors. Proposed subsection (i) defines
the disputes for which this particular rule will be effective.

Proposed new §130.112 establishes parameters on the use
of carrier sponsored vocational case managers for assisting
injured employees during the supplemental income benefit
period. Proposed subsection (a) provides definitions while
subsection (b) provides that if the carrier elects to provide
vocational case management services the carrier is liable for
the reasonable and necessary cost of such services. Proposed
subsection (c) requires the injured employee to cooperate
with the carrier sponsored vocational case manager if one is
provided. Proposed subsection (d) allows the vocational case
manager to communicate with the treating doctor regarding
the ability to return to work and similar issues. Proposed
subsection (e) lists the basic types of services that vocational
case managers may provide, while proposed subsection (f)
requires that any ancillary services be provided under the
direction of the vocational case manager. Proposed subsection
(g) requires the vocational case manager to communicate with
the injured employee’s treating doctor to become informed
regarding the condition of the injured employee. In addition,
subsection (g) requires the insurance carrier to inform the
injured employee of the qualifications of the individual who will
be performing vocational case management services, the types
of services that may be provided, and the impact of failure to
cooperate with the vocational case manager.

Janet Chamness, Chief of Budget, has determined that for the
first five-year period the proposed new and amended rules
are in effect there will be limited fiscal implications for state
and no fiscal impact for local governments as a result of
enforcing or administering the new and amended rules. Local
government and state government as a covered regulated entity
will be impacted in the same manner as described later in
this preamble for persons required to comply with the rule

as proposed. The proposed new and amended rules will
provide parties with guiding principles which may result in
resolving disputes without the need for formal proceedings.
While the exact reduction in the number of formal disputes
cannot be predicted, such a reduction will reduce the costs to
the state associated with conducting these proceedings. It is not
anticipated that these changes will result in either an increase
or a decrease in the cost to the state as a result of enforcing or
administering these rules. While these rules are anticipated to
reduce the number of proceedings, there will be an increase in
the number of other activities associated with the administration
of these rules. Any reductions in the number of proceedings
will also be offset by the increasing number of claims that may
result in a proceeding as each new year increases the number
of claims subject to the provisions of the Act and rules. With an
injured employee being entitled to all reasonable and necessary
medical treatment without any time limitations, even claims with
no additional income benefits being paid will need proceedings
to resolve disputes on extent of injury and similar matters.
Finally, the demand for proceedings on other issues would not
realistically reduce the number of staff or resources required
to conduct proceedings even with a reduction in supplemental
income benefit cases. These proposed rules are not anticipated
to effect the revenue of the state in any direct manner. The
revenue of the state for workers’ compensation activities is
primarily based on a maintenance tax on the total amount of
premiums paid for workers’ compensation insurance. While any
increase in the amount of benefits paid would increase the cost
of individual claims, the reduction in the costs of proceedings
would be reduced, thereby negating much impact to premiums
and the amount of the maintenance tax. It is possible that an
increase in the enforcement of administrative violations under
the proposed rules could slightly increase revenue to the state,
but this increase would be minimal in comparison to the revenue
generated by the maintenance tax.

Ms. Chamness also has determined that for each year of the
first five years the new and amended rules are in effect, the
public benefit anticipated will include the ability of the parties
to clearly recognize and understand the entitlement process
for supplemental income benefits. The new and amended
rules will also provide more consistency and predictability in the
resolution of disputes related to supplemental income benefits.
This clarification may result in disputes being resolved in a
more expeditious fashion by providing guidance regarding what
must be done to establish entitlement to supplemental income
benefits. The clarification of the entitlement and process
requirements, combined with the potential reduction in the
number of proceedings, will have a positive impact on the
overall administration of the workers’ compensation system.
The injured employee will benefit from the amendments and
new rules by knowing specifically what must be done in order
to qualify for supplemental income benefits. This type of
information will allow the injured employee to perform the
appropriate actions in making a good faith effort to obtain
employment which may expedite the supplemental income
benefit process and ensure that income benefits are paid
promptly when they are due. The presumptions regarding what
constitutes a good faith effort may allow a limited number of
injured employees to receive supplemental income benefits that
previously would not have been entitled to these benefits. For
example, injured employees who are participating in vocational
rehabilitation training with the Texas Rehabilitation Commission
will have an easier standard for qualifying for supplemental
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income benefits. Any reduction in the number of disputes
will save the injured employees the time and frustration of the
formal dispute resolution process and associated attorney fees
in certain cases. The insurance carriers will benefit from the
amendments and new rules by being provided the information
necessary to properly determine entitlement or non-entitlement
to supplemental income benefits and thereby avoiding the need
to proceed through the dispute resolution process on multiple
quarters with similar factual situations. Any reduction in the
number of disputes and proceedings will have a positive fiscal
impact by reducing the costs associated with litigating disputes
through the formal dispute resolution process and the payment
of attorney fees in cases where the insurance carrier disputed
entitlement and did not prevail. These limited situations require
the insurance carrier to pay attorney fees directly to the injured
employee’s attorney and are not paid from the benefits paid
to the injured employee. If the number of proceedings are
reduced by the additional guidance contained in the rules,
the insurance carriers will avoid these additional costs. It is
anticipated that the insurance carriers may have an increase
in the amount of supplemental income benefits paid in limited
situations as described previously. It is not anticipated that the
provisions regarding vocational case managers will affect the
costs of insurance carriers because the proposed rules do not
require the carrier to provide these services. There will be
additional expenses for insurance carriers as a result of the
additional medical examinations required by the proposed new
and amended rules regarding resolution of disputes regarding
whether unemployment or under employment is a direct result
of the employee’s impairment. However, the payment of these
services are governed by the Medical Fee Guidelines and are
not anticipated to be a significant cost. If a dispute on whether
or not an injured employee has made a good faith effort to
obtain employment must be adjudicated through the proceeding
process, there does not appear to be any additional costs
because the current dispute resolution process for these types
of disputes is not changed by the proposed amendments and
new rules. There will be no difference in the costs of compliance
for small businesses as compared to large businesses. An
analysis and comparison of the costs of compliance for small
businesses with the cost of compliance for large businesses
does not demonstrate any realistic increase or decrease for
either entity. While any increase in the amount of benefits paid
would increase the cost of individual claims, the reduction in
the costs of proceedings would be reduced, thereby negating
much impact to premiums. In addition, currently workers’
compensation insurance is a competitive market which affords
businesses different alternatives for securing insurance or the
amount and types of deductibles. It must be noted that if an
individual case on a small employer results in high costs, the
cost of workers’ compensation premiums may increase. This
is true for any increase in cost, including all types of income
benefits or medical benefits. However, the changes in these
proposed rules are not anticipated to have this type of impact
on either small or large businesses.

Comments on the proposal or requests for a public hearing
must be submitted to Sue Cutler by 5:00 p.m., March 30, 1998
at the Office of the General Counsel, Mailstop #4-D, Texas
Workers’ Compensation Commission, Southfield Building, 4000
South IH-35, Austin, Texas 78704-7491. A public hearing on
this proposed rule is tentatively scheduled for March 4, 1998 at
the Austin office of the Commission. Those persons interested
in attending the public hearing should contact the Commission’s

Office of Executive Communication at (512) 440-5690 to confirm
the date, time, and location of the public hearing.

The amendments and new rules are proposed under the Texas
Labor Code, §402.061, which authorizes the Commission to
adopt rules necessary to administer the Act; the Texas Labor
Code, §408.061, which establishes the maximum weekly tem-
porary income benefit; the Texas Labor Code, §408.121, which
addresses impairment income benefits; the Texas Labor Code,
§408.141, which addresses the award of supplemental income
benefits; the Texas Labor Code, §408.142, which sets out the
requirements for an employee’s eligibility to receive supplemen-
tal income benefits; Texas Labor Code, §408.143, which re-
quires an employee to file with the insurance carrier a quarterly
statement regarding employment after the Commission’s initial
determination of supplemental income benefits; the Texas La-
bor Code, §408.144, which sets out how supplemental income
benefits are to be calculated; the Texas Labor Code, §408.145,
which sets out when supplemental income benefits are to be
paid; the Texas Labor Code, §408.146, which sets out when
supplemental income benefits are to be terminated and how
they can be reinitiated; the Texas Labor Code, §408.147, which
sets out the procedures for contest of supplemental income ben-
efits by an insurance carrier and provides that the insurance
carrier is liable for the attorney’s fees of an employee who pre-
vails in such a contest; the Texas Labor Code, §408.148, which
provides for reinstatement of supplemental income benefits af-
ter termination of employment under certain circumstances; the
Texas Labor Code, §408.149, which provides for Commission
review of the employment status of the employee, for Com-
mission determination whether unemployment or under employ-
ment is a direct result of the impairment from the compensable
injury, and for contest of the determination through benefit re-
view conference; the Texas Labor Code, §408.150, which pro-
vides for Commission referral to the Texas Rehabilitation Com-
mission for vocational rehabilitation or training; and Chapter 410
of the Labor Code, regarding adjudication of disputes.

The proposed amendments and new rules affect the follow-
ing statutes: the Texas Labor Code, §402.061, which autho-
rizes the Commission to adopt rules necessary to administer
the Act; the Texas Labor Code, §408.061, which establishes
the maximum weekly temporary income benefit; the Texas La-
bor Code, §408.121, which addresses impairment income ben-
efits; the Texas Labor Code, §408.141, which addresses the
award of supplemental income benefits; the Texas Labor Code,
§408.142, which sets out the requirements for an employee’s
eligibility to receive supplemental income benefits; Texas Labor
Code, §408.143, which requires an employee to file with the
insurance carrier a quarterly statement regarding employment
after the Commission’s initial determination of supplemental in-
come benefits; the Texas Labor Code, §408.144, which sets
out how supplemental income benefits are to be calculated;
the Texas Labor Code, §408.145, which sets out when supple-
mental income benefits are to be paid; the Texas Labor Code,
§408.146, which sets out when supplemental income benefits
are to be terminated and how they can be reinitiated; the Texas
Labor Code, §408.147, which sets out the procedures for con-
test of supplemental income benefits by an insurance carrier
and provides that the insurance carrier is liable for the attorney’s
fees of an employee who prevails in such a contest; the Texas
Labor Code, §408.148, which provides for reinstatement of sup-
plemental income benefits after termination of employment un-
der certain circumstances; the Texas Labor Code, §408.149,
which provides for Commission review of the employment sta-
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tus of the employee, for Commission determination whether un-
employment or under employment is a direct result of the im-
pairment from the compensable injury, and for contest of the
determination through benefit review conference; the Texas La-
bor Code, §408.150, which provides for Commission referral
to the Texas Rehabilitation Commission for vocational rehabil-
itation or training; and Chapter 410 of the Texas Labor Code,
regarding adjudication of disputes.

§130.101. Definitions.

The following words and terms when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

Actual wages—The gross wages earned by an employee during a
defined filing period before any deductions. This includes the gross
income from a self-employment enterprise before any deductions for
expenses or costs.

Contacts for employment — verbal or written communications made
by the injured employee requesting employment with employers
where there may be a potential for employment given the injured
employee’s educational background and work experience. These
contacts are documented on the Statement of Employment Status and
must be made throughout the time period during which the injured
employee is able to return to work.

Filing period. A period of at least 90 days during which the
employee’s actual and offered wages, if any, are reviewed to
determine entitlement to, and amount of, supplemental income
benefits. Upon request by either party, the filing period used for
reviewing either the wages earned or the job search efforts may
be adjusted, but the dates of the compensable quarters shall not be
changed.

Impairment income benefits period The number of weeks computed
under the Act, Texas Labor Code, §408.121 [A rticle 8308-4.26(c)(1)
], for which the injured employee is entitled to receive impairment
income benefits, starting with the day after the date the employee
reached maximum medical improvement.

Offered wages The wages of a [bona fide] position of employment,
which constitutes a bona fide offer of employment as defined in
§129.5 of this title (relating to Bona Fide Offers of Employment).

Statement of employment status A commission-prescribed form filed
with the carrier containing the following information:

(A) (No change.)

(B) the amount of the employee’s actual [ earned] and
offered wages during the filing period; and

(C) (No change.)

§130.102. Determination of Entitlement to Supplemental Income
Benefits; Calculation of Amount.

(a)-(c) (No change.)

(d) Calculation. The monthly supplemental income benefit
payment is calculated as follows:

(1)-(3) (No change.)

(4) multiply the remainder by .80, not to exceed the
maximum weekly income benefit under the Act, Texas Labor Code,
§408.06l [Article 8308-4.11]; and

(5) (No change.)

(e) (No change.)

§130.103. Initial Entitlement to Supplemental Income Benefits.

(a) Initial entitlement criteria. An injured employee who
received an impairment rating of 15% or greater, and who has not
commuted any impairment income benefits, is entitled to receive
supplemental income benefits upon termination of the impairment
income benefits period if the employee:

(1) (No change.)

(2) has made agood faith effort [efforts] to obtain
employment commensurate with the employee’s ability to work,as
set out in subsection (c) of this section.

(b) Review of employment status. As provided by §130.10
of this title (relating to Commission Review of Employment Status
During the Impairment Income Benefits Period), not later than 10
days before the last day of the impairment income benefit period,
the commission shall review the employment status of each injured
employee who received an impairment rating of 15% or greater, and
who has not commuted any impairment income benefits.

(c) Good faith effort. For the determination of entitlement
to supplemental income benefits for the initial quarter, the injured
employee may present information to show that a good faith effort to
obtain employment has been made. Although a showing of good faith
effort is not limited to the following list, the injured employee shall
be presumed to have made a good faith effort to obtain employment
if:

(1) the injured employee has returned to work in a
position which is equal to the injured employee’ s physical ability
to work as determined by the treating doctor;

(2) the injured employee has been enrolled in, and satis-
factorily participated in a full time vocational training or rehabilita-
tion program sponsored by the Texas Rehabilitation Commission or
an approved private provider throughout the entire filing period (full
time enrollment means the equivalent of 12 college semester hours);

(3) the injured employee has entered into a self-employed
enterprise and submits sufficient supporting documentation such as,
business plans, contacts, sales tax registration, and any other pertinent
documentation to document all efforts to establish a self-employed
enterprise during the filing period;

(4) the injured employee’s treating doctor reports that the
injured employee cannot return to any type of employment during the
filing period, the treating doctor provides a reasonable explanation
regarding the inability to perform any work, and there is no other
medical report to document that the injured employee has the ability
to work; or,

(5) during the filing period, the injured employee has
been released to return to work by the treating doctor, and the injured
employee:

(A) resides in or within 30 miles of a city with a
population greater than 75,000 people and has made at least 39
contacts for employment as defined in §130.101 of this title (relating
to Definitions); or,

(B) resides more than 30 miles from any city with
a population greater than 75,000 people and has made at least 21
contacts for employment as defined in §130.101 of this title.

(d) Rebuttable presumption. The presumption of a good
faith effort to obtain employment contained in subsection (c) of this
section may be rebutted by credible evidence presented during the
dispute resolution process.
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(e) [(c)] Notice of determination. Not later than the last day
of the impairment income benefit period, the commission shall:

(1) determine entitlement or non-entitlement to supple-
mental income benefits; and

(2) send written notice of this determination to the injured
employee and the carrier by first class mail or personal delivery.

(f) [(d)] Determination of entitlement. If the commission
determines that the employee is entitled to supplemental income
benefits, the notice shall:

(1) state the beginning and end dates of the first com-
pensable quarter;

(2) specify the amount of the monthly payment;

(3) specify the wages used to calculate the monthly
payment;

(4) advise the parties of the procedures for contesting the
commission’s determination and calculation of amount, as provided
by §130.108 of this title (relating to Contesting Entitlement or
Amount of Supplemental Income Benefits;Attorney Fees); and

(5) enclose instructions for filing the Statement of Em-
ployment Status, a filing schedule, and a description of the conse-
quences of late filing and failing to file.

[(e) Referral to the Texas Rehabilitation Commission. If
the commission determines that the employee may be materially
assisted by vocational rehabilitation or training, the notice described
in subsection (d) of this section shall additionally contain: ]

[(1) a referral to the Texas Rehabilitation Commission
for appropriate services; and ]

[(2) a warning to the employee that refusing such
services, or refusing to cooperate with such services, will result in
loss of entitlement to supplemental income benefits.]

(g) [(f)] Determination of non-entitlement. If the commission
determines that the employee is not entitled to supplemental income
benefits, the notice shall:

(1) state the grounds for this determination;

(2) advise the parties of the procedures for contesting
the commission’s determination, as provided by §130.108 of this
title (relating to Contesting Entitlement or Amount of Supplemental
Income Benefits; Attorney Fees); and

(3) enclose a Statement of Employment Status and filing
instructions for claiming delayed entitlement to supplemental income
benefits, as provided by §130.105 of this title (relating to Reinstated
or Delayed Entitlement to Supplemental Income Benefits).

(h) Disputes Regarding the Date of Maximum Medical
Improvement or the Impairment Rating. If there is no dispute:

(1) that the impairment rating is 15% or greater, the
commission shall make the initial determination of entitlement to
supplemental income benefits based on the reasonable assessment
made by the insurance carrier. If either party disputes that the
impairment rating is 15% or greater, the commission shall not
make any determination regarding the entitlement to supplemental
income benefits until there is a valid written agreement regarding
the impairment rating, a stipulation regarding the impairment rating
during a benefit contested case hearing, or a decision from a benefit
contested case hearing which resolves the impairment rating dispute;

(2) regarding the date of maximum medical improvement
or the impairment rating prior to the expiration of the initial
compensable quarter and the commission determined that the injured
employee was entitled to supplemental income benefits for the
initial quarter, the date of maximum medical improvement and the
impairment rating shall be final and binding, except in situations
where a party provides newly discovered evidence or information
that was not available during the pendency of the initial quarter.

(i) Referral to the Texas Rehabilitation Commission. If the
commission determines that the employee may be materially assisted
by vocational rehabilitation or training, the commission shall send the
injured employee notice containing:

(1) a referral to the Texas Rehabilitation Commission for
appropriate services; and

(2) a warning to the employee that refusing such services,
or refusing to cooperate with such services, will result in loss of
entitlement to supplemental income benefits.

§130.104. Continuing Entitlement to Supplemental Income Benefits.

(a) Continuing entitlement criteria. An injured employee
who was entitled to and received [initially determined by the
commission to be entitled to] supplemental income benefits during a
particular quarter will continue to be entitled to supplemental income
benefits for the [subsequent] compensable quarters immediately
following that quarter if the employee, during the applicable [each]
filing period:

(1) (No change.)

(2) has made agood faith efforts to obtain employment
commensurate with the employee’s ability to work subject to subsec-
tion (d) of this section.

(b) Statement of Employment Status. Unless this require-
ment has been expressly modified by the commission, an employee
claiming continuing entitlement to supplemental income benefits must
send the carrier a Statement of Employment Status. The carrier shall
send to the employee by certified mail [enclose] a copy of the State-
ment of Employment Status [statement] with the supplemental in-
come benefit payment for the third month of the compensable quar-
ter, accompanied by filing instructions and a description of the con-
sequences of late filing and failing to file.

(c) Filing the statement. The employee shall file the
Statement of Employment Status [statement] with the carrier by first
class mail or personal delivery. To ensure no lapse in benefits, the
statement should be filed no later than the 15th day after receipt of
the statement.

(d) Procedure for determining continuing entitlement and
amount. Not later than 10 days after receiving the Statement
of Employment Status [statement], the carrier shall determine
continuing entitlement to supplemental income benefits, and send
written notice of determination to the injured employee and the
commission. For the determination of entitlement to supplemental
income benefits for continuing entitlement, the injured employee shall
be presumed to have made a good faith effort to obtain employment
if:

(1) the injured employee has returned to work in a
position which is equal to the injured employee’ s physical ability
to work as determined by the treating doctor;

(2) the injured employee has been enrolled in, and satis-
factorily participated in a full timevocational training or rehabilitation
program sponsored by the Texas Rehabilitation Commission or a ap-
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proved private provider throughout the entire filing period (full time
enrollment means the equivalent time equal to 12 college semester
hours);

(3) the injured employee has entered into a self-employed
enterprise and submits sufficient supporting documentation of busi-
ness plans, contacts, sales tax registration, and any other pertinent
documentation to document all efforts to establish a self-employed
enterprise during the filing period; or

(4) the injured employee was entitled to and received
supplemental income benefits during the compensable quarter im-
mediately preceding the current quarter and there is no change in
condition with regard to the injured employee’s ability to work or
the number of job search efforts as performed in the previous filing
period.

(e) Rebuttable presumption. The presumption of a good
faith effort to obtain employment contained in subsection (d) of this
section may be rebutted by credible evidence presented during the
dispute resolution process.

(f) [(e)] Determination of continuing entitlement and amount.
If the carrier determines that the employee continues to be entitled to
supplemental income benefits at an amount the same or greater than
that paid during the prior compensable quarter, the notice shall:

(1) state the beginning and end dates of the next
compensable quarter;

(2) specify the amount of the monthly payment; and

(3) specify the wages used to calculate the monthly
payment.

(g) [(f)] Determination of non-entitlement or reduced amount.
If the carrier determines that the employee has lost entitlement to
supplemental income benefits, or continues to be entitled at an amount
less than that paid during the prior compensable quarter, the notice
shall:

(1) state the grounds for this determination; and

(2) request the commission to set a benefit review con-
ference, as provided by §130.108 of this title (relating to Contesting
Entitlement or Amount of Supplemental Income Benefits;Attorney
Fees).

(h) [(g)] Accrual date. If the employee is entitled to
supplemental income benefits under this section, the benefits begin
to accrue on the later of:

(1) the day after the last day of the prior compensable
quarter; or

(2) the date the Statement of Employment Status [state-
ment] is filed with the carrier, unless the commission determines that
good cause exists for the failure to file the statement.

(i) Good cause for failure to file statement of employment
status. Good cause for failing to timely file the Statement of
Employment Status includes, but is not limited to:

(1) the failure of the insurance carrier to mail the form
to the injured employee as required by subsection (b) of this section;

(2) the failure of the commission to make the initial
determination when the compensable quarter(s) in question are
the first quarters for which the injured employee has applied for
supplemental income benefits; or

(3) the lack of knowledge by an injured employee about
the potential entitlement to supplemental income benefits because of a
pending dispute regarding thedateof maximum medical improvement
or the impairment rating.

(j) Administrative violation. An insurance carrier commits
an administrative violation under Texas Labor Code, §415.002(12), if
the insurance carrier disputes continuing entitlement to supplemental
income benefits and does not provide documentation to show that
there was any change in condition with regard to the injured
employee’s ability to work or the number of job search efforts as
performed in the previous filing period.

§130.105. Reinstated or Delayed Entitlement to Supplemental In-
come Benefits.

(a) Reinstated entitlement criteria. Except as provided by
§130.106 of this title (relating to Permanent Loss of Entitlement
to Supplemental Income Benefits), an injured employee initially
determined by the commission to be entitled to supplemental income
benefits, but who thereafter loses entitlement, will regain entitlement
if the employee, for one filing period:

(1) is unemployed, or underemployed as defined in
§130.101 of this title (relating to Definitions), as a direct result of
the impairment from the compensable injury; and

(2) has made agood faith efforts to obtain employment
commensurate with the employee’s ability to work.

(b) Presumption of non-entitlement. If the injured employee
was not entitled to or paid supplemental income benefits during the
previous compensable quarter and there is no change in condition
with regard to the injured employee’s ability to work or the number
of job search efforts as performed in the previous filing period; the
injured employee shall be presumed not to be entitled to supplemental
income benefits for the subsequent quarter.

(c) [(b)] Delayed entitlement criteria. Except as provided
by §130.106 of this title (relating to Permanent Loss of Entitlement
to Supplemental Income Benefits), an injured employee initially
determined by the commission not to be entitled to supplemental
income benefits will become entitled if the employee, for one filing
period:

(1) is unemployed, or underemployed as defined in
§130.101 of this title (relating to Definitions), as a direct result of
the impairment from the compensable injury; and

(2) has made agood faith efforts to obtain employment
commensurate with the employee’s ability to work.

(d) [(c)] Statement of employment status. An injured
employee seeking reinstated or delayed entitlement to supplemental
income benefits must send the carrier a Statement of Employment
Status by first class mail or personal delivery.

(e) [(d)] Procedure for determining reinstated or delayed
entitlement and amount. Not later than 10 days after receiving
the Statement of Employment Status [statement], the carrier shall
determine reinstated or delayed entitlement to supplemental income
benefits, and send written notice of determination to the injured
employee and the commission.

(f) [(e)] Determination of entitlement and amount. If the
carrier determines that the employee is entitled to reinstated or
delayed supplemental income benefits, the notice shall:

(1) state the beginning and end dates of the compensable
quarter;
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(2) specify the amount of the monthly payment;

(3) specify the wages used to calculate the monthly
payment;

(4) advise the employee of the procedures for contesting
the carrier’s calculation of amount, as provided by §130.108 of this
title (relating to Contesting Entitlement or Amount of Supplemental
Income Benefits;Attorney Fees); and

(5) enclose instructions for filing the Statement of Em-
ployment Status, a filing schedule, and a description of the conse-
quences of late filing and failing to file.

(g) [(f)] Determination of non-entitlement. If the carrier
determines that the employee is not entitled to reinstated or delayed
supplemental income benefits, the notice shall:

(1) state the grounds for this determination;

(2) advise the employee of the procedures for contesting
the carrier’s determination, as provided by §130.108 of this title
(relating to Contesting Entitlement or Amount of Supplemental
Income Benefits); and

(3) enclose a Statement of Employment Status and
filing instructions for claiming reinstated or delayed entitlement
to supplemental income benefits, as provided by §130.105 of this
title (relating to Reinstated or Delayed Entitlement to Supplemental
Income Benefits).

(h) [(g)] Accrual date. If the employee is entitled to
supplemental income benefits under this section, the benefits begin
to accrue on the date the statement is filed with the carrier.

§130.106. Permanent Loss of Entitlement to Supplemental Income
Benefits.

(a) (No change.)

(b) Any period of time during which the carrier was relieved
of liability to pay supplemental income benefits under Texas Labor
Code §408.143 due to the injured employee’s failure to timely file
a Statement of Employment Status shall not be included in the
calculation of the 12 month period if the injured employee has
otherwise met the requirements provided by §130.104(a) of this
title (relating to Continuing Entitlement to Supplemental Income
Benefits), and §130.105(a) and (c) of this title (relating to Reinstated
or Delayed Entitlement to Supplemental Income Benefits).

(c) [(b)] All injured employees permanently lose entitlement
to supplemental income benefits at the end of the 401st week after
the date of injury.

§130.108. Contesting Entitlement or Amount of Supplemental In-
come Benefits; Attorney Fees.

(a) - (b) (No change.)

(c) A carrier waives the right to contest continuing entitle-
ment to amount of supplemental income benefits for that compensable
quarter if the carrier fails to request a benefit review conference within
10 days after receipt of the employee’s Statement of Employment
Status. This subsection applies when the injured worker was enti-
tled to and received supplemental income benefits during a particular
quarter and the insurance carrier disputes entitlement to supplemental
income benefits for the compensable quarter immediately following
that quarter.

(d) (No change.)

§130.110. Commission Review of Employment Status During the
Supplemental Income Benefit Period.

(a) The commission will review the employment status of
each employee receiving supplemental income benefits to determine
whether the unemployment, or underemployment as defined by
§130.101 of this title (relating to Definitions) is a direct result of
the impairment from the compensable injury:

(1) as determined necessary by the commission; or [at
least annually during the supplemental income benefits period; and ]

(2) (No change.)

(b)-(c) (No change.)

(d) After each review, the commission will send written
notice of its determination of employment status to the employee and
the carrier. If either party disputes the results of the commission
review of employment status, the parties may file a dispute as
described in §130.111 of this title (relating to Disputes Regarding
Direct Result).

(e) (No change.)

§130.111. Disputes Regarding Direct Result.

(a) A dispute regarding whether or not the injured em-
ployee’ s unemployment or underemployment is a direct result of the
impairment from the compensable injury may be raised:

(1) within 10 days of the date the parties received the
commission’s determination regarding entitlement to supplemental
income benefits for the initial quarter;

(2) within 10 days of the date the parties received the
results of a commission review of employment status; or

(3) upon the expiration of six months after a previous
dispute on direct result is resolved through a binding agreement or
decision.

(b) Any such dispute shall be submitted to the commission
in the form and manner prescribed by the commission. Further, any
such dispute raised by an insurance carrier shall also contain a request
for a required medical examination consistent with §126.5 and §126.6
of this title (relating to Procedure for Requesting Required Medical
Examinations and Order for Required Medical Examinations).

(c) Within seven days after receipt of such dispute in the
field office handling the claim, the commission will:

(1) notify the treating doctor pursuant to §126.9 of this
title (relating to Choice of Treating Doctor and Liability for Payment)
to schedule an examination of the injured employee;

(2) issue the order for a required medical examination
selected in accordance with §126.5 and §126.6 of this title (relating
to Procedure for Required Medical Examinations and Order for
Required Medical Examinations) to allow the insurance carrier to
schedule an examination by their doctor of choice; and

(3) direct the injured employee to be examined by a
doctor selected by the commission pursuant to Texas Labor Code,
§ 408.004.

(d) The treating doctor, the carrier selected required medical
examination doctor, and the commission-selected doctor must provide
appointments for the examinations referred to in subsection (c) of this
section within 30 days from the date the dispute was filed with the
commission field office handling the claim. The doctors shall send
a copy of the medical report to the injured employee, the injured
employee’s representative, the insurance carrier, and the commission
within seven days after the examination of the injured employee.
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(e) The medical report shall clearly provide the doctor’s
medical opinion on whether or not the impairment from the com-
pensable injury is a producing cause of the injured employee’ s unem-
ployment or underemployment. If the medical report is not received
by the commission in a timely manner, the commission shall begin
the process under §102.9 of this title (relating to the Submission of
Information Requested by the Commission) to order production of
this document.

(f) The commission shall presume that the unemployment
or underemployment is a direct result of the impairment from the
compensable injury if a majority of the opinions contained in these
medical reports conclude that the impairment is a producing cause of
the unemployment or underemployment.

(g) Upon receipt of these reports, the commission will notify
the parties of the majority opinion regarding the dispute on direct
result.

(h) Appeal to a Benefit Contested Case Hearing:

(1) Either party may appeal the majority medical opinion
by submitting a request for a Benefit Contested Case Hearing with
the field office handling the claim.

(2) The request for a Benefit Contested Case Hearing
must be filed within 10 days after receipt of notice from the
commission regarding the majority opinion on the direct result issue.

(3) Of the three medical opinions (the treating doctor,
the carrier selected required medical examination doctor, and the
commission-selected doctor), the two which had the same result will
create a rebuttable presumption in favor of those opinions.

(4) The only medical opinions admissible at the hearing
are the opinions of the treating doctor, the carrier selected required
medical examination doctor, and the commission-selected doctor.

(i) This section is applicable to all disputes regarding direct
result filed with the commission on or after June 1, 1998.

§130.112. Carrier Sponsored Vocational Case Managers.

(a) Definitions. The following terms when used in this sec-
tion, shall have the following meanings, unless the context clearly
indicates otherwise.

(1) Return to work - The employee’s return to employ-
ment based on the physical condition of the employee and the geo-
graphic accessibility of the position to the employee.

(2) Vocational assistance - Services provided by a voca-
tional case manager to assist the injured employee in the identification
of physical abilities, vocational abilities, and other activities to en-
hance the potential to return to work.

(3) Vocational case manager - An individual who is an
approved private provider and who is credentialed as a Certified Case
manager (CCM), Certified Rehabilitation Counselor (CRC), Certified
Vocational Evaluator (CVE), or Certified Disability Management
Specialist (CDMS) who providesvocational assessmentsand opinions
regarding an injured employee’s ability to work and alternatives
available.

(b) The insurance carrier may provide a vocational case
manager as defined in subsection (a) of this section to assist the
injured employee to return to work. The insurance carrier is liable for
the reasonable and necessary costs of such services. The insurance
carrier shall not provide vocational assistance by any individual or
company that does not meet the qualifications of this section.

(c) The injured employee is required to cooperate with a
vocational case manager sponsored by the insurance carrier provided
that the individual qualifies as a vocational case manager as defined
in subsection (a) of this section and the carrier is liable for the costs
of such services. Failure of an injured employee to cooperate with
vocational assistance may be considered in determining whether or
not the injured employee has made a good faith effort to obtain
employment for entitlement to supplemental income benefits.

(d) The vocational case manager may communicate with
the treating doctor without a signed release or authorization from
the injured employee to determine any specific restrictions related
to physical requirements including but not limited to tasks, posture/
postures, movement patterns, endurance, and strength.

(e) The vocational case manager may provide or coordinate,
as applicable, the following types of services:

(1) vocational assessment and evaluation;

(2) vocational exploration counseling;

(3) functional capacity assessments;

(4) ergonomic assessments or job site visits to determine
accommodations;

(5) coordination of training programs or efforts;

(6) self-employment plans; or

(7) job readiness and job placement services.

(f) Ancillary services during the vocational rehabilitation
process may be performed by other providers but must be performed
under the direct supervision of the assigned vocational case manager.

(g) Prior to the initiation of vocational assistance, the
vocational case manager shall communicate with the treating doctor
regarding the condition of the injured employee. Prior to the initiation
of vocational assistance, the insurance carrier shall send to the injured
employee a notice regarding the provisions of this rule. The notice
shall state:

(1) that the insurance carrier will be providing a voca-
tional case manager to assist the injured employee to return to work;

(2) the name of the vocational case manager;

(3) the qualifications of the vocational case manager;

(4) that the services may be provided by or coordinated
by the case manager;

(5) that the injured employee is required to cooperate
with the vocational case manager; and

(6) that the failure to cooperate with the vocational
assistance may be considered in determining if the injured employee
has made a good faith effort and should be entitled to future
supplemental income benefits.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802198
Susan M. Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: March 29, 1998

PROPOSED RULES February 27, 1998 23 TexReg 1903



For further information, please call: (512) 440–3972

♦ ♦ ♦
Chapter 133. General Medical Provisions

Subchapter B. Required Reports
28 TAC §133.101

The Texas Workers’ Compensation Commission (the Commis-
sion) proposes an amendment to §133.101, concerning the
TWCC-61 "Initial Medical Report". The amendment is proposed
to reduce the number of forms and amount of paper that the
Commission receives.

Current §133.101 requires the injured employee’s treating doc-
tor to complete an Initial Medical Report, form TWCC-61, for
every occupational disease, and every accidental injury result-
ing in loss of more than one full day or more than one full
shift from work, and submit this form to the insurance carrier,
the Commission, and the injured employee or his/her repre-
sentative within ten days of the injured employee’s initial visit
to the treating doctor. The proposed amendment to §133.101
would remove the requirement that the treating doctor submit
the TWCC-61 form to the Commission unless it is requested. In
the past, the TWCC-61 forms have been used by the Commis-
sion to create injury record files. Creating injury records from
the TWCC-61 report was initiated back in 1992 to meet cer-
tain service requirements related to mailing information packets
to injured workers, and for employer injury occurrence infor-
mation. However, these medical reports and the supporting
rules were originally designed to provide data to supplement
injury data previously provided by one or more of the primary
reporters: employees, employers, and insurance carriers. As
such, creating injury records from these medical reports is less
efficient, and may result in conflicts with other more reliable data
sources. The number of injury record files reflect injuries, but
not necessarily injuries that require action or assistance from
the Commission. Many of these injury record files created from
the TWCC-61 are claims which do not result in any lost time and
require medical services only. The Commission receives other
notice forms (Employer’s First Report, and the employee’s No-
tice of Injury Claim) from which injury records can be created.
These other sources have provided more reliable data than the
TWCC-61. For instance, the doctor’s TWCC-61 form often re-
ports all treated work injuries, even when the employer is not
covered under the workers’ compensation system and the doc-
tor’s report is not always a true measure of actual time lost from
work.

The Legislature through The General Appropriations Act, 75th
Legislature, Regular Session, Chapter 1452, §175, encouraged
agencies to reduce the amount of information required to be
submitted by its customers. This proposed amendment is a
means to accomplish this legislative goal and to focus efforts
on injuries that are more likely to require assistance.

The Texas Registers published text shows words proposed to
be added to or deleted from the current text, and should be read
to determine all proposed changes.

Janet Chamness, Chief of Budget, has determined that for the
first five-year period the proposed rule amendment is in effect
there will be no fiscal implications for local governments as
a result of enforcing or administering the rule as proposed.
Local government and state government as a covered regulated
entity will be impacted in the same manner as described later

in this preamble for persons required to comply with the rule
as proposed. The Commission will experience an estimated
reduction in costs as a result of enforcing or administering
the rule as proposed, resulting from the reduction in forms
which must be processed. A cost analysis performed by the
Commission’s Records division estimated that elimination of
the requirement in §133.101 to file TWCC-61 forms with the
Commission will result in a total annual savings of $88,420.
An estimated total of 260,000 TWCC-61 forms are received
annually by the Commission. Each of these forms are initially
processed by the Records Division at an estimated cost of $.29
per form (260,000 at $.29 = $75,400). Of these 260,000 forms,
approximately 89,000 are posted to an existing claim or used
to create reportable (X) claims. Those created as reportable
claims, approximately 42,000, generate an additional cost of
$13,020 (42,000 at $.31 per form). The remaining 171,000
forms are destroyed as not meeting filing criteria. Under the
rule amendment as proposed, these 260,000 forms will not be
received by the Commission, and the Commission will not be
creating approximately 42,000 new reportable injury record files.

Ms. Chamness also has determined that for each year of the
first five years the rule as amended is in effect, the public benefit
anticipated will include the reduction in paper work and paper
handling by the Commission resulting in a savings to state
government. Health care providers will realize an estimated
savings of $96,200 (260,000 forms at $.37 - $.32 postage
plus $.05 copying cost) as a result of not copying and mailing
the TWCC-61 form to the Commission. Insurance carriers
should experience no impact as a result of the proposed rule
amendment because they will continue to receive the TWCC-61
forms as in the past.

Currently, the Commission sends information to injured em-
ployees based on the approximate 42,000 TWCC-61 forms for
which injury record files are created. The injured employees
for which the remaining 171,000 TWCC-61 forms were filed
do not currently receive this information upon the filing of the
TWCC-61. Text changes to the TWCC-61 form are planned
which would add information regarding the procedure for obtain-
ing assistance, information regarding rights and responsibilities,
and information regarding the claim filing process. By includ-
ing this information on the TWCC-61 form, the information will
be available to approximately 171,000 more injured employees,
because the rule as proposed will still require the healthcare
provider to send the TWCC-61 to the employee. There will be
no adverse impact on injured employee’s receipt of information
because those who received the information in the past will con-
tinue to receive it via the revised TWCC-61 form.

There will be no anticipated economic costs to persons who are
required to comply with the rule as proposed because it reduces
the paper work requirement of those affected. There will be
no adverse economic impact on businesses and therefore no
difference in the costs of compliance for small businesses as
compared to large businesses.

Comments on the proposal or requests for a public hearing
must be submitted to Sue Cutler by 5:00 p.m., March 30, 1998,
at the Office of the General Counsel, Mailstop #4-D, Texas
Workers’ Compensation Commission, Southfield Building, 4000
South IH-35, Austin, Texas 78704-7491. A public hearing on
this proposed amendment is tentatively scheduled for March 4,
1998 at the Austin office of the Commission. Those persons
interested in attending the public hearing should contact the
Commission’s Office of Executive Communication at (512) 440-
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5690 to confirm the date, time, and location of the public
hearing.

The amendment is proposed under the Texas Labor Code,
§402.061, which authorizes the Commission to adopt rules
necessary to administer the Act; and the Texas Labor Code,
§408.025, which requires the Commission to adopt rules re-
garding the requirements for reports and records from health
care providers; Texas Labor Code, §402.042(11), which autho-
rizes the Executive Director to prescribe the form, manner, and
procedure for transmission of information to the Commission;
Texas Labor Code, §409.005(g), which requires the employer
to provide a summary of the employee’s rights and responsi-
bilities; Texas Labor Code, §409.003, regarding an employee’s
claim for compensation; and the Texas Labor Code, §409.010,
regarding information from the Commission to the employers.

The proposed amendment affects the following statutes: the
Texas Labor Code, §402.061, which authorizes the Commission
to adopt rules necessary to administer the Act; the Texas
Labor Code, §408.025, which requires the Commission to
adopt rules regarding the requirements for reports and records
from health care providers; Texas Labor Code, §402.042(11),
which authorizes the Executive Director to prescribe the form,
manner, and procedure for transmission of information to the
Commission; Texas Labor Code, §409.005(g), which requires
the employer to provide a summary of the employee’s rights
and responsibilities; Texas Labor Code, §409.003, regarding
an employee’s claim for compensation; and the Texas Labor
Code, §409.010, regarding information from the Commission to
the employers.

§133.101. Initial Medical Report.

(a) The treating doctor shall complete Form TWCC-61,
Initial Medical Report, for every occupational disease, and every
accidental injury resulting in loss of more than one full day or
more than one full shift from work, and submit it to the carrier,
[the commission,] and the injured employee or his/her representative
within ten days of the initial visit. Upon commission request only,
the treating doctor shall provide a copy of the Form TWCC-61 to the
commission.

(b)-(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802196
Susan M. Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 440–3972

♦ ♦ ♦
Chapter 134. Benefits-Guidelines for Medical
Services, Charges, and Payments

Subchapter K. Treatment Guidelines
28 TAC §134.1002

The Texas Workers’ Compensation Commission ("Commis-
sion") proposes an amendment to §134.1002, concerning the
Upper Extremities Treatment Guideline.

The Upper Extremities Treatment Guideline clarifies those ser-
vices that are reasonable and medically necessary for nonop-
erative care of the upper extremities for the injured workers of
Texas. The guideline is not to be used as a fixed treatment
protocol, but rather identifies a normal course of treatment and
reflects typical courses of intervention, while recognizing that
there will be injured workers who will require less or more treat-
ment than is outlined. The guideline also acknowledges that in
atypical cases, treatment falling outside the guideline will occa-
sionally be necessary. However, those cases that exceed the
guideline level of treatment are subject to more careful scrutiny
and review and require documentation of the special circum-
stances that justify the treatment. The guideline does not pre-
scribe the type and frequency of treatment; treatment must be
based on patient need and professional judgement. The rule is
designed to function as a guideline and is not to be used as the
sole reason for denial of treatments and services.

The clinical and diagnostic treatment guidelines contained in the
rule were developed in conjunction with health care providers
and other parties in the workers’ compensation system. The
guideline is designed to achieve the following goals: (1) to
assist all parties with regard to the appropriate treatment and
management of upper extremities injuries; (2) to establish
elements against which aspects of care can be compared;
(3) to establish a guideline to identify clinically acceptable
courses of treatment for specific disorders; (4) to establish
documentation standards which support the appropriateness
of the level of service; and (5) to provide a mechanism of
prospective, concurrent, and retrospective review for efficient
and effective health care utilization.

The guideline promotes quality health care, injury specific treat-
ment and appropriateness of care, by identifying clinically ac-
ceptable courses of care for specific upper extremities injuries,
and by facilitating communication between all parties to achieve
rapid recovery from the effects of an injury. Communication pro-
motes a timely return to modified or full duty work that takes into
account the job demands and the functional capabilities of the
injured worker.

The clinical and diagnostic treatment guidelines contained in
this proposed amendment have been developed in conjunction
with health care providers and other parties in the workers’
compensation system. The Commission’s Medical Review
Division examined the TWCC medical bills database to extract
the most frequently occurring diagnoses between April 1, 1996
to March 31, 1997. The result of this extract indicated that
the top 200 diagnostic codes represented 80% of all workers’
compensation cases. The remaining 20% of cases were
distributed among several hundred codes and thus were not
used. Diagnostic codes specific to upper extremities were
extracted from the top-200 list and compared to codes currently
in the Upper Extremities Treatment Guideline to ensure that the
UETG continues to reflect the most common upper extremities
diagnoses in the workers’ compensation system. This analysis
revealed that two diagnostic codes, 726.0 Adhesive Capsulitis
and 813.42 Dupuytren’s fracture, should be added to the UETG
and that all codes currently contained in the UETG continue to
occur with enough frequency to remain listed in the guideline.
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The Medical Review Division also contacted the Upper Extrem-
ities Treatment Guideline workgroup members, composed of
members from the following professions: chiropractic, medicine,
physical therapy, occupational therapy and osteopathic. The
Upper Extremities Treatment Guideline Workgroup assisted in
drafting the guideline in 1995. Workgroup members were asked
to review the guideline, recommend changes, and give feedback
on the guideline’s use and effectiveness since it was adopted.
The Medical Review Division also conducted focus groups with
medical doctors and chiropractors in Austin, Dallas, and Hous-
ton to obtain input regarding the guideline’s use, effectiveness,
and to obtain recommendations for changes. In addition, the
Medical Review Division requested and received input from
insurance carriers. The recommendations from these groups
were presented to the MAC where they either concurred or dif-
fered with the recommendations. Where the MAC concurred,
the recommendations were included in this revision.

The Commission’s Medical Review Division, in conjunction with
the Commission’s Medical Advisory Committee (MAC) and a
broad representation from the medical community, have worked
together to develop the amendments to the Upper Extremities
Treatment Guideline. By statute, the MAC advises the division
in developing and administering the medical policies, fee guide-
lines, and utilization guidelines established under the Texas La-
bor Code, §413.011. The MAC is composed of members from
the following fields, appointed by the Commission: public health
care facility, private health care facility, a doctor of medicine,
a doctor of osteopathic medicine, a chiropractor, a dentist, a
physical therapist, a pharmacist, a podiatrist, an occupational
therapist, a medical equipment supplier, a registered nurse, a
representative of employers, a representative of employees, and
two representatives of the general public.

The Texas Registers published text shows words proposed to
be added to or deleted from the current text, and should be read
to determine all proposed changes.

A number of changes are proposed to make the text portion of
the Upper Extremities Treatment Guideline consistent with the
recently adopted Lower Extremities Treatment Guideline. Be-
cause musculoskeletal injuries of the lower and upper extremi-
ties are similar in the workers’ compensation system and involve
similar treatments, consistency between these two guidelines
will minimize confusion and ensure that the guidelines are ad-
dressing similar issues in the same way.

In addition, a number of changes are proposed for grammatical
and form consistency between the Upper Extremities Treatment
Guideline and the Lower Extremities Treatment Guideline and
do not substantively alter the guideline.

Proposed subsection (a)(1) corrects references to other sub-
sections of the rule in the table of contents.

The term "Primary Gatekeeper" has been changed to "Treating
Doctor" in proposed subsections (a)(2), and (c) to make it
consistent with the Lower Extremities Treatment Guideline and
with terms used generally in the workers’ compensation system.

Proposed subsection (b)(1) removes the expiration date of July
1, 1998 and specifies that the guideline applies to treatments
provided after the effective date of the rule amendment. The
Commission believes that the rule is functioning as intended
and therefore proposes to remove the expiration date previously
included in the guideline. As with all other guidelines, a periodic
review of this guideline would be performed to determine its

continued utility. In addition, there is no expiration date in any
other treatment guideline.

Proposed subsections (b)(2) and (b)(3) change the Purpose
and Goal statements to make them consistent with Lower
Extremities Treatment Guideline.

Throughout the proposed rule the term "plan of treatment" has
been replaced with "treatment plan" for consistency with the
Lower Extremities Treatment Guideline.

In a number of places throughout the guideline terms such
as "will" and "should" have been changed to "shall". Also
passive language has been replaced with active tense. These
changes make the Upper Extremities Treatment Guideline more
consistent with the Lower Extremities Treatment Guideline and,
also, provide additional clarity. In addition, these changes make
the Upper Extremities Treatment Guideline more consistent with
the Insurance Code, Article 21.58A, as amended by House Bill
3197, enacted by Acts, 75th Legislature, 1997. Such language
changes were placed in proposed subsections (d)(1), (d)(2),
(e)(1), (e)(2), (e)(3), and (e)(4).

The term "chronic disability" in subsection (f)(2)(B) and (C)
would be changed to "a chronic condition" because the term
"disability" in the Texas Workers’ Compensation Act refers
to an inability to obtain and retain employment. The term
"disability" was used in the guideline to refer to its more
general definition and not the Texas Workers’ Compensation Act
definition. Therefore, it has been replaced to more accurately
reflect the original intent of the guideline.

Other changes to subsections (b), (c), (d), (e), and (f) are
proposed for clarity of language, consistency with the Lower
Extremities Treatment Guideline, and/or grammatical improve-
ment.

Functional capacity evaluations (FCE) have been deleted from
all primary treatment tables to make the Upper Extremities
Treatment Guideline consistent with the Lower Extremities
Treatment Guideline. The focus groups and the MAC advised
that these FCE’s were not appropriate at the primary level
of treatment because this evaluation is more appropriate later
in the treatment of injuries. In the primary treatment tables
under treatment interventions "medication modification" has
been changed to "medications" and all medications are now
listed under this heading for clarity and consistency. "Job
site analysis" has been moved from the Treatment Intervention
section to the Return to Work Issues section. Under the
Return to Work Issues section of the primary treatment tables,
the sentence "A mild level of severity allows return to work
within 0-3 months, with or without modified/transitional work
and /or orthoses." was deleted as a result of focus group and
MAC recommendations because this statement was redundant
and already a part of the definitions of levels of care. This
change also makes the Upper Extremities Treatment Guideline
consistent with the Lower Extremities Treatment Guideline.

Proposed changes to secondary treatment tables include the
following. Under treatment interventions "medication modifica-
tion" has been changed to "medications" and all medications
are now listed under this heading for clarity. "Job site analysis"
and "functional capacity evaluations" have been moved from the
Treatment Intervention Section to Return To Work Issues Sec-
tion. These changes were made as a result of MAC and focus
group recommendations that these evaluations were not treat-
ments and were more appropriately listed under the Return to

23 TexReg 1906 February 27, 1998 Texas Register



Work Issues section. These changes provide consistency be-
tween the Upper Extremities Treatment Guideline and the Lower
Extremities Treatment Guideline. An additional item, "Transi-
tional return to work" would be added to Return To Work Issues
as a result of MAC recommendations because Transitional re-
turn to work is appropriate at this level of care and to provide
consistency with the Lower Extremities Treatment Guideline.

Proposed changes to all tertiary treatment tables include the
following. Under treatment interventions "medication modifica-
tion" has been changed to "medications" and all medications
are now listed under this heading for clarity. "Job site anal-
ysis" and "functional capacity evaluations" have been moved
from the Treatment Intervention Section to Return To Work Is-
sues Section. These changes were made as a result of MAC
and focus group recommendations that these evaluations were
not treatments and were more appropriately listed under the
Return to Work Issues section. These changes provide con-
sistency between the Upper Extremities Treatment Guideline
and the Lower Extremities Treatment Guideline. An additional
item, "Transitional return to work" would be added to Return
To Work Issues as a result of MAC recommendations because
Transitional return to work is appropriate at this level of care
and to provide consistency with the Lower Extremities Treat-
ment Guideline. Specific programs were deleted from "Treat-
ment Interventions" because they fit under the general heading
of "single or interdisciplinary program". An additional treatment
intervention was listed, "Outpatient evaluation and therapy" as
a result of MAC recommendations because this intervention is
appropriate for this level of care and to make the Upper Extrem-
ities Treatment Guideline consistent with the Lower Extremities
Treatment Guideline.

Focus groups recommended that manipulation and acupunc-
ture be removed as treatment interventions in the nonopera-
tive treatment tables because they did not see these treatment
interventions as reasonable and medically necessary normal
courses of treatment for various upper extremities diagnoses.
The MAC could not reach consensus on the focus group rec-
ommendations. A Commission analysis of the TWCC medical
bills database for the period of April 1, 1996 through March
31, 1997 showed that these treatments are used in certain
upper extremities diagnoses. Manipulation and acupuncture
have been included in those diagnosis-specific treatment ta-
bles where the TWCC database of medical bills showed 5.0%
or more of claimants with that diagnosis received these treat-
ments. The 5.0% threshold was chosen because it offers a
conservative measure that allows for the inclusion of treatment
interventions that occur frequently enough in the workers’ com-
pensation system to indicate, in the absence of other data or
information, a typical course of intervention. This is the same
methodology used in the development of the Lower Extremities
Treatment Guideline.

During the development phase of the Lower Extremities Treat-
ment Guideline, health care providers in the Lower Extremities
Treatment Guideline Workgroup and the Commission’s Medi-
cal Advisory Committee reviewed the guideline and provided
input. Neither group reached consensus on the use of manipu-
lation and acupuncture as reasonable and medically necessary
normal courses of treatment for various lower extremities diag-
noses. An analysis of the TWCC medical bills database for the
period April 1, 1996 through April 1, 1997 showed that these
treatments are used in certain lower extremities diagnoses. The
MAC Chairman asked MAC members to submit scientific, peer-

reviewed studies to the Medical Review division to support the
MAC members’ respective positions on the use of manipulation
and acupuncture for treatment of lower extremity diagnoses.
The materials received by the Commission were reviewed and
evaluated. The materials showed little evidence of peer review
and were mostly single-subject case studies. Staff research re-
vealed that single-subject case studies rank low as an accepted
method for establishing the efficacy of treatment methods.

Manipulation and acupuncture were included in the Lower
Extremities Treatment Guideline in those diagnosis-specific
treatment tables where the TWCC database of medical bills
showed 5.0% or more of claimants with that diagnosis received
these treatments. The 5.0% threshold was chosen because
it offers a conservative measure that allows for the inclusion
of treatment interventions that occur frequently enough in the
workers’ compensation system to indicate, in the absence of
other data or information, a typical course of intervention.

The diagnosis of 726.0 Adhesive Capsulitis is proposed to
be added to the primary treatment table for Rotator Cuff:
Sprain/Strain (figure 13: (f)(5)(D)). This diagnoses appeared
in the top 200 most frequent diagnoses in the TWCC medical
bills database. The MAC recommended this diagnosis be
included in this group of diagnoses because this was the
most appropriate section of the guideline to include Adhesive
Capsulitis.

A tertiary level of care treatment table is proposed to be added
to the diagnosis of Intra-articular pathology, Traumatic Arthritis
(figure 30: (f)(6)(O)) as a result of focus group and MAC
recommendations that said this was confusing and inconsistent
with the rest of the guideline and to make the Upper Extremities
Treatment Guideline consistent with the Lower Extremities
Treatment Guideline.

The diagnosis of 813.42 Dupuytren’s fracture, radius is pro-
posed to be added to the diagnoses of Fractures (figure 22:
(f)(6)(G)) as a result of focus group recommendations because
this diagnosis presented itself frequently among healthcare
providers in focus groups. This diagnosis also appeared in the
top 200 most frequent diagnosis in the TWCC medical bills data-
base.

Sympathetic blocks are proposed to be added to the Diagnostic
Procedures section for the primary, secondary, and tertiary
treatment tables for Reflect Sympathetic Dystrophy (figures 40,
41, and 42: (f)(6)(Y),(Z), and (AA)) as a result of focus group
and MAC recommendation because according to their medical
expertise, this is an appropriate diagnostic for this diagnosis.
The MAC also recommended that the sympathetic blocks be
limited to a maximum of three when used as a diagnostic
procedure because based on their expertise three blocks should
be sufficient. This is noted in the proposed language.

Changes to the Surgical Indications subsection (g) are proposed
for clarification purposes and were recommended by the MAC.
Subsection (g)(1)(A) was changed to read "six week trial of
conservative treatment" instead of "four to eight week trial of
conservative treatment." The M.D. Medical Advisory Committee
(MAC) representative recommended six weeks as a more
medically reasonable conservative frame.

The M.D. MAC representative recommended that subsection
(g)(1)(C) be deleted because it is duplicative since it can be
included under subsection (g)(1)(A). This deletion was made.
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Subsection (g)(2)(A)(i) was changed from "failure to respond
to non-operative treatment program after six to 12 months"
to "failure to respond to non-operative treatment program for
six months". The M.D. MAC representative recommended
this change because an evaluation is medically reasonable at
six months of failure to respond to non-operative treatment
program. The current wording could allow the non-operative
treatment to continue up to 12 months.

Subsection (g)(3)(C) was changed based on the M.D. MAC
representative’s recommendation to add "No response to six
months of conservative care." because the need for surgery
should be evaluated if a patient has not responded to six months
of conservative care.

Changes to the glossary, subsection (h), are proposed for
clarification and to make the Upper Extremities Treatment
Guideline consistent with the Lower Extremities Treatment
Guideline. The addition to subsection (h)(30), the definition
of Maximum Medical Improvement is proposed to make that
definition consistent with the definition of that term in the
Texas Labor Code, §401.011(30), following recent legislative
revisions. The following terms were added to the glossary:
acute, chronic, exacerbation. These additions were made as
a result of focus group and MAC recommendations and the
proposed definitions were taken from Mosby’s Medical Nursing
and Allied Health Dictionary, 3rd ed. TWCC staff evaluated
definitions from Mosby’s Medical Nursing and Allied Health
Medical Dictionary, 3rd. ed., Steadman’s Medical Dictionary,
26th ed., Dorland’s Illustrated Medical Dictionary, 27th ed.
and Taber’s Cyclopedic Medical Dictionary, Edition 17. Staff
concurred on using Mosby’s definitions because the definitions
described the conditions most accurately and Mosby’s is a
standard, recognized medical source.

The Commission considered all relevant statutory and policy
mandates and objectives and designed this rule to achieve
those mandates and objectives, including the following:

(1) the establishment of medical policies and guidelines relating
to use of medical services by employees who suffer compens-
able injuries;

(2) the establishment of medical policies relating to necessary
treatments for injuries which are designed to ensure the quality
of medical care and designed to achieve effective medical cost
control;

(3) the establishment of a program for prospective, concurrent,
and retrospective review and resolution of a dispute regarding
health care treatment and services; and

(4) the establishment of a program for systematic monitoring of
the necessity of treatments administered, for detection of prac-
tices and patterns by insurance carriers in unreasonably deny-
ing authorization of payment, and for increasing the intensity of
review for compliance with medical policies or fee guidelines.

Amended §134.1002 will achieve these objectives by:

(1) identifying services that are reasonable and medically
necessary for treatment of upper extremity injuries;

(2) assisting all parties with regard to the appropriate treatment
and management of disorders of the upper extremities in
workers’ compensation healthcare;

(3) establishing a guideline against which aspects of care can
be compared;

(4) identifying clinically acceptable courses of care for specific
upper extremity injuries;

(5) establishing documentation standards which support the ap-
propriateness of the level of service for assessment/evaluation
and on-going treatment;

(6) providing a mechanism for prospective, concurrent, and
retrospective review to ensure efficient and effective health care
utilization; and

(7) establishing normal courses of treatment based on clinical
indicators at different levels of healing.

In accordance with the statutory objectives and Commission
policy, the Upper Extremities Treatment Guideline seeks to
balance the need for cost control and review with the need for
access to quality medical care by establishing typical courses
of treatment, but allowing treatment outside the set parameters
with additional documentation of the need for the treatment.

Quality of medical care is ensured by reliance upon input from
experts and recognized studies in the field of upper extremities
treatment, and establishment of normal courses of treatment
and treatment parameters for specific upper extremity injuries.
The guideline ensures access to health care and that quality
care will be available in each individual case by its ground rules
that allow for treatment outside the stated parameters.

Effective medical cost control is achieved by establishing pa-
rameters for eligibility and termination of certain treatments, by
setting documentation standards which support the appropri-
ateness of the treatment; by requiring additional documentation
for treatment falling outside the guideline’s parameter; and by
providing that treatments for upper extremities are subject to
the Commission’s separate rule requiring carrier preauthoriza-
tion for certain treatments as a prerequisite to payment for the
services.

The guideline allows for prospective, concurrent, and retrospec-
tive review of treatment by: setting standards for eligibility and
treatment and setting documentation standards. These stan-
dards are to be used by health care providers as a basis for
prospective review of possible treatment. The guideline and
the documentation requirements should also provide the health
care provider with a means to justify treatments when ques-
tioned concurrently or retrospectively by an insurance carrier.

The guideline and documentation also provide a starting point
for carriers in conducting prospective, concurrent, or retrospec-
tive review of treatment. The Medical Review Division and the
Compliance and Practices Division will use the guideline and
documentation as a tool for prospective, concurrent, and retro-
spective review of treatment, including use in conducting audits
of health care providers and insurance carriers, use in the es-
tablishment of a program for systematic monitoring of the ne-
cessity of treatments administered, and use in medical dispute
resolution.

The guideline also promotes quality health care, injury specific
treatment and appropriateness of care, by facilitating commu-
nication between all parties in order to achieve rapid recovery
from the effects of an injury. This communication will also pro-
mote a timely return to modified or full duty work that takes into
account the job demands and the functional capabilities of the
injured worker.

The rule will promote quality health care and injury specific
treatment for injured workers by identifying clinically acceptable
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courses of care for specific upper extremities injuries. Another
benefit will be that the rule will provide a mechanism to monitor
the necessity of treatment administered and establish treatment
parameters, thus providing greater efficiency in the provision
of treatment to the injured worker for upper extremity injury.
The number of disputes regarding upper extremities treatments
and preauthorization requests should be reduced because the
guideline clarifies what is a normal course of treatment and
reflects typical courses of intervention. In addition, fewer
disputes should result in a reduction of costs to the workers’
compensation system and in more timely and appropriate
treatment of an injured worker.

Janet Chamness, Chief of Budget, has determined that for
the first five-year period the rule is in effect there will be no
fiscal implications as a result of enforcing or administering the
amended rule.

For the first five years the amended rule is in effect, local
government as a regulating entity is expected to have no
additional or reduced costs and no loss or increase in revenue
because it does not regulate under this rule. Local government
and state government as a covered entity will be impacted in the
same manner as described later in this preamble for persons
required to comply with the rule as proposed. State government
as a regulator may realize a savings in costs or resources, as
the number of disputes regarding upper extremities treatments
and preauthorization requests could be reduced because the
guideline clarifies a normal course of treatment and reflects
typical courses of intervention.

Ms. Chamness has also determined that for each year of
the first five years the rule as amended is in effect the public
benefit anticipated as a result of enforcing the rule will be the
promotion of quality health care and injury specific treatment
for injured workers by identifying clinically acceptable courses
of care for specific upper extremities injuries. Another benefit
will be that the rule will provide a mechanism to monitor the
necessity of treatment administered and establish treatment
parameters, and guidelines relevant to prospective, concurrent,
and retrospective review of treatment, thus providing greater
efficiency in the provision of upper extremities treatment to the
injured worker.

Additional public benefits are those previously listed in this
document as the mandates and objectives this guideline and
amendments are designed to achieve, and the items previously
listed and described in this document as the way in which
the Guideline and the proposed amendments achieve those
objectives.

At this time, the Commission is unable to measure the effect
of the Upper Extremities Treatment Guideline on the number
of disputes regarding upper extremities treatments since its
adoption. However, the number of disputes regarding upper
extremities treatments and preauthorization requests could be
reduced because the guideline clarifies what is a normal course
of treatment and reflects typical courses of intervention. Fewer
disputes should result in more timely and appropriate treatment
of an injured worker. Data is being collected which could enable
the Commission in the future to evaluate the effect of this
guideline on the number of disputes regarding upper extremities
treatments.

Persons required to comply with the rule as proposed may
experience a reduction in costs because the number of disputes
regarding upper extremities treatments and preauthorization

requests could be reduced by clarification of what is a normal
course of treatment and typical courses of intervention. This
will in turn reduce costs for all participants in the workers’
compensation system.

Minimal fiscal impact to health care providers is expected
as a result of the removal of acupuncture and manipulation
from treatment tables for certain diagnoses because, as ex-
plained previously, less than 5.0% of the workers’ compensation
claimants with these diagnoses received these acupuncture or
manipulation treatments and because they can be provided with
proper documentation.

There will be no difference in cost of compliance for small busi-
nesses compared to larger businesses because the guideline is
already in effect. Therefore, there should be no impact in cost
of compliance for small or large businesses.

Comments on the proposed amendment must be received by
5:00 p.m. on March 30, 1998, and must be submitted to Sue
Cutler, Office of the General Counsel, Mail Stop #4D, Texas
Workers’ Compensation Commission, Southfield Building, 4000
South IH-35, Austin, Texas 78704-7491. A public hearing on
this proposed amended rule is tentatively scheduled for March
4, 1998. Those persons interested in attending the public
hearing should contact the Commission’s Office of Executive
Communication at (512) 440-5690 to confirm the date, time,
and location of the public hearing.

The amendment is proposed under the Texas Labor Code,
§402.061, which authorizes the commission to adopt rules nec-
essary to administer the Act, the Texas Labor Code, §413.011,
which authorizes the commission to establish by rule medical
policies and guidelines relating to necessary treatments for in-
juries, and the Texas Labor Code, §413.013, which authorizes
the commission to establish by rule a program for prospective,
concurrent, and retrospective review and resolution of a dispute
regarding health care treatments and services; and to estab-
lish by rule a program for the systematic monitoring of the ne-
cessity of treatments administered and fees charged and paid
for medical treatments or services, including the authorization
of prospective, concurrent, or retrospective review under the
medical policies of the commission to ensure that the medical
policies or guidelines are not exceeded. These statutory pro-
visions clearly authorize the Commission to adopt a rule such
as §134.1002 which includes guidelines relating to necessary
treatments for injuries and promotes resolution of disputes re-
garding health care treatments and services.

This rule affects the Texas Labor Code, §§402.061, 413.011,
and 413.013.

§134.1002. Upper Extremities Treatment Guideline.

(a) Table of Contents. The following headings and their
corresponding subdivisions comprise a table of contents for this
section:

(1) Introduction - subsection (b);

(A) Effective Date - subsection (b)(1);

(B) [(A)] Purpose - subsection (b)(2)[(1)];

(C) [(B)] Goals - subsection (b)(3)[(2)];

(D) [(C)] Development Process - subsection
(b)(4)[(3)];

(E) [(D)] Philosophy of Care - subsection (b)(5)[(4)];
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(2) Role of the Treating Doctor [ Primary Gatekeeper] -
subsection (c):

(A) (No change.)

(B) Treating Doctor[Primary Gatekeeper] Responsi-
bilities - subsection (c)(2);

(C)-(E) (No change.)

(3)-(8) (No change.)

(b) Introduction.

(1) Effective Date. This version of the guideline shall
be effective for all medical treatments and services provided on or
after the effective date of this guideline. Medical treatments and
services provided prior to the effective date of this version of the
guideline shall be subject to the version of the Upper Extremities
Treatment Guideline in effect at the time the medical treatments
and services were provided[ become effective February 1, 1996, and
remain effective until July 1, 1998 ].

(2) Purpose. The purpose of this guideline is to clarify
those services that are reasonable and medically necessary for
treatment of upper extremity injuries for the injured workers of
Texas. [This guideline identifies a normal course of treatment. It
is anticipated that there will ] There may be injured workers who
will require more or less treatment than is recommended in this
guideline.[ the average and other injured workers who will require
more treatment] This is a guideline and shall not be used as the sole
reason for [requirement or] denial of treatments and services.

(3) Goals. The [following outlines the ]primary goals of
this guideline are:

(A)-(B) (No change.)

(C) to establish a guideline to identify services that
are reasonable and medically necessary for treatment of specific
diagnoses [clinically acceptable courses of treatment for specific
disorders ];

(D)-(E) (No change.)

(4)-(5) (No change.)

(c) Role of Treating Doctor (PrimaryDoctor\ Gatekeeper).

(1) (No change.)

(2) Treating Doctor [Primary Gatekeeper ] Responsibili-
ties.

(A)-(B) (No change.)

(3)-(4) (No change.)

(5) Expectation and Compliance.

(A) All health care providers must encourage injured
workers to be active participants in their health care treatment
regimens and must communicate to the injured worker realistic
expectations regarding the potential outcome of this treatment as it
relates to his/her physical functioning and/or ability to return to work.
Therefore, documenting [i t is important to document] the injured
worker’s compliance with his/her treatment regimen is important
when reporting the progress of his/her recovery.

(B) (No change.)

(d) Application Instructions for Involved Parties - Concepts
and Governing Principles.

(1) Health care provider. This guideline shall [i s to] be
used as a tool by the health care provider to establish the required
elements [for all providers] to initiate and continue treatment. If, [for
example,] a healthcare provider’s treatment deviates from this [the]
guideline, documentation of the medical condition that specifically
requires treatment outside the guideline parameters would be required
to clearly delineate the need for the treatment[this would require
documentation of a clearly delineated rationale for the need for this
treatment].

(A) (No change.)

(B) This guideline recognizes that a subset of injured
workers [It is expected that a subset of injured workers] will be found
to be outside the parameters of this guideline [ these guidelines].
If a healthcare provider’s treatment deviates from this guideline,
documentation would be required to clearly delineate the need for
the treatment.

(C)-(E) (No change.)

(F) This guideline recommends timely [early ] return
to work of either full or modified job duties based upon the injured
worker’s functional capacity which includes ability, clinical status,
and either full or modified job requirements.

(G) The health care provider is responsible for formu-
lating a [plan of] treatment plan and revising the treatment plan [of
treatment] based on response to treatment. The [plan of] treatment
plan should be provided to the insurance carrier as early as possible.

(2) Insurance Carriers. The insurance carriershall
[should] use this guideline to compare treatment prospectively,
concurrently and retrospectively with the predetermined elements
contained in the guides.

(A) This document and its parameters serve only as a
guideline and shall [are] not [to] be used as the sole reason for denial
or requirement of treatments and services.

(B)-(C) (No change.)

(D) This guideline shall [is] not [ to] be used to direct
care toward a specific health care discipline or to a specific type of
treatment. The [I t is the responsibility of the] insurance carrier is
responsible for providing [ to provide] their specific documentation
and rationale if treatment is denied. This rationale may include
elements of the guideline. Additional information regarding the
rationale for denial of treatment may also be derived from the injured
worker’s medical records and from the professional opinion of a peer
review, if utilized.

(E) A subset [I t is expected that a subset ] of injured
workers will be found to be outside the parameters of this guideline.
If a healthcare provider’s treatment deviates from this guideline,
documentation would be required to clearly delineate the need for
the treatment.

(F) The insurance carrier is responsible for performing
a focus review of injury. This focus review shall [will] primarily
consist of case management. The focus review must clarify and
attempt to reach agreement that the proposed treatment is appropriate
as early as possible. Concurrent case management and bill review
activities should address and focus on [adherence to treatment plans,
clinical progress, return to work issues, medical necessity and the
following]:

(i) adherence to treatment plans;

(ii) clinical progress;
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(iii) return to work issues;

(iv) medical necessity;

(v) [(i) Injured ] i njured worker compliance with
the treatment;

(vi) [(ii) Services] services provided consistent with
treatment plan;

(vii) [(ii i) Response] response to treatment;

(viii) [(iv) Improvement] improvement in injured
workers’ progress;

(ix) [(v) Recommendations ] recommendations for
changes in treatment in situations where there is no compliance,
plateau, and/or there is minimal or no progress;and

(x) [(vi) Achievement ] achievement of goals, im-
provement sooner than treatment plan indicated.

(3) Medical Review Division. The Medical Review
Division shall [will] use the guideline as a tool for the basis of their
administrative review of prospective, concurrent and retrospective
treatment. This guideline shall [I t will] also be used as a tool in
conducting on-site and desk audits for both health care providers and
insurance carriers.

(4) Consulting or Peer Review Health Care Provider.
This guideline shall [should] be used as a referencein [when]
advising the Medical Review Division andto determine when the
need for an unbiased medical opinion is indicated. The peer reviewer
should use his/her clinical expertise in conjunction with the clinical
intent of the guideline to address issues.

(5) Injured Worker. The [I t is essential that the] injured
worker must understand his or her [ understands his/her] role in
complying with recommended treatment. The recovery [and return to
work] process requires active cooperation of the injured worker.The
health care provider is responsible for educating the injured worker
about health care treatment appropriate to the workers’ compensation
injury. (as stated in paragraph (1)(E) of this subsection).

(6) Employer.The employer shall be responsible for re-
porting [I t is the responsibility of the employer to report ] the com-
pensable injury in a timely fashion to ensure that there is no delay in
the treatment of the compensable injury. The employer should, when
appropriate, be responsible for working with [I t is also the responsi-
bility of the employer to work with] the insurance carrier and health
care providers to ensure that the injured worker is afforded the op-
portunity to return to work in either a modified or full employment
capacity as rapidly as possible within the medical limitations of his
or her [ his/her] injury.

(e) Ground Rules.

(1) Introduction. Texas Workers’ Compensation Com-
mission treatment [The] guidelines are not to be used as fixed treat-
ment protocols. The guidelines reflectservices that are reasonable
and medically necessary for treatment of upper extremity injuries.
The guidelines recognize that a subset of injured workers will be
found to be outside the guidelines’ parameters.[typical courses of in-
tervention. It is acknowledged that, in atypical cases, treatment may
fall outside these guidelines.] However, [those] cases exceeding [that
exceed] the guidelines’ level of treatment shall[will] be subject to
more careful scrutiny and review and shall [will] require documenta-
tion of the special circumstances justifying that treatment. The guide-
lines should not be seen as prescribing the type, frequency, or duration

of treatment. Treatment must be based on the injured worker’s need
and the doctor’s professional judgment.

(2) Ground Rules.

(A) Notwithstanding any other provision of this rule,
treatment of a work related injury must be:

(i)-(iv) (No change.)

(v) consistent with this guideline which may in-
clude providing [or contain] a documented clinical rationale for de-
viation from this guideline;

(vi) objectively measured and demonstrate func-
tional gains; and

(vii) consistent in demonstrating ongoing progress
in the recovery process by appropriate re-evaluation of the treatment.

(B) Communication between all health care providers
involved in treating the injured worker must ensure that all previous
treatment and diagnostic tests are considered when developing a
[plan of] treatment plan. All reports and records shall [should] be
made available to all health care providers to prevent unnecessary
duplication of tests and examinations. (Refer to[As provided in]
subsection (c)(2), (3) and (4) of this section.)

(C) Patient education is an essential component in
ensuring patient compliance to all treatment. Education is essential
for the active cooperation of the patient in all aspects of health care
and as a means to prevent re-injury. The [I t is essential that the]
patient must understand his or her [his/her] role in the recovery
and return to work processes [process]. The health care provider
is responsible for educating the injured worker about health care
treatment appropriate to the workers’ compensation injury. (as stated
in subsection (d)(1)(E) of this section).

(D) All parties in the workers’ compensation system
should work together to ensure that the injured worker returns to
work at the earliest medically appropriate time. Return-to-work is
an important therapeutic approach which benefits the injured worker.
The health care provider shall [should] communicate with the injured
worker, employer and the insurance carrier to coordinate a successful
return to work.

(E) The level of service shall [should] be the same
as the health care provider’s usual and customary level of service
regardless of the payor system.

(F) (No change.)

(G) All health care providers treating [providing
servicesto] an injured worker are responsible for substantiating [have
the responsibility to substantiate] in their documentation the level of
service for which they request reimbursement. All payors have the
responsibility to review all documentation submitted as the basis for
the treatment and services provided.

(H) Treatment durations are cumulative; [however] it
may [should] not always be necessary to use full durations for any
given level of care.

(I) Any new treatment must meet acceptable standards
of care (as defined in the Glossary - subsection (h) of this section)
and may be subject to review by Texas Workers’ Compensation
Commission.

(J) Preauthorization of any treatments or services shall
[will] be as required in the Commission’s preauthorization rule.
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(K) When the injured worker displays signs and
symptoms which may require further evaluation by a Qualified Mental
Health Provider, refer to §134.1000 of this title (relating to the Mental
Health Treatment Guideline)for parameters regarding documentation,
evaluation and treatment.

(L) When an injured worker must travel in order to
obtain appropriate and necessary medical care for a compensable
injury, reimbursement for travel expenses is governed by §134.6 of
this title (relating to Travel Expenses).

(3) General Documentation Requirements.

(A) The health care provider’s documentation is
vital as an information source of the injured worker’s injury and
treatment, and [i t] also provides information which impacts income
benefits. For these reasons, many of the Commission’s rules have
set time requirements for submission of required reports. For more
information, refer to Chapter 133 Subchapter B of this title, (relating
to Required Reports).[ For example, the TWCC 61 could be the first
report submitted which informs the insurancecarrier of the injury, and
the TWCC 69 provides the determination of MMI and an impairment
rating which may result in a change in income benefits. ]

(B) Documentation shall [should] be provided by the
health care provider to determine the level of care to be provided and
the necessity for that care. The elements of the documentation may
include:

(i)-(ii) (No change.)

(iii) a [plan of] treatment plan, including proposed
methods of treatment, expected outcomes, and probable duration of
treatment;

(iv) updates to the [plan of] treatment plan as
needed, including the clinical progress of the injured worker, and any
revisions needed to the [plan of] treatment plan based on [in light
of] the injured worker’s response to treatment;

(v) education/information provided to the injured
worker regarding his or her injury and [plan of] treatment plan , and
the injured worker’s compliance with this [plan of] treatment plan;
and

(vi) (No change.)

(C) Permanent impairment for compensable injuries
in workers’ compensation shall [should] be limited to those injuries
and illnesses for which doctors are able to demonstrate objective
findings.

(D) The need for emergency treatment must be based
on the doctor’s professional judgment. This documentation must
provide a clear explanation of the nature of the emergency, the injured
worker’s medical condition, complications which could occur, as well
as any irreversible conditions which occurred or could occur, as a
result of the emergency [this event].

(4) Documentation Requirements for Unrelated or Inter-
current Illness. Situations may arise where certain medical conditions
need to be delineated or clarified prior to intervention. Treatment ad-
ministered to other body areas (not a part of the original injury) or for
a pre-existing medical condition(s) must be identified and the relation
of this treatment to the compensable injury must be documented by
the health care provider. If [it appears that] this treatment appears
[is] not to be related to the compensable injury,then the[the injured
worker should be informed by the] health care provider should in-
form the injured worker that this treatment may not be covered by the
insurance carrier. The health care provider should clearly document

the rationale for such treatment and its relation to the compensable
injury [The rationale for such treatment and its relation to the com-
pensable injury should also be clearly documented for the insurance
carrier by the health care provider].

(f) Nonoperative Treatment Tables. (Refer to subsection
(g) of this section for Surgical Indications).

(1) Introduction to Nonoperative Treatment Tables. The
treatments, set out in the following tables, represent treatment that is
reasonable and medically necessary [typical appropriate treatment] for
a given period of time according to the diagnosis(es). The "Treatment
Interventions" sections and "Diagnostic Procedures" sections of the
Treatment Tables are in alphabetical order and do not infer numerical
sequence. There [I t is anticipated that there] will be some injured
workers who [will] require less treatment, and other injured workers
who [ will] require more treatment than is outlined. This document
serves as a guideline and should not be used as the sole reason for
denial or requirement of treatment. The provision of specific services
to an injured worker is dependent on the injured worker’s diagnosis,
and response to treatment.

(2) Definition of Levels of Care.

(A) Primary Level [level] of Care [care]. This level
of care is generally considered to be appropriate for injured workers
immediately following the compensable injury; however, the injured
worker in this level of care may also be an early postoperative patient
or may be experiencing an acute exacerbation of his or her [his/her]
chronic condition [pain]. Since partial or total cessation of work
over a brief period of time [(i.e., two to three days maximum)]
is also considered to be part of the primary level of care, further
treatment by a health care provider may not be considered necessary
at this level of care. Little or no deconditioning has occurred due
to the injury, immobilization or decreased activity. The goals areto
prevent [theprevention of] disease, alleviate [alleviating] or minimize
[minimizing] the effects of the illness or injury and to maintain
function[, thereby reducing lost time and enabling return to work
in some capacity].

(B) Secondary Level [level] of Care [care]. This
level of care is [the first stage of rehabilitation] for those injured
workers who have not returned to productivity after [through] the
normal healing process. This level of care [I t] is designed to
facilitate return to productivity, including return to work in either full
or modified duty, before the onset of achronic condition [disability ].
This level of care may also be indicated for the injured worker whose
physical capacity to work still does not meet the job requirements for
heavy physical labor after adequate treatment, thereby causing an
inability to return to full duty. It is individualized, time limited and
of limited intensity. The injured worker has a history of a limited-to-
good response to early primary treatment with persistent symptoms
limiting activities of daily living. The objective physical examination
demonstrates findings suggestive of early deconditioning including
loss of range of motion and/or strength with limitation of activities
of daily living. Evidence of mental health or psychosocial barriers
may be present which impede the injured worker’s clinical progress.

(C) Tertiary Level [level] of Care [care]. This level
of care is interdisciplinary, individualized, coordinated, and intensive.
[,] I t is designed for the injured worker who demonstrates physical
and psychological changes consistent with achronic condition
[disability ]. In general, differentiation from secondary treatment
includes medical direction, intensity of services, severity of injury,
individualized programmatic protocols with integration of physician,
mental health, and disability or pain management services and
specificity of physical/psychosocial assessment.This level includes
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[There is] a documented history of persistent failure to respond to
nonoperative or operative treatment which surpasses the usual healing
period for that injury. Psychosocial issues such as substance abuse,
affective disorders, and other psychological disorders may be present.
This level of care is indicated by [There is] a documented inhibition of
physical functioning evidenced by pain sensitivity, loss of sensation,
and nonorganic signs such as fear which produce a physical inhibition
or limited response to reactivation treatment. This level of care may
also be indicated for the injured worker whose physical capacity to
work still does not meet the job requirements for heavy physical labor
after adequate treatment, thereby causing an inability to return to full
duty. This situation would be evidenced by an excessive transitional
period of light duty or significant episodes of lost work time due to
the need for continued medical treatment. This level of care is also
indicated for those injured workers who cannot tolerate either primary
or secondary levels of care.

(D) Criteria to Distinguish Between Secondary [
distinguish between secondary] and Tertiary Level [ tertiary level]
of Care [care]. Many factors may determine the choice between
secondary and tertiary levels of care. In general, if lower cost
secondary treatment can be effective, this level of care is preferred
over the more expensive tertiary care. However, if the documented
condition of the injured worker [is] indicates [indicative of] the need
for more intensive treatment, the tertiary level of care may be more
appropriate. Key factors in determining the need for secondary versus
tertiary care include:

(i) (No change.)

(ii) the presence of psychosocial barriers to recov-
ery such asbut not limited to depression, substance abuse, personality
disorder, etc., and the severity of these barriers;

(iii)-(v) (No change.)

(3) Hand and Wrist Treatment Tables.

(A) Figure 1: 28 TAC §134.1002 (f)(3)(A).

(B) Figure 2: 28 TAC §134.1002 (f)(3)(B).

(C) Figure 3: 28 TAC §134.1002 (f)(3)(C).

(4) Elbow Treatment Tables.

(A) Figure 4: 28 TAC §134.1002 (f)(4)(A).

(B) Figure 5: 28 TAC §134.1002 (f)(4)(B).

(C) Figure 6: 28 TAC §134.1002 (f)(4)(C).

(D) Figure 7: 28 TAC §134.1002 (f)(4)(D).

(E) Figure 8: 28 TAC §134.1002 (f)(4)(E).

(F) Figure 9: 28 TAC §134.1002 (f)(4)(F).

(5) Shoulder Treatment Tables.

(A) Figure 10: 28 TAC §134.1002 (f)(5)(A).

(B) Figure 11: 28 TAC §134.1002 (f)(5)(B).

(C) Figure 12: 28 TAC §134.1002 (f)(5)(C).

(D) Figure 13: 28 TAC §134.1002 (f)(5)(D).

(E) Figure 14: 28 TAC §134.1002 (f)(5)(E).

(F) Figure 15: 28 TAC §134.1002 (f)(5)(F).

(6) Upper Extremities Tables.

(A) Figure 16: 28 TAC §134.1002 (f)(6)(A).

(B) Figure 17: 28 TAC §134.1002 (f)(6)(B).

(C) Figure 18: 28 TAC § 134.1002 (f)(6)(C).

(D) Figure 19: 28 TAC § 134.1002 (f)(6)(D).

(E) Figure 20: 28 TAC § 134.1002 (f)(6)(E).

(F) Figure 21: 28 TAC § 134.1002 (f)(6)(F).

(G) Figure 22: 28 TAC § 134.1002 (f)(6)(G).

(H) Figure 23: 28 TAC § 134.1002 (f)(6)(H).

(I) Figure 24: 28 TAC § 134.1002 (f)(6)(I).

(J) Figure 25: 28 TAC § 134.1002 (f)(6)(J).

(K) Figure 26: 28 TAC § 134.1002 (f)(6)(K).

(L) Figure 27: 28 TAC § 134.1002 (f)(6)(L).

(M) Figure 28 : 28 TAC § 134.1002 (f)(6)(M).

(N) Figure 29: 28 TAC §134.1002 (f)(6)(N)[(M)].

(O) Figure 30[29]: 28 TAC § 134.1002 (f)(6)(O)[(N)].

(P) Figure 31[Figure 30]: 28 TAC § 134.1002
(f)(6)(P)[(N)].

(Q) Figure 32[31]: 28 TAC § 134.1002 (f)(6)(Q)[(N)].

(R) Figure 33[32]: 28 TAC § 134.1002 (f)(6)(R)[(O)].

(S) Figure 34[33]: 28 TAC § 134.1002 (f)(6)(S)[(P)].

(T) Figure 35 [34]: 28 TAC § 134.1002 (f)(6)(T)[(P)].

(U) Figure 36 [35]: 28 TAC § 134.1002
(f)(6)(U)[(Q)].

(V) Figure 37 [36]: 28 TAC § 134.1002
(f)(6)(V)[(R)].

(W) Figure 38[37]: 28 TAC § 134.1002
(f)(6)(W)[(S)].

(X) Figure 39[38]: 28 TAC § 134.1002 (f)(6)(X)[(T)].

(Y) Figure 40[39]: 28 TAC § 134.1002 (f)(6)(Y)[(U)].

(Z) Figure 41[40]: 28 TAC § 134.1002 (f)(6)(Z)[(V)].

(AA) Figure 42[41]: 28 TAC §134.1002 (f)(6)
(AA)[(W)].

(BB) Figure 43[42]: 28 TAC §134.1002 (f)(6)
(BB)[(X)].

(CC) Figure 44[43]: 28 TAC §134.1002 (f)(6)
(CC)[(Y)].

(DD) Figure 45[44]: 28 TAC §134.1002 (f)(6)
(DD)[(Z)].

(g) Surgical Indications. Indications for surgery include but
are not limited to the following list.

(1) Hand and Wrist. Indications for surgery in Tendinitis/
Stenosing Tenosynovitis/Musculotendinitis/Musculotendinous Prob-
lems[ . Indications for surgery] include, but are not limited to:

(A) unresponsive to at least a six [four to eight] week
trial of conservative treatment;

(B) tendon is locked in position.[; and/or

[(C) severe pain is present in the finger, thumb or
wrist which is unresponsive to conservative therapy.]
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(2) Elbow.

(A) I ndications for surgery in Musculotendinitis/Ten-
dinitis (Lateral Epicondylitis, Medial Epicondylitis, Musculotendi-
nous and Periarticular Problems of the Elbow). [Indications for
surgery] include, but are not limited to:

(i) failure to respond to non-operative treatment
program for [after] six [to 12] months;

(ii)-(iii) (No change.)

(iv) early surgical intervention (before six months),
[ which] may be considered if the patient is severely disabled.

(B) Indications for surgery in Olecranon Bursitis[ .
Indications for surgery] include, but are not limited to:

(i) infection is present; or[and/or]

(ii) bursitis is recurrent despite aspiration.

(3) Shoulder. Indications for surgery inRotator Cuff
(Sprain/Strain, Tear, Shoulder Impingement Syndrome)[ .Indications
for surgery] include, but are not limited to:

(A) confirmed tear on Magnetic Resonance Imaging
(MRI) [unresponsive to physical medicine; and/or]

(B) profound weakness;[.]

(C) No response to six months of conservative care.

(4) Upper Extremities.

(A) Neuropathy.

(i) (No change.)

(ii) General Indications[.Indications] for surgery
include, but are not limited to EMG/NC studies indicative of
compressive neuropathy accompanying positive physical findings and
symptoms that are persistent despite conservative management.

(B) Muscle/Ligament/Capsular Injuries (Acute/
Chronic).

(i) Indications for Surgery in Ulnar Collateral Lig-
ament Injury of the Thumb (Sprain/Tear)[.Indications for surgery]
include, but are not limited to:

(I) any displaced or avulsed fracture of joint
with ligament attachment;

(II)-(III) (No change.)

(IV) open joint injury;[ wound; and/or]

(V) [open] contaminated wound.

(ii) Indications for Surgery in DeQuervain’s
Stenosing Tenosynovitis[ .Indications for surgery] include, but are
not limited to:

(I) [no response or] incomplete response to
nonoperative treatment after six [to 12] weeks of treatment; [and/
or]

(II) presence of a condition which is not
amenable to nonsurgical treatment (e.g., separate abductor pollicis
longus and extensor pollicis brevis tendon compartments).

(iii) General Indications[.Indications] for surgery
include, but are not limited to:

(I) joint instability;

(II) joint malalignment; [and/or]

(III) pain impairing the functional use of the
joint;

(C) Fractures.

(i) Indications for Surgery in Clavicle Fracture[.
Indications for surgery] include, but are not limited to:

(I) displaced fractures or[.]

(II) open fractures.

(ii) Indications for Surgery in Fracture Surgical
Neck, Humerus[ .Indications for surgery] include, but are not limited
to:

(I) displaced or angulated fracture [that needs
closed ] reduction;

(II) joint involvement;[displaced or angulated
fractureneeding open reduction and internal fixation of thefragments;
and/or ]

(III) associated neurologic or vascular injury
present;[.]

(IV) open fracture.

(iii) Indications for Surgery in Distal Radius Frac-
ture[ . Indications for surgery] include, but are not limited to:

(I) displaced fracture [requiring reduction and
immobilization ];

(II) intra-articular fracture[comminuted dis-
placed fracture requiring reduction and fixation];

(III) open fracture; [and/or]

(IV) acute carpal tunnel syndrome;

(V) associated complex soft-tissue injury (con-
sideration of compartment syndrome).[; and/or

[(VI) failure of outpatient treatment.]

(iv) General Indications[.Indications] for surgery
include, but are not limited to:

(I) displaced fracture [requiring reduction and
immobilization ];

(II) intra-articular fracture[comminuted dis-
placed fracture requiring reduction and fixation];

(III) open fracture; [and/or]

(IV) nonunion of [the] fracture.

(D) Avascular Necrosis.

(E) Intraarticular Pathology (Traumatic Arthritis). In-
dications for surgery include, but are not limited to:

(i) persistent synovitis;

(ii) locking of the joint; [and/or]

(iii) painful [traumatic] arthritis documented radi-
ologically, uncontrollable with NSAID.

(F) Joint Instability. Indications for surgery include,
but are not limited to repeated episodes of instability despite
conservative therapy.
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(G) Lacerations (Tendons, Nerves). Indications for
surgery include, but are not limited to:

(i) loss of function;[open wound; and/or]

(ii) [open] contaminated wound.

(H) Crush InjuriesIndications for surgery include, but
are not limited to:[.]

(i) open fracture(s);

(ii) nail bed disruption:

(iii) malalignment of fragments.

(h) Glossary.

(1) (No change.)

(2) Active care vs. passive care.

(A) Active care - modes of treatment or care requiring
that the injured worker participate in the level of care received.

(B) Passive care - modes of treatment or care which
do not require the injured worker to participate in his or[/] her care;
i.e., the care is "done to" or "applied to" the injured worker (e.g., hot
packs or cold packs)

(3) Acute - beginning abruptly with marked intensity or
sharpness then subsiding after a relatively short period of time.

(4) [(3)] Algorithm - a step-by-step procedural pathway
for solving a problem or accomplishing some end.

(5) [(4)] Assessment/Evaluation - the act or process of
inspecting or testing for evidence of injury, disease or abnormality.

(6) Chronic - developing slowly and persisting for a
long period of time, often for the remainder of the lifetime of the
individual.

(7) [(5)] Chronic pain management - a program which
provides coordinated, goal-oriented, interdisciplinary team services
to reduce pain, improve functioning, and decrease the dependence on
the health care system of persons with chronic pain syndrome.

(8) [(6)] Clinical plateau - a period of time of relative sta-
bility in which the injured worker displays minimal or minor changes
in his/her condition.

(9) [(7)] Clinical progress versus[vs.] lack of clinical
progress.

(A) Clinical progress–documented improvement in the
condition of the injured worker, in response to the injured worker’s
current treatment program.

(B) Lack of clinical progress–documented absence
of change in the condition of the injured worker over a period
of time of no less than one month, requiring re-evaluation of the
injured worker’s condition and re-evaluation of the current treatment
program.

(10) [(8)] Consulting doctor - a doctor who provides an
opinion or advice regarding the evaluation and/or management of a
specific problem, as requested by the treating doctor, the Commission,
or the insurance carrier. A consulting doctor may only initiate
diagnostic and/or therapeutic services with approval from the treating
doctor (see the definition of "referral doctor" in paragraph (39) of
this subsection .

(11) [(9)] Decompensation - the inability of the body
to maintain adequate functioning in the presence of an injured,
abnormal, or nonfunctioning body system

(12) [(10)] Denial parameters - a set of established
elements or boundaries beyond which testing or treatment may be
denied.

(13) [(11)] Diagnosis - the art or act of identifying a
disease or injury from evaluation of its signs and symptoms.

(14) [(12)] Diagnostic module - a standard which estab-
lishes normal parameters or boundaries of time within which to per-
form studies to assist in identifying a disease, injury, or abnormality.

(15) [(13)] Diagnostic tests - objective studies performed
to assist in identifying a disease, injury, or abnormality.

(16) [(14)] Doctor - a doctor of medicine, osteopathic
medicine, optometry, dentistry, podiatry, or chiropractic who is
licensed and authorized to practice.

(17) Exacerbation - an increase in the seriousness of a
disease or disorder as marked by greater intensity in the signs or
symptoms of the patient being treated.

(18) [(15)] Examination - the act or process of inspecting
or testing for evidence of disease, injury, or abnormality.

(19) [(16)] First doctor.

(A) First–preceding all others in time.

(B) First doctor–the initial doctor who evaluates and
treats the injured worker, and who may or may not ultimately become
the treating doctor.

(20) [(17)] Focus review - to critically examine the
prospective, concurrent, and retrospective care received by the injured
worker as related to the compensable injury.

(21) [(18) Frequency of intervention. ]

[(A) Intervention - the process of interfering with a
condition to modify or change its course. ]

[(B)] Frequency of intervention - the number of
occurrences in a specified time in which the health care provider
acts to treat the injured worker.

(22) [(19)] Functional capacity evaluation - a battery of
tests administered and evaluated to determine the injured worker’s
ability to perform tasks related to both his or her daily activities and
his or her job performance. This evaluation consists of the following
elements:

(A) a physical examination and neurological evalua-
tion which includes an assessment of the physical appearance of the
injured worker, flexibility of the extremity joint or spinal region, pos-
ture and deformities, vascular integrity, the presence or absence of
sensory deficit, muscle strength and reflex symmetry;

(B) a physical capacity evaluation which includes
quantitative measurements of range of motion and muscular strength
and endurance; and

(C) a dynamic functional abilities test which includes
activities of daily living, hand function tests, cardiovascular endurance
tests, and static positional tolerance.

(23) [(20)] Health care facility - a hospital, emergency
clinic, outpatient clinic, or other facility providing health care.
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(24) [(21)] Health care practitioner - [. A health care
practitioner is:]

(A) an individual who is licensed to provide or render
and provides or renders health care; or

(B) a non-licensed[nonlicensed] individual who pro-
vides or renders health care under the direction or supervision of a
doctor.

(25) [(22)] Health care provider - a health care facility or
health care practitioner.

(26) [(23)] Impairment - any anatomic or functional
abnormality or loss existing after maximum medical improvement
that results from a compensable injury and is reasonably presumed
to be permanent.

(27) [(24)] Interdisciplinary programs - programs in
which the delivery of services is provided by more than one type
of health care service (e.g., occupational therapy, physical therapy,
counseling services, medical services) and in which there is a
coordination between the disciplines regarding the care plan and the
delivery of care to the injured worker. This[Examples of this] type
of program includes[include] work hardening, outpatient medical
rehabilitation[ ,] and chronic pain management.

(28) [(25)] Intervention - the act or fact of interfering with
a condition to modify it or with a process to change its course.

(29) [(26)] Level of service - refers to primary, secondary,
or tertiary care.

(30) [(27)] Maximum Medical Improvement (MMI) - the
earlier of the following three[two] items:

(A) the earliest date after which, based on reason-
able medical probability, further material recovery from or lasting
improvement to an injury can no longer reasonably be anticipated; or

(B) the expiration of 104 weeks from the date on
which income benefits begin to accrue;or[.]

(C) the date determined as provided by §408.104 of
the Texas Labor Code.

(31) [(28)] Medical necessity - the determination that the
tests or treatment provided is required based on the presenting signs
and symptoms.

(32) [(29)] Module - a standard or unit of measurement

(33) [(30) Objective findings. ]

[(A) Objective - perceptible to persons other than the
affected individual. ]

[(B)] Objective findings - signs, or test results that
can be measured or quantified or are otherwise perceptible to persons
other than the affected individual. Amedical finding of impairment
resulting from a compensable injury, based on competent medical
evidence, that is independently confirmable by a doctor, including
a designated doctor, without reliance on the subjective symptoms
perceived by the employee.

(34) [(31)] Outpatient medical rehabilitation - a program
of coordinated and integrated services, evaluation, and/or treatment
with emphasis on improving the functional levels of the persons
served. The program is interdisciplinary in nature and is applicable to
those persons who have severe functional limitations of recent onset
or recent regression or progression or those persons who have not had
prior exposure to rehabilitation. Services may be directed toward the

development and/or maintenance of the optimal level of functioning
and community integration of the persons served.

(35) [(32)] Primary/secondary/tertiary levels of care.

(A) Primary Level [level] of Care [care] - This[ this]
level of care is generally considered to be appropriate for injured
workers immediately following the compensable injury; however, the
injured worker in this level of care may also be an early postoperative
patient or may be experiencing an acute exacerbation of his or her
[his/her] chronic condition[ pain]. Since partial or total cessation of
work over a brief period of time [(i.e., two to three days maximum)]
is also considered to be part of the primary level of care, further
treatment by a health care provider may not be considered necessary
at this level of care. Little or no deconditioning has occurred
due to the injury, immobilization or decreased activity. The goals
are to prevent[ the prevention of] disease, alleviate [alleviating] or
minimize[minimizing] the effects of the illness or injury and to
maintain function.

(B) Secondary Level[level] of Care[care] - This[this]
level of care is [the first stage of rehabilitation] for those injured
workers who have not returned to productivity after[through] the
normal healing process. This level of care [I t] is designed to
facilitate return to productivity before the onset ofachronic condition
[disability]. This level of care may also be indicated for the injured
worker whose physical capacity to work still does not meet the
job requirements for heavy physical labor after adequate treatment,
thereby causing an inability to return to full duty. It is individualized,
time limited and of limited intensity. The injured worker has a
history of a limited-to-good response to early primary treatment
with persistent symptoms limiting activities of daily living. The
objective physical examination demonstrates findings suggestive of
early deconditioning including loss of range of motion and/or strength
with limitation of activities of daily living. Evidence of mental health
or psychosocial barriers may be present which impede the injured
worker’s clinical progress.

(C) Tertiary Level [level] of Care [care] - This [this]
level of care is interdisciplinary, individualized, coordinated, and in-
tensive.[,] I t is designed for the injured worker who demonstrates
physical and psychological changes consistent with achronic condi-
tion [disability]. In general, differentiation from secondary treatment
includes medical direction, intensity of services, severity of injury,
individualized programmatic protocols with integration of physician,
mental health, and disability or pain management services and speci-
ficity of physical/psychosocial assessment. This level includes [There
is] a documented history of persistent failure to respond to nonoper-
ative or operative treatment which surpasses the usual healing period
for that injury. Psychosocial issues such as substance abuse, affective
disorders, and other psychological disorders may be present.This
level of care is indicated by [There is] a documented inhibition of
physical functioning evidenced by pain sensitivity, loss of sensation,
and nonorganic signs such as fear which produce a physical inhibi-
tion or limited response to reactivation treatment. This level of care
may also be indicated for the injured worker whose physical capacity
to work still does not meet the job requirements for heavy physical
labor after adequate treatment, thereby causing an inability to return
to full duty. This situation would be evidenced by an excessive tran-
sitional period of light duty or significant episodes of lost work time
due to the need for continued medical treatment. This level of care
is also indicated for those injured workers who cannot tolerate either
primary or secondary levels of care.
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(36) [(33)] Proper clinical documentation - written records
which meet the requirements outlined by statute and rule and which
convey thefollowing information to the required parties:

(A) a description of the injury, including the [events
surrounding that injury and the] extent, [and] severity and events
surrounding [of] that injury;

(B) a description of any pre-existing [condition(s)],
complicating [conditions], and/or any non-related conditions;

(C) a [plan of] treatment plan, including proposed
methods,frequency,and probable duration of treatment,with [and]
expected outcomes;

(D) updates to the [plan of] treatment plan as needed,
including the clinical progress of the injured worker[ ,] and any
revisions needed to the treatment plan in light of the injured worker’s
response to treatment;

(E) education/information provided to the injured
worker regarding his or her injury and [plan of] treatment plan , and
the injured worker’s compliance with this [plan of] treatment plan;
and

(F) documentation substantiating the need for devia-
tion from the guideline, if necessary.

(37) [(34)] Reason for denial - refer to paragraph (12) of
this subsection on denial parameters [see denial parameters].

(38) [(35)] Referral - the process of directing or redirect-
ing (as a medical case or a patient) to an appropriate specialist or
agency for definitive treatment.

(39) [(36)] Referral doctor - a consulting doctor who
initiates health care treatments at the requestor with the consent
of the treating doctor.

(40) [(37)] Secondary treatment -refer to paragraph
(35)(B) of this subsection regarding secondary levelof care [see
secondary level of care under primary/secondary/tertiary level of
care].

(41) [(38)] Self-referral - the direction of a patient to
another doctor, institution or facility wherein [whereby] the referring
doctor has a financial or conflict of interest element.

(42) [(39)] Significant neurological deficit - rapidly pro-
gressing symptoms of sensory impairment, progressive numbness, or
increased physiological impairment such as severe weakness, bowel
or bladder dysfunction directly related to the spinal injury.

(43) [(40)] Single point of contact - one person whom the
doctor/health care provider(s) may contact for all questions regarding
a specific injured worker.

(44) [(41)] Sprain - an injury to a ligament.

(A) Mild (Grade 1) - only a few fibers are torn;
ligament is mostly intact and the joint is stable.[;]

(B) Moderate (Grade 2) - more fibers are torn,
resulting in some instability with abnormal joint motion and some
functional loss.[;]

(C) Severe (Grade 3) - ligaments are completely
disrupted and instability may be severe (synonymous with marked).

(45) [(42)] Static - characterized by a lack of movement
or change.

(46) [(43)] Strain - an injury to a muscle.

(A) Mild (Grade 1) - only a few fibers are torn; muscle
is mostly intact and functional.[;]

(B) Moderate (Grade 2) - more muscle fibers are torn
resulting in muscle pain with contraction.[;]

(C) Severe (Grade 3) - tendons are completely dis-
rupted, extreme pain and loss of use of muscle.

(47) Tertiary treatment - refer to paragraph (35)(C) of
this subsection regarding tertiary levelof care.

(48) [(44)] Subjective complaints - report of signs or
symptoms, perceivable only by the injured employee, relating to
the injury and which cannot be independently verified or confirmed
by recognized laboratory or diagnostic tests or signs observable by
physical examination.

(49) [(45)] Time limited - a specific duration of clock or
calendar time which is not exceeded on a routine basis.

(50) [(46)] Treating doctor - the doctor primarily respon-
sible for [coordinating] the employee’s health care for an injury[.]
(synonymous with the terms "primary gatekeeper" and "gatekeeper"
[Primary Gatekeeper]).

(51) [(47)] Treatment duration - calendar time allowed for
treatment for a specific level of care.

(52) [(48)] Treatment module - a standard which estab-
lishes routine parameters of time within which to provide therapy for
the illness or injury.

(53) [(49)] Treatment plan - [ this is] a written document
which must contain the following components:

(A) type of intervention/treatment modality;

(B) frequency of treatment;

(C) expected duration of treatment;

(D) expected clinical response to treatment; and

(E) specification of a re-evaluation timeframe.

(54) [(50) ]Work conditioning - a highly structured, goal-
oriented, individualized treatment program using real or simulated
work activities in conjunction with conditioning tasks. Work
conditioning is a single disciplinary approach.

(55) [(51)] Work hardening - a highly structured, goal-
oriented, individualized treatment program designed to maximize the
ability of the persons served to return to work. Work hardening[
Hardening] programs are interdisciplinary in nature with a capabil-
ity of addressing the functional, physical, behavioral, and vocational
needs of the injured worker. Work hardening[Hardening] provides a
transition between management of the initial injury and return to work
while addressing the issues of productivity, safety, physical tolerances,
and work behaviors. Work hardening[Hardening] programs use real
or simulated work activities in a relevant work environment in con-
junction with physical conditioning tasks. These activities are used to
progressively improve the biomechanical, neuromuscular, cardiovas-
cular/metabolic, behavioral, attitudinal, and vocational functioning of
the persons served.
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1998.

TRD-9802197
Susan M. Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 440–3972

♦ ♦ ♦

TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part III. Texas Youth Commission

Chapter 87. Treatment

Subchapter B. Special Needs Offender Programs
37 TAC §87.91

The Texas Youth Commission (TYC) proposes amendment
to §87.91, concerning family reintegration of sex offenders.
The amendment will specify that certain requirements involving
therapy treatment apply to the family members of a sex offender
committed to TYC as well as to the offender and the victim when
the victim and offender are in the same family. In addition,
the reference to §81.35 of this title, concerning involvement of
victims has been corrected.

Terry Graham, Assistant Deputy Executive Director for Finance,
has determined that for the first five-year period the section is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Mr. Graham also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be greater protection for
the public. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. No private real property
rights are affected by adoption of this rule.

Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Coordinator, Texas Youth Commission,
4900 North Lamar Boulevard, P.O. Box 4260, Austin, Texas
78765.

The amendment is proposed under the Human Resources
Code, §61.0761, which provides the Texas Youth Commission
with the authority to develop programs that encourage family
involvement in the rehabilitation of the child.

The proposed rule implements the Human Resource Code,
§61.034.

§87.91. Family Reintegration of Sex Offenders.

(a) (No change.)

(b) Explanation of Terms Used. Family - As used herein,
shall refer to the family members and/or the victim or potential victim
who live in the home to which the TYC designated youth will return.

(c) [(b)] The offender , the [and the] victim and the
[offender’s] family must have received treatment specific to the sexual
offense prior to the youth’s return to his/her home such that:

(1) the family demonstrates knowledge and understand-
ing of the sex offender’s behavior;

(2) the family agrees to implement specific strategies to
ensure the ongoing safety of the victim or potential victims;

(3) the victim has demonstrated sufficient progress in
therapy to be ready for the offender to return home. See (GAP)
§81.35 [§81.13] of this title (relating to Involvement of Victims);
and
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(4) the offender has demonstrated sufficient progress in
therapy to be ready for the offender to return home. See (GAP),
§81.35 [§81.13]of this title (relating to Involvement of Victims).[and]

(d) [(c)] Direct contact must occur between the therapists
in which a specific reintegration plan is defined and mutually agreed
upon.

(e) [(d)] At a minimum, the reintegration plan must include at
least one face-to-face contact between offender and victim facilitated
by one or both therapists and not in the home.

(f) [(e)] Based upon a successful initial meeting between
offender and victim, an overnight furlough is arranged.

(g) [(f)] Actual home placement should occur only after
mutual agreement between PSW(s), therapists, victim and offender
that trial visits have been successful.

(h) [(g)] There must be a specific plan for continued
treatment and supervision for the offender in the community.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802082
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 424–6244

♦ ♦ ♦
Chapter 91. Program Services

Subchapter A. Basic Services
37 TAC §91.21

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Youth Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Youth Commission (TYC) proposes the repeal
of §91.21, concerning moral values, worship and religious
education. This section is being repealed to allow for the
publication of a new section.

Terry Graham, Assistant Executive Deputy Director of Finance,
has determined that for the first five-year period the repeal as
proposed is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
repeal.

Mr. Graham also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeals will be greater protection
for TYC youth and the public. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the repeal as proposed.

Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Manager, Texas Youth Commission, 4900
North Lamar Boulevard, P.O. Box 4260, Austin, Texas 78765.

The repeal is proposed under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to make rules appropriate to the accomplishment of
its functions.

The proposed repeal implements the Human Resource Code,
§61.034.

§91.21. Moral Values, Worship and Religious Education.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802084
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 424–6244

♦ ♦ ♦
The Texas Youth Commission (TYC) proposes new §91.21,
concerning moral values, worship and religious education. The
new section will expand religious education programs and
services provided for TYC youth. Youth shall have access to
religious services and programs which are non-discriminatory,
voluntary, and community-based. TYC shall provide access
to adult clergy and encourage volunteer participation among
religious groups.

Terry Graham, Assistant Deputy Executive Director for Finance,
has determined that for the first five-year period the section is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Mr. Graham also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be greater protection for
the public. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. No private real property
rights are affected by adoption of this rule.

Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Manager, Texas Youth Commission, 4900
North Lamar Boulevard, P.O. Box 4260, Austin, Texas 78765.

The new section is proposed under the Human Resources
Code, §61.046, which provides the Texas Youth Commission
with the authority to provide for the religious and spiritual training
of children in its custody according to the children’s individual
choices.

The proposed rule implements the Human Resource Code,
§61.034.

§91.21. Moral Values, Worship and Religious Education.

(a) Purpose. The purpose of this rule is to provide for the
opportunity to and encourage youth to develop and internalize a set
of personal moral values.

(b) Texas Youth Commission (TYC) shall provide youth
the opportunity to participate in religious education programs and
services for youth.
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(c) Participation in religious services and counseling shall
be voluntary.

(d) Arbitrary and discriminatory restrictions of religious
freedoms are prohibited.

(e) Halfway house and contract residential programs shall
provide for reasonable access to religious programs, counseling and
other such resources in the community.

(f) Participation in religious programs and services shall
be limited only when documentation indicates threat to the safety
of persons involved or the activity disrupts facility order and/or
discipline.

(g) Youth will be given the opportunity to participate in the
practices of their declared religious faiths that are deemed essential
by the faith’ s judicatory or tradition, limited only by documentation
showing threat to the safety of persons involved in such activity or
that the activity itself disrupts order in the facility.

(h) Youth in TYC operated facilities may request that a
specific religious practice or item be made available to him or her. A
youth’ s request is subject to an assessment and approval process.

(i) TYC shall provide access to adult clergy.

(j) TYC shall encourage the participation of volunteer
religious groups and individuals in its religiousservices and programs.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802083
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 424–6244

♦ ♦ ♦
Subchapter D. Health Care Services
37 TAC §91.89

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Youth Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Youth Commission (TYC) proposes the repeal of
§91.89, concerning suicide alert. This section is being repealed
to allow for the publication of a new section.

Terry Graham, Assistant Executive Deputy Director of Finance,
has determined that for the first five-year period the repeal as
proposed is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
repeal.

Mr. Graham also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeals will be greater protection
for TYC youth and the public. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the repeal as proposed.

Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Manager, Texas Youth Commission, 4900
North Lamar Boulevard, P.O. Box 4260, Austin, Texas 78765.

The repeal is proposed under the Human Resources Code,
§61.034, which provides the Texas Youth Commission with the
authority to make rules appropriate to the accomplishment of
its functions.

The proposed repeal implements the Human Resource Code,
§61.034.

§91.89. Suicide Alert.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802081
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 424–6244

♦ ♦ ♦
The Texas Youth Commission (TYC) proposes new §91.89,
concerning suicide alert. The new section establishes a process
whereby mental health professional(s) assess suicide risk and
assign a suicide alert status or remove a youth from the status.

Terry Graham, Assistant Deputy Executive Director for Finance,
has determined that for the first five-year period the section is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Mr. Graham also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be greater protection for
youth placed in TYC facilities. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed. No
private real property rights are affected by adoption of this rule.

Comments on the proposal may be submitted to Gail Graham,
Policy and Manuals Manager, Texas Youth Commission, 4900
North Lamar Boulevard, P.O. Box 4260, Austin, Texas 78765.

The new section is proposed under the Human Resources
Code, §61.075, which provides the Texas Youth Commission
with the authority to order the child’s confinement under con-
ditions it believes best designed for the child’s welfare and the
interests of the public.

The proposed rule implements the Human Resource Code,
§61.034. § 91.89 Suicide Alert.

§91.89. Suicide Alert.

(a) Purpose. The purpose of this rule is to establish
procedures by which youth who may be at risk for suicide are assessed
and treated in order to minimize the risk of self injury.

(b) Applicability. This rule applies to all youth who are
currently assigned to placement in TYC institutions, halfway houses
and contract residential facilities. This policy does not apply to youth
living at homeor in ahome substituteexcept wherespecifically stated.
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(c) Explanation of Terms Used. Mental Health Professional
(MHP) - An individual who is a Psychiatrist, doctoral level Psychol-
ogist, Associate Psychologist (masters level), or a Social Worker with
an Advanced Clinical Practitioner designation (LMSW-ACP). Desig-
nated Mental Health Professional(s) - The individual having the pri-
mary responsibility and accountability for the evaluation, monitoring
and treatment of all youth referred as suicide risks. This individual
shall be a Psychiatrist or a licensed Psychologist.

(d) Suicide Alert Assignment/Removal Process.

(1) At risk youth will receive suicide screenings and/or
assessments.

(A) A suicide risk screening will be initiated by a
Primary Service Worker (PSW) or the professional equivalent in
contract care when ayouth expresses suicidal intent through words, or
when the youth’s record indicates a history of prior suicidal ideation.

(B) A suicide risk assessment will be initiated by a
MHP when a screening indicates a risk for suicidal action, when
youth expresses suicidal intent through actions, or when the youth’s
record indicates a history of prior suicidal actions.

(2) A designated MHP shall determine whether a youth
is a suicide risk based upon a clinical assessment. The professional
may initiate a suicide alert process or authorize the youth’s return to
regular schedule.

(3) A youth may be removed from suicide alert status
only by the designated MHP who placed the youth on alert.

(4) Youth on suicide alert will receive appropriate coun-
seling/treatment. This youth will be removed from suicide alert after
the youth has stabilized.

(5) Youth on suicide alert status may not be moved to
another placement unless:

(A) the receiving placement is a TYC institution, resi-
dential treatment center or other placement having on-site psychiatric
or psychological staff; or

(B) the designated MHP at the sending site approves
the transfer following consultation between the MHPs at the sending
and receiving sites.

(6) Youth who have been on suicide alert within six
months prior to a placement change are reevaluated by a MHP at
the receiving facility following a placement change.

(e) Implementation Rules.

(1) All staff, including parole officers, are responsible for
reporting a youth believed to be at risk for suicide to a designated
qualified MHP in a TYC facility.

(2) Facility staff shall be informed when a youth in placed
on suicide alert status.

(3) All staff of a contract residential setting shall be
informed when a youth is placed on suicide alert status and
are responsible for following that setting’ s approved suicide alert
procedure.

(4) All direct care staff in TYC operated facilities and in
contract residential settings will receive suicide prevention training.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1998.

TRD-9802080
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 424–6244

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 18. Nursing Facility Administrators
The Texas Department of Human Services (DHS) proposes the
repeal of §§18.17-18.20, concerning formal hearing procedures,
informal disposition, standards of conduct, and administrative
penalties; and proposes new §§18.17-18.20, concerning formal
hearing procedures, informal review, standards of conduct, and
administrative penalties, in its Nursing Facility Administrators
chapter. The purpose of the repeals and new sections is to alter
the procedures for the assessment of an administrative penalty
by allowing consideration of several factors when determining
the amount of the penalty to assess an administrator, including
but not limited to: the seriousness of the violation, including
the nature, circumstances, extent, and gravity of any prohibited
acts, and the hazard or potential hazard to the health, safety, or
economic welfare of the public; the economic harm to property
or the environment caused by the violation; the administrator’s
history of previous violations; and the efforts to correct the
violations. The formal hearing, informal hearing, and standards
of conduct procedures are also revised to reflect DHS policy
and procedures.

Eric M. Bost, commissioner, has determined that for the first
five-year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Mr. Bost also has determined that for each year of the
first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be a
better protection of the health and safety of nursing facility
residents by allowing consideration of factors such as the
seriousness of the violation and the administrator’s history
of previous violations when determining the amount of the
penalty to assess an administrator for a violation of the Texas
Health and Safety Code, Chapter 242, Subchapter I, (Nursing
Facility Administration, §§242.301, added by Acts 1997, 75th
Legislature, Chapter 1280, §1.01), or rules adopted under that
chapter. The rule has no adverse economic effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed sections.

Questions about the content of this proposal may be directed
to Renee Clack at (512) 231-5821 in DHS’s Credentialing
Department. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-164, Texas
Department of Human Services E-205, P.O. Box 149030,
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Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register .
40 TAC §§18.17–18.20

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Human Services or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeals are proposed under the Texas Health and Safety
Code, Chapter 242, Subchapter I, (Nursing Facility Administra-
tion, §§242.301, added by Acts 1997, 75th Legislature, Chapter
1280, §1.01), which authorizes the department to license nurse
facility administrators.

The repeals implement the Texas Health and Safety Code,
Chapter 242.302, as added by Acts 1997, 75th Legislature,
Chapter 1280, §1.01.

§18.17. Formal Hearing Procedures.

§18.18. Informal Disposition.

§18.19. Standards of Conduct.

§18.20. Administrative Penalties.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802175
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: May 15, 1998
For further information, please call: (512) 438–3765

♦ ♦ ♦
The new sections are proposed under the Texas Health and
Safety Code, Chapter 242, Subchapter I, (Nursing Facility Ad-
ministration, §§242.301, added by Acts 1997, 75th Legislature,
Chapter 1280, §1.01), which authorizes the department to li-
cense nurse facility administrators.

The new sections implement the Texas Health and Safety
Code, §§242.301-242.322, (Nursing Facility Administration,
§§242.301, added by Acts 1997, 75th Legislature, Chapter
1280, §1.01).

§18.17. Formal Hearing Procedures.

(a) This section covers the formal hearing procedures and
practices that shall be used by the Texas Department of Human
Services (DHS) if imposing one or more of the sanctions specified in
paragraphs (1)-(6) of this subsection:

(1) revocation of a license;

(2) suspension of a license;

(3) denial of an application to renew a license;

(4) issuance of a written reprimand to a licensee;

(5) requirement of a licensee to participate in additional
continuing education programs; or

(6) placement of a nursing facility administrator’s license
on probation.

(b) Formal hearings shall be conducted under the provisions
of the APA, Government Code, §2001 and hearing procedures in
Chapter 79 of this title (relating to Legal Services).

§18.18. Informal Review.

(a) Before the institution of proceedingsto revokeor suspend
a license or deny an application for the renewal of a license, the Texas
Department of Human Services (DHS) gives the licensee:

(1) notice of the facts or conduct alleged to warrant the
proposed action; and

(2) an opportunity to demonstrate compliance with all
requirements of law for the retention of the license by sending the
Credentialing Department Director or designee a written request for
an informal review. The request must:

(A) be received within ten calendar days of the date
of receipt of DHS’s notice; and

(B) contain specific documentation refuting DHS’s
allegations.

(b) DHS’ s review shall be limited to a review of documenta-
tion submitted by the licensee and information DHS used as the basis
for its proposed action and shall not be conducted as an adversary
hearing. DHS shall give the licensee a written affirmation or reversal
of the proposed action.

§18.19. Standards of Conduct.

The Texas Department of Human Services (DHS) shall impose
sanctionsfor a violation of the Texas Health and Safety Code, Chapter
242, Subchapter I, or rules adopted under that chapter, including the
standards of conduct specified in paragraphs (1)-(26) of this section.

(1) A licensee shall employ sufficient staff to adequately
meet the needs of facility residents as determined by care outcomes.

(2) A licensee shall ensure that sufficient resources are
present to provide adequate nutrition, medications and treatments to
facility residents in accordance with physician orders as determined
by care outcomes.

(3) A licensee shall promote and protect the rights of
facility residents and ensure that employees, contractors, and others
respect the rights of residents.

(4) A licensee shall ensure that residents remain free of
chemical and physical restraints unlessrequired by aphysician’s order
to protect a resident’s health and safety.

(5) A licensee shall report and direct facility staff to
report any suspected case of abuse, neglect, or misappropriation
of resident property as defined in §18.1(b) of this title (relating to
Introduction), to the appropriate government agency.

(6) A licensee shall ensure that the nursing facility is
physically maintained in a manner that protects the health and safety
of residents and the public.

(7) A licensee shall notify and direct employees to
notify an appropriate governmental agency of any suspected cases
of criminal activity as defined by state and federal laws.

(8) A licensee shall post in a conspicuous place and in
clearly legible type, in the facility where employed, the notice pro-
vided by DHS which gives the Credentialing Department’ s address
and telephone number for reporting complaints against an adminis-
trator.
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(9) A licensee shall not knowingly or through negligence,
commit, direct, or allow actions which result or could result in
inadequate care, harm, or injury to a resident.

(10) A licensee shall not knowingly or through negli-
gence allow nursing facility employees to harm facility residents by
coercion, threat, intimidation, solicitation, harassment, theft of per-
sonal property, or cruelty.

(11) A licensee shall not knowingly or through negli-
gence allow or direct employees to contradict or alter in any manner,
the orders of a physician regarding a resident’ s medical or therapeutic
care.

(12) A licensee shall not knowingly commit or through
negligence allow another individual to commit an act of abuse,
neglect, or misappropriation of resident property as defined in
§18.1(b) of this title (relating to Introduction).

(13) A licensee shall not permit another individual to use
his or her license or allow a facility to falsely post his or her license.

(14) A licensee shall not advertise or knowingly partic-
ipate in the advertisement of nursing facility services in a manner
which is fraudulent, false, deceptive, or misleading in form or con-
tent.

(15) A licensee shall not knowingly allow, aid, abet,
sanction, or condone a violation by another licensed nursing facility
administrator of the Texas Health and Safety Code, Chapter 242,
Subchapter I or the department’ s rules adopted under that section
and shall report such violations to DHS.

(16) A licensee shall not make or allow employees,
contractors, or volunteers to make misrepresentations or fraudulent
statements about the operation of a nursing facility.

(17) A licensee shall not allow or direct facility employ-
ees, contractors, or others in a manner which results in the harassment
or intimidation of any person for purposes of coercing that person to
use the services or equipment of a particular health agency or facility.

(18) A licensee shall not falsely bill for goods or services
or allow another person to bill for goods or services other than those
that have actually been rendered.

(19) A licensee shall not make or file false reports or al-
low an employee, contractor, or volunteer to make or file a report that
the licensee knows to be false.

(20) A licensee shall not intentionally fail to file a report
or record required by state or federal law; impede or obstruct such
filings; or induce another person to impede or obstruct such filings.

(21) A licensee shall not use or knowingly allow employ-
ees or others to use alcohol, narcotics, or other drugs in a manner
which interferes with the performance of the administrator’ s or other
person’s duties.

(22) A licensee shall not knowingly or through negli-
gence violate any confidentiality provisions as prescribed by state or
federal law concerning a resident.

(23) A licensee shall not interfere or impede an investiga-
tion by withholding or misrepresenting fact to DHS representatives,
or by using threats or harassment against any person involved or par-
ticipating in the investigation.

(24) A licensee shall not display a license issued by DHS
which has been reproduced, altered, expired, suspended, or revoked.

(25) A licensee shall not knowingly or through negli-
gence allow employees or other individuals to mismanage the per-
sonal funds of residents deposited with the facility.

(26) A licensee shall not bribe, attempt to bribe, harass or
intimidate employees of DHS or other governmental agencies or its
representatives in regard to the administration of the nursing facility.

§18.20. Administrative Penalties.

(a) The Texas Department of Human Services (DHS) may
impose an administrative penalty against a person licensed or
regulated under the Texas Health and Safety Code, Chapter 242,
Subchapter I.

(b) The penalty for a violation may be in an amount not to
exceed $1,000. Each day a violation occurs or continues is a separate
violation for purposes of imposing a penalty.

(c) The amount of the penalty shall be based on:

(1) the seriousness of the violation, including the nature,
circumstances, extent, and gravity of any prohibited acts, and the
hazard or potential hazard created to the health, safety, or economic
welfare of the public;

(2) the economic harm to property or the environment
caused by the violation;

(3) the history of previous violations;

(4) the amount necessary to deter future violations;

(5) efforts to correct the violations; and

(6) any other matter that justice may require.

(d) If DHS determines a violation has occurred, then DHS
shall give written notice by certified mail to the person alleged to
have committed the violation. The notice shall include a:

(1) brief summary of the alleged violation;

(2) statement of the amount of the recommended penalty;
and

(3) statement informing the person of the right to a
hearing on the occurrence of the violation, the amount of the penalty,
or both the occurrence of the violation and the amount of the penalty.

(e) Within 20 calendar days after the date the person receives
the notice, the person may accept, in writing, the determination and
the penalty recommended by DHS or may make a written request for
a hearing.

(f) If the person accepts DHS’s determination and the
penalty that is recommended, DHS shall impose the recommended
penalty.

(g) If the person requests a hearing or fails to respond timely
to the notice, DHS shall set a hearing and give notice of the hearing
to the person. The hearing shall be held in accordance with DHS’s
rules on contested case hearings.

(h) The notice of the hearing decision given to the person
under Chapter 2001, Government Code, must include a statement of
the right of the person to judicial review of the decision.

(i) Within 30 calendar days after the date DHS’s decision is
final as provided by §2001.144, Government Code, the person shall:

(1) pay the amount of the penalty; or

23 TexReg 1924 February 27, 1998 Texas Register



(2) petition for judicial review as provided for in the
Health and Safety Code, §242.316 and the Government Code,
§2001.176; or

(3) do both actions stated in paragraphs (1) and(2) of this
subsection.

(j) The proceedings under this section are subject to Chapter
2001, Government Code.

(k) DHS shall categorize violations in one of the following
severity levels:

(1) Level I - violations that have or had an adverse impact
on resident health and/or safety that includes serious harm, permanent
injury, or death to a resident.

(2) Level II - violations that have or had a potential or
adverse impact on the health and safety of a resident, but less than
Level I; or

(3) Level III - violations that have minimal or no
significant impact on resident health and/or safety.

(l) DHS shall impose an administrative penalty based on the
severity level of the violation as follows:

(1) Level I - $500 - $1,000;

(2) Level II - $250 - $500; and

(3) Level III - $250 or less.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802176
Glenn Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: May 15, 1998
For further information, please call: (512) 438–3765

♦ ♦ ♦

Part XX. Texas Workforce Commission

Chapter 827. Communities in Schools
The Texas Workforce Commission (Commission) proposes
new §§ 827.1-827.2, 827.11-827.14, 827.21, 827.31-827.33,
827.41-827.43 and 827.51-827.55 concerning the administra-
tion of the Communities In Schools (CIS) program. The new
chapter is proposed along with Subchapters A-F as the loca-
tion of the rules pertaining to Communities In Schools.

New Subchapter A is added concerning General Provisions.

New §827.1 of Subchapter A, Purpose, states that these rules
are to implement and interpret the requirements of Texas Labor
Code, Chapter 305 and the provisions of the Communities
In Schools Memorandum of Understanding with the Texas
Education Agency.

New §827.2 defines words and terms used in these rules.

New Subchapter B is added concerning approval of new local
applicant proposals.

New §827.11 states that, subject to funding availability, the
Commission shall publicly solicit proposals for new CIS pro-
grams on an annual basis, either through the Texas Register or
as otherwise determined by the Commission.

New §827.12 details the various components that local appli-
cants must specify in their proposals for CIS programs.

New §827.13 sets forth the procedure for proposal evaluation.

New §827.14 states that no change or amendment may be
made to proposals after submission, and provides exceptions.

New Subchapter C is added concerning approval of renewal
and expansion proposals.

New §827.21 sets forth the continuation re-application proce-
dures applicable to local programs currently contracting with
the Commission for administration of the CIS program.

New Subchapter D is added concerning the funding of CIS local
programs.

New §827.31 sets forth the funding formula for Compensatory
Education Funds. In accordance with Chapter 305 of the Texas
Labor Code, those CIS programs participating as of August 31,
1995 shall have the funds contributed by the state reduced up
to 50% over the next three years. Beginning in Fiscal Year
2002, all Compensatory Education Funds will be allocated to
local workforce development areas based on the proportion of
low-income students and financial resources in the area.

New §827.32 sets forth the funding formula for JTPA funds.

New §827.33 sets forth the funding method for CIS TANF funds.

New Subchapter E is added concerning the program adminis-
tration after approval as a local program.

New §827.41 sets forth the program policy requirements.

New §827.42 sets forth the operational plan requirements.

New § 827.43 sets forth the monitoring requirements applicable
to local programs.

New Subchapter F is added concerning compliance.

New §827.51 sets forth the preventive maintenance and fiscal
accountability provisions.

New §827.52 sets forth the sanctions for non-compliance.

New §827.53 sets forth the violations resulting in sanctions.

New §827.54 sets forth the provisions for notice of sanctions.

New §827.55 sets forth the provision for appeals.

Randy Townsend, Director of Finance, has determined that
for the first five-year period the sections are in effect, there
will be no fiscal impact to state or to local governments as
a result of enforcing or administering the rules. There will
be no foreseeable cost reductions to the state and to local
governments, no net effect on revenues as a result of enforcing
and administering the rules, and no foreseeable implications
relating to costs or revenues to the state or to local governments
associated with implementing these sections. There will be no
effect on small businesses. There are no anticipated costs
to persons who are required to comply with the sections as
proposed.
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Mark Hughes, Director of Labor Market Information, has de-
termined that the proposed rules would have no impact upon
public or private employment.

Alan Miller, Director of Workforce Development Division, has
determined that for each year of the first five years the sections
are in effect, the public benefit anticipated as a result of
enforcing the sections will be providing funding to assist in
reducing youth drop-out rates.

Comments on the proposal may be submitted to Sandra Smith,
Education and Special Services, Texas Workforce Commission
Building, 101 East 15th Street, Room 526BT, Austin, Texas
78778, fax (512) 305-9182. Comments may also be submitted
via e-mail to Ms. Smith at sandra.smith@twc.state.tx.us.

Subchapter A. General Provisions
40 TAC §827.1, §827.2

The new rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt such rules as it deems necessary for the
effective administration of the Act.

Texas Labor Code, Chapter 305 will be affected by this proposal.

§827.1. Purpose.

(a) The purpose of these rules is to implement and interpret
the requirements of Texas Labor Code, Chapter 305, as may
be amended, and the provisions of the Communities In Schools
Memorandum of Understanding with the Central Education Agency.

(b) The mission of the Communities In Schools program in
Texas is to help young people stay in school.

§827.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) At-risk student- student at risk of dropping out of
school, as defined in the Texas Education Code, Title 2, Subchapter
C, §29.081.

(2) Base year - Fiscal year 1996 (FY96).

(3) Board development/board orientation - The technical
support, training, and customer service given to the local program
board of directors by state, national, or regional CIS offices.

(4) Campus needs assessment - An annual survey con-
ducted at each CIS campus to determine services that are provided
through other sources, services needed but not provided, and the po-
tential for CIS to provide additional needed services or integrate ser-
vices to more effectively serve students.

(5) CIS - The Communities In Schools program autho-
rized under the Texas Labor Code, Chapter 305.

(6) CISCMS - The Communities In Schools Case Man-
agement System that is an automated data collection system that
tracks services and outcomes of the case managed students entered
into CIS.

(7) Commission - The Texas Workforce Commission as
established in Texas Labor Code, §301.001.

(8) Community support - An active community based
organization consisting of representatives from key entities in the
community, representing both the public and private sectors of the
community as well as reflecting its ethnic and demographic makeup.
This group, indicating community support, takes the initiative in

spearheading the establishment of a CIS program in the community
prior to the formation of a board of directors which then administers
the CIS program.

(9) Compensatory education funds - General Revenue
allocated by the State Legislature for operation of programs and/or
provision of services designed for students in at-risk situations as
stipulated in the Texas Education Code, §29.081.

(10) Continuation program - a local CIS program which
has contracted with the Commission and provided CIS services for
one or more years.

(11) Contract - The agreement entered into by the local
program board of directors and the Commission to administer the
CIS program.

(12) Educationally disadvantaged student - Those stu-
dents who are eligible for free or reduced-price meals in the national
school lunch program. See Texas Education Code, §42.152.

(13) Expansion - The process of an existing local
program establishing CIS services on a new school campus or in
a new school district.

(14) Financial resources - The appraisal value of the
taxable property assessed by the local appraisal districts located in
the local workforce development area divided by the total student
population in the local workforce development area.

(15) JTPA - The Job Training Partnership Act and the
various programs established under such Act to prepare youths and
adults facing serious barriers to employment for participation in the
labor forceby providing job training and other job services (29 U.S.C.
§§1501 et seq.).

(16) Local applicant - A community based organization
which desires to establish a new CIS program in a local workforce
development area not previously having a CIS program.

(17) Local financial support - Funds or in-kind contribu-
tions from local entities for use in operation of the CIS program.

(18) Local program - A non-profit corporation, estab-
lished in a given community with the purpose of administering the
CIS program, that has a contract with the Commission to administer
the CIS program. Each local program is governed by a local board of
directors which hires an executive director to administer the program.

(19) Local workforce development area - The area as
defined by the Texas Government Code, §2308.252.

(20) Local workforce development board - The area as
defined by the Texas Government Code, §2308.253.

(21) Low-income student - A student who is eligible for
free or reduced-price meals under the National School Lunch and
Child Nutrition Program or other public assistance.

(22) Program year - The period from September 1 to the
following August 31.

(23) Replication - The process of establishing a new CIS
local program in a local workforce development area previously not
served by CIS.

(24) Replication program - A program that will have
the status of a "replication program" for the first year following
establishment of the program. This indicates that it is in a developing
stage and distinguishes it from a continuation program which is
established and on-going.
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(25) School district support - Written support from the
school district indicating willingness and desire to have the CIS
program on its campus.

(26) School-to-Work - A voluntary system that facilitates
the understanding of students and their parents of expectations
of employers and community professionals and provides multiple
opportunities for students to experience success in meeting those
expectations in the workplace and in the community.

(27) State office - The Texas Workforce Commission
office that oversees and administers the Communities In Schools
program, funded through legislatively appropriated funds, throughout
the state.

(28) TANF- Temporary Assistance to Needy Families;
cash assistance and services for eligible individuals as defined in the
federal Personal Responsibility and Work Opportunity Reconciliation
Act of 1996, (7 U.S.C. §§201.1, et seq.).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13
1998.

TRD-9802178
J. Ferris Duhon
Acting Deputy Director of Legal Services
Texas Workforce Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter B. Approval of New Local Applicant
Proposals
40 TAC §§827.11–827.14

The new rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the au-
thority to adopt such rules as it deems necessary for the effec-
tive administration of the Act.

Texas Labor Code, Chapter 305 will be affected by this proposal.

§827.11. Proposal Solicitation.

Subject to funding availability, the Commission shall place a public
noticesoliciting proposals for new CISprogramsin the TexasRegister
annually, or as otherwise determined by the Commission.

§827.12. Proposal Requirements.

(a) The local applicant must specify in the proposal to
establish a CIS program how each of the following components will
beprovided, as well asany other information requested in the Request
for Proposal (RFP).

(1) Supportive guidance - Individual and group services
that address areas of a student’s needs to assist in bringing about
positive results in the student’s life. This includes, but is not limited
to, services such as one-on-one counseling, support groups, crisis
interventions, court advocacy, or probation monitoring.

(2) Health and Human Services coordination - Services
that promote increased health awareness and healthy life-styles in
participants, and which coordinate the provision of social services in
conjunction with other community service providers. This includes,
but is not limited to, services such as health fairs and screenings,

parenting classes, presentations on health issues, first aid classes, or
fitness classes.

(3) Parental involvement - Services and activities to
increase the participation of parents in the student’s educational
experience. This includes, but is not limited to, services such as
parents’ night, newsletters, parent surveys, or home visits.

(4) Pre-employment/employment training and services -
Services planned and conducted to promote career awareness, job
readiness skills, and preparation for and attainment of employment.
This includes, but is not limited to, services such as job clubs, em-
ployment skills training, job shadowing, career fairs, or employment
referrals.

(5) Enrichment activities and experiences - Services
which provide training in positive social, cultural, recreational, and
interpersonal skills and provide experiences to broaden and expand
a student’ s life understanding. This includes, but is not limited
to, services such as field trips, plays, after-school programs, clothes
drives, or arts and crafts.

(6) Educational enhancement - The provision of support
in all educational areas as needed to encourage student achievement
and success in the school experience. This includes, but is not
limited to, services such as tutoring, homework club, college field
trips, English as a Second Language classes, General Equivalency
Degree classes, or study skills.

(b) The local applicant must specify in the proposal to
establish a CIS program a plan for increasing local financial support.

(c) The local applicant must include a description of
strategies and activities demonstrating how the CIS program will
be coordinated with other youth programs in the local workforce
development area. At a minimum, coordination must include School-
to-Work, Titles IIB and IIC of the JTPA, Youth Opportunities
Unlimited (YOU), Youth Fair Chance, and Tech-Prep.

(d) All grant applications for CIS funding must be reviewed
and approved by the local workforce development board serving
the local workforce development area in which the local CIS
program operates prior to submission of the grant application to the
Commission.

§827.13. Procedure for Proposal Evaluation.

Funds shall be awarded for implementation of local programs based
on evaluation of the proposals received in relationship to the criteria
specified in the Request for Proposal (RFP), and based upon funding
availability. The RFP will specify the relative weight given to each
criteria. In the event that funds are not sufficient for all proposals to
be funded, funds shall be awarded on the basis of evaluation criteria
specified in the RFP.

§827.14. Proposal Amendments.

No change or amendment may be made to the proposal after it has
been submitted unless the local applicant can demonstrate to the
Commission that the change:

(1) is necessary due to circumstances beyond its control;

(2) materially affects the proposal;

(3) will enable the local applicant to meet the purposes
and goals of the program; and

(4) will avoid adversely affecting a substantial number of
persons in the targeted population.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13
1998.

TRD-9802179
J. Ferris Duhon
Acting Deputy Director of Legal Services
Texas Workforce Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter C. Approval of Renewal and Expan-
sion Proposals
40 TAC §827.21

The new rule is proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt such rules as it deems necessary for the
effective administration of the Act.

Texas Labor Code, Chapter 305 will be affected by this proposal.

§827.21. Continuation Re-Application Procedures.

(a) Annually, a local program currently contracting with
the Commission for administration of the CIS program must file a
reapplication for continuation of funding. A notice will be issued to
local programs by the Commission advising them of the information
required, the filing deadline, and any other criteria for reapplication.

(b) Continued funding shall be granted, based upon funding
availability, if the local program meets the following criteria:

(1) continued community and school district support;

(2) continued local financial support;

(3) continues to operate in school districts with at least
10% of students identified as at-risk;

(4) compliance with contract provisions;

(5) absence of any unresolved contract issues; and

(6) coordination of services with the local workforce
development boards. Coordination of services may be evidenced by
board members serving on both the local workforce development
board and the CIS board; references in the workforce development
area plan of coordinated activities with CIS; CIS functioning as
a service provider for the workforce development board; and/or
references in the CIS plan to involvement in programs or activities
administered by the local workforce development board.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13
1998.

TRD-9802180
J. Ferris Duhon
Acting Deputy Director of Legal Services
Texas Workforce Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter D. Funding of CIS Local Programs
40 TAC §§827.31–827.33

The new rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt such rules as it deems necessary for the
effective administration of the Act.

Texas Labor Code, Chapter 305 will be affected by this proposal.

§827.31. Compensatory Education Funds.

(a) This Compensatory Education Funds reduction formula
shall only apply to those CIS programs participating as of August 31,
1995.

(b) Based on funds awarded to CIS programs in the base
year, fiscal year 1996, each program shall have the funds annually
contributed by the state reduced by 50% over the next three years.

(c) Funds to CIS programs shall be reduced as follows:

(1) in FY99, by 30% from the base year;

(2) in FY2000, by 40% from the base year; and

(3) in FY2001, by 50% from the base year.

(d) Savings accomplished through the reduction in funds
to participating CIS programs shall be allocated to local workforce
development areas of the state that are not served by a participating
CIS program. The allocation formula shall use the following factors:

(1) percentage of low-income students in the local
workforce development area; and

(2) the financial resources of the local workforce devel-
opment area.

(e) Funds for new programs shall be awarded through a
competitive RFP process.

(f) Funds not awarded through the Request for Proposal
(RFP) process shall be reallocated among contracted CIS programs as
described in subsection (d) of this section. Reallocated funds shall be
limited to program expansion and shall not be used to replace funds
lost through funding reduction.

§827.32. JTPA Funds.

In the event that JTPA funds are made available for the CIS program,
the formula for allocating savings accomplished through the reduction
in Compensatory Education Funds to participating CIS programs
described in §827.31(d) shall be utilized to determine the allocation
of JTPA funds.

§827.33. Temporary Assistance for Needy Families (TANF) Fund-
ing.

TANF funding shall be subject to a competitive Request for Proposal
(RFP) process for FY99.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13
1998.

TRD-9802181
J. Ferris Duhon
Acting Deputy Director of Legal Services
Texas Workforce Commission

23 TexReg 1928 February 27, 1998 Texas Register



Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter E. Program Administration After Ap-
proval as a Local Program
40 TAC §§827.41–827.43

The new rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt such rules as it deems necessary for the
effective administration of the Act.

Texas Labor Code, Chapter 305 will be affected by this proposal.

§827.41. Program Policy Requirements.

(a) Expenditure policies. The local programs shall adhere
to the Commission’ s policies regarding procurement of goods and
services in expenditure of funds.

(b) Records retention. Local programs shall maintain all
documentation for a minimum of threeyears. In theevent of litigation
or an unresolved audit discrepancy, the local program shall retain the
records until the litigation or discrepancy is resolved.

(c) Information requests. The local programs shall comply
with all Commission requests for additional information for purposes
of evaluation.

(d) Identification. The local programs shall use the name
"Communities In Schools of Texas" for purposes of identification.
Only those programs which have complied with all requirements set
forth by the Commission are entitled to use the name "Communities
In Schools of Texas."

(e) Governance. Each local board is governed by a local
board of directors.

(f) Training. Each local program must meet national
and state training requirements, as stated in its contract with the
Commission. Local programs that fail to meet such requirements may
be deemed out of compliance and shall be subject to withholding of
funds until the local program is in compliance.

(g) Data collection. Each local program shall utilize the
CISCMS or other system as designated by the Commission to track
all students served by the CIS program.

(h) Cost limitations. The administrative costs for operation
of a local CIS program shall not exceed 15%.

§827.42. Operational Plan.

(a) The local program shall prepare an annual operational
plan (plan) which shall be submitted in accordance with the date
established by the Commission in the annual planning guidelines.

(b) Prior to submission of the plan to the Commission, all
annual plans for CIS funding must be reviewed and approved by
the local workforce development board serving the local workforce
development area in which the local CIS program operates.

(c) The Commission shall issue planning guidelines by
August of each year. In addition to the content specified in the
planning guidelines, the plan shall include the following:

(1) the program goals and objectives;

(2) the services necessary to implement all six CIS
components on each campus;

(3) the needs and resource assessment, which includes a
letter of agreement between the local CIS program and the school
district;

(4) a description of the linkage between community and
campus needs and available and provided services;

(5) a self-evaluation and monitoring plan;

(6) an annual marketing plan which defines the CIS
mission, identifies target markets, and establishes a strategy for
implementation;

(7) a Program Profile Document;

(8) a Program Volunteer Plan;

(9) a description of strategies for developing additional
local financial resources; and

(10) a description of strategies and activities demonstrat-
ing how the CIS program will coordinate with other youth programs
in the local workforce development area. At a minimum, coordination
must include School-to-Work, Titles IIB and IIC of the JTPA, Youth
Opportunities Unlimited (YOU), Youth Fair Chance, and Tech-Prep.

(d) The Commission shall review the CIS board’s plan along
with any comments from local workforce development boards. The
Commission may approve the plan, require modifications to the plan,
or disapprove the plan.

§827.43. Monitoring

(a) The local programs shall evaluate their programs on an
ongoing basis and submit two reports per program year in accordance
with the contract.

(b) The local programs shall comply with Commission
audits, monitorings, and evaluations.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13
1998.

TRD-9802182
J. Ferris Duhon
Acting Deputy Director of Legal Services
Texas Workforce Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter F. Compliance
40 TAC §§827.51–827.55

The new rules are proposed under Texas Labor Code, §301.061
which provides the Texas Workforce Commission with the
authority to adopt such rules as it deems necessary for the
effective administration of the Act.

Texas Labor Code, Chapter 305 will be affected by this proposal.

§827.51. Preventive Maintenance.

(a) Local programs that fail to meet the requirements
stated in the contract with the Commission shall be deemed out of
compliance and may be subject to withholding of funds.

(b) Preventive maintenance measures, developed to ensure
program outcome and provide fiscal accountability, will include tech-
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nical assistance, timely and effective program and fiscal monitoring,
and quality assurance reviews.

(1) Technical assistance is performance-driven and
outcome-based, stressing the sharing of information and best practice
models. The focus is on providing assistance to front-line staff as
they deliver basic services. Assistance is provided for both fiscal
and program issues.

(2) Program and Fiscal Monitoring assistance may in-
clude site visits, desk reviews, and analysis of both financial and
program outcomes to help identify potential weaknesses before such
weaknesses result in sub-standard performance or questioned costs.
Monitoring may result in recommendations that provide practical so-
lutions that can be used to take immediate corrective action.

(3) Quality Assurance assistance includes routine evalu-
ation of essential quality indicators and certification systems which
will be enhanced with timely and relevant professional training to
help develop and maintain the knowledge, skills, and abilities re-
quired across program lines.

§827.52. Sanctions for Non-Compliance.

The Commission may impose the following levels of sanctions, as a
result of non-compliance by a local program.

(1) Level One Sanctions may be imposed as a response
to a contractual breach or failure to comply with specific state and
federal requirements and Commission policies. Level One Sanctions
may include, but are not limited to, one or more of the following
actions:

(A) a requirement that the local program staff partici-
pate in technical training and quality assurance workshops designated
by the Commission;

(B) development and implementation of a formal
corrective action plan to address the weaknesses identified;

(C) submission of additional or more detailed finan-
cial or performance reports;

(D) designation as a high-risk program, requiring ad-
ditional monitoring visits; or

(E) repayment of disallowed costs.

(2) Level Two Sanctions may be imposed as a response
to a severe problem and the potential negative impact such a problem
may have on the local workforce development area or the state. Level
Two Sanctions may include, but are not limited to, one or more of
the following actions:

(A) imposition of one or more Level One sanctions;

(B) restrictions on the local program’s ability to draw
down funds;

(C) possible delay, suspension, or denial of contract
payments;

(D) requirement of advance approval by Commission
for program actions;

(E) requirement that a Commission representative be
present at all meetings; or

(F) reduction of contract allocations in future periods;

(3) Level Three Sanctions may be imposed where a
severe or continued failure to comply with state or federal laws,
regulations or Commission policies has gone uncorrected. Level

Three Sanctions may include, but are not limited to, one or more
of the following actions:

(A) imposition of one or more Level One sanctions;

(B) imposition of one or more Level Two sanctions;

(C) deobligation of current year funds;

(D) contract suspension or termination; or

(E) submission and Commission approval of a correc-
tive action plan.

§827.53. Violations Resulting in Sanctions.

(a) Violations which may result in the imposition of Level
One Sanctions include, but are not limited to, the following:

(1) failure to attain or maintain annual performance
within 90% of the contracted standards;

(2) failure to submit required financial or performance
reports;

(3) failure to take corrective action to resolve findings
identified during monitoring, investigative reviews or program re-
views;

(4) breach of administrative and service contract require-
ments; or

(5) failure to retain required service delivery and financial
records.

(b) Violations which may result in the imposition of Level
Two Sanctions include, but are not limited to, the following:

(1) failure to rectify a Level One sanction within 180
days of notice;

(2) committing a second violation within the same fiscal
year;

(3) failure to rectify reported threats to the health and
safety of program participants within thirty days of notice; and

(4) failure to attain or maintain annual performance
within 75% of contracted standards.

(c) Violations which may result in the imposition of Level
Three Sanctions include, but are not limited to, the following:

(1) failure to rectify a Level One sanction within 360
days of notice;

(2) failure to rectify a Level Two sanction within 180
days of notice;

(3) committing three or more Level One violations or
two or more Level Two violations within the same fiscal year;

(4) failure to rectify reported threats to the health and
safety of program participants within 90 days of notice; and

(5) failure to return annual performance to 75% of
contracted standards within two program years.

§827.54. Notice of Sanctions.

(a) The specific sanctions to be imposed on a local program
by this policy shall be determined by Commission staff.

(b) The Commission shall issue a written notice of pending
sanctions indicating the violation, the corrective action, and the level
of sanction.
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(c) The written notice of pending sanctions shall be sent,
at least five working days prior to the effective date of the sanction,
to the CIS Board Chair, the CIS Executive Director, and the local
workforce development area Board Chair.

(d) All notices of sanctions shall be sent by facsimile (fax)
transmission, and by regular mail for Level One sanctions, or by
certified mail, return receipt requested, for Level Two or Level Three
sanctions.

(e) The effective date of notice shall be the date the facsimile
transmission notice is sent to the CIS Board. If the notice is
transmitted or recorded asdelivered after 5:00 p.m., then thefollowing
business day shall be considered the date of notice.

§827.55. Appeals.
(a) CIS Boards may appeal a decision by the Commission

under this Chapter.

(b) A CIS Board must submit a request for appeal within ten
days of the date of a notice of sanctions. The request for appeal must
be directed to the General Counsel, Texas Workforce Commission,
101 East 15th Street, Room 614, Austin, Texas 78778.

(c) All appeals and hearings shall be referred to a hearing
officer, and shall beconducted under theapplicable hearing provisions
depending on the source of funding. The hearing officer will receive
oral and written evidence from both parties and shall prepare a written
proposal for decision.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 13,
1998.

TRD-9802183
J. Ferris Duhon
Acting Deputy Director of Legal Services
Texas Workforce Commission
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
TITLE 43. TRANSPORTATION

Part I. Texas Department of Transporta-
tion

Chapter 9. Contract Management

Subchapter C. Contracting for Architectural ,[
and] Engineering,and Surveying Services
43 TAC §§9.30-9.33, 9.37-9.39, 9.41-9.43

The Texas Department of Transportation proposes amendments
to §§9.30-9.33, 9.37-9.39, and 9.41-9.43, concerning contracts
for architectural, engineering, and surveying services.

The amendments to §§9.30-9.33, 9.37-9.39, and 9.41-9.43, are
necessary to comply with Senate Bill 626, 75th Legislature,
1997, which amended Government Code, Chapter 2254, Sub-
chapter A, the Professional Services Procurement Act. The
subchapter specified a two-step hiring procedure for hiring ar-
chitects and engineers. The first step is to find the most highly
qualified provider, and the second step is to negotiate a fair

and reasonable price. Although land surveying services were
previously included in the subchapter, land surveyors were not
required to be hired using the two-step procedure. Senate Bill
626 added land surveying services to this required procedure.

The amendments are also necessary to comply with Senate Bill
370, §1.23, 75th Legislature, 1997, which amended Transporta-
tion Code, §223.041 to require the department to use private
sector engineering-related services in accomplishing its activi-
ties in providing transportation projects.

Section 9.30 includes land surveying service providers in the
purpose of the subchapter.

Section 9.31 clarifies existing terms and deletes terms that are
no longer necessary.

Section 9.32 provides that surveying and mapping services will
be included in the types of work for which the department may
contract, and the policy of the department to use private sector
engineering services to assist in transportation projects.

Section 9.33 eliminates the use of the Texas Register for
publication of notices and provides that the department will
advertise the project in the local newspaper. The section
clarifies that in the letter of interest the proposed team must
demonstrate that the provider has a professional engineer,
architect, landscape architect or surveyor registered in Texas
that will sign and/or seal the work to be performed on the
contract, and the letter of interest should include similar project-
related experience.

Section 9.37 clarifies the negotiation period and extensions of
that period, and that federally-funded contracts are not based
on a percentage of construction cost. The section provides that
a contract may be canceled if negotiations are unsuccessful and
that a written complaint relating to the selection process may be
sent to the deputy executive director.

Section 9.38 clarifies that the provider will correct errors and
omissions in the work, and a subprovider will be evaluated in
the quality of performance category, and not in the categories of
management, cost administration, and timeliness. The section
provides that an interim audit may be performed at any time and
the final audit does not need to be performed as a site audit.

Section 9.39 provides that the provider will be selected on a
random basis with no provider receiving more than one contract
more than any other provider.

Section 9.41 provides the precertification requirements for reg-
istered professional land surveyors in accordance with Senate
Bill 626 and extends the department’s time to process precerti-
fication information from 30 to 60 days. The section deletes the
standard evaluation form from the documents to be included in
the precertification questionnaire packet, all references to dead-
line dates that have already passed, and the provision that the
department will publish a notice requesting submittal for precer-
tification in the Texas Register. The section provides that the
department will publish instructions concerning submittal of in-
formation for precertification annually in the Texas Register and
daily on an electronic bulletin board, and a written complaint
relating to the selection procedure may be sent to the deputy
executive director.

Section 9.42 clarifies the audit process, allows more flexibility
in obtaining an overhead rate audit, and establishes a deadline
for the audit report. The section clarifies that compensation for
provider services may be based on a lump sum contract, and
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administrative qualification is not necessary for the providers
that are compensated based on units of service rates or percent
of construction. The section provides that an independent audit
organization may perform the overhead rate audit, and requires
that the end of the fiscal period of the audit report must be within
18 months of the provider selection.

Section 9.43 clarifies: existing qualification categories and adds
a category for registered professional surveyors; that precertifi-
cation only applies to a contract which requires a professional
engineer, registered architect, registered landscape architect or
registered professional land surveyor; that for precertification,
the department will accept experience gained in other states for
which that experience is recognized by the appropriate Texas
Board, but that for contract execution, the provider must be
licensed in Texas; and category 2.1 to provide that projects
must be accurately completed. This section: increases the de-
partment’s access to a broader range of firms with qualified
personnel in categories 2.10 and 2.11.1; specifies certification
levels for work categories 12.1.1 and 12.2.1; establishes ac-
tual number of years of experience required for work categories
14.1.1, 14.2.1, 14.3.1, and 14.4.1; and establishes work cat-
egory 15.5.1 - state land surveying, to include precertification
requirements for registered professional land surveyors as man-
dated by Senate Bill 626.

Frank J. Smith, Director, Budget and Finance Division, has
determined that for the first five years the sections are in effect,
there will be fiscal implications as a result of enforcing or
administering the sections. The anticipated estimated increase
in cost to the state is $82,570 for each year in Fiscal Years
1998-2002. There are no anticipated fiscal implications for
local governments as a result of enforcing or administering the
sections.

The cost of compliance with the section for small businesses
who do not currently provide an annual overhead audit, will be
between $3,000 and $7,500 per year if a provider of surveying
services is awarded a contract or subcontract greater than
$250,000. The cost of personnel to complete the precertification
documents is estimated at $1,200.

There is no anticipated economic cost to persons who are
required to comply with the rules as proposed. The average
provider of surveying services should save between $14,000
and $16,000 each year of the next five fiscal years.

Robert L. Wilson, Director, Design Division, has certified that
there will be no significant impact on local economies or
overall employment as a result of enforcing or administering
the sections.

Mr. Wilson has determined that for each year of the first five
years the sections are in effect the public benefit anticipated
as a result of the amendments will be to expedite the time
required between the publication of notice and execution of a
contract with a provider of surveying services, reduce repetitive
paperwork, and ensure the competence and capabilities of
providers. There is no effect on small businesses.

Written comments on the proposal may be submitted to Mr.
Robert L. Wilson, Director, Design Division, Texas Department
of Transportation, 125 East 11th Street, Austin, Texas 78701.
The deadline for receipt of written comments will be 5:00 p.m.
on March 30, 1998.

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission

with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation; and Government
Code, Chapter 2254, Subchapter A, the Professional Services
Procurement Act, which sets forth requirements for selection
and contracting of architectural and engineering services.

No statutes, articles, or codes are affected by the proposed
amendments.

§9.30. Purpose.
This subchapter establishes standard procedures for selection and
contract management of architectural, [and] professional engineering,
and land surveying service providers in accordance with Government
Code, Chapter 2254, Subchapter A, the Professional Services Pro-
curement Act and Transportation Code, §223.041. This subchapter
only applies to a contract which requires a professional engineer, reg-
istered architect, registered landscape architect, or registered profes-
sional land surveyor. Subproviders may be precertified for contracts
which require architectural, engineering, or surveying services.

§9.31. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

Constructability - The ability of a project to be easily and accurately
constructed from information presented in plans and specifications[ ,
and requiring few clarifications or revisions].

[Consultant approval team (CAT) - The district, division, or special
office team that approves the provider for the contract. ]

[Current dollar volume of contract - The total dollar amount of fees
under an active, authorized contract to a provider by the department,
on which the work is less than 90% complete, including fees as
a prime provider (less any fees for work subcontracted), and fees
resulting from a subcontract through another prime provider.]

[District, division or special office consultants review committee
(DCRC) - A department committee that drafts RFPs, evaluates
proposals, and recommends providers for selection.]

[Preproposal meeting - A meeting held to answer questions regarding
the contract and the RFP.]

Professional services provider (provider) - An individual or entity that
provides engineering, [or] architectural, or surveying services.

§9.32. Provider Services Policy.
Pursuant to Transportation Code, §223.041, it is the policy of
the department to [regarding the regular] use [ of] private sector
professional services to assist in accomplishing its activities in
providing transportation projects. Beginning in fiscal year 2000, the
department will increase its expenditure to private sector providers
for engineering-related services at least one percentage point per year
until theexpenditure level for afiscal year reaches aminimum of 35%.
In addition, for preliminary construction engineering and engineering
design, the department will seek to achieve a balance between the use
of department employees and the use of private contractors, provided
the costs are equivalent. In order to do so, the department may
contract the following types of work:

(1)-(5) (No change.)

(6) architectural observation and inspection; [ and]

(7) surveying and mapping; and

(8) [(7)] other engineering,[ or] architectural, or survey-
ing services as defined in Government Code, Chapter 2254, Subchap-
ter A.
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§9.33. Notice and Letter of Interest.

(a) Notice.

(1) Electronic notice. Not less than 21 days before the
letter of interest due date, the [Texas Register. The] department will
post on an electronic bulletin board [prepare] a notice identifying the:

(A) [a] proposed contract or RFP number;[,]

(B) work category codes;[,]

(C) type of selection in accordance with §9.39 of this
title (relating to Selection Types);[,]

(D) general description of the project and work to be
done;[,]

(E) [and] a due date for providers to send letters of
interest to the department;and

(F) qualification information if the work type is not
listed as a category in §9.43 of this title (relating to Qualification
Requirements by Work Group). [The department will file this notice
with the Texas Register to be published no later than the 14th day
preceding the deadline for receiving the letter of interest. If the notice
fails to appear in the Texas Register, the department will consider the
notice posted.]

(2) Newspaper notice. Not less than 21 days before the
letter of interest due date, the department will publish in a local
newspaper within the district in which the work will be performed
a notice. If the notice fails to appear in the local newspaper, the
department will consider the notice posted. The notice will contain
the:

(A) proposed contract or RFP number;

(B) general description of the project and work to be
done;

(C) due date for providers to send letters of interest
to the department;

(D) contact person; and

(E) location of the electronic bulletin board that
contains more information.

[(2) Electronic notice. Not later than the 10th day
preceding the deadline for receiving the letter of interest, the
department will post on an electronic bulletin board a notice
containing the same information as the notice published in the Texas
Register.]

(3) Organizations. The department will publish quarterly
a statewide list of projected contracts for consulting engineering,
[and] architectural,and surveying services and will provide a copy of
each list to community, business, and professional organizations for
dissemination to their membership.

(b) Letter of interest.

(1)-(2) (No change.)

(3) To be considered:

(A) a prime provider or a subprovider [, providers]
must be precertified by the deadline for receiving the letter of interest
in accordance with §9.41 of this title (relating to Precertification)
unless the work category is not listed in §9.43 of this title (relating
to Qualification Requirements by Work Group); and [. (A notice for
a category not listed in §9.43 of this title (relating to Qualification

Requirements by Work Group) will state the deadlines for submittal
of the letter of interest and qualification information.) ]

(B) the proposed team must demonstrate that they
have a professional engineer, architect, landscape architect, or sur-
veyor registered in Texas who will sign and/or seal the work to be
performed on the contract.

(4) The letter of interest shall include;

(A)-(C) (No change.)

(D) similar [special] project related experience;

(E)-(G) (No change.)

§9.37. Selection.

(a)-(c) (No change.)

(d) Submittal of selection. The managing officer will
submit the contract evaluation summary, evaluation documentation,
certification that the [current approved] procedures provided by this
subchapter were used and recommendation for selection to the CRC
for review. After review, the CRC will advise the deputy executive
director, or designee, if approved procedures were followed in the
selection. If the procedural review is acceptable, the deputy executive
director will concur with the selection.

(e) (No change.)

(f) Negotiations.

(1) Selected provider. The department will enter into
negotiations with the selected provider. The provider shall submit the
information required for the contract, including a work outline, work
schedule, and cost proposal. If the information is not submitted to the
department prior to selection, the provider shall meet requirements
for administrative qualification in accordance with §9.42 of this title
(relating to Administrative Qualification) to determine the fairness
and reasonableness of the contract price. State funded architectural
contracts are based on percentage of construction cost as provided in
the General Appropriations Act. Federally funded contracts are not
based on percentage of construction cost.

(2) Contract execution. The provider shall sign the
contract within 35 working days from the date of notification to the
provider. The CRC may grant a 30-working day extension. The
deputy executive director may authorize an additional extension, for
a period not to exceed 30 days. An extension must be authorized
before the expiration of the negotiation period or previous extension.
[Additional extensions must be authorized by the deputy executive
director, for a period not to exceed 30 days.]

(3) Selection of alternative providers. If the department
is unable to execute a satisfactory contract containing a fair and
reasonable price within the allotted time period with the selected
provider, negotiations shall formally end with that provider and
negotiations shall, upon written approval of the managing officer,
begin with the provider ranked next. Negotiations shall be undertaken
in this sequence until a contract is awarded or canceled .

(4) DBE/HUB goal documentation. The selected
provider shall provide written documentation that the provider has
met the specified DBE/HUB goal or made a good faith effort to
meet the goal in accordance with §9.38(a) of this title (relating to
Contract Management), [and] §9.40 of this title (relating to DBE/
HUB Goals),and §9.55 of this title (relating to Good Faith Effort).
If the provider does not submit such documentation, the department
will cease negotiation with the provider and enter into negotiation
with the next provider in the order of preference for this contract.
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Evidence of good faith effort shall be submitted to the managing
officer, through the department’s project manager, for review and
acceptance.

(g) Appeal. A provider may file a written complaint
concerning the selection process with the deputy executive director
of transportation planning and development or his or her designee.

§9.38. Contract Management.

(a) DBE/HUB participation.

(1) DBE/HUB program goals may be satisfied by the
prime provider. DBE/HUB participation opportunities are more
specifically addressed in §§9.50-9.61 of this title (relating to Business
Opportunity Programs).

(2) If the prime provider or the subprovider is a DBE/
HUB, all work in the trade or profession of that DBE/HUB provider
must be accomplished by employees of that provider in accordance
with Government Code, Chapter 2161 [Texas Civil Statutes, Article
601i].

(b) Subcontracts.

(1) A prime provider shall perform at least 30% of
the contracted work with its own work force. No subprovider
[subcontractor ] may perform a higher percentage of the work than
the prime provider.

(2)-(4) (No change.)

(c) Operations.

(1)-(3) (No change.)

(4) Suspension of work. The department may suspend
the work by:

(A) verbally notifying the provider; and

(B) providing written notification of the suspension,
including:[;]

(i) [(C)] identifying the reason for suspension; and

(ii) [(D)] identifying approximate length of suspen-
sion and payment based on actual work completed as of the date of
suspension.

(5) Payment on provider [engineering ] contracts. Pay-
ment for eligible costs will be made within 30 days after receiving
a correct invoice. Payment may be withheld pending verification of
satisfactory work performed. To receive payment for services, the
provider shall submit to the department project manager:

(A)-(C) (No change.)

(6) Interim audit. The department may perform interim
audits [require the services of the provider during the construction
phase to review shop drawings, plans or procedures, or perform
other services related to its design. If these services are anticipated,
the department may request an interim audit upon completion and
approval of the plans, specifications, and cost estimate.]

(d) (No change.)

(e) Errors and omissions.

(1) Policy. It is the department’s policy to require
providers to [perform such additional work as may be necessary to]
correct errors or omissions in the work [required under the contract]
without undue delay and without additional cost to the department.

(2) (No change.)

(f) Contract close out.

(1) Final audit. The department audit office will perform
an [a site] audit of the provider’s records in accordance with the terms
of the contract.

(2) (No change.)

(g) Provider performance evaluations.

(1) If the contract duration is greater than 18 months,
the department project manager will evaluate the prime provider’s
or subprovider’s performance [in the categories of management, cost
administration, quality, and timeliness] upon completion of a phase,
upon exemplary performance, [and] on an interim basis, and on
completion of the contract. The interim basis evaluation will occur
at least [not less than] once every 12 months, or when the managing
office determines that the work is behind schedule or not being
performed according to the contract. [In all contracts, the prime
provider and subprovider will also be evaluated upon completion of
the contract.] An evaluation of constructability will be performed on
an interim basis at least [not less than] every 12 months and upon
completion of the construction contract, if applicable.

(2) The department will evaluateaprime provider, using a
numerical score, in thecategories of management, cost administration,
quality, and timeliness. [The prime provider and subprovider will
receive a numerical score in each evaluation category for each work
category they performed.] The prime provider will also receive an
overall contract evaluation in each of the evaluation categories.

(3) The department will evaluate a subprovider’ s quality
of performance using a numerical score.

(4) These performance evaluations will be entered into
the CCIS database identified in §9.41 of this title (relating to
Precertification), and will be used in determining the qualifications of
the prime provider or subprovider in accordance with §9.34 of this
title (relating to Determination of the Short List).

(5) The evaluations will be given to the prime provider or
subprovider for review and comment. Prime provider or subprovider
comments, if submitted to the department, will be noted in the
database.

§9.39. Selection Types.

The department will perform three types of contract selections.

(1) (No change.)

(2) Multiple contract selection. More than one contract,
of similar work types and estimated amounts, will result from the
contract notice. The notice [RFP] will indicate the number and type
of contracts to result from the advertisement [notice], and specify a
range of scores for prime providers that will be considered equally
qualified to perform the work.

(A) If more prime providers fall within the specified
range than the anticipated number of contracts, prime providers will
be selected on a random basis.

(B) If the anticipated number of contracts is greater
than the number of prime providers that fall within the specified
range, then each prime provider will be selected for one contract
on a random basis for the excess contracts. Each of the remaining
contracts will be randomly awarded to the prime providers who fall
within the specific range until all providers have two contracts or all
contracts have been awarded. If there is stil l an excess of contracts,
then the process repeats.

(3) (No change.)
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§9.41. Precertification.

(a) (No change.)

(b) Application.

(1) Registered [Professional] architects, [and] profes-
sional engineers,landscape architects, and registered professional sur-
veyors or their related subproviders who desire to be precertified by
the department to perform work on architectural,[or] engineering,or
surveying contracts shall submit a completed precertification ques-
tionnaire to the CRC for review and determination of precertification
status.

(2) A questionnaire, in a form prescribed by the depart-
ment, or a precertification information packet may be obtained by
contacting the Texas Department of Transportation, Design Division
- Consultant Review Committee, 125 East 11th Street, Austin, Texas
78701-2483 [78701].

(3) (No change.)

(4) The precertification information packet will include:

(A)-(C) (No change.)

[(D) copies of the department’s standard evaluation
forms;]

(D) [(E)] copies of the department’s standard con-
tracts, with attachments;

(E) [(F)] instructions for administrative qualification;
and

(F) [(G)] department overhead guidelines.

(5)-(6) (No change.)

(c) Instructions [Notice]. The department will publish
instructions concerning submittal of information for precertification
[have published a notice] annually in the Texas Register and daily
on an electronic bulletin board [requesting prime providers and
subproviders to submit information for precertification].

(d) (No change.)

(e) CCIS. The department will maintain the CCIS contain-
ing qualification information submitted in the precertification ques-
tionnaire by the prime provider or subprovider. [The department will
use information obtained from the CCIS effective April 1, 1997.]

(f) (No change.)

(g) Precertification review.

[(1) Prime providers and subproviders submitting appli-
cations for precertification at least 90 days prior to April 1, 1997,
will be precertified by April 1, 1997, or notified in writing that they
did not meet the requirements for precertification or that additional
information is required for review.]

[(2) Prime providers and subproviders submitting appli-
cations between 90 days prior to and 60 days after April 1, 1997,
will be precertified within 90 days after April 1, 1997, or notified in
writing within the same time period that they did not meet the re-
quirements for precertification or that additional information will be
required for review.]

(1) [(3)] Prime providers and subproviders [submitting
more than 60 days after April 1, 1997,] will be precertified within
60 [30] days of receipt of the submittal or notified in writing within
the same time period that they did not meet the requirements for

precertification or that additional submittals will be required for
review.

(2) [(4)] If requested to submit additional information
for review, the prime provider or subprovider shall submit such
information within 30 days of receipt of the department’s request
for such information. If the information is not provided within 30
days after receipt of the request, the application for precertification
will be processed with the information available. The department will
make a determination on precertification status within 60 [30] days
of receipt of the additional information [,or by the date specified
in paragraph (1) or (2) of this subsection, whichever time period is
longer].

(3) [(5)] The department will consider the following
factors in reviewing the precertification questionnaires as specified
in §9.43 of this title (relating to Qualification Requirements by Work
Group):

(A) current [State of Texas] license or registration;

(B) personal experience and training; and

(C) other requirements of §9.43 of this title (relating
to Qualification Requirements by Work Group).

(h) (No change.)

(i) Appeal. A prime provider or subprovider may appeal
denial of precertification by submitting additional information within
30 days of receipt of written notification of denial to the CRC in
Austin. This information shall justify why the prime provider or
subprovider meets the requirements for precertification. The CRC
will review the information and make a determination regarding
precertification. Aprovider may file a written complaint regarding
selection for precertification with the deputy executive director of
transportation planning and development or his or her designee [The
decision of the CRC shall be final].

§9.42. Administrative Qualification.

(a) Exception. Administrative qualification is not necessary
for provider [Providers’ compensation for] services included in Group
6 - bridge inspection, Group 12 - materials inspection and testing,
Group 14 - geotechnical services, Group 15 - surveying and mapping,
and/or Group 16 - architecture of §9.43 of this title (relating to
Qualification Requirements by Work Group).Providers compensation
for these services is based on units of service rates or alump sum
contract [percent of construction and administrative qualification is
not necessary ].

(b) Time to provide information. Prime providers and
subproviders may provide information described in this section prior
to selection. This information must be provided after selection.
The administrative qualification submittal is a separate submittal
from the precertification submittal, and is submitted to the Texas
Department of Transportation, Audit Office, 8th Floor, 125 [125th]
E. 11th Street, Austin, Texas78701-2483 [78701]. Administrative
qualification submittals will not be received by the CRC. Submission
prior to selection is encouraged to facilitate timely contract execution
requirements.

(c) Evaluation factors. The department will consider the
following factors in determining qualifications of prime providers or
subproviders.

(1) (No change.)

(2) Overhead rate audit. The prime provider or sub-
provider must submit an overhead rate audit for the most recently
completed fiscal year performed by an independent certified pub-
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lic accountant,an independent audit organization, or governmental
agency except as provided in subparagraphs (E) and (F) of this para-
graph. [Prime providers or subproviders who have been in business
for less than one complete fiscal year of the provider, have reorga-
nized to the extent that the most recent overhead rate audit does not
reflect a currently valid overhead rate, or have established and oper-
ated an accounting system acceptable to the department for a period
of less than one year shall prepare a projected overhead rate which
will be supported by estimated expenditures in accordance with the
department’ s overhead rate audit guidelines for the first fiscal year’s
operations since organization, reorganization, or implementation of
the acceptable accounting system. The department’ s external audit
section shall review the estimate and establish a provisional combined
overhead rate, which may be used in department contracts until the
firm has completed its first fiscal year of operation, at which time
the firm shall submit an annual overhead rate audit performed by an
independent certified public accountant or governmental agency.]

(A) The audit report shall include statements that the
audit was performed in accordance with the criteria required by the
department and generally accepted auditing standards including:

(i) Federal Acquisition Regulations, 48 CFR 31;
and

(ii) department overhead guidelines, a copy of
which will be included in the precertification information packet.

(B)-(C) (No change.)

(D) The end of the fiscal period of the audit report
must be within eighteen months of the provider selection.

(E) [D] The department may contract with a prime
provider or allow utilization of a subprovider lacking an approved
overhead rate audit if:

(i) the value of the contract is less than $250,000;

(ii) the prime provider or subprovider can ade-
quately document and support all proposed costs; and

(iii) all other qualification requirements of this sub-
section are met.

[(E) The audit report must be provided within six
months after the end of the fiscal year observed by the prime provider
or subprovider.]

(F) Prime providers or subproviders who have been
in business for less than one complete fiscal year of the provider,
have reorganized to the extent that the most recent overhead rate
audit does not reflect a currently valid overhead rate, or have
established and operated an accounting system acceptable to the
department for a period of less than one year shall prepare a projected
overhead rate which will be supported by estimated expenditures in
accordance with the department’s overhead rate audit guidelines for
the first fiscal year’s operations since organization, reorganization,
or implementation of the acceptable accounting system. The
department’ s audit office shall review the estimate and establish a
provisional combined overhead rate for use in contract negotiations.

(3)-(4) (No change.)

(d)-(e) (No change.)

§9.43. Qualification Requirements by Work Group.

(a) Requirements.

(1) Eligible employees. Prime providers and sub-
providers may be precertified in the technical groups and categories in

accordance with subsection (b) of this section by providing the listed
requirements. A firm may only use an individual who is employed by
that firm at the time of submittal for precertification. [Unless stated
otherwise, when a professional license or registration is required, the
experience requirement includes experience gained after professional
licensure or registration. Such licenses or registrations shall be those
issued by the appropriate Texas professional licensing board.]

(2) Experience. For the purpose of experience for
precertification, the professional provider may be licensed to practice
in any state for which that experience is recognized by the:

(A) Texas Board of Professional Engineers for engi-
neers;

(B) Texas Board of Architectural Examiners for
architects and landscape architects; or

(C) Texas Board of Professional Land Surveying for
land surveyors.

(3) Contract execution. For the purposes of executing a
contract and doing work in the state, the professional provider must
be licensed by the:

(A) Texas Board of Professional Engineers for engi-
neers;

(B) Texas Board of Architectural Examiners for
architects and landscape architects; or

(C) Texas Board of Professional Land Surveying for
land surveyors.

(b) Work Categories.

(1) (No change.)

(2) Group 2 - environmental studies.

(A) Category 2.1.1 - traffic noise analysis. This
category includes the performance of a traffic noise analysis for a
roadway project. The firm must employ one person with:

(i) a bachelor’s degree or equivalent experience
in environmental studies, urban planning, civil or environmental
engineering, or a related field; and

(ii) demonstration of experience in use/application
of Traffic Noise Guidelines, traffic noise modeling software, and ap-
propriate sound measuring equipment through the accurate comple-
tion of a traffic noise analysis for a minimum of two highway projects
at the FONSI level or above.

(B)-(C) (No change.)

(D) Category 2.4 [2.4.0] - U.S. Army Corps of
Engineers permits. This category includes the following permits:

(i)-(iii) (No change.)

(E) Category 2.5.1 - water pollution abatement plan.
This category includes geologic field assessment and the preparation
of pollution abatement plans as it relates to the Edwards Aquifer
Rules. The firm must employ one person with:

(i)-(ii) (No change.)

(F) Category 2.6 [2.6.0] - protected species coordina-
tion. This category includes the following types of biological coor-
dination.

(i)-(iii) (No change.)

(G) (No change.)
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(H) Category 2.8.1 - surveys, research and documen-
tation of historic buildings, structures, and objects. This category
includes surveys, research, and documentation efforts carried out in
accordance with the Secretary of the Interior’s Standards and Guide-
lines for Archeology and Historic Preservation (Volume 48 of the
Federal Register, 44716) to comply with §106 (Title 16, United States
Code, §470f) of the national Historic Preservation Act of 1966, as
amended, and other state and federal historic preservation related laws
and regulations. Associated activities include: delineation of the area
of potential effects for projects with the potential to affect historic
properties; field surveys and photographic and written documenta-
tion on historic properties located within a project’s area of potential
effects; development of historic contexts that provide an organiza-
tional and thematic format for evaluating historic properties; deter-
minations of National Register eligibility for identified historic prop-
erties; preparation of historic documentation on affected properties
in accordance with the documentation requirements of the Historic
American Buildings Survey and the Historic American Engineering
Record; evaluation of the effect of projects on significant properties;
and the development of management and preservation plans for his-
toric properties. The firm must employ one person with experience
working with the Secretary of the Interior’s Standards and Guidelines
for Archeology and Historic Preservation (Volume 48 of the Federal
Register, 44716), 36 CFR Part 800, and documentation requirements
of the Historic American Buildings Survey and Historic American
Engineering Record and:

(i) (No change.)

(ii) a bachelor’s degree in architectural history,
historic preservation or a closely-related field, with course work in
American architectural history and a minimum of two [three] years
of direct experience performing surveys, research or documentation
of historic buildings, structures, and objects.

(I) (No change.)

(J) Category 2.10.1 - archaeological surveys, docu-
mentation, excavations, testing reports and data recovery plans. This
category includes: reconnaissance or intensive archeological surveys
performed in accordance with the criteria listed in the Secretary of
the Interior’s Standards and Guidelines for Archeology and Historic
Preservation (1982), Reports Relating to Archeological Permits in the
Rules of Practice and Procedure for the Antiquities Code of Texas,
and performance standards as outlined in the Council of Texas Ar-
chaeologists (CTA) Guidelines; documentation of operations that use
archeological techniques to obtain and record evidence of human
activity or behavior important in history or prehistory; testing and
preparation of testing reports to describe the results of work follow-
ing the investigation and evaluation of archeological sites and/or other
historic properties; and data recovery plans that address appropriate
strategies and methodologies for excavation and data recovery. The
firm must employ a principal investigator:

(i) (No change.)

(ii) who has a minimum of one year of supervised
field and analytic experience in [Texas] archaeology;

(iii)-(v) (No change.)

(K) Category 2.11.1 - historical and archival research.
This category includes historical and archival research on historic
properties or historic archeological sites, the development of research
designs to guide historical research efforts, and the development of
historic contexts to provide an organizational and thematic format
for further research and evaluation of historic properties and historic
archaeological sites. The firm must employ one person with:

(i) a master’s degree in history or a closely related
field with a minimum of one year of full-time experience in [man-
aging ] historical research, writing, teaching, or other demonstrable
professional historical activity and archival research and documenta-
tion; or

(ii) (No change.)

(L)-(N) (No change.)

(3)-(11) (No change.)

(12) Group 12 - materials inspection and testing.

(A) Category 12.1 [12.1.0] - material testing. The
firm must have available in-house equipment and employ qualified,
certified staff necessary to perform the work specified in this category.

(i) Category 12.1.1 - asphaltic concrete. This
category includes testing of asphaltic concrete material. The firm
must employ a minimum of one professional engineer with three
years of experience in testing roadway construction materials and a
minimum of one person with the proper Hot Mix Asphalt Specialist
Certification (Level 1A minimum).

(ii) Category 12.1.2 - portland cement concrete.
This category includes testing of portland cement concrete. The firm
must employ a minimum of one professional engineer with three years
of experience in testing roadway and bridge construction materials,
and a minimum of one person with the proper concrete certification
(ACI certification Grade 1).

(B) (No change.)

(13) (No change.)

(14) Group 14 - geotechnical services.

(A) Category 14.1.1 - soil exploration. This category
includes acquisition and reporting of subsurface material to be
used for the planning, design, construction, and performance of
transportation facilities. The field classification of materials and
acquisition of soil and rock samples is also included. The firm must:

(i) employ a minimum of one professional engineer
with at least one year demonstrated experience in the activities
normally associated with the category under consideration; and

(ii) have available the equipment necessary to
perform the work.

(B) Category 14.2.1 - geotechnical testing. This
category includes sampling and conducting tests on soil and rock
according to the department’s approved procedures for the purpose
of classifying materials and/or identifying their physical properties.
The firm must:

(i) employ a minimum of one professional engineer
with at least one year demonstrated experience in the activities
normally associated with the category under consideration; and

(ii) have available in-house equipment and employ
qualified staff necessary to perform the work.

(C) Category 14.3.1 - transportation foundation stud-
ies. This category includes producing reports which contain selection
of the type and depth of foundation for bridges, retaining walls, signs,
and other types of transportation foundations. Working with bearing
capacity, predicted settlement, stabilization, and construction on soft
ground will be required. The firm must employ a minimum of one
professional engineer with at least three years demonstrated experi-
ence in the activities normally associated with this category.
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(D) Category 14.4.1 - building foundation studies.
This category includes producing reports which contain selection
of the type and depth of foundation for buildings. Working with
bearing capacity, predicted settlement, stabilization and construction
on soft ground will be required. The firm must employ a minimum
of one professional engineer with at least three years demonstrated
experience in the activities normally associated with this category.

(15) Group 15 - surveying and mapping.

(A) Category 15.1 [15.1.0] - right of way surveys.
This category includes the performance of on the ground surveys and
preparation of parcel maps, legal descriptions, and right of way maps.
The firm must employ a minimum of one registered professional
land surveyor and two technical personnel, all with demonstrated
experience in the applicable category of work and the following
subcategories:

(i)-(iv) (No change.)

(B)-(D) (No change.)

(E) Category 15.5.1 - state land surveying. This
category includes the performance of land surveying associated with
"the location or relocation of original land grant boundaries and
corners; the calculation of area and the preparation of field note

descriptions of both surveyed and unsurveyed land or any land in
which the state or the public free school fund has an interest; the
preparation of maps showing such survey results; and the field notes
and/or maps of which are to be filed in the General Land Office,"
as quoted in the Surveyors Act. The firm must employ a minimum
of one licensed state land surveyor with demonstrated experience in
state land surveying as defined in the category description.

(16)-(18) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802177
Bob Jackson
Acting General Counsel
Texas Department of Transportation
Earliest possible date of adoption: March 29, 1998
For further information, please call: (512) 463-8630

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 16. ECONOMIC REGULATION

Part VIII. Texas Racing Commission

Chapter 305. Licenses for Pari-mutuel Racing

Subchapter B. Individual Licenses

Specific Licenses
16 TAC §305.42

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.24(b), the proposed amended section, submitted by the
Texas Racing Commission has been automatically withdrawn.
The amended section as proposed appeared in the June 6,
1997, issue of the Texas Register (22 TexReg 5315).

Filed with the Office of the Secretary of State on February 23,
1998.

TRD-9802650

♦ ♦ ♦
Subchapter C. Racetrack Licenses

General Provisions
16 TAC §305.70

Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.24(b), the proposed amended section, submitted by the
Texas Racing Commission has been automatically withdrawn.
The amended section as proposed appeared in the July 22,
1997, issue of the Texas Register (22 TexReg 6811).

Filed with the Office of the Secretary of State on February 23,
1998.

TRD-9802649

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 10. COMMUNITY DEVELOP-
MENT

Part V. Texas Department of Economic
Development

Chapter 190. Procedures of the Board
10 TAC §§190.1–190.8

The Texas Department of Economic Development (Department)
adopts the repeal of §§190.1–190.8, concerning the Procedures
of the Board, without changes to the proposed text, as published
in the December 26, 1997, issue of the Texas Register (22
TexReg 12643).

The repeal is necessary to accurately reflect current law and to
allow the adoption of new rules. Senate Bill 932 of the 75th Leg-
islature, which abolished the Texas Department of Commerce
and created the Texas Department of Economic Development,
also abolished the Texas Department of Commerce policy board
and created a new governing board for the Department. Chap-
ter 190 applies to procedures of the board for the Texas De-
partment of Commerce policy board that no longer exists.

No comments were received regarding the repeal.

The rules are repealed under the authority of §481.0044(a) of
the Texas Government Code, which authorizes the Department
to promulgate rules necessary for the administration of depart-
ment programs and may adopt rules for its internal management
and control, and the Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001, which prescribes the standards
for agency rulemaking.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 17,
1998.

TRD-9802128
W. Lane Lanford
Chief Administrative Officer
Texas Department of Economic Development
Effective date: February 4, 1998
Proposal publication date: December 26, 1997
For further information, please call: (512) 936–0181

♦ ♦ ♦
10 TAC §§190.1–190.7

The Texas Department of Economic Development (Department)
adopts new §§190.1-190.7, concerning setting forth procedures
for the Department’s governing board. Sections 190.2, 190.3,
and 190.6 are adopted with changes to the proposed text
as published in the December 26, 1997, issue of the Texas
Register (22 TexReg 12645). Sections 190.1, 190.4, 190.5, and
190.7, are adopted without changes and will not be republished.

The new rules are being adopted because Senate Bill 932,
which abolished the Texas Department of Commerce and estab-
lished the Department, also abolished the Texas Department of
Commerce policy board and established a new governing board
for the Department. Rules of procedure previously adopted for
the policy board needed to be replaced by rules for the new
governing board.

The changes made to §§190.2, 190.3, and 190.6 in the final
rules are primarily minor word changes made for accuracy and
clarity. Section 190.3(2) was rewritten to more accurately reflect
the process used to appoint the board of directors and elect the
officers of the TEXCAP Financing Corporation.

No comments were received regarding the adoption of the new
sections.

Section 190.1, Definitions, sets forth definitions of terms used
throughout the proposed rules.

Section 190.2, Officers and §190.3, Ex Officio Duties; Officers,
identify the officers of the governing board, their ex officio
director duties on other Department boards, and the officers
to be elected to those boards.

Section 190.4, Committees, sets forth procedures for establish-
ing standing, advisory, and special committees to assist the
governing board.

Section 190.5, Personnel, provides for delegation of duties
and provision of administrative and professional support to the
governing board.

Section 190.6, Meetings, sets forth the process for persons who
desire to make public appearances and public comments before
the governing board. In addition, the section provides a contact
for meeting accessibility accommodations.

Section 190.7, Communication and complaints; access to
Department programs, sets forth the process for registering
complaints with the governing board and additional access
provisions.

The new rules are adopted pursuant to Government Code,
§481.0044(a), which authorizes the board to adopt rules for ad-
ministration of the department and for its internal management
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and control, and the Administrative Procedure Act, Government
Code, Chapter 2001, Subchapter B, Rulemaking, which sets
forth the agency rulemaking process.

§190.2. Officers.

(a) Chairman. The presiding officer as designated by the
governor serves as the chairman of the Board. The chairman will
preside at all meetings of the board. The chairman shall have the
duty to generally direct, supervise, or control the business of the
board and shall exercise such supervisory duties as may be required
or given to him by the board from time to time.

(b) Vice chairman. The vice chairman of the board shall
have such powers and duties as may be assigned to him by the
chairman and shall exercise the powers of the chairman during any
time that the chairman is absent or unable to act.

(c) Secretary. The secretary or his designee shall keep, or
cause to be kept, the minutes of all meetings and a record of all
actions of the governing board, and he or she shall attend to the
giving and serving of all notices.

§190.3. Ex Officio Duties; Officers.

(a) The members of the board shall serve ex officio as the
directors of the following nonprofit corporations:

(1) The members of the board serve ex officio as
the board of directors of the Texas Small Business Industrial
Development Corporation.

(A) The board of directors shall appoint the officers
of TSBIDC by majority vote.

(B) The officers shall consist of a president, vice
president, secretary, and treasurer.

(C) One person may serve as both secretary and
treasurer.

(D) Members of the board, employees of the depart-
ment, or any other individuals deemed qualified by the board may be
appointed as officers of TSBIDC.

(2) The board of directors of TSBIDC shall appoint the
board of directors of TEXCAP by majority vote.

(A) The board of directors of TEXCAP shall elect
officers by majority vote.

(B) The officers shall consist of a president, vice
president, secretary, and treasurer, in accordance with the by-laws
of the corporation.

(C) Members of the board, employees of the depart-
ment, or any other individuals deemed qualified by the board may be
appointed as officers of TEXCAP.

(3) The members of the board shall serve ex officio as the
Board of Directors of the Texas Economic Development Corporation.

(A) The board shall appoint the officers of TEDC by
majority vote.

(B) The officers shall consist of a president, vice
president, secretary, and treasurer.

(C) The president of the board shall serve as the
president of TEDC.

(D) The vice chair of the board shall serve as the vice
president of TEDC.

(E) The secretary of the board shall serve as the
secretary of TEDC.

(F) The treasurer of TEDC shall be elected from the
remaining board members.

(b) The corporations’ directors and officers shall receive no
compensation for their services. They may receive reimbursement
for actual and necessary travel expenses, subject to any applicable
limitation on reimbursement provided by the General Appropriations
Act or other law, if and when deemed advisable and feasible by the
board.

§190.6. Meetings.
(a) Public appearances at board meetings. Members of the

public may appear before the board regarding any issue under the
board’s jurisdiction.

(1) Any person or organization wishing to be placed on
the board meeting agenda must provide a written statement of such
request. The request must identify the name of the presenter(s)and
the topic of discussion desired to be discussed, and must be delivered
to the chairman at the department’s headquarters, 1700 N. Congress
Avenue, Suite 130, Austin, Texas 78701, or mailed to the department
at P.O. Box 12728, Austin, Texas 78711-2728, or faxed to the
department at (512) 936-0303. The request must include a contact
person’s name, mailing address, telephone number, and fax number,
if available.

(2) Within 30 days after receipt of the request, the
requestor will be notified of the time and place of the next board
meeting for which the requestor can be placed on the agenda and the
amount of time scheduled for the requestor’s presentation.

(b) Public comment on scheduled agenda items. Member of
the public may comment on scheduled agenda items as determined
by the board, consistent with the Texas Open Meetings Act.

(1) The board agenda shall consist of agenda items
prepared by department staff and approved by the chairman. Agenda
items shall be filed with the Secretary of State’s Office prior to board
meetings in accordance with the Act.

(2) The board agenda shall include time for public
comments whenever possible. Members of the public who wish to
speak on a scheduled board agenda item must complete a comment
sheet, identifying the presenter and the item to be addressed, prior to
board discussion on the item. Comment sheets will be available to
members of the public prior to and during board meetings.

(3) The chairman will recognize the presenter at the
point in the agenda where the comments are most relevant and may
determine an appropriate amount of time for the presentation. The
board may further limit presentations at any time in accordance with
the Act.

(c) Meeting accessibility. Any disabled or non-English
speaking person who requires assistance in order to attend a board
meeting will be reasonably accommodated whenever possible. Any
person requiring an accommodation must contact the Board Coordi-
nator at department headquarters as set out in subsection (a)(1) of
this section.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 17,
1998.

TRD-9802127
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W. Lane Lanford
Chief Administrative Officer
Texas Department of Economic Development
Effective date: February 4, 1998
Proposal publication date: December 26, 1997
For further information, please call: (512) 936–0181

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part I. Railroad Commission of Texas

Chapter 9. Liquefied Petroleum Gas Division

Subchapter A. General Applicability and Re-
quirements
16 TAC §9.2, §9.15

The Railroad Commission of Texas adopts amendments to §9.2
and §9.15, relating to definitions, and registration and transfer of
LP-gas transports or container delivery units, without changes
to the versions published in the December 19, 1997, issue of
the Texas Register (22 TexReg 12372). The amendments
clarify the fees required to be paid to the commission and other
requirements to initially register or to transfer registration of LP-
gas transports or other described vehicles for use in Texas.

Specifically, the adopted amendments to §9.2 add definitions
for the terms "container delivery unit," "operator," "register"
(or "registration"), and "transfer;" the adopted definitions clarify
some terms which are used in the Commission’s rules. Adopted
amendments to §9.15(c) clarify the requirements of the table in
subsection (e) by adding more explanation in new paragraphs
(1) through (4) of the requirements for the various types of units,
and explain how the registration fee will be calculated.

The adopted transfer fee (previously called a reregistration fee)
in §9.15(d) is changed from a prorated amount based on $156
or $108, depending on the size of the unit, to a flat fee of $50.
This fee is being changed because it will no longer be prorated,
and will still comply with the commission’s statutory authority in
Texas Natural Resources Code, §113.131.

The substantive adopted amendments to the table in subsection
(e) increase the registration fee for LP-gas transports with 3,500
gallons or less aggregate water capacity, commonly known as
bobtails, from $96 to $108. The fee increase is necessary
to comply with the commission’s statutory authority in Texas
Natural Resources Code, §113.131, regarding registration of
LP-gas transports, which requires the registration fee be at least
$100. The amount of $108 was chosen to keep the increase at
a minimum and because it is divisible by 12, which is necessary
for easy administration of the commission’s staggered license
and registration renewal system. In addition, the aggregate
water capacity which identifies transports and bobtails has
been changed from the current split at 5,000 gallons aggregate
water capacity to 3,500. This change is being adopted to
make Commission rules consistent with 49 Code of Federal
Regulations, Parts 171 - 180, which are being adopted for
adoption by the Commission in a separate rulemaking. The
lowering of this gallonage will require a few more transports to
pay the higher fee ($156 versus $108); however, commission
records show only about 13 such units will be affected.

Adopted amendments in §9.15(g) change the commission’s
inspection schedule from once every four fiscal years to once
every five years to more accurately reflect the commission’s
practices and to correspond with the time period required for
testing of containers, as specified in §9.1753 of this title (relating
to testing requirements).

Other adopted nonsubstantive amendments include changes in
wording, punctuation, or organization to provide clarity.

The Commission received no comments regarding the adopted
amendments.

The amendments are adopted under Texas Natural Resources
Code, §113.051, which authorizes the commission to adopt
rules relating to any and all aspects or phases of the LP-
gas industry that will protect or tend to protect the health,
welfare, and safety of the general public, and §113.131, which
authorizes the commission to establish registration and transfer
fees for LP-gas transports and other described vehicles.

The Texas Natural Resources Code, §113.051 and §113.131,
are affected by the adopted amendments.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10
1998.

TRD-9801968
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Effective date: March 2, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 463–7008

♦ ♦ ♦
16 TAC §§9.20–9.22, 9.29

The Railroad Commission of Texas adopts amendments to
§§9.20, 9.21, 9.22, and 9.29, relating to filings required for
stationary LP-gas installations; notice of stationary LP-gas in-
stallations; objections to proposed stationary LP-gas installa-
tions; and application for an exception to a safety rule, without
changes to the versions published in the November 21, 1997,
issue of the Texas Register (22 TexReg 11197).

The commission adopts these amendments to clarify the re-
quirements for plats or drawings filed with plans and specifi-
cations, to specify a cap on the aggregate water capacity an
LP-gas installation may reach without further notice to prop-
erty owners, and to clarify deadlines for filing objections to pro-
posed LP-gas installations. Specifically, adopted amendments
to §9.20(a)(1) add the new explanation for plats or drawings,
and a reference to these is added to subsection (e)(1). The ad-
dition of the 250-foot diameter in subsection (a)(1)(B) will ensure
that the commission receives plats or drawings that accurately
represent the proposed LP-gas installation.

The adopted amendments to §9.21 add a cap of 120,000 gal-
lons aggregate water capacity for existing LP-gas installations
before notice must be provided to real property owners. An
existing LP- gas installation may increase its aggregate water
capacity up to 120,000 gallons without having to provide notice
to real property owners. Additions to existing installations which
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will result in an aggregate water capacity of more than 120,000
gallons will require notice as specified in §9.21(a).

Other adopted amendments in §9.22 regard the time period
for mailing objections. The current rule requires objections to
be mailed to the commission within 18 days of receipt of the
notice of the proposed installation; the adopted amendment
specifies the objection period to be 18 calendar days from the
postmark of the mailed notice. This change should allow the
commission to proceed with its review and approval process of
a proposed installation more expeditiously, while still providing
adequate time for real property owners to respond. In addition,
new subsections (b), (c), and (d) explain the commission’s
responsibilities in reviewing objections. Subsection (d) also
contains a limit on the number and type of objections that real
property owners may file. This will assist in the submission
of valid objections and prevent LP-gas applications from being
suspended indefinitely while repeated and possibly invalid
objections are filed.

A similar amendment in §9.29(d)(1) concerns objections to
an application for an exception to a safety rule. Again, the
commission adopts changing the time period for objections from
18 days from receipt to 18 calendar days from the postmark
date. Other nonsubstantive amendments include changes in
wording, punctuation, or organization to provide better clarity.

The Commission received no comments regarding the adopted
amendments.

The amendments are adopted under the Texas Natural Re-
sources Code, §113.051, which authorizes the commission to
adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health,
welfare, and safety of the general public.

The Texas Natural Resources Code, §113.051, is affected by
the adopted amendments.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10
1998.

TRD-9801969
Mary Ross McDonald
Deputy General Counsel, Office of General Counsel
Railroad Commission of Texas
Effective date: March 2, 1998
Proposal publication date: November 21, 1997
For further information, please call: (512) 463–7008

♦ ♦ ♦

Part IX. Texas Lottery Commission

Chapter 401. Administration of the State Lottery
Act

Subchapter D. Lottery Game Rules
16 TAC §401.311

The Texas Lottery Commission adopts new §401.311, concern-
ing on-line game rules relating to a new on-line game, "Texas

Million", with changes to the proposed text as published in the
January 2, 1998 issue of the Texas Register (23 Tex Reg 37).

The new section is adopted to provide specific game details
and requirements for the new on-line game "Texas Million".
The introduction of a new on-line game will generate interest
and excitement for lottery players as well as attract new lottery
players. As a result, "Texas Million" will generate additional
revenue to the State of Texas through increased ticket sales.

Staff has recommended some changes to clarify and facilitate
the game. The changes are minimal and listed as follows:

Subsection (b)(1) is changed to reflect the numbers 0 through
99 inclusive as opposed to 00 through 99 inclusive. Subsection
(b)(4) is changed to reflect the numbers 0 through 99 instead
of 00 through 99. Subsection (d)(1) is changed to reflect
the numbers 0 through 99 instead of 00 through 99. Staff
recommends these changes because the numbers 0 through
9 are easier to read as single digit numbers. Subsection (h)(1)
is changed to reflect a drawing time between 9:58 p.m. Central
Time and 10:00 p.m. Central Time instead of a 9:58 p.m.
Central Time drawing time. Staff recommends this change to
allow flexibility to aid staff in consolidating all game drawings
to one minute and thereby receive more press coverage of the
drawings.

No oral or written comments were received regarding adoption
of the new section.

The new section is adopted under Texas Government Code,
§466.016, which provides the Texas Lottery Commission with
the authority to adopt rules governing the type of lottery games
to be conducted and pursuant to the Administrative Procedure
Act, Texas Government Code, §2001.004

§401.311. "Texas Million" On-Line Game Rule.

(a) Texas Million. A Texas Lottery on-line game to be
known as ’Texas Million’ is authorized to be conducted by the
executive director under the following rules and under such further
instructions and directives that may issue in furtherance thereof. If a
conflict arises between this section and §401.301 of this title (relating
to Lottery Game Rules (General Definitions)) or between this section
and §401.304 of this title (relating to On-Line Game Rules (General)),
this section shall have precedence.

(b) Definitions. In addition to the definitions provided
in §401.301 and §401.304 of this title, and unless the context in
this section otherwise requires, the following definitions listed in
paragraphs (1)-(6) of this subsection apply.

(1) Number - Any play integer from 0 through 99
inclusive.

(2) Play - The seven sets of four numbers printed on the
ticket. The player can select only the first set of the seven sets of four
numbers for the ’million dollar prize’. The terminal will randomly
select the remaining six sets of four numbers. The player can also
have the terminal randomly select all seven sets of four numbers.

(3) Multi Draw - A player may purchase a Texas Million
ticket for up to ten consecutive drawings beginning with the current
draw period.

(4) Play Board - A field of numbers from 0 through 99
found on the playslip. Each playslip has three play boards on it.

(5) Playslip- An optically readable card issued by the
Texas Lottery used by players of Texas Million to select plays. There
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shall be three play boards on each playslip identified as Game 1,
Game 2, and Game 3.

(6) A playslip has no pecuniary value and shall not
constitute evidence of ticket purchase or of numbers selected.

(c) Price of ticket. The price of each Texas Million play
shall be $2.00. A player may purchase up to three plays on one
playslip. A player may also select the Multi Draw feature.

(d) Play for Texas Million.

(1) Type of play. A Texas Million player must select
one set of four numbers from 0 through 99 for the million dollar
cash prize, or select the Quick Pick option. The on-line terminal
will randomly select the other six sets of four numbers for other
cash prizes. The seven sets of four numbers are divided into three
groups. The first group has one set of four numbers, the second
group of numbers has two sets of four numbers, and the third group
has four sets of four numbers. A winning play is achieved only
when two, three or four numbers in one or more of the seven sets
of four numbers selected by the player match, in any order, with the
four winning numbers drawn by the Texas Lottery. Each set of four
numbers is a separate set which must match with the four winning
numbers drawn by the Texas Lottery.

(2) Method of play. The player will use playslips to make
number selections for the first set of four numbers. The other six
sets of four numbers will be selected by a random number generator
operated by the computer, referred to as Quick Pick. The on-line
terminal will read the playslip and issue ticket(s) with corresponding
plays. If a playslip is not available, the on-line retailer may enter
the selected numbers via the keyboard. However, the retailer shall
not accept telephone or mail-in requests to manually enter selected
numbers. If offered by the lottery, the player may also choose the
Quick Pick feature and have the random number generator operated
by the on-line terminal randomly select all seven sets of four numbers.

(3) Multiple prizes. The total number of prizes that can
be won from one play is seven. The holder of a winning ticket may
win only one prize for each set of four numbers and shall only be
entitled to the highest prize category won by the set of four numbers.

(e) Prizes for Texas Million.

(1) Prize amounts. At the discretion of the executive
director, a prize amount may be altered temporarily for marketing or
promotional purposes. This temporary alteration of the prize amount
will be announced in advance of ticket sales for the affected draw.
Prize amounts are a guaranteed amount except in the situation where
more than ten prizes are won in the first prize group in a single
drawing wherein the prize in the first prize group becomes pari-mutuel
for a total prize value of $10,000,000. Otherwise, each Texas Million
player who matches two, three or four numbers in any one set of four
numbers per play will be guaranteed a set prize amount as follows:
Figure 1: 16 TAC §401.311(e)(1)

(2) Prize pool. The prize pool for Texas Million prizes
shall be 50% of Texas Million sales for each drawing. The amount of
actual prizes won may vary since most prize amounts are guaranteed.

(3) Prize categories.

(A) First Prize consists of matching all four numbers
in the first group of numbers with the winning numbers. This prize
must be claimed at the Austin claim center.

(B) Second Prize consists of matching all four num-
bers in either one of the two sets of four numbers in the second group
of numbers with the winning numbers.

(C) Third Prize consists of matching all four numbers
in any one of the four sets of four numbers in the third group of
numbers with the winning numbers.

(D) Fourth Prize consists of matching any three
numbers in any one of the seven sets of four numbers on the ticket
with the winning numbers, excluding any situation where a First,
Second or Third prize has already been won for that set of four
numbers.

(E) Fifth Prize consists of matching any two numbers
in any one of the seven sets of four numbers on the ticket with
the winning numbers, excluding any situation where a First, Second,
Third or Fourth prize has already been won for that set of four
numbers.

(4) Prize reserve fund. The prize reserve fund may be
increased or decreased depending on amounts won by winners as
compared to the appropriate percentage of the prize pool. The prize
reserve fund may be decreased by any amounts won by winners,
due to the guaranteed prize amounts. For example, money may be
allocated from the prize reserve fund to the Texas Million prize
pool if the prize liability is greater than the 50% prize pool for
that drawing. The prize reserve fund will also increase or decrease
depending upon the number of times the First Prize is won. If the
First Prize of a guaranteed $1,000,000 is not won after each drawing,
the amount of money in that prize pool will be designated to the
prize reserve fund. If multiple winners claim the First Prize of a
guaranteed $1,000,000, the additional million dollar prize money will
come from the prize reserve fund, up to ten First Prizes, where upon
the First Prize becomes pari-mutuel on a value of $10,000,000. The
pari-mutuel prize amount shall be calculated by dividing the prize
category contributions of the First Prize pool for that drawing, plus
prize reserve monies up to $10,000,000, by the number of shares for
the prize category.

(5) Unclaimed prize fund. In the event any player who
has a valid winning ticket does not claim the prize within 180 days
after the drawing in which the prize was won, the prize amount shall
be added to the unclaimed prize fund and all rights to the prize shall
terminate.

(f) Odds of winning. The following table shown in this
subsection sets forth the odds of winning and guaranteed prizes
in each prize category, based upon the total number of possible
combinations of matching 2, 3 or 4 numbers in one set of four
numbers per play. The overall odds of winning are 1:20.
Figure 2: 16 TAC §401.311(f)

(g) Ticket purchases.

(1) Texas Million tickets may be purchased only at a
licensed location from a lottery retailer authorized by the director to
sell on-line tickets.

(2) Texas Million tickets shall show the player’s selection
of numbers and numbers selected by Quick Pick, play amount,
drawing date(s), validation and reference numbers.

(3) It shall be the exclusive responsibility of the player
to verify the accuracy of the player’s selection(s), draw date(s) and
other data printed on the ticket. A ticket is a bearer instrument until
signed.

(4) Except as provided in subsection (d)(2) of this section,
Texas Million tickets must be purchased using official Texas Million
playslips. Playslips which have been mechanically completed are not
valid. Texas Million tickets must be printed on official Texas Lottery
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on-line game paper stock and purchased at a licensed location through
an authorized Texas Lottery retailer’s on-line terminal.

(h) Drawings.

(1) The Texas Million drawing shall be held every Friday
evening between 9:58 p.m. Central Time and 10:00 p.m. Central
Time except that the drawing schedule may be changed by the
executive director, if necessary.

(2) Texas Million tickets will not be sold from 9:45 p.m.
Central Time to 10:00 p.m. Central Time on drawing days.

(3) The drawings will be conducted by Texas Lottery
officials.

(4) Each drawing shall determine, at random, four win-
ning numbers in accordance with Texas Million drawing procedures.
Any numbers drawn are not declared winning numbers until the draw-
ing is certified by the lottery in accordance with the drawing proce-
dures. The winning numbers shall be used in determining all Texas
Million winners for that drawing.

(5) Each drawing shall be witnessed by an independent
certified public accountant. All drawing equipment used shall
be examined by at least one lottery security representative, the
drawing supervisor, and the independent certified public accountant
immediately prior to a drawing and immediately after a drawing.

(6) A drawing will not be invalidated based on the
financial liability of the lottery.

(i) Announcement of retailer incentive or bonus program.
The director shall announce each retailer incentive or bonus program
prior to its commencement. The announcement shall specify the
beginning and ending time, if applicable, of the incentive or bonus
program and the value of the award(s).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802219
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: March 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 344–5113

♦ ♦ ♦
Chapter 402. Bingo Regulation and Tax
16 TAC 402.544, 402.550, 402.552, 402.553, 402.557,
402.560–402.562, 402.564, 402.566

The Texas Lottery Commission adopts the repeal of §§402.544,
402.550, 402.552, 402.553, 402.557, 402.560-402.562,
402.564, and 402.566, concerning bingo regulation and tax
without changes to the proposed text as published in the
January 2, 1998, issue of the Texas Register (23 TexReg 38)
and will not be republished.

The repeal of these sections is necessary to remove these
sections from the Texas Administrative Code since the sections
have expired by operation of law on April 1, 1995.

No oral or written comments were received regarding adoption
of the repeals.

The repeals are adopted under authority of Texas Revised Civil
Statutes, Article 179d, §§16(a) and (d), and under Texas Gov-
ernment Code, §467.102, which provide the Texas Lottery Com-
mission with the authority to adopt rules for the enforcement
and administration of the Bingo Enabling Act and pursuant to
the Administrative Procedure Act, Texas Government Code,
§2001.004.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802220
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Effective date: March 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 344–5113

♦ ♦ ♦
TITLE 19. EDUCATION

Part I. Texas Higher Education Coordinat-
ing Board

Chapter 13. Financial Planning

Subchapter F. Tuition Rebates for Certain Under-
gradutes
19 TAC §§13.91–13.98

The Texas Higher Education Coordinating Board adopts Chap-
ter 13, new Subchapter F, §§13.91-13.98, concerning Tuition
Rebates For Certain Undergraduates with changes to the pro-
posed text as published in the December 5, 1997 issue of the
Texas Register (22 TexReg 11919). Changes were made to
§§13.91, 13.93, 13.94, 13.96, and 13.97(d).

The amendments are being adopted to provide rebates to
undergraduate students who complete their studies with a
minimum of "excess" courses. The purpose of the change
is to encourage students to complete their studies in a timely,
efficient manner.

Comments were received from the University of Texas-Health
Science Center at Houston. They asked that we clarify the
fact that students earning baccalaureate degrees at the health
science center would not be eligible for these rebates. As a
result of that comment, changes were made to indicate that
"general academic institutions" are required to offer the rebates
rather than the previous wording that referred to universities.
In addition, members of a committee of the Texas Association
of Collegiate Registrars and Admissions Officers assembled to
provide advice related to the transcript rule made two verbal
suggestions: Some community colleges may not be able to offer
students 12 credits in a given semester because they do not
offer that many courses that would apply to a university degree;
and some universities do not make graduation effective until 30
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days after the formal graduation ceremony in order to allow time
for all graduation checks. Changes were made accordingly from
these comments.

The new rules are adopted under Texas Education Code,
§54.0065 which provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules concerning Tuition
Rebates For Certain Undergraduates.

§13.91. Purpose.

The purpose of this program is to provide tuition rebates that will
provide a financial incentive for students to prepare for university
studies while completing their high school work, avail themselves of
academic counseling, make early career decisions, and complete their
baccalaureate studies with as few courses outside the degree plan as
possible. Minimizing the number of courses taken by students results
in financial savings to students, parents, and the state.

§13.93. Eligible Students.

To be eligible for rebates under this program, students must meet all
of the following conditions:

(1) they must have enrolled for the first time in an
institution of higher education in the fall 1997 semester or later,

(2) they must be requesting a rebate for work related to
a first baccalaureate degree received from a Texas public university,

(3) they must have been a resident of Texas, must have
attempted all coursework at a Texas public institution of higher
education, and have been entitled to pay resident tuition at all times
while pursuing the degree, and

(4) they must have attempted no more than three hours in
excess of the minimum number of semester credit hours required to
complete the degree under the catalog under which they were grad-
uated. Hours attempted include transfer credits, course credit earned
exclusively by examination, courses that are dropped after the official
census date, for-credit developmental courses, optional internship and
cooperative education courses, and repeated exclusively by examina-
tion, courses that are dropped after the official census date, for-credit
developmental courses, optional internship and cooperative education
courses, and repeated courses. Courses dropped for reasons that are
determined by the institution to be totally beyond the control of the
student shall not be counted.

§13.94. Affected Institutions.

(a) All Texas public baccalaureate-granting general academic
universities are required to offer rebates to eligible students.

(b) All Texas public institutions of higher education are
required to notify students of the existence of the tuition rebate
program and provide course enrollment opportunities (see §13.96 of
this title) (relating to Tuition Rebates for Certain Undergraduates).

§13.96. Responsibilities of Institutions.

Affected institutions have the following responsibilities associated
with this program:

(1) All Texas public institutions of higher education,
including community and technical colleges, shall notify first-time
freshman students of the tuition rebate program. A notice in the
institution’s official catalog is one acceptable form of notice.

(2) If requested by potentially eligible students, public
institutions of higher education are required to provide these students
opportunities to enroll during each fall and spring semester in the
equivalent of at least 12 semester credit hours that apply toward
their degrees. Institutions are not required to provide students with

the opportunity to enroll in specific courses or specific sections.
Community and Technical Colleges will comply to the extent that
courses for the current semester are being offered that apply to the
student’s university degree program. The requirement may be met by
allowing substitutions for required courses or by allowing concurrent
enrollment in courses from another institution, so long as the courses
are taught on the students’ home campus and the student incurs no
financial penalty.

(3) Texas public universities are required to provide
students with appropriate forms and instructions for requesting tuition
reimbursement at the time that students apply for baccalaureate
degrees.

(4) Institutions are required to provide tuition rebates
to students who apply for them within 60 days after graduation or
provide the student with a statement explaining the reason the student
is ineligible for the rebate.

(5) Institutions are required to provide a dispute resolu-
tion process to resolve disputes related to local administration of the
program.

(6) Disputes related to lower division credit transfer
should be resolved in accordance with Coordinating Board rules,
Chapter 5, §5.393 of this title (relating to Transfer of Lower Division
Course Credit).

(7) Institutions may adopt rules and regulations for
administering the program. For example, institutions may require
students to declare their intent to qualify for a tuition rebate early in
their careers or register prior to the beginning of the semester.

§13.97. Responsibilities of Students.

(a) Students desiring to qualify for tuition rebates are
responsible for complying with all university rules and regulations
related to administration of the program.

(b) Students desiring to qualify for tuition rebates are solely
responsible for enrolling only in courses that will qualify them for
the rebates.

(c) A student who has transferred from another institution
of higher education is responsible for providing to the institution
awarding the degree official transcripts from all institutions attended
by the student.

(d) Students must apply for rebates prior to receiving their
baccalaureate degrees on forms provided by the institution and must
keep the institution apprized of their addresses for at least 60 days
after their graduation date.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9802162
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: March 5, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
Chapter 17. Campus Planning
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Subchapter A. Criteria for Approval of New Con-
struction and Major Repair and Rehabilitation
19 TAC §17.32

The Texas Higher Education Coordinating Board adopts an
amendment to Chapter 17, Subchapter A, §17.32, concerning
Criteria for Approval of New Construction and Major Repair
and Rehabilitation (Assessment of Needs for Instructional and
Research Equipment) without changes to the proposed text as
published in the December 5, 1997, issue of the Texas Register
(22 TexReg 11921).

The amendment is being adopted to reflect the change in
university formula funding allocations whereby appropriations
for operation and maintenance of facilities are based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings.

No comments were received concerning the adoption of the
amendment.

The amendment is adopted under Texas Education Code,
§61.058 which provides the Texas Higher Education Coordinat-
ing Board with the authority to adopt rules concerning Criteria
for Approval of New Construction and Major Repair and Reha-
bilitation (Assessment of Needs for Instructional and Research
Equipment).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 13,
1998.

TRD-9801974
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: March 5, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
Subchapter B. Applications for Approval of New
Construction and Major Repair and Rehabilitation
19 TAC §17.42

The Texas Higher Education Coordinating Board adopts an
amendment to Chapter 17, Subchapter B, §17.42, concerning
Application for Approval of new Construction and Major Repair
and Rehabilitation (Application for Project Approval) without
changes to the proposed text as published in the December
5, 1997, issue of the Texas Register (22 TexReg 11921).

The amendments are being adopted to reflect the change in
university formula funding allocations whereby appropriations
for operation and maintenance of facilities are based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings.

No comments were received concerning the adoption of the
amendment.

The amendment is adopted under Texas Education Code,
§61.058, which provides the Texas Higher Education Coordi-

nating Board with the authority to adopt rules concerning Appli-
cation for Approval of new Construction and Major Repair and
Rehabilitation (Application for Project Approval).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801975
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: March 3, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
Subchapter C. Requesting Coordinating Board
Endorsement of Real Property Acquisitions
19 TAC §17.66, §17.68

The Texas Higher Education Coordinating Board adopts amend-
ments to Chapter 17, Subchapter C, §17.66 and §17.68, con-
cerning Requesting Coordinating Board Endorsement of Real
Property Acquisitions with changes to the proposed text as pub-
lished in the December 5, 1997, issue of the Texas Register (22
TexReg 11922). Changes were made to §17.68.

The amendments are being adopted to reflect the change in
university formula funding allocations whereby appropriations
for operation and maintenance of facilities are based on the
Coordinating Board Space Projection Model rather than actual
square feet in buildings.

Comments were received from University of Texas Southwest-
ern Medical Center at Dallas, University of Texas Health Sci-
ence Center at Houston, and Texas State Technical College
at Waco regarding leased or rented real property, that the rule
should be amended to exclude clinical and research space from
requiring Board approval. The agency agreed with the com-
ments from UT-Southwestern Medical Center and UT Health
Science Center at Houston and changes were made accord-
ingly. The comments from TSTC-Waco did not specifically refer
to the rule change. The concern was for the legislative change
to fund public university appropriations based on the Space
Projection Model, and the effect that might have if applied to
Texas State Technical Colleges. The staff believed that the pro-
posed rule change would, in the long run, affect appropriations
to TSTC only to a small degree.

The amendments are adopted under Texas Education Code,
§61.058, which provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules concerning Re-
questing Coordinating Board Endorsement of Real Property Ac-
quisitions.

§17.68. Leased or Rented Real Property.

The Coordinating Board shall review for approval any improved
real property whose use is obtained by rental or lease whenever an
institution seeks to place the property on its educational and general
facilities inventory, if the property contains at least 3,000 square feet
of educational and general space. The application for approval shall
be submitted at least 60 days prior to the meeting at which the request
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is to be considered. The Board’s authority does not apply to leased
or rented real property acquisitions for clinical or research facilities.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801976
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Effective date: March 3, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 483–6162

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part IV. Texas Cosmetology Commission

Chapter 89. General Rules and Regulations
22 TAC §89.8, §89.13

The Texas Cosmetology Commission adopts new section §89.8,
concerning student registration without changes to the pro-
posed text as published in the October 31, 1997, issue of the
Texas Register (22 TexReg 10611), and adopts amendments to
section §89.13, concerning reducing, increasing or withholding
of hours without changes to the proposed text as published in
the October 24, 1997, issue of the Texas Register (22 TexReg
10491). The new section is adopted to require schools to send
in student registrations within 10 days of enrollment and the
amendment is adopted to allow schools authority to clock stu-
dents out for disciplinary reasons.

No comments were received regarding the adoption of the new
and amended sections.

The amendment and new sections are adopted under Texas
Civil Statutes, Article 8451a, §22, which provides the commis-
sion with the authority to issue rules consistent with this Act after
a public hearing and to protect the public’s health and safety.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801928
Delores Alspaugh
Interim Executive Director
Texas Cosmetology Commission
Effective date: March 2, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 454–4674

♦ ♦ ♦

Part IX. Texas State Board of Medical
Examiners

Chapter 163. Licensure

22 TAC §163.1, §163.8

The Texas State Board of Medical Examiners adopts amend-
ments to §163.1 and §163.8, concerning definitions and admin-
istration of examinations, without changes to the proposed text
as published in the January 2, 1998, issue of the Texas Regis-
ter (23 TexReg 41) and will not be republished.

The amendments are adopted to ensure that all examination
requirements are consistent and equal.

One comment was received from the American Osteopathic
Association. The comment was not specifically related to the
amendment that was proposed because it dealt with the name
of an organization which had changed its name. This change
will be handled in a future amendment.

The amendments are adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9802100
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦
Chapter 166. Physician Registration
22 TAC §166.2

The Texas State Board of Medical Examiners adopts an amend-
ment to §166.2, concerning continuing medical education, with-
out changes to the proposed text as published in the January
2, 1998, issue of the Texas Register (23 TexReg 44) and will
not be republished.

The amendment will clarify that continuing medical education
courses recognized by the Committee for Review and Recogni-
tion of the Accreditation Council for Continuing Medical Educa-
tion and sponsored by state medical societies, meet the Texas
State Board of Medical Examiners’ requirements for continuing
medical education for license renewal.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9802099
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦
Chapter 171. Institutional Permits
22 TAC §171.9

The Texas State Board of Medical Examiners adopts an amend-
ment to §171.9, concerning faculty temporary license, without
changes to the proposed text as published in the January 2,
1998, issue of the Texas Register (23 TexReg 44) and will not
be republished.

The amendment will ensure that medical school faculty who
would not be eligible for an unrestricted physician license, as
outlined in Chapter 163 of this title (relating to Licensure) would
also not be eligible for a faculty temporary license.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9802101
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦
Chapter 175. Schedule of Fees and Penalties
22 TAC §175.1, §175.2

The Texas State Board of Medical Examiners adopts amend-
ments to §175.1 and §175.2, concerning fees and penalties,
without changes to the proposed text as published in the Jan-
uary 2, 1998, issue of the Texas Register (23 TexReg 45) and
will not be republished.

The amendments to §175.1 outline fees for processing an ap-
plication for acudetox specialists and annual renewal of acud-
etox specialists; fees for approval of continuing acupuncture and
acudetox acupuncture education courses. The amendments to
§175.2 outline penalty fees for renewal of non-certified radio-
logic technician’s registration expired for 1-90 days.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495(b), §2.09(a) which provides
the Texas State Board of Medical Examiners with the authority
to make rules, regulations, and bylaws not inconsistent with
this Act as may be necessary for the governing of its own
proceedings, the performance of its duties, the regulation of
the practice of medicine in this state, and the enforcement of
this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9802102
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦
Chapter 181. Contact Lens Prescriptions
22 LTALC §§181.1–181.7

The Texas State Board of Medical Examiners adopts new
§§181.1-181.7, concerning contact lens prescriptions, without
changes to the proposed text as published in the January 2,
1998, issue of the Texas Register (23 TexReg 45) The new
rules were also adopted on an emergency basis in the January
2, 1998, issue of the Texas Register (23 TexReg 15). The rules
will not be republished.

New chapter 181 is mandated by the 75th Legislature through
the Texas Contact Lens Prescription Act, Chapter 1345. The
new chapter is adopted in order to set forth the criteria
under which a patient may request and receive a contact lens
prescription and under which a physician shall provide such
prescription.

No comments were received regarding adoption of the new
rules.

The new sections are adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

23 TexReg 1950 February 27, 1998 Texas Register



Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9802103
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦
Chapter 183. Acupuncture
22 TAC §183.17

The Texas State Board of Medical Examiners adopts the
repeal of §183.17 and new §183.17 and §183.23, concerning
acupuncture, without changes to the proposed text as published
in the January 2, 1998, issue of the Texas Register (23 TexReg
46). The repeal and new sections were also adopted on an
emergency basis in the January 2, 1998, issue of the Texas
Register (23 TexReg 17). The rules will not be republished.

The repeal and new sections are as a result of Senate Bill 1765,
75th Legislature, which requires the Board of Medical Examin-
ers to certify acudetox specialists, annually renew certification,
and monitor continuing education for these registrants.

No comments were received regarding adoption of the repeal
and new sections.

The repeal is adopted under the Medical Practice Act, Texas
Civil Statutes, Article 4495b, §2.09(a), which provides the Texas
State Board of Medical Examiners with the authority to make
rules, regulations and bylaws not inconsistent with this Act as
may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 12,
1998.

TRD-9802104
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦
22 TAC §183.17, §183.23

The new sections are adopted under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9802105
Bruce A. Levy, M.D., J.D.
Executive Director
Texas State Board of Medical Examiners
Effective date: March 4, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–7016

♦ ♦ ♦

Part XXX. State Board of Examiners of
Professional Counselors

Chapter 681. Professional Counselors
The Texas State Board of Examiners of Professional Counselors
(the board), by majority vote of the board on December 13,
1997, enters this order finally adopting §§681.64, 681.81,
681.82, 681.92, and 681.94 concerning the licensing and
regulation of professional counselors. Sections 681.81, 681.82,
681.92 and 681.94 are adopted with changes to the proposed
text as published in the October 31, 1997, issue of the Texas
Register (22 TexReg 10613). Section 681.64 is adopted without
changes, and therefore this section will not be republished.

The amendments cover academic course content, temporary
license requirements, experience requirements (internship), re-
quirements for examination and examination failures. The
amendments are necessary to implement legislative amend-
ments to Texas Civil Statutes, Article 4512g (the Licensed Pro-
fessional Counselor Act) which increased the supervised expe-
rience requirements from 24 months or 2,000 clock hours to 36
months or 3,000 clock hours and to delete the language relating
to an application for examination.

No comments were received, however the staff made the
following changes due to staff comments for clarification to
board rules.

Change: Concerning §681.81(g)(2), the word "an" was deleted
and "The Texas State Professional Counselor" was inserted in
its place.

Change: Concerning §681.82(k)(2), the section number and
section title referenced was incorrect, and "§681.64(c) of this
title (relating to Academic Course Content)" was deleted and
"§681.63(c) of this title (Academic Requirements)" was inserted.

Change: Concerning §681.82(g), "September 1, 1992" was
deleted and "October 2, 1996" was inserted. The required
semester hours were changed from "45" to "48" to accommo-
date changes in the Act. Also "before beginning the supervised
experience" was deleted and the phrase "and hold a temporary
license from the board" was inserted.

Change: Concerning §681.82(i), the subsection was proposed
as one sentence, and has now been divided into two sentences
for clarification.
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Change: Concerning §681.92(b), "Required Application Mate-
rial" was deleted and "General" was was inserted to reflect the
correct section title for §681.51.

Change: Concerning §681.94(c) and (d), the order of (c) and
(d) were reversed for a more sequential flow. Also the word
"apply" was deleted and "reapply" was inserted in its place.

Subchapter E. Academic Requirements for Ex-
amination and Licensure
22 TAC §681.64

The amendment is adopted under the Licensed Professional
Counselor Act, Texas Civil Statutes, Article 4512g, §6, which
provides the Texas State Board of Examiners of Professional
Counselors with the authority to adopt and revise rules that are
necessary to administer the Licensed Professional Counselor
Act and §14(p) relating to rules concerning temporary licenses.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801963
Anthony P. Picchioni, Ph.D.
Chairperson
State Board of Examiners of Professional Counselors
Effective date: March 2, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter F. Experience Requirements for Ex-
amination and Licensure
22 TAC §§681.81, 681.82

The amendments are adopted under the Licensed Professional
Counselor Act, Texas Civil Statutes, Article 4512g, §6, which
provides the Texas State Board of Examiners of Professional
Counselors with the authority to adopt and revise rules that are
necessary to administer the Licensed Professional Counselor
Act and §14(p) relating to rules concerning temporary licenses.

§681.81. Temporary License.

(a)-(f) (No change.)

(g) An LPC intern who holds a temporary license may obtain
a regular license by:

(1) submitting a supervised experience documentation
form documenting successful completion of the required hours of
supervised experience in accordance with §681.52(c) of this title
(relating to Required Application Materials) and §681.82 of this title
(relating to Experience Requirements (Internship)); and

(2) successfully completing The Texas State Professional
Counselor examination for licensure in accordance with Subchapter
G of this chapter (relating to Licensure Examinations).

§681.82. Experience Requirements (Internship).

(a) Applicants for licensure must have completed a super-
vised experience acceptable to the Texas State Board of Examiners
of Professional Counselors (board) based on the following:

(1) persons who were admitted to a counselor preparation
program designed to obtain a graduate degree in counseling or related
fields prior to September 1, 1997, must complete 24 months or 2,000
clock-hours of supervised counseling experience; or

(2) persons who are admitted to a counselor preparation
program designed to obtain a graduate degree in counseling or related
fields after September 1, 1997, must complete 36 months or 3,000
clock hours of supervised counseling experience.

(b) The supervised experience must include at least 1,000
hours of direct client counseling contact for persons accumulating
2,000 hours and 1,500 hours of direct client counseling contact for
persons accumulating 3,000 hours.

(c) An applicant must complete:

(1) the required 2,000 clock-hours of supervised experi-
ence in a time period of no fewer than 12 months; or

(2) the required 3,000 clock-hours of supervised experi-
ence in a time period of no fewer than 18 months.

(d) The 12 or 18 month time period shall not be decreased
by excess practicum hours that are applied toward the supervised
experience hours.

(e) If applying under the 24-month requirement or the 36
month requirement, the applicant must average at least 20 clock-
hours per week of practice.

(f) The internship must have been after completion of a:

(1) graduate degree in counseling or a related field; and

(2) a planned graduate program in counseling or its
substantial equivalent of at least 48 semester hours.

(g) The applicant who began to accumulate supervised
experience on or after October 2, 1996, must have completed at least
48 graduate semester hours in counseling or a related field and hold
a temporary license from the board.

(h) The experience must have consisted primarily of the pro-
vision of direct counseling services within a professional relationship
to individuals or groups by using a combination of mental health and
human development principles, methods, and techniques to achieve
the mental, emotional, physical, social, moral, educational, spiritual,
or career-related development and adjustment of the client throughout
the client’s life.

(i) The applicant must have received direct supervision
consisting of a minimum of one hour a week of face-to-face
supervision in individual or group settings. No more than one half
of the total hours of supervision having been received in group
supervision.

(j) The experience must have been under the direction of a
board approved supervisor.

(k) The board may count excess practicum hours toward the
experience requirements of this subchapter if:

(1) the hours were part of the applicant’s academic
practicum or internship accumulated after the commencement of the
applicant’s planned graduate program;

(2) the hours are in excess of the 300-hour practicum
required by §681.63(c) of this title (relating to Academic Require-
ments); and

(3) the hours to be counted are not more than 400 hours.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801964
Anthony P. Picchioni, Ph. D.
Chairperson
State Board of Examiners of Professional Counselors
Effective date: March 2, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter G. Licensure Examinations
22 TAC §§681.92, 681.94

The amendments are adopted under the Licensed Professional
Counselor Act, Texas Civil Statutes, Article 4512g, §6, which
provides the Texas State Board of Examiners of Professional
Counselors with the authority to adopt and revise rules that are
necessary to administer the Licensed Professional Counselor
Act and §14(p) relating to rules concerning temporary licenses.

§681.92. Requirements for Licensure Examination.

(a) LPC interns must submit a supervised experience doc-
umentation form documenting successful completion of the required
supervised experience in accordance with §681.52(c) of this title (re-
lating to Required Application Materials).

(b) Applicants for a regular license that do not hold a
temporary license must apply for licensure in accordance with
§681.51 of this title (relating to General) and §681.52 of this title.

(c) The Texas State Board of Examiners of Professional
Counselors (board) shall provide written notification to persons who
meet all requirements for examination.

§681.94. Failures.

(a)-(b) (No change.)

(c) The temporary license of a person who fails any two
successive examinations shall be voided.

(d) A person who fails any two successive examinations may
not reapply for a regular license until two years have elapsed from
the date of the last examination or until the person has completed
nine graduate semester-hours in the applicant’s weakest portions of
the examination. An application for licensure must be submitted in
accordance with §681.51 of this title (relating to General) and §681.52
of this title (relating to Required Application Materials).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801965
Anthony P. Picchionnni, Ph.D.
Chairperson
State Board of Examiners of Professional Counselors
Effective date: March 2, 1998
Proposal publication date: October 31, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 29. Purchased Health Services

Subchapter D. Medicaid Home Health Services
25 TAC §29.302

On behalf of the State Medicaid Director, the Texas Depart-
ment of Health (department) submits by federal mandate an
adopted amendment to §29.302, concerning provider partici-
pation requirements for home health services providers. This
amendment is a federal mandate required by §4724, Title IV of
the Balanced Budget Act of 1997.

The section as amended adds surety bond requirements
to the home health services provider participation require-
ments. Home health agencies and durable medical equipment
providers must provide the department a surety bond in the
same form specified by the Secretary of Health and Human
Services for Medicare home health services.

The amendment complies with the federal mandate contained
in §4724, Title IV of the Balanced Budget Act of 1997, to
be effective January 1, 1998. Although this amendment will
be effective January 1, 1998, it will not be implemented until
the Health Care Financing Administration finalizes its federal
regulations requiring surety bonds for home health services
providers.

The amendment is adopted under the Human Resources Code,
§32.021 and Government Code, §531.021, which provide the
Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).

§29.302. Provider Participation Requirements.
(a) - (b) (No change.)

(c) Surety bond requirements. To participate in the Texas
Medicaid Program’s home health services, providers must provide the
department with a surety bond in the form specified by the Secretary
of the Department of Health and Human Services (Secretary). The
amount of the surety bond must be no less than $50,000 or an amount
comparable to that specified by the Secretary for home health services
providers in the Medicare program.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801857
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: January 1, 1998
Proposal publication date: N/A
For further information, please call: (512) 458–7236
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♦ ♦ ♦
Chapter 97. Communicable Diseases

Control of Communicable Diseases
25 TAC §§97.1–97.5

The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board) on February 8, 1998,
enters this order finally adopting amendments to §§97.1–97.5,
concerning control of communicable diseases. Sections 97.1,
97.3, 97.4, and 97.5, are adopted with changes to the proposed
text as published in the September 26, 1997, issue of the
Texas Register (22 TexReg 9595) as a result of comments
received during the 30 day comment period. Section 97.2
is adopted without changes to the proposed text and will not
be republished. Specifically, the sections clarify definitions,
what to report, when to report, who shall report, and where
to report. The amendments add and delete diseases to the list
of reportable diseases.

Significant amendments to §97.1 through §97.5 concern the re-
porting of antibiotic resistant bacteria. The optimism of the an-
tibiotic era that began 50 years ago is waning. Even before the
widespread use of penicillin in the late 1940s, resistance was
detected in both gram-positive and gram-negative organisms.
Within one year of methicillin’s introduction in 1960, methicillin
resistant strains of Staphylococcus aureus emerged. In recent
years Streptococcus pneumoniae , which accounts for 3,000
cases of meningitis and 7,000,000 cases of otitis media nation-
wide annually, has developed resistant strains. With the recent
emergence of vancomycin resistant Enterococcus species and
the potential for vancomycin resistant Staphylococcus aureus,
an event which would make all current antibiotics ineffective for
these diseases, the need to determine the intrastate distribution
of resistant isolates of Staphylococcus aureus, Streptococcus
pneumoniae, and Enterococcus species has become urgent.
A first step toward curtailing the pernicious progression of an-
tibiotic resistance involves increasing the medical community’s
awareness of the problem. This is best accomplished by pro-
viding health care providers with timely surveillance data detail-
ing the incidence of resistant organisms in their communities.
In parts of the United States, resistance rates have recently
risen dramatically. Because antibiotic resistant organisms sig-
nificantly affect antibiotic use and health care costs, data are
needed to assess the problem, plan appropriate intervention
strategies, and alleviate the clinical and economic burden of
these diseases.

Additional revisions address other emerging disease threats.
For instance, an increased incidence of Creutzfeldt-Jakob Dis-
ease (CJD) has been noted in northeast Texas. This fatal dis-
ease, characterized by a rapidly progressive dementia accom-
panied by severe muscle spasms and incoordination is now
thought to be caused by a transmissible agent. The revised
list also includes yersiniosis, an emerging bacterial disease
which can cause serious gastrointestinal illness and may some-
times lead to unnecessary surgery. Making these conditions
reportable will result in better case ascertainment, allowing the
department to identify risk factors and possible control mea-
sures. It has recently been recognized that several closely re-
lated organisms can cause the same disease. Rocky Mountain
spotted fever (RMSF) needs to be changed to "spotted fever
group rickettsioses" because several different microorganisms
(rickettsia) can cause RMSF-like illnesses. Invasive group A

streptococcal disease needs to be changed to "invasive strep-
tococcal disease" since more than one Streptococcus species,
and not just group A, can cause invasive disease. Because
it has not contributed to a public health response, reporting of
tuberculosis infection in persons less than 15 years of age is
being deleted. Tuberculosis disease which is active and poten-
tially infectious remains reportable for all age groups.

Changes have been made to the proposed text in response to
comments received during the comment period. The details
of the changes are described in the summary of comments
that follow. Other minor editorial changes were made for
clarification.

The following comments were received concerning the pro-
posed sections. Following each comment is the department’s
response and any resulting changes(s).

Comment: Ten commenters were concerned about §97.3(c)(6)
and asked that the department drop reporting of quarterly
numeric totals for "all Enterococcus species, all Streptococcus
pneumoniae, all Haemophilus influenzae..."

Response: The department agrees with the reviewers’ re-
quest to have the reporting of Haemophilus influenzae iso-
lates dropped from these proposed rules. However, individ-
ual cases of invasive Haemophilus influenzae type b, a vac-
cine preventable disease, will still remain reportable as listed in
§97.3(b)(1). The department disagrees with the reviewers’ re-
quest to drop reporting of quarterly numeric totals for Enterococ-
cus species and Streptococcus pneumoniae. Resistant strains
of both of these pathogens are important causes of morbid-
ity; quarterly numeric totals are needed to calculate resistance
rates for these pathogens.

Comment: Ten commenters were concerned that §97.3(c)(6)
would not "secure a risk-stratified denominator to provide
multiple resistant organism rates for comparison in Texas."
Various commenters suggested that the rate generated "as
proposed" would be inaccurate, possibly misleading, greatly
skewed, and would not provide useful rates.

Response: The department agrees with the commenters that
the data the department wishes to collect cannot be used to
calculate a "risk-stratified denominator." The department’s goal
is to calculate antibiotic resistance rates for specific pathogens
by geographic area. No change was made as a result of this
comment.

Comment: Regarding §97.3(c)(6) ten commenters suggested
that the department "...concentrate on accurate numerator re-
porting to create reports based on patient days." Another com-
menter suggested that "...the denominator which is commonly
used for other reportable diseases could be used to calculate
incidence of each multiple resistant organism per 100,000 pop-
ulation."

Response: The department disagrees with the suggestions to
concentrate on the numerator and to calculate rates based
on census data (population) or patient days. Traditionally
numerator data alone are regarded as being of little value.
Numerator and denominator data that are used to calculate
rates should come from the same group. Having a denominator
based on the population in a geographic area would not be
appropriate. In this case, the numerator and denominator used
to calculate the rates should be numbers of bacterial isolates,
not patients. The department also wishes to point out that
laboratories do not normally have easy access to information
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about patient days. No change was made as a result of this
comment.

Comment: Concerning §97.3(c)(6), fourteen commenters
stated that collecting denominator data would be "labor inten-
sive" for laboratories and that this activity would detract from
accurate reporting of true multiple resistant organism occur-
rences. Several commenters suggested that this requirement
would draw resources away from other activities.

Response: The department agrees with the commenters that
reporting, in general, requires time and additional work for the
individuals reporting. The department believes that monitoring
trends of resistant organisms is critical to the health of Texas
citizens. One large laboratory in central Texas used a popular
laboratory information system to obtain the proposed data for
a two month period this effort required five minutes. While the
department understands that other laboratories may have less
efficient computer systems, based on information from a large
teaching hospital, it should take large laboratories less than
one hour per month to collect the data. Although some small
laboratories may need to hand tabulate the data, they should
have far fewer isolates to review and report. No change was
made as a result of this comment.

Comment: Concerning §97.3(c)(6), eight commenters were
concerned that the cost to collect denominator data was
underestimated. They suggested the department "...weigh the
cost of this reporting against the value to be gained from
this nonspecific data collection." One commenter estimated
the cost of manual recording at "...15-30 minutes per day at
a salary of $12.00 per hour." Another commenter concerned
about unfunded mandates suggested the department provide
their own personnel to visit facilities and collect this data."

Response: The department disagrees. As explained above we
believe the time required to report should not exceed one hour
per month. Many commenters thought that they were being
asked to identify and delete duplicates, further speciate isolates,
or perform additional antibiotic susceptibility testing. It is not the
department’s intention to impose any of these additional costs/
duties on laboratories. In parts of the United States in which
resistance rates have been longitudinally monitored, these rates
have recently risen dramatically. The department feels that one
hour of laboratory time per month will be necessary to evaluate
the impact of emerging antibiotic resistance in Texas. Because
antibiotic resistant organisms significantly affect antibiotic use
and health care costs, data are needed to assess the problem
and plan appropriate intervention strategies. No change was
made as a result of this comment.

Comment: Two commenters were concerned that there is no
differentiation between infection or colonization. This comment
was concerning the rules regarding reporting of antibiotic
resistant organisms in general.

Response: The department agrees that the rules do not dif-
ferentiate between infection and colonization. These rates are
intended to be a measure of incidence of antibiotic resistance in
isolates not a measure of infection or colonization. No change
was made as a result of this comment.

Comment: Five commenters were concerned that in §97.3(c)(6)
there is no control for duplicates.

Response: The department agrees that duplicates are likely to
be reported. However, asking laboratory staff to delete dupli-
cates would impose an excessive burden on laboratories. The

department will use its own staff to remove duplicates of resis-
tant organisms from the numerator and the denominator. The
department understands that the denominator data will be less
than perfect and will have some duplication of nonresistant or-
ganisms. Nevertheless the data should be adequate for follow-
ing temporal and geographic trends in antibiotic resistance. No
change was made as a result of this comment.

Comment: Concerning §97.4(a) one commenter pointed out
that submission of pure cultures of vancomycin resistant coag-
ulase negative Staphylococcus species was required "as they
become available"; however, reports of this antibiotic resistant
organism were only required quarterly.

Response: The department agrees and is grateful to the com-
menter for pointing out this oversight; §§97.4(a) and 97.5(b)(3)
have been changed to reflect the necessity of immediate report-
ing of vancomycin resistant coagulase negative Staphylococcus
species.

Comment: One commenter stated that speciation of all van-
comycin resistant Enterococcus would result in an additional
5-10 identifications per month at a cost of $3.00 - $5.00 per
panel.

Response: The department agrees with the commenter that
further speciation would impose an additional cost. However,
the department is not requesting additional speciation of an-
tibiotic resistant organisms. The definition in §97.1 has been
changed to "Vancomycin resistant Enterococcus - Enterococ-
cus species with a vancomycin minimum inhibitory concentra-
tion (MIC) greater than 16 �g/mL or a disk diffusion of 14 milli-
liters or less."

Comment: Three commenters were concerned about the
confidentiality of the statistics. "The prevalence of the antibiotic
resistant organisms need to be published by communities
not individual hospital or laboratories." This comment was
concerning the rules regarding reporting of antibiotic resistant
organisms in general.

Response: The department agrees that confidentiality is a
concern. All data with patient identifiers that are reported to the
department are well protected by law. Data that are gathered
for denominator purposes (eg, all Enterococcus species) will be
stored and tabulated so as to prevent identification of particular
hospitals.

Comment: Two commenters had concerns about §§97.4(a)
and 97.5(b)(3). "It is unclear whether reports of this antibiotic
resistant bacteria are to go directly to TDH or to the local health
department."

Response: The department agrees that clarification of these
sections is needed. Because of the confidentiality concerns,
reports of antibiotic resistant isolates and numeric totals of
Enterococcus species and Streptococcus pneumoniae should
be reported directly to the state health department. The data will
be compiled and reported back to the local health departments
at least quarterly. Minor editorial changes were made in
§§97.4(a) and 97.5(b)(3) to clarify this point.

Comment: One commenter requested that "...the reports of
the antibiotic resistant bacteria come through the local health
department as do other reportable conditions. Bypassing the
local health department serves to undermine their authority."

Response: The department disagrees. The purpose of this re-
porting is to provide feedback of geographic antibiotic resistance
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patterns to providers on a quarterly basis, not to initiate a pub-
lic health response. The reporting of antibiotic resistant organ-
isms directly to the state health department will expedite data
cleanup and analysis and timely reporting of these data back to
health care providers. Any identification of vancomycin resistant
Staphylococcus will be considered a public health emergency.
The local health department will be notified by the department
the same day any such report is received. No change was
made as a result of this comment.

Comment: Two commenters were concerned that in §97.1 there
is no MIC for ampicillin resistant Haemophilus influenzae and
requested clarification regarding the reporting of Haemophilus
influenzae. Another commenter was concerned about in-
creased laboratory costs related to beta lactamase testing of
all Haemophilus influenzae; currently their laboratory only tests
ampicillin resistant strains.

Response: The department agrees. Ampicillin resistant
Haemophilus influenzae reporting has been deleted from
§97.1, §97.3(b)(3), §97.3(c)(6), §97.3(c)(7), §97.4(g), and
§97.5(b)(3).

Comment: Regarding §97.3(c)(6), two commenters asked
whether the department wanted reporting of "all isolates" or of
isolates by patient.

Response: The department agrees that this section needed
some clarification. Numerator data (i.e., resistant isolates),
must be reported by name, city of submitter, date of birth or age,
sex, anatomic site of culture, and date of culture; denominator
data need only be reported by numeric totals. Minor editorial
changes have been made in §97.3(c)(6) to clarify what to report.

Comment: One commenter was concerned that some systems
used for identification and antibiotic sensitivity testing have a
vancomycin MIC cut-off of 16 �g/mL or greater. "All Enterococ-
cus that have this value will then have to be further manually
tested to determine if it is to be considered resistant by the state
reporting standard."

Response: The department agrees. The definition for van-
comycin resistant Enterococcus has been changed to an MIC
greater than 16 �g/mL instead of an MIC greater than or equal
to 32 �g/mL. This change will eliminate the reporting of organ-
isms which have a vancomycin MIC of 8 �g/mL - 16 �g/mL.
The department recognizes that this could exclude occasional
isolates with inducible van B resistance in which MICs may be
8 �g/mL - 16 �g/mL. The changes have been made in the def-
initions included in §97.1.

Comment: One commenter had concerns regarding Entero-
coccus casseliflavis and Enterococcus gallinarum. "The auto-
mated systems that many medical centers use for identification
and antibiotic sensitivity testing of organisms do not identify by
species. To eliminate these two species of Enterococcus from
the totals, further labor intensive manual testing will have to be
done."

Response: The department agrees. §97.1 defining vancomycin
resistant Enterococcus has been changed to eliminate the need
for additional manual testing. The department is not requiring
that laboratories do additional speciation.

Twenty-two commenters from 13 different associations or hos-
pitals made comments regarding the proposed rules. Three
commenters stated that they appreciate the need to conduct
surveillance, provide data regarding antibiotic resistant bacte-

ria, and aspire to impact the medical community’s practices re-
garding antibiotics, but they felt there were some weak points
in the proposed rules. The commenters were the University of
Texas MD Anderson Cancer Center, Northwest Texas Health-
care System, and Baylor University Medical Center.

The commenters were individuals from associations and hos-
pitals who were generally not in favor of §97.3(c)(6) rules
requiring reporting of numeric totals forEnterococcusspecies,
Haemophilus influenzae, and Streptococcus pneumoniae. The
commenters main concerns were the increase in costs and time
spent to tabulate and report these data. Furthermore, the com-
menters felt the data collected would not give accurate antibiotic
resistant rates. In addition, commenters were concerned about
§97.1 regarding reporting of ampicillin resistant Haemophilus in-
fluenzae, and the minimum inhibitory concentration (MIC) of 32
�g/mL as the cut-off for reporting of vancomycin resistant En-
terococcus . These comments on the proposed rules received
by the department during the comment period were submitted
by three board members of the Texas Society of Infection Con-
trol Practitioners, the Texas Hospital Association, the Dallas-
Fort Worth Regional Chapter of Association for Professionals in
Infection Control and Epidemiology, and from the Assistant Di-
rector of Communicable Disease at the City of Houston Health
and Human Services Department. Comments were also re-
ceived from individuals from nine different hospitals in Texas.
The hospitals include; MD Anderson Cancer Center, Metropoli-
tan Methodist Hospital, Northwest Texas Healthcare System,
Victoria Regional Medical Center, RHD Memorial Medical Cen-
ter/Trinity Medical Center, Parkland Memorial Hospital, Mercy
Regional Medical Center, Baylor University Medical Center, and
Methodist Hospital.

The amendments are adopted under the Health and Safety
Code, Chapter 81, which provides the Board of Health (board)
with the authority to prevent and control communicable disease;
and §12.001, which provides the board with the authority to
adopt rules for the performance of every duty imposed by law
on the board, the department, and the commissioner of health.

§97.1. Definitions.

The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.

Penicillin resistantStreptococcus pneumoniae- Streptococcus pneu-
moniae with a penicillin minimum inhibitory concentration (MIC) of
2 �g/mL or greater (high level), and an intermediate level resistance
of 0.1- 1�g/mL.

Reportable disease - Any disease or condition that is required to be
reported under the Act or by these sections. See §97.3 of this title
(relating to What Condition To Report and What Isolates To Report or
Submit). Any outbreak, exotic disease, or unusual group expression
of illness which may be of public health concern, whether or not the
disease involved is listed in §97.3 of this title, shall be considered a
"reportable disease."

Specimen Submission Form G-1 - A multipurpose specimen submis-
sion form available from the Texas Department of Health, Bureau of
Laboratories, 1100 West 49th Street, Austin, Texas, 78756-3199.

Vancomycin resistantEnterococcusspecies -Enterococcusspecies
with a vancomycin MIC greater than 16 micrograms per milliliter (�g/
mL) or a disk diffusion zone of 14 millimeters or less. Vancomycin
intermediate Enterococcus(eg, Enterococcus casseliflavis and
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Enterococcus gallinarum) with a vancomycin MIC of 8�g/mL - 16
�g/mL do not need to be reported.

Vancomycin resistantStaphylococcus aureusand vancomycin resis-
tant coagulase negativeStaphylococcusspecies - For the purposes
of reporting,Staphylococcus aureusor a coagulase negativeStaphy-
lococcusspecies with a vancomycin MIC of 8�g/mL or greater.

§97.3. What Condition To Report and What Isolates To Report or
Submit.

(a) (No change.)

(b) Reportable conditions or isolates.

(1) Confirmed and suspected cases of the following dis-
eases are reportable: acquired immune deficiency syndrome (AIDS);
amebiasis; anthrax; botulism - adult and infant; brucellosis; campy-
lobacteriosis; chancroid; chickenpox;Chlamydia trachomatisinfec-
tion; cholera; Creutzfeldt-Jakob disease (CJD); cryptosporidiosis;
dengue; diphtheria; ehrlichiosis; encephalitis (specify etiology);Es-
cherichia coliO157:H7 infection; gonorrhea; Hansen’s disease (lep-
rosy); Haemophilus influenzaetype b infection, invasive; hantavirus
infection; hemolytic uremic syndrome (HUS); hepatitis, acute vi-
ral (specify type); human immunodeficiency virus (HIV) infection;
legionellosis; listeriosis; Lyme disease; malaria; measles (rubeola);
meningitis (specify type); meningococcal infection, invasive; mumps;
pertussis; plague; poliomyelitis, acute paralytic; rabies in man; re-
lapsing fever; rubella (including congenital); salmonellosis, includ-
ing typhoid fever; shigellosis; spotted fever group rickettsioses (such
as Rocky Mountain spotted fever); streptococcal disease, invasive;
syphilis; tetanus; trichinosis; tuberculosis; typhus;Vibrio infection
(specify species); viral hemorrhagic fevers; yellow fever; and yersin-
iosis.

(2) (No change.)

(3) The following organisms shall be reported:Ente-
rococcusspecies; vancomycin resistantEnterococcusspecies; van-
comycin resistantStaphylococcus aureus; vancomycin resistant co-
agulase negativeStaphylococcusspecies;Streptococcus pneumoniae;
and penicillin - resistantStreptococcus pneumoniae.

(c) Minimal reportable information requirements. The min-
imal information that shall be reported for each disease is as follows:

(1)-(3) (No change.)

(4) for tuberculosis - name, present address, present
telephone number, age, date of birth, sex, race and ethnicity,
physician, disease, type of diagnosis, date of onset, antibiotic
susceptibility results, initial antibiotic therapy, and any change in
antibiotic therapy;

(5) for all other reportable conditions listed in subsection
(b)(1) of this section - name, present address, present telephone
number, age, date of birth, sex, race and ethnicity, physician, disease,
type of diagnosis, date of onset, address, and telephone number;

(6) for all isolates of Enterococcus species and all
isolates ofStreptococcus pneumoniaeregardless of resistance patterns
- numeric totals at least quarterly; and

(7) for vancomycin resistant Enterococcusspecies;
penicillin resistant Streptococcus pneumoniae; vancomycin resistant
Staphylococcus aureus; vancomycin resistant coagulase negative
Staphylococcusspecies, - name, city of submitter, date of birth or
age, sex, anatomic site of culture, and date of culture.

(d) Diseases requiring submission of cultures. For all
Neisseria meningitidisfrom normally sterile sites, all vancomycin

resistantStaphylococcus aureus, and vancomycin resistant coagulase
negativeStaphylococcusspecies - pure cultures shall be submitted
accompanied by a Specimen Submission Form G-1.

§97.4. When to Report a Condition or Isolate; When to Submit an
Isolate.

(a) The following reportable diseases are public health emer-
gencies and suspect cases shall be reported immediately by phone to
the local health authority or the regional director of the Texas De-
partment of Health (department): botulism, foodborne; cholera; diph-
theria; Haemophilus influenzaetype b infection, invasive; measles
(rubeola); meningococcal infection, invasive; pertussis; poliomyeli-
tis, acute paralytic; plague; rabies in man; viral hemorrhagic fevers;
yellow fever. Vancomycin resistantStaphylococcus aureusand van-
comycin resistant coagulase negativeStaphylococcusspecies shall be
reported immediately by phone or fax to the Infectious Disease Epi-
demiology and Surveillance Division, Texas Department of Health,
Austin.

(b)-(f) (No change.)

(g) For Enterococcusspecies; vancomycin resistantEntero-
coccusspecies;Streptococcus pneumoniae; and penicillin - resistant
Streptococcus pneumoniae- reports shall be made no later than the
last working day of March, June, September, and December.

(h) All Neisseria meningitidisfrom normally sterile sites, all
vancomycin resistantStaphylococcus aureus, and all vancomycin re-
sistant coagulase negativeStaphylococcusspecies shall be submitted
as pure cultures to the Texas Department of Health, Bureau of Lab-
oratories, 1100 West 49th Street, Austin, Texas 78756-3199 as they
become available.

§97.5. Where to Report a Condition or Isolate; Where to Submit an
Isolate.

(a) (No change.)

(b) The administrative officer of a clinical laboratory, blood
bank, mobile unit, or other facility shall report a condition or submit
an isolate as follows.

(1)-(2) (No change.)

(3) For vancomycin resistantStaphylococcus aureusand
vancomycin resistant coagulase negativeStaphylococcusspecies im-
mediately report by phone to the Infectious Disease Epidemiology and
Surveillance Division at 1-800-252-8239. ForEnterococcusspecies;
vancomycin resistantEnterococcusspecies; Streptococcus pneumo-
niae; and penicillin - resistantStreptococcus pneumoniae; reports
shall be mailed to the Infectious Disease Epidemiology and Surveil-
lance Division, Texas Department of Health, 1100 West 49th Street,
Austin, Texas 78756-3199, or faxed to the Infectious Disease Epi-
demiology and Surveillance Division at 512-458-7616.

(4) All Neisseria meningitidis from normally sterile
sites, all vancomycin resistantStaphylococcus aureus, and all
vancomycin resistant coagulase negativeStaphylococcusspecies shall
be submitted as pure cultures to the Texas Department of Health,
Bureau of Laboratories, 1100 West 49th Street, Austin, Texas, 78756-
3199.

(c) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9802187
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Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 5, 1998
Proposal publication date: September 26, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 115. Home and Community Support Ser-
vices Agencies
The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board) on February 8, 1998,
enters this final order adopting amendments to §§115.1, 115.11,
115.12, 115.21, 115.25, 115.27, 115.28, 115.51, and 115.52
concerning the licensing of home and community support
services agencies (HCSSAs). Sections 115.12, 115.21, and
115.52 are adopted with changes to the proposed text published
in the December 5, 1997, issue of the Texas Register (22
TexReg 11941). Sections 115.1, 115.11, 115.25, 115.27,
115.28, and 115.51 are adopted without changes to proposed
text and will not be republished.

The amended sections cover purpose; application and issuance
of initial license; issuance and renewal of license; licensure re-
quirements and standards for agencies providing licensed home
health, licensed and certified home health or hospice services;
standards for hospice services; standards for branch offices;
standards for alternate delivery sites; survey procedures; and
enforcement action.

The most significant amendments to the rules implement
changes to the Health and Safety Code, Chapter 142 as
added by Acts of the 75th Legislature, 1997. Specifically,
Senate Bill (SB) 1247 added new statutory requirements
under §142.004(c) relating to an HCSSA’s provision of certain
documentation when applying for a license and §§142.017-
142.0175 relating to the assessment of administrative penalties
against an HCSSA. House Bill (HB) 3075 added new Health
and Safety Code, §§142.061-142.063 relating to an HCSSA’s
possession of sterile water or saline, possession of certain
vaccines or tuberculin, and possession of certain dangerous
drugs. House Bill 3100 amended the Human Resources Code,
Chapter 102 relating to rights of the elderly, requiring the
department to amend the current rule reference to this statute.

The administrative penalty requirements mandated by SB 1247
are unique from other licensing statutes authorizing the depart-
ment to assess penalties (e.g., hospitals). The unique require-
ments are that the department may only assess an adminis-
trative penalty under rules adopted by the board: 1) for any
number of days a violation occurred before the day on which
an HCSSA receives notice of the violation counting as one vi-
olation; 2) for each day of a continuing violation occurring after
the day the HCSSA receives notice of the violation counting
as a separate violation; 3) according to a list of each violation
for which a penalty may be assessed; 4) if the department has
considered the seriousness of the violation (including the na-
ture, circumstances, extent, and gravity of the violation and the
hazard or safety of clients), the history of previous violations,
and whether the HCSSA had identified the violation through its
quality assurance process, and had made appropriate progress
on correction; 5) if the department has provided an HCSSA with
a reasonable time to correct the violation prior to assessing a
penalty; 6) for minor violations, if these violations are of a con-

tinuing nature or not corrected; 7) if the violation is a hazard
to the health or safety of an HCSSA client; and 8) according
to a schedule of appropriate and graduated penalties. The pro-
posed amendments to each of the affected sections are outlined
as follows.

The amendment to §115.1 (relating to purpose) corrects the
rule’s reference to the Medicare program from Title XIII to Title
XVIII.

The amendment to §115.11(g)(2)(D) implements new Health
and Safety Code, §142.004(c)(5) which requires the department
to request during the license application process identifying in-
formation on the HCSSA owner, administrator, and chief finan-
cial officer for the purpose of conducting a criminal background
check on those persons. The amendment to §115.11(g)(2)(E)
changes the percentage ownership reporting from 10% to 5%
and adds the words, "and entities," to be clear that the depart-
ment expects not only names of individuals but also business
entities owning at least 5% interest in the applicant. The amend-
ment to §115.11(g)(2)(J) changes the percentage ownership
reporting from 10% to 5% to be consistent with the change in
§115.11(g)(2)(E). The amendment to §115.11(j) adds new para-
graph (6) to clarify that by applying for or holding an HCSSA
license, an HCSSA consents to entry to the HCSSA and access
to documents by the department to verify compliance with the
provisions of the licensing statute and the licensing rules. The
amendments to §115.12 implement changes to the Health and
Safety Code, §142.004(c)(5) for the same reason described for
§115.11(g)(2)(D) and require an HCSSA to provide an updated
description of its service area at time of license renewal.

The amendment to §115.21(a)(5) requires an HCSSA to notify
the department of a change in the HCSSA administrator or chief
financial officer within 15 calendar days after the change. The
amendment to §115.21(b)(3)(B)(ii) changes the prohibition re-
lating to an agency administrator from five years to one year and
clarifies the term "enforcement action" as used in that clause.
The amendment to §115.21(c)(2) corrects an incorrect cross ref-
erence to rule language concerning physician delegation. The
amendment to §115.21(b)(3)(B)(iii) was made to conform to the
reformatting of §115.52. The amendment to §115.21(b)(3)(D)
provides that an HCSSA which only provides physical, occu-
pational, speech, or respiratory therapy; medical social ser-
vices; or nutritional counseling is not required to have a su-
pervising nurse. The amendments to §§115.21(b)(4)(D) and
(H), 115.27(e)(3), and 115.28(e)(3) clarify and make consistent
rule language regarding client record storage. The amendment
to §115.21(b)(4)(I) deletes the age reference to an elderly indi-
vidual due to changes to the Human Resources Code, Chapter
102. The amendment to §115.21(c) adds a requirement that
an HCSSA develop, implement, and enforce policies relating
to qualifications of a registered nurse providing or supervising
pediatric services (if offered) and relating to the possession of
sterile water or saline, certain vaccines or tuberculin, and cer-
tain dangerous drugs. The amendment in §115.21(g)(3)(E) pro-
vides clarification as to an agency’s responsibilities and a phar-
macist’s responsibilities in response to public comment.

The existing language in §115.21(g) was deleted because it no
longer applies; new subsection (g) describes the protocols and
conditions under which an HCSSA may possess sterile water
or saline, certain vaccines or tuberculin, and certain dangerous
drugs and mirrors statutory language in the Health and Safety
Code, §§142.061 - 142.063 (HB 3075).
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The amendment to §115.25(e)(1) clarifies that the medical
director may be an independent contractor. This change
eliminates concern that the existing language created a conflict
for physicians with state law prohibiting the corporate practice
of medicine.

The amendment to §115.51(a) adds new paragraphs (5) and
(6) for the same reasons as previously described for the
amendment to §115.11(j). The amendment to §115.51(g)
requires a department surveyor to review a sample of pediatric
client records if pediatric clients are served by the HCSSA.
Other changes to §115.51 were made for clarification purposes.

Section 115.52 has been reformatted to provided needed clari-
fication. Existing subsections (a) and (b) were combined under
a common catch title called, "License denial, suspension or re-
vocation." New language was added to new subsection (a)(1)(I)
and (1)(J) to authorize the department to deny, suspend, sus-
pend on an emergency basis, or revoke an HCSSA license if
the HCSSA fails to comply with the Human Resources Code,
Chapter 102 (relating to Rights of the Elderly) or knowingly em-
ploys as an administrator or chief financial officer an individual
convicted of certain felonies or misdemeanors. New language
was added to subsection (a)(2)(B)(vii) - (xx) to specify convic-
tions under the Texas Penal Code which would bar a person
from receiving an HCSSA license or would bar an individual
from working in an HCSSA as an administrator or chief finan-
cial officer. The new language in §115.52(a)(3) clarifies that the
notice giving due process to an HCSSA against which enforce-
ment action is proposed by the department may be published
in a newspaper of general circulation under certain conditions.
In addition, the 15-day time period in which an HCSSA may
request a hearing when enforcement action is proposed was
changed to a 20-day time period in new §115.52(a)(3)(A) and
(D). The amendment to §115.52(a)(5) and (6)(C) adds new clar-
ifying language concerning the prohibition for applying for a li-
cense when enforcement action is taken against an HCSSA.

Section 115.52(b) contains new language relating to the depart-
ment’s assessment of administrative penalties in accordance
with the Health and Safety Code, §§142.017 - 142.0175. The
new language describes the conditions under which the de-
partment may assess an administrative penalty, establishes a
schedule of appropriate and graduated penalties based upon
certain criteria, describes time frames in which an HCSSA must
correct a violation, lists the violations which may effect an ad-
ministrative penalty, and describes the due process provided to
an HCSSA against which an administrative penalty is proposed.
The change to §115.52(b)(3)(C) was made for clarification pur-
poses in response to public comment.

Section 115.52(c) contains existing language moved from
deleted §§115.52(e) and (f) concerning court action. Section
115.52(d) contains existing language moved from deleted
§115.52(k) relating to the surrender or expiration of a license.

Other changes to the rules were for editorial purposes.

The department received several comments on the proposal; a
majority of the comments were submitted in writing and one was
provided at a public hearing on the proposal held on December
19, 1997. The Home and Community Support Services Advi-
sory Committee (committee) reviewed and approved the final
rules on January 12, 1998. The comments, the department’s
responses, and the resulting changes(s) are summarized as fol-
lows:

Comment: Concerning the proposed rules in general, one com-
menter expressed appreciation for the opportunity to comment
and supported efforts to "...stamp out fraud and unscrupulous
providers that might jeopardize the fate of this industry."

Response: The department appreciates the support. No
changes were made as a result of the comment.

Comment: Concerning §115.11(g)(2)(D), one commenter
stated that the rule limits the criminal background checks of
corporations to the corporate entity, and added that the rule
should allow the department to conduct criminal background
checks on each officer, director, and shareholder of the corpo-
ration. The commenter suggested that without such criminal
background checks, the department will not be able to verify
compliance with other disclosure requirements.

Response: The department understands the commenter’s
concern, but believes that it is not necessary to conduct criminal
background checks on each officer, director, and shareholder
of a corporate owner. The department has chosen to use its
existing resources to focus on conducting background checks
on individuals who have direct influence or oversight on the care
delivered to HCSSA clients (e.g., administrator) and who are
responsible for directly overseeing the day-to-day operations of
an HCSSA (e.g., owner and individual acting in the capacity of
chief financial officer). The department will continue to monitor
the issue for problems and make changes to the rules in the
future as necessary. No change was made.

Comment: Concerning §115.11(g)(2)(E) and (J), three com-
menters stated that the percentage ownership conflicts with the
percentage ownership specified in the definition of the term "af-
filiate" (§115.2(C)(iii)) and suggested the definition be changed
to 5% instead of 10% for consistency. One of the commenters
suggested the change would also provide more adequate dis-
closure of the information required in §115.11(g)(2)(R) and (S).
This commenter concluded by asking if all officers and di-
rectors are required to provide the information described in
§115.11(g)(2)(R) and (S) regardless of the amount of ownership
interest, and suggested requiring the same information concern-
ing the administrator be disclosed on the license application.

Response: The department agrees that all disclosure require-
ments should be consistent. However, the department is un-
able to submit the change as a final rule at this time because a
change to §115.2 was not duly afforded public comment. The
change to §115.2 will be presented as a proposal to the board in
the near future. In response to the commenter’s other sugges-
tion, the department disagrees that the same information con-
cerning the administrator should also be submitted and made
no change. The department believes that the new language in
§115.11(g)(2)(D) allowing the department to conduct a criminal
background check on the administrator is sufficient.

Comment: Concerning §115.11(g)(2)(K) which was proposed
as "(No change.)," one commenter suggested amending the
language to seek information regarding bankruptcy or insol-
vency information from not only the corporate entity making an
application, but also all affiliates. The commenter indicated that
this would allow the department to better determine financial
competency of a corporation which reorganizes under a differ-
ent name.

Response: The department agrees that a bankrupt corporation
could dissolve, its former officers or directors reorganize to form
a new corporation with no history of bankruptcy or insolvency.
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The requirement that such a corporation attest to having the
financial resources to meet its proposed budget and provide
services, and the disclosure of ownership information relating
to the officers or directors should address the commenter’s
concern. After receiving a license, an applicant is also required
to comply with §115.21(b)(5) relating to financial solvency. No
change was made.

Comment: Concerning §115.11(g)(2)(R) which was proposed
as "(No change.)," one commenter indicated that the disclosure
requirement does not specify a time limit and suggested that
the department’s application form does not fully implement
this requirement. The commenter added that the language
should be clarified to indicate that the applicant, all officers,
all directors, all persons owning 5% or more of the stock, all
other controlling persons, and the administrator are required to
disclose the information listed.

Response: The department agrees that the existing language
in §115.11(g)(2)(R) does not specify a time limit and did not
intend to limit the time period for the information listed under
subparagraph (R). The department believes that disclosure
of the information specified in §115.11(g)(2)(R) is important
regardless of how long before application is made. Unless the
administrator is an applicant, affiliate, or manager, disclosure
of the information is not necessary. Further, the new language
in §115.11(g)(2)(D) is adequate to address concerns relating
to the administrator’s criminal background. No change to
§115.11(g)(2)(R) was made.

Comment: Concerning §115.11(g)(2)(S) which was proposed
as "(No change.)," one commenter suggested extending the
time period for disclosing certain information regarding the ap-
plicant, the applicant’s affiliates, and the applicant’s managers
from two years to five years.

Response: The department disagrees that the information
required for disclosure described in §115.11(g)(2)(S) should be
for a five-year period prior to application and believes that the
two-year period is sufficient for the disclosure of the information
described in the subparagraph. No change was made.

Comment: Concerning §115.12(b)(2)(A), one commenter
stated that the affidavit of financial solvency and resources
is excluded from the requirements for license renewal and
that additional specificity should be added to the language
in §115.11(g)(2)(K) relating to financial resources. The com-
menter added that such a lack of specificity coupled with
the confidentiality statement in the Health and Safety Code,
§142.004(d) fails "to project public confidence into the industry
as a whole" and that the public "deserves to place their trust
in those home health agencies that can demonstrate financial
solvency, and dependability in accordance with exacting
regulatory standards."

Response: The department disagrees that the affidavit for
financial solvency should be required upon renewal. Upon
issuance of a license, the HCSSA is required to comply with
many standards which would demand it to maintain the financial
ability to fulfill its responsibilities to provide quality care to its
clients. The department believes that existing §115.21(b)(5)
relating to financial solvency contains the requirement intended
by the commenter and is more effective than an affidavit
requirement. No change was made.

Comment: Concerning §115.13(a)(3), one commenter sug-
gested that a change of ownership occurs when 50% or more

controlling interest in the corporation changes. The commenter
added that the department should add a requirement that all
new officers, directors, shareholders, and HCSSA administra-
tors must reapply for a license 15 days in advance of the
change.

Response: The department understands the commenter’s
concern. However, amendments to §115.13 were not proposed.
State law in §142.002(e) provides that a license may not be
transferred to another person. "Person" refers to the legal
entity in whose name the license would be held. If 40% or
more controlling interest in the corporation changes, there is
no change in the legal entity which holds the license. The
same corporation continues to hold the license. If there is a
question as to whether a change of ownership occurs due to a
reorganization of a corporation, partnership, or other business
entity, department staff will continue to request a review of
the transaction by the department’s Office of General Counsel
for a legal opinion as to whether a change of ownership has
occurred under the appropriate licensing statute. Regarding
the commenter’s suggestion that the department require 15
days of advance notice of a change of control, such a change
does not change the legal entity which holds the license. The
department cannot require relicensure if there is a change of
control. Since a license is not transferrable nor assignable, a
new owner who does not apply for a license in accordance with
§115.13 would be operating an HCSSA without a license. In
such a scenario, the owner is subject to injunctive action, and
civil and administrative penalties. The department will continue
to monitor change of ownership transactions for problems and
will propose amendments to the section as necessary. No
change was made.

Comment: Concerning §115.21(b)(2)(G)(i) and
§115.21(b)(4)(I)(ix), one commenter stated that requiring
HCSSAs to provide a copy of the entire Human Resources
Code, Chapter 102 (relating to Rights of the Elderly) is not
necessary since the intent of the law is to let clients know
about their rights under the law. The commenter requested
amending the language to allow an HCSSA to provide only the
list of rights included in the law (§102.003).

Response: The department disagrees that the law relating to
rights of the elderly should not be provided to a client. All five
sections of the Human Resources Code, Chapter 102 contain
important information for a client. Section 102.001 defines
terms used in the following sections; §102.002 informs the client
that a provider may not deny them a right listed in the law and
violation of the law is grounds for suspension or revocation of
the license; §102.003 describes the client’s rights; §102.004
requires a provider to provide a client with the written list of
the rights and to inform the client of changes in the list; and
§102.005 informs the client that the list of rights is in addition to
other rights or remedies to which an elderly individual is entitled.
Since §§102.001, 102.002, 102.004, and 102.005 combined
contain less text than §102.003 alone and the statute is readily
available on the Internet and in public libraries, the department
believes it will not be burdensome to HCSSAs to reproduce the
additional text and provide it to their clients. No change was
made.

Comment: Concerning in §115.21(b)(3)(B)(ii), one commenter
stated that the department’s proposal to change the employ-
ment prohibition for administrators from five years to one year
and to exclude administrative or civil penalties from the term
"enforcement action" diminishes the already inadequate require-
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ments in §115.21(b)(3)(B)(i)(III). The commenter stated that ex-
isting §115.21(b)(3)B)(i)(III) is inadequate to protect the health
and safety of the public and suggested the development of more
stringent standards of training and experience for HCSSA ad-
ministrators.

Response: The department disagrees with the commenter. The
department believes that the one-year employment prohibition
for administrators is adequate and that the new rule language
adopted by the board effective October 1, 1997, increases
accountability of an HCSSA to provide quality care to its clients.
The department further believes that the new rules prescribing
administrative penalties for violations of a continuing nature or of
health or safety significance will provide a new protection to the
public not previously in place. The department agrees with the
commenter that the new enforcement activities (administrative
penalties) is in its "infancy." The department has benefited
from the experiences of other state agencies implementing
enforcement strategies and has chosen to implement the
enforcement tools in a manner which will promote and protect
patient care through working with industry and consumers to
effect positive changes toward that goal. The department
believes that the new requirements are a beginning to seek
a balance between the department’s mandate to regulate the
HCSSA industry while affording the industry due process . The
department will continue to review the training and experience
issue as it relates to enforcement activities and will make
changes in the future as necessary. The department also notes
that the training and experience requirement referred to by the
commenter does not "grandfather" an administrator hired prior
to October 1, 1997. No change was made.

Comment: Concerning §115.21(b)(3)(B)(ii), one commenter ex-
pressed support for the reduction from a five-year to a one-year
exclusion of an individual in the administrator position. The
commenter indicated the change was "...more appropriate and
reasonable." The same commenter expressed concern that an
administrator hired by an HCSSA to replace the administrator
employed at the time violations were cited would be held ac-
countable for the violations which occurred prior to his or her
employment. The commenter suggested adding language to
clarify that the administrator would have to have been employed
by the HCSSA for at least six months prior to the enforcement
action in order for the rule to apply; that the administrator will
have the opportunity for review by the department’s Enforce-
ment Action Committee (EAC) of the circumstances and the
appropriateness of excluding the administrator before the ex-
clusion is applied; and that the EAC make a separate determi-
nation relating to the administrator’s exclusion and the HCSSAs
exclusion. The commenter expressed similar concerns in the
case of a new owner taking control of an HCSSA which was
cited with violations resulting in enforcement action.

Response: The department agrees that the proposed language
is more appropriate and has retained the language. The de-
partment disagrees that the rule language infers the possible
scenarios described by the commenter and that additional lan-
guage is necessary. The rule is clear that the employment pro-
hibition for an administrator is relevant only to the administrator
who was employed "at the time the agency was cited with vio-
lations of the statute" or the licensing rules "which resulted in
enforcement action taken against the agency." If the new ad-
ministrator was not employed at the time the violations were
cited, then the new administrator is not prohibited from being
employed by another HCSSA owned by the same or different

owner. If the violations were cited after the new administrator
was hired to correct problems identified by the HCSSA, and im-
provements were effected after the new administrator’s arrival,
the department takes this as well as the seriousness of the
violations into consideration when reviewing a case for enforce-
ment action. The department further notes that the enforcement
actions effecting the exclusion include revocation or suspension
of a license (administrative penalties would not effect the exclu-
sion), which reflects that very serious health and safety issues
exist. The commenter’s concern that a new owner could be
held responsible for violations found under previous ownership
is irrelevant to the rule requirement in §115.21(b)(3)(B)(ii). An
enforcement action against a licensee is against the owner of
the HCSSA at the time violations were cited; enforcement ac-
tion relating to a previous owner cannot be made against the
new owner. No change was made.

Comment: Concerning §115.21(b)(3)(D), one commenter
stated that the rule was not clear as to how the overall plan
of care is coordinated, especially in situations where the staff
is contracted and the HCSSA offers only the one therapy
service. The commenter added that under the rule, children
with complex medical situations and the isolated elderly are
placed at increased risk with less coordination of services and
appropriate oversight when served by an HCSSA that offers
one therapy service or contracts for services.

Response: The department disagrees that clients will be at
risk and that less coordination of services will occur when a
client is served by an HCSSA offering one therapy service or
contracts for services. For example, an HCSSA which provides
only physical therapy services must enter into an agreement
with the client who is receiving the service. The HCSSA and
client must agree that only physical therapy services will be
provided. The HCSSA is then not responsible for other needs
the client develops while receiving the one service from the
HCSSA. In this scenario, the coordination of other needs is
the responsibility of the client, client’s family, and the client’s
physician. No further clarification is necessary and no change
was made.

Comment: Concerning §115.21(c)(37), one commenter re-
quested a definition for pediatric services as the term is used
in the rule and indicated that the rule requires only nurs-
ing to have pediatric qualifications. The commenter included
§115.21(c)(38) relating to a policy concerning the possession
of sterile water or saline, certain vaccines or tuberculin, and
certain dangerous drugs in the comment regarding the need
to define pediatric services. The commenter further suggested
requiring all staff to be required to have pediatric qualifications
(not just nursing staff) and that those qualifications be clarified
and added that the rule be amended to read "...supervises di-
rect nursing care staff...."

Response: The department disagrees that the term "pediatric
services" requires definition. The term is clear to mean services
provided to a pediatric client. The department further disagrees
that the rule should require all staff caring for a pediatric client
to have "pediatric qualifications." The services provided to a
client under §115.21(c)(37) must be supervised by a registered
nurse (supervising nurse). The department believes that the
requirement that the supervising nurse overseeing the care of
the pediatric client or the nurse actually providing the care
have pediatric qualifications is sufficient. It is each HCSSA’s
responsibility to determine how extensive such qualifications
should be based upon the skill level appropriate to clients
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served by the agency. The rule language in §115.28(c)(38)
does not relate to the qualifications of staff providing services
to pediatric clients. No change was made.

Comment: Concerning §115.21(g)(1)-(3), one commenter
stated it was not appropriate to include statutory language
regarding the possession of sterile water, saline, certain vac-
cines, or tuberculin, and certain dangerous drugs (see Health
and Safety Code, §§142.061-142.063). The commenter stated
that if the department retains the statutory requirements, then
the department should delete the text in paragraphs (3)(E) and
(3)(G) because the language applies to a pharmacy, not to an
HCSSA.

Response: The department agrees that the rule language
implies that it applies to a pharmacy, but believes that the
HCSSA should be aware of its responsibilities and how they
relate to those of the pharmacy. Therefore, the department
has amended the language in §115.21(g)(3)(E) to read, "A
pharmacist that dispenses a sealed portable container under
this subsection will ensure that the container..."; and amended
the language in §115.21(g)(3)(G) to read, "A pharmacy that
dispenses a sealed portable container under this subsection
is required to take reasonable precautionary measures...the
pharmacy will perform an inventory of the drugs used from the
container and will restock and reseal...."

Comment: Concerning §115.21(g)(2)(B)(iii), one commenter
suggested changing the language to read, "...indicates that the
recipient of the vaccine or tuberculin has been assessed by the
physician as an appropriate candidate to receive the vaccine or
tuberculin...."

Response: The department disagrees that the rule requires the
suggested additional language. The department believes that
the statutory language on which the rule is based is sufficiently
clear to allow assessment by an individual who may make such
an assessment under the appropriate professional licensing law.
No change was made.

Comment: Concerning §115.21(g)(3)(B)(i), one commenter
suggested changing the language to read, "...the container is
handled properly as determined by storage, transportation, and
temperature stability...."

Response: The department disagrees that the suggested
change is necessary. The rule is sufficiently clear regarding
proper handling of the container. No change was made.

Comment: Concerning §115.21(g)(3)(B)(iv), one commenter
suggested changing the language to read, "...the agency
maintains a written record of the dates and times the container
is to be in the possession of a registered nurse or licensed
vocational nurse."

Response: The department disagrees that the words "to be"
should be added to the rule; the rule language is sufficiently
clear regarding the possession of the container. No change
was made.

Comment: Concerning §115.51(g), one commenter asked what
the surveyors will be looking for when reviewing a pediatric
record and indicated that the rule suggests there are special
rules or guidelines for the pediatric client an HCSSA must follow.

Response: The department disagrees that the rule implies
an HCSSA must follow certain special rules or guidelines for
the pediatric client. An agency accepting a pediatric client
must follow professional standards of practice based upon the

level of care needed by the client and the services provided
through agreement between the client’s family and the HCSSA.
A surveyor will be reviewing the record for such information.
The department will expect each HCSSA admitting a pediatric
client to determine whether their HCSSA has the staff qualified
by training or experience in caring for the client admitted. The
needs of a pediatric client admitted to one HCSSA may differ
from needs of a pediatric client admitted for services by another
HCSSA. Each HCSSA should determine whether each client’s
needs can be met and if not all can be met, whether the client’s
family and HCSSA can agree on which needs will be met by the
HCSSA and which will not. This information is to be included
in the plan of care for that client. The licensing rules governing
HCSSAs do not contain special guidelines or requirements for
the care of a pediatric client. No change was made. No change
was made.

Comment: Concerning §115.51(g), one commenter expressed
appreciation for requiring that a survey include a review of a
sample of pediatric records if pediatric clients are served by the
HCSSA.

Response: The department appreciates the support and no
change was made.

Comment: Concerning §115.52(a), one commenter suggested
amending the language to provide that the "department may
deny an initial license or refuse to renew a license if an applicant
or any other person required to submit background information
does not have a satisfactory history of compliance with state
or federal home health regulations." The commenter provided
a list of conditions that the department should consider when
determining "satisfactory compliance with regulations."

Response: The department disagrees that the proposed rule
does not provide the department with the authority to deny an
initial license or renew an existing license due to unsatisfactory
compliance with state or federal regulations. The rule language
in §115.52(a)(1)(H) is sufficient to allow the department to deny
a license for previously proposed or completed enforcement
action against the applicant, its affiliates, or its managers. No
change was made.

Comment: Concerning §115.52(a)(3), one commenter sug-
gested adding language that an HCSSA’s refusal to accept a
notice of violation does not nullify the effect of the notice.

Response: The department agrees that the language would
clarify presumption of delivery of a notice of violation letter and
has added the sentence, "An agency which fails to claim a
notice sent by certified mail or refuses to accept the notice does
not make the notice null and void."

Comment: Concerning §115.52(a)(5), one commenter stated
that the rule excludes an owner with multiple HCSSAs (all
except one of which are without problems) from expanding
elsewhere in the state for one year and that such an exclusion
is too restrictive.

Response: The department disagrees that the rule is overly
restrictive. The department believes that the one-year time
frame is reasonable in cases where the owner has had an
HCSSA license revoked or suspended or had injunctive action
taken against them. The department notes that in implementing
the rule language, due process is afforded an HCSSA via the
department’s formal hearing procedures in Title 25, Chapter
1 and the Government Code, Chapter 2001. No change was
made.
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Comment: Concerning §115.52(b), one commenter recom-
mended that the department develop criteria or guidelines to
determine when it would be appropriate for a surveyor to rec-
ommend a cited deficiency for an administrative penalty or to
the EAC for enforcement action.

Response: The department disagrees that special criteria or
guidelines should be developed. Each case forwarded to the
EAC is reviewed on a case-by-case basis as to whether a rule(s)
or provision(s) of the licensing law was violated, the seriousness
of the violation, and the appropriate remedy for the violation. No
change was made.

Comment: Concerning §115.52(b), one commenter expressed
the expectation that the intent of administrative penalties is
for repeat offenders who do not come into compliance after
they have been given numerous opportunities and warnings.
The commenter asked whether there were acceptable client
to staff ratios and expressed concern that a penalty would
be assessed if an HCSSA was short of nursing staff. The
commenter indicated that under the nursing staff shortage
scenario, assessment of penalties "...would only deny service
to an already inadequately served population; the elderly rural
citizens."

Response: The department agrees that an administrative
penalty may be assessed in cases for the HCSSA’s continued
noncompliance with the rules or licensing statute. This is
provided by the Health and Safety Code, §§142.017(a), (c),
and (f) and implemented by rule in §§115.52(b)(2)(B) - (D).
There are some situations, however, which may warrant an
administrative penalty (severity level II) even if corrected. For
these scenarios, this is provided for in §115.52(b)(3)(B). The
department disagrees that the assessment of administrative
penalties will deny service to the elderly in rural areas. Each
HCSSA is required to have back-up services in the event the
HCSSA is unable to provide a service agreed upon between the
client and the HCSSA (see existing §115.21(b)(2)(D)). Further,
the department expects each HCSSA to determine whether the
personnel on staff is adequate to meet the needs of the clients
accepted for services. In no event shall an HCSSA admit more
clients for services than the agency is staffed to cover. No
change was made as a result of the comment.

Comment: Concerning §115.52(b)(3), one commenter stated
that the rule language stifles the statutory requirement in the
Health and Safety Code, §142.017(b) which states, "each day of
a continuing violation that occurs after the day on which the per-
son receives written notice of the violation from the department
constitutes a separate violation" and undermines the deterrent
element of administrative penalties contrary to §142.017(d)(4)
which requires the department’s rules set appropriate and grad-
uated penalties for each violation to consider the amount nec-
essary to deter future violations. The commenter added that
the rule language does not address violations that "simply can
not be corrected," citing a client death as an example; that the
rules make no reference to how many cycles of violation/cor-
rection an HCSSA will be granted to correct or how many times
penalties can be overcome by this procedure; and that the rules
do not include procedures to be used by the department to de-
termine if the violation is actually corrected.

Response: The department disagrees that the rule language
stifles or is contrary to the statutory requirements. The
department has considered all statutory requirements and
has developed the rule language to meet the intent of those

requirements as a whole. It is not appropriate to base
the rule language on an isolated statutory mandate without
consideration of the other mandates the department is required
to consider. The department agrees that while outcomes
related to noncompliance cannot be corrected, correction of
the conditions which caused the rule violation is possible. The
department is not precluded from suspending or revoking a
license regardless of whether administrative penalties may or
may not be appropriate under the schedule of penalties. No
change was made.

Comment: Concerning §115.52(b), one commenter stated that
the rules do not "provide a middle ground between doing nothing
and revoking an agency’s license."

Response: The department disagrees that the rule relating to
administrative penalties does not provide the department with
the authority to take an enforcement action other than revoking
a license. The rule language meets specific legislative intent not
to overly penalize an HCSSA for violations unless the violations
are not corrected or not corrected timely. No change was made.

Comment: Concerning §115.52(b)(3), one commenter stated
that the department should identify circumstances in which
correction of a violation is not appropriate "and permitting an
agency to escape the full measure of available enforcement
would be contrary to the public interest." The commenter added
that these "situations include but are not limited to fraud,
misrepresentation on applications, circumstances leading to
serious injury or death of a client, sexual abuse of a client,
fraudulent billing practices, operating without a license, any type
of client abuse, or falsification of client records."

Response: The department disagrees that the language should
be amended. The department agrees that the situations listed
by the commenter are grounds to effect enforcement action and
believes that the rules do not overly restrict the department’s
ability to do so. No change was made.

Comment: Concerning §115.52(b)(4), one commenter re-
quested clarification in writing as to how the schedule of
penalties would be implemented. The commenter stated that
the rule indicates that only those rules cited in the schedule
would be eligible for administrative penalties and in addition
violations on the severity level II schedule would only have
administrative penalties assessed if the violations caused
serious harm or death, constituted an actual serious threat,
or substantially limited the capacity of the HCSSA to provide
care. The commenter assumed that if the violation(s) did not
result in any of these consequences, then an administrative
penalty would not be assessed.

Response: The department responds that a violation (alone
or in combination) listed on the severity level II schedule can
result in serious harm or death of a client, constitutes an
actual serious threat to the health or safety of a client, or can
substantially limit the agency’s ability to provide care. The
amount of the severity level II penalty is determined according to
§115.52(b)(4)(D), and the criteria described in §115.52(b)(2)(B)
and (C). If the outcome of a violation is serious harm or death
of a client, a severity level II penalty for each of the severity
level II violations cited could be assessed for the appropriate
amount. The department notes that assessment of a penalty
does not preclude the department from proposing to revoke,
suspend, or deny a license or take injunctive action. The
department agrees that the rule needs additional clarification
and has added the following sentence to §115.52(b)(3)(C), "A
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penalty(ies) assessed under this subsection may be a severity
level I penalty(ies) or a severity level II penalty(ies) or a
combination of severity level I penalty(ies) or severity level II
penalty(ies)." The department has also changed the word "and"
to "or" at the end of §115.52(b)(4)(D)(i)(II) to be consistent with
the corresponding language in §115.52(b)(3)(a)(i).

Comment: Concerning Figure 1: §115.52(b)(4)(C)(iii), one
commenter suggested deleting §§115.27(e) and 115.28(e) from
the severity level I violation schedule. The commenter stated
that if personnel records can be kept at any location, then a
citation on the location of personnel files is not appropriate for
an administrative penalty.

Response: The department agrees that the subject reflected
in the schedule does not seem appropriate for inclusion in the
penalty schedule. Sections 115.27(e) and 115.28(e) contain
more requirements than the location of the personnel records.
Section 115.27(e)(1) requires on-site supervision of the branch
office, §115.27(e)(2) requires the personnel records to be ac-
cessible and readily retrievable for inspection by the depart-
ment at the site of the survey, §115.27(e)(3) requires that the
active clinical record be kept at the branch office location, and
§115.27(e)(4) requires the parent agency to approve all branch
office policies and procedures and that the approval be filed in
the parent and branch office sites. Section 115.28(e) contains
corresponding requirements relating to alternate delivery sites.
The department believes that violation of one or more of these
requirements may be appropriate for an administrative penalty
(only one penalty may apply for one or more requirement under
§115.27(e) violated). The department has changed the refer-
ence to §115.27(e) in the schedule to read, "Relating to require-
ments for branch offices" and to §115.28(e) in the schedule to
read, "Relating to requirements for alternate delivery sites."

Comment: Concerning §115.52(b)(4)(C) and (D), one com-
menter suggested changing the severity level I penalty range
to $100-$500 and the severity level II penalty range to $501-
$1,000. The commenter indicated that there is a gap between
the two levels which implies that a third level of penalty should
exist between $251-$499.

Response: The department understands the commenter’s
concern. However, the department believes that its assessment
of dollar amounts to the two severity levels are appropriate
amounts considering the types of violations that might occur
under each severity level. No change was made.

Comment: Concerning §115.52(b)(4)(D)(i)(III), one commenter
recommended clarifying what constitutes a limitation in the
capacity to provide care and asked the department to specify
which citations would fall under this rule.

Response: The department disagrees that greater specificity
of rule violations is appropriate. Violation of one or more
than one of the rules listed may effect a limitation in an
HCSSA’s capacity to provide care. the department believes
that specifying which violations of rules would substantially limit
the HCSSA’s capacity to provide care would overly restrict
the department’s ability to implement the administrative penalty
provisions. No change was made.

Comment: Concerning §115.52(b)(4)(D)(ii) and the Severity
Level II violations, one commenter stated that the rule language
describing one or more violations of the Medicare Conditions
of Participation would translate into only one administrative
penalty and limits the department’s ability to regulate home

and community support services agencies. The commenter
suggested that the department develop a crosswalk reference
matching the federal and state requirements to identify where
the rules overlap and where they do not.

Response: The department understands the commenter’s con-
cern. However, the department’s regulatory responsibility is to
evaluate the appropriateness of an administrative penalty based
upon noncompliance with a licensing rule(s). There is one li-
censing rule relating to noncompliance with the Medicare Condi-
tions of Participation (§115.23(a)); therefore, one administrative
penalty for each violation of that rule is appropriate. No change
was made.

Comment: Concerning §115.52(b)(4)(C) and (D), one com-
menter suggested that the department should eliminate the ref-
erence to specific rules in the schedule of penalties. The com-
menter stated that this "rule by rule approach" ties the hands of
the department in making determinations of what activity war-
rants which level of penalty.

Response: The department understands the commenter’s
concern. However, the department believes that the schedule
meets the legislative intent of the statutory requirement to
specify by rule each violation for which an administrative penalty
may be assessed and to establish a schedule of appropriate
and graduated penalties for each violation based upon certain
circumstances (Health and Safety Code, §142.017(c) and (d)).
No change was made.

The comments received were from the American Association
of Retired Persons; Texas Association for Home Care; Hos-
pice Brazos Valley, Bryan, Texas; First Cambridge Home Health
Care, Richmond, Texas; and department staff. The commenters
were neither for nor against the rules in their entirety, but ex-
pressed concerns, asked questions, and made recommenda-
tions for revisions.

The rules will become effective 20 days after filing with the
Texas Register.

Subchapter A. General Provisions
25 TAC §115.1

The amendment is adopted under the Health and Safety Code,
§142.004(c) which provides the board with the authority to adopt
rules to require an applicant for an HCSSA license to provide
identifying information on the HCSSA owner, administrator, and
chief financial officer to enable the department to conduct crim-
inal background checks on those persons; §142.011 which pro-
vides the board with the authority to adopt minimum standards
governing the licensing of HCSSAs; §142.017(c) which provides
the board with the authority to specify by rule each violation for
which an administrative penalty may be assessed; §142.017(d)
which requires the board to establish by rule a schedule of ap-
propriate and graduated penalties for each violation based upon
certain criteria; §142.017(e) which requires the board by rule to
provide an HCSSA with a reasonable period of time following
the first day of a violation to correct the violation before assess-
ing an administrative penalty if a plan of correction has been
implemented; and under §12.001 which provides the board with
the authority to adopt rules for the performance of every duty
imposed by law upon the board, the department, and the com-
missioner of health.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801936
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 2, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter B. Application and Issuance of a Li-
cense
25 TAC §115.11, §115.12

The amendments are adopted under the Health and Safety
Code, §142.004(c) which provides the board with the author-
ity to adopt rules to require an applicant for an HCSSA li-
cense to provide identifying information on the HCSSA owner,
administrator, and chief financial officer to enable the depart-
ment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.

§115.12. Issuance and Renewal of License.
(a) (No change.)

(b) Renewal application.

(1) (No change.)

(2) The agency shall submit to the department post-
marked prior to the expiration date of the license:

(A) a complete and correct application renewal form
which includes updated information as required by §115.11(g)(2)(D)
- (J), §115.11(g)(2)(K)(iii)-(v), and §115.11(g)(2)(R) and (S) of this
title;

(B) a description of the agency’s service area. The
service area shall be established in accordance with §115.21(a)(7)
of this title (relating to Licensure Requirements and Standards for
Agencies Providing Licensed Home Health, Licensed and Certified
Home Health, or Hospice Services) for agencies providing licensed
home health, licensed and certified home health, or hospice services;
or §115.26(b) of this title (relating to Standards for Personal
Assistance Services) for agencies with the category of personal
assistance services;

(C) the renewal license fee;

(D) if accredited, documentation from:

(i) the Joint Commission for Accreditation of
Healthcare Organizations indicating the agency holds a current
accreditation for the applicable service; or

(ii) the Community Health Accreditation Program
indicating the agency is accredited for the applicable service;

(E) if accredited by another accrediting organization,
documentation regarding the accrediting organization to show that the
accrediting organization’s standards meet or exceed this chapter;

(F) if certified by or contracting with another state
agency to deliver services for which a license is required under
this chapter, documentation from the certifying state agency(ies)
confirming the certification or contract; and

(G) if an applicant is a corporation, a current letter
from the state comptroller’s office stating the corporation is in good
standing or a notarized certification that the tax owed to the state
under the Tax Code, Chapter 171, is not delinquent or that the
corporation is exempt from the payment of the tax and is not subject
to the Tax Code, Chapter 171.

(3) (No change.)

(c) - (e) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801935
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 2, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Service Standards
25 TAC §§115.21, 115.25, 115.27, 115.28

The amendments are adopted under the Health and Safety
Code, §142.004(c) which provides the board with the author-
ity to adopt rules to require an applicant for an HCSSA li-
cense to provide identifying information on the HCSSA owner,
administrator, and chief financial officer to enable the depart-
ment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.
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§115.21. Licensure Requirements and Standards for Agencies Pro-
viding Licensed Home Health, Licensed and Certified Home Health,
or Hospice Services.

(a) Conditions of license. An agency licensed to provide
licensed home health, licensed and certified home health, or hospice
services shall comply with the requirements in this section.

(1) - (4) (No change.)

(5) An agency shall notify the department in writing
of any change in the agency administrator or chief financial officer
within 15 calendar days after the change.

(6) A license shall not be materially altered.

(7) An agency shall provide services only within its
service area.

(A) The agency shall maintain adequate staff to
provide services and to supervise the provision of services within
the service area.

(B) An agency may expand its service area at any time
during the licensure period. To expand its service area, an agency
must submit to the department a written notice for the expansion
which includes revised boundaries of the agency’s original service
area, the effective date of the expansion, and an updated list of
management and supervisory personnel (including names), if changes
are made. The notice must be submitted either before or within 30
calendar days after the effective date of the expansion.

(C) An agency may reduce its service area at any
time during the licensure period by sending the department written
notification of the reduction, revised boundaries of the agency’s
original service area, and the effective date of the reduction.

(D) A branch office or alternate delivery site shall be
located within the parent agency’s service area.

(8) A separate license is required for each principal place
of business.

(b) Agency responsibilities.

(1) General.

(A) An agency shall adopt, implement, and enforce
the provisions of the Human Resources Code, Chapter 102 (relating
to Rights of the Elderly).

(B) - (G) (No change.)

(2) Provision of services.

(A) - (F) (No change.)

(G) The agency and the client or his family shall
have a written agreement for services. The agency shall obtain
an acknowledgment of receipt of the agreement. The agency shall
comply with the terms of the agreement. The agreement shall include,
but may not be limited to, the following:

(i) notification of the Human Resources Code,
Chapter 102 (relating to Rights of the Elderly);

(ii) - (v) (No change.)

(H) - (J) (No change.)

(3) Staffing.

(A) (No change.)

(B) The agency shall appoint an administrator who
shall administratively supervise the provision of all services.

(i) (No change.)

(ii) The administrator shall not have been em-
ployed in the last one year as an administrator with another agency
at the time the agency was cited with violations of the statute or this
chapter which resulted in enforcement action taken against the agency.
For purposes of this clause only, the term "enforcement action" means
license revocation, suspension, emergency suspension, or denial of a
license or injunction action but does not include administrative or
civil penalties. If the department prevails in one enforcement action
(e.g. injunctive action) against the agency but also proceeds with an-
other enforcement action (e.g. revocation) based on some or all of
the same violations, but the department does not prevail in the second
action (e.g., the agency prevails), the prohibition in this clause does
not apply.

(iii) The administrator shall not have been con-
victed of a felony or misdemeanor listed in §115.52(a)(2)(B) of this
title (relating to Enforcement Action).

(iv) (No change.)

(v) The administrator shall:

(I) - (V) (No change.)

(VI) authorize in writing an assistant adminis-
trator or other individual to act in his or her absence. The administra-
tor, assistant administrator, or other designee shall be available during
the agency’s usual working hours. The administrator’s designee shall
be able to read, write, and comprehend English and have at least six
months of full-time supervisory or administrative experience in home
health, hospice, or related health programs.

(C) (No change.)

(D) An agency which only provides physical, occu-
pational, speech, or respiratory therapy; medical social services; or
nutritional counseling is not required to comply with subparagraph
(C) of this paragraph. Supervision of these services shall be provided
by the applicable licensed professional (e.g., a physical therapist su-
pervising physical therapy services).

(4) Client record. An agency shall establish and maintain
a client record system to assure that the care and services provided
to each client is completely and accurately documented, readily
available, and systematically organized to facilitate the compilation
and retrieval of information.

(A) - (C) (No change.)

(D) The agency shall establish an area for active client
record storage at the agency’s place of business. The active client
record shall be stored at the place of business (e.g. parent agency
location, branch office, or alternate delivery site) from which services
are actually provided. Active client records shall not be stored at an
administrative support site or records storage facility.

(E) - (G) (No change.)

(H) Inactive client records may be preserved on
microfilm, optical disc or other electronic means and may be stored
at the parent agency location, branch office, alternate delivery site,
administrative support site, or records storage facility. Security shall
be maintained and the record must be readily retrievable by the
agency.

(I) Each client record shall include:

(i) - (viii) (No change.)
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(ix) acknowledgment of the client’s receipt of a
copy of the Human Resources Code, Chapter 102, Rights of the
Elderly;

(x) - (xii) (No change.)

(J) - (K) (No change.)

(5) - (6) (No change.)

(c) Policies required. An agency shall develop, adopt,
implement, and enforce a written policy(ies):

(1) (No change.)

(2) describing protocols and procedures agency staff must
follow when performing physician delegated tasks. The policy shall
be consistent with subsection (b)(1)(G) of this section and address the
time frame for the timely counter signature of a physician’s verbal
orders;

(3) - (34) (No change.)

(35) relating to the agency’s procedures for investigating
complaints. Such procedures shall require the agency to initiate a
complaint investigation within ten days of the agency’s receipt of the
complaint and to document all components of the investigation;

(36) maintaining a current medication list and medication
administration record;

(37) specifying the qualifications, experience, and train-
ing in pediatrics required for any registered nurse who provides or
supervises direct care staff in the provision of services to pediatric
clients; and

(38) relating to the possession of sterile water or saline,
certain vaccines or tuberculin, and certain dangerous drugs. The
policy must comply with the provisions in subsection (g) of this
section.

(d) - (f) (No change.)

(g) Possession of sterile water or saline, certain vaccines or
tuberculin, and certain dangerous drugs.

(1) Possession of sterile water or saline. An agency or
its employees who are registered nurses or licensed vocational nurses
may purchase, store, or transport for the purpose of administering to
their home health or hospice clients under physician’s orders:

(A) sterile water for injection and irrigation; and

(B) sterile saline for injection and irrigation.

(2) Possession of certain vaccines or tuberculin.

(A) An agency or its employees who are registered
nurses or licensed vocational nurses may purchase, store, or transport
for the purpose of administering to the agency’s employees, home
health, or hospice clients, or client family members under physician’s
standing orders the following dangerous drugs:

(i) hepatitis B vaccine;

(ii) influenza vaccine; and

(iii) tuberculin purified protein derivative for tuber-
culosis testing.

(B) An agency that purchases, stores, or transports a
vaccine or tuberculin under this section shall ensure that any standing
order for the vaccine or tuberculin:

(i) is signed and dated by the physician;

(ii) identifies the vaccine or tuberculin covered by
the order;

(iii) indicates that the recipient of the vaccine or
tuberculin has been assessed as an appropriate candidate to receive
the vaccine or tuberculin and has been assessed for the absence of
any contraindication;

(iv) indicates that appropriate procedures are es-
tablished for responding to any negative reaction to the vaccine or
tuberculin; and

(v) orders that a specific medication or category of
medication be administered if the recipient has a negative reaction to
the vaccine or tuberculin.

(3) Possession of certain dangerous drugs.

(A) An agency or its employees who are registered
nurses or licensed vocational nurses may purchase, store, or transport
for the purpose of administering to their home health or hospice
patients in accordance with subparagraph (C) of this paragraph the
following dangerous drugs:

(i) any of the following items in a sealed portable
container of a size determined by the dispensing pharmacist:

(ii) 1,000 milliliters of 0.9% sodium chloride
intravenous infusion;

(iii) 1,000 milliliters of 5.0% dextrose in water
injection; or

(iv) sterile saline; or

(v) not more than five dosage units of any of the
following items in an individually sealed, unused portable container:

(I) heparin sodium lock flush in a concentration
of ten units per milliliter or 100 units per milliliter;

(II) epinephrine HCl solution in a concentration
of one to 1,000;

(III) diphenhydramine HCl solution in a con-
centration of 50 milligrams per milliliter;

(IV) methylprednisolone in a concentration of
125 milligrams per two milliliters;

(V) naloxone in a concentration of one mil-
ligram per milliliter in a two-milliliter vial;

(VI) promethazine in a concentration of 25
milligrams per milliliter;

(VII) glucagon in a concentration of one mil-
ligram per milliliter;

(VIII) furosemide in a concentration of ten
milligrams per milliliter;

(IX) lidocaine 2.5% and prilocaine 2.5% cream
in a five-gram tube; or

(X) lidocaine HCl solution in a concentration
of 1% in a two-milliliter vial.

(B) An agency or the agency’s authorized employees
may purchase, store, or transport dangerous drugs in a sealed portable
container only if the agency has established policies and procedures
to ensure that:

(i) the container is handled properly with respect
to storage, transportation, and temperature stability;
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(ii) a drug is removed from the container only on
a physician’s written or oral order;

(iii) the administration of any drug in the container
is performed in accordance with a specific treatment protocol; and

(iv) the agency maintains a written record of the
dates and times the container is in the possession of a registered nurse
or licensed vocational nurse.

(C) An agency or the agency’s authorized employee
who administers a drug listed in subparagraph (A) of this paragraph
may administer the drug only in the client’s residence under physi-
cian’s orders in connection with the provision of emergency treatment
or the adjustment of:

(i) parenteral drug therapy; or

(ii) vaccine or tuberculin administration.

(D) If an agency or the agency’s authorized employee
administers a drug listed in subparagraph (A) of this paragraph
pursuant to a physician’s oral order, the agency shall ensure the
physician promptly sends a signed copy of the order to the agency,
and the agency shall:

(i) not later than 24 hours after receipt of the order,
reduce the order to written form and send a copy of the form to the
dispensing pharmacy by mail or facsimile transmission; and

(ii) not later than 20 days after receipt of the order,
send a copy of the order as signed by and received from the physician
to the dispensing pharmacy.

(E) A pharmacist that dispenses a sealed portable
container under this subsection will ensure that the container:

(i) is designed to allow access to the contents of
the container only if a tamper-proof seal is broken;

(ii) bears a label that lists the drugs in the container
and provides notice of the container’s expiration date, which is the
earlier of:

(I) the date that is six months after the date on
which the container is dispensed; or

(II) the earliest expiration date of any drug in
the container; and

(iii) remains in the pharmacy or under the control
of a pharmacist, registered nurse, or licensed vocational nurse.

(F) If an agency or the agency’s authorized employee
purchases, stores, or transports a sealed portable container under this
subsection, the agency shall deliver the container to the dispensing
pharmacy for verification of drug quality, quantity, integrity, and
expiration dates not later than the earlier of:

(i) the seventh day after the date on which the seal
on the container is broken; or

(ii) the date for which notice is provided on the
container label.

(G) A pharmacy that dispenses a sealed portable con-
tainer under this subsection is required to take reasonable precau-
tionary measures to ensure that the agency receiving the container
complies with subparagraph (F) of this paragraph. On receipt of a
container under subparagraph (F) of this paragraph, the pharmacy
will perform an inventory of the drugs used from the container and
will restock and reseal the container before delivering the container
to the agency for reuse.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801934
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 2, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter D. Enforcement
25 TAC §115.51, §115.52

The amendments are adopted under the Health and Safety
Code, §142.004(c) which provides the board with the author-
ity to adopt rules to require an applicant for an HCSSA li-
cense to provide identifying information on the HCSSA owner,
administrator, and chief financial officer to enable the depart-
ment to conduct criminal background checks on those per-
sons; §142.011 which provides the board with the authority to
adopt minimum standards governing the licensing of HCSSAs;
§142.017(c) which provides the board with the authority to spec-
ify by rule each violation for which an administrative penalty may
be assessed; §142.017(d) which requires the board to establish
by rule a schedule of appropriate and graduated penalties for
each violation based upon certain criteria; §142.017(e) which
requires the board by rule to provide an HCSSA with a reason-
able period of time following the first day of a violation to correct
the violation before assessing an administrative penalty if a plan
of correction has been implemented; and under §12.001 which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law upon the board, the
department, and the commissioner of health.

§115.52. Enforcement Action.
(a) License denial, suspension or revocation.

(1) The Texas Department of Health (department) may
deny, suspend, suspend on an emergency basis, or revoke a license
issued to an applicant or agency if the applicant or agency:

(A) fails to comply with any provision of the statute;

(B) fails to comply with any provision of this chapter;

(C) has a provider agreement under the Social Se-
curity Act, Title XVIII, which has been terminated by the certify-
ing body, Health Care Financing Administration, or if the agency
withdraws its certification or its request for certification. An agency
providing licensed and certified home health services that submits a
request for a hearing as provided by this section is governed by the
requirements of the statute and the rules relating to an agency provid-
ing licensed only home health services until suspension or revocation
is finally determined by the department or, if the license is suspended
or revoked, until the last day for seeking review of the department
order or a later date fixed by order of the reviewing court;

(D) commits fraud, misrepresentation, or concealment
of a material fact on any documents required to be submitted to the
department or required to be maintained by the agency pursuant to
this chapter;
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(E) has aided, abetted, or permitted the commission
of an illegal act;

(F) fails to provide the required application or renewal
information;

(G) fails to comply with an order of the commissioner
of health or another enforcement procedure under the statute;

(H) discloses action as described in §115.11(g)(2)(R)
and (S) of this title (relating to Application and Issuance of Initial
License) or §115.12(b)(2)(A) of this title (relating to Issuance and
Renewal of License);

(I) fails to comply with the Human Resources Code,
Chapter 102 (relating to Rights to the Elderly); or

(J) knowingly employs as the agency administrator or
chief financial officer an individual who was convicted of a felony or
misdemeanor listed in paragraph (2) of this subsection.

(2) The department may suspend or revoke an existing
valid license or disqualify a person from receiving a license because
of a person’s conviction of a felony or misdemeanor if the crime
directly relates to the duties and responsibilities of a licensed agency.

(A) In determining whether a criminal conviction
directly relates, the department shall consider the provisions of Texas
Civil Statutes, Article 6252-13c.

(B) The following felonies and misdemeanors directly
relate because these criminal offenses indicate an inability or a
tendency for the person to be unable to own or operate an agency.
These offenses also relate to the holding of a home health medication
aide permit or an entity approved under §115.62(o) of this title
(relating to Home Health Medication Aides), to conduct a home
health medication aide training program:

(i) a misdemeanor violation of the statute;

(ii) a conviction relating to deceptive business prac-
tices;

(iii) a misdemeanor or felony offense involving
moral turpitude;

(iv) the misdemeanor of practicing any health-
related profession without a required license;

(v) a conviction under any federal or state law
relating to drugs, dangerous drugs or controlled substances;

(vi) an offense under the Texas Penal Code involv-
ing a client or client of a health care facility or agency;

(vii) Texas Penal Code, Chapter 19 concerning
criminal homicide;

(viii) Texas Penal Code, Chapter 20 concerning
kidnapping and false imprisonment;

(ix) Texas Penal Code, §21.11 concerning inde-
cency with a child;

(x) Texas Penal Code, §22.011 concerning sexual
assault;

(xi) Texas Penal Code, §22.02 concerning aggra-
vated assault;

(xii) Texas Penal Code, §22.04 concerning injury
to a child, elderly individual, or disabled individual;

(xiii) Texas Penal Code, §22.041 concerning aban-
doning or endangering child;

(xiv) Texas Penal Code, §22.08 concerning aiding
suicide;

(xv) Texas Penal Code, §25.031 concerning agree-
ment to abduct from custody;

(xvi) Texas Penal Code, §25.08 concerning sale or
purchase of a child;

(xvii) Texas Penal Code, §28.02 concerning arson;

(xviii) Texas Penal Code, §29.02 concerning rob-
bery;

(xix) Texas Penal Code, §29.03 concerning aggra-
vated robbery;

(xx) a misdemeanor or felony offense under the
Texas Penal Code, as follows:

(I) Title 5, concerning offenses against the
person;

(II) Title 7, concerning offenses against prop-
erty;

(III) Title 9, concerning offenses against public
order and decency;

(IV) Title 10, concerning offenses against pub-
lic health, safety, and morals; and

(V) Title 4, concerning offenses of attempting
or conspiring to commit any of the offenses in clauses (i)-(xxi) of
this subparagraph; and

(xxi) other misdemeanors and felonies which indi-
cate an inability or tendency for the person to be unable to own or
operate an agency, hold a permit, or receive program approval under
§115.62(o) of this title (relating to Home Health Medication Aides),
if action by the department will promote the intent of the statute, this
chapter, or Texas Civil Statutes, Article 6252-13c.

(C) Upon a licensee’s felony conviction, felony
probation revocation, revocation of parole, or revocation of mandatory
supervision, the license shall be revoked.

(3) If the department proposes to deny, suspend, or revoke
a license, the department shall notify the agency by certified mail,
return receipt requested, or personal delivery of the reasons for the
proposed action and offer the agency an opportunity for a hearing. If
a notice served by mail is returned undeliverable or the department
is unable to execute personal delivery of the notice, the department
may publish the notice in a newspaper of general circulation serving
the county in which the agency is located based upon the last address
provided by the agency. Publication of the notice shall be for seven
consecutive calendar days. An agency which fails to claim a notice
sent by certified mail or refuses to accept the notice does not make
the notice null and void.

(A) The agency must request a hearing within 20
calendar days of receipt of the notice. Receipt of the notice is
presumed to occur on the tenth day after the notice is mailed to the
last address known to the department unless another date is reflected
on a United States Postal Service return receipt.

(B) The request for a hearing must be in writing and
submitted to the Director, Health Facility Licensing Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas 78756.
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(C) A hearing shall be conducted pursuant to the
Administrative Procedure Act, Texas Government Code, Chapter
2001, and the department’s formal hearing procedures in Chapter
1 of this title (relating to the Texas Board of Health).

(D) If the agency does not request a hearing in writing
within 20 calendar days of receipt of the notice, the agency is deemed
to have waived the opportunity for a hearing and the proposed action
shall be taken.

(E) If the agency fails to appear or be represented at
the scheduled hearing, the agency has waived the right to a hearing
and the proposed action shall be taken.

(4) The department may suspend or revoke a license
to be effective immediately when the health and safety of persons
are threatened. The department shall immediately give the chief
executive officer of the agency adequate notice of the action taken,
the legal grounds for the action, and the procedure governing appeal
of the action. The department shall also notify the agency of the
emergency action including the legal grounds for the action and the
procedure governing appeal of the action by certified mail, return
receipt requested, or personal delivery of the notice and of the date
of a hearing, which shall be not later than seven calendar days after
the effective date of the suspension or revocation. The effective date
of the emergency action shall be stated in the notice. The hearing
shall be conducted pursuant to the Administrative Procedure Act,
Texas Government Code, Chapter 2001, and the department’s formal
hearing procedures in Chapter 1 of this title (relating to the Texas
Board of Health).

(5) If an agency has had enforcement action taken by
the department against the agency, the agency, its owner(s), or
its affiliate(s) may not apply for an agency license for one year
following the effective date of the enforcement action. For purposes
of this paragraph only, the term "enforcement action" means license
revocation, suspension, emergency suspension, or denial or injunctive
action but does not include administrative penalties or civil penalties.
If the department prevails in one enforcement action (e.g. injunctive
action) against the agency but also proceeds with another enforcement
action (e.g., revocation) based on some or all of the same violations,
but the department does not prevail in the second enforcement action
(e.g., the agency prevails), the prohibition in this paragraph does not
apply.

(6) If the department suspends a license, the suspension
shall remain in effect until the department determines that the reason
for suspension no longer exists. An authorized representative of the
department shall conduct a survey of the agency prior to making a
determination.

(A) During the time of suspension, the suspended
license holder shall return the license to the department.

(B) If a suspension overlaps a renewal date, the
suspended license holder shall comply with the renewal procedures in
this chapter; however, the department may not renew the license until
the department determines that the reason for suspension no longer
exists.

(C) If suspension is for more than one year, the
suspended license holder may apply to the department for cancellation
of the suspension only after one year following the initial date of the
suspension.

(7) If the department revokes or does not renew a license
and the one-year period described in paragraph (5) of this subsection
has passed, a person may reapply for a license by complying with

the requirements and procedures in this chapter at the time of
reapplication. The department may refuse to issue a license if the
reason for revocation or nonrenewal continues to exist.

(8) Upon revocation or nonrenewal, a license holder shall
return the license to the department.

(b) Administrative penalties.

(1) General. The department may assess an administra-
tive penalty against a person who violates the statute or this chapter.
A person under this subsection includes:

(A) a licensed agency;

(B) an unlicensed agency operating without a license;

(C) any person who is not authorized to use the word
hospice;

(D) any person who acts as a home health medication
aide in violation of the statute; and

(E) any person who conducts a home health medica-
tion aide training program in violation of the statute or this chapter.

(2) Assessment of a penalty.

(A) Notwithstanding any other provision of the
statute, the department may not assess an administrative penalty
against an agency:

(i) that provides only long-term care Medicaid
waiver services that are publicly funded and is certified and monitored
by a state agency that has developed standards that ensure the health
and safety of service recipients; or

(ii) that provides home health, hospice, or personal
assistance services only to persons enrolled in a program that is
funded in whole or in part by the Texas Department of Mental
Health and Mental Retardation (TXMHMR) and is monitored by
the TXMHMR or its designated local authority in accordance with
standards set by the TXMHMR.

(B) The assessment of an administrative penalty shall
be in accordance with the schedule of appropriate and graduated
penalties described in paragraph (4) of this subsection. The schedule
of appropriate and graduated penalties for each violation is based on
the following criteria:

(i) the seriousness of the violation, including the
nature, circumstances, extent, and gravity of the violation, and the
hazard of the violation to the health or safety of clients;

(ii) the history of previous violations;

(iii) whether the affected home and community
support services agency had identified the violation as part of its
internal quality assurance process and had made appropriate progress
on correction. For purposes of this subsection, appropriate progress
is defined as making a good faith, substantial effort to correct the
violation in a timely manner;

(iv) the amount necessary to deter future violations;

(v) efforts made to correct the violation; and

(vi) any others matters that justice may require.

(C) In determining which violation(s) warrants a
penalty(ies), the department will consider:

23 TexReg 1970 February 27, 1998 Texas Register



(i) the seriousness of the violation(s), including the
nature, circumstances, extent, and gravity of the violation(s), and the
hazard of the violation(s) to the health or safety of a client; and

(ii) whether the affected agency had identified the
violation(s) as part of its internal quality assurance process and had
made appropriate progress on correction.

(D) An administrative penalty may be assessed only
for a violation occurring after the effective date of this subsection.
An administrative penalty for a subsequent occurrence may only be
assessed when the subsequent occurrence occurs within three years
from the date the agency first receives oral or written notice of the
first violation.

(E) The assessment of an administrative penalty does
not preclude the department from suspending, revoking, or denying
a license in accordance with subsection (a) of this section.

(3) Correction period.

(A) Following the first day of a violation, an agency
shall be given a reasonable period of time to correct the violation.
The period of time must be reflected in and implemented through an
accepted plan of correction. A reasonable period of time for purposes
of this subsection shall be as follows.

(i) For a violation that results in serious harm to
or death of a client, constitutes an actual serious threat to the health
or safety of a client, or substantially limits the agency’s capacity to
provide care, the violation must be corrected immediately or no later
than seven calendar days from the first time the agency is informed
(orally or in writing) by department staff of the violation. This is a
severity level II violation.

(ii) For a violation that has or had minor or no
health or safety significance, the violation must be corrected within
20 calendar days from receipt of the written notice of the violation
(e.g. statement of deficiencies). This is a severity level I violation.

(iii) An agency may request an extension in
writing. An agency may receive an extension upon approval of the
department. An extension is only appropriate if the agency has made
a good faith effort to correct the violation within the required time
period but has not been able to correct due to circumstances beyond
their control and if there is no serious harm or threat to clients.

(B) If an agency corrects the violation within the
time periods described in subparagraph (A) of this paragraph, the
department may assess an administrative penalty only for one level II
violation that occurred before the day on which the agency received
written notice of the violation (e.g., statement of deficiencies). No
administrative penalty would be assessed for a level I violation.

(C) A penalty(ies) assessed under this subsection may
be a severity level I penalty(ies) or a severity level II penalty(ies) or
a combination of a severity level I penalty(ies) and severity level II
penalty(ies). If an agency does not correct the violation within the
time periods described in subparagraph (A) of this paragraph, the
department may assess an administrative penalty for:

(i) one violation that occurred before the day on
which the agency received written notice of the violation (e.g.,
statement of deficiencies); and

(ii) for each day of the violation during the
correction period and after the time period for correction has ended.

(4) Schedule of penalties.

(A) Minimum and maximum amount. An adminis-
trative penalty shall not be less than $100 or more than $1,000 for
each violation.

(B) Subject matter considered. If two or more of the
rules listed in subparagraphs (C) and (D) of this paragraph relate to
the same or similar subject matter, only one administrative penalty
shall be assessed at the higher severity level violation.

(C) Severity level I. A severity level I violation is
a violation that has or has had minor or no client health or safety
significance.

(i) The penalty for a severity level I violation is
assessed only if the violation is of a continuing nature or the violation
was not corrected in accordance with the accepted plan of correction.
The department is not required to provide the agency an opportunity
to correct subsequent violations under this subsection.

(ii) The penalty for a severity level I violation is
$100 - $250.

(iii) A violation of each of the rules listed in the
following table may warrant a severity level I administrative penalty.
Figure 1: 25 TAC §115.52(b)(4)(C)(iii)

(D) Severity level II.

(i) The penalty for a severity level II violation shall
be assessed according to following schedule:

(I) for a violation that results in serious harm
to or death of a client, the penalty shall be $1,000;

(II) for a violation that constitutes an actual
serious threat to the health or safety of a client, the penalty shall
be $500 to $1,000; or

(III) for a violation that substantially limits the
agency’s capacity to provide care, the penalty shall be $500 to $750.

(ii) The department may assess a separate level II
administrative penalty for a violation of each of the rules listed in the
following table.
Figure 2: 25 TAC §115.52(b)(4)(D)(ii)

(5) Notice of violation. After investigation of a possible
violation and the facts surrounding that possible violation and the after
the agency’s receipt of the statement of deficiencies, if the department
determines that a violation has occurred, the department will give
further written notice (e.g., a notice of violation letter) to the person
alleged to have committed the violation.

(A) The notice shall include:

(i) a brief summary of the alleged violation(s);

(ii) a statement of the amount of the proposed
penalty based on the factors listed in paragraph (2) of this subsection;
and

(iii) a statement of the person’s right to a hearing
on the occurrence of the violation(s), the amount of the penalty, or
both the occurrence of the violation(s) and the amount of the penalty.

(B) Not later than the 20th calendar day after the
date on which the notice is received, the person notified may accept
the determination of the department made under this subsection,
including the proposed penalty amount, or may make a written request
for a hearing on that determination. A person’s acceptance of the
department’s determination means that the person has sent and the
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department has received a written acceptance notice accompanied by
remittance of the proposed penalty.

(C) If the person notified of the violation accepts the
determination of the department or if the person fails to respond in a
timely manner to the notice, the commissioner or the commissioner’s
designee shall issue an order approving the determination and
ordering that the person pay the proposed penalty.

(D) If the person requests a hearing, procedures shall
be in accordance with the statute, §§142.0172 - 142.0173 and the
department’s formal hearing procedures in Chapter 1 of this title
(relating to the Texas Board of Health).

(c) Court action.

(1) If a person operates an agency without a license
issued under the Act, the person is liable for a civil penalty of not
less than $1,000 or more than $2,500 for each day of violation.

(2) If a person violates the licensing requirements of the
statute, the department may petition the district court to restrain the
person from continuing the violation.

(d) Surrender or expiration of license.

(1) After a survey in which deficiencies were cited by
the surveyor, an agency may surrender its license before expiration
or allow its license to expire in lieu of the department proceeding
with enforcement action.

(2) An agency may surrender before the expiration date
by returning its original license to the department.

(3) If an agency surrenders or allows expiration of the
license, the agency, its owner(s), and its affiliate(s) may not reapply
for a license for six months from the date of the surrender or
expiration.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801933
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 2, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 241. Shellfish Sanitation
The Texas Department of Health (department), by majority vote
of the Texas Board of Health (board) on February 8, 1998,
enters this order finally adopting the repeal of §241.1, §241.2
and §§241.4–241.29 and new §§241.1 - 241.7, concerning
Texas crab meat. Sections 241.1, 241.3, and 241.4 are
adopted with changes to the proposed text as published in the
December 12, 1997, issue of the Texas Register (22 TexReg
12217). Sections 241.2, 241.5, 241.6, 241.7 and the repeals
are adopted without changes, and therefore the sections will
not be republished.

The new sections cover definitions; grounds and arrangements;
sanitary controls; water supplies; storage areas; processing of

crab meat; maintenance and cleaning; records and supervision;
and also include requirements established by the U.S. Food and
Drug Administration’s Fish and Fishery Products Hazard Anal-
ysis and Critical Control Point (HACCP) regulations (Code of
Federal Regulations, Title 21, Part 123). This action is neces-
sary because of the new federally mandated HACCP require-
ments. These rules are essential for the proper regulation of
the crab meat industry.

The following comment was received concerning the proposed
sections. Following the comment is the department’s response
and resulting change.

Comment: Concerning §241.7(a), an individual commenter
requested that the term "cook lot" be defined.

Response: The department agrees with the commenter and
has added a definition in §241.1 to clarify §241.7(a) which states
in part "crab meat can be traced to the specific cook lot in which
it was processed".

The department is making the following minor changes due to
staff comments to clarify the intent and improve the accuracy of
the sections.

Change: Concerning adopted §241.1 Definitions, the definition
of "approved" was deleted due to the lack of needing a
definition.

Change: Concerning adopted §241.1 Definitions, in the defini-
tion of "license number" the word "the" was added in the first
sentence to be grammatically correct.

Change: Concerning adopted §241.1 Definitions, the definition
of "other deficiency" was corrected from "more a" to "a more".

Change: Concerning adopted §241.3(a) Licensing Require-
ments, the phrase "which is acceptable to the SSD" was added
to the end of the paragraph.

Change: Concerning adopted §241.3(j)(2)(C) Licensing Re-
quirements, was changed to read "the license holder does not
have a HACCP plan, has a HACCP plan unacceptable to the
SSD, or fails to comply with a HACCP plan which is acceptable
to the SSD" .

Change: Concerning adopted §241.3(o)(1)(C) Licensing Re-
quirements, the "&" was replaced with the word "and".

Change: Concerning adopted §241.3(o)(2)(I) Licensing Re-
quirements, the "0o F." was changed to read "0 degrees Fahren-
heit".

Change: Concerning adopted §241.3(o)(5)(G) Licensing Re-
quirements, the "40o F." was changed to read "40 degrees
Fahrenheit".

Change: Concerning adopted §241.3(p)(4) Licensing Require-
ments, the first sentence needed a comma after "Chapter 436"
to be grammatically correct.

Change: Concerning adopted §241.3(q) Licensing Require-
ments, the first sentence needed a comma after the word
"Code" to be grammatically correct.

Change: Concerning adopted §241.4(b) General HACCP Re-
quirements, the first sentence was changed to read "Every
dealer shall have, implement, and comply with a written HACCP
plan which is acceptable to the SSD".

The commenter was an individual who was generally in favor of
the rules. The changes were made due to staff comments.
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Texas Crab Meat
25 TAC §§241.1, 241.2, 241.4–241.29

The repeals are adopted under Health and Safety Code,
§§436.112 and 12.001, which provides the Board of Health
(board) with the authority to adopt rules for the performance
of every duty imposed by law on the (board), the department,
and the commissioner of health.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801867
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 12, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
25 TAC §§241.1–241.7

The new sections are adopted under Health and Safety Code,
§§436.112 and 12.001, which provides the Board of Health
(board) with the authority to adopt rules for the performance
of every duty imposed by law on the (board), the department,
and the commissioner of health.

§241.1. Definitions.

The following words and terms, when used in these sections, shall
have the following meaning unless the context clearly indicates
otherwise.

Authorized agent - An employee of the Texas Department of Health
who is designated by the Commissioner to enforce provisions of these
sections.

Commissioner - The commissioner of health for the State of Texas.

Compliance schedule- A written schedule that provides a correction
time period to eliminate key and other deficiencies.

Container- The physical material in contact with or immediately
surrounding the crab meat that confines it into a single unit.

Cook lot - All of the crab meat product cooked in one day at one
location.

Crab meat - The edible meat of steamed or cooked crabs that has not
been processed other than by picking, packing, and chilling.

Critical Control Point (CCP) - A point, step or procedure in a food
process at which control can be applied, and a food safety hazard can
as a result be prevented, eliminated or reduced to acceptable levels.

Critical deficiency - A condition or practice which:

(A) results in the production of a product that is
unwholesome; or

(B) presents a threat to the health or safety of the
consumer.

Critical limit - The maximum or minimum value to which a physical,
biological, or chemical parameter must be controlled at a critical

control point to prevent, eliminate or reduce to an acceptable level
the occurrence of the identified food safety hazard.

Dealer- A person to whom a license is issued for the activities of
crab meat picking and packing or crab meat picking, packing, and
pasteurization.

Department - The Texas Department of Health, 1100 West 49th
Street, Austin, Texas, 78756, or its successor state agency, having the
responsibility for the enforcement of laws concerning the safety of
the food supply including regulating the processing, picking, packing,
pasteurization, and/or shipping of crab meat.

Food safety hazard - Any biological, chemical, or physical property
that may cause a food to be unsafe for human consumption.

HACCP - Hazard Analysis Critical Control Point, a systematic,
science-based approach used in food production as a means to assure
food safety. The concept is built upon the seven principles identified
by the National Advisory Committee on Microbiological Criteria for
Foods (1992).

HACCP Plan - A written document that delineates the formal pro-
cedures that a dealer follows to implement the HACCP requirements
set forth in Code of Federal Regulations, Title 21, §123.6.

Key deficiency - A condition or practice which may result in
adulterated, decomposed, misbranded or unwholesome product.

Label- Any written, printed or graphic matter affixed to or appearing
upon any package containing crab meat.

License - A numbered document issued by the department which
authorizes a dealer to process crab meat for sale.

License number- The unique identification number issued by the
department to each dealer for each location. Each license number
shall consist of a one to five digit Arabic number preceded by the
two letter State abbreviation and followed by a one or two letter
abbreviation for the type of activity or activities the dealer is qualified
to perform in accordance with the following terms:

(A) crab meat picking and packing (C); or

(B) crab meat picking, packing, and pasteurization (CP).

Licensed location - A plant or place of business which has been
inspected by the Seafood Safety Division and for which a crab meat
processing license has been issued.

Other deficiency - A condition or practice that is not defined as critical
or key, but is of a public health significance and, if left uncorrected,
could result in a more serious violation.

Packing - The placing of crab meat into containers for off-premise
consumption.

Pasteurization plant - A place where crab meat is heat-treated, without
complete sterilization, to improve keeping qualities of the meat.

Pasteurized crab meat - The meat of crabs cooked, picked, and packed
for off-premise consumption which has been heat treated, without
complete sterilization, to improve keeping qualities of the meat.

Person- Any individual, receiver, trustee, guardian, personal represen-
tative, fiduciary, or representative of any kind, government or govern-
mental subdivision or agency, partnership, association, corporation or
other legal entity.

Pick(ing) - The removal of crab meat from the crab shell.

Picking plant - A place where crabs are cooked and edible meat is
picked therefrom.
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Principal display panel - The part of a label that is most likely to be
displayed, presented, shown or examined under customary conditions
of retail sale.

Sanitation control record - Records that document the monitoring of
sanitation practices and conditions.

Sewer - An artificial, usually subterranean, conduit to carry off sewage
and/or surface water.

SSD- The Seafood Safety Division of the Texas Department of
Health to which responsibility for regulating the processing, picking,
packing, pasteurization, and/or shipping of crab meat is delegated.

§241.3. Licensing Requirements.

(a) No person shall engage in any activity requiring a license
under §§241.1-241.7 of this title (relating to Texas Crab Meat)
without having applied for and obtained an annual numbered license
pertaining to the particular activity from the department. No license
will be issued without a HACCP plan in accordance with §241.4
of this title (relating to General HACCP Requirements) which is
acceptable to the SSD.

(b) Dealer Licensing.

(1) Picker-Packer. Any person who cooks crabs, and
picks and packs the crab meat shall be licensed as a picker-packer.

(2) Pasteurizer. Any person who cooks crabs, picks,
packs, and pasteurizes the crab meat, or pasteurizes crab meat picked
and packed in another location shall be licensed as a pasteurizer.

(c) Prior to beginning construction of a new crab meat plant,
or major remodeling of an existing crab meat plant (which includes,
but is not limited to: any process new to that particular plant; any
change of product flow; or any enlarging of the plant structure)
complete, legible plans showing the floor plan of the building, with
dimensions drawn to scale, location of equipment, doors, floor drains,
etc., and written, complete operational procedures for all phases of
the activity, including flow of the product, shall be submitted to the
department, SSD, for review and approval. Additional plans of the
entire premises may be required showing all structures, as well as, all
water wells and septic systems with related distances and a statement
of specifications as to type, sizes, design, date installed, etc. Plans
shall be submitted no less than 30 days prior to initiating a new
process or beginning construction. No operations shall be conducted
while any inside plant construction or any other construction which
has the potential to contaminate the product is occurring.

(d) A legibly written or typed application on forms provided
by the department must be filed with the SSD each year.

(e) If the applicant proposes to use a date other than an open
date, the application for a license must be accompanied by a written
statement of the procedure the applicant will use to determine the
date to be included on the label for crab meat packed or pasteurized
and shipped from the location listed in the application.

(f) A license and unique number shall be issued by the
commissioner only after an inspection of the plant by an authorized
agent has revealed that the plant and practices are in compliance
with these sections. A license and unique number shall be issued to
a dealer for each location at which crab meat operations are to be
conducted and a license is required.

(g) The inspection of a previously licensed plant which
has exhibited operational problems or violations of operational
requirements of these sections or had a license revoked shall not
be conducted until written, complete operational procedures for all
phases of the activity, including flow of the product, are submitted

to the SSD for review and approval. An application may be rejected
and a license denied based on a history of failure to comply with the
requirements of these sections.

(h) Crab meat operations by the dealer shall not begin until
the commissioner has issued the Crab Meat Processing License for
that location. Each license shall expire automatically at 11:59 p.m.
the last day of February following the date of issue. Licenses shall
not be transferable.

(i) After a license is issued, unannounced inspections may
be conducted at any time the SSD has reason to believe the business
may be in operation or that crab meat may be stored on the premises
and at such frequency as may be necessary to assure that adequate
operational and sanitary conditions are maintained. All crab meat at
a licensed location shall be the responsibility of the dealer at that
location for the purposes of these sections. A copy of the completed
inspection form listing written descriptions of the violations observed
along with any necessary explanation shall be provided by an
authorized agent of the department to the most responsible individual
present at the firm at the conclusion of the inspection. Any violations
of the same requirement found on a consecutive inspection may result
in license suspension in accordance with subsection (j) of this section.

(1) When a routine inspection detects a critical deficiency
the violation shall be corrected during that inspection or the plant must
cease production affected by the violation. If production affected by
the violation does not voluntarily cease, all crab meat handled or
processed while the violation exists or existed shall be detained.

(2) When a routine inspection detects four or more
key deficiencies, the dealer shall establish a correction schedule
acceptable to the SSD. The follow-up inspection shall determine if the
violations have been corrected or are being corrected in accordance
with the scheduled correction dates noted on the previous inspection
report.

(3) When a routine inspection detects other deficiencies
or three or less key deficiencies, the deficiencies shall be corrected
prior to the next routine inspection.

(j) The SSD may initiate procedures to suspend or to revoke
a license or assess administrative penalties as follows:

(1) The procedures shall be in accordance with the
Texas Health and Safety Code, §436.114; the provisions of the
Government Code, Chapter 2001, Administrative Procedure Act; and
the department formal hearing procedures in Chapter 1 of this title
(relating to the Board of Health).

(2) The grounds for suspension or revocation or assess-
ment of administrative penalties may be any one of the following:

(A) inspection results indicate unsatisfactory condi-
tions in the plant or the existence of a public health hazard;

(B) the license holder or representative refuses to
allow an inspection or otherwise interferes with the authorized
department’s agent in the performance of his or her duties; or

(C) the license holder does not have a HACCP plan,
has a HACCP plan unacceptable to the SSD, or fails to comply with
a HACCP plan which is acceptable to the SSD.

(k) A dealer whose license has been suspended may not
process any crab meat for a period determined by the commissioner.

(l) A dealer whose license has been suspended may not
process any crab meat until the SSD is satisfied that all necessary
corrections have been made. A suspension will not be rescinded
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until an inspection establishes that the firm has corrected all violations
which resulted in the suspension and is in full compliance with all
applicable criteria of these sections.

(m) A license may be revoked for any of the reasons outlined
in subsection (j) of this section or for either of the following: if the
violations initiating a suspension fail to be corrected within the time
frame established, or if a history of repeated suspensions exists. A
dealer whose license has been revoked shall not be issued a new
license for 180 days or before the next licensing period, whichever is
longer, after the date of signing of the final order of revocation. When
the department contemplates suspension or revocation, the license
holder shall be afforded the opportunity for a hearing. Notice of the
contemplated action shall be given to the license holder by personal
service or certified mail, return receipt requested. If no request for
a hearing is received by the director of the SSD, within 14 days of
personal service or the date of receipt of the notice by the dealer,
the allegations contained in the notice are admitted as true, and the
department may proceed to take the action set out in the notice.

(n) When the department determines that administrative
penalties are appropriate, proposals for assessment of and hearings
on administrative penalties shall be made in accordance with the
Texas Health and Safety Code, §436.034; the provisions of the
Government Code, Chapter 2001, Administrative Procedure Act; and
the department formal hearing procedures in Chapter 1 of this title
(relating to the Board of Health). When the department contemplates
administrative penalties, the license holder shall be afforded the
opportunity for a hearing. Notice of the contemplated action shall
be given to the license holder by personal service or certified mail,
return receipt requested. If no request for a hearing is received by the
director of the SSD, within 14 days of personal service or the date
of receipt of the notice by the dealer, the allegations contained in the
notice are admitted as true, and the department may proceed to take
the action set out in the notice.

(o) The seriousness of violations shall be categorized by one
of the following severity levels. The examples following the severity
levels are neither exhaustive nor controlling. They reflect only the
seriousness of the violation and not the intent of the violator, the
history of the violator, the amount necessary to deter future violations,
or efforts to correct the violation.

(1) Severity Level I - violations that are of minor public
health significance. The following are examples of severity level I
violations (other deficiency):

(A) failure to keep premises clean and have adequate
drainage;

(B) failure to clean/maintain floors, walls, or ceilings;

(C) failure to provide adequate and properly shielded
lighting;

(D) failure to post hand washing signs at hand
washing stations; and

(E) failure to restrict pickers from the packing room
and all unauthorized persons from processing areas when operating.

(2) Severity Level II - Violations that are of more than
minor significance, or if left uncorrected, could result in more serious
violations. The following are examples of severity level II violations
(other deficiency):

(A) failure to provide or use storage for employee
clothing or personal articles;

(B) failure to have clean, maintained, adequately
drained floor;

(C) failure to provide adequate heating/cooling/venti-
lation;

(D) failure to provide adequate quantity of water to
facility;

(E) failure to provide hand washing stations with soap,
sanitary towels, and/or waste receptacles with proper lids;

(F) failure to properly construct, locate, maintain, and/
or keep clean all non-food contact surfaces;

(G) failure to provide detergents, approved sanitizers,
brushes, and/or test kit to properly clean and sanitize the facility;

(H) failure to properly store and/or keep clean single
service containers;

(I) failure to maintain frozen crab meat at 0 degrees
Fahrenheit or less;

(J) failure to require employees to wear clean outer
garments, impermeable gloves/finger cots; to store properly; to wear
proper hair restraints;

(K) failure to promptly remove crab scrap or other
accumulation; and

(L) failure to meet code and/or install water disposal
correctly or have adequate drainage where operations discharge water.

(3) Severity Level III - Violations that are significant and
which, if not corrected, could threaten public health. The following
are examples of severity level III violations (key deficiency):

(A) failure to exclude insects, rodents, vermin, or any
other animals;

(B) failure to provide hot and cold water at each sink/
lavatory;

(C) failure to protect plumbing from backflow, back-
siphonage, and/or cross contamination;

(D) failure to have toilets clean, repaired, and/or have
self-closing doors;

(E) failure to properly use, store, separate, and/or label
poisonous/toxic materials;

(F) failure to properly construct, locate, clean, and/or
maintain food contact surfaces;

(G) failure to provide a temperature measuring device
in each refrigeration unit;

(H) failure of employees to wash/sanitize their hands
and/or exhibit good hygienic practices;

(I) failure to restrict any personnel with infections that
may be transmitted through the crab meat from participating in crab
meat operations; and

(J) failure to maintain complete and accurate records.

(4) Severity Level IV - Violations that have a significant
adverse impact on public health. The following are examples of
severity level IV violations (key deficiency):

(A) failure to separate operations by partition, space,
or time;

(B) failure to provide adequate refrigeration units;
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(C) failure to clean and sanitize food contact surfaces
effectively and within required time frame;

(D) failure to label crab meat or properly complete
label;

(E) failure to protect crab meat from contamination;

(F) failure to pack into containers with a valid license
number for that location; comply with label requirements; to use
proper date;

(G) failure to promptly pick, pack, pasteurize, and/or
protect crab meat; and

(H) failure to have responsible, effective, or desig-
nated person as supervisor.

(5) Severity Level V - Violations that are most significant
and create an imminent hazard to public health. The following are
examples of severity level V violations (critical deficiency):

(A) failure to cease operations when location/plant is
flooded;

(B) failure to protect the water supply from contami-
nation;

(C) failure to install and/or maintain adequate sewage
disposal system;

(D) failure to maintain crab meat at the proper
temperature;

(E) failure to keep crab meat from becoming contam-
inated;

(F) failure to cool packed crab meat promptly;

(G) failure to maintain packed crab meat at 40 degrees
Fahrenheit or less during storage; and

(H) failure to provide sanitary ice and/or properly
protect it.

(p) The department may impose differing levels of penalties
for different severity level violations.

(1) Administrative penalties shall be imposed for Severity
Level III, IV and V violations. Administrative penalties may be
assessed for Severity Level I and II violations when they are combined
with those of higher severity level(s) or for repeated violations which
could have been prevented by corrective action and for which the
dealer did not take effective corrective action.

(2) Tables IA and IB show the base administrative
penalties and the percentage of base amounts based on severity level
of the violation.
Figure 1: 25 TAC §241.3(p)(2)
Figure 2: 25 TAC §241.3(p)(2)

(3) Adjustments to the values in Tables IA and IB in
paragraph (2) of this subsection may be made for the presence or
absence of the following factors:

(A) prompt identification and reporting;

(B) corrective action to prevent recurrence;

(C) compliance history;

(D) prior notice of similar event; and

(E) multiple occurrences.

(4) The penalty may be in an amount not to exceed
$25,000 a day for each violation for a person who violates the Health
and Safety Code, Chapter 436, or a rule in this chapter (relating to
Texas Crab Meat) or order of the department. Each day a violation
continues may be considered a separate violation for purposes of
penalty assessment.

(q) The department may offer a license holder the opportu-
nity to attend a settlement conference to discuss with the department,
or a division thereof, methods and schedules for correcting the vi-
olation(s) or to show compliance with applicable provisions of the
Health and Safety Code, Chapter 436, the rules in this chapter (re-
lating to Texas Crab Meat), license conditions, and any orders of the
department issued thereunder, or discuss both such topics. The Office
of General Counsel may conduct settlement negotiations.

(r) Notices of any settlement conference shall be sent by
personal service or certified mail, return receipt requested. A
settlement conference is not a prerequisite for the action to be taken
under subsections (n), (o), or (p) of this section.

(s) By acceptance of a license, the holder agrees to save,
hold harmless, and indemnify the State of Texas, the department,
and its employees against any and all liability, claims or losses for
property damage or personal injury which result in whole or in part
from the license holder’s activities. The State of Texas shall not be
held liable for financial losses incurred by the plant supervisors or
plant owners due to failure of crab meat activity, condemnation of
crab meat, loss of crab meat, or other reasons.

§241.4. General HACCP Requirements.

(a) Every dealer shall conduct a hazard analysis to determine
the food safety hazards that are reasonably likely to occur for each
kind of crab meat product processed by that dealer and to identify the
preventive measures that the dealer can apply to control those hazards.
Such food safety hazards can be introduced both within and outside
the processing plant environment, including food safety hazards that
can occur before, during, and after harvest. A food safety hazard
that is reasonably likely to occur is one for which a prudent dealer
would establish controls because experience, illness data, scientific
reports, or other information provide a basis to conclude that there
is a reasonable possibility that it will occur in the particular type of
crab meat product being processed in the absence of those controls.

(b) Every dealer shall have, implement, and comply with a
written HACCP plan which is acceptable to the SSD. A copy of the
plan shall be provided to SSD upon request. A HACCP plan shall
be specific to:

(1) each location where crab meat products are processed
by that dealer; and

(2) each kind of crab meat product processed by the
dealer. The plan may group kinds of crab meat products together,
or group kinds of production methods together, if the food safety
hazard, critical control points, critical limits, and procedures required
to be identified and performed in this section are identical for all crab
meat products so grouped or for all production methods so grouped.

(c) The HACCP plan shall, at a minimum:

(1) list the food safety hazards that are reasonably likely
to occur, as identified in accordance with subsection (a) of this section
and that must be controlled for each crab meat product. Consideration
should be given to whether any food safety hazards are reasonably
likely to occur as a result of the following:

(A) natural toxins;
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(B) microbiological contamination;

(C) chemical contamination;

(D) pesticides;

(E) drug residues;

(F) unapproved use of direct or indirect food or color
additives; and

(G) physical hazards;

(2) list the critical control points for each of the identified
food safety hazards, including as appropriate:

(A) critical control points designed to control food
safety hazards introduced outside the processing plant environment,
including food safety hazards that occur before, during, and after
harvest; and

(B) critical control points designed to control food
safety hazards that could be introduced in the processing plant
environment;

(3) list the critical limits that must be met at each of the
critical control points;

(4) list the procedures, and frequency thereof, that will
be used to monitor each of the critical control points to ensure
compliance with the critical limits;

(5) include any corrective action plans that have been
developed in accordance with this section to be followed in response
to deviations from critical limits at critical control points;

(6) list the verification procedures, and frequency thereof,
that the dealer will use in accordance with this section; and

(7) provide for a record keeping system that documents
the monitoring of critical control points. The records shall contain
the actual values and observations obtained during monitoring.

(d) The HACCP plan shall be signed and dated by the most
responsible individual on site at the processing facility or by a higher
level official of the dealer:

(1) upon initial acceptance;

(2) upon any modification; and

(3) upon verification of the plan in accordance with
subsection (g)(1)(A) of this section.

(e) Sanitation controls may be included in the HACCP plan.
However, to the extent that they are monitored in accordance with
§241.5 of this title (relating to General Sanitation Requirements) they
need not be included in the HACCP plan, and vice versa.

(f) Corrective Actions.

(1) Whenever a deviation from a critical limit occurs, a
dealer shall take corrective action either by:

(A) following a corrective action plan that is appro-
priate for the particular deviation; or

(B) following the procedures in subsection (f) of this
section.

(2) Dealers may develop written corrective action plans,
which become part of their HACCP plans in accordance with
subsection (c)(5) of this section, by which they predetermine the
corrective actions that they will take whenever there is a deviation
from a critical limit. A corrective action plan that is appropriate for

a particular deviation is one that describes the steps to be taken and
assigns responsibility for taking those steps, to ensure that:

(A) no product enters commerce that is either injuri-
ous to health or is otherwise adulterated as a result of the deviation;
and

(B) the cause of the deviation is corrected.

(3) When a deviation from a critical limit occurs and the
dealer does not have a corrective action plan that is appropriate for
that deviation, the dealer shall:

(A) segregate and hold the affected product, at least
until the requirements of subsection (f)(3)(B) and (C) of this section
are met;

(B) perform or obtain a review to determine the
acceptability of the affected product for distribution. The review
shall be performed by an individual or individuals who have adequate
training or experience to perform such a review. Adequate training
may or may not include training in accordance with this section;

(C) take corrective action, when necessary, with
respect to the affected product to ensure that no product enters
commerce that is either injurious to health or is otherwise adulterated
as a result of the deviation;

(D) take corrective action, when necessary, to correct
the cause of the deviation; and

(E) perform or obtain timely reassessment by an
individual or individuals who have been trained in accordance with
this section to determine whether the HACCP plan needs to be
modified to reduce the risk of recurrence of the deviation, and modify
the HACCP plan as necessary.

(4) All corrective actions taken in accordance with this
section shall be fully documented in records that are subject to
verification in accordance with subsection (g) of this section and the
record keeping requirements of subsection (h) of this section.

(g) Verification.

(1) Every dealer shall verify that the HACCP plan is
adequate to control food safety hazards that are reasonably likely to
occur, and that the plan is being effectively implemented. Verification
shall include, at a minimum:

(A) a reassessment of the adequacy of the HACCP
plan whenever any changes occur that could affect the hazard analysis
or alter the HACCP plan in any way or at least annually. The
reassessment shall be performed by an individual or individuals
who have been trained in accordance with subsection (i) of this
section. The HACCP plan shall be modified immediately whenever a
reassessment reveals that the plan is no longer adequate to fully meet
the requirements of subsection (c) of this section. These changes may
include:

(i) raw materials or source of raw materials;

(ii) product formulation;

(iii) processing methods or systems;

(iv) finished product distribution systems; or

(v) the intended use or consumers of the finished
product;

(B) ongoing verification activities including:
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(i) a review of any consumer complaints that have
been received by the dealer to determine whether they relate to
the performance of critical control points or reveal the existence of
unidentified critical control points;

(ii) the calibration of process-monitoring instru-
ments; and

(iii) at the option of the dealer, the performing of
periodic end-product or in-process testing; and

(C) a review, including signing and dating, by an
individual who has been trained in accordance with subsection (i)
of this section, of the records that document:

(i) the monitoring of critical control points. The
purpose of this review shall be, at a minimum, to ensure that the
records are complete and to verify that they document values that are
within the critical limits. This review shall occur within one week of
the day that the records are made;

(ii) the taking of corrective actions. The purpose
of this review shall be, at a minimum, to ensure that the records are
complete and to verify that appropriate corrective actions were taken
in accordance with subsection (f) of this section. This review shall
occur within one week of the day that the records are made; and

(iii) the calibrating of any process monitoring
instruments used at critical control points and the performing of any
periodic end-product or in-process testing that is part of the dealer’s
verification activities. The purpose of these reviews shall be, at a
minimum, to ensure that the records are complete, and that these
activities occurred in accordance with the dealer’s written procedures.
These reviews shall occur within a reasonable time period after the
records are made.

(2) Dealers shall immediately follow the procedures in
subsection (f) of this section, whenever any verification procedure,
including the review of a consumer complaint, reveals the need to
take a corrective action.

(3) The calibration of process-monitoring instruments,
and the performing of any periodic end-product and in-process testing,
in accordance with subsection (g)(1)(B)(ii) and (iii) of this section
shall be documented in records that are subject to the record keeping
requirements of subsection (h) of this section.

(h) Records.

(1) All records required shall include:

(A) the name and location of the dealer;

(B) the date and time of the activity that the record
reflects;

(C) the signature or initials of the person performing
the operation; and

(D) where appropriate, the identity of the product and
the production code, if any. Processing and other information shall
be entered on records at the time that it is observed.

(2) All records required shall be retained at the processing
facility for at least one year after the date they were prepared in the
case of refrigerated products and for at least two years after the date
they were prepared in the case of frozen products.

(3) Records that relate to the general adequacy of
equipment or processes being used by a dealer, including the results
of scientific studies and evaluations, shall be retained at the processing

facility for at least two years after their applicability to the product
being produced at the facility.

(4) If the processing facility is closed for a prolonged
period between seasonal operations, or if record storage capacity is
limited on a processing vessel or at a remote processing site, the
records may be transferred to some other reasonably accessible loca-
tion at the end of the seasonal operations, but shall be immediately
returned for official review upon request.

(5) All records required by subsection (h) of this section
and HACCP plans required by subsection (b) and (c) of this section
shall be available for official review and copying at reasonable times.

(6) The maintenance of records on computers is accept-
able, provided that appropriate controls are implemented to ensure
the integrity of the electronic data and electronic signatures.

(i) Training.

(1) At a minimum, the following functions shall be
performed by an individual who has successfully completed training
in the application of HACCP principles to crab meat processing
at least equivalent to that received under standardized curriculum
recognized as adequate by the FDA or who is otherwise qualified
through job experience to perform these functions:

(A) developing a HACCP plan, which could include
adapting a model or generic-type HACCP plan that is appropriate for
a specific dealer, in order to meet the requirements of subsection (c)
of this section;

(B) reassessing and modifying the HACCP plan in ac-
cordance with the corrective action procedures specified in subsection
(f)(3)(E) of this section, and the HACCP plan in accordance with the
verification activities specified in subsection (g)(1)(B) of this section;
and

(C) performing the record review required by subsec-
tion (g)(1)(C) of this section.

(2) Job experience will qualify an individual to perform
these functions if it has provided knowledge at least equivalent to
that provided through the standardized curriculum as determined by
the SSD.

(3) The trained individual need not be an employee of
the dealer.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 9,
1998.

TRD-9801866
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: March 1, 1998
Proposal publication date: December 12, 1997
For further information, please call: (512) 458–7236

♦ ♦ ♦
TITLE 28. INSURANCE

Part I. Texas Department of Insurance

Chapter 7. Corporate and Financial Regulation

23 TexReg 1978 February 27, 1998 Texas Register



Subchapter A. Examination and Financial Anal-
ysis
28 TAC §7.67

The commissioner of insurance adopts new §7.67, concerning
annual and quarterly statement blanks, other reporting forms,
instructions and filing requirements for insurers and other
entities regulated by the Texas Department of Insurance when
reporting their financial condition and business operations and
activities during 1997 and 1998, with changes to the proposed
text published in the December 26, 1997, issue of the Texas
Register (21 TexReg 12664). A public hearing was held on
January 8, 1998.

The annual and quarterly statement blanks, other reporting
forms, and diskettes adopted by reference by the section are
required by statute for reporting, in 1998, the financial condition
and business operations and activities conducted by insurers
and other entities regulated by the department during the
1997 and 1998 calendar years. The information provided is
necessary for the department to monitor the solvency, business
activities and statutory compliance of the insurers and other
entities regulated by the department. Most of the forms adopted
by reference by the section have been promulgated by the
National Association of Insurance Commissioners and are used
by other state insurance regulators. The use of these forms
promotes uniformity and efficiency in the regulation of insurance
companies and other entities regulated by the department.
In addition to these standard forms, there are other forms
adopted by reference by the section that are used only by the
department. These forms are reviewed each year to assure that
the information required to complete the form is necessary for
the department to perform it’s duties. The new section replaces
repealed §7.67, concerning the adoption of the 1989 annual
statement filings which was repealed in the October 15, 1996,
issue of the Texas Register (21 TexReg 10212).

Section 7.67(d)(3)(F) was changed to correct a typographical
error. The proposed paragraph stated that diskettes containing
combined annual statement data were to be filed on or before
May 1, 1997. The adopted paragraph provides that the diskettes
be filed on or before May 1, 1998. Subsections (e) and (f) were
changed to correctly reflect the filing requirements for fraternal
benefit societies and title insurers. The proposed section pro-
vided that these quarterly statements must be filed only with the
department. The adopted section reflects that quarterly state-
ments must be filed with both the department and the NAIC.
As a result of this change, the affected parts of the subsections
were renumbered.

In response to a comment, §7.67(c)(2)(H) was changed by
deleting "for the 1997 annual statement." The purpose of the
deletion was to clarify that the subparagraph only applied to the
1997 annual statement and was not intended as a permanent
requirement.

In response to a comment, §7.67(c)(4)(A) was changed to pro-
vide that the Texas Health Insurance Risk Pool may estab-
lish Asset Valuation Reserves or Interest Rate Maintenance
Reserves or value bonds and preferred stocks in compliance
with the provisions of the NAIC Purposes and Procedures of
the Securities Valuation Offices Manual concerning companies
not maintaining an Asset Valuation Reserve or Interest Mainte-
nance Reserve.

Additional language was added to §7.67(c)(4)(B) in response
to a comment requesting clarification on actuarial opinion
filing requirements for certain stipulated premium insurance
companies.

Section 7.67(c)(4)(B) and §7.67(e)(4)(B) were changed in re-
sponse to comments so that it reflects the appropriate citation
to the Insurance Code instead of the reference to the NAIC
model standard valuation law.

The new section defines terms relevant to the statement blanks
and reporting forms; provides the dates by which certain reports
are to be filed; and adopts by reference the annual and quarterly
statement blanks, other reporting forms, and instructions for
reporting the financial condition and business operations and
activities; and requires insurance companies and certain other
regulated entities to file such annual and quarterly statements
and other reporting forms with the department and/or the
National Association of Insurance Commissioners as directed.
The required documents will provide financial information to
the public and regulatory agencies, and will be used by the
department to monitor the financial condition of insurers and
other regulated entities licensed in Texas to assure financial
solvency and compliance with applicable laws and accounting
requirements. The annual and quarterly statement blanks,
other reporting forms, and manuals which are adopted by
this section have been filed with the Office of the Secretary
of State, Texas Register Division. Copies are available for
inspection in the office of the Financial Monitoring Activity of the
Texas Department of Insurance, William P. Hobby State Office
Building, 333 Guadalupe, Building 3, Third Floor, Austin, Texas.

A commenter stated that §7.67(c)(2)(H) appeared to require
the Texas Health Insurance Risk Pool to file a complete annual
statement in the years following 1997.

In response to the comment, the words "for the 1997 annual
statement" were deleted to make it clear that the section only
applies to the 1997 annual statement.

Another commenter questioned whether §7.67(c)(4)(A) over-
ruled the exemption in §7.16(c) of this title (relating to the Na-
tional Association of Insurance Commissioners Purposes and
Procedures of the Securities Valuation Office Manual) with re-
gard to the establishment of an Asset Valuation Reserve or an
Interest Maintenance Reserve.

The exemption in §7.16 is not affected by the adoption of
§7.67(c). Section 7.67(c)(4)(C) provides that in the event of
conflict between the adopted section and other rule of the
department that it is the express intent of the department that
§7.67(c) not repeal or otherwise modify any department rule.

Another commenter stated that the Texas Health Insurance Risk
Pool should not have to establish an Asset Valuation Reserve
or an Interest Rate Maintenance Reserve.

The department agrees with the comment and changed
§7.67(c)(4)(A) to exclude the Texas Health Insurance Risk Pool
from the requirement to establish an Asset Valuation Reserve
and an Interest Rate Maintenance Reserve, but would require
it to comply with the NAIC Purposes and Procedures of the
Securities Valuation Offices Manual concerning companies not
maintaining an Asset Valuation Reserve or Interest Mainte-
nance Reserve.

Another commenter stated that §7.67(c)(4)(B) could be con-
strued to require stipulated premium insurance companies to
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file a statement of actuarial opinion based on asset adequacy
analysis.

In response to the comment, §7.67(c)(4)(B) was changed by
adding language that makes it clear that stipulated premiums
insurance companies that meet certain requirements are not
required to file a statement of actuarial opinion based on asset
adequacy analysis.

Comments on the section were received from the Texas Health
Insurance Risk Pool and the Texas Association of Insurance
Officials.

The new section is adopted under the Insurance Code, Articles
1.11, 1.10, 3.07, 3.20-1, 3.27-2, 6.11, 6.12, 8.07, 8.08, 8.21,
8.24, 9.22, 9.47, 10.30, 11.06, 11.19, 14.15, 14.39, 15.15,
15.16, 16.18, 16.24, 17.22, 17.25, 18.12, 19.08, 20.02, 20A.10,
20A.22, 21.39, 21.43, 21.54, 22.06, 23.02, 23.26, 21.52F
and 1.03A. Article 1.11 authorizes the commissioner to make
changes in the forms of the annual statements required of
insurance companies of any kind, as shall seem best adapted to
elicit a true exhibit of their condition and methods of transacting
business, and requires certain insurers to make filings with
the National Association of Insurance Commissioners. Article
1.10(9), requires the department to furnish the statement blanks
and other reporting forms necessary for companies to comply
with the filing requirements. Articles 3.07, 3.20-1, 3.27-2, 6.11,
6.12, 8.07, 8.08, 8.21, 8.24, 9.22, 9.47, 10.30, 11.06, 11.19,
14.15, 14.39, 15.15, 15.16, 16.18, 16.24, 17.22, 17.25, 18.12,
19.08, 20.02, 20A.10, 20A.22, 21.54, 22.06, 23.02, and 23.26,
require the filing of financial reports and other information by
insurers and other regulated entities, and specify particular rule-
making authority of the commissioner relating to those insurers
and other regulated entities. Article 21.39 requires insurers
to establish adequate reserves and provides for the adoption
of each current formula for establishing reserves applicable to
each line of insurance. Article 21.43 provides the conditions
under which foreign insurers are permitted to do business in
this state and requires foreign insurers to comply with the
provisions of the Insurance Code. Article 21.52F authorizes
the commissioner to adopt rules to implement the regulation
of nonprofit health corporations holding a certificate of authority
under the articles. Article 1.03A provides that the commissioner
may adopt rules for the conduct and execution of the duties and
functions of the department as authorized by statute for general
and uniform application.

§7.67. Requirements for Filing the 1997 Annual and 1998 Quarterly
Statements, Other Reporting Forms, and Diskettes or alternative
electronic method of filing.

(a) Scope. This section provides insurers and other regulated
entities with the filing requirements for the 1997 annual statement,
1998 quarterly statements, other reporting forms, and diskettes or
alternative electronic method of filing necessary to report informa-
tion concerning the financial condition and business operations and
activities of insurers. This section applies to all insurers and other
regulated entities authorized to do the business of insurance in this
state and includes, but is not limited to, life insurers; accident insur-
ers; life and accident insurers; life and health insurers; accident and
health insurers; life, accident and health insurers; mutual life insur-
ers; stipulated premium insurers; group hospital service corporations;
fire insurers; fire and marine insurers; general casualty insurers; fire
and casualty insurers; mutual insurers other than life; county mutual
insurers; Lloyd’s plans; reciprocal and inter-insurance exchanges; do-
mestic risk retention groups; domestic joint underwriting associations;
title insurers; fraternal benefit societies; local mutual aid associations;

statewide mutual assessment companies; mutual burial associations;
exempt associations; farm mutual insurers; health maintenance orga-
nizations; nonprofit health corporations; nonprofit legal services cor-
porations; the Texas Health Insurance Risk Pool; the Texas Workers’
Compensation Insurance Fund , and the Texas Windstorm Insurance
Association. The commissioner of insurance adopts by reference the
1997 annual and 1998 quarterly statement blanks, instruction manu-
als, and other reporting forms specified in this section. The annual
and quarterly statement blanks and other reporting forms are avail-
able from the Texas Department of Insurance, Financial Monitoring
Activity, Mail Code 303-1A, P.O. Box 149099, Austin, Texas 78714-
9099. Insurers and other regulated entities shall properly report to
the Texas Department of Insurance and the National Association of
Insurance Commissioners (NAIC) by completing the appropriate an-
nual and quarterly statement blanks, prepared with laser quality print
(hand written copies must be prepared legibly using black ink), other
reporting forms, and diskettes or alternative electronic method of fil-
ing following the applicable instructions as outlined in subsections
(c) - (l) of this section.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Association edition - Blanks and forms promulgated
by the National Association of Insurance Commissioners.

(2) Commissioner - The commissioner of insurance
appointed under the Texas Insurance Code, Article 1.09.

(3) Department - The Texas Department of Insurance.

(4) Insurer - A person or business entity legally organized
in and authorized by its domiciliary jurisdiction to do the business of
insurance.

(5) NAIC - The National Association of Insurance
Commissioners.

(6) Texas edition - Blanks and forms promulgated by the
commissioner of insurance.

(c) Filing requirements for life, accident and health insurers.
Each life, life and accident, life and health, accident and health,
mutual life, or life, accident and health insurance company, stipulated
premium insurance company, group hospital services corporation and
the Texas Health Insurance Risk Pool (Article 3.77) shall complete
and file the following blanks, forms, and diskettes or alternative
electronic method of filing for the 1997 calendar year and the
first three quarters of the 1998 calendar year. The forms, reports
and diskettes or alternative electronic method of filing identified
in paragraphs (1)(A)-(F); (2)(A),(B),(H); and (3)(A)-(G) of this
subsection shall be completed in accordance with the currentNAIC
Annual Statement Instructions, Life, Accident and Health, except
as provided by paragraph (4) of this subsection. The diskettes
or alternative electronic method of filing identified in paragraph
(3)(H) and (I) shall be completed in accordance with the current
NAIC Annual Statement Diskette Filing Specification-Life, Accident
& Health, except as provided by paragraph (4) of this subsection.

(1) Reports to be filed both with the department and the
NAIC include the following:

(A) Annual Statement (association edition, with a blue
colored cover made of minimum 65lb. paper), the 9 inch by 14 inch
size, to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998);
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(B) Annual Statement of the Separate Accounts
(association edition, with a green colored cover made of minimum
65lb. paper) (required of companies maintaining separate accounts),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998
(stipulated premium insurance companies, April 1, 1998);

(C) Trusteed Surplus Statement (association edition,
Life, Accident and Health Supplement) (required of the U. S. branch
of an alien insurer), 9 inch by 14 inch size to be filed on or before
March 1, May 15, August 15, and November 15, 1998;

(D) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998 (stipulated premium insurance
companies, May 1, 1998);

(E) Life and Accident and Health Quarterly Statement
(association edition), the 9 inch by 14 inch size, to be filed on or
before May 15, August 15, and November 15, 1998. However,
a Texas stipulated premium insurance company, unless specifically
requested to do so by the department, is not required to file quarterly
statements with the department or the NAIC if it meets all three of
the following conditions:

(i) it is authorized to write only life insurance on
its certificate of authority;

(ii) it collected premiums in the prior calendar year
of less than $1 million; and

(iii) it had a profit from operations in the prior two
calendar years;

(F) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to
the annual statement required by paragraph (1)(A) of this subsection;

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998;

(B) Supplemental Compensation Exhibit (association
edition) 9 inch by 14 inch size, (required of Texas domestic companies
only), to be filed on or before March 1, 1998 (stipulated premium
companies, April 1, 1998);

(C) Annual Statement (Texas edition, with a green
colored cover made of minimum 65lb. paper) (required of companies
writing prepaid legal business in 1997), 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 1998;

(D) Affidavit in Lieu of Annual Statement (required
of companies authorized to write prepaid legal business that did not
write such business in 1997), to be filed on or before March 1, 1998;

(E) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998 (stipulated premium insurance companies, April 1, 1998);

(F) Analysis of Surplus, for life, accident and health
insurers, to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998); and

(G) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an

attachment to page ten of the annual statement as required by
paragraph (1)(A) of this subsection), to be filed on or before March
1, 1998 (stipulated premium companies, April 1, 1998).

(H) The Texas Health Insurance Risk Pool shall
complete and file the following:

(i) NAIC Annual Statement Life, Accident and
Health Annual Statement (association edition), with a blue colored
cover made of minimum 65lb. paper), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998. However, only pages 1 - 5, 12,
and the Notes to Financial Statements are required to be completed
and filed on or before March 1, 1998; and

(ii) Life and Accident and Health Quarterly State-
ment (association edition), the 9 inch by 14 inch size, to be filed on
or before May 15, August 15, and November 15, 1998.

(3) Reports and diskettes to be filed only with the NAIC:

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998);

(B) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit business), 9 inch by 14
inch size, to be filed on or before April 1, 1998;

(C) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
9 inch by 14 inch size, to be filed on or before March 1, 1998
(stipulated premium insurance companies, April 1, 1998), in addition
to the Long-Term Care Experience Reporting Forms included in the
annual statement required by paragraph (1)(A) of this subsection;

(D) Interest Sensitive Life Insurance Products Report
(association edition) (required of companies writing interest sensitive
products), the 9 inch by 14 inch size, to be filed on or before April
1, 1998 (stipulated premium insurance companies, April 1, 1998);

(E) Life, Health and Annuity Guaranty Association
Model Act Assessment Base Reconciliation Exhibit (association
edition), the 9 inch by 14 inch size, to be filed on or before April 1,
1998;

(F) Adjustments to the Life, Health and Annuity
Guaranty Association Model Act Assessment Base Reconciliation
Exhibit (association edition), the 9 inch by 14 inch size, to be filed
on or before April 1, 1998;

(G) Schedule DS (association edition) (required only
of companies that have included equity in the undistributed income
of unconsolidated subsidiaries in its net gain/(loss) from operations),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998
(stipulated premium insurance companies, April 1, 1998);

(H) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998 (stipulated premium
insurance companies, April 1, 1998); and

(I) diskettes containing computerized quarterly state-
ment data, to be filed on or before May 15, August 15, and November
15, 1998. (NOTE: In the event that, subsequent to the effective date
of this section, an alternative method of filing this quarterly state-
ment data becomes available, such alternative method may be used
to satisfy the requirements of this diskette filing.) A Texas stipulated
premium insurance company, unless specifically requested to do so
by the department, is not required to file quarterly diskettes with the
NAIC if it meets all three of the following conditions:
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(i) it is authorized to write only life insurance on
its certificate of authority;

(ii) it collected premiums in the prior calendar year
of less than $1 million; and

(iii) it had a profit from operations in the prior two
calendar years.

(4) The following provisions shall apply to the filings
required in paragraphs (1)-(3) of this subsection.

(A) Texas domestic life, accident and health compa-
nies with more than $30 million in direct premiums in 1997 must es-
tablish Asset Valuation Reserves and Interest Maintenance Reserves
in their financial statements in accordance with the instructions in the
1997NAIC Annual Statement Instructions, Life, Accident and Health
Companies. Texas domestic companies with $30 million or less in
direct premiums and the Texas Health Insurance Risk Pool may es-
tablish Asset Valuation Reserves and Interest Maintenance Reserves
in their financial statements in accordance with the instructions in the
1997NAIC Annual Statement Instructions, Life, Accident and Health
Companiesor they must value bonds and preferred stocks in compli-
ance with the provisions of the NAIC Purposes and Procedures of the
Securities Valuation Office Manual concerning companies not main-
taining an Asset Valuation Reserve or Interest Maintenance Reserve.

(B) Actuarial opinions required by paragraph(1)(F) of
this subsection shall be in accordance with the following:

(i) Unless exempted, the statement of actuarial
opinion should follow the applicable provisions of §§3.1601-3.1611
of this title (relating to Actuarial Opinion and Memorandum Regula-
tion).

(ii) For those companies exempted from §§3.1601-
3.1611 of this title, instructions 1-12, established by the NAIC, must
be followed.

(iii) Any stipulated premium company subject to
§§3.1601-3.1611 of this title which does not insure or assume risk on
contracts with death benefits, cash value, or accumulation values on
any one life in excess of $10,000, except as permitted by Insurance
Code, Article 22.13, §1(b), is exempt from submission of a statement
of actuarial opinion is accordance with §3.1608 of this title (relating
to Statement of Actuarial Opinion Based on an Asset Adequacy
Analysis), but must submit an actuarial opinion pursuant to §3.1607
of this title (relating to Statement of Actuarial Opinion Not Including
an Asset Adequacy Analysis).

(C) In the event of a conflict between the Insurance
Code, any currently existing departmental rule, form, or instruction,
or any specific requirement of this subsection and the NAIC manuals
listed in this subsection, then and in that event, the Insurance
Code, the department’s promulgated rule, form, or instruction, or
the specific requirement of this subsection shall take precedence and
in all respects control. It is the express intent of this subsection that
it shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.

(d) Requirements for property and casualty insurers. Each
fire, fire and marine, general casualty, fire and casualty, county mu-
tual insurance company, mutual insurance company other than life,
Lloyd’s plan, reciprocal or inter-insurance exchange, domestic risk
retention group, life insurance company that is licensed to write work-
ers’ compensation, any farm mutual insurance company that filed a
property and casualty annual statement under paragraph (1)(A) of
this subsection for the 1996 calendar year or had gross written pre-
miums in 1997 in excess of $5,000,000, any Mexican non-life insurer

licensed under any article of the Insurance Code other than or in ad-
dition to Insurance Code, Article 8.24, domestic joint underwriting
association, the Texas Workers’ Compensation Insurance Fund cre-
ated under Article 5.76-3, and the Texas Windstorm Insurance As-
sociation shall complete and file the following blanks, forms, and
diskettes or alternative electronic method of filing for the 1997 cal-
endar year and the first three quarters of the 1998 calendar year. The
forms, reports, and diskettes or alternative electronic method of filing
identified in paragraphs (1)(A)-(H); (2)(A),(B),(K); and (3)(A)-(D)
of this subsection shall be completed in accordance with the current
NAIC Annual Statement Instructions, Property and Casualty, except
as provided by paragraph (4) of this subsection. The diskettes or al-
ternative electronic method of filing identified in paragraph (3)(E) -
(G) of this subsection shall be completed in accordance with the cur-
rent NAIC Annual Statement Diskette Filing Specification-Property/
Casualty, except as provided by paragraph (4) of this subsection.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition, with a
yellow colored cover made of minimum 65lb. paper), the 9 inch
by 14 inch size, to be filed on or before March 1, 1998;

(B) Trusteed Surplus Statement (association edition,
Property and Casualty Supplement) (required of the U. S. branch of
an alien insurer), 9 inch by 14 inch size to be filed on or before
March 1, May 15, August 15, and November 15, 1998;

(C) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998;

(D) Financial Guaranty Insurance Exhibit (association
edition) (required of companies writing financial guaranty business),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998;

(E) Supplement "A" to Schedule T, Exhibit of Medical
Malpractice Premiums Written (association edition) (required of
companies writing medical malpractice business), the 9 inch by 14
inch size, to be filed on or before March 1, 1998;

(F) Property and Casualty Quarterly Statement (asso-
ciation edition), the 9 inch by 14 inch size, to be filed on or before
May 15, August 15, and November 15, 1998;

(G) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; required of all companies), to be attached to
the annual statement required by paragraph (1)(A) of this subsection;
and

(H) Combined Property/Casualty Annual Statement
(association edition, with a yellow colored cover made of minimum
65lb. paper), the 9 inch by 14 inch size, to be filed on or before
May 1, 1998, including the Insurance Expense Exhibit. This form is
required only for those affiliated insurers that wrote more than $35
million in direct premiums, as a group, in 1997 as defined in Schedule
T of the Annual Statement.

(2) Reports to be filed only with the department:

(A) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998;
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(B) Supplemental Compensation Exhibit (association
edition) 9 inch by 14 inch size, (required of Texas domestic companies
only), to be filed on or before March 1, 1998;

(C) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page six of the annual statement required by paragraph
(1)(A) of this subsection), to be filed on or before March 1, 1998;

(D) Annual Statement (Texas edition, with a green
colored cover made of minimum 65lb. paper) (required of companies
writing prepaid legal business in 1997), 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 1998;

(E) Affidavit in Lieu of Annual Statement (required
of companies authorized to write prepaid legal business that did not
write such business in 1997), to be filed on or before March 1, 1998;

(F) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;

(G) Analysis of Surplus, for property and casualty
insurers (required of all licensed companies, except Texas domestic
county mutual companies), to be filed on or before March 1, 1998;

(H) Supplement for County Mutuals (required of
Texas domestic county mutual companies, as an attachment to page
seventeen of the annual statement as required by paragraph (1)(A) of
this subsection), to be filed on or before March 1, 1998;

(I) Texas Supplemental A for County Mutuals (re-
quired of Texas domestic county mutual companies, as an attachment
to page nine of the annual statement as required by paragraph (1)(A)
of this subsection), to be filed on or before March 1, 1998 ; and

(J) Form ALT/P/WC, Application for Alternative Ex-
cess Statutory Over Statement Reserves for Workers’ Compensation
(required of deductible plan workers’ compensation writers if apply-
ing for an alternative basis of calculating the excess statutory over
statement reserves for workers’ compensation business), to be filed
on or before January 31, 1998;

(K) The Texas Windstorm Insurance Association (Ar-
ticle §21.49) shall complete and file the following:

(i) Annual Statement, (association edition, with a
yellow colored cover made of minimum 65lb. paper), the 9 inch by
14 inch size, to be filed on or before June 1, 1998, except as provided
by paragraph (4) of this subsection;

(ii) Property and Casualty Quarterly Statement
(association edition), the 9 inch by 14 inch size, to be filed on or
before May 15, August 15, and November 15, 1998; and

(iii) Management’s Discussion and Analysis (a
narrative document setting forth information which enables regulators
to enhance their understanding of the insurer’s financial position,
results of operations, changes in capital and surplus accounts and
cash flow), to be filed on or before April 1, 1998;

(3) Reports and diskettes to be filed only with the NAIC:

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998;

(B) Insurance Expense Exhibit (association edition),
the 9 inch by 14 inch size, to be filed on or before April 1, 1998;

(C) Credit Insurance Experience Exhibit (association
edition) (required of companies writing credit accident and/or health

business), 9 inch by 14 inch size, to be filed on or before April 1,
1998;

(D) Long-Term Care Experience Reporting Forms
(association edition) (required of companies writing long-term care
business), the 9 inch by 14 inch size, to be filed on or before April
1, 1998;

(E) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998;

(F) diskettes containing combined annual statement
data, to be filed on or before May 1, 1998; and

(G) diskettes containing computerized quarterly state-
ment data, to be filed on or before May 15, August 15, and November
15, 1998. (NOTE: In the event that, subsequent to the effective date
of this section, an alternative method of filing this quarterly statement
data becomes available, such alternative method may be used to sat-
isfy the requirements of this diskette filing.)

(4) The following provisions shall apply to all filings
required by paragraphs (1) - (3) of this subsection.

(A) No loss reserve discounts, other than as respects
fixed and determinable payments such as those emanating from
workers’ compensation tabular indemnity reserves and long-term
disability claims for which specific segregated investments have
been established, shall be allowed. In prior years, any company
that claimed loss reserve discounts, other than as respects fixed
and determinable payments such as those emanating from workers’
compensation tabular indemnity reserves and long-term disability
claims, as of December 31, 1991, was allowed to claim such reserve
discounts at the applicable percentage. The applicable percentages
for claiming such loss reserve discounts were 100% for 1992, 75%
for 1993, 50% for 1994, 25% for 1995, 0% for 1996 and subsequent
years. In no event was the dollar amount of discounts, other than as
respects fixed and determinable payments such as those emanating
from workers’ compensation tabular indemnity reserves and long-
term disability claims, claimed as of December 31, 1991, and subject
to the applicable percentage, allowed to be increased as of December
31, 1992 and thereafter. The commissioner shall have the authority
to determine the appropriateness of, and may disapprove, discounts
taken as respects fixed and determinable payments such as those
emanating from workers’ compensation tabular indemnity reserves
and long-term disability claims.

(B) The commissioner shall have the authority to
determine the appropriateness of, and may disapprove, anticipated
salvage and subrogation.

(C) Since workers’ compensation legislation enacted
by the 71st Texas Legislature, effective January 1, 1991, and other
subsequent legislation, may have affected the pricing and loss ratios
for workers’ compensation business written in the State of Texas,
some insurers may be exempt from establishing the entire excess of
statutory reserves over statement reserves, also known as the Schedule
P penalty reserve, as would otherwise be required by theNAIC Annual
Statement Instructions, Property and Casualty. Specifically, Texas
domestic insurers that wrote workers’ compensation in Texas, but
no state other than Texas, in years 1995, 1996 and 1997 and whose
loss experience prior to 1994 would require the establishment of a
Schedule P penalty reserve using a loss ratio greater than 65% may
calculate the reserve based on a loss ratio of 65%. The exemption
herein described shall only be for the 1997 annual and 1998 interim
financial statements. Reserving in this manner is intended to be
consistent with the regulatory desire to attain competitive rates for
workers’ compensation written in Texas.
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(D) Insurers meeting certain eligibility criteria and not
claiming the exemption provided in paragraph (4)(C) of this subsec-
tion may apply for approval of an alternative basis of calculating
the Excess of Statutory Over Statement Reserve, also known as the
Schedule P penalty reserve, for workers’ compensation business. The
application for an alternative basis for calculating this reserve applies
only to workers’ compensation business written pursuant to deductible
plans authorized by Insurance Code, Article 5.55C.

(i) Eligibility is generally available to insurers
that are domiciled or commercially domiciled in Texas and that
demonstrate that their standard premium, prior to application of
deductible credits, written pursuant to deductible plans was at
least 80% of total standard premium for all workers’ compensation
business for each of the years for which an alternative calculation is
requested.

(ii) To apply for an alternative basis of calculating
the penalty reserve, an eligible insurer must complete Form ALT/P/
WC, Application for Alternative Excess of Statutory Over Statement
Reserve for Workers’ Compensation. Forms may be obtained by
writing the Financial Monitoring Activity, Texas Department of
Insurance, MC 303-1A, P.O. Box 149099, Austin, Texas 78714-9099,
or calling (512) 322-5002. Completed applications must be filed with
the department on or before January 31, 1998.

(iii) The commissioner may grant an exception
or alternative to requiring the full Schedule P penalty reserve for
workers’ compensation business upon finding such treatment is
warranted based on the insurer’s application. Insurers that do not
obtain the prior written approval of the department for an alternative
basis of calculating the Schedule P penalty reserve as provided in
the subparagraph shall calculate the penalty reserve in accordance
with the currentNAIC Annual Statement Instruction, Property and
Casualty.

(E) In the event of a conflict between the Insurance
Code, any currently existing departmental rule, form, or instruction,
or any specific requirement of this section and the NAIC manuals
listed in this subsection, then and in that event, the Insurance
Code, the department’s promulgated rule, form, or instruction, or
the specific requirement of this section shall take precedence and in
all respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.

(e) Requirements for fraternal benefit societies. Each
fraternal benefit society shall complete and file the following blanks,
forms, and diskettes for the 1997 calendar year and the first three
quarters of the 1998 calendar year. The forms, reports, and diskettes
identified in paragraphs (1)(A)-(F); (2)(A),(D); and (3)(A),(B) and (D)
of this subsection shall be completed in accordance with the current
NAIC Annual Statement Instructions, Fraternal, except as provided
by paragraph (4) of this subsection. The diskettes identified in
paragraph (3)(C) of this subsection shall be completed in accordance
with the currentNAIC Annual Statement Diskette Filing Specification-
Fraternal, except as provided by paragraph (4) of this subsection.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition, with a
brown colored cover made of minimum 65lb. paper), the 9 inch
by 14 inch size, to be filed on or before March 1, 1998;

(B) Annual Statement of the Separate Accounts
(association edition, with a green colored cover made of minimum

65lb. paper) (required of companies maintaining separate accounts),
the 9 inch by 14 inch size, to be filed on or before March 1, 1998;

(C) Fraternal Quarterly Statement (association edi-
tion), the 9 inch by 14 inch size, to be filed on or before May 15,
August 15, and November 15, 1998;

(D) Trusteed Surplus Statement (association edition,
Fraternal Supplement) (required of the U. S. branch of an alien
insurer), 9 inch by 14 inch size to be filed on or before March 1,
May 15, August 15, and November 15, 1998;

(E) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998; and

(F) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items; to be filed by all companies), to be attached to
the annual statement required by paragraph (1)(A) of this subsection.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition) 9 inch by 14 inch size, (required of Texas domestic companies
only), to be filed on or before March 1, 1998;

(B) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;

(C) Analysis of Surplus, for fraternal benefit societies,
to be filed on or before March 1, 1998;

(D) Fraternal Benefit Societies - Supplement to Valu-
ation Report, to be filed on or before June 30, 1998; and

(E) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page ten of the annual statement as required by
paragraph (1)(A) of this subsection), to be filed on or before March
1, 1998.

(3) Reports and diskettes to be filed only with the NAIC:

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998;

(B) Long-Term Care Insurance Exhibit (association
edition) (required of companies writing long-term care business), the
9 inch by 14 inch size, to be filed on or before March 1, 1998,
in addition to the Long-Term Care Experience Reporting Forms
included in the annual statement required in paragraph (1)(A) of this
subsection;

(C) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998; and

(D) Fraternal Interest Sensitive Life Insurance Prod-
ucts Report (association edition) (required of companies writing in-
terest sensitive products), the 9 inch by 14 inch size, to be filed on
or before April 1, 1998.

(4) The following provisions shall apply to the filings
required in paragraph (1) - (3) of this subsection.

(A) Texas domestic fraternal companies with more
than $30 million in direct premiums in 1997 must establish Asset
Valuation Reserves and Interest Maintenance Reserves in their
financial statements in accordance with the instructions in the 1997
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NAIC Annual Statement Instructions Fraternal. Texas domestic
fraternal companies with $30 million or less in direct premiums may
establish Asset Valuation Reserves and Interest Maintenance Reserves
in their financial statements in accordance with the instructions in
the 1997NAIC Annual Statement Instructions Fraternalor they must
value bonds and preferred stocks in compliance with the provisions
of §7.16 of this title (relating to NAIC Purposes and Procedures
of the Securities Valuation Office Manual) concerning companies
not maintaining an Asset Valuation Reserve or Interest Maintenance
Reserve.

(B) Since fraternals are not subject to Article 3.28
Section 2A, Texas Insurance Code, the statement of actuarial opinion
for fraternals should follow instructions 1 - 12, established by the
NAIC.

(C) In the event of a conflict between the Insurance
Code, any currently existing departmental rule, form, or instruction,
or any specific requirement of this subsection and the NAIC manuals
listed in this subsection, then and in that event, the Insurance
Code, the department’s promulgated rule, form, or instruction, or
the specific requirement of this subsection shall take precedence and
in all respects control. It is the express intent of this subsection that
it shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.

(f) Requirements for title insurers. Each title insurance
company shall complete and file the following blanks and forms
for the 1997 calendar year and the first three quarters of the 1998
calendar year. The reports and forms identified in paragraphs
(1)(A)-(C); (2)(A) and (E); and (3)(A) of this subsection shall be
completed in accordance with the currentNAIC Annual Statement
Instructions, Title, except as otherwise provided by paragraph (4)
of this subsection. The diskette identified in paragraph (3)(B) of
this subsection shall be completed in accordance with the current
NAIC Annual Statement Diskette Filing Specification- Title, except as
provided by paragraph (4) of this subsection.

(1) Reports to be filed with the department and the NAIC:

(A) Annual Statement (association edition, with a
salmon colored cover made of minimum 65lb. paper), the 9 inch
by 14 inch size, to be filed on or before March 1, 1998; and

(B) Management’s Discussion and Analysis (a narra-
tive document setting forth information which enables regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998.

(C) Title Quarterly Statement (association edition), the
9 inch by 14 inch size, to be filed on or before May 15, August 15,
and November 15, 1998.

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), 9 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 1998;

(B) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;

(C) Analysis of Surplus, for title insurers, to be filed
on or before March 1, 1998;

(D) Supplemental Investment Income Exhibit (shows
percent of net investment income by type of investment, as an
attachment to page six of the annual statement as required in

paragraph (1)(A) of this subsection), to be filed on or before March
1, 1998; and

(E) Schedule SIS, Stockholder Information Supple-
ment (association edition) (required of domestic stock companies
which have 100 or more stockholders), the 9 inch by 14 inch size, to
be filed on or before March 1, 1998.

(3) Reports to be filed only with the NAIC.

(A) Officers and Directors Information (association
edition), to be filed on or before March 1, 1998.

(B) diskettes containing computerized annual state-
ment data, to be filed on or before March 1, 1998.

(4) In the event of a conflict between the Insurance Code,
any currently existing departmental rule, form, or instruction, or any
specific requirement of this subsection and the NAIC manuals listed
in this subsection, then and in that event, the Insurance Code, the
department’s promulgated rule, form, or instruction, or the specific
requirement of this subsection shall take precedence and in all
respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code.

(g) Requirements for health maintenance organizations.
Each health maintenance organization and non-profit health corpo-
ration shall complete and file the following blanks and forms, and
diskettes for the 1997 calendar year and the first three quarters of
the 1998 calendar year. The forms, reports and diskettes identified in
paragraphs (1)(A)-(C) and (2)(A),(B) of this subsection shall be com-
pleted in accordance with theNAIC Annual Statements Instructions,
Health Maintenance Organizations.The forms, reports and diskettes
identified in paragraphs (1)(A), (2)(A)-(C), (E)-(G), and (3) of this
subsection shall be completed in accordance with Annual and Quar-
terly HMO Supplement Instructions (provided by the department).
The diskettes identified in paragraph (3) of this subsection shall be
completed in accordance with the currentNAIC Annual Diskette Fil-
ing Specification - Health Maintenance Organization.

(1) Reports to be filed both with the department and the
NAIC:

(A) Annual Statement (association edition, HMO with
an orange colored cover made of minimum 65lb. paper), 8 1/2 inch
by 14 inch size, to be filed on or before March 1, 1998;

(B) Management’s Discussion and Analysis, (a nar-
rative document setting forth information which enable regulators to
enhance their understanding of the insurer’s financial position, results
of operations, changes in capital and surplus accounts and cash flow),
to be filed on or before April 1, 1998;

(C) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves
and other actuarial items; to be filed by all health maintenance
organizations), to be attached to the annual statement required by
paragraph (1)(A) of this subsection;

(2) Reports to be filed only with the department:

(A) Supplemental Compensation Exhibit (association
edition), 9 inch by 14 inch size, (required of Texas domestic
companies only), to be filed on or before March 1, 1998;

(B) HMO Quarterly Statement (association edition),
8 1/2 inch by 14 inch size, to be filed on or before May 15, August
15, and November 15, 1998;
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(C) HMO Supplement, 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1998;

(D) Texas Overhead Assessment Form (required of
Texas domestic companies only), to be filed on or before March 1,
1998;

(E) Department formatted diskettes containing annual
statement data (diskettes provided by the department for entering of
health maintenance organization or non-profit health corporation fi-
nancial statement data), to be completed according to the instructions
provided by the department and filed with the department on or be-
fore March 1, 1998; and

(F) Department formatted diskettes containing quar-
terly statement data (diskettes provided by the department for entering
of health maintenance organization or non-profit health corporation
financial statement data), to be completed according to the instruc-
tions provided by the department and filed with the department on or
before May 15, August 15, and November 15, 1998.

(3) Reports and diskettes to be filed only with the NAIC.
The diskettes containing computerized annual statement data must be
filed on or before March 1, 1998;

(4) In the event of a conflict between the Insurance Code,
any existing departmental rule, form, or instruction, or any specific
requirement of this subsection required in paragraphs (1)-(3), and
the NAIC manuals listed in this subsection, then and in that event,
the Insurance Code, the department’s promulgated rule, form, or
instruction, or the specific requirement of this subsection shall take
precedence and in all respects control. It is the express intent of this
subsection that it shall not repeal or otherwise modify or amend any
department rule or the Insurance Code.

(h) Requirements for farm mutual insurers not subject to the
provisions of subsection (d) of this section relating to requirements for
property and casualty insurers. Each farm mutual insurance company
shall file the following completed blanks and forms for the 1997
calendar year with the department only:

(1) Annual statement (Texas edition, with a tan colored
cover made of minimum 65lb. paper), 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1998;

(2) Texas Overhead Assessment Form, to be filed on or
before March 1, 1998;

(3) Actuarial Opinion (the statement of a qualified
actuary, setting forth his or her opinion relating to policy reserves and
other actuarial items), to be attached to the annual statement required
by paragraph (1) of this subsection, unless otherwise exempted.

(i) Requirements for mutual assessment companies, mutual
aid and mutual burial associations, and exempt companies. Each
statewide mutual assessment company, local mutual aid association,
local mutual burial association, and exempt company shall file the
following completed blanks and forms for the 1997 calendar year
with the department only:

(1) Annual Statement (Texas edition, with an orange
colored cover made of minimum 65lb. paper), 8 1/2 inch by 14
inch size, to be filed on or before April 1, 1998, provided, however,
exempt companies are not required to complete lines 22, 23, 24, 25,
and 26 on page 3, the special instructions at the bottom of page 3,
and pages 4, 5, 6, and 7. All other pages are required;

(2) Texas Overhead Assessment Form, to be filed on or
before April 1, 1998;

(3) Release of Contributions Form, to be filed on or
before April 1, 1998;

(4) 3 1/2% Chamberlain Reserve Table (Reserve Valua-
tion), to be filed on or before April 1, 1998;

(5) Reserve Summary (1956 Chamberlain Table 3 1/2%),
to be filed on or before April 1, 1998;

(6) Inventory of Insurance in Force by Age of Issue or
Reserving Year, to be filed on or before April 1, 1998; and

(7) Summary of Inventory of Insurance In Force by Age
and Calculation of Net Premiums, to be filed on or before April 1,
1998.

(j) Requirements for non-profit legal service corporations.
Each non-profit legal service corporation shall file the following
completed blanks and forms for the 1997 calendar year with the
department only;

(1) Annual Statement (Texas edition, with a green colored
cover made of minimum 65lb. paper), 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1998; and

(2) Texas Overhead Assessment Form, to be filed on or
before March 1, 1998.

(k) Requirements for Mexican casualty companies. Each
Mexican casualty company doing business as authorized by a
Certificate of Authority issued under Texas Insurance Code, Article
8.24, shall complete and file the following blanks and forms for
the 1997 calendar year with the department only. All submissions
shall be printed or typed in English and all monetary values shall
be clearly designated in United States dollars. The form identified
in paragraph (1) of this subsection shall be completed in accordance
with the currentNAIC Annual Statement Instructions, Property and
Casualty, except as provided by this section. An actuarial opinion is
not required. In the event of a conflict between the Insurance Code,
any currently existing departmental rule, form, or instruction, or any
specific requirement of this subsection and the NAIC manuals listed
in this subsection, then and in that event, the Insurance Code, the
department’s promulgated rule, form, or instruction, or the specific
requirement of this subsection shall take precedence and in all
respects control. It is the express intent of this subsection that it
shall not repeal or otherwise modify or amend any department rule
or the Insurance Code. The blanks or forms are as follows:

(1) Annual Statement (association edition, with a yellow
colored cover made of minimum 65lb. paper), 9 inch by 14 inch
size, provided, however, only pages 1 - 4, 15, 17, 18, 19 and 139 are
required to be completed and filed on or before March 1, 1998;

(2) A copy of the balance sheet and the statement of profit
and loss from the Mexican financial statement (printed or typed in
English), to be filed on or before March 1, 1998;

(3) A copy of the official documents issued by the
COMISION NACIONAL DE SEGUROS Y FIANZASapproving the
current year’s annual statement, to be filed on or before June 30,
1998; and

(4) A copy of the current license to operate in the
Republic of Mexico, to be filed on or before March 1, 1998.

(l) Other financial reports. Nothing in this section prohibits
the department from requiring any insurer or other regulated entity
from filing other financial reports with the department.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801938
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: March 2, 1998
Proposal publication date: December 26, 1997
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part I. Texas Department of Public Safety

Chapter 1. Organization and Administration

Objective, Mission, and Program
37 TAC §1.4

The Texas Department of Public Safety adopts an amendment
to §1.4, concerning Programs Under Traffic Law Enforcement
Division, without changes to the proposed text as published in
the December 19, 1997, issue of theTexas Register (22 TexReg
12433).

The justification for this section will be to make the public
aware of program and activity changes under the Traffic Law
Enforcement Division.

Subsections (a)-(e) are amended by adding and deleting lan-
guage in order to better identify the activities of the various
services under the Traffic Law Enforcement Division. Subsec-
tion (h) is amended to more accurately describe the operating
sections within the Motor Carrier Bureau.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, §411.004(3), and §411.006(4) which provides the Public
Safety Commission with the authority to adopt rules necessary
for carrying out the department’s work. The director, subject
to the approval of the Commission, shall have the authority to
adopt rules necessary for the control of the department.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801949
Dudley M. Thomas
Director
Texas Department of Public Safety
Effective date: March 2, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 424–2890

♦ ♦ ♦
Chapter 16. Commercial Driver’s License

Licensing Requirements, Qualification, Restric-
tions, and Endorsements
37 TAC §16.3, §16.12

The Texas Department of Public Safety adopts amendments to
§16.3 and §16.12 concerning Licensing Requirements, Quali-
fications, Restrictions, and Endorsements. §16.12 is adopted
with changes to the proposed text as published in the Decem-
ber 5, 1997, issue of the Texas Register (22 TexReg 12024).
§16.3 is adopted without changes and will not be republished.

The justification for the amendments will be to include an
additional exempt group of drivers under the commercial driver’s
license law.

Amendment to §16.3 adds new paragraph (6) which adds
persons operating a vehicle used exclusively to transport seed
cotton modules or cotton burrs to the exempt group of drivers
under the commercial driver’s license law. Section 16.3 is
further amended to correct reference to statutes due to the
recodification of Texas Civil Statutes to Texas Transportation
Code. In §16.12 subsection (f) is deleted due to no longer being
a necessary endorsement and subsection (c) and (d) definitions
are amended to clearly define who is required to have certain
endorsements to operate certain types of commercial vehicles.

The single change relates to a typographical error in §16.12(c).
The number "199" is changed to "119" gallons for liquids.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Transportation
Code, §522.005 which provides the Texas Department of Public
Safety with the authority to adopt rules necessary to carry
out the Texas Driver’s License Act, Texas Commercial Driver’s
License Act, and the Federal Commercial Motor Vehicle Safety
Act of 1986.

§16.12. Endorsements.

(a) T - Double/Triple Trailer (commercial driver’s license and
noncommercial driver’s license). This endorsement authorizes the
holder to tow more than one trailer.

(b) P - Passenger Vehicles (CDL only). This endorsement
authorizes the holder to operate a vehicle which is designed to
transport 16 or more passengers, including the driver.

(c) N - Tank Vehicle (CDL only). This endorsement
authorizes the holder to operate a vehicle or combination of vehicles
which are designed to transport any liquid or gaseous materials within
a tank that is either permanently or temporarily attached to the vehicle
or chassis. Such vehicles include, but are not limited to, cargo tanks
and portable tanks, as defined in 49 CFR, Part 171. A CDL tank
endorsement is required if the cargo tank has a bulk packaging over
119 gallons for liquids, or a water capacity greater than 1,000 pounds
as a receptacle for a gas if, they are permanently attached to or
form a part of a motor vehicle, or is not permanently attached to
a motor vehicle but which, by reason of its size, construction or
attachment to a motor vehicle is loaded or unloaded without being
removed from the motor vehicle and is not built to the specifications
for cylinders, or portable tanks. A portable tank is defined as a bulk
packaging (except a cylinder having a water capacity of 1,000 pounds
or less) designed primarily to be loaded onto, or on or temporarily
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attached to a transport vehicle and equipped with skids, mounting, or
accessories to facilitate handling of the tank by mechanical means.
A portable tank that meets the bulk packaging definition described in
this subsection requires a CDL with a tank endorsement.

(d) H - Hazardous Materials (CDL only). This endorsement
authorizes the holder to operate a vehicle or combination of vehicles
which are required to be placarded under the Hazardous Materials
Transportation Act (49 USC §1801 et seq.).

(e) X - Combination of N and H (CDL only). This
endorsement is used to combine the endorsements N and H.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801950
Dudley M. Thomas
Director
Texas Department of Public Safety
Effective date: March 2, 1998
Proposal publication date: December 5, 1997
For further information, please call: (512) 424–2890

♦ ♦ ♦
Chapter 23. Vehicle Inspection

Commercial Motor Vehicle Compulsory Inspection
Program
37 TAC §23.101, §23.102

The Texas Department of Public Safety adopts an amendment
to §23.101, concerning Commercial Motor Vehicle Compulsory
Inspection Program and new §23.102, concerning the Accep-
tance Of Out-Of-State Commercial Vehicle Inspection Certifi-
cates, without changes to the proposed text as published in the
November 7, 1997, issue of the Texas Register (22 TexReg
10927).

The justification for the amendment and new section will be
greater compliance by motor carriers with the state inspection
requirements.

The amendment to §23.101 subsection (f) is necessary in order
to implement the changes to the definition of commercial motor
vehicles resulting from the passage of Senate Bill 1486 passed
during the 75th Texas Legislative Session. New §23.102 is
necessary in order to establish procedures that would provide
an owner or operator of a Texas-registered commercial vehicle
an opportunity to comply with the provisions of the commercial
vehicle inspection requirements in Texas.

No comments were received regarding adoption of the amend-
ment and new section.

The amendment and new section are adopted pursuant to
Texas Transportation Code, §548 and Texas Government Code,
§411.006(4), which provide the Public Safety Commission of the
Texas Department of Public Safety with the authority to establish
rules for the conduct of the work of the Texas Department of
Public Safety, and which authorizes the Commission to adopt
rules establishing an inspection program for commercial motor
vehicles that meet the requirements of the Federal Motor Carrier

Safety Regulations and which requires a commercial motor
vehicle registered in this state to pass an annual inspection.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 10,
1998.

TRD-9801951
Dudley M. Thomas
Director
Texas Department of Public Safety
Effective date: March 2, 1998
Proposal publication date: November 7, 1997
For further information, please call: (512) 424–2890

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part II. Texas Rehabilitation Commission

Chapter 110. Legal Services
40 TAC §110.2

The Texas Rehabilitation Commission adopts new §110.2,
concerning subrogation, without changes to the proposed text
as published in the January 9, 1998, issue of the Texas Register
(23 TexReg 338).

The section is being adopted to ensure the commission recov-
ers funds expended that are owed under the commission’s right
of subrogation.

No comments were received regarding adoption of the new
section.

For further information, please contact Roger Darley, Deputy
General Counsel, Texas Rehabilitation Commission, 4900 North
Lamar Boulevard, Suite 7300, Austin, Texas 78751.

The new section is adopted under the Texas Human Resources
Code, Title 7, Chapter 111, §111.018 and §111.023, which
provides the Texas Rehabilitation Commission with the authority
to promulgate rules consistent with Title 7, Texas Human
Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 17,
1998.

TRD-9802355
Charles Schiesser
Chief of Staff
Texas Rehabilitation Commission
Effective date: February 9, 1998
Proposal publication date: January 9, 1998
For further information, please call: (512) 424–4050

♦ ♦ ♦

Part IV. Texas Commission for the Blind
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Chapter 161. Scope and Services and General
Clientele
40 TAC §161.5

The Texas Commission for the Blind adopts the repeal of §161.5
of Chapter 161 pertaining to confidentiality of records. The
repeal has been adopted without changes to the proposed text
as published in the January 9, 1998, issue of the Texas Register
(22 TexReg 339).

The repeal is adopted in order to simultaneously adopt a
new section on confidentiality in Chapter 163 of this title
(pertaining to the Vocational Rehabilitation Program), which
is the more appropriate placement for the rules. The repeal
allows the adoption of rules that comply with recent changes to
federal regulations governing the State Vocational Rehabilitation
Services Program.

No comments were received regarding adopting the repeal.

The repeal is adopted under Human Resources Code, Title 5,
Chapter 91, §91.011(g), which authorizes the commission to
adopt rules prescribing the policies and procedures followed by
the commission in the administration of its programs.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801979
Terrell I. Murphy
Interim Executive Director
Texas Commission for the Blind
Effective date: March 3, 1998
Proposal publication date: January 9, 1998
For further information, please call: (512) 459–2611

♦ ♦ ♦
Chapter 163. Vocational Rehabilitation Program

Subchapter H. Confidentiality of Records
40 TAC §§163.85–163.87

The Texas Commission for the Blind adopts new §§163.85,
163.86, and 163.87 to its rules for administering the agency’s
vocational rehabilitation program. The sections have been
adopted without changes to the proposed text as published in
the January 9, 1998, issue of the Texas Register (22 Tex Reg
339–340).

The sections are adopted to comply with recent changes to
federal regulations governing the State Vocational Rehabilitation
Services Program to implement changes to the Rehabilitation
Act of 1973. The sections are contained in a new Subchapter H,
Confidentiality of Records, which sets forth the conditions under
which consumer and applicant personal information maintained
by the Commission may be provided outside the agency and to
applicants and consumers.

No comments were received regarding the adoption of the new
sections.

The new sections are adopted under Human Resources Code,
Title 5, Chapter 91, §91.011(g), which authorizes the commis-
sion to adopt rules prescribing the policies and procedures fol-
lowed by the commission in the administration of its programs.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on February 11,
1998.

TRD-9801980
Terrell I. Murphy
Interim Executive Director
Texas Commission for the Blind
Effective date: March 3, 1998
Proposal publication date: January 9, 1998
For further information, please call: (512) 459–2611

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.



Texas Department of Insurance
PROPOSED ACTION

The Commissioner of Insurance will hold a public hearing under
Docket Number 2342 on April 1, 1998 at 9:00 a.m. in Room 100 of
the Texas Department of Insurance Building, 333 Guadalupe Street
in Austin, Texas, to consider a petition by the staff of the Texas
Department of Insurance proposing the adoption of (i) amendments
to the rating rules in the Homeowners Section and Dwelling Section
of the Texas Personal Lines Manual (Manual) to provide mandatory
credits under a homeowners policy and dwelling policy for metal
roof coverings on residential risks which meet the Underwriters
Laboratories (U.L.) test criteria under U.L. Standard 2218 that
establishes a classification system for measuring the impact resistance
of roof coverings; (ii) Endorsement HO-145, Exclusion of Cosmetic
Damage to Roof Coverings Caused by Hail, for attachment to Texas
Homeowners Forms (HO-A, HO-B, and HO-C) and Endorsement
NumberTDP-022, Exclusion of Cosmetic Damage to Roof Coverings
Caused by Hail, for attachment to Texas Dwelling Forms (TDP-
1, TDP-2, and TDP-3), each of which provides for the exclusion
of coverage for cosmetic damage caused by hail to roof coverings
installed on risks that are eligible for and are receiving premium
credits for the installation of a roof covering meeting U.L. Standard
2218 or such other standard as may be approved by the commissioner;
and (iii) amendments to the policy writing and rating rules in the
Homeowners and Dwelling Sections of the Manual to specify the
requirements for the attachment of Endorsement Number HO-145
and Endorsement TDP-022 for the exclusion of cosmetic damage to
roof coverings caused by hail.

The petition requests consideration of the adoption of amendments to
two rating rules in the Texas Personal Lines Manual.

(1) In the Homeowners Section, staff proposes amendments to Rule
VI.N. entitled "Mandatory Roofing Credits" that delete the language
contained in subparagraphs 1. and 2. prohibiting the application of
the mandatory roofing credits to metal roof coverings.

(2) In the Dwelling Section, staff proposes amendments to Rule
VI.K. entitled "Mandatory Roofing Credits" that delete the language
contained in subparagraphs 1. and 2. prohibiting the application of
the mandatory roofing credits to metal roof coverings.

These amendments propose the deletion of language in the Manual
rules contained in the Homeowners Section and Dwelling Section
of the Manual that restricts metal roof coverings from eligibility to
receive the mandatory premium credits for the installation of impact
resistant roof coverings that meet U.L. Standard 2218. The removal of
such restrictions allows insurers to apply the mandatory roof credits to
homeowners policies and dwelling policies for residential risks which
have installed metal roof coverings that meet the impact resistance
classifications of U.L. Standard 2218.

The petition also requests the consideration and adoption of two new
endorsements that are to be promulgated by the commissioner.

(1) Endorsement Number HO-145 entitled "Exclusion of Cosmetic
Damage to Roof Coverings Caused by Hail" is for attachment to
Texas Homeowners Forms (HO-A, HO-B, and HO-C).

(2) Endorsement Number TDP-022, entitled "Exclusion of Cosmetic
Damage to Roof Coverings Caused by Hail" is for attachment to
Texas Dwelling Forms (TPD-1, TPD-2, and TPD-3).

The endorsements amend the homeowners policy and the dwelling
policy by adding a new exclusion to the policies that excludes
coverage for cosmetic loss or damage to roof coverings caused by the
peril of hail. Cosmetic loss or damage is defined in the endorsements
to mean only that damage that alters the physical appearance of the
roof covering but does not result in damage that allows penetration
of water through the roof covering or does not result in the failure
of the roof covering to perform its intended function. In addition,
the endorsements define roof covering to mean the roofing material
exposed to the weather, the underlayments applied for moisture
protection, and all flashings required in the replacement of a roof
covering. The endorsements clearly state coverage is afforded for
hail damage to roof coverings that results in damage that allows
the penetration of water through the roof covering or that results
in the failure of the roof covering to perform its intended function.
The endorsements may only be attached to homeowners or dwelling
policies insuring risks eligible for and receiving credits for the
installation of impact resistant roof coverings. The endorsements
are optional and insurers may or may not choose to attach such
endorsements to a homeowners or dwelling policy. Homeowners may
or may not choose to accept the endorsement if the insured declines
to sign the endorsement, the insurer may offer to issue the policy
without the application of a mandatory or optional roofing credit. If
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the endorsements are attached to a homeowners or dwelling policy,
the insured must sign the endorsement with an original signature to
ensure that the insured understands that cosmetic damage has been
excluded from coverage under the homeowners or dwelling policy.

The petition also proposes the consideration and adoption of amend-
ments to two rating rules in the Texas Personal Lines Manual by
adding new subparagraphs to address the writing of the Endorsement
Nos. HO-145 and TDP-022 which exclude coverage under a home-
owners and dwelling policy for cosmetic damage to roof coverings
caused by the peril of hail.

(1) In the Homeowners Section of the Manual, staff proposes an
amendment to Rule VI.N. entitled "Mandatory Roofing Credits" by
adding a new subparagraph 7 which specifies the requirements gov-
erning the writing of Endorsement HO-145, Exclusion of Cosmetic
Damage to Roof Coverings Caused by the Peril of Hail.

(2) In the Dwelling Section of the Manual, staff proposes an
amendment to Rule VI.K., entitled "Mandatory Roofing Credits"
by adding a new subparagraph 7 which specifies the requirements
governing the writing of Endorsement Number TDP-022, Exclusion
of Cosmetic Damage to Roof Coverings Caused by the Peril of Hail.

The proposed amendments provide that (i) the endorsements are
optional and may be attached only to a policy insuring a risk eligible
for and receiving a premium credit for the installation of an impact
resistant roof covering; (ii) the endorsements may be attached at the
inception date of a new policy or renewal policy or during the term of
a policy on the date the roof covering premium credit is applied to the
policy; (iii) the endorsements must be signed by the insured with an
original signature and failure to do so will void the endorsement; (iv)
the signed endorsement does not have to be provided on a renewal
policy if the renewal policy is accomplished by renewal certificate;
and (v) if the insured declines to sign the endorsement, the insurer
may offer to issue the policy without the application of a mandatory
or optional roofing credit.

The proposed endorsements and Manual rules are necessary to pro-
vide mandatory roof covering credits for residential risks which have
metal roof coverings that meet the impact resistance classifications of
U.L. Standard 2218. The application of mandatory roofing credits to
metal roof coverings was originally prohibited in the Manual rules be-
cause of a concern that although many types of metal roof coverings
might meet U.L. Standard 2218 for impact resistance, nevertheless,
they would suffer cosmetic damage in hail storms requiring replace-
ment of the metal roof covering. It would have been inappropriate
to apply premium credits to risks with metal roof coverings meeting
U.L. Standard 2218 without assurances of a corresponding reduc-
tion in losses. In general, metal roof coverings are very durable and
have excellent impact resistance capabilities, however, metal roofing
is also susceptible to cosmetic damage which constitutes a covered
loss under an insurance policy.

Part of the proposal in the petition, addresses the issue of cosmetic
damage to roof coverings caused by hail through the use of exclusion
endorsements for such cosmetic damage. The availability of the
exclusion endorsements for cosmetic damage to roof coverings caused
by hail provides the necessary assurances to the insurers that the
exposure of loss to roof coverings from cosmetic hail damage is
sufficiently reduced to offset the reduction in premium. The proposed
adoption of exclusion endorsements for cosmetic damage to roof
coverings caused by hail will eliminate the concern of providing a
premium credit for a metal roof covering without a corresponding
reduction in exposure to loss from cosmetic damage to metal roof
coverings. The proposed amendments apply the mandatory roofing

credits to metal roof coverings in the same manner and to the same
extent as the credits currently apply to other types of roof coverings.

Additionally, the proposed adoption of the exclusion endorsements
for the homeowners and dwelling policies is necessary to provide a
means of addressing the general concern of cosmetic loss or damage
to all types of roof coverings which are receiving a premium credit
for meeting U.L. Standard 2218. The availability of mandatory
roofing credits for the installation of impact resistant roof coverings
meeting U.L. Standard 2218 contemplates that the installation of
impact resistant roof coverings will afford some assurance to insurers
that losses from hail will be reduced to offset the loss in premium
from the application of the mandatory credits. It is anticipated that
many different types of roof coverings will be developed with the
capacity to meet the requirements of U.L. Standard 2218. However,
a concern still exist that these roof coverings, which may not rupture
in the event of a hail storm, will sustain cosmetic damage caused
by hail which is a covered loss under an insurance policy requiring
replacement of the roof. It would be inappropriate to mandate that
insurers provide premium credits for impact resistant roof coverings
when an exposure to cosmetic damage exists that subjects the insurer
to claims for the repair or replacement of roof coverings sustaining
only cosmetic damage. If the insurer has provided a mandatory credit
for the installation of an impact resistant roof covering, it is fair and
reasonable to allow insurers the option of excluding cosmetic damage
to all roof coverings caused by hail through the attachment of an
endorsement.

At the public hearing held on December 3, 1997, many commenters
expressed concerns with the exposure of cosmetic damage caused
by hail to roof coverings. Although the majority of the comments
focused on cosmetic damage to metal roofing, the exposure of
cosmetic damage to roof coverings caused by hail is present for
many different types of roof coverings. The endorsements proposed
in staff’s petition will apply to any type of roof covering installed on
a risk that is eligible for and is receiving a credit for the installation
of a roof covering meeting U.L. Standard 2218. The proposed
rules for the attachment of Endorsement Number HO-145 and TDP-
022 to a homeowners or dwelling policy are necessary to specify
the appropriate manner in which these endorsements are attached
to a homeowners or dwelling policy. To ensure that policyholders
are aware of the exclusion of cosmetic loss or damage under a
homeowners or dwelling policy, the endorsements will require an
original signature of the insured indicating the insured has been
provided a copy of the endorsement and has been provided with
information as to the coverage being excluded. In those instances
where an insured chooses not to sign the endorsement, the insurer
may then offer to write the policy without the endorsement attached
and without applying a mandatory or optional roofing credit.

The commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.35, 5.101, 5.96, and 5.98.

Copies of the full text of the staff petition, the proposed amendments
to the Manual rules, and the proposed endorsements are available for
review in the Office of the Chief Clerk of the Texas Department of
Insurance, 333 Guadalupe Street, Austin, Texas, 78714-9104. For
further information or to request copies of the petition and proposed
amendments, please contact Sylvia Gutierrez at (512) 463-6326,
(refer the reference Number P-0298-08-I)

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in theTexas Register
to the Office of the Chief Clerk, P. O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of the comment
should be submitted to Lyndon Anderson, Associate Commissioner
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for the Property and Casualty Division, P. O. Box 149104, MC 103-
1A, Austin, Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts action taken under this article from the requirements
of the Administrative Procedure Act (Government Code, Title 10, ch.
2001).

This agency hereby certifies that the proposed rules have been
reviewed by legal counsel and found to be within the agency’s
authority to adopt.

TRD-9802410
Caroline Scott
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: February 18, 1998

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews
Public Utility Commission of Texas

The Public Utility Commission of Texas files this notice of intention
to review §22.1 relating to Purpose and Scope; §22.2 relating to
Definitions; §22.3 relating to Standards of Conduct; §22.4 relating to
Computation of Time; and §22.5 relating to Suspension of Rules and
Commission-Prescribed Forms pursuant to the Appropriations Act of
1997, HB 1, Article IX, Section 167 (Section 167). Project Number
17709 has been assigned to the review of Chapter 22, Subchapter A,
of this title (relating to General Provisions and Definitions).

As part of this review process, the commission is proposing amend-
ments to §22.2 and §22.3. The proposed amendments may be found
in the Proposed Rules section of theTexas Register. The commission
will accept comments on the Section 167 requirement as to whether
the reason for adopting the rules continues to exist in the comments
filed on the proposed amendments.

The commission is not proposing any changes to §§22.1, 22.4 and
22.5. Comments regarding the Section 167 requirement as to whether
the reason for adopting §§22.1, 22.4 and 22.5 continues to exist may
be submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P. O. Box 13326, Austin, Texas 78711-
3326 within 20 days after publication of this notice of intention to
review. All comments should refer to Project Number 17709.

Any questions pertaining to this notice of intention to review should
be directed to Rhonda Dempsey, Rules Coordinator, Office of
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas 78711-3326 or at voice telephone
(512) 936-7308.

16 TAC §22.1. Purpose and Scope

16 TAC §22.2. Definitions

16 TAC §22.3. Standards of Conduct

16 TAC §22.4. Computation of Time

16 TAC §22.5. Suspension of Rules and Commission-Prescribed
Forms

TRD-9802072
Rhonda Dempsey
Rules Coordinator

Public Utility Commission of Texas
Filed: February 12, 1998

♦ ♦ ♦
The Public Utility Commission of Texas files this notice of intention
to review §23.34 relating to Integrated Resource Planning; §23.35 re-
lating to Preliminary Integrated Resource Plan; §23.36 relating to So-
licitation of Resources; and §23.37 relating to Approval of Resources
Procured Through Solicitation pursuant to the Appropriations Act of
1997, HB 1, Article IX, Section 167 (Section 167). Project Number
17709 has been assigned to the review of these rule sections.

As part of this review process, the commission is proposing the
repeal of §§23.34 - 23.37 and is proposing new rule §§25.161
relating to Integrated Resource Planning; 25.162 relating to Public
Participation; 25.163 relating to Acquisition of Resources Outside
the Solicitation Process; 25.164 relating to Statewide Integrated
Resource Plan; 25.165 relating to Preliminary Integrated Resource
Plan; 25.166 relating to Commission Review of a Preliminary
Integrated Resource Plan that Does Not Include a Solicitation; 25.167
relating to Commission Review of a Preliminary Integrated Resource
Plan that Includes a Solicitation; 25.168 relating to Solicitation
of Resources; 25.169 relating to Approval of Resources Procured
Through Solicitation; 25.170 relating to Hearing on the Final
Integrated Resource Plan; and 25.171 relating to Certificate of
Convenience and Necessity for Generation Facilities in Chapter 25
relating to Substantive Rules Applicable to Electric Service Providers
to replace these rule sections. The proposed repeals and new rules
may be found in the Proposed Rules section of theTexas Register.
As required by Section 167, the commission will accept comments
regarding whether the reason for adopting the rules continues to exist
in the comments filed on the proposed new sections.

Any questions pertaining to this notice of intention to review should
be directed to Rhonda Dempsey, Rules Coordinator, Office of
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas 78711-3326 or at voice telephone
(512) 936-7308.

16 TAC §23.34. Integrated Resource Planning

16 TAC §23.35. Preliminary Integrated Resource Plan

16 TAC §23.36. Solicitation of Resources
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16 TAC §23.37. Approval of Resources Procured Through Solicita-
tion

TRD-9802071
Rhonda Dempsey

Rules Coordinator
Public Utility Commission of Texas
Filed: February 12, 1998

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.

Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.



OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).



Texas State Board of Public Accountancy
Friday, February 20, 1998, 9:00 a.m.

333 Guadalupe Street, Tower III, Suite 900, Room 910

Austin

Behavioral Enforcement Committee

REVISED AGENDA:

A. Investigations:

1. File No. 97–10–01L

2. File No. 97–11–01L

3. File No. 97–12–12L

4. File No. 97–12–04L

5. File No. 97–11–13L

6. File No. 97–12–02L

7. File No. 97–11–04L

8. File No. 97–11–10L

9. File No. 97–08–62L

10. File No. 97–11–14L

11. File No. 97–11–15L

12. File No. 97–11–05L

13. File No. 97–10–18L

B. Discussion Item

1. File No. 97–04–04L, Re-open Investigation

C. Informal Conferences:

1. File No. 97–07–02L 9:00 a.m.

2. File No. 97–09–28L 10:00 a.m.

3. File No. 97–10–15L 11:00 a.m.

4. File No. 97–09–22L 1:00 p.m.

Contact: Amanda G. Birrell, 333 Guadalupe, Tower III, Suite 900,
Austin, Texas 78701–3900, (512) 305–7842.

Filed: February 11, 1:24 p.m.

TRD-9802034

♦ ♦ ♦
State Office of Administrative Hearings
Tuesday, March 31, 1998, 9:00 a.m.

1700 North Congress Avenue

Austin

Utility Division

AGENDA:

A Hearings on the Merits is scheduled for the above date and time
in: SOAH Docket No. 473–98–0091 — Application of NORTH
AMERICAN TELECOMMUNICATIONS CORPORATION for a
Service Provider Certificate of Operating Authority (PUC Docket No.
18190).

Contact: William G. Newchurch, 300 West 15th Street, Suite 502,
Austin, Texas 78701–1649, (512) 936–0728.
Filed: February 13, 1998, 3:44 p.m.

TRD-9802247

♦ ♦ ♦
Texas Aerospace Commission
Thursday, February 26, 1998, 9:30 a.m.

Stephen F. Austin Building, Conference Room 119, 1700 North
Congress Avenue

Austin

Commissioners Bi-Monthly Meeting

AGENDA:

1. Welcome and Call to Order by the Chairman

2. Approval of the Minutes of the October 16, 1997 Quarterly
Meeting

3. Approval of the Minutes of the December 1, 1997 Special Meeting

4. Staff Reports and Discussion
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5. Old Business

6. New Business

7. Summary of Votes, Orders, Decisions, or Other Actions Taken at
This Meeting

8. Adjournment

Contact: Tom Moser, P.O. Box 12088, Austin, Texas 78711– 2088,
(512) 936–4822.
Filed: February 18, 1998, 11:23 a.m.

TRD-9802397

♦ ♦ ♦
Texas Department of Agriculture
Wednesday, February 25, 1998, 10:30 a.m.

Texas Sheep and Goat Raisers Association Building, 233 West
Twohig

San Angelo

Sheep and Goat Predator Management Board

AGENDA:

Opening Remarks and Welcome

Review and approval on minutes of last meeting- December 16, 1997,
Review and approval of Fiscal Affairs

Reports of Officers and Directors

Discussion and Action: New Business: Election of Officers; Review
and Appoint Advisory Committee; Review of telephone messages;
Annual Reports/Renewal Requests; Addition to Hot-Spots Request;
Special Requests, Schleicher County Producers Associations, Junc-
tion Warehouse Company; Information on Troubleshooter; Schedul-
ing of next meeting.

Unfinished Business: Report of Menard County Animal Damage
Control Committee; Review status of Coping with Bobcats Video,
Tim Turner’s Proposal, and Texas Animal Health Audit for 1997;
Report from Gary Nunley- Status of aerial hunting and WS helicopter
replacement information.

Discussion: Other Business

Adjourn

Contact: Minnie Savage, 233 West Twohig, San Angelo, Texas
76903–3543, (915) 659–8777.
Filed: February 17, 1998, 2:55 p.m.

TRD-9802346

♦ ♦ ♦
Thursday, February 26, 1998, 11:00 a.m.

Texas Department of Agriculture, 1700 North Congress, Room 924A

Austin

Produce Recovery Fund Board

AGENDA:

Approval of the Minutes for March 20, 1998, 1997 Produce Recovery
Fund Board Meeting

Discussion and Action on Payment of APA Claim #1047, Jerry Estopy
vs. Pattillo Produce, Inc., TDA Docket Number 40–89–APA.

Announcement and Convening of Executive Session to Consult with
Attorney on Pending Litigation in accordance with Texas Government
Code, §551.071. Adjournment of Executive Session. Reconvening
of Open Meeting for Discussion and Action on Subject of Executive
Session, if necessary. Discussion and Possible Action on: Amounts
Payable from the Produce Recovery Fund; Proof of Ownership for
Citrus Fruit. Adjourn meeting.

Contact: Margaret Alvarez, P.O. Box 12847, Austin, Texas 78711,
(512) 463–7604.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802281

♦ ♦ ♦
Friday, February 27, 1998, 1:00 p.m.

Texas Department of Agriculture, 1700 North Congress Avenue,
Room 911

Austin

Texas Grain Sorghum Producers Board

AGENDA:

Call to Order

Discussion and Action: Minutes of last meeting; Financial Reports;
New Building Plans/Update; Research/Marketing Proposals — Plant
Genome Project, TAMU; Economic Impact of Ergot, NGSP; the
Role of Grain Sorghum if Dryland Cropping Systems, Texas Tech;
Application of Precision Agriculture Technology, Texas Agricultural
Experiment Station; Biofoam Marketing Project, TAMU.

Discussion: Research/Marketing Updates; Other Business

Adjourn

Contact: Travis Taylor, P.O. Box 560, Abernathy, Texas 79311–0560,
(806) 298–4501.
Filed: February 17, 1998, 2:55 p.m.

TRD-9802347

♦ ♦ ♦
Wednesday, March 4, 1998, 2:00 p.m.

1700 North Congress Avenue, Room 911

Austin

Texas-Israel Exchange Fund Board

AGENDA:

A. Call to Order

I. Welcome and opening remarks

II. Self-introduction of members and guests

B. Review and approval of April 16, 1996 meeting minutes

C. Discussion and action on TIE grants

D. New Business

E. Old Business

F. Adjournment

Contact: Sheri Land, P.O. Box 12847, Austin, Texas 78711, (512)
463–8536.
Filed: February 13, 1998, 9:19 a.m.

TRD-9802139
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♦ ♦ ♦
Texas Alcoholic Beverage Commission
Monday, February 23, 1998, 1:30 p.m.

5806 Mesa Drive, Suite 185

Austin

AGENDA:

1:30 p.m. — Call to order.

Convene in open meeting. Announcement of executive session.

1. Executive Session:

a. Briefing regarding operations of the general counsel’s office.

Continue Open Meeting.

2. Take action, including a vote, if appropriate, on topics listed for
discussion under executive session.

3. Recognition of agency employees with 20 or more years of service.

4. Approval of minutes of January 26, 1998 meeting; discussion,
comment, possible vote.

5. Administrator’s report.

6. Consider rule request from Mothers Against Drunk Driving;
discussion, comment, possible vote.

7. Consider publication of proposed amendment to 16 TAC §45.4;
discussion comment and possible vote. (Standards of Identity for
Distilled Spirits)

8. Public comment.

9. Adjourn.

Contact: Doyne Bailey, P.O. Box 13127, Austin, Texas, 78711, (512)
206–3217.
Filed: February 13, 1998, 8:18 a.m.

TRD-9802134

♦ ♦ ♦
Texas Commission on the Arts
Thursday, March 5, 1998, 10:15 a.m.

San Antonio Public Library, 600 Soledad

San Antonio

Administrative Committee

AGENDA:

I. Call to Order

II. Roll Call

III. Public Hearing

IV. Approval of Minutes for December 4, 1997

V. Financial Report

VI. Update on Staff Audit

VII. Update on State Audit

1. City/Organization List

VIII. Private Development Update

1. License Plate Financial Update

2. Update on Credit Card Access (EBS)

3. Private/Public Development Task Force Update

4. Cultural Trust Council Update

IX. LBB Report

1. Staff position exemption(s)

2. 10% travel reduction update

3. Performance Measures

X. Summary Review of Key Commission and Staff Responsibilities

XI. Other Business

XII. Adjournment

Contact: Charmain Johnson, P.O. Box 13406, Austin, Texas 78711–
3406, (512) 463–5535, ext. 42327.
Filed: February 13, 1998, 11:52 a.m.

TRD-9802189

♦ ♦ ♦
Friday, March 6, 1998, 8:30 a.m.

San Antonio Public Library, 600 Soledad

San Antonio

Executive Committee

AGENDA:

Executive Session — Personnel

Contact: Charmain Johnson, P.O. Box 13406, Austin, Texas 78711–
3406, (512) 463–5535, ext. 42327.
Filed: February 13, 1998, 11:52 a.m.

TRD-9802190

♦ ♦ ♦
Friday, March 6, 1998, 9:00 a.m.

San Antonio Public Library, 600 Soledad

San Antonio

Commission Meeting

AGENDA:

I. Call to Order

II. Roll Call

III. Public Hearing

IV. Items for Commission Consent

A) Approval of Minutes for December 5, 1997

B) Financial Statement

C) Administrative Committee Report

1. Enterprise and Development Task Force Report

D) Resolutions

E) Officer nominating Committee

F) Executive Director Evaluation

G) Other Business

V. Items for Information only
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A) Grants Management System Update

B) Arts Education Update

C) Philanthropy at the Crossroads Update

D) Marketing Plan Update

E) International Report

1. National Council on Education for the Ceramic Arts

2. Contemporary Art Museum in Houston hosts Mexico Ahora
Exhibit

3. Encuentro Summit

F) General Meeting Schedule

G) Commissioner and Staff Rosters

H) Other Business

VI. Adjournment

Contact: Charmain Johnson, P.O. Box 13406, Austin, Texas 78711–
3406, (512) 463–5535, ext. 42327.
Filed: February 13, 1998, 11:52 a.m.

TRD-9802191

♦ ♦ ♦
Thursday, March 26, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Media/Multimedia-Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:23 p.m.

TRD-9802022

♦ ♦ ♦
Tuesday, March 31, 1998, 4:00 p.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Performing Arts- Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:23 p.m.

TRD-9802023

♦ ♦ ♦
Wednesday, April 1, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Performing Arts-Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535.
Filed: February 11, 1998, 1:24 p.m.

TRD-9802024

♦ ♦ ♦
Thursday, April 2, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Performing Arts-Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802025

♦ ♦ ♦
Wednesday, April 8, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Community Arts- Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802026

♦ ♦ ♦
Thursday, April 9, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Community Arts- Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting
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III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802027

♦ ♦ ♦
Wednesday, April 15, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Education — Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802028

♦ ♦ ♦
Thursday, April 16, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Education —Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802029

♦ ♦ ♦
Tuesday, April 21, 1998, 4:00 p.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Visual Arts/Architecture Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802030

♦ ♦ ♦
Wednesday, April 22, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Visual Arts/Architecture Advisory Panel

Austin

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:24 p.m.

TRD-9802031

♦ ♦ ♦
Tuesday, April 28, 1998, 4:00 p.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Presenting Organizations/Touring Artists- Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535.
Filed: February 11, 1998, 1:24 p.m.

TRD-9802032

♦ ♦ ♦
Wednesday, April 29, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Presenting Organizations/Touring Artists- Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting

III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535.
Filed: February 11, 1998, 1:24 p.m.

TRD-9802033

♦ ♦ ♦
Thursday, April 30, 1998, 9:00 a.m.

920 Colorado, Fourth Floor, E.O. Thompson Building

Austin

Presenting Organizations/Touring Artists- Advisory Panel

AGENDA:

I. Introductions

II. Grants Deliberations and Voting
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III. Policy Review

Contact: Anina Moore, 920 Colorado, Fifth Floor, Austin, Texas 78701
(512) 463–5535
Filed: February 11, 1998, 1:39 p.m.

TRD-9802035

♦ ♦ ♦
The State Bar of Texas
Saturday, February 21, 1998, 10:00 a.m.

The Texas Law Center, 1414 Colorado, Room 206

Austin

Executive Committee

AGENDA:

PUBLIC SESSION: Call to order/Roll Call/Report from the Chair:
Consider approval of Minutes of August 15, 1997 meeting/Report
from the President/CONVENE CLOSED SESSION: Discuss the
reorganization of the State Bar administrative staff/RECONVENE
PUBLIC SESSION: Consider and take appropriate action with respect
to matters discussed in closed session, if any; Ad hoc Section
Study Committee Report; Proposed 1998–1999 State Bar of Texas
budget/Report from the President-Elect/Report from the Executive
Director: General Report; Update for the 1997–1998 Budget; Capital
expenditures, if any; personnel matters, if any/Report from the
General Counsel: /Report from the Texas Young Lawyers Association
President /Report from the Immediate Past President/Report from the
Supreme Court Liaison/Adjourn.

Contact: Anne McKenna, P.O. Box 12487, Austin, Texas 78711, 1–
800–204–2222.
Filed: February 12, 1998, 2:51 p.m.

TRD-9802116

♦ ♦ ♦
Saturday, February 21, 1998, 10:00 a.m.

The Texas Law Center, 1414 Colorado, Room 206

Austin

Executive Committee

REVISED AGENDA:

PUBLIC SESSION: Call to order/Roll Call/Report from the Chair:
Consider approval of Minutes of August 15, 1997 meeting/Report
from the President/CONVENE CLOSED SESSION: Discuss the
reorganization of the State Bar administrative staff/RECONVENE
PUBLIC SESSION: Consider ant take appropriate action with respect
to matters discussed in closed session, if any; Ad hoc Section
Study Committee Report; Proposed 1998–1999 State Bar of Texas
budget/Report from the President-Elect/Report from the Executive
Director: General Report; Update for the 1997–1998 Budget;
Capital expenditures, if any; personnel matters, if any/Report from
the General Counsel: General Report/CLOSED SESSION: Discuss
potential and/or pending litigation pursuant to the Texas Government
Code, §551.071, regarding No. 96–61134, In Re: Hearing Before
the District 4–C Grievance Committee, in the District Court of
Harris County, Texas, 215th Judicial District/PUBLIC SESSION
RECONVENED: Take appropriate action on those matters discussed
in Closed Session; Reaffirm the appointment of Lonny Morrison
and Broadus Spivey as counsel and approve the appointment of
Scott Rothenberg as counsel for defendants/Report from the Texas

Young Lawyers Association President /Report from the Immediate
Past President/Report from the Supreme Court Liaison/Adjourn.

Contact: Anne McKenna, P.O. Box 12487, Austin, Texas 78711, 1–
800–204–2222.
Filed: February 13, 1998, 4:07 p.m.

TRD-9802256

♦ ♦ ♦
Texas Bond Review Board
Thursday, February 19, 1998, 10:00 a.m.

Clements Building, Committee Room Five, 300 West 15th Street

Austin

AGENDA:

I. Call to Order

II. Approval of Minutes

III. Consideration of Proposed Issues — Texas Public Finance
Authority- Special Revenue Bonds (Texas Department of Health
Laboratory Project) Series 1998

IV. Other Business

A. Discussion of training seminars on local debt

B. Action/announcements regarding March meeting dates

V. Adjourn

Contact: Jose Hernandez, 300 West 15th Street, Suite 409, Austin,
Texas 78701, (512) 463–1741.
Filed: February 11, 1998, 3:32 p.m.

TRD-9802050

♦ ♦ ♦
Comptroller of Public Accounts
Tuesday, February 24, 1998, 10:00 a.m.

LBJ Building, Room 114, 111 East 17th Street

Austin

Medicaid and Public Assistance Fraud Oversight Task Force

AGENDA:

I. Discussion of Finger Imaging

II. Update on the Neural Network project with the Medicaid program

III. Artificial Intelligence project with EBT food stamp transactions

IV. Comments from the Audience

V. Adjourn

Contact: Rebecca Lightsey, 111 East 17th Street, Room G-29, Austin,
Texas 78774, (512) 475–0545.
Filed: February 12, 1998, 2:22 p.m.

TRD-9802113

♦ ♦ ♦
Tuesday, February 24, 1998, 2:00 p.m.

William B. Travis Building, 1701 North Congress, Room 1–100

Austin

Interagency Task Force on EBT
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AGENDA:

I. State of EBT and Direct Deposit in TexasReport

II. Update on theLone StarProgram

III. Report on TIES Project

IV. National EBT Issues

V. New State Initiative

VI. Comments from the Audience

VII. Adjourn

Contact: Rebecca Lightsey, 111 East 17th Street, Room G-29, Austin,
Texas 78774, (512) 475–0545.
Filed: February 12, 1998, 2:22 p.m.

TRD-9802112

♦ ♦ ♦
Office of Court Administration
Thursday, March 5, 1998, 10:00 a.m.

Texas Law Center, Rooms 101 and 102, 1414 Colorado

Austin

Judicial Committee on Information Technology, Internet and Website
Standards Subcommittee

AGENDA:

1. Security

2. Public Access, Attorney and Business Access

3. Network/Intranet (GSC/DIR/TPG)

4. Standards/Policies

5. Centralized Data

Contact: Celinda Provost, P.O. Box 12066, Austin, Texas 78711–2066,
(512) 463–1868.
Filed: February 12, 1998, 11:42 a.m.

TRD-9802086

♦ ♦ ♦
Thursday, March 12, 1998, 10:00 a.m.

Potter County Courts Building, Court of Appeals Courtroom, Second
Floor Suite 2A, 501 South Fillmore

Amarillo

Judicial Committee on Information Technology, Appellate Courts
Subcommittee

AGENDA:

1. Legal Research

2. Public Access

3. Electronic Mail

4. Network and Security

5. Electronic Filing

Contact: Celinda Provost, P.O. Box 12066, Austin, Texas 78711–2066,
(512) 463–1868.
Filed: February 12, 1998, 11:43 a.m.

TRD-9802087

♦ ♦ ♦
Thursday, March 12, 1998, 10:00 a.m.

Tom Clark Building, 205 West 14th Street, Sixth Floor Conference
Room

Austin

Texas Judicial Council Committee on Juvenile Reform/Impact on the
Courts

AGENDA:

I. Commencement of Meeting — Judge Penny L. Pope

II. Attendance of Members

III. Overview of Background Resources

IV. Discuss Issues to be Addresssed by Committee

V. Invited and Public Testimony

VI. Other Business

VII. Adjourn

Contact: Amy Chamberlain, P.O. Box 12066, Austin, Texas 78711–
2066, (512) 463–1625.
Filed: February 18, 1998, 11:57 a.m.

TRD-9802413

♦ ♦ ♦
Thursday, March 19, 1998, 10:00 a.m.

Harris County Criminal Courts Building, Eighth Floor, 301 San
Jacinto Street

Houston

Judicial Committee on Information Technology, District and County
Courts Subcommittee

AGENDA:

1. Information Sharing/Reporting/Data Collection/Standards

2. Network/Intranet/Internet/Extranet

3. Electronic Filing/Imaging/Electronic Forms

4. Public Access and Attorney and Business Access

5. Electronic Communications

6. Case Management Software Standards

7. Legal Research/Benchbook/West/Lexis

Contact: Celinda Provost, P.O. Box 12066, Austin, Texas 78711–2066,
(512) 463–1868.
Filed: February 12, 1998, 11:43 a.m.

TRD-9802088

♦ ♦ ♦
Thursday, March 26, 1998, 10:00 a.m.

County Courthouse, Room 306, 500 East San Antonio

El Paso

Judicial Committee on Information Technology, Local Governments
Subcommittee

AGENDA:

1. Local Technology Support
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2. Electronic Legal Research

3. Data Sharing

4. Standards

5. Collections

6. Public Access

Contact: Celinda Provost, P.O. Box 12066, Austin, Texas 78711–2066,
(512) 463–1868.
Filed: February 12, 1998, 11:43 a.m.

TRD-9802089

♦ ♦ ♦
Thursday, April 2, 1998, 10:00 a.m.

Thanksgiving Tower, 30th Floor, Suite 3000, 1601 Elm Street

Dallas

Judicial Committee on Information Technology, Justice of the Peace
and Municipal Courts Subcommittee

AGENDA:

1. Information Sharing/Reporting/Data Collection

2. Alternative Access to Courts

3. Network

4. Electronic Communication/Notification

5. Public Access and Attorney and Business Access

6. Legal Research/Benchbooks/Assistance Resource

7. Juvenile

Contact: Celinda Provost, P.O. Box 12066, Austin, Texas 78711–2066,
(512) 463–1868.
Filed: February 12, 1998, 11:43 a.m.

TRD-9802090

♦ ♦ ♦
Tuesday, April 7, 1998, 10:00 a.m.

Texas Law Center, Rooms 101 and 102, 1414 Colorado

Austin

Judicial Committee on Information Technology

AGENDA:

1. Minutes from September and November

2. Review of Subcommittee Meetings

3. OCA Report

4. Long Range Planning for Committee

5. New Business

6. Public Comment

Contact: Celinda Provost, P.O. Box 12066, Austin, Texas 78711–2066,
(512) 463–1868.
Filed: February 12, 1998, 11:43 a.m.

TRD-9802091

♦ ♦ ♦
Texas Department of Criminal Justice

Thursday, February 19, 1998, 8:30 a.m.

Boyd Unit, US Highway 84, Five Miles Southwest of Fairfield

Teague

Institutional Division Committee

AGENDA:

I. Regular Session

A. Call to Order

B. Approval of the September 18, 1997, Meeting Minutes

C. Informational Update Topics

1. Organization

2. Leadership Retreats

3. Communications

4. Security Innovations

5. Ruiz Visits

6. American Corrections Association Accreditation

7. Unit Lockdowns

8. Use of Force

9. Staff Assaults

10. Employee Concerns

11. Policy Revisions

12. Operational Review

13. Ombudsman

14. Post Trauma

15. Executions

16. Community Work Projects

17. Classification

18. Training

19. Community Liaison

20. Laundry and Food Service

D. Adjourn Regular Session of the Institutional Division Committee
Meeting

II. Executive Session

A. Discussion with attorneys concerning: Ruiz v. Scott (Closed in
accordance with §551.071, Government Code)

B. Discussion of matters made confidential under State Bar Disci-
plinary Rules of Professional Conduct (Closed in accordance with
§551.071, Government Code)

Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.

Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: February 11, 1998, 4:18 p.m.

TRD-9802054

23 TexReg 2004 February 27, 1998 Texas Register



♦ ♦ ♦
Wednesday, February 25, 1998, 10:00 a.m.

7515 Lemmon Avenue, Signature Room

Dallas

Support Operations Committee

AGENDA:

I. Call to Order

II. Approval of the January 29, 1998, Support Operations Committee
Meeting Minutes

III. Industry Issues

A. Update on the State Auditor’s Report:

B. Presentation on Emerging and Evolving Job Study

IV. Land Transactions

A. Lease of Land and Building to Karnes/Wilson Juvenile Probation
Department and Karnes County

B. Lease of Approximately 300+/- Acres Located at the Ellis Unit in
Walker County to Sam Houston State University

C. Roadway Easement and Lease of Approximately 40 +/- Acres
at Beto Unit in Anderson County to Texas Parks and Wildlife
Department

V. Update on Land Sales

VI. Adjourn

Contact: Meredith Johnson, P.O. Box 13084, Austin, Texas 78711,
(512) 475–3250.
Filed: February 17, 1998, 11:38 a.m.

TRD-9802325

♦ ♦ ♦
Texas Education Agency (TEA)
Thursday, March 5, 1998, 9:00 a.m.

Room 1–104, William B. Travis Building, 1701 North Congress
Avenue

Austin

State Board of Education (SBOE) Committee of the Whole

AGENDA:

Public testimony; Commissioner’s comments; Proposed Amendments
to State Board of Education Operation Rules; discussion of pend-
ing litigation. This discussion will be held in room 1–103 in ex-
ecutive session in accordance with the Texas Government Code,
§551.071(1)(A), and will include a discussion of the following: (1)
Angel G. et al. v. Meno, et al, relating to students with disabili-
ties residing in care and treatment facilities; (2) Maxwell, et al. v.
Pasadena Independent school District (ISD) relating to Texas Assess-
ment of Academic Skills (TAAS) testing; (3) State of Texas v. United
States of America relating to the Voting Rights Act and its applica-
bility to the placement of masters in independent school districts;
(4) Soccoro ISD, et al. v. State Board of Education relating to the
technology allotment; (5) GI FORUM, Image de Tejas v. Moses, et
al relating to the TAAS exit-level examination as a prerequisite for
high school graduation; (6) Paul R. Brown, et al. v. Honorable Dan
Morales, et al relating to investment of the Permanent School fund;
and (7) any other litigation arising after the date of posting for the

meeting. There will also be a demonstration on distance learning by
Rice University in the T-Star Studio located in Room G-100 of the
William B. Travis Building.

Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: February 18, 1998, 11:35 a.m.

TRD-9802404

♦ ♦ ♦
Thursday, March 5, 1998, 11:00 a.m.

Room 1–100, William B. Travis Building, 1701 North Congress
Avenue

Austin

State Board of Education (SBOE) Committee on Instruction

AGENDA:

Public testimony; Proposed amendments to 19 TAC Chapter 74,
Curriculum Requirements; Proposed repeal of 19 TAC Chapter
75, Curriculum, Subchapter B, Essential Elements- Prekindergarten-
Grade 6, Subchapter C, Essential Elements — Grades 7–8, and
Subchapter D, Essential Elements- Grades 9–12; Proposed new 19
TAC §114.27, American Sign Language, Levels I and II, §114.28,
American Sign Language, Levels III and IV, and §114.29, American
Sign Language, Levels V , VI, and VII; Proposed amendment to
Proclamation 1997 of the State Board of Education; Continued
discussion of the assessment rule pertaining to the deferral from
the exit-level test for limited English proficient students who have
recently arrived in the United States; Discussion of innovative
courses; Review of Procedures Concerning Dyslexia and Related
Disorders.

Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: February 18, 1998, 11:36 a.m.

TRD-9802405

♦ ♦ ♦
Thursday, March 5, 1998, 11:00 a.m.

Room 1–111, William B. Travis Building, 1701 North Congress
Avenue

Austin

State Board of Education (SBOE) Committee on Planning

AGENDA:

Public testimony; Update on approved open-enrollment charter
schools and request for approval of charter amendments; Recommen-
dation for appointments to the Lakcland Independent School District
(ISD) board of trustees; Recommendation for an appointment to the
Fort Sam Houston ISD board of trustees; Proposed amendments to the
University Interscholastic League 1998–1999 constitution and contest
rules to be effective 1998–1999; Discussion of proposed amendment
to 19 TAC §157.41, Certification criteria for independent hearing
examiners; Review of indicators reported through the Academic Ex-
cellence Indicator System; Discussion of ongoing communications
activities; Discussion of federal governmental relations activities; Sta-
tus report on the accreditation, interventions, and sanctions of school
districts; Proposed Selection of Open-Enrollment Charter Schools.

Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: February 18, 1998, 11:36 a.m.
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TRD-9802406

♦ ♦ ♦
Thursday, March 5, 1998, 11:00 a.m.

Room 1–104, William B. Travis Building, 1701 North Congress
Avenue

Austin

State Board of Education (SBOE) Committee on School Finance/
Permanent School Fund (PSF)

AGENDA:

Public testimony; Proposed repeal of 19 TAC §53.1, Board of
Directors, (relating to regional education service centers); Proposed
repeal of 19 TAC Chapter 61, Subchapter B, School Facility
Standards; Discussion of proposed amendments to 19 TAC Chapter
109, Subchapter B, Texas Education Agency Audit Functions; School
finance and appropriations update; Presentation by Capital Guardian
Trust Company on the Investment Services Provided to the Permanent
School Fund; Presentation and Approval of Fiscal Year 1998–99 Soft
Dollar Services Budget; Authorization of Request for Proposal for
Custodial and Securities Lending Services; Review and Discussion
of Issues Required by 19 TAC Chapter 33, Statement of Investment
Objectives, Policies and Guidelines of the Texas Permanent School
Fund; Discussion of Compliance with House Bill One, Article IX,
§174, Regarding Restrictions on Investing State Funds; Review of
PSF securities transactions and the investment portfolio; Ratification
of the purchases and sales to the investment portfolio of the PSF for
the months of December 1997 and January 1998; Report of the PSF
executive administrator.

Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: February 18, 1998, 11:36 a.m.

TRD-9802407

♦ ♦ ♦
Friday, March 6, 1998, 9:00 a.m.

Room 1–104, William B. Travis Building, 1701 North Congress
Avenue

Austin

State Board of Education (SBOE)

AGENDA:

Invocation; Pledge of Allegiance; Roll Call; Approval of January 16,
1998, SBOE minutes; Public testimony; Heroes for Children-State
Board of Education districts 1,2 and 3; Resolutions of the SBOE;
Fourth Quarter 1997 Permanent School Fund (PSF) investment man-
agers’ performance report; Proposed Amendments to State Board of
Education Operating Rules; Proposed amendments to 19 TAC Chap-
ter 74, Curriculum Requirements; Proposed repeal of 19 TAC Chapter
75, Curriculum, Subchapter B, Essential Elements- Prekindergarten-
Grade 6, Subchapter C, Essential Elements — Grades 7–8, and Sub-
chapter D, Essential Elements- Grades 9–12; Proposed new 19 TAC
§114.27, American Sign Language, Levels I and II, §114.28, Amer-
ican Sign Language, Levels III and IV, and §114.29, American Sign
Language, Levels V , VI, and VII; Proposed amendment to Procla-
mation 1997 of the State Board of Education; Update on approved
open-enrollment charter schools and request for approval of charter
amendments; Recommendation for appointments to the Lackland In-
dependent School District (ISD) board of trustees. Recommendation
for an appointment to the Fort Sam Houston ISD board of trustees;

Proposed amendments to the University Interscholastic League 1998–
1999 constitution and contest rules to be effective 1998–1999; Pro-
posed Selection of Open-Enrollment Charter Schools; Proposed re-
peal of 19 TAC §53.1, Board of Directors, (relating to regional edu-
cation service centers); Proposed repeal of 19 TAC Chapter 61, Sub-
chapter B, School Facility Standards; Presentation and Approval of
Fiscal Year 1998–1999 Soft Dollar Services Budget; Authorization of
Request for Proposal for Custodial and Securities Lending Services;
Ratification of the purchases and sales to the investment portfolio of
the PSF for the months of December 1997 and January 1998; Infor-
mation on agency administration.

Contact: Criss Cloudt, 1701 North Congress Avenue, Austin, Texas
78701, (512) 463–9701.
Filed: February 18, 1998, 11:36 a.m.

TRD-9802408

♦ ♦ ♦
State Employee Charitable Campaign
Friday, February 27, 1998, 2:30 p.m.

700 South Alamo

San Antonio

Local Employee Committee

AGENDA:

Discuss results of 1997 SECC

Choose Local Campaign Manager for 1998 SECC

Accept 1998 Campaign Budget

Approve 1998 Goal

Contact: Jerry Swinarsky, 700 South Alamo, San Antonio, 78205,
(210) 352–7000.
Filed: February 18, 1998, 9:50 a.m.

TRD-9802385

♦ ♦ ♦
Finance Commission of Texas
Friday, February 20, 1998, 8:30 a.m.

Finance Commission Building, 2601 North Lamar Boulevard

Austin

REVISED AGENDA: The complete agend is also available on the
World Wide Web at http://www.banking.state.tus/excel/feageada.html.

A. Review and Approval of Minutes of the December 19, 1997
Finance Commission Meeting

B. Finance Commission Matters

1. Finance Commission Study Under Texas Finance Code §11.305(c):
(A) Discussion of and Possible Vote on Finance Commission Study
Under Texas Finance Code §11.305(c); and (B) Discussion of and
Possible Vote to Issue the Request for Proposals to Conduct the 1998
Finance Commission Study

2. Discussion of and Possible Vote on the Results of Mediation in
State of Texas v. The Marmon Mok Partnership, et. al

3. Discussion of and Vote to Adopt Amendment to §9.81 and §9.84

C. Report from the Banking Department; Industry Status; Depart-
mental Operations
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1. Discussion of and Vote to Publish for Comment Proposed
Amendment to §4.6

2. Discussion of and Vote to Adopt Repeal of §§10.1–10.5 and 10.10–
10.11

3. Discussion of and Vote to Adopt Amendment to §§12.11 and 12.61

4. Discussion of and Vote to Adopt Amendment to §15.1 and 15.2.

5. Discussion of and Vote to Adopt New §§17.1, 17.2, 17.21, and
17.22.

6. Discussion of and Vote to Publish for Comment Proposed New
§17.23

7. Discussion of and Vote to Adopt New §§19.1, 19.21, and 19.22.

8. Discussion of and Vote to Adopt New §21.2

9. Discussion of and Vote to Publish for Comment Proposed New
§21.4–21.8, and §21.23

D. Report from the Savings and Loan Department; Industry Status;
Departmental Operations

1. Discussion of and Vote to Publish for Comment Proposed New
§79.109 and §79.110.

E. Report from the Office of Consumer Credit Commissioner;
Industry Status; Departmental Operations

1. Discussion of and Vote to Adopt New §§1.101–1.107.

2. Discussion of and Vote to Adopt Repeal of §§1.1, 1.3, 1.5, and
1.6.

3. Discussion of and Vote to Publish for Comment Proposed Repeal
of §§1.31–1.34, and §§1.36–1.40.

4. Discussion of and Vote to Publish for Comment Proposed New
§§1.301–1.310.

F. Executive Session

Contact: Everette D. Jobe, 2601 North Lamar Boulevard, Austin,
Texas 78705, (512) 475–1300.
Filed: February 11, 1998, 4:25 p.m.

TRD-9802056

♦ ♦ ♦
Texas Commission on Fire Protection
Wednesday-Friday, March 4–6, 1998, 9:00 a.m.

12675 Research Boulevard

Austin

Fire Fighter Advisory Committee

AGENDA:

1. Election of officers. 2. Overview and staff briefing of agenda
items. 3. Discussion, possible action on attendance requirements for
advisory committees. 4. Discussion, possible action on recommen-
dations for Testing Committee appointments. 5. Report of Testing
Committee with discussion, action on recommendations. 6. Dis-
cussion, possible action concerning curriculum and requirements for
hazardous materials technician certification. 7. Discussion, possi-
ble action concerning curriculum and requirements for fire inspector
certification. 8. Discussion, possible action concerning amendments
resulting from SB 371, including consolidation of standards manuals
for paid and volunteer fire service personnel and changes to 37 TAC
in the following chapters; Chapter 421, Standards; Chapter 423, Fire

Suppression; Chapter 425, Fire Instructors; Chapter 427, Training
Facilities; Chapter 429, Fire Inspectors; Chapter 431, Arson Investi-
gators; Chapter 435, Fire Fighter Safety; Chapter 437, Fees; Chapter
439, Examinations; Chapter 441, Continuing Education; Chapter 443,
Curriculum Manual; Chapter 445; Inspections and Penalties; Chapter
447, Part-Time Fire Protection Employee; Chapter 449, Head of a
Fire Department; Chapter 451, Fire Cause and Origin Investigator;
Chapter 495, Nongovernmental Departments. 9. Discussion, possible
action on requirements for continuing education and higher levels of
certification in all disciplines, including, but not limited to: accep-
tance of NFA self-study courses for credit; years of experience for
various levels of certification; and certification fees for concurrent
applications for more than one level of certification. 10. Discussion,
possible action concerning development of a new fire officer certifi-
cation. 11. Discussion, possible action concerning development of
a new driver operator certification. 12. Discussion, possible action
concerning comprehensive rule review plan as required by §167 of
the Appropriations Act. 13. Reports from staff on the status of re-
visions to National Fire Protection Association standards pertaining
to NFPA 1981, NFPA 1500, NFPA 1971–1977, NFPA 1001. 14.
New matters from committee members and the public to be placed
on future meeting agenda. 15. Discussion, possible action on future
meeting dates, agenda items and locations.

Contact: Joyce Spencer, 12675 Research Boulevard, Austin, Texas
78759, (512) 918–7100.
Filed: February 17, 1998, 2:49 p.m.

TRD-9802345

♦ ♦ ♦
General Services Commission
Thursday, February 26, 1998, 9:30 a.m.

Central Services Building, 1711 San Jacinto, Room 402

Austin

AGENDA:

I. Call to order; II. Staff, Guests, and Members Present; III. Approval
of Minutes; IV. Presentation of Awards; V. Consideration of the
Following Agenda Items; Item 1. Consideration and potential action
on proposed amendments at 1 TAC, §113.2, and 113.11, the proposed
repeal of §113.7, and proposed new §113.7 concerning the Central
Procurement Services, Item 2. Consideration and potential action to
ratify previous action taken by Deputy Executive Director, on May 29
1996, to petition the City of Austin related to Zoning Case No. C14–
96–0009, Item 3. Consideration and potential action on adoption
of the “1997 Energy Conservation Design Standard for New State
Buildings”, Item 4. Program Issues: A. Fiscal Division Report, B.
Strategic Planning Status Report; VI. Executive Session to consider
personnel matters pursuant to the provisions of Texas Government
Code §551.074; VII. Executive Session to consider the status of
the purchase of real property pursuant to the provisions of Texas
Government Code §551.072; VIII. Executive Session to consult with
Legal Counsel concerning pending litigation pursuant to the provision
of Texas Government Code §551.071; IX. Adjournment.

Persons with disabilities who plan to attend this meeting and who
may need auxiliary aids or services such as interpreters for persons
who are deaf or hearing impaired, readers, large print or Braille, and
non-English speaking persons who my need assistance are requested
to contact Pat Wilder at (512) 463–3446 several days prior to the
meeting by mail, telephone, or RELAY Texas (1–800–735–2989) so
that appropriate arrangements may be made.
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Contact: Judy Ponder, 1711 San Jacinto Boulevard, Austin, Texas
78701, (512) 463–3960.
Filed: February 17, 1998, 9:47 a.m.

TRD-9802316

♦ ♦ ♦
Texas Department of Health
Friday, February 20, 1998, 9:00 a.m.

Moreton Building, Room M-739, Texas Department of Health, 1100
West 49th Street

Austin

Strategic Planning Steering Committee

AGENDA:

The committee will discuss and possibly act on: finalization of
the committee’s communications (final selection of individuals and
entities for customer and stakeholder interviews; finalization of
plan for presentation and dialogue sessions for Texas Department
of Health (TDH) employee and stakeholder groups; designation of
tasks for committee members; and scheduling of interview contacts);
consensus on the committee’s statements of TDH vision for use in the
communications plan; and an update on the progress of the strategic
plan for fiscal years 1999–2004.

For ADA assistance, please contact Suzzanna C. Currier, ADA
Coordinator in the Office of Civil Rights at (512) 458–7627 at least
four days prior to the meeting.

Contact: Kris Lloyd, (512) 458–7484 or Rick Danko, (512) 458–7261,
1100 West 49th Street, Austin, Texas 78756.
Filed: February 12, 1998, 1:16 p.m.

TRD-9802096

♦ ♦ ♦
Friday, February 27, 1998, 9:00 a.m.

Joe C. Thompson Conference Center, Room 2.120, 2405 East Cam-
pus Drive, 26th and Red River Streets

Austin

End Stage Renal Disease (ESRD) Task Force

AGENDA:

The task force will introduce members and guests and discuss
and possibly act on: Reports (Operations Subcommittee; Ratios
Subcommittee; and the Technicians Credentialing Subcommittee of
the Staffing Subcommittee); review of the draft of the ESRD incident
report form/guidelines; other issues or concerns regarding the ESRD
facility licensing rules and standards (25 Texas Administrative Code
§§117.1–117.85) setting of future meeting dates for the full task force
and applicable subcommittees; and public comment (may be limited
to three minutes per comment).

For ADA assistance, please contact Suzzanna C. Currier, ADA
Coordinator in the Office of Civil Rights at (512) 458–7627 at least
four days prior to the meeting.

Contact: Mark Jeffers, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6646.
Filed: February 12, 1998, 11:34 a.m.

TRD-9802085

♦ ♦ ♦

Texas Health Care Information Council
Tuesday, February 24, 1998, 1:00 p.m.

Brown-Heatly Building, Room 5501, 4900 North Lamar Boulevard

Austin

Technical Advisory Committee on Reimbursement of Medical Edu-
cation and Research Costs

AGENDA:

The Texas Health Care Information Council’s Committee on Reim-
bursement of Medical Education and Research Costs will convene
in open session, deliberate, and possibly take formal action on the
following items: staff briefing, selection of officers, and creation of
work plan.

Contact: Jim Loyd, , 4900 North Lamar Boulevard, Room 3407,
Austin, Texas 78751, (512) 424–6492, fax: (512) 424–6491.
Filed: February 13, 1998, 2:41 p.m.

TRD-9802228

♦ ♦ ♦
Thursday, February 26, 1998, 4:00 p.m.

Brown-Heatly Building, Room 5501, 4900 North Lamar Boulevard

Austin

Appointments Committee

AGENDA:

The Texas Health Care Information Council’s Appointments Com-
mittee will convene in open session, deliberate, and possibly take
formal action on the following items: minutes of January 29, 1998;
redesignation of size and membership of technical advisory commit-
tees; and redesignation of overall charge and specific mission of each
technical advisory committee.

Contact: Jim Loyd, , 4900 North Lamar Boulevard, Room 3407,
Austin, Texas 78751, (512) 424–6492, fax: (512) 424–6491.
Filed: February 17, 1998, 10:33 a.m.

TRD-9802321

♦ ♦ ♦
Friday, February 27, 1998, 8:00 a.m.

Texas Department of Health, 1100 West 49th Street, M-739

Austin

Hospital Discharge Data Committee

AGENDA:

The Texas Health Care Information Council’s Hospital Discharge
Data Committee will convene in open session, deliberate and possibly
take formal action on the following items: minutes from January
30, 1998; appeals to Council for exemption from rules by hospitals;
proposed amendments to hospital discharge data rules (25 TAC
1301.11–1301.19); data warehouse progress report; designation of
data warehouse edits; recommendations concerning data warehouse;
and TAC reports.

Contact: Jim Loyd, , 4900 North Lamar Boulevard, Room 3407,
Austin, Texas 78751, (512) 424–6492, fax: (512) 424–6491.
Filed: February 17, 1998, 10:33 a.m.

TRD-9802319

♦ ♦ ♦
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Friday, February 27, 1998, 8:00 a.m.

Texas Department of Health, 1100 West 49th Street, M-618

Austin

Non-Hospital Discharge Data and Extended Information Plan Com-
mittee

AGENDA:

The Texas Health Care Information Council Non-Hospital Discharge
Data and Extended Information Plan Committee will convene in
open session, deliberate, and possibly take formal action on the
following items: minutes of January 30, 1998; RFP for data analysis
of 1997 HEDIS data during 1998; TAC report; appeals to the
Council for exemption from rules by HMOs; recommendations
concerning implementation of HMO HEDIS 3.0/98 data collection
project on 1997 enrollments; discussion and recommendation to
Council concerning collection of HEDIS data for other State agencies;
recommendation concerning minimal enrollment populations for
HEDIS data from HMO service areas; and staff report and discussion
on consumer education plans involving HMOs and HEDIS data.

Contact: Jim Loyd, , 4900 North Lamar Boulevard, Room 3407,
Austin, Texas 78751, (512) 424–6492, fax: (512) 424–6491.
Filed: February 17, 1998, 10:33 a.m.

TRD-9802320

♦ ♦ ♦
Friday, February 27, 1998, 10:00 a.m.

Texas Department of Health, 1100 West 49th Street, M-739

Austin

Full Council

AGENDA:

The Texas Health Care Information Council will convene in open
session, deliberate, and possibly take formal action on the following
items: minutes of January 30, 1998; committee reports; technical ad-
visory committee reports; proposed amendments to hospital discharge
data rules (25 TAC 1301.11–1301.19); redesignation of size member-
ship, and missions of technical advisory committees; recommenda-
tion of specific consumer education projects; appeals to Council for
exemption from rules by hospitals; appeals to Council for exemp-
tion from rules by health maintenance organizations; recommenda-
tion concerning minimal enrollment populations for HEDIS data from
HMO service areas; staff report; and, recommendation concerning re-
quired administrative rules. Council may go into executive session
on any agenda item if authorized by the Open Meetings Act, Gov-
ernment Code Chapter 551.

Contact: Jim Loyd, , 4900 North Lamar Boulevard, Room 3407,
Austin, Texas 78751, (512) 424–6492, fax: (512) 424–6491.
Filed: February 17, 1998, 10:33 a.m.

TRD-9802318

♦ ♦ ♦
Texas Healthy Kids Corporation (“THKC”)
Wednesday, February 25, 1998, 10:00 a.m.

Brown-Heatly Building, Room 5501, 4900 North Lamar Boulevard

Austin

Board of Directors

AGENDA:

I. EXECUTIVE SESSION: The board may meet in Executive Session
in accordance with the Texas Open Meetings Act for THKC staff
briefing on issues set forth in agenda, or to receive advice from legal
counsel.

II. BOARD AGENDA:

1. Call to order; certification of quorum and approval of minutes
of January 28, 1998 and February 5, 1998 meetings of the THKC
Board. Introduction of new staff by THKC Executive Director.

2. Deliberation and possible action regarding THKC health benefit
plan design, including presentation from a panel representing Pedi-
atric Medical Providers, and report from THKC staff and possibly
from THKC actuarial consultant, Milliman and Robertson.

3. Briefing from THKC staff and possible deliberation and/or action
by the Board regarding:

• status of Children’s Health Insurance Program;

• status of development of THKC policies and procedures, including
development of Policies and Procedures Manual and employee fringe
benefits, draft Request for Proposal (“RFP”) for employee health
benefit plan, procurement of necessary liability insurance, surety
bond, related issues;

• report on THKC meeting with state auditor, other issues related to
THKC’s connection with state;

• report on application for nonprofit status under §501(c)(3) of the
Internal Revenue Code;

• development of draft RFPs for Third Party Administrator, Manage-
ment Information System;

• issues relating to sliding scale premium assistance, including
samples of same;

• issues relating to eligibility criteria for insurance contractors; and

• timelines, future meetings, other administrative, procedural matters.

Persons with disabilities who require auxiliary aids, services or
materials in alternate format, please contact Ms. Hamilton at least
three business days before the meeting.

Contact: Tyrette Hamilton, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 305–7404.
Filed: February 17, 1998, 4:05 p.m.

TRD-9802353

♦ ♦ ♦
State Committee of Examiners in the Fitting and
Dispensing of Hearing Instruments
Saturday, February 28, 1998, 10:00 a.m.

Exchange Building, Room S-402, Texas Department of Health, 8407
Wall Street

Austin

Complaints Subcommittee

AGENDA:

The subcommittee chairperson will introduce guests and elicit com-
ments, and the subcommittee will discuss and possibly act on: com-
plaints (FD 96–0024; FD 96–0025; FD 96–0026; FD 97–0008; FD
97–0021; FD 97–0027; FD 97–0028; FD 97–0029; FD 97–0031; FD
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97–0032; FD 97–0034; FD 98–0001; FD 98–0002; FD 98–0003; FD
98–0004; FD 98–0005; FD 98–0006; FD 98–0007; FD 98–0008; FD
98–0009; and FD 98–0010); and other business not requiring action.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD at (512) 458–7708 at least four days prior to the meeting.

Contact: Bobby Schmidt, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6784.
Filed: February 17, 1998, 1:07 p.m.

TRD-9802332

♦ ♦ ♦
Texas House of Representatives
Thursday, February 26, 1998, 9:30 a.m.

El Paso City Council Chambers, #2 Civic Center Plaza, Second Floor

El Paso

Interim Committee on Water Resources Development and Manage-
ment

AGENDA:

I. Call to Order

II. Adoption of Minutes

III. State Agency Personnel Testimony on the implementation of
Senate Bill One

IV. Invited Testimony

V. Public Testimony

VI. Discussion of Future Meetings

VII. Recess

Contact: Jennifer Modgling, P.O. Box 2910, Austin, Texas 78703, (512)
463–0802.
Filed: February 17, 1998, 11:47 a.m.

TRD-9802326

♦ ♦ ♦
Texas State Affordable Housing Corporation
Thursday, February 26, 1998, 1:00 p.m.

507 Sabine Street, Room 437

Austin

Board

AGENDA:

The Board of Texas State Affordable Housing Corporation will meet
to consider and possibly act on: Minutes of Meeting of January 26,
1998; Amended Articles of Incorporation and Amended By-Laws of
the Corporation; Election of New Officers of the Corporation and Ap-
proval of Signatory Authority for Executive Vice-President and Chief
Financial Officer of the Corporation; Adoption of Conflict of Interest
Policy; City of Edinburg for $300,000 for Down Payment Assistance
from HOME Funds; Neighborhood Partnership Program Related to
the Construction, Sale and Financing of up to 500 Single Family
Homes to First Time Homebuyers in El Paso Through a Partnership
with TDHCA, City of El Paso, TSAHC And a Development/Building
Joint Venture Between Corporacion GEO and Beazer Homes, Utiliz-
ing Down Payment Assistance and Mortgage Revenue Bonds; Report

Items on Corporation Insurance and Reporting Requirements; Exec-
utive Session — Personnel Matters; Consultation with attorney under
§551.071(2) of Texas Government Code; Anticipated Litigation (po-
tential or threatened); Action in Open Session on Items Discussed in
Executive Session; Adjourn.

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson at (512) 475–3100 or Relay Texas
at 1–800–735–2989 at least two days prior to the meeting so that
appropriate arrangements can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 4:10 p.m.

TRD-9802257

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Sunday, February 22, 1998, 3:00 p.m.

1000 Zaragoza, (La Posada Hotel)

Laredo

Program Committee

AGENDA:

The Programs Committee of the Board of Texas Department of
Housing and Community Affairs will meet to consider and possibly
act on: Minutes of Meeting of January 26, 1998; Del Rio Housing
Authority for HOME Funds for Acquisition, Development, Down
Payment and Closing Cost Assistance; Seguin Housing Authority
for HOME Funds for Acquisition, Development, Down Payment and
Closing Cost Assistance; Family Crisis Center for $1,000,000 from
HOME CHDO Funds; United Cerebral Palsy of Texas for $525,000
from HOME Funds; City of Edinburg for $135,000 as an Amendment
to Reduce the Size of a Previous Award, Reducing Lots and Extend
Performance Date; Neighborhood Partnership Program for Catholic
Family Services for Acquisition, Interim Construction and Down
Payment Assistance from HOME Funds; Notification and approval
of Neighborhood Partnership Program and Presentation of El Paso
Development; Adjourn.

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson at (512) 475–3100 or Relay Texas
at 1–800–735–2989 at least two days prior to the meeting so that
appropriate arrangements can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802275

♦ ♦ ♦
Sunday, February 22, 1998, 4:00 p.m.

1000 Zaragoza, (La Posada Hotel)

Laredo

Board Public Hearing

AGENDA:

The Board of the Texas Department of Housing and Community
Affairs will meet to hold a public hearing and receive comments
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on the 1998 State Low Income Housing Plan and Annual Report;
Adjourn.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 3:47 p.m.

TRD-9802249

♦ ♦ ♦
Monday, February 23, 1998, 8:30 a.m.

1000 Houston Street

Laredo

Manufactured Housing Committee

AGENDA:

The Manufactured Housing Committee of the Board of Texas
Department of Housing and Community Affairs will meet to consider
and possibly act on: Minutes of Manufactured Housing Committee
Meeting of December 9, 1997 and January 26, 1998 Approval of
Publish Manufactured Housing rules in the Texas Register to Receive
Public Comments and Permission to Conduct a public Hearing; on
Emergency Interim Rule Regarding Cross Drive Anchors in Difficult
Soils.

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson at (512) 475–3100 or Relay Texas
at 1–800–735–2989 at least two days prior to the meeting so that
appropriate arrangements can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 3:55 p.m.

TRD-9802252

♦ ♦ ♦
Monday, February 23, 1998, 9:30 a.m.

1000 Houston Street

Laredo

Low Income Housing Tax Credit Public Hearing

AGENDA:

The Low Income Housing Tax Credit Committee of the Board of
Texas Department of Housing and Community Affairs will meet to
consider and possibly act on: Minutes of Meeting of January 26,
1998; Approval of Status of Extensions for Homes of Merrillton
Springs, TDHCA Development #96009 and Joe Garcia Company,
TDHCA Development #96179; Adjourn

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson, ADA Responsible Employee, at
(512) 475–3100 or Relay Texas at 1–800–735–2989 at least two days
prior to the meeting so that appropriate arrangements can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 3:54 p.m.

TRD-9802251

♦ ♦ ♦
Monday, February 23, 1998, 9:30 p.m.

1000 Houston Street

Laredo

Finance Committee

AGENDA:

The Finance Committee of the Board of Texas Department of Housing
and Community Affairs will meet to consider and possibly act on:
Minutes of Meeting of November 17, 1997; Inducement Resolution
for Proposed Qualified 501c(3) Multi-Family Mortgage Revenue
Bonds in an Amount Not to Exceed $7,000,000 for the Acquisition
and Permanent Financing by the Piedmont Foundation of the Summit
Part Apartments, Phases I and II, Dallas, Texas and Other Related
Matters; Ratification of all Lenders to Originate from Program 48
forward through Program 53; Adjourn.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802280

♦ ♦ ♦
Monday, February 23, 1998, 10:00 a.m.

1000 Houston Street

Laredo

Board

AGENDA:

The Board of Texas Department of Housing and Community Affairs
will meet to consider and possibly act on: Minutes of Meeting of Jan-
uary 26, 1998; Inducement Resolution for Proposed Qualified 501c(3)
Multi-Family Mortgage Revenue Bonds in an Amount Not to Exceed
$7,000,000 for the Acquisition and Permanent Financing by the Pied-
mont Foundation of the Summit Part Apartments, Phases I and II,
Dallas, Texas and Other Related Matters; Ratification of all Lenders
to Originate from Program 48 forward through Program 53; Del Rio
Housing Authority for HOME Funds for Acquisition, Development,
Down Payment and Closing Cost Assistance; Seguin Housing Author-
ity for HOME Funds for Acquisition, Development, Down Payment
and Closing Cost Assistance; Family Crisis Center for $1,000,000
from HOME CHDO Funds; United Cerebral Palsy of Texas, (Home
of Your Own Coalition) for $525,000 from HOME Funds; Award to
the City of Edinburg for $135,000 as an Amendment to Reduce the
Size of a Previous Award, Reducing Lots and Extend Performance
Date; Neighborhood Partnership Program for Catholic Family Ser-
vices, CHDO, Amarillo, Texas for Acquisition, Interim Construction
and Down Payment Assistance from HOME CHDO Funds; Neighbor-
hood Partnership Program Designation for the El Paso Development;
Manufactured Housing Rules to be Published in the Texas Register
to Receive Public Comments and Permission to Conduct a Public
Hearing Recommendation from Manufactured Housing Anchor Task
on Emergency Interim Rule Regarding Cross Drive Anchors in Diffi-
cult Soils; REPORT ITEMS — Executive Directors Report — Single
Family Program Discussion of Five (5) Proposed Multi-Family Mort-
gage Revenue Bond Transactions; Status Report on Neighborhood
Partnership Program Achievements; EXECUTIVE SESSION on Per-
sonnel Matters; Litigation and Anticipated Litigation (Potential or
Threatened under §551.103, Texas Government Code Litigation Ex-
ception); Personnel Matters Regarding Duties and Responsibilities
in Relationship to Budget under §551.074, Texas Government Code;
Consultation with Attorney under §551.071(2), Texas Government
Code; Action in Open Session on Items Discussed in Executive Ses-
sion; Adjourn.
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Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 4:04 p.m.

TRD-9802255

♦ ♦ ♦
Monday, February 23, 1998, 10:00 a.m.

1000 Houston Street

Laredo

Board

REVISED AGENDA:

Change: Tab 2– Item No. A to Read: Inducement Resolution for
Proposed Qualified 501c(3) Multi—Family Mortgage Revenue Bonds
in an Amount Not to Exceed $7,500,000.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802282

♦ ♦ ♦
Texas Commission on Human Rights
Thursday, February 26, 1998, 9:00 a.m.

Texas Commission on Human Rights Offices, 6330 Highway 290
East, Third Floor Conference Room

Austin

AGENDA:

Executive Session/Commissioner Panels Pursuant Texas Government
Code, §551.071; Item(s) covered in Executive Session; Welcoming
of Guests; Minutes; Administrative Reports; Adoption of Policy Re-
lating to Commissioner and Executive Director’s Responsibilities;
Adoption of Policy Relating to Use of State Property; Meetings with
EEOC and HUD Officials; Annual Financial Report; Senate Over-
sight Committee during Interim Period between Legislative Sessions;
Meeting and Conferences with HUD Officials related to the Com-
mission Contract and Enforcement; HUD NOFA concerning Fair
Housing Service Center for East Texas; Scheduling and Location
of TCHR’s EEO Conference; Commissioner Ethics Training; Imple-
mentation of EEO Riders in the 1998–1999 Appropriations Act; EEO
Compliance Training; EEO Training for New State Employees Ori-
entation Pursuant to Article IX, §123 of the General Appropriations
Act; Commissioner Correspondence; Commissioner Issues; Unfin-
ished Business. All Items on the Agenda May Be subject to a Vote,
if Appropriate.

Contact: William M. Hale, PO. Box 13493, Austin, Texas 78711, (512)
437–3450.
Filed: February 13, 1998, 9:29 a.m.

TRD-9802161

♦ ♦ ♦
Texas Department of Human Services (TDHS)
Friday, February 20, 1998, 10:00 a.m.

701 West 51st Street, West Tower, Commissioner’s Conference Room

Austin

Texas Board of Human Services Subcommittee

AGENDA:

The Board will convene in subcommittee meetings at which a quorum
may be present. No action will be taken. Subcommittee meetings will
be held in the following order: 1. Millennium Subcommittee briefing
and discussion on the status of the Year 2000 automation project.
2. Families and Children Subcommittee briefing and discussion on
implementation on welfare reform and Senate bill 30; and update
on quality control. 3. Long Term Care Subcommittee briefing and
discussion on Medicare changes to home health services; update
on hearings of the Senate Interim Committee on Home Health and
Assisted Living; program updates on long term care, long term
care regulatory, and activities of the Nursing Facility Administrators
Advisory Committee.

Contact: Judy Switzer, P.O. Box 149030, Austin, Texas 78714–9030,
(512) 438–3046.
Filed: February 12, 1998, 2:22 p.m.

TRD-9802108

♦ ♦ ♦
Texas Incentive and Productivity Commission
Wednesday, February 25, 1998, 9:00 a.m.

Clements Building, 300 West 15th Street, Committee Room Five

Austin

Commission

AGENDA:

I. Call to Order and Roll Call

II. Approval of Minutes of Previous Meeting

III. Consideration of and Possible Action to Approve Employee
Suggestions Submitted to the State Employee Incentive Program

IV. Executive Session Pursuant to Texas Government Code, §551.074
to Deliberate Hiring for the Position of Executive Director

V. Consideration of and Possible Action to Hire for the Position of
Executive Director

VI. Adjournment

Contact: Daniel J. Contreras, P.O. Box 12482, Austin, Texas 78711,
(512) 475–2393.
Filed: February 17, 1998, 4:57 p.m.

TRD-9802364

♦ ♦ ♦
Wednesday, February 25, 1998, 9:00 a.m.

Clements Building, 300 West 15th Street, Committee Room Five

Austin

Commission

REVISED AGENDA:

I. Call to Order and Roll Call

II. Approval of Minutes of Previous Meeting

III. Consideration of and Possible Action to Approve Employee
Suggestions Submitted to the State Employee Incentive Program

IV. Consideration of and Possible Action to Approve Productivity
Plans submitted to the Productivity Bonus Program
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V. Executive Session Pursuant to Texas Government Code, §551.074
to Deliberate Hiring for the Position of Executive Director

VI. Consideration of and Possible Action to Hire for the Position of
Executive Director

VII. Adjournment

Contact: Daniel J. Contreras, P.O. Box 12482, Austin, Texas 78711,
(512) 475–2393.
Filed: February 18, 1998, 10:42 a.m.

TRD-9802390

♦ ♦ ♦
Texas Department of Insurance
Monday, March 9, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–97–1042.C To consider the application of BRUCE
WILLIAM BRENNER, San Antonio, for a prepaid legal services
license to be issued by the Texas Department of Insurance.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 18, 1998, 11:22 a.m.

TRD-9802395

♦ ♦ ♦
Tuesday, March 10, 1998, 10:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–98–0244.G Prehearing conference in the matter of
benchmark rates for automobile insurance provided through the Texas
Automobile Insurance Plan Association. (TAIPA).

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 18, 1998, 11:22 a.m.

TRD-9802396

♦ ♦ ♦
Wednesday, March 11, 1998, 9:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket No. 454–98–0074.C In the Matter of ROSCOE MASON.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code 113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: February 18, 1998, 10:41 a.m.

TRD-9802388

♦ ♦ ♦
Texas Commission on Law Enforcement Officer
Standards and Education

Thursday, March 5, 1998, 1:30 p.m.

Holiday Inn Centre Hotel and Suites, 6201 East Business 20

Odessa

AGENDA:

Call to order, invocation, Pledge of Allegiance, welcoming remarks;
Executive Director’s Report; Status of Memorial Project, endorse
inductions and enrollments by Texas Peace Officers’ Memorial
Advisory Committee, and receive recommendations to enroll officers;
Receive reports concerning compliance of legislatively mandated
training and Committee report concerning license renewal; Discussion
of drafts of proposed amendments to commission rules §§217.5,
219.78, 221.19, 211.9, 211.22, 225.11, and 225.3; Discussion of
final adoption of new §§211.79, 211.87, 211.88, and amendments
to §§217.1 and 221.17; adjourn.

Contact: Vera Kocian, 6330 US Highway 290 East, Suite 200, Austin,
Texas 78723, (512) 450–0188.
Filed: February 17, 1998, 2:21 p.m.

TRD-9802340

♦ ♦ ♦
Friday, March 6, 1998, 9:30 a.m.

Holiday Inn Centre Hotel and Suites, 6201 East Business 20

Odessa

AGENDA: Quarterly Meeting

Call to order, invocation, Pledge of Allegiance, welcoming remarks;
Recognition of former Commissioner(s); Endorsement of actions of
Texas Peace Officers’ Memorial Advisory Committee to induct and
enroll officers, and recommendations to enroll officers, Take action
on recommendations of the license Renewal Committee; approval
of minutes of the December 4–5, 1997, Commission meetings; Re-
view of and action on recommendations of Achievement Awards
Committee, Discussion and action on drafts of proposed amend-
ments to commission rules §§217.5, 219.78, 221.19, 211.9, 211.22,
225.11, and 225.3; Discussion of final adoption of new §§211.33,
221.35. 217.789, 223.87, 217.88, proposed repeal of §§211.79,
211.87, 211.88, and amendments to §§217.1 and 221.17; Set meeting
date and location for June and September 1998 Commission meetings;
Take license action on Statutory Final Orders, Agreed Final Orders
for revocation and suspension of licenses, and letters of reprimand;
Receive report on permanent voluntary surrenders of licenses; Re-
ceive request and take action for reissue of surrendered peace officer
and jailer licenses from Lanny Kent Pullig, Docket No. 94–459–
55–7974pvs; receive comments on any subject without discussion;
adjourn.

Contact: Vera Kocian, 6330 US Highway 290 East, Suite 200, Austin,
Texas 78723, (512) 450–0188.
Filed: February 17, 1998, 2:21 p.m.

TRD-9802341

♦ ♦ ♦
Texas Legislative Council
Tuesday, March 3, 1998, 10:00 a.m.

Room E1.030, Capitol Extension, 1400 Congress Avenue

Austin

AGENDA:
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1. Call to order

2. Executive Director’s Report

Contact: Dorothy Wells, P.O. 12128, Austin, Texas 78711, (512) 463–
1151.
Filed: February 18, 1998, 12:01 a.m.

TRD-9802414

♦ ♦ ♦
Texas State Library
Saturday, March 7, 1998, 1:30 p.m.

Lorenzo de Zavala State Archives and Library Building, Room 202,
1201 Brazos

Austin

Texas Historical Records Advisory Board

AGENDA:

1. Approve minutes of January 30, 1998 meeting.

2. Coordinator’s Report

3. Discuss plans for training and education workshops

4. Public comment

5. Adjournment

Contact: Chris LaPlante, P.O. Box 12927, Austin, Texas 78711, (512)
463–5467.
Filed: February 17, 1998, 11:46 a.m.

TRD-9802327

♦ ♦ ♦
Texas Department of Licensing and Regulation
Monday, February 23, 1998, 10:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division

AGENDA:

To accept public comment on the proposal to adopt amendments to
the following rules: Chapter 72– Staff Leasing Services

Under the Americans with Disabilities Act, persons who plan to
attend this meeting and require ADA assistance are requested to
contact Caroline Jackson at (512) 463–7348 at least two working
days prior to the meeting so that appropriate arrangements can be
made.

Contact: Jimmy Martin, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78711, (512) 463–7356.
Filed: February 13, 1998, 11:00 a.m.

TRD-9802173

♦ ♦ ♦
Tuesday, February 24, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administrative
penalties against the Respondent, Raymond Hancock, for failing to
provide the consumer proper installation, service and mechanical in-
tegrity in violation of the Tex. Rev. Civ. Stat. Ann. art. 8861
(the Act) and §5(a) and for failing to show his license number on an
invoice for work performed in violation of 16 Tex. Admin. Code
§75.70(e), pursuant to Tex. Rev. Civ. Stat. Ann. arts. 8861 and
9100, the Texas Government Codc ch. 2001 and 16 TAC ch. 60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802277

♦ ♦ ♦
Tuesday, February 24, 1998, 10:30 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administra-
tive penalties against the Respondent, John H. Wright, for failing to
provide the consumer proper installation, service and mechanical in-
tegrity in violation of the Tex. Rev. Civ. Stat. Ann. art. 8861 and
§5(a), pursuant to Tex. Rev. Civ. Stat. Ann. arts. 8861 and 9100,
the Texas Government Codc ch. 2001 and 16 TAC ch. 60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 13, 1998, 4:11 p.m.

TRD-9802259

♦ ♦ ♦
Wednesday, February 25, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Boilers

AGENDA:

According to the complete agenda, the Department will hold Admin-
istrative Hearings to consider possible assessment of administrative
penalties against the following Respondents: Fleet Cleaners; Flores
Properties; Louis Flores; G&G Dry Cleaners; Harris Cleaners; Hol-
iday Inn (Marshall); Holiday Lanes; Hollie Cleaners; Home Depot;
Hooper Cleaners; Main Street Food Court; Medical Care Interna-
tional; Metro Media Company; Miller Apartments; Motorola Incor-
porated; Ivey Myung; Johnny Nguyen; Oaks of Woodforest Apart-
ments; and Mohammad G. Nawabjan for failing to pay inspection/
certification fees to obtain certificates of operation for the Respon-
dents’ boiler(s), a violation of Tx. Health & Safety Code Ann. (the
Code) ch. 755 and 16 Tex. Admin. Code (TAC) ch. 65, pursuant
to the Code and Tex. Rev. Civ. Stat. Ann. art. 9100; Tex. Gov’t.
Code ch. 2001 (APA); and 16 TAC ch. 65.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802279

23 TexReg 2014 February 27, 1998 Texas Register



♦ ♦ ♦
Wednesday, February 25, 1998, 1:00 p.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Boilers

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administra-
tive penalties and inspection fees against the following Respondents:
Owl Cleaners; Pappas B-B-Q; Park Lane I; Preferred Cafe; Ramada
Inn-Abilene; Rowena Pellet Mill; Shamrock Cleaners; Suites Inn;
Super 8 Motel of Odessa; Sylvia’s Alterations; Texas Cleanrite Cor-
poration; TMV Enterprises Incorporated; Union Carbide Corpora-
tion; Unique Cleaners; Vintage Cleaners; VMI Management Com-
pany; West Woods Apartments; Whispering Oaks Apartments; and
Whitewood Oaks Apartments for failing to pay inspection/certifica-
tion fee(s) to obtain certificates of operation for the above named
Respondents’ boiler(s), a violation of Tx. Health and Safety Code
Ann. (the Code ch. 755 and 16 Tex. Admin. Code (TAC) ch. 65,
pursuant to the Code and Tex. Rev. Civ. Stat. Ann. art. 9100; Tex.
Gov’t. Code ch. 2001 (APA); and 16 TAC ch. 65.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: February 13, 1998, 4:42 p.m.

TRD-9802278

♦ ♦ ♦
Texas Lottery Commission
Monday, February 23, 1998, 10:00 a.m.

611 East Sixth Street, Grant Building, Commission Auditorium

Austin

AGENDA:

According to the agenda summary, the Texas Lottery Commission
will call the meeting to order; status report, possible discussion and/or
action on the Lottery Operations and Services Request for Proposals;
consideration of and possible action on issues relating to the lottery
operator contract; status report, possible discussion and/or action on
the audit of the lottery operator; status report, possible discussion
and/or action, including implementation and communication, on
legislation, including HB 2086; report, possible discussion and/or
action on legislative interim committee hearings relating to the Texas
Lottery Commission; Commission may meet in Executive Session;
return to open session for further deliberation and possible action
on any matter discussed in Executive Session; consideration of the
status of possible entry of an order in any contested case if a proposal
for decision has been received from the assigned administrative law
judge and the time period has lapsed for the filing of exceptions and
replies; report by Executive Director; report by the Acting Charitable
Bingo Operations Director; and adjournment.

For ADA assistance, call Michelle Guerrero, (512) 344–5113 at least
two days prior to meeting.

Contact: Michelle Guerrero, P.O. Box 16630, Austin, Texas 78761–
6630, (512) 344–5113.
Filed: February 13, 1998, 4:41 p.m.

TRD-9802271

♦ ♦ ♦
Thursday, March 5, 1998, 9:00 a.m.

611 East Sixth Street, Grant Building, Commission Auditorium

Austin

AGENDA:

1. Call to Order

2. Public hearing to receive comments from interested persons
concerning the amended rules proposed under Texas Revised Civil
Statutes, Article 179d, the Bingo Enabling Act, §§2 (22)(26),
11, 27(b), 16(a) (c) (d), and Texas Government Code §467.102,
which provide the Texas Lottery Commission with the authority to
promulgate and adopt rules consistent with the Act governing its
administration, including rules relating to Instant Bingo and Card-
Minding Devices. The proposed rules, 16 TAC §§402.554 and
402.555, were published in the February 27, 1998 issue of theTexas
Register. Any interested person may appear and offer comments
or statements, either orally or in writing; however, questioning of
commenters will be reserved exclusively to Texas Lottery commission
or its staff as may be necessary to ensure a complete record. While
any person with pertinent comments or statements will be granted
an opportunity to present them during the course of the hearing,
Texas Lottery Commission reserves the right to restrict statements
in terms of time or repetitive content. Organization, associations,
or groups are encouraged to present their commonly held views or
similar comments through a representative member where possible.

3. Adjourn.

For ADA assistance, call Michelle Guerrero, (512) 344–5113 at least
two days prior to meeting.

Contact: Michelle Guerrero, P.O. Box 16630, Austin, Texas 78761–
6630, (512) 344–5113.
Filed: February 13, 1998, 11:55 a.m.

TRD-9802192

♦ ♦ ♦
Texas Council on Offenders with Mental Impair-
ments
Friday, March 6, 1998, 10:00 a.m.

Double Tree Hotel, DeWitt Room, 6505 IH35 North

Austin

Full Council

AGENDA:

I. Call to Order

II. Roll Call

III. Public Comments/Introductions of Guests

IV. Approval of Minutes

V. Overview of SAMSHA Grant Projects

VI. Biennial Report Recommendations: Status Report

VII. Committee Reports

• Executive Committee

• Program/Research Committee

• Planning/Legislative Committee
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VIII. Nominations Committee Report

IX. CSCD and DJAD MOU Presentation

• Introduction

• Assessment Issues

• Exchange of Information

• Training Issues

X. Director’s Report

• Juvenile Offender Aftercare Activities

• Program Report

• Research Projects

• Interdisciplinary Conference

• GAINS Center Collaboration Activities

Adjournment

Contact: Marcia L. Powders, 8610 Shoal Creek Boulevard, Austin,
Texas 78757, (512) 406–5406.
Filed: February 12, 1998, 3:30 p.m.

TRD-9802119

♦ ♦ ♦
Midwestern State University
Monday, February 16, 1998, 12:15 p.m.

3410 Taft Boulevard, Hardin Board Room

Wichita Falls

Board of Regents

AGENDA:

The Board will discuss negotiations with the Dallas Cowboys
concerning possible summer training camp at Midwestern State
University.

Contact: Deborah L. Barrow, 3410 Taft Boulevard, Wichita Falls, Tx
76308, (940) 397–4212.
Filed: February 13, 1998, 11:32 a.m.

TRD-9802186

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Thursday, February 19, 1998, 1:30 p.m.

Room 201S, Building E, 12100 Park 35 Circle

Austin

AGENDA:

This meeting is a work session for discussion between commissioners
and staff. No public testimony or comment will be accepted except
by invitation of the commission.

Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: February 11, 1998, 3:33 p.m.

TRD-9802053

♦ ♦ ♦

Monday, February 23, 1998, 4:00 p.m.

City of Corpus Christi, City Hall, Basement Conference Room

Corpus Christi

The Citizens Advisory Committee of the Corpus Christi Bay National
Estuary Program

AGENDA:

I. Call to Order/Introductions/Approval of Minutes

II. Program Update

III. General Review of Draft Coastal Bend Bays Plan

IV. Parent Organizations- CAC Participation

V. Endorsements for the Coastal Bend Bays Plan

VI. Signing Ceremony Plans

VII. Future Governance Structure of CAC

VIII. Additional Items/Adjourn

Contact: Richard Volk, 6300 Ocean Drive, Suite 3300, Corpus Christi,
Texas 78412, (512) 980–3420.
Filed: February 11, 1998, 1:23 p.m.

TRD-9802021

♦ ♦ ♦
Monday, March 2, 1998, 9:00 a.m.

1700 North Congress Avenue

Austin

State Office of Administrative Hearings

AGENDA:

SOAH Docket No. 582–98–0125; TNRCC Docket No. 96–0058–
MSW-E; SAFE TIRE DISPOSAL CORPORATION OF TEXAS; The
purpose of the hearing will be to consider the Executive Director’s
preliminary report and petition mailed December 21, 1997 concerning
assessing administrative penalties against and requiring certain actions
of Safe Tire Disposal Corporation of Texas for Solid Waste Disposal
Act violations in Ellis and Liberty Counties, Texas.

Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: February 17, 1998, 4:57 p.m.

TRD-9802365

♦ ♦ ♦
Thursday, March 5, 1998, 9:00 a.m.

Suite 1100 of the Stephen F. Austin Building, 1700 North Congress
Avenue

Austin

State Office of Administrative Hearings

AGENDA:

SOAH Docket No. 582–98–0126; TNRCC Docket No. 96–1739–
OSI-E; KURT DAVIS; The purpose of the hearing will be to consider
the Executive Director’s preliminary report and petition mailed
September 22, 1997 concerning assessing administrative penalties
against and requiring certain actions of Kurt Davis for Texas Health
and Safety Code violations in McLennan and Falls Counties, Texas.
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Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: February 17, 1998, 4:58 p.m.

TRD-9802366

♦ ♦ ♦
Friday, March 6, 1998, 9:00 a.m.

Suite 1100 of the Stephen F. Austin Building, 1700 North Congress
Avenue

Austin

State Office of Administrative Hearings

AGENDA:

SOAH Docket No. 582–98–0127; TNRCC Docket No. 96–1989–
PST-E; FILGO OIL COMPANY; The purpose of the hearing will
be consider the Executive Director’s preliminary report and petition
mailed July 14, 1997 concerning assessing administrative penalties
against and requiring certain actions of Filgo Oil Company for Texas
Water Code violations in Dallas County, Texas.

Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: February 18, 1998, 8:51 a.m.

TRD-9802369

♦ ♦ ♦
Monday, March 9, 1998, 3:00 p.m.

The Central Library, 805 Commanche

Corpus Christi

Office of the Chief Clerk

AGENDA:

For an informal public meeting concerning an application of Mr.
Ted Anderson, owner of PARADISE POOL AND BILLIARDS to
the Texas Natural Resources ConservationCommission for Proposed
Permit No. MSW-CP62,004 to authorize the construction of an
enclosed structure over a closed municipal solid waste landfill. The
subject site is a 67,288 sq. ft. tract situated between the South Padre
Island Drive (SPID) and Tiger Lane behind the Outback Restaurant at
4221 SPID in Corpus Christi, Nueces County, Texas. The proposed
project will include the development of an approximate 67,288 sq. ft.
tract as a commercial property consisting of a 12,020 sq. ft. structure,
1,000 sq. ft. of landscaping and the balanced being the paved areas.

Contact: Annie Tyrone, P.O. Box 13087, Austin, Texas 78711–3087,
1–800–687–4040.
Filed: February 17, 1998, 1:08 p.m.

TRD-9802334

♦ ♦ ♦
Tuesday, March 10, 1998, 9:00 a.m.

Suite 1100 of the Stephen F. Austin Building, 1700 North Congress
Avenue

Austin

State Office of Administrative Hearings

AGENDA:

SOAH Docket No. 582–98–0187; TNRCC Docket No. 97–
0339–MSW-E; HUTCHINS TIRE DISPOSAL, INC. AND FRANK

PRASIFKA AND SONS; The purpose of the hearing will be to
consider the Executive Director’s preliminary report and petition
mailed August 13, 1997 concerning assessing administrative penalties
against and requiring certain actions of Hutchins Tire Disposal, Inc.
and Frank Prasifka and Sons for Texas Health and Safety Code
violations in Dallas County, Texas.

Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: February 18, 1998, 8:52 a.m.

TRD-9802370

♦ ♦ ♦
Wednesday, March 11, 1998, 10:00 a.m.

Wise County Courthouse, District Courtroom, 101 1/2 North Trinity

Decatur

AGENDA:

For a hearing before an administrative law judge of the State Office
of Administrative Hearings on an application filed by PALO DURO
SERVICE COMPANY, INC. for a statement of change in water rates
with the Texas Natural Resource Conservation Commission effective
September 1, 1997, for its service area located in Parker and Wise
Counties, Texas. SOAH Docket No. 582–98–0130.

Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: February 13, 1998, 4:41 p.m.

TRD-9802272

♦ ♦ ♦
Thursday, March 12, 1998, 9:00 a.m.

Suite 1100, Stephen F. Austin Building, 1700 North Congress Avenue

Austin

AGENDA:

SOAH Docket No. 582–98–0185; TNRCC Docket No. 97–0897–
IWD-E; SEABROOK SEAFOOD, INC.; The purpose of the hearing
will be consider the Executive Director’s preliminary report and
petition mailed October 3, 1997 concerning assessing administrative
penalties against and requiring certain actions of Seabrook Seafood,
Inc. for Texas Water Code violations in Galveston County, Texas.

Contact: Blas Coy, MC-103, P.O. Box 13087, Austin, Texas 78711–
3087, (512) 239–6363.
Filed: February 18, 1998, 8:52 a.m.

TRD-9802371

♦ ♦ ♦
Thursday-Friday, March 12–13, 1998, 10:00 a.m. and 9:00
a.m. respectively

12015 Park 35 Circle, Building F, Room 2210

Austin

Municipal Solid Waste Management and Resource Recovery Advi-
sory Council

AGENDA:

The Municipal Solid Waste Management and Resource Recovery
Advisory Council will hold its next meeting at the Texas Natural
Resource Conservation Commission (TNRCC) on March 12 and 13,
1998, Building F, Room 2210, 12015 Park 35 Circle, Austin, Texas.
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The meeting of March 12 will begin at 10:00 a.m. with introductions,
approval of January 22 and 23, 1998 meeting highlights, report on
the Solid Waste Management “Options for Texas” Conference, update
on MSW rules and guidance document, proposed waste tire rules,
discussion on landfill siting issues, the Council of Government’s
regional plans and local control issues.

The meeting on March 13 will begin at 9:00 a.m. and will continue
with topics discussed the previous day, public comments, confirma-
tion of action items, confirmation of commission recommendations
from the previous meeting and scheduling of the next meeting. The
meetings will adjourn no later than 5:00 p.m. each day.

Contact: Gary W. Trim, MC-124, P.O. Box 13087, Austin, Texas
78711–3087, (512) 239–6087.
Filed: February 18, 1998, 10:48 a.m.

TRD-9802393

♦ ♦ ♦
Wednesday, March 18 1998, 10:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, 11th Floor,
Suite 1100

Austin

AGENDA:

For a hearing before an administrative law judge of the State Office
of Administrative Hearings on a petition filed by SAGINAW PARK
UTILITY COMPANY, INC. dba BLUE MOUND WATER with the
Texas Natural Resource Conservation Commission appealing the rate
setting action by the City of Blue Mound. On November 18, 1997,
the City of Blue Mound’s city council denied the request by Saginaw
Park Utility Company, Inc. dba Blue Mound Water for a water and
sewer rate change for its customers, all of whom are located within
the corporate limits of the City of Blue Mound in Tarrant County,
Texas SOAH Docket No. 582–98–0131.

Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: February 13, 1998, 4:41 p.m.

TRD-9802273

♦ ♦ ♦
Wednesday, March 31, 1998, 10:00 a.m.

Stephen F. Austin Building, 1700 North Congress Avenue, 11th Floor,
Suite 1100

Austin

AGENDA:

For a hearing before an administrative law judge of the State Office
of Administrative Hearings on a petition filed by HARDIN WATER
SUPPLY CORPORATION to the Texas Natural Resource Conserva-
tion Commission to amend its water Certificate of Convenience and
Necessity No. 11270 which authorizes the provision of water utility
service in Liberty County, Texas. The proposed utility service area
is located approximately six miles northeast of downtown Liberty,
Texas and is generally bounded on the north by its existing service
area and extends to FM 2830 and is generally bounded on the west
by FM 1011. The total area being requested includes no current cus-
tomers. SOAH Docket No. 582–98–0133.

Contact: Pablo Carrasquillo, P.O. Box 13025, Austin, Texas 78711–
3025, (512) 475–3445.
Filed: February 13, 1998, 4:41 p.m.

TRD-9802274

♦ ♦ ♦
Board of Nurse Examiners
Wednesday, March 4, 1998, 9:30 a.m.

333 Guadalupe Street, Tower 2, Room 225

Austin

Advisory Committee on Education

AGENDA:

I. Call to Order

II. October 1997 Minutes

III. Charges and Policy for Committee

IV. Education Rule Revisions

V. Future Meeting Dates

VI. Other

VII. Adjournment

Contact: Cheryl K. Rosipal, Box 430, Austin, Texas 78767, (512) 305–
6816.
Filed: February 12, 1998, 2:22 p.m.

TRD-9802109

♦ ♦ ♦
Board of Vocational Nurse Examiners
Monday-Tuesday, March 9–10, 1998, 9:00 a.m.

Hobby Building, 333 Guadalupe Street, Tower 2, Room 225

Austin

AGENDA:

Monday, March 9, 1998, 9:00 a.m. — Call to Order, Introduction
of Board Members, Introduction of New Staff; Approval of Minutes;
Education Report (Program Matters, Program Actions, 1997 NCLEX
Summary, Recommendations for Program Approvals, Meetings/Sem-
inars Attended); Unfinished Business (Budget Status, Senator Nel-
son’s Subcommittee on Senate Finance, TPAPN, Board Evaluation,
Area III Meeting, LAN Status, Protocol, School Nurse Report, Multi-
State Licensure and Special Delegate Assembly); Executive Director
Report; New Business (Rule Review Plan, Rule Change 239.19 (3));
Open Forum to allow interested parties an opportunity to address the
Board 2:00 — 3:00 p.m.

Tuesday, March 10, 1998, 9:00 a.m. — Administrative Hearings;
Rehearings on Yolanda Renee Deyo, LVN #095895 and Kristina D.
Buenrostro, LVN #150640; Agreed Orders, any Unfinished Business
and Adjournment.

ON CALL — Executive Session to discuss personnel issues.

Contact: Marjorie A. Bronk, 333 Guadalupe, Suite 3–400, Austin,
Texas 78701, (512) 305–8100.
Filed: February 13, 1998, 8:18 a.m.

TRD-9802133

♦ ♦ ♦
Texas Board of Pardons and Paroles
Thursday, February 19, 1998, 8:00 a.m.
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John H. Reagan Building, 105 West 15th Street, Room 103

Austin

Policy Board

AGENDA:

I. Regular Session

A. Recognition of Guests

B. Presentation of TDCJ-Texas Council on Offenders with Mental
Impairments

C. Board Committee and Staff Reports

D. Consideration and Action on Request for Clarification of Release
Condition — Avoid Association

E. Discussion regarding Correspondence from the Center for Livable
Cities and Justice for All

F. Adoption of Proposed Amendments to 37 TAC §143, et seq. as
Published in the December 19, 1997, issue of the Texas Register (22
TexReg 12440)

1. §143.2 Pardons for Innocence

G. Adoption of Proposed New Rule and Amendments to 37 TAC
§141 and §145 et seq.

1. §141.1 Chairmanship and membership of the Board

2. §141.2 Quorum

3. §141.3 Majority Vote

4. §141.4 Meetings

5. §141.7 Composition of Parole Panels

6. §141.12 Action Upon Review

Executive Session

A. Discussion with attorney concerning Johnson v. Rodriguez, et al
(Closed in accordance with §551.071, Government Code)

B. Discussion of matters made confidential under State Bar Disci-
plinary Rules of Professional Conduct (Closed in accordance with
§551.071, Government Code).

Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who
are deaf or hearing impaired, readers, large print or Braille, are
required to contact the agency prior to the meeting so that appropriate
arrangements can be made.

Contact: Juanita Llamas, P.O. Box 13401, Austin, Texas, 78711, (512)
406–5457.
Filed: February 11, 1998, 1:23 p.m.

TRD-9802020

♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Friday, February 27, 1998, 10:00 a.m.

701 West 51st Street, John H. Winters Building, Public Hearing Room
125–E

Austin

Board

AGENDA:

1. Call to Order. 2. Reading, correction and approval of minutes
of December 2, and 3, 1997. 3. Public Testimony. 4. Report by
Chairman. 5. Report by Executive Director. 6. Staff Reports. a.
Budget/Finance report; Automation report; Status report on process
of interagency workgroup on coordinating inspections of child care
facilities. 7. New Business* 8. Old business. *9. The Board will
recess and reconvene in a work session in Classroom 1, Second Floor,
West Tower, John H. Winters Building, to discuss the process for the
Department’s Strategic Plan for FY 1999–2003. 10. Adjourn. (*
Denotes Action Items.)

Contact: Virginia Guzman, P.O. Box 149030, Mail Code E-554, Austin,
Texas 78714–9030, (512) 438–4435.
Filed: February 18, 1998, 10:43 a.m.

TRD-9802391

♦ ♦ ♦
Texas Public Finance Authority
Wednesday, February 25, 1998, 9:00 a.m.

1285 Avenue of the Americas, Office of Paine Webber Incorporated

New York

TPFA Board Pricing Committee

AGENDA:

1. Call to order.

2. Price and sell Texas Public Authority Special Revenue Bonds
(Texas Department of Health Laboratory Project) 1998

3. Other business

4. Adjourn

Persons with disabilities, who have special communication or other
needs, who are planning to attend the meeting should contact Jeanine
Barron or Marce Watkins at (512) 463–5544. Requests should be
made as far in advance as possible.

Contact: Jeanine Barron, 300 West 15th Street, Suite 411, Austin,
Texas, 78701, (512) 463–5544.
Filed: February 17, 1998, 1:07 p.m.

TRD-9802329

♦ ♦ ♦
Texas Department of Public Safety
Tuesday, February 24, 1998, 10:30 a.m.

DPS Headquarters, 5805 North Lamar Boulevard

Austin

Public Safety Commission

AGENDA:

Approval of minutes

Budget Matters

Internal Audit Report

Personnel Matters

Pending and Contemplated Litigation

Miscellaneous and Other Unfinished Business
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Public Comment

Amendments to Rules and Regulations Manual for Operation of
Official Vehicle Inspection Stations

Authority of Director on Capitol Complex Security Measures

Real Estate matters — Purchase of Property for Houston Regional
Office

Discharge Appeal Hearing of DPS Employee Edith Williams

NOTICE OF ASSISTANCE: Persons with disabilities who plan to
attend this meeting and who may need auxiliary aids or services such
as interpreters for persons who are deaf or hearing impaired, readers,
large print or braille, are requested to contact Dorothy Wright at (512)
453–3929 two working days prior to the meeting so that appropriate
arrangements can be made.

Contact: Dudley M. Thomas, 5805 North Lamar Boulevard, Austin,
Texas, 78752, (512) 424–2000, Extension 3700.
Filed: February 12, 1998, 9:01 a.m.

TRD-9802066

♦ ♦ ♦
Public Utility Commission of Texas
Thursday, February 19, 1998, 1:30 p.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration, and
possible action regarding: Tariff Control Nos. 18073, Application
of Southwestern Bell Telephone Company for Approval of a New
Service, Small Business Builder Service, Pursuant to PUC Subst.R.
23.26; and 18074, Application of Southwestern Bell Telephone
Company for Approval of a New Service, Business Advantage
Service, Pursuant to PUC Subst. r. 23.26; Docket No. 17795,
Petition of Golden Harbor of Texas, Inc., for Arbitration of Disputed
and Unresolved Issues; Project No. 18702, Transition from Existing
Universal Service Fund (USF) to the New Texas USF; Docket No.
18465, Application of Houston Lighting and Power Company for
a Change in Accounting Procedures and Approval of Certain Base
Rate Credits; Docket No. 18490, Joint Application to Reduce Texas
Utilities Electric Company Base Rates and Approval of Certain
Accounting Procedures; Project assignments, correspondence, staff
reports, audit, agency structure and administrative procedures, budget,
business plan, fiscal matters and personnel policy.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas,
78701, (512) 936–7007.
Filed: February 11, 1998, 3:33 p.m.

TRD-9802052

♦ ♦ ♦
Friday, February 20, 1998, 9:30 a.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration, and
possible action regarding: Project No. 16899, Numbering Plan Area
Code Relieve Planning for the 214/972 Area Codes; Project No.
16900, Numbering Plan Area Code Relief Planning for the 713/

281 Area Codes; Project No. 16901; Numbering Plan Area Code
Relief Planning for the 512 Area Code; Project No. 18438, Number
Conservation Measures in Texas; Project No. 18734, Survey of 9–1–
1 Issues Related to Competitive Local Telecommunications Services.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas,
78701, (512) 936–7007.
Filed: February 12, 1998, 2:23 p.m.

TRD-9802115

♦ ♦ ♦
Wednesday, February 25, 1998, 9:30 a.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration, and
possible action regarding: Synchronous Interconnect Committee,
Docket Nos. 18465, 18490, 16705, 17751, and 11651; Project
Nos. 16536 and 17549; Docket Nos. 17687 and 17642; Electric
industry restructuring, electric utility reliability, sale, transfer and
merger policy, and customer service; Project Nos. 17709 and 18000,
Restructuring inter-industry billing practices; Project Nos. 16091,
18438, 16899, 16900, 16901, and 18811; Docket Nos. 16189,
16196, 16226, 16285, 16290, 16455, 17065, 17579, 17587, 17781,
15367, 17795, 17697,18513, Project Nos. 18723, 18426, 18653,
18654, 18072, 18702, 18515, 18516, 17510, and 16251; Docket
No. 16890; Project No. 18615; Payphone issues including but not
limited to Federal Communications Commission rules; Docket Nos.
18184. 18357, 18180, 18103, 18292, 18413, 18414, 18437, 18466,
18567, 18135, 18291, 18346, 17745, 18432, 18433, 18442, 18455,
18456, 18457, 18461, and 18454; federal Telecommunications Act
of 1996 and other actions taken by the Federal Communications
Commission; Activities in local telephone markets, including but
not limited to correspondence and implementation of interconnection
agreements approved by the Commission pursuant to PURA and FTA:
Project Nos. 18277, 18137, 18138, and 18139; Customer service
issues, including but not limited to correspondence and complaint
issues; 1998 Business Plan; Project assignments, correspondence,
staff reports, administrative procedures, fiscal matters and personnel
policy; Adjournment for closed session to consider litigation and
personnel matters; Reconvene for discussion and decisions on matters
considered in closed session.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas,
78701, (512) 936–7007.
Filed: February 17, 1998, 3:49 p.m.

TRD-9802352

♦ ♦ ♦
Thursday, February 26, 1998, 9:30 a.m.

Houston Advanced Research Center, The Fondren Lecture Hall, 4800
Research Forest Drive

The Woodlands

Synchronous Interconnection Committee

AGENDA:

Project 14894: A meeting of the Synchronous Interconnection
Committee (SIC) will be held to investigate the most economical,
reliable, and efficient means to synchronously interconnect the
alternating current electric facilities of electric utilities within the
Electric Reliability Council of Texas reliability area to the alternating
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current electric facilities of electric utilities within the Southwest
Power Pool reliability area, including the cost and benefit to
effect the interconnection, an estimate of the time to construct the
interconnecting facilities, and the service territory of the utilities in
which those facilities will be located.

Contact: Bret Slocum, 1701 North Congress Avenue, Austin, Texas,
78711, (512) 936–7265.
Filed: February 12, 1998, 4:01 p.m.

TRD-9802122

♦ ♦ ♦
Friday, February 27, 1998, 9:30 p.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting/Workshop for discussion, considera-
tion, and possible action regarding: Project No. 14789, Support for
Legislative Committees.

The workshop will specifically address three topics responsive to
the Senate Interim Committee on Electric Industry Restructuring’s
request: 1) the adequacy of the transmission system in a retail access
environment; 2) identifying the extent to which generation resources
in Texas would be considered “must-run” resources to ensure the
local reliability of the transmission and distribution system; and
3) the amount of Texas electric utility revenues that are used to
support various low-income and environmental programs, including
renewable energy and energy efficiency.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas,
78701, (512) 936–7007.
Filed: February 17, 1998, 8:24 a.m.

TRD-9802314

♦ ♦ ♦
Railroad Commission of Texas
Tuesday, February 24, 1998, 9:15 a.m.

1701 North Congress Avenue, First Floor Conference Room 1–111

Austin

AGENDA:

The Commission will hold its monthly statewide hearing on oil and
gas to determine the lawful market demand for oil and gas and to
consider and/or take action on matters listed on the agenda posted
with the Secretary of State’s Office.

Contact: Kathy Way, P.O. Box 12967, Austin, Texas, 78711–2967,
(512) 463–6729.
Filed: February 13, 1998, 12:23 p.m.

TRD-9802217

♦ ♦ ♦
Tuesday, February 24, 1998, 9:30 a.m.

1701 North Congress Avenue, First Floor Conference Room 1–111

Austin

AGENDA:

According to the complete agenda, the Railroad Commission of
Texas will consider various applications and other matters within

the jurisdiction of the agency including oral arguments at the time
specified on the attached agenda. The Railroad Commission of Texas
may consider the procedural status of any contested case if 60 days
or more have elapsed from the date the hearing was closed or from
the date the transcript was received.

The Commission may meet in Executive Session on any items listed
above as authorized by the Open Meetings Act.

Contact: Lindil C. Fowler, Jr., P.O. Box 12967, Austin, Texas, 78711–
2967, (512) 463–7033.
Filed: February 13, 1998, 12:24 p.m.

TRD-9802218

♦ ♦ ♦
State Securities Board
Tuesday, March 3, 1998, 9:30 a.m.

Rusk State Office Building, 200 East 10th Street, Room 227

Austin

Board

AGENDA:

(1) 11–5–97 Meeting Minutes. (2) Rules: (A) Published Rule
Proposals relating to: (1) amending §109.3; (2) amending §114.1;
(4) and §114.3; (B) New Rule Proposals relating to (1) amending
§105.l (2) amending §107.2; (3) amending §115.1, (4) amending
§115.2, (5) amending §115.3, (6) amending §115.4, (7) creating
new §115.8; ex parte revocation of dealer and agent registration;
(8) amending §105.4; (9) amending §139.13. (3) Review of Internal
Audit for fiscal year 1997. (4) Staff report on development of a
guide for small business. (5) Update on the effects of the National
Securities Markets Improvement Act of 1996 on investment adviser
and investment adviser representative filings. (6) Report from staff on
national perspective regarding securities registration issues for private
legal counsel. (7) Update on the Third Annual Texas Venture Capital
Conference. (8) Update on the recent SEC Town Hall Meeting in
Austin. (9) New business items for future Board meetings. (10)
Update on Agency operations from Securities Commissioner and
Senior Staff.

Contact: Denise Voigt Crawford, 200 East 10th Street, Fifth Floor,
Austin, Texas 78701, (512) 305–8300.
Filed: February 18, 1998, 12:37 p.m.

TRD-9802420

♦ ♦ ♦
Texas State Board of Social Worker Examiners
Friday, February 27, 1998, 1:30 p.m.

Hobby Building, 333 Guadalupe Street, Suite 2–225

Austin

Board

AGENDA:

The board will introduce newly appointed board members, and
will discuss and possibly act on: approval of the minutes of
theSeptember 13, 1997 meeting; executive director’s report; report
from the division director; committee reports (Continuing Education
Committee; Budget committee; Complaints Committee; supervision
Committee; Rules committee; and Newsletter Committee); election
of vice-chair; committee appointments; Proposal for Decision (PFD)
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on Katy Dupree; orders for KW; SA; BB; CN; MV; KS; TB; PM; and
LW); ratification of probated licenses for (Maria Dela Torres; Bruce
M. Leno; Sylvia Lopez; Sylvanna L. Milan; Richard Navarro; and
Delores Martinez); release of probated licensees on (Theresa Potts;
Lori Bozman; Niscah Moller; Ramona Williams; Joe Tobar; and
Joel Nwoke); individuals who complete the requirements of a board
order for disciplinary action; survey results on the “Peer Assistance”
program; report from Lynette Jung, a licenses master social worker
and advanced clinical practitioner who chairs the Texas Society
of Clinical Social Workers; board and staff travel; board’s annual
report; statewide examination statistics for 1997; model law prepared
and approved by the American Association of State Social Worker
Boards delegate assembly; applicant Coleen Christensen; request
to issue billfold licenses; request for interpretation of the Texas
Professional Social Work Act (Human Resources Code) §50.023(e)
by Delores Bradley; Social Worker Associate Dermot A. Thiel’s
request to reconsider the issue of social worker assistant’s need
for additional hours in ethics for renewal; National Association of
tobacco Addiction Counselors Utilizing advanced clinical practitioner
credentials; update on goals and objectives approved at the September
13, 1997, board meeting; update on survey conducted by the
Professional Licensing and Certification Division; letter by David
Sosebee, M.A., J.D.; criminal history checks; other board business
not requiring action; and scheduling future 1998 board and committee
meetings.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD (512) 458–7708 at least four days prior to meeting.

Contact: Shirley Bibles, 1100 West 49th Street, Austin, Texas 78756,
(512) 719–3521.
Filed: February 17, 1998, 1:07 p.m.

TRD-9802330

♦ ♦ ♦
Saturday, February 28, 1998, 8:30 a.m.

Hobby Building, 333 Guadalupe Street, Suite 2–225

Austin

Complaints Committee

AGENDA:

The committee will discuss and possibly act on: approval of the
minutes of the January 23, 1998 meeting; complaint resolution
process; sanction guidelines; issue of eligibility for licensure for
individuals on probation/parole; excerpts from the August 1997, issue
of the Professional Licensing Report journal; pending complaints
waiting for a hearing (SW-96–052 (KM) scheduled for April 23,
1998; SW-96–077 (LW) scheduled for March 3, 1998; and SW-
98–007 (DQ)); pending complaints waiting for a proposal for
decision (SW-95–080 (MM) hearing held February 4, 1998; pending
complaints (SW-97–065; SW-98–012; SW-98–029; SW-98–037;
SW-97–077; SW-98–016; SW-98–030; SW-98–038; SW-97–079;
SW-98–017; SW-98–031; SW-98–039; SW-97–091; SW-98–019;
SW-98–032; SW-98–040; SW-97–099; SW-98–025; W-98–033;
SW-97–100; SW-98–026; SW-98–034; SW-98–001; SW-98–027;
SW-98–035; SW-98–006; SW-98–028; SW-98–036; other business
not requiring action; and setting the next meeting for the committee
currently scheduled for April 24, 1998.

To request ADA accommodation, please contact Suzzanna C. Currier,
ADA Coordinator in the Office of Civil Rights at (512) 458–7627 or
TDD (512) 458–7708 at least four days prior to meeting.

Contact: Shirley Bibles, 1100 West 49th Street, Austin, Texas 78756,
1–800–232–3162.
Filed: February 17, 1998, 1:07 p.m.

TRD-9802331

♦ ♦ ♦
Special Board of Review
Wednesday, February 25, 1998, 4:30 p.m.

Round Rock City Council Chamber, City Hall, 221 East Main Street

Round Rock

AGENDA:

I. Call to Order

II. Chairman’s Remarks

III. Discussion of, and Action on, proposed revisions to “Leander
Development Plan” (also known as the “Hog Farm” plan), including
zoning and subdivision issues.

IV. Adjournment

Contact: Ken Mills, 1700 North Congress Avenue, Room 626, Austin,
Texas 78701, (512) 305–9108.
Filed: February 17, 1998, 11:38 a.m.

TRD-9802324

♦ ♦ ♦
The Texas A&M University System
Monday, February 16, 1998, 9:30 a.m.

814 Lavaca Street, Hirshfeld-Moore House

Austin

Board of Directors of the Herman F. and Minnie Bell Heep
Foundation

AGENDA:

Consideration and possible action: Approve Minutes; Changes to
Bylaws to Foundation and Amendment to Arricles of Incorporation;
Appointment of Members of Board of Regents to Serve as Directors
as Newly Constituted Board of Directors; Election of Officers; Ap-
pointment of Committees; Appointment of Executive Administrator;
Other Issues Dealing with Insurance and Liability Coverage; Ease-
ments; Land Use; Investment Policy and Asset Management; Sale
and Lease of Property.

Contact: Vickie Burt, Heep Foundation, College Station, Texas 77843,
(409) 845–9600.
Filed: February 12, 1998, 9:01 a.m.

TRD-9802064

♦ ♦ ♦
Monday, February 16, 1998, 10:30 a.m.

814 Lavaca Street, Hirshfeld-Moore House

Austin

Board of Regents, The Texas A&M University System

AGENDA:

Special Meeting: Consideration and possible action to appoint three
non-Regent members to the Herman F. and Minnie Bell Heep
Foundation Board of Directors.
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Contact: Vickie Burt, Heep Foundation, College Station, Texas 77843,
(409) 845–9600.
Filed: February 12, 1998, 9:01 a.m.

TRD-9802065

♦ ♦ ♦
Monday, February 23 1998, 2:30 p.m.

Board of Regents Meeting Room, MSC Annex, Clark Street, Texas
A&M University

College Station

Board of Regents

AGENDA:

The purpose of this special telephonic meeting is to award a contract
for the construction of the Athletic Facilities Renovation/Additions,
Phase IIIb (Kyle Field Stadium Expansion) at Texas A&M University.

Contact: Vickie Burt, Heep Foundation, College Station, Texas 77843,
(409) 845–9600.
Filed: February 18, 1998, 11:23 a.m.

TRD-9802398

♦ ♦ ♦
Texas Southern University
Thursday, April 2, 1998, 10:00 a.m., rescheduled from March
12, 1998

3100 Cleburne/Hannah Hall, Room 111

Houston

Academic Affairs Committee

AGENDA:

Meeting to Consider: Progress reports of academic activities and
programs. Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 17, 1998, 4:56 p.m.

TRD-9802358

♦ ♦ ♦
Thursday, April 2, 1998, 11:15 a.m., rescheduled from March
12, 1998

3100 Cleburne/Hannah Hall, Room 111

Houston

Finance and Building and Grounds Committee

AGENDA:

Meeting to Consider: Matters relating to financial reporting systems
and budgets; fiscal reports from the administration; investments,
contract awards; and informational items, Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 17, 1998, 4:56 p.m.

TRD-9802359

♦ ♦ ♦

Thursday, April 2, 1998, 12:30 p.m., rescheduled from
March 12, 1998

3100 Cleburne/Hannah Hall, Room 111

Houston

Development Committee

AGENDA:

Meeting to Consider: Reports from the Administration on University
Fund-Raising efforts

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 17, 1998, 4:56 p.m.

TRD-9802374

♦ ♦ ♦
Thursday, April 2, 1998, 1:15 p.m., rescheduled from March
12, 1998

3100 Cleburne/Hannah Hall, Room 111

Houston

Student Services Committee

AGENDA:

Meeting to Consider: Progress reports of receive informational items.
Executive Session.

Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 17, 1998, 4:56 p.m.

TRD-9802375

♦ ♦ ♦
Thursday, April 2, 1998, 2:15 p.m., rescheduled from March
12, 1998

3100 Cleburne/Hannah Hall, Room 111

Houston

Personnel Committee

AGENDA:

Meeting to Consider: Ratification of appointments of instructional
personnel, academic personnel changes. Executive Session.

Contact: Dr. Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004,
(713) 529–8911.
Filed: February 17, 1998, 4:56 p.m.

TRD-9802376

♦ ♦ ♦
Friday, April 3, 1998, 8:30 a.m., rescheduled from March 13,
1998

3110 Cleburne, Robert J. Terry Library, Fifth Floor

Houston

Board of Regents

AGENDA:

Meeting to Consider: Minutes; Report of the President; Report from
standing committees; Executive Session.
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Contact: Bobby E. Mills, 3100 Cleburne, Houston, Texas 77004, (713)
529–8911.
Filed: February 17, 1998, 4:56 p.m.

TRD-9802357

♦ ♦ ♦
The Texas State University System
Thursday-Friday, February 19–20, 1998, 8:45 a.m. and 9:30
a.m. respectively

Courtroom, Criminal Justice Center, Sam Houston State University

Huntsville

Board of Regents

AGENDA:

Review of matters of the Board and the Universities in the System
including: all matters of curriculum including curriculum changes,
out-ot-country studies (including the annual report), degree changes,
course and program changes; all matters of construction projects in-
cluding Preliminary Plans, A/E selections, contracts and documen-
tation, purchase orders and land purchases, sales, leases and ease-
ments; financial matters of the System Office and the Universities
in the system including budgetary changes, fees, room and board
rates, demand accounts, depository contracts, authorization for sale
of tuition revenue bonds, internal audit reports and broker/dealer au-
thorizations; statistical reports, approval of contract awards (including
natural gas contracts) and cancellations, scholarship programs, pur-
chases of furnishings and equipment, leasing of automobiles, contact
award for System-wide Vehicle Insurance Policy, approval of foun-
dation members and boards of directors, acceptance of gifts and con-
tributions for each university and the system administration; review
of Texas Academy for Leadership in the Humanities report; discus-
sion of pending or contemplated litigation, settlements, or other legal
matters; personnel actions including promotions, resignations, retire-
ments, tenure, emeritus status, resolutions of honor, commissioning of
police officers, salaries/salary supplements, deliberation of appoint-
ment, employment, re-employment of existing employees, evaluation,
reassignment, duties, discipline, dismissal and/or replacement of any
system employee including staff, faculty, Presidents and the chan-
cellor and a grievance appeal to the Board. (Where appropriate and
permitted by law, Executive Sessions may be held for the above listed
subjects.)

Contact: Lamar Urbanovsky, 200 East 10th Street, Suite 600, Austin,
Texas 78701, (512) 463–1808.
Filed: February 13, 1998, 11:00 a.m.

TRD-9802172

♦ ♦ ♦
Texas Woman’s University
Friday, March 6, 1998, 10:00 a.m.

Texas Woman’s University, Parkland Campus

1810 Inwood Road, Room 102A

Dallas

Facility Utilization Ad Hoc Committee of the Board of Regents

AGENDA:

The first item of business will be approval of the minutes of the
meeting of November 20, 1997. This meeting will be held to discuss
housing facilities of the Texas Woman’s University President and to

review data and information gathered on the subject as recommended
at the November 20, 1997 Facility Utilization Ad Hoc Committee
meeting. Recommendations will be presented to the Regents at their
next scheduled meeting.

Contact: Dr. Carol D. Surles, P.O. Box 425597, Denton, Texas 76204,
(940) 898–3201.
Filed: February 17, 1998, 10:48 a.m.

TRD-9802322

♦ ♦ ♦
University of Houston System
Thursday, February 19, 1998, 8:00 a.m.

3100 Cullen Boulevard, UH Athletic/Alumni Center, O’Quinn Great
Hall

Houston

Board of Regents

AGENDA:

Executive Session/Report from Executive Session; Chancellor/Chair-
man’s Reports; Scholar in Residence, Board Policy 48.03, Various
System Wide Art Acquisition Actions, Revision of Board Bylaw 2.7,
List of Dates for FY 1999 Board of Regents Meetings, Appointment
of Sr. Vice Chancellor for Academic Affairs, UHS and S.V.P. for
Academic Affairs and Provost, IH; Gift Acceptance Reports; B.S.
Degrees in Chemistry/Psychology, Commissioning of Peace Officers,
Contracts and Grants; Transfer and Acquisition of Land, Appoint-
ment of Investment Manager, Investment Policy for Non-Endowed
Funds Personnel Actions, Award of Various Contracts, Appointment
of Architects, Various Resolutions.

Contact: Peggy Cervenka, 3100 Cullen, Suite 205, Houston, Texas
77204–6732, 1–713–743–3444.
Filed: February 12, 1998, 1:42 p.m.

TRD-9802106

♦ ♦ ♦
University Interscholastic League
Monday, February 16, 1998, 9:30 a.m.

Omni Southpark Hotel, IH35 South at Ben White

Austin

Assignment Appeals Committee

EMERGENCY REVISED AGENDA:

ABC — Quorum Call, Minutes, Agenda

D. Written Appeals of Decisions of State Assignment Review Board

E. Letters

F. Committee Deliberation

G. Announcements

H. Adjournment

REASON FOR EMERGENCY: Appeals could be made up to
February 12, at 5:00 p.m. This is first opportunity to file agenda
and open meetings.

Contact: Charles Breithaupt, 3001 Lake Austin Boulevard, Austin,
Texas 78711, (512) 471–5883.
Filed: February 13, 1998, 10:57 a.m.

23 TexReg 2024 February 27, 1998 Texas Register



TRD-9802170

♦ ♦ ♦
University of Texas Health Science Center at San
Antonio
Wednesday, February 25, 1998, 3:00 p.m.

7703 Floyd Curl Drive, Room 422A

San Antonio

Institutional Animal Care and Use Committee

AGENDA:

1. Approval of Minutes

2. Protocol for Review

3. Subcommittee Reports

4. Other Business

Contact: Molly Greene, 7703 Floyd Curl Drive, San Antonio, Texas
78284–7822, (210) 567–3717.
Filed: February 17, 1998, 1:07 p.m.

TRD-9802333

♦ ♦ ♦
University of Texas, M.D. Anderson Cancer Cen-
ter
Tuesday, February 17, 1998, 9:00 a.m.

1515 Holcombe Boulevard, Room B8.4344

Houston

Institutional Animal Care and Use Committee

AGENDA:

Review of Protocol for Animal Care and Use and Modifications
thereof.

Contact: Anthony Mastromarino, Ph.D., 1515 Holcombe Boulevard,
Houston, Texas 77030, (713) 792–3220.
Filed: February 12, 1998, 4:50 p.m.

TRD-9802131

♦ ♦ ♦
The University of Texas System
Wednesday, February 18, 1998, 9:00 a.m.

Second Floor Conference Room, Ashbel Smith Hall, 201 West
Seventh Street

Austin

Board of Regents’ Committee on Telecommunications and Minorities
and Women

AGENDA:

The Committee on Telecommunications and Minorities and Women
will meet from 9:00 a.m. to 2:00 p.m. to consider various aspects of
the development of the U.T. System telecommunications infrastruc-
ture and initiatives and to view examples of the telecommunications
programming in operation. From 2:00 to 4:00 p.m. the Committee
will focus on minorities and women’s issues including the Fy 1997
Report on Human Resources and suggestions for the FY 1998 report.

Contact: Arthur H. Dilly, 201 West Seventh Street, Austin, Texas
78701–2981, (512) 499–4402.
Filed: February 13, 1998, 10:57 a.m.

TRD-9802169

♦ ♦ ♦
Texas Board of Veterinary Medical Examiners
Thursday, February 26, 1998, 8:30 a.m.

William P. Hobby Building, Tower Two, Room 225, 333 Guadalupe
Street

Austin

Board

AGENDA:

The Board will be taking action on Agreed Orders in disciplinary
cases listed on the agenda. The Board will take action on those
rules listed on the agenda. The Board will also consider petitions
for waiver of national examinations, waiver of direct supervision
requirements for provisional licensees, petitions for special licensure,
and other items reflected on the agenda. The Board may go into
executive session to discuss contemplated and pending litigation, and
the responsibilities of the Executive Director.

Persons requiring reasonable accommodations are requested to con-
tact Judy Smith, 333 Guadalupe, #2–330, Austin, Texas 78701–3998,
(512) 305–7555 or TDD 1–800–735–2989 within 72 hours of the
meeting to make appropriate arrangements.

Contact: Judy Smith, 333 Guadalupe, #2–330, Austin, Texas 78701–
3998, (512) 305–7555.
Filed: February 13, 1998, 10:09 a.m.

TRD-9802165

♦ ♦ ♦
Texas Workers’ Compensation Insurance Fund
Tuesday, February 24, 1998, 7:00 p.m.

The Four Seasons, 98 San Jacinto, Plaza Suite 716

Austin

Board of Directors

AGENDA:

Call to Order; Roll Call; Executive Session; Action Items Resulting
from Executive Session Deliberations; Public Participation; Adjourn.

Contact: Jeanette Ward, 221 West Sixth Street, Austin, Texas 78701,
(512) 404–7142.
Filed: February 13, 1998, 3:56 p.m.

TRD-9802253

♦ ♦ ♦
Tuesday, February 24, 1998, 8:00 p.m.

The Four Seasons, 98 San Jacinto, Plaza Suite 716

Austin

Board of Directors

AGENDA:

The Board of Directors of the Texas Workers’ Compensation Insur-
ance Fund (“Fund”) will have an informal dinner at 8:00 p.m. on
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Tuesday, February 24, 1998. The dinner is intended to be a social
event and there is no formal agenda. No formal action will be taken,
but it is possible that discussions could occur which could be con-
strued to be “deliberation” within the meaning of the Open Meetings
Act; therefore, the dinner will be treated as an “open meeting” and
the public will be allowed to observe. However, dinner will be pro-
vided only for the Board of Directors of the Fund, and certain staff of
the Fund. No dinner or refreshments will be provided for members
of the public who may wish to attend.

Contact: Jeanette Ward, 221 West Sixth Street, Austin, Texas 78701,
(512) 404–7142.
Filed: February 13, 1998, 4:04 p.m.

TRD-9802254

♦ ♦ ♦
Wednesday, February 25, 1998, 1:00 p.m.

211 West Sixth Street, Suite 328

Austin

Board of Directors

AGENDA:

Call to Order; Roll Call; Review and Approval of the Minutes of
the January 28, 1998 Board Meeting; Action Items; Consideration of
Amendments to Investment Policy; Financial Report; Status Report;
Informational Items; Report of the Administration Committee; Report
of the Finance Committee; Report of the Audit Committee; Report of
the Operations Committee; Report of the Organizational Effectiveness
Committee; Public Participation; Executive Session; Action Items
Resulting from Executive Session Deliberations; Announcements;
Adjourn.

Contact: Jeanette Ward, 221 West Sixth Street, Austin, Texas 78701,
(512) 404–7142.
Filed: February 17, 1998, 4:09 p.m.

TRD-9802354

♦ ♦ ♦
Texas Workforce Commission
Tuesday, February 24, 1998, 9:00 a.m.

101 East 15th Street, Room 644, TWC Building

Austin

AGENDA:

Approval of prior meeting notes; Public comment and public
hearing on proposed “Choices Rules” concerning the Work Skills
Training Program, the Subsidized Employment Program, the Texans
Work Program, the Self-Employment Assistance Program, and the
Wheels for Work Program; Staff report and discussion — update
on activities relating to: Administration Division, Finance Division,
Information Systems Division, Unemployment Insurance Division,
Welfare Reform Division and Workforce Division; Consideration and
action on tax liability cases listed on Texas Workforce Commission
Docket 8; General Discussion and staff report concerning the
Employment Service and related functions at the Texas Workforce
Commission; Discussion, consideration and possible action: 1) on
acceptance of donations of Child Care Matching Funds; (2) relating
to House Bill 2777 and the development and implementation of
a plan for the integration of services and functions relating to
eligibility determination and service delivery by Health and Human
Services agencies and TWC; Discussion of publication in theTexas

Registerof proposed Apprenticeship Rules pursuant to Education
Code Chapter 133; Discussion, consideration and possible action:
(1) on adoption of Incentives and Sanctions Rules (40 TAC §800.101
et.seq.) and related matters; (2) on adoption of rule regarding Petition
on Rulemaking (Chapter 800, Subchapter G) and related matters;
(3) for development of rule relating to Chapter 809 Child Care
for People Diverted from TANF: an advisory committee pursuant
to S.B. 1490; and Work and Family Clearinghouse distribution of
child care appropriations to school districts pursuant to S.B. 503;
(4) regarding potential and pending applications for certification and
recommendations to the Governor of Local Workforce Development
Board for certification; (5) regarding recommendations to TCWEC
and status of strategic and operational plans submitted by Local
Workforce Development Boards; and (6) regarding approval of
Local Workforce Board or Private Industry Council nominees;
Executive session pursuant to: Government Code §551.074 to discuss
the duties and responsibilities of the executive staff and other
personnel, Government Code §551.071(1) concerning the pending
or contemplated litigation of the Texas AFL-CIO v. TWC; TSEU/
CWA Local 6184, AFL-CIO v. TWC; Gutierrez v. TEC; and Gene E.
Merchant et al. vs. TWC, Government Code §551.071(2), concerning
all matters identified in this agenda where the Commissioners seek
the advice of its attorney as privileged communications under the
Texas Disciplinary Rules of Professional Conduct of the State
Bar of Texas and to discuss the Open Meetings Act and the
Administrative Procedures Act; Actions, if any, resulting from
executive session; Staff reports and discussion — update on activities
relating to Unemployment Insurance Division and related matters;
Consideration and action on motion for attorneys fees for Appeal
Tribunal Nos.: 97–047099 1 0797, 97–001376 1 0797, and 97–
001065–1M-0797; Consideration and action on whether to assume
continuing jurisdiction on Unemployment Compensation cases and
reconsideration of Unemployment Compensation cases, if any: and
consideration and action on higher level appeals in Unemployment
Compensation cases listed on Texas Workforce Commission dockets
7 and 8.

Contact: . J. Randel (Jerry) Hill, 101 East 15th Street, Austin, Texas
78778, (512) 463–8812.
Filed: February 13, 1998, 3:09 p.m.

TRD-9802229

♦ ♦ ♦
Wednesday, March 4, 1998, 10:00 a.m.

Communities in School offices, 3000 South IH35, Suite 200, Fountain
Park Boulevard

Austin

AGENDA:

Discuss the administration of the expansion funds for Communities
in Schools provided by the legislature.

Contact: . J. Randel (Jerry) Hill, 101 East 15th Street, Austin, Texas
78778, (512) 463–8812.
Filed: February 17, 1998, 1:34 p.m.

TRD-9802336

♦ ♦ ♦
Regional Meetings
Meetings filed February 11, 1997

Bastrop Central Appraisal District, Board of Directors, met at 1200
Cedar Street, February 19, 1998 at 7:30 p.m. Information may be
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obtained from Dana Ripley, 1200 Cedar Street, Bastrop, Texas 78602,
(512) 303–3536. TRD-9802046.

Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, February 17, 1998 at 5:00 p.m. Information may
be obtained from Sally Kronenthal, P.O. Box 830248, San Antonio,
Texas 78204, (210) 224–8511. TRD-9802036.

Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, February 17, 1998 at 4:00 p.m, rescheduled
from 5:00 p.m. Information may be obtained from Sally Kronenthal,
P.O. Box 830248, San Antonio, Texas 78283–0248, (210) 224–8511.
TRD-9802057.

Cash Water Supply Corporation, Board of Directors, met at Corpora-
tion Office, FM 1564 at Highway 34, Greenville, February 16, 1998
at 7:00 p.m. Information may be obtained from Clay Hodges, P.O.
Box 8129, Greenville, Texas 75404–8129. TRD-9802059.

Central Texas MHMR Center, Board of Trustees, met at 408
Mulberry, Brownwood, February 17, 1998 at 5:00 p.m. Information
may be obtained from David Williams, P.O. Box 250, Brownwood,
Texas 76801, (915) 646–9574. TRD-9802055.

Grayson Appraisal District, Board of Directors, met at 205 North
Travis, Sherman, February 23, 1998, at 5:00 p.m. Information may
be obtained from Angie Keeton, 205 North Travis, Sherman, Texas
75090, (903) 893–8673. TRD-9802038.

Kendall Appraisal District, Workshop, met at 121 South Main Street,
February 20, 1998 at 2:00 p.m. Information may be obtained from
Leta Schlinke or Helen Tamayo, P.O. Box 788, Boerne, Texas 78006,
(210) 249–8012, fax (210) 249–3975. TRD-9802049.

Trinity River Authority of Texas, Resources Development Committee,
met at 5300 South Collins Street, Arlington, February 18, 1998 at
10:30 a.m. Information may be from James L. Murphy, P.O. Box 60,
Arlington, Texas 76004, (817) 467–4343. TRD-9802051.

Meetings filed February 12, 1998

Burke Center, Board of Trustees, met at 4101 South Medford Drive,
Lufkin, February 24, 1998 at 1:00 p.m. Information may be obtained
from Chauntel Moore, 4101 South Medford Drive, Lufkin, Texas
75901, (409) 639–1141. TRD-9802077.

East Texas Council of Governments, Youth Committee of the Work-
force Development Board, met at 3119 Estes Parkway, Longview,
February 18, 1998, at 11:30 a.m. Information may be obtained from
Glynn Knight, 3800 Stone Road, Kilgore, Texas 75662, (903) 984–
8641. TRD-9802124.

East Texas Council of Governments, Workforce Development Board,
met at 3119 Estes Parkway, Longview, February 19, 1998, at 9:30
a.m. Information may be obtained from Glynn Knight, 3800 Stone
Road, Kilgore, Texas 75662, (903) 984–8641. TRD-9802130.

Education Service Center, Region VIII, Board of Directors, met at
Alps Restaurant, 106 East Burton, Mount Pleasant, February 26, 1998
at 6:30 p.m. Information may be obtained from Scott Ferguson, P.O.
Box 1894, Mt. Pleasant, Texas 75456–1894, (903) 572–8551. TRD-
9802126.

Education Service Center, Region XIII, Board of Directors, met
at 5701 Springdale Road, Board Room 205, Austin, February 16,
1998 at 12:30 p.m. Information may be obtained from Dr. Roy C.
Benavides, 5701 Springdale Road, Austin, Texas 78723, (512) 919–
5300. TRD-9802074

Elm Street WSC, Board, met at 1155 Liberty Hill Road, Liberty Hill
Baptist Church, Moody, February 16, 1998 at 7:00 p.m. Information

may be obtained from Rita Foster, 508 Avenue E, Moody, Texas
76557, (817) 853–3838. TRD-9802097.

Lometa Rural Water Supply Corporation, Board of Directors, met
at 228 North 8th Street, Lometa, February 19, 1998 at 7:00 p.m.
Information may be obtained from Levi G. Cash III, or Tina L. Hodge,
P.O. Box 158, Lometa, Texas 76853, (512) 752–3505. TRD-9802060.

Hamilton County Appraisal District Board, met at 119 East Henry,
Hamilton, February 17, 1998 at 5:00 p.m. Information may be
obtained from Doyle Roberts, 119 East Henry Street, Hamilton, Texas
76531, (254) 386–8945. TRD-9802093.

Harris County Appraisal District, Board of Directors, met at 2800
North Loop West, Eighth Floor, Houston, February 19, 1998 at
9:30 a.m. Information may be obtained from Margy Taylor, P.O.
Box 920975, Houston, Texas 77292–0975, (713) 957–5291. TRD-
9802125.

Heart of Texas Council of Governments, Local Workforce Devel-
opment Board, met at 320 Franklin, Waco, February 19, 1998 at
5:30 p.m. Information may be obtained from Donna Tomlinson, 300
Franklin, Waco, Texas 76701, (254) 756–7822. TRD-9802110.

Heart of Texas Council of Governments, Executive Committee, met
at 300 Franklin, Waco, February 26, 1998 at 10:00 a.m. Information
may be obtained from Donna Tomlinson, 300 Franklin, Waco, Texas
76701, (254) 756–7822. TRD-9802111.

Henderson County Appraisal District, Board of Directors, met at 1751
Enterprise Street, Athens, February 19, 1998 at 5:30 p.m. Information
may be obtained from Lori Fetterman, 1751 Enterprise Street, Athens,
Texas 75751, (903) 675–9296. TRD-9802078.

Houston-Galveston Area Council, Board of Directors, met with
Revised Agenda, at 3555 Timmons Lane, Conference Room A,
Second Floor, Houston, February 17, 1998 at 10:00 a.m. Information
may be obtained from Mary Ward, P.O. Box 22777, Houston, Texas
77227, (713) 627–3200. TRD-9802076.

Liberty County Central Appraisal District, Board of Directors, met at
315 Main Street, Liberty, February 25, 1998 at 9:30 a.m. Information
may be obtained from Sherry Greak, P.O. box 10016, Liberty, Texas
77575, (409) 336–5722. TRD-9802118.

Lower Neches Valley Authority, Board of Directors, met at 7850
Eastex Freeway, February 17, 1998 at 10:30 a.m. Information may
be obtained from A.T. Hebert, Jr., P.O. Box 5117, Beaumont, Texas
77726–5117, (409) 892–4011. TRD-9802094.

Palo Pinto Appraisal District, Board of Directors, met at 200 Church
Avenue, Palo Pinto, February 19, 1998 at 3:00 p.m. Information may
be obtained from Carol Holmes or Donna Hartzell, P.O. Box 250,
Palo Pinto, Texas 76484, (949) 659–1239. TRD-9802095.

North Texas Regional Library System, Board of Directors, met at
1111 Foch Street, Suite 100, Fort Worth, February 26, 1998 at 1:30
p.m. Information may be obtained from Marlin Anglin, 1111 Foch
Street, Suite 100, Fort Worth, Texas 76107, (817) 335–6076. TRD-
9802132.

North Texas Tollway Authority, Board of Directors, met at Dallas/
Fort Worth Airport Marriott, 8440 Freeport Parkway, Irving, February
18, 1998 at 9:30 a.m. Information may be obtained from Jimmie G.
Newton, 3015 Raleigh Street, Dallas, Texas 75219, (214) 522–6200.
TRD-9802114.

Riceland Regional Mental Health Authority, Executive Committee,
met at 3007 North Richmond Road, Wharton, February 19, 1998 at
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1:00 p.m. Information may be obtained from Marjorie Dornak, P.O.
Box 869, Wharton, Texas 77488, (409) 532–3098. TRD-9802075.

Sabine Valley Center, Board of Trustees, met at 107 Woodbine,
Administration Building, Longview, February 19, 1998 at 5:30 p.m.
Information may be obtained from Inman White or Ann Reed, P.O.
Box 6800, Longview, Texas, 75608, (903) 237–2362. TRD-9802061.

Sabine Valley Center, Finance Committee, met at 107 Woodbine,
Administration Building, Longview, February 19, 1998 at 6:30 p.m.
Information may be obtained from Inman White or Ann Reed, P.O.
Box 6800, Longview, Texas, 75608, (903) 237–2362. TRD-9802062.

Sabine Valley Center, Personnel Committee, met at 107 Woodbine,
Administration Building, Longview, February 19, 1998 at 6:30 p.m.
Information may be obtained from Inman White or Ann Reed, P.O.
Box 6800, Longview, Texas, 75608, (903) 237–2362. TRD-9802063.

San Antonio River Authority, Board of Directors, met at 100 East
Guenther Street, Boardroom, San Antonio, February 18, 1998, at 2:00
p.m. Information may be obtained from Fred N. Pfeiffer, P.O. Box
830027, San Antonio, Texas 78283–0027, (210) 227–1373. TRD-
9802107.

Texas Political Subdivisions Joint Self-Insurance Funds, Board of
Trustees, met at Embassy Suites Hotel, 13131, N. Central Express-
way, Dallas, February 20 and 21, 1998 at 8:00 a.m. Information may
be obtained from David J. LaBrec, 901 Main Street, Suite 4300, Dal-
las, Texas 75202, (214) 652–4752. TRD-9802117.

West Central Council of Governments, Regional Citizens Advisory
Council, met at 1025 EN 10th Street, Abilene, February 19, 1998 at
12:45 p.m. Information may be obtained from Jena Price, 1025 EN
10th Street, Abilene, Texas 79601, (915) 672–8544. TRD-9802092.

Meetings filed February 13, 1998

Alamo Area Council of Governments, Management Committee, met
at 118 Broadway, Suite 400, San Antonio, February 18, 1998 at
10:00 a.m. Information may be obtained from Al J. Notzon III, 118
Broadway, Suite 400, San Antonio, Texas 78205, (210) 362–5200.
TRD-9802171.

Burke Center, Board of Trustees, met with revised agenda, at 4101
South Medford Drive, Lufkin, February 24, 1998 at 1:00 p.m. Infor-
mation may be obtained from Chauntel Moore, 4101 South Medford
Drive, Lufkin, Texas 75901, (409) 639–1141. TRD-9802258.

Coryell City Water Supply, Directors, met at 9440 FM 929,
Gatesville, February 19, 1998, at 7:00 p.m. Information may be
obtained from Helen Swift, 9440 FM 929, Gatesville, Texas 76528,
(254) 865–6089. TRD-9802213.

Dallas Area Rapid Transit, Special Event, Oak Cliff Chamber of
Commerce, met at 660 South Zang Street, Dallas, February 19, 1998
at 11:00 a.m. Information may be obtained from Paula J. Bailey,
DART, P.O. Box 660163, Dallas, Texas 75266–0163. TRD-9802168.

Education Service Center, Region 2, Board of Directors, met at 209
North Water, Board Room 102, Corpus Christi, February 19, 1998
at 6:30 p.m. Information may be obtained from Ernest Zamora, 209
North Water, Corpus Christi, Texas 78401, (512) 883–9288. TRD-
9802188.

Education Service Center, Region XIV, Board of Directors, met
at 1850 Highway 351, Abilene, February 19, 1998 at 5:30 p.m.
Information may be obtained from Taressa Huey, 1850 Highway 351,
Abilene, Texas 79601, (915) 675–8608. TRD-9802167.

Ellis County Appraisal District, Board of Directors, met at 400 Ferris
Avenue, Waxahachie, February 19, 1998 at 7:00 p.m. Information

may be obtained from Kathy A. Rodrigue, P.O. Box 878, Waxahachi,
Texas 75168–0878, (972) 937–3552. TRD-9802225.

Gonzales County Appraisal District, Board of Directors, met at 928
St. Paul Street, Gonzales, February 19, 1998 at 6:00 p.m. Information
may be obtained from Lona Cleveland or Glenda Strackbein, 928 St.
Paul, Gonzales, Texas 78629, (830) 672–2879 or fax: (830) 672–
8345. TRD-9802248.

Guadalupe-Blanco River Authority, Board of Directors, met at Seguin
ISD Board Room, 1221 East Kingsbury, Seguin, February 18, 1998
at 12:30 p.m. Information may be obtained from W.E. West, Jr.
933 East Court Street, Seguin, Texas 78155, (830) 379–5822. TRD-
9802185.

Harris County Appraisal, Appraisal Review Board, met at 2800 North
Loop West, Eight Floor, Houston, February 20, 1998 at 8:00 a.m.
Information may be obtained from Bob Gee, 2800 North Loop West,
Houston, Texas 77092, (713) 957–5222. TRD-9802184.

Johnson County Rural Water Supply Corporation, Insurance Commit-
tee, met at Corporation Office, 2849 Highway 171 South, Cleburne,
February 17, 1998 at 5:30 p.m. Information may be obtained from
Dianna Jones, P.O. Box 509, Cleburne, Texas 76033, (817) 645–6646.
TRD-9802223.

Johnson County Rural Water Supply Corporation, Nominating Com-
mittee, met at Corporation Office, 2849 Highway 171 South, Cle-
burne, February 17, 1998 at 5:45 p.m. Information may be obtained
from Dianna Jones, P.O. Box 509, Cleburne, Texas 76033, (817) 645–
6646. TRD-9802222.

Johnson County Rural Water Supply Corporation, Regular Board, met
at Corporation Office, 2849 Highway 171 South, Cleburne, February
17, 1998 at 6:00 p.m. Information may be obtained from Dianna
Jones, P.O. Box 509, Cleburne, Texas 76033, (817) 645–6646. TRD-
9802221.

Johnson County Rural Water Supply Corporation, Regular Board,
met with revised agenda, at Corporation Office, 2849 Highway 171
South, Cleburne, February 17, 1998 at 6:00 p.m. Information may be
obtained from Dianna Jones, P.O. Box 509, Cleburne, Texas 76033,
(817) 645–6646. TRD-9802276

Lake Livingston Water Supply and Sewer Service Corporation, Board
of Directors, met at 622 South Washington, Livingston, February
19, 1998 at 10:00 a.m. Information may be obtained from M.D.
Simmons, P.O. Box 1149, Livingston, Texas 77351, (409) 327–3107,
fax: (409) 327–8959. TRD-9802163.

Lampasas County Appraisal District, Board of Directors, met at
109 East Fifth Street, Lampasas, February 19, 1998, at 7:00 p.m.
Information may be obtained from Katrina Perry, P.O. Box 175,
Lampasas, Texas 76550, (512) 556–8058. TRD-9802246.

Lee County Appraisal District, Board of Directors, met at 218
East Richmond Street, Giddings, February 25, 1998 at 9:00 a.m.
Information may be obtained from Roy L. Holcomb, 218 East
Richmond Street, Giddings, Texas 78942, (409) 542–9618. TRD-
9802138.

Lubbock Regional MHMR Center, Board of Trustees-Program Com-
mittee, met at 1602 10th Street, Board Room, Lubbock, February 18,
1998, at 4:00 p.m. Information may be obtained from Danette Cas-
tle, P.O. Box 2828, Lubbock, Texas 79408, (806) 766–0202. TRD-
9802137.

Lubbock Regional MHMR Center, Board of Trustees-Resource
Committee, met at 1602 10th Street, Board Room, Lubbock, February
19, 1998, at 4:00 p.m. Information may be obtained from Danette
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Castle, P.O. Box 2828, 1602 10th Street, Lubbock, Texas 79408,
(806) 766–0202. TRD-9802136.

Lower Colorado River Authority, Finance and Administration Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Con-
ference Board Room, Austin, February 17, 1998 at Noon. Informa-
tion may be obtained from Glen E. Taylor, P.O. Box 220, Austin,
Texas 78767, (512) 473–3304. TRD-9802242.

Lower Colorado River Authority, Technology and Information Ser-
vices Ad Hoc Committee, met at 3701 Lake Austin Boulevard, Han-
cock Building, Board Room, Austin, February 17, 1998 at 3:00 p.m.
Information may be obtained from Glen E. Taylor, P.O. Box 220,
Austin, Texas 78767, (512) 473–3304. TRD-9802243.

Lower Colorado River Authority, Emerging Issues Committee, met
at 3701 Lake Austin Boulevard, Hancock Building, Board Room,
Austin, February 18, reconvened if necessary, February 19, 1998 at
9:00 a.m. Information may be obtained from Glen E. Taylor, P.O.
Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9802241.

Lower Colorado River Authority, Regional Development Committee,
met at 3701 Lake Austin Boulevard, Hancock Building, Board Room,
Austin, February 18, reconvened if necessary, February 19, 1998 at
9:00 a.m. Information may be obtained from Glen E. Taylor, P.O.
Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9802240.

Lower Colorado River Authority, Audit Committee, met at 3701
Lake Austin Boulevard, Hancock Building, Board Room, Austin,
February 18, reconvened if necessary, February 19, 1998 at 9:00
a.m. Information may be obtained from Glen E. Taylor, P.O. Box
220, Austin, Texas 78767, (512) 473–3304. TRD-9802239.

Lower Colorado River Authority, Comal Ad Hoc Committee, met at
3701 Lake Austin Boulevard, Hancock Building, Conference Room
H-203, Austin, February 18, 1998 at Noon. Information may be
obtained from Glen E. Taylor, P.O. Box 220, Austin, Texas 78767,
(512) 473–3304. TRD-9802244.

Lower Colorado River Authority, Finance and Administration Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Room, Austin, February 18, reconvened if necessary, February 19,
1998 at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9802238.

Lower Colorado River Authority, Land and Water Operations Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Room, Austin, February 18, reconvened if necessary, February 19,
1998 at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9802237.

Lower Colorado River Authority, Energy Operations Committee, met
at 3701 Lake Austin Boulevard, Hancock Building, Board Room,
Austin, February 18, reconvened if necessary, February 19, 1998 at
9:00 a.m. Information may be obtained from Glen E. Taylor, P.O.
Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9802236.

Lower Colorado River Authority, Board of Directors, met at 3701
Lake Austin Boulevard, Hancock Building, Board Room, Austin,
February 18, reconvened if necessary, February 19, 1998 at 9:00
a.m. Information may be obtained from Glen E. Taylor, P.O. Box
220, Austin, Texas 78767, (512) 473–3304. TRD-9802245.

Lower Colorado River Authority, Planning and Public Policy Com-
mittee, met at 3701 Lake Austin Boulevard, Hancock Building, Board
Room, Austin, February 18, reconvened if necessary, February 19,
1998 at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3304. TRD-9802235.

Northeast Texas Rural Rail Transportation District, Board, met at
Greenville Municipal Building, 2821 Washington Street, Greenville,
February 18, 1998 at 10:30 a.m. Information may be obtained from
Sue Ann Harting, 2821 Washington Street, Greenville, Texas 75401,
(903) 450–0140. TRD-9802174.

North Texas Regional Library System, Board of Directors, met at
1111 Foch Street, Suite 100, Fort Worth, February 26, 1998 at 10:00
a.m. Information may be obtained from Marlin Anglin, 1111 Foch
Street, Suite 100, Fort Worth, Texas 76107, (817) 335–6076. TRD-
9802140.

Permian Basin Regional Planning Commission, Criminal Justice
Advisory Committee, met at 2910 La Force Boulevard, Midland,
February 26, 1998 at 9:00 a.m. Information may be obtained from
Terri Moore, P.O. Box 60660, Midland, Texas 79711, (915) 563–
1061. TRD-9802226.

South Plains Regional Workforce Development Board, met at 1301
Broadway, Downstairs conference room, Lubbock, February 19, 1998
at 3:00 p.m. Information may be obtained from Annette Walters, P.O.
Box 10227, Lubbock, Texas, 79457, (806) 744–1987. TRD-9802224.

Wood County Appraisal District, Board of Directors, met at 210 Clark
Street, Quitman, February 19, 1998 at 1:30 p.m. Information may
be obtained from Lois McKibben or Rhonda Powell, P.O. Box 518,
Quitman, Texas 75783–0518, (903) 763–4891. TRD-9802135.

Meetings filed February 17, 1998

Ark-Tex Council of Governments, Executive Committee, met at Mt.
Pleasant Chamber of Commerce, 1604 Jefferson, Mt. Pleasant,
February 26, 1998 at 2:00 p.m. Information may be obtained from
Sandie Brown, P.O. Box 5307, Texarkana, Texas 75505, (903) 832–
8636. TRD-9802377.

Austin-Travis County MHMR Center, Planning and Operations
Committee, met at 1430 Collier Street, Board Room, Austin,
February 20, 1998, at Noon. Information may be obtained from
Sharon Taylor, 1430 Collier Street, Austin, Texas 78704, (512) 440–
4031. TRD-9802337.

Brazos River Authority, Board of Directors, met at 1800 Highway
26 East, Grapevine, Sunday-Monday, February 22–23, 1998, at 1:00
p.m. and 8:00 a.m. respectively. Information may be obtained from
Mike Bukala, P.O. Box 7555, Waco, Texas 76714–7555, (254) 776–
1441. TRD-9802323.

Brazos Valley Workforce Development Board, met at 1905 South
Texas Avenue, Bryan, February 19, 1998 at 2:30 p.m. Information
may be obtained from Angie Alaniz, P.O. Drawer 4128, Bryan, Texas
77805–4128, (409) 779–7622, extension 115. TRD-9802307.

Dallas Central Appraisal District, Appraisal Review Board, met at
2949 North Stemmons Freeway, Second Floor Community Room,
Dallas, February 25, 1998 at 10:00 a.m. Information may be obtained
from Rick Kuehler, 2949 North Stemmons Freeway, Dallas, Texas
75247, (214) 631–0520. TRD-9802317.

Denton Central Appraisal District, Board of Directors, met at 3911
Morse Street, Denton, February 26, 1998 at 4:00 p.m. Information
may be obtained from Connie Bradshaw, P.O. Box 2816, Denton,
Texas 76202–2816, (940) 566–0904. TRD-9802311.

Education Service Center, Region V, Board, met at 1750 Highway
96 Bypass, Region V Conference Center, Silsbee, February 25, 1998,
at 1:00 p.m. Information may be obtained from Robert E. Nicks,
2295 Delaware Street, Beaumont, Texas 77703–4299, (409) 838–
5555. TRD-9802339.

OPEN MEETINGS February 27, 1998 23 TexReg 2029



Education Service Center, Region IX, Board of Directors, met at 301
Loop 11, Wichita Falls, February 25, 1998 at 12:30 p.m. Information
may be obtained from Dr. Ron Preston, 301 Loop 11, Wichita Falls,
Texas 76305, (940) 322–6928. TRD-9802306.

Golden Crescent Workforce Development Board, met at 1502 East
Airline, Suite 39, Victoria, February 19, 1998 at 6:30 p.m. Informa-
tion may be obtained from Sandy Heiermann, 2401 Houston High-
way, Victoria, Texas 77901, (512) 576–5872. TRD-9802312.

North East Texas Municipal Water District, Board of Directors, met
at Highway 250 South, Hughes Springs, February 23, 1998 at 10:00
a.m. Information may be obtained from Walt Sears, P.O. Box 955,
Hughes Springs, Texas 75656, (903) 639–7538. TRD-9802315.

North Texas Regional Library System, Board of Directors, will meet
at 1111 Foch Street, Fort Worth, March 19, 1998 at 10:00 a.m.
Information may be obtained from Marlin Anglin, 1111 Foch Street,
Suite 100, Fort Worth, Texas 76107, (817) 335–6076. TRD-9802309.

Panhandle Regional Planning Commission, Board of Directors, met
at 415 West Eighth Avenue, Amarillo, February 26, 1998 at 1:30
p.m. Information may be obtained from Rebecca Rusk, P.O. Box
9257, Amarillo, Texas 79105, (806) 372–3381. TRD-9802351.

Southwest Milam Water Supply Corp, Board, met at 114 East
Cameron, Rockdale, February 23, 1998 at 7:00 p.m. Information
may be obtained from Dwayne Jekel, P.O. Box 232, Rockdale, Texas
76567, (512) 446–2604. TRD-9802338.

Upper Rio Grande Workforce Development Board met at 5919 Brook
Hollow, El Paso, February 21, 1998 at 8:30 a.m. Information may be
obtained from Norman R. Haley, URGWDB, 5919 Brook Hollow, El
Paso, Texas 79925, (915) 772–5627, Extension 406. TRD-9802310.

Uvalde County Appraisal District, Board of Directors, met at
209 North High Street, Uvalde, February 23, 1998 at 7:00 p.m.
Information may be obtained from Alida E. Lopez, 209 North High
Street, Uvalde, Texas 78801, (830) 278–1106, Extension 16. TRD-
9802356.

Meetings filed February 18, 1998

Education Service Center, Region 20, Board of Directors, met at 1314
Hines Avenue, San Antonio, February 25, 1998 at 2:30 p.m. Infor-
mation may be obtained from Dr. Judy M. Castelberry, 1314 Hines
Avenue, San Antonio, Texas, 78208–1899, (210) 299–2471. TRD-
9802367.

Grayson Appraisal District, Board of Directors, met at 205 North
Travis, Sherman, February 25, 1998 at Noon. Information may
be obtained from Angie Keeton, 205 North Travis, Sherman, Texas
75090, (903) 893–9673. TRD-9802382.

Gulf Bend Center, Board of Trustees, met at 1502 East Airline,
Victoria, February 24, 1998 at Noon. Information may be obtained
from Agnes Moeller, 1502 East Airline, Victoria, Texas 77901, (512)
582–2309. TRD-9802401.

Hood County Appraisal District, Board of Directors, met at 1902
West Pearl Street, District Office, Granbury, February 24, 1998 at

7:30 p.m. Information may be obtained from Harold Chesnut, P.O.
Box 819, Granbury, Texas 76048, (817) 573–2471. TRD-9802380.

Houston-Galveston Area Council, Gulf Coast Workforce Develop-
ment Board, will meet at 3555 Timmons Lane, Conference Room A,
Second Floor, Houston, March 3, 1998 at 10:00 a.m. Information
may be obtained from Carol Kimmick, 3555 Timmons Lane, Suite
500, Houston, Texas 77027, (713) 627–3200. TRD-9802372.

Kendall Appraisal District Board of Directors, met at 121 South Main
Street, Boerne, February 25, 1998 at 6:00 p.m. Information may be
obtained from Leta Schlinke or Helen Tamayo, P.O. Box 788, Boerne,
Texas 78006, (830) 249–8012, fax: 830–249–3975. TRD-9802373.

LRGV Development Council (LRGVDC), Board of Directors, met
at Harlingen Chamber of Commerce, 311 East Tyler, Harlingen,
February 26, 1998 at 1:30 p.m. Information may be obtained from
Kenneth N. Jones, Jr., or Anna M. Hernandez, 311 North 15th Street,
McAllen, Texas 78501–4705, (956) 682–3481. TRD-9802399.

North Central Texas Council of Governments, Executive Board, met
at Centerpoint Two, 616 Six Flags Drive, Second Floor, Arlington,
February 26, 1998 at 12:45 p.m. Information may be obtained from
Kristy Libotte Keener, P.O. Box 5888, Arlington, Texas 76005–5888,
(817) 640–3300. TRD-9802392.

North Texas Local Workforce Development Board met at 4309
Jacksboro Highway, Suite 200, Wichita Falls, February 26, 1998,
at Noon. Information may be obtained from Mona W. Statser, P.O.
Box 5144, Wichita Falls, Texas 76307–5144, (940) 322–5281, fax:
(940) 322–2683. TRD-9802389.

Pecan Valley MHMR Region, Board of Trustees, met at 108 Pirate
Drive, Granbury, February 25, 1998 at 8:15 a.m. Information may
be obtained from Dr. Theresa Mulloy, P.O. Box 973, Stephenville,
Texas 76401, (254) 965–7806. TRD-9802384.

San Antonio Bexar County Metropolitan Planning Organization,
Transportation Steering Committee, met at Central Library Audito-
rium, 600 Soledad Plaza, San Antonio, February 23, 1998 at 5:00
p.m. Information may be obtained from Janet Kennison, 603 Navarro,
Suite 904, San Antonio, Texas 78204, (210) 227–8651. TRD-
9802368.

Texas Water Conservation Association Risk Management Fund,
Board of Trustees Meeting, will meet at Worthington Hotel, Brazos I,
200 Main Street, Fort Worth, March 4, 1998, at 8:00 a.m. Information
may be obtained from Leroy Goodson, 221 East Ninth Street, Suite
206, Austin, Texas 78701, (512) 472–7216. TRD-9802383.

Texas Water Conservation Association Risk Management Fund,
Annual Meeting, will meet at Worthington Hotel, Brazos I, 200 Main
Street, Fort Worth, March 4, 1998, at 11:00 a.m. Information may
be obtained from Leroy Goodson, 221 East Ninth Street, Suite 206,
Austin, Texas 78701, (512) 472–7216. TRD-9802381.

West Central Texas Workforce Development Board met at 815B North
Judge Ely Boulevard, Abilene, February 25, 1998 at 10:30 a.m.
Information may be obtained from Mary Ross, 1025 EN 10th Street,
Abilene, Texas 79601, (915) 672–8544. TRD-9802412.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Commission on Alcohol and Drug Abuse
Corrections of Error

The Texas Commission on Alcohol and Drug Abuse adopted amend-
ment to 40 TAC §148.234. The rule appeared in the January 30,
1998, issue of theTexas Register, (23 TexReg 806).

On page 806, §148.234(b), as noted in the comments paragraph of the
preamble, the phrase “transitional therapeutic communities” should
have been changed to “transitional treatment centers”. Also, the
introduction paragraph of the preamble indicates there are no changes;
it should have notated there are changes and the section republished.

The Texas Commission on Alcohol and Drug Abuse adopted amend-
ment to 40 TAC §§150.71–150.73. The rules appeared in the January
30, 1998, issue of theTexas Register, (23 TexReg 811).

On page 811, §150.71(c), the word “at” that appears after the word
“reapply” should be deleted.

On page 812, §150.73(k)(2), as noted in the preamble, the following
sentence should have been added: “This information must be given
to the intern no later than 10 business days after the date the intern
completes all practicum requirements.”

The Texas Commission on Alcohol and Drug Abuse proposed
amendments to 40 TAC §142.31, §142.32. The rules appeared in
the January 30, 1998, issue of theTexas Register, (23 TexReg 718).

On page 719, §142.32(d), there should be no reference to Figure 1. In
§142.32(e), there should be no reference to Figure 2. In §142.32(e),
the reference to Figure 1 should be 40 TAC §142.32(e) instead of 40
TAC §142.32(d). In §142.32(f)(1), the reference to Figure 2 should
be 40 TAC §142.32(f) instead of 40 TAC §142.32(e).

In graphic Figure 1, under Efforts to Correct, under (B.) in the (D)
Category, the “100%” should be “-100%”.

Office Of The Attorney General
1998 Tax Charts

Pursuant to § 154.061(b) of the Texas Family Code, the Attorney
General of Texas, as the Title IV-D agency, has promulgated the
following tax charts for 1998 to assist courts in establishing the
amount of a child support order. These tax charts are applicable
to employed and self-employed persons in computing net monthly
income.

INSTRUCTIONS FOR USE

To use these tables, first compute the obligor’s annual gross income.
Then recompute to determine the obligor’s average monthly gross
income. These tables provide a method for calculating "monthly
net income" for child support purposes, subtracting from monthly
gross income the social security taxes and the federal income tax
withholding for a single person claiming one personal exemption and
the standard deduction.

Thereafter, in many cases the guidelines call for a number of
additional steps to complete the necessary calculations. For example,
§§ 154.061 - 154.068 provide for appropriate additions to "income"
as that term is defined for federal income tax purposes, and for
certain subtractions from monthly net income, in order to arrive at
the net resources of the obligor available for child support purposes.
Computation of the obligee’s net resources should follow similar
steps.
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Footnotes to Employed Persons 1998 Tax Chart:

* An employed person not subject to the Old-age, Survivors and
Disability Insurance/Hospital (Medicare) Insurance taxes will be

allowed the reductions reflected in these columns, unless it is shown
that such person has no similar contributory plan such as teacher
retirement, federal railroad retirement, federal civil service retirement,
etc.

** These amounts represent one-twelfth (1/12) of the annual Federal
income tax calculated for a single taxpayer claiming one personal
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exemption ($2,700.00, subject to reduction in certain cases, as
described in the next paragraph of this footnote) and taking the
standard deduction ($4,250.00).

For a single taxpayer with an adjusted gross income in excess of
$124,500.00, the deduction for the personal exemption is reduced
by two percent (2%) for each $2,500.00 or fraction thereof by
which adjusted gross income exceeds $124,500.00. The reduction
is completed (i.e., the deduction for the personal exemption is
eliminated) for adjusted gross income in excess of $247,000.00. In
no case is the deduction for the personal exemption reduced by more
than 100%. For example, monthly gross wages of $12,000.00 times
12 months equals $144,000.00. The excess over $124,500.00 is
$19,500.00. $19,500.00 divided by $2,500.00 equals 7.8. The 7.8
amount is rounded up to 8. The reduction percentage is 16% (8 x
2% = 16%). The $2,700.00 deduction for one personal exemption
is reduced by $432.00 ($2,700.00 x 16% = $432.00) to $2,268.00
($2,700.00 - $432.00 = $2,268.00).

*** For annual gross wages above $68,400.00, this amount represents
a monthly average of the Old-Age, Survivors and Disability Insurance
tax based on the 1998 maximum Old-Age, Survivors and Disability
Insurance tax of $4,240.80 per person (6.2% of the first $68,400.00
of annual gross wages equals $4,240.80). One-twelfth (1/12) of
$4,240.80 equals $353.40. * ** * * * * * * * * * * * * * * *
* * *

References Relating to Employed Persons 1998 Tax Chart:

1. Old-Age, Survivors and Disability Insurance Tax

(a) Contribution Base

(1) Social Security Administration’s notice dated October 22, 1997,
and appearing in 62 Fed. Reg. 58,762 (October 30, 1997)

(2) Section 3121(a) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 3121(a))

(3) Section 230 of the Social Security Act, as amended (42 U.S.C. §
430)

(b) Tax Rate

(1) Section 3101(a) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 3101(a))

2. Hospital (Medicare) Insurance Tax

(a) Contribution Base

(1) Section 3121(a) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 3121(a))

(2) Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-
66, § 13207, 107 Stat. 312, 467-69 (1993)

References Relating to Employed Persons 1998 Tax Chart (Con-
tinued):

(b) Tax Rate

(1) Section 3101(b) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 3101(b))

3. Federal Income Tax

(a) Inflation Adjusted Tax Rate Table for 1998 for Single Taxpayers

(1) Revenue Procedure 97-57, Section 3.01, Table 3, which appears
at page 21 of Internal Revenue Bulletin 1997-52, dated December 29,
1997

(2) Section 1(c) and (f) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1(c) and (f))

(b) Standard Deduction

(1) Revenue Procedure 97-57, Section 3.04(1), which appears at page
22 of Internal Revenue Bulletin 1997-52, dated December 29, 1997

(2) Section 63(c) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 63(c))

(c) Personal Exemption

(1) Revenue Procedure 97-57, Section 3.08, which appears at page
23 of Internal Revenue Bulletin 1997-52, dated December 29, 1997

(2) Section 151(d) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 151(d))

IN ADDITION February 27, 1998 23 TexReg 2033



[graphic]

[figure 2]

Footnotes to Self-Employed Persons 1998 Tax Chart:

* Determined without regard to Section 1402(a)(12) of the Internal
Revenue Code of 1986, as amended (26 U.S.C.) (the "Code").

** In calculating each of the Old-Age, Survivors and Disability
Insurance tax and the Hospital (Medicare) Insurance tax, net earnings
from self-employment are reduced by the deduction under Section
1402(a)(12) of the Code. The deduction under Section 1402(a)(12) of
the Code is equal to net earnings from self-employment (determined
without regard to Section 1402(a)(12) of the Code) multiplied by
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one-half (1/2) of the sum of the Old-Age, Survivors and Disability
Insurance tax rate (12.4%) and the Hospital (Medicare) Insurance
tax rate (2.9%). The sum of these rates is 15.3% (12.4% + 2.9% =
15.3%). One-half (1/2) of the combined rate is 7.65% (15.3% x 1/
2 = 7.65%). The deduction can be computed by multiplying the net
earnings from self-employment (determined without regard to Section
1402(a)(12) of the Code) by 92.35%. This gives the same deduction
as multiplying the net earnings from self-employment (determined
without regard to Section 1402(a)(12) of the Code) by 7.65% and
then subtracting the result.

For example, the Social Security taxes imposed on monthly net
earnings from self-employment (determined without regard to Section
1402(a)(12) of the Code) of $2,500.00 are calculated as follows:

(i) Old-Age, Survivors and Disability Insurance Taxes:

$2,500.00 x 92.35% x 12.4% = $286.29

(ii) Hospital (Medicare) Insurance Taxes:

$2,500.00 x 92.35% x 2.9% = $66.95

*** These amounts represent one-twelfth (1/12) of the annual Federal
income tax calculated for a single taxpayer claiming one personal
exemption ($2,700.00, subject to reduction in certain cases, as
described below in this footnote) and taking the standard deduction
($4,250.00).

In calculating the annual Federal income tax, gross income is reduced
by the deduction under Section 164(f) of the Code. The deduction
under Section 164(f) of the Code is equal to one-half (1/2) of the
self-employment taxes imposed by Section 1401 of the Code for
the taxable year. For example, monthly net earnings from self-
employment of $12,000.00 times 12 months equals $144,000.00.
The Old-Age, Survivors and Disability Insurance taxes imposed by
Section 1401 of the Code for the taxable year equal $8,481.60
($68,400.00 x 12.4% = $8,481.60). The Hospital (Medicare)
Insurance taxes imposed by Section 1401 of the Code for the taxable
year equal $3,856.54 ($144,000.00 x .9235 x 2.9% = $3,856.54). The
sum of the taxes imposed by Section 1401 of the Code for the taxable
year equals $12,338.14 ($8,481.60 + $3,856.54 = $12,338.14). The
deduction under Section 164(f) of the Code is equal to one-half (1/
2) of $12,338.14 or $6,169.07.

For a single taxpayer with an adjusted gross income in excess of
$124,500.00, the deduction for the personal exemption is reduced
by two percent (2%) for each $2,500.00 or fraction thereof by
which adjusted gross income exceeds $124,500.00. The reduction
is completed (i.e., the deduction for the personal exemption is
eliminated) for adjusted gross income in excess of $247,000.00. In no
case is the deduction for the personal exemption reduced by more than
100%. For example, monthly net earnings from self-employment of
$12,000.00 times 12 months equals $144,000.00. The $144,000.00
amount is reduced by $6,169.07 (i.e., the deduction under Section
164(f) of the Code – see the immediately preceding paragraph of this
footnote for the computation) to arrive at adjusted gross income of
$137,830.93. The excess over $124,500.00 is $13,330.93. $13,330.93
divided by $2,500.00 equals 5.33. The 5.33 amount is rounded
up to 6. The reduction percentage is 12% (6 x 2% = 12%).
The $2,700.00 deduction for one personal exemption is reduced by
$324.00 ($2,700.00 x 12% = $324.00) to $2,376.00 ($2,700.00 -
$324.00 = $2,376.00).

**** For annual net earnings from self-employment (determined with
regard to Section 1402(a)(12) of the Code) above $68,400.00, this
amount represents a monthly average of the Old-Age, Survivors
and Disability Insurance tax based on the 1998 maximum Old-

Age, Survivors and Disability Insurance tax of $8,481.60 per person
(12.4% of the first $68,400.00 of net earnings from self-employment
(determined with regard to Section 1402(a)(12) of the Code) equals
$8,481.60). One-twelfth (1/12) of $8,481.60 equals $706.80. * * * *
* * * * * * * * * * * * * * * * *

References Relating to Self-Employed Persons 1998 Tax Chart:

1. Old-Age, Survivors and Disability Insurance Tax

(a) Contribution Base

(1) Social Security Administration’s notice dated October 22, 1997
and appearing in 62 Fed. Reg. 58,762 (October 30, 1997)

(2) Section 1402(b) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1402(b))

(3) Section 230 of the Social Security Act, as amended (42 U.S.C. §
430)

(b) Tax Rate

(1) Section 1401(a) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 1401(a))

(c) Deduction Under Section 1402(a)(12)

(1) Section 1402(a)(12) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1402(a)(12))

2. Hospital (Medicare) Insurance Tax

(a) Contribution Base

(1) Section 1402(b) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1402(b))

(2) Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-
66, § 13207, 107 Stat. 312, 467-69 (1993)

(b) Tax Rate

(1) Section 1401(b) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1401(b))

(c) Deduction Under Section 1402(a)(12)

(1) Section 1402(a)(12) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1402(a)(12))

3. Federal Income Tax

(a) Inflation Adjusted Tax Rate Table for 1998 for Single Taxpayers

(1) Revenue Procedure 97-57, Section 3.01, Table 3, which appears
at page 21 of Internal Revenue Bulletin 1997-52, dated December 29,
1997

(2) Section 1(c) and (f) of the Internal Revenue Code of 1986, as
amended (26 U.S.C. § 1(c) and (f))

(b) Standard Deduction

(1) Revenue Procedure 97-57, Section 3.04(1), which appears at page
22 of Internal Revenue Bulletin 1997-52, dated December 29, 1997

(2) Section 63(c) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 63(c))

(c) Personal Exemption

(1) Revenue Procedure 97-57, Section 3.08, which appears at page
23 of Internal Revenue Bulletin 1997-52, dated December 29, 1997

(2) Section 151(d) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 151(d))
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(d) Deduction Under Section 164(f)

(1) Section 164(f) of the Internal Revenue Code of 1986, as amended
(26 U.S.C. § 164(f))

TRD-9802129
Sarah Shirley
Assistant Attorney General
Office of the Attorney General
Filed: February 12, 1998

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of February 6, 1998, through February 16, 1998:

FEDERAL AGENCY ACTIONS:

Applicant: Calhoun County Navigation District; Location: In Lavaca
Bay at the Port of Port Lavaca - Point Comfort Facility, approximately
3 miles south of the City of Point Comfort, in Calhoun County,
Texas; Project No.: 98-0029-F1; Description of Proposed Action:
The applicant proposes to enclose 55.1 acres of land (29.78 acres
of which is wetlands), with levees to construct a new dredge
material placement area. The added disposal capacity will facilitate
maintenance of the permitted depth of the existing Port of Port
Lavaca-Point Comfort harbor, as well as, the completion of remaining
work authorized by Department of Army Permits 14541 through
14541(07). Approximately 1.7 million cubic yards of dredging,
and the construction of a commercial dock facility, a pier, and
2.400 linear feet of bulkhead, have been completed as a result of
these permits; Type of Application: U.S.C.O.E. permit application
#14541(09) under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A. §§125-
1387).

Applicant: William E. Kenon; Location: East end of North Shore
Drive, in Block 103, Lots 2-7, Port Isabel, Cameron County, Texas;
Project No.: 98-0054-F1; Type of Application: .S.C.O.E. permit
application under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403), and §404 of the Clean Water Act (33 U.S.C.A. §§125-
1387); Description of Proposed Action: The applicant proposes to
erect a bulkhead along the property line of lots 1-7, joining the
retaining wall permitted by the Corps of Engineers permit #13028
on the south side of North Shore Drive. In addition, approximately
1.009 acres of wetlands will be filled with 11,544 cubic yards of silty
clay loam. Approximately 120 cubic yards of riprap will be placed
seaward of the toe of the bulkhead to reduce wave impact on the
bulkhead.

Applicant: Texas Department of Transportation; Location: Adjacent
to State Highway 73 at Mayhaw Bayou Relief, Mayhaw Bayou and
North Fork of Mayhaw Bayou, approximately 0.5 mile west of Taylor
Bayou, west to the Chambers County line, in Jefferson County, and
within the Blue Elbow Swamp Mitigation Bank, north of Orange
and immediately west of the Sabine River, in Orange County, Texas;
Project No.: 98-0057-F1; Description of Proposed Action: Permit

#20057, issued on June 9, 1995, authorized the applicant to place
fill material into 19.5 acres of wetlands to facilitate the proposed
widening of State Highway 73. This permit also required the
applicant to convert a fallow rice field, approximately 38 acres in size,
to a self- sustaining gulf coast prairie wetland. The applicant proposes
to modify the proposed mitigation plan to remove the conversion of
the fallow rice field and allow for the use of 98 credits (5:1 ratio)
from the Blue Elbow Mitigation Bank. The original highway project
started about 2 years ago and is less than 50 percent complete; Type of
Application: U.S.C.O.E. permit application #20057(01) under §404
of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: City of Corpus Christi; Location: Corpus Christi Inter-
national Airport, Corpus Christi, Nueces County, Texas; Project No.:
98-0061-F1; Description of Proposed Action: The applicant proposes
to: reconstruct International Drive, including curbs, gutters, drainage,
landscaping, signage, and replacement lighting; provide phased ad-
ditional vehicle parking spaces in the expanded area within the loop
road due to its realignment; correct airfield drainage and flooding
problems by implementing the Airfield Drainage Improvements pro-
gram; construct an airfield equipment storage facility; install a com-
puterized system for monitoring and control of airfield lighting cir-
cuits; install aircraft rescue fire fighting improvements; construct an
air cargo/multi-use facility; rehabilitate and widen Taxiway M; pro-
vide a subsurface drainage system and pavement repair to the West
GA Apron; lengthen Runway 13-31 from 7,508 to 10,000 feet; and
conduct an environmental assessment for future land acquisition plan-
ning; Type of Application: Federal Aviation Administration, Passen-
ger Facility Charge.

Applicant: Texas Department of Transportation; Location: On Galve-
ston Bay, at the Galveston Island Causeway, Galveston, Galveston
County, Texas; Project No.: 98-0064-F1; Description of Proposed
Action: The applicant proposes to mechanically dredge approxi-
mately 5,222 square yards of material from beneath the causeway.
Water depths will be increased by approximately 2 feet. The area to
be dredged will be approximately 49 by 1,345 feet. Purpose of the
work is to provide access for vessels to conduct maintenance work on
the causeway. Dredged materials will be disposed of on Tiki Island
uplands, at 500 IH 45 South, LaMarque, Texas; Type of Application:
U.S.C.O.E. permit application #21182 under §10 of the Rivers and
Harbors Act of 1899 (33 U.S.C.A. 403).

FEDERAL AGENCY ACTIVITIES:

Applicant: United States Environmental Protection Agency, Region
6; Project No.: 98- 0043-F2; Description of Proposed Activity: The
applicant proposes to reissue the National Pollutant Discharge Elim-
ination System (NPDES) general permit for the Outer Continental
Shelf of the Western Gulf of Mexico. The reissued permit will au-
thorize discharges from oil and gas exploration, development, and
production facilities located in and discharging to federal waters of
the Gulf of Mexico seaward of the outer boundary of the territorial
seas of Texas and Louisiana.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.

TRD-9802344
Garry Mauro
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Chairman
Coastal Coordination Council
Filed: February 17, 1998

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Consultant Contract Award

In accordance with the provisions of Chapter 2254, Subchapter B
of the Texas Government Code, the Comptroller of Public Accounts
announces this notice of consultant contract award.

The consultant proposal request was published in the December 19,
1997, issue of theTexas Register(22 TexReg 12607).

The consultant will assist the Comptroller in conducting a manage-
ment and performance review of the Hamilton Independent School
District, and will produce periodic progress reports and assist in pro-
ducing a final report. These reports shall include analyses and rec-
ommendations to contain costs, improve management strategies, and
to promote better education through school administrative efficiency.

The contract is awarded to WCL Enterprises, P.O. Box 273046,
Houston, Texas 77277-3046. The total dollar value of the contract
is not to exceed $70,000.00 in the aggregate. The effective date of
the contract was February 9, 1998, and it extends through August 31,
1998. WCL Enterprises is to assist the Comptroller in preparing a
final report which will be made public on or about August 7, 1998.

TRD-9802120
Walter Muse
Legal Counsel
Comptroller of Public Accounts
Filed: February 12, 1998

♦ ♦ ♦
Office of Court Administration
Notice of Consultant Contract Award

Pursuant to the provisions of Texas Government Code, Chapter 2254,
Subchapter B, the Office of Court Administration publishes this
notice of award of a consulting contract. The original request for
consultation services was published in the January 9, 1998, issue of
the Texas Register(23 TexReg 383).

The contract has been awarded to Dr. Ingo Keilitz, Sherwood
Associates, 224 Sherwood Forest, Williamsburg, Virginia, 23188-
6826. The consultant will coordinate and facilitate a strategic
planning process which will involve OCA personnel as well as, a
planning and evaluation team composed of judicial representation
to institutionalize an ongoing strategic planning process within the
organizational structure of the OCA.

The contract amount is not to exceed $31,092 and the contract term
is from February 10, 1998, through June 30, 1998. The consultant
will provide the following work products to OCA management:

(1) ongoing status reports;

(2) an evaluation of the strategic planning process utilized during
this project, as well as any recommendations for modification and
improvement of the process;

(3) written critique of the OCA’s current mission statement and
structure, including recommendations for improvement, and

(4) recommendations to establish an ongoing strategic planning
process at the OCA for the OCA and the judicial system. The work

products to be produced by the consultant will be provided no later
than June 30, 1998.

TRD-9802349
Doug Rybacki
Deputy Administrative Director
Office of Court Administration
Filed: February 17, 1998

♦ ♦ ♦
Texas Credit Union Department
Application(s) to Expand Field of Membership

Notice is given that the following applications have been filed with
the Texas Credit Union Department and are under consideration:

An application was received from Medical Community Credit Union,
Odessa, Texas to expand its field of membership. The proposal
would permit persons living or working in Midland within the area
bounded by North Midkiff Road on the east, Andrews Highway on
the North, Loop 250 on the west, and Business 20 on the south,
excluding persons eligible for primary membership in any occupation
or association-based credit union in Midland, Texas to be eligible for
membership in the credit union.

An application was received from TCC Credit Union, Dallas, Texas to
expand its field of membership. The proposal would permit students
and their families, and employees of religiously affiliated grammar
and high schools located in the existing Roman Catholic Dioceses
of Dallas and Fort Worth to be eligible for membership in the credit
union.

An application was received from TCC Credit Union, Dallas, Texas
to expand its field of membership. The proposal would permit
people living or working in the existing Dallas Postal Zip Code
75238, excluding persons eligible for primary membership in any
occupational or association-based credit union that has an office in
this area at the time such membership is sought to be eligible for
membership in the credit union.

An application was received from Doches District Telco Credit Union,
Nacogdoches, Texas to expand its field of membership. The proposal
would permit the employees of Complete Healthcare Services of
Jasper, Texas to be eligible for membership in the credit union.

An application was received from Texas Employees Credit Union,
Dallas, Texas to expand its field of membership. The proposal would
permit the employees of J & S Framing Contractors, L.L.C. to be
eligible for membership in the credit union.

An application was received from Gulf Employees Credit Union,
Groves, Texas to expand its field of membership. The proposal would
permit the employees of the stores included in the membership of the
Parkdale Mall Merchants’ Association to be eligible for membership
in the credit union.

An application was received from Presbyterian Healthcare System
Credit Union, Dallas, Texas to expand its field of membership. The
proposal would permit the employees of Texas Health Resources
(THR), its subsidiaries, affiliates and successors and their families
to be eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
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Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699.

TRD-9802343
Harold E. Feeney
Commissioner
Texas Credit Union Department
Filed: February 17, 1998

♦ ♦ ♦
Texas Education Agency
Corrections of Error

The Texas Education Agency adopted the repeal 19 TAC §177.1. The
rule appeared in the February 6, 1998, issue of theTexas Register,
(23 TexReg 1020).

In the public comment section of the preamble, the phrase “no public
comments were received regarding adoption of the new rule” should
read “no public comments were received regarding adoption of the
repealed section.”

The Texas Education Agency adopted new 19 TAC §247.1 and
§247.2. The rules appeared in the February 6, 1998, issue of the
Texas Register, (23 TexReg 1022).

The proposal publication date for new 19 TAC Chapter 247 was
published as “November 28, 1997” and should read “December 5,
1997.”

The Texas Education Agency filed an open meeting notice for the
State Board of Education Committee on School Finance/Permanent
School Fund. The notice was published in the January 16, 1998,
issue of theTexas Register, (23 TexReg 432).

On page 433, the room number for the meeting was filed as Room
1–104; however, the publication shows Room 1–100.

The Texas Education Agency filed an open meeting notice for the
State Board of Education Committee on School. The notice was
published in the January 16, 1998, issue of theTexas Register(23
TexReg 433).

On page 433 contained two errors, the room number for the meeting
was filed as Room 1–111; however, the publication shows Room 1–
100. Also, in the agenda section, the phrase “agenda items remain as
originally posted” should read “the agenda has been revised by the
addition of a new section item.”

The Texas Education Agency adopted the repeal of 19 TAC
§153.1021. The rule appeared in the February 6, 1998, issue of the
Texas Register, (23 TexReg 545).

On page 546, preamble, first column, last paragraph, the sentence
“In subsection (k), language was added relating effective date for
substitute teacher being eligible for creditable service” and should
read “In subsection (k) language was added relating to the effective
date for a substitute teacher being eligible for creditable service.”

On page 546, preamble, second column, fifth paragraph, the phrase
“rules that were in effect prior to Senate Bill” should read “rules that
were in effect prior to Senate Bill 1”.

General Land Office
Notice of Availability and Request for Comments on a Pro-
posed Settlement of Natural Resource Damages Claim

AGENCIES: Texas General Land Office, Texas Natural Resource
Conservation Commission, and the Texas Parks and Wildlife Depart-
ment; hereinafter collectively referred to as the "Natural Resource
Trustees".

ACTION: Notice of Availability of a proposed settlement and of a
30-day period for public comment on the settlement.

SUMMARY: Notice is hereby given of the following proposed
resolution of a claim for natural resource damages under the Oil Spill
Prevention and Response Act and the Oil Pollution Act.

The Natural Resource Trustees have reached a proposed agreement
with Crown Central Petroleum Corporation (Crown Central) to
resolve Crown Central’s liability for injuries to natural resources and
the services they provide caused by a discharge of crude oil into
waters of the State of Texas.

On September 30, 1996 an eight-inch diameter gate valve, located
on a line connected to a crude oil tank, cracked and caused crude
oil to be discharged into a drainage system on Crown Centralþs
tank farm in Pasadena, Texas. An estimated 1,000 barrels of crude
oil entered the waters of Little Vince Bayou and Vince Bayou in
Pasadena. Although Crown Central satisfactorily responded to and
cleaned up the oil spill, the Natural Resource Trustees documented
injuries to natural resources as a result of the incident, including bird
mortality, fish mortality, oiled surface waters and riparian vegetation,
and oiled sediments below the water column. The Natural Resource
Trustees have determined that construction of a 0.3 acre emergent
wetland will adequately compensate for lost natural resources caused
by the spill.

The proposed settlement requires Crown Central to pay the Natural
Resource Trustees the sum of Seven Thousand Five Hundred Dollars
($7,500). This sum will be used to construct the wetland and to
fund the expenses of the Natural Resource Trustees to monitor its
construction and development. The proposed settlement also requires
Crown Central to pay the administrative costs of the Natural Resource
Trustees in assessing the natural resource damages and determining
adequate compensation.

The opportunity for public review and comment on the proposed
settlement announced in this notice is required under applicable state
and federal law. Interested members of the public may obtain a copy
of the proposed settlement by contacting Ingrid K. Hansen, Director,
Natural Resource Damage Assessment, Texas General Land Office,
1700 North Congress Avenue, Room 626, Austin, Texas 78701-1495,
(512) 463-5091.

Interested parties may submit comments to Ingrid K. Hansen, Direc-
tor, Natural Resource Damage Assessment, Texas General Land Of-
fice, 1700 North Congress Avenue, Room 626, Austin, Texas 78701-
1495, (512) 463-5091. Written comments will be considered by
the Natural Resource Trustees in finalizing the proposed settlement.
Comments must be received by 5:00 p.m. on March 30, 1998.

TRD-9802400
Garry Mauro
Commissioner
General Land Office
Filed: February 18, 1998

♦ ♦ ♦
General Services Commission
Notice of Request for Proposals from Consultant Firms
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Introduction: In accordance with the provisions of Texas Govern-
ment Code, the Chapter 2254, Subchapter B, the General Services
Commission hereby publishes this Notice of Request for Proposal
from Consultant Firms qualified to research the state’s telecommu-
nications needs, to recommend immediate actions to reduce costs on
the existing statewide network, to propose and evaluate alternatives
to the current network design, and to prepare technical specifica-
tions and solicitation documents for a competitive acquisition of the
equipment, facilities and services needed to implement the selected
network design for the State of Texas telecommunications network
(TEX-AN 2000).

Basis of Award: (1) The relative thoroughness, professional quality
and merit of the proposer’s plan to provide the consulting services
sought in the RFP. (2) The overall qualifications, abilities, and
experience of the proposer to provide the consulting services sought
in the RFP. Qualifications include, but are not limited to, expertise
in telecommunications engineering, telecommunications design, and
in analysis of prices. Particular attention will be focused on
proposer’s client references and experience. (3) The qualifications
and experience of the proposer’s personnel who will be assigned
to the project, and the adequacy of the proposed staffing plan to
complete the service sought in a timely fashion. (4) Reasonableness
of the proposed compensation for the services sought.

Copies of the RFP: To receive a copy of the Request for Pro-
posals, please contact: Mr. Bruce H. Schremp, Assistant Direc-
tor, Telecommunications Services Division, General Services Com-
mission, P.O. Box 13047, 1711 San Jacinto, Room 143, Austin,
Texas 78711, Phone: 512/463-3455, Fax: 512/463-3304, e-mail:
bruce.schremp@gsc.state.tx.us

Mandatory Pre-Proposal Conference: A MANDATORY PRE-
PROPOSAL CONFERENCE is scheduled for March 12, 1998,
in Austin, Texas. Late arrivals/failure of a proposer to attend
this conference will result in disqualification of such proposer(s)
subsequent proposal(s). Written questions concerning the RFP will
be answered at this time. Information concerning the pre-proposal
conference can be obtained from Mr. Bruce H. Schremp, Assistant
Director, Telecommunications Services Division, General Services
Commission, at the above address and phone number.

Closing Date for Receipt of Proposal: The proposal must be
submitted and postmarked or date/time stamped by Bid Tabulation,
General Services Commission, Central Services Building, Room 180,
P.O. Box 13047, 1711 San Jacinto Blvd., Austin, Texas 78711, no
later than 3:00 p.m., Central Standard Time, March 31, 1998. Offers
received after that time, will not be accepted.

TRD-9802348
Judy Ponder
General Counsel
General Services Commission
Filed: February 17, 1998

♦ ♦ ♦
Notice to Bidders

NTB 94-015A-303 NOTICE TO BIDDERS

SEALED BIDS WILL BE RECEIVED BY GENERAL SERVICES
COMMISSION (GSC), FACILITIES CONSTRUCTION AND
SPACE MANAGEMENT DIVISION (FCSM), AUSTIN, TEXAS,
ON MARCH 24, 1998 AT 2:00 PM, FOR:

Project No. 94-015A-303:Tenant Finishes for State Health & Hu-
man Services Office Building, Tarrant County Resource Connection

Site, 1501 Circle Drive, Fort Worth, Texas. The approximate cost
range for this project is $250,000.00 to $350,000.00.

Bid Receipt Location: Komatsu/Rangel, Inc. 550 Bailey Avenue,
Suite 102, Fort Worth, Texas 76107.

Contractor Qualifications: Prime contractors should submit infor-
mation to the FCSM Division on FCSM’s Contractor Qualification
Form to document compliance with contractor’s qualification require-
ments established for this project. Telephone (512) 463-3417 to ob-
tain form. Information is to be used in determining if a contractor is
qualified to receive a Contract Award for the project. Proposed bid-
ders are advised that Contractor Qualification Forms must be received
and accepted by FCSM as a prerequisit to contractor receiving bid
documents from the Architect. Contractor’s failure to provide infor-
mation regarding all requirements may delay acceptance which will
delay receiving bid documents. Contractors must submit qualifica-
tions not later than 5:00 PM, March 17, 1998.

Bid Documents: Plans and specifications will be available after
March 2, 1998, for prime contractors from Komatsu/Rangel, Inc., 550
Bailey Avenue, Suite 102, Fort Worth, Texas, 76107, (817) 332-1914,
upon deposit of $75.00 per set. Bid documents will be available for
review at the FCSM Division Office, Komatsu/Rangel, Inc., and the
Plan Rooms of The Builders Exchange of Texas, Associated Builders
and Contractors in Dallas, Associated General Contractors and F.W.
Dodge Corporation in Fort Worth and Dallas.

Pre-Bid Conference: There will be a Pre-Bid Conference on
Tuesday, March 17, 1998, at 10:00 AM, at the lobby of the Resource
Connection Welcome Center, 1100 Circle Drive (go to 5000 Campus
Drive, turn onto Raymond Barber Road at Worth Baptist Church
and follow sign to Resource Connection and Welcome Center), Fort
Worth, Texas. A tour of the State Health & Human Services Office
Building will be included.

BIDS ARE TO BE MADE IN ACCORDANCE WITH STATE
PROCEDURES.

To be run in : Dallas Morning News, Fort Worth Star-Telegram 1
Time on Sunday, February 22, 1998; and 1 Time on Wednesday,
February 25, 1998.

TRD-9802350
Judy Ponder
General Counsel
General Services Commission
Filed: February 17, 1998

♦ ♦ ♦
Texas Department of Health
Corrections of Error

The Texas Department of Health proposed new 25 TAC §§241.50–
241.67. The rules appeared in the February 6, 1998, issue of the
Texas Register, (23 TexReg 898).

On page 900, §241.50, the definition of “Principal display panel”
is included in the definition of “Potable water” and looks like one
definition.

♦ ♦ ♦
The Texas Department of Health adopted the repeal of 25 TAC
§§137.1–137.4, 137.11–137.13, 137.21–137.23, and 137.31–137.34,
and 137.36–137.55. The rules appeared in the January 30, 1998,
issue of theTexas Register, (23 TexReg 757).
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On page 757, preamble, first paragraph, second sentence, the issue
number of theTexas Registershould state “(22 TexReg 6818)”,
instead of “TexReg 6818)”.

On page 758, preamble, second response, fourth sentence, a colon
should be inserted after the word “relettered”.

On page 759, preamble, 10th response, the rule cite should state
“§137.21(d)(8)(A)” instead of “§137.21(d)(8)(a)”.

On page 760, preamble, 19th response, the word “to” should be
inserted between the words “concurrence” and “the”.

On page 763, list of commenters, should state “Maternidad Cristo
Rey” instead of “Materidad Cristo Rey”.

On page 779, §137.49(c), the rule text should state “A center shall
ensure that its birth attendants cause the newborn screening tests to
be performed as required by:” instead of “A center shall ensure that
its birth attendants”.

On page 781, §137.55(a), the rule text should state “midwife(ives)
does not” instead of “midwife(ives) do not”.

♦ ♦ ♦
Texas Department of Health
Conversion Chart for Hospital Licensing

23 TexReg 2040 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2041



[graphic]

23 TexReg 2042 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2043



[graphic]

23 TexReg 2044 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2045



[graphic]

23 TexReg 2046 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2047



[graphic]

23 TexReg 2048 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2049



[graphic]

23 TexReg 2050 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2051



[graphic]

23 TexReg 2052 February 27, 1998 Texas Register



[graphic]

IN ADDITION February 27, 1998 23 TexReg 2053



[graphic]

23 TexReg 2054 February 27, 1998 Texas Register



[graphic]

TRD-9802141
Susan K. Steeg
General Counsel
Texas Department of Health

Filed: February 13, 1998

♦ ♦ ♦
Designation of Site Serving Medically Underserved Popula-
tions
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The Texas Department of Health (department) is required under
Texas Civil Statutes, Article 4495b, §3.06, to designate sites serving
medically underserved populations. In addition, the department is
required to publish notice of its designations in the Texas Register
and to provide an opportunity for public comment on the designations.

Accordingly, the department has designated the following as a site
serving medically underserved populations: Joe Kegans State Jail,
707 Top Street, Houston, Texas 77002. Designation is based on
proven eligibility as a site serving a disproportionate number of clients
eligible for federal, state or locally funded health care programs.

Oral and written comments on this designation may be directed to
Dora A. McDonald, Chief, Bureau of State Health Data and Policy
Analysis, Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756; (512) 458-7261. Comments will be accepted for 30
days from the publication date of this notice.

TRD-9802067
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 12, 1998

♦ ♦ ♦
Notice of Intent to Revoke a Radioactive Material License

Pursuant to Texas Regulations for Control of Radiation (TRCR), Part
13, (25 TAC §289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed a complaint against
the following licensee: Parsons Engineering Science, Inc., Austin,
L04956.

The department intends to revoke the radioactive material license;
order the licensee to cease and desist use of such radioactive materials;
order the licensee to divest itself of the radioactive material; and order
the licensee to present evidence satisfactory to the bureau that it has
complied with the order and the provisions of the Health and Safety
Code, Chapter 401. If the fee is paid within 30 days of the date of
the complaint, the department will not issue an order.

This notice affords the opportunity to the licensee for a hearing
to show cause why the radioactive material license should not be
revoked. A written request for a hearing must be received by the
bureau within 30 days from the date of service of the complaint to
be valid. Such written request must be filed with Richard A. Ratliff,
P.E., Chief, Bureau of Radiation Control (Director, Radiation Control
Program), 1100 West 49th Street, Austin, Texas 78756-3189. Should
no request for a public hearing be timely filed or if the fee is not paid,
the radioactive material license will be revoked at the end of the 30-
day period of notice. A copy of all relevant material is available
for public inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Texas, Monday-Friday, 8:00 a.m.
to 5:00 p.m. (except holidays).

TRD-9802342
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: February 17, 1998

♦ ♦ ♦
Health and Human Services Commission
Texas Integrated Enrollment and Services Project Vendor Fo-
rum

The Health and Human Services Commission announces a Vendor
Forum and presentation of the Texas Integrated Enrollment and
Services (TIES) Project model. To be held on Wednesday, March 4,
1998 from 1:00-5:00 p.m. at the Brown-Heatly State Office Building,
4900 North Lamar, Room 1420.

House Bill 2777, passed in the 1997 legislative session, directs the
Health and Human Services Commission "to develop and implement a
plan for the integration of services and functions relating to eligibility
determination and service delivery by health and human services
agencies, the Texas Workforce Commission, and other agencies."
The plan, to be released in the spring, will include a reengineering
of the eligibility determination business process, streamlined service
delivery system, a unified and integrated process for the transition
from welfare to work, and improved access to benefits and services
for clients.

The interagency project team has identified more than 30 programs
administered by the Texas Department of Human Services, Texas De-
partment of Health, and Texas Workforce Commission for inclusion
in the plan. The goals of the project are to improve access to and
quality of services, customer service, information systems, perfor-
mance and outcomes, and cost effectiveness.

In addition to the development of a reengineered business process,
H.B. 2777 authorizes the procurement of an automated system to
support the new business process. It is anticipated that a Request
for Offers will be released by the Health and Human Services
Commission in the late spring of 1998 with a contract award in the
late fall of 1998. The forum on March 4 will include an overview
of the proposed model and an opportunity for potential vendors and
interested members of the public to provide input and ask questions.

A summary of the proposed model will be available at the TIES
Project website (http://www.hhsc.state.tx.us/ties97) or by contacting
the TIES Project office at (512) 490-0531.

TRD-9802409
Marina Henderson
Executive Deputy Commissioner
Health and Human Services Commission
Filed: February 18, 1998

♦ ♦ ♦
Houston-Galveston Area Council
Request for Proposal

Contact:

Jerry Bobo, Transportation Program Manager, 3555 Timmons Lane,
Suite 500, Houston, Texas 77027 (713) 993–4571.

Description:

The Houston Galveston Area Council (H-GAC) as the Metropolitan
Planning Organization (MPO) is requesting written proposals to
perform primary and secondary data collection on selected added-
capacity candidate projects in the first ten year project list ofVISION
2020, the regional metropolitan transportation plan. The primary
objective of this study is to gather traffic and transportation system
data to enable H-GAC to determine whether adding single-occupant
vehicle capacity to an existing roadway facility or corridor is justified
according to the CMS plan. The Request for Proposal (RFP) can be
reviewed on H-GAC’s web page at www.hgac.cog.tx.us. Also, a copy
of the RFP can be obtained at the H-GAC offices at 3555 Timmons
Lane, Suite 500, Houston, Texas, 77027, or by contacting Mr. Jerry
Bobo at (713) 993–4571.
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A pre-proposal meeting is scheduled for Tuesday, March 3, 1998 at
2:00 p.m. at H-GAC’s Conference Room “A” (Second Floor of 3555
Timmons Lane, Houston, Texas 77027). Questions from consultants
concerning any aspect of the RFP will be addressed during this
meeting. Please RSVP to Mr. Ilyas Choudry at (713) 993–4564, if
you plan to attend. The deadline for the submission of this proposal
is Tuesday, March 24, 1998, by 12:00 noon.

TRD-9802234
Alan Clark
MPO Director
Houston Galveston Area Council
Filed: February 13, 1998

♦ ♦ ♦
Texas Department of Insurance
Notice

The Commissioner of Insurance, or his designee, will consider
approval of a rate filing request submitted by Liberty Insurance
Corporation proposing to use rates outside the flexibility band
promulgated by the Commissioner of Insurance pursuant to Texas
Insurance Code Annotated art. 5.101, §3(g). They are proposing to
use rates ranging from +44% to +60% above the benchmark for bodily
injury, property damage, personal injury protection, and medical
payments; +109% above the benchmark for comprehensive and
collision coverages; and +30% above the benchmark for uninsured
motorists, all by classification for all territories for private passenger
automobile insurance.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary, Phil Presley, at the Texas Department of Insurance,
MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within 30 days
after publication of this notice.

TRD-9802047
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 11, 1998

♦ ♦ ♦
Notice

The Commissioner of Insurance, or his designee, will consider ap-
proval of three rate filing requests submitted by GEICO Insurance
Corporation proposing to use rates outside the flexibility band pro-
mulgated by the Commissioner of Insurance pursuant to Texas In-
surance Code Annotated art. 5.101, §3(g). 1) Government Em-
ployees Insurance Company and 2) GEICO General Insurance Com-
pany are proposing to use various percentages ranging from +18% to
+53.1% above the benchmark for medical payments; +110.1% above
the benchmark for uninsured motorists/property damage; and -2.7%
below the benchmark to +37.3% above the benchmark for collision;
and also rates ranging from -23.4% below the benchmark to +17.8%
above the benchmark for bodily injury, property damage, personal
injury protection, uninsured motorists/bodily injury, comprehensive,
rental reimbursement, and CB radio coverages, all by classification
for all territories for private passenger automobile insurance. 3) GE-
ICO Indemnity Company is proposing to use a rate of +40.5% above

the benchmark for bodily injury; +78.4% above the benchmark for
personal injury protection; +86.9% above the benchmark for medical
payments; +60.3% above the benchmark for uninsured motorists/bod-
ily injury; +177.3% for uninsured motorists/property damage; +79%
above the benchmark for collision; +33% above the benchmark for
comprehensive; +21.9% for property damage; and +30% for rental
reimbursement and CB radio coverages for all classifications and ter-
ritories for private passenger automobile insurance.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary, Phil Presley, at the Texas Department of Insurance,
MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within 30 days
after publication of this notice.

TRD-9802048
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 11, 1998

♦ ♦ ♦
Notice Of Public Hearing

The Commissioner of Insurance will hold a public hearing under
Docket Number 2342 on April 1, 1998 at 9:00 a.m. in Room 100 of
the Texas Department of Insurance Building, 333 Guadalupe Street
in Austin, Texas, to consider a petition by the staff of the Texas
Department of Insurance proposing the adoption of (i) amendments
to the rating rules in the Homeowners Section and Dwelling Section
of the Texas Personal Lines Manual (Manual) to provide mandatory
credits under a homeowners policy and dwelling policy for metal
roof coverings on residential risks which meet the Underwriters
Laboratories (U.L.) test criteria under U.L. Standard 2218 that
establishes a classification system for measuring the impact resistance
of roof coverings; (ii) Endorsement HO-145, Exclusion of Cosmetic
Damage to Roof Coverings Caused by Hail, for attachment to Texas
Homeowners Forms (HO-A, HO-B, and HO-C) and Endorsement
NumberTDP-022, Exclusion of Cosmetic Damage to Roof Coverings
Caused by Hail, for attachment to Texas Dwelling Forms (TDP-
1, TDP-2, and TDP-3), each of which provides for the exclusion
of coverage for cosmetic damage caused by hail to roof coverings
installed on risks that are eligible for and are receiving premium
credits for the installation of a roof covering meeting U.L. Standard
2218 or such other standard as may be approved by the commissioner;
and (iii) amendments to the policy writing and rating rules in the
Homeowners and Dwelling Sections of the Manual to specify the
requirements for the attachment of Endorsement Number HO-145
and Endorsement TDP-022 for the exclusion of cosmetic damage to
roof coverings caused by hail.

The petition requests consideration of the adoption of amendments to
two rating rules in the Texas Personal Lines Manual.

(1) In the Homeowners Section, staff proposes amendments to Rule
VI.N. entitled "Mandatory Roofing Credits" that delete the language
contained in subparagraphs 1. and 2. prohibiting the application of
the mandatory roofing credits to metal roof coverings.

(2) In the Dwelling Section, staff proposes amendments to Rule
VI.K. entitled "Mandatory Roofing Credits" that delete the language
contained in subparagraphs 1. and 2. prohibiting the application of
the mandatory roofing credits to metal roof coverings.
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These amendments propose the deletion of language in the Manual
rules contained in the Homeowners Section and Dwelling Section
of the Manual that restricts metal roof coverings from eligibility to
receive the mandatory premium credits for the installation of impact
resistant roof coverings that meet U.L. Standard 2218. The removal of
such restrictions allows insurers to apply the mandatory roof credits to
homeowners policies and dwelling policies for residential risks which
have installed metal roof coverings that meet the impact resistance
classifications of U.L. Standard 2218.

The petition also requests the consideration and adoption of two new
endorsements that are to be promulgated by the commissioner.

(1) Endorsement Number HO-145 entitled "Exclusion of Cosmetic
Damage to Roof Coverings Caused by Hail" is for attachment to
Texas Homeowners Forms (HO-A, HO-B, and HO-C).

(2) Endorsement Number TDP-022, entitled "Exclusion of Cosmetic
Damage to Roof Coverings Caused by Hail" is for attachment to
Texas Dwelling Forms (TPD-1, TPD-2, and TPD-3).

The endorsements amend the homeowners policy and the dwelling
policy by adding a new exclusion to the policies that excludes
coverage for cosmetic loss or damage to roof coverings caused by the
peril of hail. Cosmetic loss or damage is defined in the endorsements
to mean only that damage that alters the physical appearance of the
roof covering but does not result in damage that allows penetration
of water through the roof covering or does not result in the failure
of the roof covering to perform its intended function. In addition,
the endorsements define roof covering to mean the roofing material
exposed to the weather, the underlayments applied for moisture
protection, and all flashings required in the replacement of a roof
covering. The endorsements clearly state coverage is afforded for
hail damage to roof coverings that results in damage that allows
the penetration of water through the roof covering or that results
in the failure of the roof covering to perform its intended function.
The endorsements may only be attached to homeowners or dwelling
policies insuring risks eligible for and receiving credits for the
installation of impact resistant roof coverings. The endorsements
are optional and insurers may or may not choose to attach such
endorsements to a homeowners or dwelling policy. Homeowners may
or may not choose to accept the endorsement if the insured declines
to sign the endorsement, the insurer may offer to issue the policy
without the application of a mandatory or optional roofing credit. If
the endorsements are attached to a homeowners or dwelling policy,
the insured must sign the endorsement with an original signature to
ensure that the insured understands that cosmetic damage has been
excluded from coverage under the homeowners or dwelling policy.

The petition also proposes the consideration and adoption of amend-
ments to two rating rules in the Texas Personal Lines Manual by
adding new subparagraphs to address the writing of the Endorsement
Nos. HO-145 and TDP-022 which exclude coverage under a home-
owners and dwelling policy for cosmetic damage to roof coverings
caused by the peril of hail.

(1) In the Homeowners Section of the Manual, staff proposes an
amendment to Rule VI.N. entitled "Mandatory Roofing Credits" by
adding a new subparagraph 7 which specifies the requirements gov-
erning the writing of Endorsement HO-145, Exclusion of Cosmetic
Damage to Roof Coverings Caused by the Peril of Hail.

(2) In the Dwelling Section of the Manual, staff proposes an
amendment to Rule VI.K., entitled "Mandatory Roofing Credits"
by adding a new subparagraph 7 which specifies the requirements
governing the writing of Endorsement Number TDP-022, Exclusion
of Cosmetic Damage to Roof Coverings Caused by the Peril of Hail.

The proposed amendments provide that (i) the endorsements are
optional and may be attached only to a policy insuring a risk eligible
for and receiving a premium credit for the installation of an impact
resistant roof covering; (ii) the endorsements may be attached at the
inception date of a new policy or renewal policy or during the term of
a policy on the date the roof covering premium credit is applied to the
policy; (iii) the endorsements must be signed by the insured with an
original signature and failure to do so will void the endorsement; (iv)
the signed endorsement does not have to be provided on a renewal
policy if the renewal policy is accomplished by renewal certificate;
and (v) if the insured declines to sign the endorsement, the insurer
may offer to issue the policy without the application of a mandatory
or optional roofing credit.

The proposed endorsements and Manual rules are necessary to pro-
vide mandatory roof covering credits for residential risks which have
metal roof coverings that meet the impact resistance classifications of
U.L. Standard 2218. The application of mandatory roofing credits to
metal roof coverings was originally prohibited in the Manual rules be-
cause of a concern that although many types of metal roof coverings
might meet U.L. Standard 2218 for impact resistance, nevertheless,
they would suffer cosmetic damage in hail storms requiring replace-
ment of the metal roof covering. It would have been inappropriate
to apply premium credits to risks with metal roof coverings meeting
U.L. Standard 2218 without assurances of a corresponding reduc-
tion in losses. In general, metal roof coverings are very durable and
have excellent impact resistance capabilities, however, metal roofing
is also susceptible to cosmetic damage which constitutes a covered
loss under an insurance policy.

Part of the proposal in the petition, addresses the issue of cosmetic
damage to roof coverings caused by hail through the use of exclusion
endorsements for such cosmetic damage. The availability of the
exclusion endorsements for cosmetic damage to roof coverings caused
by hail provides the necessary assurances to the insurers that the
exposure of loss to roof coverings from cosmetic hail damage is
sufficiently reduced to offset the reduction in premium. The proposed
adoption of exclusion endorsements for cosmetic damage to roof
coverings caused by hail will eliminate the concern of providing a
premium credit for a metal roof covering without a corresponding
reduction in exposure to loss from cosmetic damage to metal roof
coverings. The proposed amendments apply the mandatory roofing
credits to metal roof coverings in the same manner and to the same
extent as the credits currently apply to other types of roof coverings.

Additionally, the proposed adoption of the exclusion endorsements
for the homeowners and dwelling policies is necessary to provide a
means of addressing the general concern of cosmetic loss or damage
to all types of roof coverings which are receiving a premium credit
for meeting U.L. Standard 2218. The availability of mandatory
roofing credits for the installation of impact resistant roof coverings
meeting U.L. Standard 2218 contemplates that the installation of
impact resistant roof coverings will afford some assurance to insurers
that losses from hail will be reduced to offset the loss in premium
from the application of the mandatory credits. It is anticipated that
many different types of roof coverings will be developed with the
capacity to meet the requirements of U.L. Standard 2218. However,
a concern still exist that these roof coverings, which may not rupture
in the event of a hail storm, will sustain cosmetic damage caused
by hail which is a covered loss under an insurance policy requiring
replacement of the roof. It would be inappropriate to mandate that
insurers provide premium credits for impact resistant roof coverings
when an exposure to cosmetic damage exists that subjects the insurer
to claims for the repair or replacement of roof coverings sustaining
only cosmetic damage. If the insurer has provided a mandatory credit
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for the installation of an impact resistant roof covering, it is fair and
reasonable to allow insurers the option of excluding cosmetic damage
to all roof coverings caused by hail through the attachment of an
endorsement.

At the public hearing held on December 3, 1997, many commenters
expressed concerns with the exposure of cosmetic damage caused
by hail to roof coverings. Although the majority of the comments
focused on cosmetic damage to metal roofing, the exposure of
cosmetic damage to roof coverings caused by hail is present for
many different types of roof coverings. The endorsements proposed
in staff’s petition will apply to any type of roof covering installed on
a risk that is eligible for and is receiving a credit for the installation
of a roof covering meeting U.L. Standard 2218. The proposed
rules for the attachment of Endorsement Number HO-145 and TDP-
022 to a homeowners or dwelling policy are necessary to specify
the appropriate manner in which these endorsements are attached
to a homeowners or dwelling policy. To ensure that policyholders
are aware of the exclusion of cosmetic loss or damage under a
homeowners or dwelling policy, the endorsements will require an
original signature of the insured indicating the insured has been
provided a copy of the endorsement and has been provided with
information as to the coverage being excluded. In those instances
where an insured chooses not to sign the endorsement, the insurer
may then offer to write the policy without the endorsement attached
and without applying a mandatory or optional roofing credit.

The commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.35, 5.101, 5.96, and 5.98.

Copies of the full text of the staff petition, the proposed amendments
to the Manual rules, and the proposed endorsements are available for
review in the Office of the Chief Clerk of the Texas Department of
Insurance, 333 Guadalupe Street, Austin, Texas, 78714-9104. For
further information or to request copies of the petition and proposed
amendments, please contact Sylvia Gutierrez at (512) 463-6326,
(refer the reference Number P-0298-08-I)

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in theTexas Register
to the Office of the Chief Clerk, P. O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of the comment
should be submitted to Lyndon Anderson, Associate Commissioner
for the Property and Casualty Division, P. O. Box 149104, MC 103-
1A, Austin, Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts action taken under this article from the requirements
of the Administrative Procedure Act (Government Code, Title 10, ch.
2001).

TRD-9802411
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 18, 1998

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.

Application for admission to Texas of HHS Texas Management, L.P.,
a foreign third party administrator. The home office is Atlanta,
Georgia.

Application for incorporation in Texas of Administrative Management
Services, Inc., a domestic third party administrator. The home office
is Dallas, Texas.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-9802379
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: February 18, 1998

♦ ♦ ♦
Texas Department Of Mental Health And Mental
Retardation
Notice To Bidders

Sealed bids will be received by the Texas Department of Mental
Health and Mental Retardation, Maintenance and Construction, at
909 W. 45th St., Bldg. 3, Room 149, Austin, Texas 78756,
Telephone: (512) 206-5880 until 2:00 p.m., Tuesday, March 17, 1998,
for Project Number 97-052-670 Energy Cost Reduction Measures,
Corpus Christi State School, 902 Airport Road, Corpus Christi, Texas
78408.

A mandatory pre-bid conference will be held at 10:00 a.m., Wednes-
day, March 4, 1998, at the Pavilion Double Class Room, Building
535, Corpus Christi State School, 902 Airport Road, Corpus Christi,
Texas 78408, Telephone: (512) 888-5301. Attendance at the pre-bid
conference is MANDATORY. A bid will not be accepted from any
bidder that has not attended the pre-bid conference.

Plans and specifications are available from Wesley Stidham, Project
Manager, Ventana Energy Services, Inc., 815 Brazos, Ste. 1000,
Austin, Texas 78701, Telephone: (512) 472-1398. A $50.00 deposit
is required. Work consists primarily of replacement of selected HVAC
units, installation of lighting retrofits and an energy management
system. The estimated project contract amount is $291,079.20.

Bids will be received in accordance with state procedures.

TRD-9802419
Charles Cooper
Chair, MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: February 18, 1998

♦ ♦ ♦
Notice To Bidders

Sealed bids will be received by the Texas Department of Mental
Health and Mental Retardation, Maintenance and Construction, at 909
W. 45th St., Bldg. 3, Room 149, Austin, Texas 78756, Telephone:
(512) 206-5880 until 2:00 p.m., Tuesday, March 24, 1998, for Project
Number 97-030-660 Energy Cost Reduction Measures, Denton State
School, State School Road off IH 35, Denton, Texas 76202.

A mandatory pre-bid conference will be held at 9:30 a.m., Wednesday,
March 4, 1998, in Building 503 - Admin. Conference Room, Denton
State School, State School Road off IH 35, Denton, Texas 76202,
Telephone: (940) 891-0342. Attendance at the pre-bid conference is
MANDATORY. A bid will not be accepted from any bidder that has
not attended the pre-bid conference.
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Plans and specifications will be available February 19, 1998, from
Kinsman & Associates, Consulting Engineers, 1701 Greenville
Avenue, Ste. 600, Richardson, Texas 75081, Telephone: (972)
644-7876. A $100.00 deposit is required. Work consists of
HVAC Conversions & Replacements, Lighting Conversions and EMS
Expansions. The estimated project contract amount is $1,275,804.80.

Bids will be received in accordance with state procedures.

TRD-9802418
Charles Cooper
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: February 18, 1998

♦ ♦ ♦
Notice of Public Hearing On Medicaid Rates

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) and the Texas Health and Human Services Commission
will jointly conduct a public hearing to receive comments on
proposed reimbursements for the following Medicaid programs: state-
operated community-based ICF/MR rate for West Texas Community
Mental Health and Mental Retardation Center (Towncreek, Hamilton,
Fordham, and Main Street homes) effective January 1, 1998, through
December 31, 1998. The public hearing is held in compliance
with Title 1, Texas Administrative Code, Chapter 355, Subchapter
A, §355.2(h) and Title 25, Texas Administrative Code, Chapter
409, Subchapter A, §409.002(h), which requires a public hearing on
proposed reimbursement rates for medical assistance programs.

The public hearing will be held at 9:00 a.m., Friday, March 6, 1998, in
Room 328, of the main TDMHMR Central Office building (Building
2) at 909 West 45th Street in Austin, Texas.

Persons who wish to offer testimony but who are unable to attend
the hearing may submit written comments which must be received
by noon the day of the hearing. The written comments should be
sent to the Data Analysis Section, Medicaid Administration, Texas
Department of Mental Health and Mental Retardation, P.O. Box
12668, Austin, Texas 78711-2668 or faxed to (512) 206-5725.

Interested parties may obtain a copy of the reimbursement briefing
package by calling the Data Analysis Section at (512) 206-5680. If
interpreters for the hearing impaired are required, please contact the
Data Analysis Section at the number given above at least 72 hours in
advance of the hearing.

TRD-9802417
Charles Cooper
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: February 18, 1998

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Notice of Application To Appropriate Public Waters of The
State of Texas

The following notices of application for permits to appropriate Public
Waters of the State of Texas were issued during the period January
21, 1998 through January 22, 1998.

HAUSMAN ROAD WATER SUPPLY CORPORATION, 98 Freder-
icksburg Road, San Antonio, Texas 78288; seeks an extension of

time to commence and complete construction of a reservoir pursuant
to Section 11.145, Texas Water Code, and Texas Natural Resource
Conservation Commission Rules 30 TAC Section 295.1, et seq. Wa-
ter Use Permit Number 5469 includes authorization for the Hausman
Water Supply Corporation to construct and maintain a 400 acre-foot
reservoir on Leon Creek, tributary of the San Antonio River in Bexar
County, approximately 12 miles northwest of the county courthouse,
and to divert not to exceed 1500 acre-feet of water per annum from
the reservoir for industrial, irrigation, recreation and other benefi-
cial uses. Diversion is authorized at a maximum rate of 30 cubic
feet per second. The permit includes a requirement that construc-
tion of the reservoir was to commence by December 2, 1995 and be
completed by December 2, 1996. A subsequent extension of time
was issued by the Commission that established December 2, 1997
as the new commencement date and December 2, 1998 as the new
completion date. Hausman Road Water Supply Corporation currently
seeks authorization for an additional extension of time to commence
and complete construct of the reservoir. The new proposed date for
commencement is December 2, 1998 and the new proposed date for
completion is December 2, 1999. The applicant has indicated they
need this time extension to allow: 1) for the completion of a Corp
of Engineers Section 404 Permit review, which was delayed by sig-
nificant archaeological findings at the proposed reservoir site; 2) for
delays related to the implementation of legislation and rules creating
the Edwards Aquifer Authority and the cost of using water from the
Edwards Aquifer; and 3) adequate time for the applicant to finalize
their possible transfer or conveyance of Permit Number 5469.

ALBERT AND LINDA GREEN AND JAMES GREEN, 7117
Woodhollow Drive, #423, Austin, Texas 78731; Application Number
5604 for a permit to divert and use not to exceed 8 acre-feet of surface
water per year from the San Marcos River, tributary of the Guadalupe
River, Guadalupe River Basin. Diverted water will be used to irrigate
25 acres of land in Guadalupe County, approximately 21 miles north
of Seguin, Texas and 0.1 miles south of Martindale, Texas.

If a hearing request is filed, the Executive Director will not approve
the application and will forward the application and hearing request
to the TNRCC Commissioners for their consideration at a scheduled
Commission meeting. If a hearing is held, it will be a legal proceeding
similar to civil trials in state district court.

If you wish to appeal a permit issued by the Executive Director, you
may do so by filing a written Motion for Reconsideration with the
Chief Clerk of the Commission no later than 20 days after the date
the Executive Director signs the permit.

Requests for a public hearing must be submitted in writing to the
Chief Clerk’s Office, MC 105, TNRCC, P.O. Box 13087, Austin, TX
78711-3087. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.

TRD-9802416
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 18, 1998

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions
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The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) pursuant to the Texas Water Code
(TWC), §7.075. Section 7.705 requires that before the TNRCC may
approve these AOs, the TNRCC shall allow the public an opportunity
to submit written comments on the proposed AOs. Section 7.075
requires that notice of the opportunity to comment must be published
in the Texas Register not later than the 30th day before the date on
which the public comment period closes, which in this case is March
28, 1998. Section 7.075 also requires that the TNRCC promptly
consider any written comments received and that the TNRCC may
withdraw or hold approval of an AO if a comment discloses facts or
considerations that the consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the TNRCC’s Orders and permits issued pursuant to the TNRCC’s
regulatory authority. Additional notice of changes to a proposed AO
is not required to be published if those changes are made in response
to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about these AOs should be sent to the attorney designated for each
AO at the TNRCC’s Central Office at P.O. Box 13087, MC 175,
Austin, Texas 78711-3087 and must be received by 5:00 p.m. on
March 28, 1998. Written comments may also be sent by facsimile
machine to the attorney at (512) 239-3434. The TNRCC attorneys
are available to discuss the AOs and/or the comment procedure at the
listed phone numbers; however, §7.075 provides that comments on
the AOs should be submitted to the TNRCC in writing.

(1) COMPANY: City of Dallas; DOCKET NUMBER: 97-0196-
MSW-E; ACCOUNT NUMBER: MSW Permit 62; LOCATION:
Dallas, Dallas County, Texas; TYPE OF FACILITY: municipal solid
waste disposal facility; RULES VIOLATED: 30 TAC §330.133(a)
and TNRCC MSW Permit Number 62 by failing to maintain adequate
daily cover for waste at the active disposal area; 30 TAC §330.132
and TNRCC MSW Permit Number 62 by failing to maintain adequate
compaction for waste at the active disposal area; 30 TAC §330.111
and TNRCC MSW Permit Number 62 by depositing waste such that
the actual landfill elevations were higher than permitted final contours;
30 TAC §330.111 and TNRCC MSW Permit Number 62 by failing
to deposit waste in the filling sequence and direction in Cell 1, and
by failing to construct a waste containment berm around the initial
working face in Cell 1, as required by the City’s Site Development
Plan; PENALTY: $84,840; STAFF ATTORNEY: Lisa Uselton Dyar,
Litigation Support Division, MC 175; REGIONAL OFFICE: 1101
East Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(2)COMPANY: Howard L. Hoffman; DOCKET NUMBER: 96-0298-
PST-E; ACCOUNT NUMBER: Enforcement ID 4666; LOCATION:
Paint Rock, Concho County, Texas; TYPE OF FACILITY: under-
ground storage tanks; RULES VIOLATED: 30 TAC §334.50(b)(1)(A)
by failing to provide proper release detection for underground stor-
age tank (UST) systems at the facility; 30 TAC §334.51(b)(1)(B) by
failing to provide proper spill prevention and overfill control for ST
systems at the facility; and 30 TAC §334.22(a) by failing to pay
annual UST fees; PENALTY: $1,200; STAFF ATTORNEY: Walter
Ehresman, Litigation Support Division, MC 175, (512) 239-0573;
REGIONAL OFFICE: 301 West Beauregard Avenue, Suite 202, San
Angelo, Texas 76903-6326, (915) 655-9479.

(3)COMPANY: Leigh Engineering, Incorporated; DOCKET
NUMBER: 97-0584-PST-E; ACCOUNT NUMBER: Enforcement
ID 11483; LOCATION: North Richland Hills, Tarrant County,

Texas; TYPE OF FACILITY: underground storage tanks; RULE
VIOLATED: 30 TAC §334.320(c)–the Company submitted a
reimbursement application which included a statement that the
Responsible Party for this leaking petroleum storage tank site had
paid the Company in full for its work at the site. Canceled checks
showed that the Company was not paid in full until 1996; PENALTY:
$4,000; STAFF ATTORNEY: Walter Ehresman, Litigation Support
Division, MC 175, (512) 239-0573; REGIONAL OFFICE: 1101
East Arkansas Lane, Arlington, Texas 76010-6499, (917) 469-6850.

(4)COMPANY: Lucky Lady Oil Company; DOCKET NUMBER:
97-0585-PST-E; ACCOUNT NUMBER: Enforcement ID 11450;
LOCATION: North Richland Hills, Tarrant County, Texas; TYPE
OF FACILITY: underground storage tanks; RULE VIOLATED: 30
TAC §334.320(c)–the Company signed a Certification Affidavit which
attested to the facts contained in a reimbursement application filed
with TNRCC, included in that application was a statement that
the petroleum storage tank (PST) contractor had been paid in full.
Canceled checks showed that the PST contractor was not paid in
full until 1996; PENALTY: $4,000; STAFF ATTORNEY: Walter
Ehresman, Litigation Support Division, MC 175, (512) 239-0573;
REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, Texas
76010-6499, (917) 469-6850.

(5)COMPANY: Phillips Petroleum Company; DOCKET NUMBER:
97-0896-AIR-E; ACCOUNT NUMBER: BL-0042-G; LOCATION:
Sweeny, Brazoria County, Texas; TYPE OF FACILITY: petroleum
refinery and petrochemical plant; RULE VIOLATED: 30 TAC
§101.4 and Texas Health and Safety Code, §382.085(a) and (b) by
releasing approximately 52 tons of sulfur dioxide into the atmosphere
which caused a nuisance; PENALTY: $10,000; STAFF ATTORNEY:
Guy Henry, Litigation Support Division, MC 175, (512) 239-6259;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(6)COMPANY: Ron Laney Oil Co., Inc.; DOCKET NUMBER: 96-
1165-PST-E; ACCOUNT NUMBER: Enforcement ID 5463; Facility
Number 8312; LOCATION: Highway 82 in Guthrie, King County,
Texas; TYPE OF FACILITY: underground storage tanks; RULE
VIOLATED: 30 TAC §334.50(b)(1)(A) by failing to provide adequate
release detection for operating USTs; 30 TAC §334.51(b)(2)(A)
by failing to provide tight-fill fittings for UST systems; 30 TAC
§334.51(b)(2)(B) by failing to provide spill containment for UST
systems; 30 TAC §334.51(b)(2)(C) by failing to provide overfill
prevention equipment for UST systems; 30 TAC §334.54(d)(1)(B) by
failing to properly permanently remove from service an UST that had
been temporarily out of service for longer than 12 months; 30 TAC
§334.7(d)(3) by failing to amend its tank registration form to reflect
the fact that one of the four USTs at the Facility had been temporarily
removed from service; PENALTY: $10,600; STAFF ATTORNEY:
Hodgson Eckel, Litigation Support Division, MC 175 (512) 239-
2195; REGIONAL OFFICE: 4630 50th Street, Suite 600, Lubbock,
Texas 79414-3509, (806) 796-7092.

(7)COMPANY: Rob L. Harbison, Timberline Designs, Inc., and
Bandolier Corp. dba Reconstruction Specialties Co.; DOCKET
NUMBER: 97-0088-MSW-E; ACCOUNT NUMBER: 455110027;
LOCATION: Georgetown, Williamson County, Texas; TYPE OF
FACILITY: municipal solid waste site; RULE VIOLATED: 30 TAC
§330.4(a) and (b) by causing, suffering, allowing, or permitting
the storage, processing, removal, or disposal of municipal solid
waste without a permit or other authorization from the TNRCC and
30 TAC §330.5(a) by causing, suffering, allowing, or permitting,
the collection, storage, transportation, processing, or disposal of
municipal solid waste in violation of the Texas Solid Waste Disposal
Act and/or in such a manner as to cause the discharge or imminent
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threat of discharge of municipal solid waste into or adjacent to the
waters in the state without obtaining specific authorization for such
discharge from the commission, the creation and maintenance of
a nuisance, or the endangerment of human health and welfare or
the endangerment of the environment; PENALTY: $20,000; STAFF
ATTORNEY: Mary Risner, Litigation Support Division, MC 175,
(512) 239-6224; REGIONAL OFFICE: 1921 Cedar Bend, Suite 150,
Austin, Texas 78758-5336, (512) 339-2929.

(8) COMPANY: Sterling Shimp dba K & D Mobile Home Village aka
K & D Mobile Home Park; DOCKET NUMBER: 97-0559-PWS-E;
ACCOUNT NUMBER: PWS 2320048; LOCATION: Uvalde, Uvalde
County, Texas; TYPE OF FACILITY: public drinking water system;
RULE VIOLATED: 30 TAC §290.120(c)(5) and the Code, §341.031
by failing to submit water samples from a public water system for
copper and lead analysis; PENALTY: $480; STAFF ATTORNEY:
Thomas Corwin, Litigation Support Division, MC 175, (512) 239-
2940; REGIONAL OFFICE: 140 Heimer Road, Suite 360, San
Antonio, Texas 78732-5042, (210) 490-3096.

(9)COMPANY: The Texas Department of Transportation; DOCKET
NUMBER: 96-0722-PST-E; ACCOUNT NUMBER: E10897 et al;
LOCATION: various locations in Crosby, Sutton, Lavaca, McLennan,
Hill, Hamilton, Limestone, Falls, Bell, Howard, Travis, and Medina
Counties, Texas; TYPE OF FACILITY: underground storage tanks
at regional maintenance facilities; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) by failing to monitor USTs for releases at a
frequency of at least once every month (not to exceed 35 days between
each monitoring); 30 TAC §334.50(b)(2)(B) by failing to monitor
piping which conveys regulated substances under suction in an UST
system in a manner designed to detect releases from any portion
of the piping system, 30 TAC §334.72 by failing to report to the
commission a suspected release from an UST within 24 hours of its
discovery; 30 TAC §334.50(b)(2)(A) by failing to monitor pressurized
piping in an UST system in a manner designed to detect releases
from any portion of the piping system, and 30 TAC §334.51(b)(1)(B)
by failing to provide an existing UST system with spill and overfill
prevention and control equipment no later than December 22, 1994;
PENALTY: $28,800; STAFF ATTORNEY: Ray Winter, Litigation
Support Division, MC 175, (512) 238-0477; REGIONAL OFFICE:
Sanger Ave, Suite 110, Waco, Texas 76710-7807, (254) 751-0335.

(10)COMPANY: Tommy Fisher dba Acuff Steak House; DOCKET
NUMBER: 96-0100-PWS-E; ACCOUNT NUMBER: PWS 1520120;
LOCATION: Lubbock County, Texas; TYPE OF FACILITY: public
water system; RULE VIOLATED: 30 TAC §290.113 by failing to
provide water from the well which complies with nitrate, fluoride,
and total dissolved solids maximum contaminant levels; 30 TAC
§290.46(x) by failing to plug an abandoned well and submit a
plugging report; 30 TAC §290.41(c)(1)(F) by failing to secure a
sanitary easement covering all property within 150 feet of the well
location as required; 30 TAC §290.108(1)(A) by failing to provide
a water sampling tap for chemical samples at every entry point; 30
TAC §290.41(c)(3)(B) by failing to provide the casing of the well to
a point at least 18 inches above the finished floor or natural ground
surface; 30 TAC §290.41(c)(3)(I) by failing to fine grade the well
site so as to assure that surface water will drain away from well, 30
TAC §290.41(c)(3)(K) by failing to seal the wellhead with a gasket or
sealing compound and failing to provide a well casing vent, which is
faced downward and with 16-mesh or finer corrosion-resistant screen;
30 TAC §290.41(c)(3)(N) by failing to provide a flow measuring
device on the well discharge line; 30 TAC §290.41(e)(3)(C) by failing
to provide the water treatment plant with intruder-resistant fencing;
30 TAC §290.46(n) by failing to develop a map of the distribution
system that is continuously updated in order that valves and mains

may be easily located during emergencies; 30 TAC §290.46(f)(2) by
failing to provide a chlorine test kit which uses the DPD method;
30 TAC §290.106(a)(1) by failure to provide a sample siting plan;
30 TAC §290.106(a) by failing to submit bacteriological samples;
PENALTY: $5,750; STAFF ATTORNEY: Guy Henry, Litigation
Support Division, MC 175, (512) 239-6259; REGIONAL OFFICE:
4650 50th Street, Suite 600, Lubbock, Texas 79414-3509, (806) 796-
7092.

(11)COMPANY: Youngs Tire Salvage; DOCKET NUMBER: 97-
0804-MSW-E; ACCOUNT NUMBER: 26701; ENFORCEMENT ID
NUMBER 11725; LOCATION: Paris, Lamar County, Texas; TYPE
OF FACILITY: waste tire transportation facility; RULE VIOLATED:
30 TAC §330.812(a)(1) by failing to include the site address and
site phone number used during normal business hours in Young’s
transporter registration MSW-26701; 30 TAC §330.812(f)(1)(C),
§330.815(c) by failing to appropriately maintain shipping documents
and records for the February 1997 processing month; by altering
waste shipping documents or shipment records; by failing to maintain
documents showing changes and written justification for making
changes to the manifests; and by failing to make such documents
available to the executive director upon request; and 30 TAC §330.814
by failing to maintain identification of the name and place of Young’s
business and the MSW registration number on the rear of the vehicle
used to transport whole used or scrap tires; PENALTY: $6,560;
STAFF ATTORNEY: Kara Salmanson, Litigation Support Division,
MC 175, (512) 239-1738; REGIONAL OFFICE: 2916 Teague Drive,
Tyler, Texas 79414-3509, (806) 796-7092.

TRD-9802394
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: February 18, 1998

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to Texas Water
Code (the Code), §7.075, which requires that the TNRCC may not
approve these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of
the proposed orders and of the opportunity to comment must be
published in the Texas Register no later than the 30th day before
the date on which the public comment period closes, which in
this case is March 29, 1998. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withhold approval of an AO if a comment discloses
facts or considerations that indicate the proposed AO is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
Code, the Texas Health and Safety Code (THSC), and/or the Texas
Clean Air Act (the Act). Additional notice is not required if changes
to an AO are made in response to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087,
Austin, Texas 78711-3087 and must be received by 5:00 p.m. on
March 29, 1998. Written comments may also be sent by facsimile
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machine to the enforcement coordinator at (512) 239-2550. The
TNRCC enforcement coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,
§7.075 provides that comments on the AOs should be submitted to
the TNRCC in writing.

(1)COMPANY: B.C. Utilities, Incorporated; DOCKET NUMBER:
97-0878-PWS-E; IDENTIFIER: Public Water Supply Number
1010180; LOCATION: Houston, Harris County, Texas; TYPE
OF FACILITY: public drinking water; RULE VIOLATED: 30
TAC §290.120(f)(B), (h)(3), and (g)(1), by failing to submit to
the commission water quality parameters, by failing to submit to
the commission a corrosion control study within 24 months after
the exceedance notification for lead and copper, and by failing
to deliver to the public the public education materials; 30 TAC
§290.45(b)(1)(F)(ii) and (iii), by failing to provide a total storage
capacity of 200 gallons per connection and by failing to provide a
service pump capacity of two gallons per minute per connection; 30
TAC §290.43(d)(3), by failing to equip air injection lines with filters
to prevent compressor lubricants from entering the pressure tank;
30 TAC §290.41(c)(3)(O), by failing to protect the well site with
an intruder-resistant fence or lock the well in a locked, ventilated
well house to exclude possible contamination or damage to the
facilities; 30 TAC §290.45(m), by failing to initiate a maintenance
program to facilitate cleanliness, improve the general appearance of
all plant facilities, and reduce costly repairs; and 30 TAC §290.51
and the THSC, §341.041, by failing to pay public health service
fees; PENALTY: $3,760; ENFORCEMENT COORDINATOR: Tom
Napier, (512) 239-6063; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(2)COMPANY: The City of Alpine; DOCKET NUMBER: 97-0959-
MWD-E; IDENTIFIER: Permit Number 10117-001; LOCATION:
Alpine, Brewster County, Texas; TYPE OF FACILITY: wastewa-
ter treatment; RULE VIOLATED: Permit Number 10117-001 and
the Code, §26.121, by failing to comply with its permitted total sus-
pended solids limit; PENALTY: $2,400; ENFORCEMENT COORDI-
NATOR: Laurie Eaves, (512) 239-4495; REGIONAL OFFICE: 7500
Viscount Boulevard, Suite 147, El Paso, Texas 79925-5633, (915)
778-9634.

(3)COMPANY: The City of Lefors; DOCKET NUMBER: 97-0248-
MLM-E; IDENTIFIER: Public Water Supply Number 0900001 and
Permit Number 10411-001; LOCATION: Lefors, Gray County,
Texas; TYPE OF FACILITY: wastewater treatment; RULE VIO-
LATED: 30 TAC §290.46(e) and (x), by failing to employ a certified
water works operator and by failing to properly plug abandoned wa-
ter supply well number 2; 30 TAC §290.42(e), by failing to have
chlorination equipment available; Permit Number 10411-001 and the
Code, §26.121, by failing to prevent an unauthorized discharge of
untreated wastewater, by failing to perform control testing and rou-
tine maintenance, by failing to employ a certified wastewater opera-
tor, by failing to follow self-reporting procedures and not submitting
the required discharge monitoring reports, and by failing to follow
self-monitoring procedures and not performing the required effluent
sampling; PENALTY: $16,130; ENFORCEMENT COORDINATOR:
Adele Noel, (512) 239-1045; REGIONAL OFFICE: 3918 Canyon
Drive, Amarillo, Texas 79109-4933, (806) 353-9251.

(4)COMPANY: The City of Marshall; DOCKET NUMBER: 97-
0782-PWS-E; IDENTIFIER: Public Water Supply Number 1020002;
LOCATION: Marshall, Harrison County, Texas; TYPE OF FACIL-
ITY: public drinking water; RULE VIOLATED: 30 TAC §290.118(1),
by failing to provide water in compliance with the turbidity maximum
contaminant level; PENALTY: $780; ENFORCEMENT COORDI-

NATOR: Sabelyn Pussman, (512) 239-6061; REGIONAL OFFICE:
2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(5)COMPANY: Joe Cordell; DOCKET NUMBER: 97-0975-AGR-
E; IDENTIFIER: Enforcement Identification Number 11716; LOCA-
TION: Dublin, Erath County, Texas; TYPE OF FACILITY: dairy;
RULE VIOLATED: 30 TAC §321.31 and the Code, §26.121, by al-
lowing an unauthorized discharge of tail water runoff from the irriga-
tion application field; PENALTY: $720; ENFORCEMENT COOR-
DINATOR: Pam Campbell, (512) 239-4493; REGIONAL OFFICE:
1101 East Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-
6750.

(6)COMPANY: Credit Auto Sales; DOCKET NUMBER: 97-1138-
AIR-E; IDENTIFIER: Account Number KB-0152-J; LOCATION:
Terrell, Kaufman County, Texas; TYPE OF FACILITY: used car
dealership; RULE VIOLATED: 30 TAC §114.1(c)(1) and (2) and the
Act, §382.085(b), by offering for sale vehicles with missing and/or
inoperable required emission control systems or devices; PENALTY:
$1,500; ENFORCEMENT COORDINATOR: David Edge, (512) 239-
1779; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.

(7)COMPANY: Cypress Business Park, Incorporated; DOCKET
NUMBER: 97-0549-PWS-E; IDENTIFIER: Public Water Supply
Number 1012908; LOCATION: Houston, Harris County, Texas;
TYPE OF FACILITY: public drinking water; RULE VIOLATED: 30
TAC §290.120(b)(1) and (c)(5) and the THSC, §341.031, by failing
to submit a site selection form for lead and copper sampling and by
failing to submit a water sample from the facility for copper and lead
analysis; and the THSC, §341.041, by failing to pay the public health
service fee; PENALTY: $630; ENFORCEMENT COORDINATOR:
Bhasker Reddi, (512) 239-6646; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(8)COMPANY: Thomas and Jean Davis d/b/a East Cedar Creek
Water Supply; DOCKET NUMBER: 97-0591-PWS-E; IDENTIFIER:
Public Water Supply Number 1450019; LOCATION: Buffalo, Leon
County, Texas; TYPE OF FACILITY: public drinking water; RULE
VIOLATED: 30 TAC §290.120(f)(1)(B) and the THSC, §341.048(a),
by failing to perform water quality parameter monitoring; PENALTY:
$1,375; ENFORCEMENT COORDINATOR: Terry Thompson, (512)
239-6095; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500,
Waco, Texas 76710-7807, (254) 751-0335.

(9)COMPANY: Magnolia Independent School District; DOCKET
NUMBER: 97-0976-MWD-E; IDENTIFIER: Permit Number 13653-
001; LOCATION: Magnolia, Montgomery County, Texas; TYPE
OF FACILITY: wastewater treatment; RULE VIOLATED: Permit
Number 13653-001 and the Code, §26.121, by exceeding the
permitted total suspended solids daily average concentration limit
of 15 milligrams per liter; PENALTY: $1,900; ENFORCEMENT
COORDINATOR: Pam Campbell, (512) 239-4493; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(10)COMPANY: David Sheffield dba Texas Landing Utility Com-
pany; DOCKET NUMBER: 97-0385-PWS-E; IDENTIFIER: En-
forcement Identification Number 11408; LOCATION: Onalaska, Polk
County, Texas; TYPE OF FACILITY: public drinking water; RULE
VIOLATED: 30 TAC §290.120(k)(1)(A) and the THSC, §341.031,
by failing to submit reports of water quality parameters; PENALTY:
$920; ENFORCEMENT COORDINATOR: Tom Napier, (512) 239-
6063; REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beau-
mont, Texas 77703-1892, (409) 898-3838.

TRD-9802335
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Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: February 17, 1998

♦ ♦ ♦
Notice of Public Hearing

Notice is hereby given that under the requirements of Texas Health
and Safety Code, §382.017, and Texas Government Code, Subchapter
B, Chapter 2001, the Texas Natural Resource Conservation Commis-
sion (TNRCC or commission) will conduct a public hearing to receive
testimony concerning revisions to 30 TAC Chapter 106.

The commission proposes new §106.226, concerning Paints, Var-
nishes, Ink, and Other Coating Manufacturing, new §106.375, con-
cerning Aqueous Solutions for Electrolytic and Electroless Processes;
amendments to §106.351, concerning Salt Water Disposal (Petro-
leum), §106.435, concerning Classic or Antique Automobile Restora-
tion Facility, and §106.477, concerning Anhydrous Ammonia; and the
repeal of the existing §106.226 and §106.375. The proposed rules
would reduce the risk of human exposure to harmful substances and
the chance of nuisances. The amendment to §106.435 is an adminis-
trative correction.

A public hearing on the proposal will be held March 16, 1998, at 2:00
p.m. in Room 2210 of TNRCC Building F, located at 12100 Park
35 Circle, Austin. The hearing is structured for the receipt of oral or
written comments by interested persons. Individuals may present oral
statements when called upon in order of registration. Open discussion
within the audience will not occur during the hearing; however, an
agency staff member will be available to discuss the proposal 30
minutes prior to the hearing and answer questions before and after
the hearing.

Written comments may be mailed to Lisa Martin, TNRCC Office
of Policy and Regulatory Development, MC 205, P.O. Box 13087,
Austin, Texas 78711-3087, or faxed to (512) 239-4808. All comments
should reference Rule Log Number 97180-106-AI. Comments must
be received by 5:00 p.m., March 23, 1998. For further information,
please contact Kerry Drake, New Source Review Permitting Division,
(512) 239-1112, Dale Beebe-Farrow, New Source Review Permitting
Division, (512) 239-1310, or Beecher Cameron, Air Policy and
Regulations Division, (512) 239-1495.

Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.

TRD-9801682
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: February 6, 1998

♦ ♦ ♦
Notice of Receipt of Application and Declaration of Admin-
istrative Completeness for Municipal Solid Waste
Management Facility Permit For The Period of February 9,
1998 to February 13, 1998

APPLICATION BY CITY OF KINGSVILLE, Proposed Permit
Amendment No. MSW235-B, to authorize an amendment for
horizontal and vertical expansion of an existing Type I and Type IV
Municipal Solid Waste Landfill for the disposal of municipal solid

waste. The facility proposes to receive approximately 330 tons of
solid waste per day and the site covers approximately 120 acres of
land. The proposed permit amendment site is located in Kleberg
County, Texas, 1.7 miles southwest of the City of Kingsville, at the
northwest corner of the intersection of F.M. 2619 and F.M. 2130.

If you wish to request a public hearing, you must submit your
request in writing. You must state (1) your name, mailing address
and daytime phone number; (2) the application number, TNRCC
docket number or other recognizable reference to the application;
(3) the statement I/we request an evidentiary public hearing; (4) a
brief description of how you, or the persons you represent, would
be adversely affected by the granting of the application; and (5) a
description of the location of your property relative to the applicant’s
operations.

Requests for a public hearing or questions concerning procedures
should be submitted in writing to the Chief Clerk’s Office, Park 35
TNRCC Complex, Building F, Room 1101, Texas Natural Resource
Conservation Commission, Mail Code 105, P.O. Box 13087, Austin,
Texas 78711. Individual members of the public who wish to inquire
about the information contained in this notice, or to inquire about
other agency permit applications or permitting processes, should call
the TNRCC Office of Public Assistance, Toll Free, at 1-800-687-
4040.

TRD-9802415
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: February 18, 1998

♦ ♦ ♦
North Texas Tollway Authority
Request For Proposals

The following Request for Proposals to Provide Underwriting Ser-
vices is filed under the provisions of the Government Code, Chapter
2254.

The North Texas Tollway Authority (the "NTTA") is requesting
proposals from qualified investment banks to provide underwriting
services in connection with the financing of the Western Extension to
the President George Bush Turnpike. It is estimated that the project
will cost approximately $120 million, a portion of which will be
financed by tax-exempt bonds.

A copy of the Request for Proposals is available and will be issued to
any firm that requests a copy. The proposal must be received in the
offices of the Financial Advisor to the NTTA, Dain Rauscher, before
4:45 p.m. CDT on March 27, 1998, to be eligible for consideration.

Questions concerning the Request for Proposals may be directed to
Dain Rauscher, Mr. Vincent Matrone (214-989-1667), or Ms. Becky
Heflin (214) 989-1656).

TRD-9802079
James W. Griffin
Chief Engineer
North Texas Tollway Authority
Filed: February 12, 1998

♦ ♦ ♦
Texas Parks and Wildlife Department
Notice of Public Comment Hearing for Permit Renewal
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SAND AND GRAVEL DREDGING - BRAZOS RIVER NOTICE OF
COMBINED PUBLIC COMMENT HEARING FOR PERMIT RE-
NEWAL TO REMOVE SAND, GRAVEL OR MARL FROM PUB-
LIC WATERS OF THE STATE OF TEXAS AND AMENDMENT
TO CURRENT PERMIT

PERMIT NUMBER SR-94-005

Notice is hereby given that CSB, whose address is 5730 Old Alvin
Road, Rosharon, TX 77583, as of February 5, 1998 filed two
administratively complete applications with the Texas Parks and
Wildlife Department for the renewal of an existing revenue permit
and in the alternative, the amendment of an existing revenue permit:
1. to remove up to 18,000 cubic yards (24,300) tons of sand and 2,000
cubic yards (2,700) tons of gravel per month from the Brazos River,
Fort Bend County, at a site approximately 5 miles south-southeast
of Missouri City and starting approximately 1 mile upstream from
the Brisco Irrigation pump station adjacent to the property of R.G.
Schindler. and/or 2. to remove up to 43,200 cubic yards (58,320)
tons of sand and 2,000 cubic yards (2,700) tons of gravel per month
as currently authorized by U.S. Army Corps of Engineers’ Permit
No. 20122 from the Brazos River, Fort Bend County, at a site
approximately 5 miles south-southeast of Missouri City and starting
approximately 5,780 feet upstream from the Brisco Irrigation pump
station adjacent to the property of R.G. Schindler.

These permits are requested under the authority granted to the Texas
Parks and Wildlife Commission in Chapter 86 of the Texas Parks
and Wildlife Code and will not authorize the crossing of any private
property.

The hearing to receive public comments on these applications will be
conducted: Friday, March 13, 1998 at 3:00 PM Conference Room A-
100 Texas Parks and Wildlife Department 4200 Smith School Road
Austin, Travis County, Texas at which time all interested persons may
appear and be heard. Comments may be mailed to the Department
at the address listed below or presented orally or in writing at
the hearing. Comments sent by mail should be received by the
Department prior to the close of the public comment period on March
23, 1998.

In addition, any person who can demonstrate a justiciable interest may
request a formal contested case hearing pursuant to Administrative
Procedure Act, Tex. Gov’t Code Ann. Chapter 2001, §2001.054.
Any person wishing to request such a hearing should submit a
written request to Paul M. Shinkawa at the address listed below.
Such a request should include a short statement of the nature of any
objections to the requested permit and a description of the potential
adverse impact which may be suffered by the requestor. Requests
for formal contested case hearings must be received no later than the
close of the public comment period.

Further information concerning any aspect of the application or
hearing may be obtained by contacting Paul Shinkawa, Legal Counsel,
Resource Protection Division Texas Parks and Wildlife Department,
4200 Smith School Road, Austin, TX 78744, Tel: (512) 389- 4433,
Fax: (512) 389-8058.

TRD-9802058
Bill Harvey
Regulatory Coordinator
Texas Parks and Wildlife Department
Filed: February 11, 1998

♦ ♦ ♦
Public Utility Commission of Texas

Amended Notice of Application for Certificate of Operating
Authority

Amended notice is given to the public of the filing with the Public
Utility Commission of Texas an application on February 5, 1998,
for a certificate of operating authority (COA), pursuant to §§54.101-
54.111 of the Public Utility Regulatory Act (PURA). A summary of
the application follows.

Docket Title and Number: Application of Cumby Telephone Coop-
erative, Inc. for a Certificate of Operating Authority, Docket Number
18795 before the Public Utility Commission of Texas.

Applicant intends to provide a full range of telecommunications
services which will include but not be limited to local exchange
service, basic local telecommunications service, and switched access
via the use of its own facilities.

Applicant’s requested COA geographic area includes the boundaries
of GTE Southwest, Inc.’s Brashear, Lone Oak, and Miller Grove
exchanges.

Persons who wish to comment upon the action sought should contact
the Public tility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than March 4, 1998. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.

TRD-9802123
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 12, 1998

♦ ♦ ♦
Notice of Application To Amend Certificate Of Convenience
And Necessity

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on January 30, 1998, to amend a
certificate of convenience and necessity pursuant to §§14.001, 52.002,
54.001, 54.005, 54.052 - 54.054, and 54.258 of the Public Utility
Regulatory Act. A summary of the application follows.

Docket Title and Number: Application of Southwest Texas Telephone
Company to Amend Certificate of Convenience and Necessity within
Kinney County, Docket Number 18754 before the Public Utility
Commission of Texas.

The Application: In Docket Number 18754, Southwest Texas
Telephone Company (Southwest) requests approval to amend the
boundary between Southwestern Bell Telephone Company’s (SWBT)
Brackettville exchange and Southwest’s Camp Wood exchange. The
proposed revision will transfer a small area of SWBT’s Brackettville
exchange to Southwest’s Camp Wood exchange in order to allow
Southwest to serve a single residential customer requesting service
and to realign the boundary the way it is being administered.

Persons who wish to intervene in the proceeding or comment upon
the action sought should contact the Public Utility Commission of
Texas, at P.O. Box 13326, Austin, Texas 78711-3326, or call the
commission’s Office of Customer Protection at (512) 936-7120 on or
before March 6, 1998. Hearing and speech-impaired individuals with
text telephone (TTY) may contact the commission at (512) 936-7136.

TRD-9802037
Rhonda Dempsey
Rules Coordinator
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Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
Notice of Application For Service Provider Certificate of Op-
erating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on February 9, 1998, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of Texas Networking, Inc. for
a Service Provider Certificate of Operating Authority, Docket Number
18808 before the Public Utility Commission of Texas.

Applicant intends to provide local exchange switched services: (1)
on a resale basis from the underlying incumbent local exchange
carriers (ILECs) or other certified carrier; (2) using unbundled
network elements obtained from ILECs; (3) using services and
facilities provided by other carriers; and/or (4) using facilities owned
or operated by Applicant. These services may include originating
and terminating local calls, switched access service, and PBX local
trunking, as well as toll, dedicated lines and other non-local exchange
services.

Applicant’s requested SPCOA geographic area includes the entire
state of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than March 4, 1998. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.

TRD-9802261
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Notice of Customer-Specific Pricing Contract For Billing
And Collection Services Pursuant To PURA §58.103

Notice is given to the public of the filing with the Public Utility
Commission of Texas on January 8, 1998, Southwestern Bell
Telephone Company’s Notification of a Customer-Specific Pricing
Contract for Billing and Collection Services pursuant to the Public
Utility Regulatory Act, Texas Utilities Code Annotated §58.103
(Vernon 1998) (PURA).

Docket Number and Title. Notification of Southwestern Bell
Telephone Company’s Customer-Specific Pricing Contract for Billing
and Collection Services with Southwestern Bell Internet Services, Inc.
Pursuant to PURA §58.103. Docket Number 18633.

The Application. Southwestern Bell Telephone Company filed
revised tariff sheets with the General Billing and Collection Contract
which reflect a range of rates for certain common customer-specific
billing and collection service elements. Under PURA, Chapter 58,
Subchapter D, billing and collection services are classified as a
discretionary service, and as such are subject to pricing flexibility,
which includes customer-specific contracts.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
March 4, 1998. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-9802269
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Notice of Customer-Specific Pricing Contract For Billing
And Collection Services Pursuant To PURA §58.103

Notice is given to the public of the filing with the Public Utility
Commission of Texas on January 8, 1998, Southwestern Bell
Telephone Company’s Notification of a Customer-Specific Pricing
Contract for Billing and Collection Services pursuant to the Public
Utility Regulatory Act, Texas Utilities Code Annotated §58.103
(Vernon 1998) (PURA).

Docket Number and Title. Notification of Southwestern Bell
Telephone Company’s Customer-Specific Pricing Contract for Billing
and Collection Services with Integretel, Inc. Pursuant to PURA
§58.103. Docket Number 18632.

The Application. Southwestern Bell Telephone Company filed
revised tariff sheets with the General Billing and Collection Contract
which reflect a range of rates for certain common customer-specific
billing and collection service elements. Under PURA, Chapter 58,
Subchapter D, billing and collection services are classified as a
discretionary service, and as such are subject to pricing flexibility,
which includes customer-specific contracts.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
March 4, 1998. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-9802268
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Notice of Customer-Specific Pricing Contract For Billing
And Collection Services Pursuant To PURA §58.103

Notice is given to the public of the filing with the Public Utility
Commission of Texas on December 22, 1997, Southwestern Bell
Telephone Company’s Notification of a Customer- Specific Pricing
Contract for Billing and Collection Services pursuant to the Public
Utility Regulatory Act, Texas Utilities Code Annotated §58.103
(Vernon 1998) (PURA).

Docket Number and Title. Notification of Southwestern Bell
Telephone Company’s Customer-Specific Pricing Contract for Billing
and Collection Services with Olympic Telecommunications, Inc.
pursuant to PURA §58.103. Docket Number 18546.
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The Application. Southwestern Bell Telephone Company filed
revised tariff sheets with the General Billing and Collection Contract
which reflect a range of rates for certain common customer-specific
billing and collection service elements. Under PURA, Chapter 58,
Subchapter D, billing and collection services are classified as a
discretionary service, and as such are subject to pricing flexibility,
which includes customer-specific contracts.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120 on or before
March 4, 1998. Hearing and speech-impaired individuals with text
telephones (TTY) may contact the commission at (512) 936-7136.

TRD-9802267
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Notice of Intent To File Pursuant To Public Utility Commis-
sion Substantive Rule 23.27

Notice is given to the public of the intent to file with the Public
Utility Commission of Texas an application pursuant to Public Utility
Commission Substantive Rule 23.27 for an Optional Features addition
to the existing PLEXAR-Custom service for AT & T Network
Systems in Las Colinas, Texas.

Tariff Title and Number: Application of Southwestern Bell Telephone
Company for an Optional Features Addition to the Existing PLEXAR-
Custom Service for AT & T Network Systems in Las Colinas, Texas
Pursuant to Public Utility Commission Substantive Rule 23.27. Tariff
Control Number 18815.

The Application: Southwestern Bell Telephone Company is re-
questing approval for an Optional Features addition to the existing
PLEXAR-Custom service for AT & T Network Systems in Las Coli-
nas, Texas. The designated exchange for this service is the Dallas ex-
change, and the geographic market for this specific PLEXAR-Custom
service is the Dallas LATA.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.

TRD-9802270
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Notice of Intent To File Pursuant To Public Utility Commis-
sion Substantive Rule 23.28

Notice is given to the public of the intent to file with the Public
Utility Commission of Texas, on or after February 23, 1998, an
application for approval of promotional rates, pursuant to Public
Utility Commission Substantive Rule 23.28.

Tariff Title and Number: Application of United Telephone Company
of Texas, Inc. doing business as Sprint for Promotional Rates for
Call Forwarding-Busy and Call Forwarding-No Answer Pursuant to
Public Utility Commission Substantive Rule 23.28. Tariff Control
Number 18823.

The Application: United Telephone Company of Texas, Inc. doing
business as Sprint seeks approval to offer promotional rates for
Call Forwarding-Busy and Call Forwarding-No Answer. Sprint is
proposing to offer promotional rates for a 69 day period targeted to
begin at the proposed effective date of April 6, 1998 and end June
13, 1998. After the promotion period, the monthly rate will apply.
This application to offer Call Forwarding-Busy and Call Forwarding-
No Answer features is to all Sprint exchanges that are equipped to
provide this service.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-9802402
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 18, 1998

♦ ♦ ♦
Notice of Intent To File Pursuant To Public Utility Commis-
sion Substantive Rule 23.28

Notice is given to the public of the intent to file with the Public
Utility Commission of Texas, on or after February 23, 1998, an
application for approval of promotional rates, pursuant to Public
Utility Commission Substantive Rule 23.28.

Tariff Title and Number: Application of Central Telephone Com-
pany of Texas doing business as Sprint for Promotional Rates for
Call Forwarding Services Package, Call Forwarding-Busy and Call
Forwarding-No Answer Pursuant to Public Utility Commission Sub-
stantive Rule 23.28. Tariff Control Number 18822.

The Application: Central Telephone Company of Texas doing
business as Sprint seeks approval to offer promotional rates for
Call Forwarding Services Package, Call Forwarding-Busy and Call
Forwarding-No Answer. Sprint is proposing to offer promotional
rates for a 69 day period targeted to begin at the proposed effective
date of April 6, 1998 and end June 13, 1998. After the promotion
period, the monthly rate will apply. This application to offer
Call Forwarding Services Package, Call Forwarding-Busy and Call
Forwarding-No Answer features is to all Sprint exchanges that are
equipped to provide this service.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the Public Utility Commission
Office of Customer Protection at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.

TRD-9802403
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 18, 1998
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♦ ♦ ♦
Public Notices of Amendment to Interconnection Agreement

On January 30, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas doing
business as Sprint, and Local Fone Services, Inc. collectively referred
to as applicants, filed a joint application for approval of an amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18765. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

Pursuant to P.U.C. Procedural Rule 22.341, the commission must act
to approve the amendment to the interconnection agreement within
35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 18765. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by noon, March 3, 1998,
and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18765.

TRD-9802041
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
On January 30, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas doing
business as Sprint, and DMJ Communications, collectively referred to
as applicants, filed a joint application for approval of an amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18786. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

Pursuant to P.U.C. Procedural Rule 22.341, the commission must act
to approve the amendment to the interconnection agreement within
35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 18786. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by noon, March 3, 1998,
and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
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Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18786.

TRD-9802042
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
On January 30, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas
doing business as Sprint, and Sterling International Funding, Inc.,
collectively referred to as applicants, filed a joint application for
approval of an amendment to an existing interconnection agreement
under §252(i) of the federal Telecommunications Act of 1996, Public
Law Number 104-104, 110 Statute 56, (codified as amended in
scattered sections of 15 and 47 United States Code) (FTA) and
the Public Utility Regulatory Act, Texas Utilities Code Annotated
§§11.001-63.063 (Vernon 1998) (PURA). The joint application has
been designated Docket Number 18787. The joint application and
the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

Pursuant to P.U.C. Procedural Rule 22.341, the commission must act
to approve the amendment to the interconnection agreement within
35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 18787. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by noon, March 3, 1998,
and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18787.

TRD-9802043
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
On January 30, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas doing
business as Sprint, and Tel-Link of Texas, LLC, collectively referred
to as applicants, filed a joint application for approval of an amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18788. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

Pursuant to P.U.C. Procedural Rule 22.341, the commission must act
to approve the amendment to the interconnection agreement within
35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 18788. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by noon, March 3, 1998,
and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
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if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18788.

TRD-9802044
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
On January 30, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas doing
business as Sprint, and EZ Talk Communications, collectively referred
to as applicants, filed a joint application for approval of an amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18789. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

Pursuant to P.U.C. Procedural Rule 22.341, the commission must act
to approve the amendment to the interconnection agreement within
35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or
rejecting the amendment to the interconnection agreement. Any in-
terested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Num-
ber 18789. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, includ-
ing any request for public hearing, shall be filed by noon, March 3,
1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the

authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18789.

TRD-9802045
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 9, 1998, Local Telephone Service Company and GTE
Southwest, Inc., collectively referred to as applicants, filed a joint
application for approval of an interconnection agreement under the
federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18805. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18805.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by March 20, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;
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2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presid-
ing officer pursuant to Public Utility Commission Procedural Rule
§22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18805.

TRD-9802262
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 9, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas
doing business as Sprint (collectively, Sprint) and U.S. TELCO,
Inc., collectively referred to as applicants, filed a joint application
for approval of an interconnection agreement under the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18804. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18804.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by March 20, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presid-
ing officer pursuant to Public Utility Commission Procedural Rule
§22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18804.

TRD-9802263
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 10, 1998, United Telephone Company of Texas, Inc.,
doing business as Sprint, Central Telephone Company of Texas
doing business as Sprint (collectively, Sprint) and MCImetro Access
Transmission Services, Inc., collectively referred to as applicants,
filed a joint application for approval of an interconnection agreement
under the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 18801. The joint application and the underlying
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interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18801.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by March 20, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presid-
ing officer pursuant to Public Utility Commission Procedural Rule
§22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18801.

TRD-9802264
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 5, 1998, Diamond Communications International (Dia-
mond) and GTE Southwest, Inc., collectively referred to as applicants,
filed a joint application for approval of an interconnection agreement
under the federal Telecommunications Act of 1996, Public Law Num-
ber 104-104, 110 Statute 56, (codified as amended in scattered sec-
tions of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§ 11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 18796. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18796.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by March 20, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presid-
ing officer pursuant to Public Utility Commission Procedural Rule
§22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
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Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18796.

TRD-9802265
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On February 4, 1998, Southwestern Bell Telephone Company and
Valu-Net, Inc., collectively referred to as applicants, filed a joint
application for approval of an interconnection agreement under the
federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18779. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18779.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by March 19, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presid-
ing officer pursuant to Public Utility Commission Procedural Rule
§22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18779.

TRD-9802266
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 13, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On January 28, 1998, Cable Plus Company, L.P. and GTE Southwest,
Inc., collectively referred to as applicants, filed a joint application for
approval of an interconnection agreement under Section 252(i) of the
federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18744. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18744.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by noon, March 3, 1998, and shall
include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

IN ADDITION February 27, 1998 23 TexReg 2073



c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice
of approval, denial, or determine whether to conduct further proceed-
ings concerning the joint application. The commission shall have
the authority given to a presiding officer pursuant to Public Utility
Commission Procedural Rule §22.202. The commission may identify
issues raised by the joint application and comments and establish a
schedule for addressing those issues, including the submission of evi-
dence by the applicants, if necessary, and briefing and oral argument.
The commission may conduct a public hearing. Interested persons
who file comments are not entitled to participate as intervenors in the
public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18744.

TRD-9802039
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreement

On January 28, 1998, Multitechnology Services, L.P. and GTE
Southwest, Inc., collectively referred to as applicants, filed a joint
application for approval of an interconnection agreement under
§252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 18745. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18745.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by noon, March 3, 1998, and shall
include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice
of approval, denial, or determine whether to conduct further proceed-
ings concerning the joint application. The commission shall have
the authority given to a presiding officer pursuant to Public Utility
Commission Procedural Rule §22.202. The commission may identify
issues raised by the joint application and comments and establish a
schedule for addressing those issues, including the submission of evi-
dence by the applicants, if necessary, and briefing and oral argument.
The commission may conduct a public hearing. Interested persons
who file comments are not entitled to participate as intervenors in the
public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18745.

TRD-9802040
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: February 11, 1998

♦ ♦ ♦
Research and Oversight Council on Workers’
Compensation
Proposed Research Agenda, FY 1998

The Board of Directors of the Research and Oversight Council
on Workers’ Compensation (ROC) propose the following research
agenda for fiscal year 1998. Topics may include:

1. Workers’ compensation insurance fraud;

2. Employer practices for managing disability and return to work
programs;

3. Attorney participation in the workers’ compensation system;.

4. Telemedicine in the workers’ compensation system;

5. Comparison of state and private sector employee experiences;

6. Quarterly report, the Texas Monitor;

7. Analysis of carpal tunnel syndrome claims;

8. Characteristics of occupational disease claims;

9. Doctor choice in the Texas workers’ compensation system;

10. Analysis of a "closed claim;"

11. Analysis of injured workers who have been fired or laid off after
an injury;

12. Workers’ compensation system flaws;
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13. Reporting of work-related injuries;

14. Injuries in the construction industry;

15. Rulings of TWCC Dispute Resolution Officers;

16. Impact of the TWCC Appeals Panel decisions.

TRD-9802227
June Karp
Executive Director
Research and Oversight Council on Workers’ Compensation
Filed: February 13, 1998

♦ ♦ ♦

Texas Water Development Board
Corrections of Error

The Texas Water Development Board adopted amendment to 31 TAC
§375.21. The rule appeared in the January 30, 1998, issue of the
Texas Register, (23 TexReg 785).

Amendments were adopted to the section on Administrative Cost
Recovery which was shown as §375.21. The section number for
Administrative Cost Recovery should have been §375.22. The section
on Administrative Cost Recovery was renumbered from §375.21 to
§375.22 in a previous amendment; the language and amendments are
unchanged.
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Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials, State (512) 463-6334

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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