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ATTORNEY  GENERAL
Under provisions set out in the Texas Constitution, the Texas Government Code, Title 4, §402.042  and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local officials.
These advisory opinions are requested by agencies or officials when they are confronted with unique or
unusually difficult legal questions. The attorney general also determines, under authority of the Texas Open
Records Act, whether information requested for release from governmental agencies may be held from public
disclosure. Requests for opinions, opinions, and open record decisions are summarized for publication in the
Texas Register. The Attorney General responds to many requests for opinions and open records decisions
with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the Attorney General unless and until it is modified or overruled by a subsequent
letter opinion, a formal Attorney General Opinion, or a decision of a court of record. To request copies of
opinions, phone (512) 462-0011. To inquire about pending requests for opinions, phone (512) 463-2110.



Letter Opinions

LO-#98-016. Request from the Honorable John Vance, Dallas
County District Attorney, Administration Building, 411 Elm Stree,
Dallas, Texas, 75202, regarding instruments that the county clerk
must accept for filing and recording (RQ-950).

SUMMARY . The county clerk has a ministerial duty to accept a
document for filing and recording if a statute authorizes, requires or
permits it to be filed in the clerk’s office, and if it is regular on its
face. If no statute authorizes, requires, or permits a document to be
filed in the clerk’s office, he may not accept it for filing. When the
county clerk believes that a previously filed document or a document
presented for filing is fraudulent within Government Code chapter 51,
subchapter J, he is to provide the notice required by that provision.

LO-#98-017. Request from the Honorable Garry Mauro, Commis-
sioner, Texas General Land Office, Stephen F. Austin Building, 1700
North Congress Avenue, Austin, Texas, 78701-1495, regarding con-
struction of legislation extending date on which public land sold to
City of Corpus Christi would revert to the state (ID# 39575).

SUMMARY . Article 5421k-3, V.T.C.S., as adopted in 1961, validated
the grant to Corpus Christi of certain submerged lands, subject to

the condition that the city improve the land by raising or filling it
to a height of at least three feet above the level of mean high tide
and providing that title to any portion of the land not so improved
before July 1, 1965, shall revert to the state. A 1965 amendment
to article 5421k-3, V.T.C.S., that changed the reverter date to July 1,
1971, became effective August 30, 1965. We are unable to determine
whether title to the land was vested in the state as of July 1, 1965,
without any action on the part of the state, nor are we able to
determine the effect of the 1965 amendment.

LO-#98-018. Request from Mr. Steve Robinson, Executive
Director, Texas Youth Commission, P.O. Box 4260, Austin, Texas,
78765, regarding whether Government Code section 497.010, which
criminalizes the sale of inmate-made products on the open market,
applies to the Texas Youth Commission (RQ-1009).

SUMMARY. Section 497.010 of the Government Code, which
criminalizes the sale of inmate-made articles and products on the
open market, applies to articles and products manufactured by youth
in Texas Youth Commission. Section 497.010 does not apply to
articles and products made in vocational shop projects by youth in
Texas Youth Commission institutions.

TRD-9803944
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 4. AGRICULTURE

Part I. Texas Department of Agriculture

Chapter 3. Boll Weevil Eradication Program

Subchapter E. Creation of Eradication Zones
4 TAC §3.114

The Texas Department of Agriculture (the department) proposes
new §3.114, concerning the creation of a nonstatutory boll wee-
vil eradication zone. The new section is proposed to establish
a new nonstatutory boll weevil eradication zone consisting of
counties not currently located in a statutory zone created under
Chapter 74, Subchapter D, §74.1021. New §3.114 proposes,
upon the request of the Blacklands Area Boll Weevil Advisory
Committee, the designation of the Southeastern Blacklands Boll
Weevil Eradication Zone, in accordance with the Texas Agricul-
ture Code, §74.1042.

Katie Dickie Stavinoha, special assistant for producer relations,
has determined that for the first five-year period the section
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Ms. Stavinoha also has determined that for each year of
the first five years the section is in effect the public benefit
anticipated as a result of enforcing the sections will be the ability
to address cotton growers’ desires to have efficient, responsive
eradication zones to facilitate boll weevil eradication in Texas.
There will be no effect on small businesses. The anticipated
economic cost to persons who will be required to comply with
the new sections, as proposed, is not determinable at this
time. If the proposed zone is designated as an eradication
program and an assessment is approved by the zone’s cotton
growers, those cotton growers will be assessed annually to
cover costs of an eradication program in that zone. The
costs to individual growers will depend on voter approval of
an eradication program and assessment, and the amount of
the assessment established for the zone once a program is
approved.

Comments on the proposal may be submitted to Katie Dickie
Stavinoha, Special Assistant for Producer Relations, P. O. Box

12847, Austin, Texas 78711, and must be received no later than
30 days from the date of the publication of this proposal in the
Texas Register.

The new section is proposed under the Texas Agriculture Code,
§74.1042, which provides the commissioner of agriculture with
the authority, by rule, to designate an area of the state as a
proposed boll weevil eradication zone.

The codes affected by the proposal are the Texas Agriculture
Code, Chapter 74.

§3.114. Southeastern Blacklands Boll Weevil Eradication Zone.

The Southeastern Blacklands Boll Weevil Eradication Zone shall con-
sist of the following area: all of Anderson, Brazos, Burleson, Free-
stone, Grimes, Harris, Houston, Leon, Liberty, Madison, Robertson,
Walker and Washington counties; that part of LimestoneCounty south
of Highway 84 from the McLennan County line east to the Freestone
County line; that part of Falls County east of the Brazos River from
McLennan County south to Robertson County; that part of Milam
County east of Highway 77 from the Lee County line to Highway
190 then north to Highway 36 to the intersection of FM 2095 then
east until it intersects FM 485, east to the intersection of FM 979 then
north and east to the Robertson County line; and that part of Waller
County north of Highway 159 from the Austin County line north and
east to Hempstead, then east on Highway 6/290 to the Harris County
line.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 13,
1998.

TRD-9803668
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–7541

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES
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Part V. Office of Consumer Credit Com-
missioner

Chapter 85. Rules of Operations for Pawnshops
7 TAC §85.2

The Office of Consumer Credit Commissioner (the agency) pro-
poses an amendment to §85.2, concerning pawnshop licensing.
Notice of proposed amendment is published as required by the
Texas Register .

The sections proposed for amendment (deletion) would conflict
with adoption of new sections governing practice and procedure
before the agency and thus must be repealed because of the
adoption. The new sections were adopted in the Texas Register
as 7 TAC §§9.1-9.3.

Leslie L. Pettijohn, commissioner for the Office of Consumer
Credit Commissioner, has determined that for the first five-year
period the amendment as proposed will be in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the amendment.

Ms. Pettijohn also has determined that for each year of the first
five-year period the amendment as proposed will be in effect,
the public benefit anticipated as a result of the amendment will
be the simplication in procedural process before the agency and
enhanced uniformity between agency procedural rules and the
Texas Rules of Civil Procedure, to the advantage of the public
and attorneys who practice before the agency. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the amendment
as proposed.

Comments on the proposed amendments may be submitted in
writing to Leslie L. Pettijohn, Consumer Credit Commissioner,
2601 North Lamar Boulevard, Austin, Texas 78705-4207.

The amendment is proposed under Government Code,
§2001.004(1), which requires all administrative agencies to
adopt rules of practice stating the nature and requirements of
all available formal and informal procedures.

The statutory provisions (as currently in effect) affected by
the proposed amendment are Finance Code, Chapter 371,
Subchapter B.

§85.2. Pawnshop Licensing.

(a)-(b) (No change.)

(c) Processing of application.

(1)-(9) (No change.)

[(10) Motion to reopen. Subsequent to the closing of the
hearing record of an application, the hearing may not be reopened
except on motion of the commissioner.]

[(11) Motions for rehearing. If a motion for rehearing
is filed pursuant to the Texas Administrative Procedure and Texas
Register Act (APTRA) §16(e), copies of the motion shall be delivered
to all parties and certification of the delivery shall be made to the
commissioner at the time of filing the motion.]

(d)-(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 10,
1998.

TRD-9803443
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 936-7600

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part II. Public Utility Commission of
Texas

Chapter 23. Substantive Rules

Customer Service and Protection
16 TAC §23.47

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (PUC) proposes the re-
peal of §23.47 relating to Meters. Project Number 18894 has
been assigned to the proposed repeal of §23.47. The Appro-
priation Act of 1997, House Bill 1, Article IX, Section 167 (Sec-
tion 167) requires that each state agency review and consider
for readoption each rule adopted by that agency pursuant to
the Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assessment
by the agency as to whether the reason for adopting or readopt-
ing the rule continues to exist. The PUC held three workshops
to conduct a preliminary review of its rules. As a result of these
workshops, the PUC is reorganizing its current substantive rules
located in 16 Texas Administrative Code (TAC) Chapter 23 to
(1) satisfy the requirements of Section 167; (2) repeal rules
no longer needed; (3) update existing rules to reflect changes
in the industries regulated by the commission; (4) do clean-up
amendments made necessary by changes in law and commis-
sion organizational structure and practices; (5) reorganize rules
into new chapters to facilitate future amendments and provide
room for expansion; and (6) reorganize the rules according to
the industry to which they apply. As a result of this reorganiza-
tion, §23.47 will be duplicative of the proposed new section in
Chapter 25 of this title (relating to Substantive Rules Applicable
to Electric Service Providers).

Paula Mueller, deputy chief, Office of Regulatory Affairs, has
determined that for each year of the first five-year period the
repeal is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeal.

Ms. Mueller also has determined that for each year of the first
five years the repeal is in effect, the public benefit anticipated
as a result of the repeal will be the elimination of a duplicative
rule. There will be no effect on small businesses as a result of
repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.
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Ms. Mueller also has determined that for each year of the first
five years the repeal is in effect there will be no impact on
employment in the geographic area affected by the repeal of
this section.

Comments on the proposed repeal (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326, within 20 days after publication. All comments should
refer to Project Number 18894, repeal of §23.47.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

§23.47. Meters.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 13,
1998.

TRD-9803656
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦
Quality of Service
16 TAC §23.62

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (PUC) proposes the
repeal of §23.62 relating to Electric Utilities. Project Number
18894 has been assigned to the proposed repeal of §23.62.
The Appropriation Act of 1997, House Bill 1, Article IX, Section
167 (Section 167) requires that each state agency review and
consider for readoption each rule adopted by that agency pur-
suant to the Government Code, Chapter 2001 (Administrative
Procedure Act). Such reviews shall include, at a minimum, an
assessment by the agency as to whether the reason for adopt-
ing or readopting the rule continues to exist. The PUC held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the PUC is reorganizing its cur-
rent substantive rules located in 16 Texas Administrative Code
(TAC) Chapter 23 to (1) satisfy the requirements of Section 167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. As a result
of this reorganization, §23.62 will be duplicative of the proposed

new sections in Chapter 25 of this title (relating to Substantive
Rules Applicable to Electric Service Providers).

Paula Mueller, deputy chief, Office of Regulatory Affairs, has
determined that for each year of the first five-year period the
repeal is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
repeal.

Ms. Mueller also has determined that for each year of the first
five years the repeal is in effect, the public benefit anticipated
as a result of the repeal will be the elimination of a duplicative
rule. There will be no effect on small businesses as a result of
repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.

Ms. Mueller also has determined that for each year of the first
five years the repeal is in effect there will be no impact on
employment in the geographic area affected by the repeal of
this section.

Comments on the proposed repeal (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326, within 20 days after publication. All comments should re-
fer to Project Number 18894, repeal of §23.62.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Index to Statutes: Public Utility Regulatory Act §14.002.

§23.62. Electric Utilities.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 13,
1998.

TRD-9803657
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦
Chapter 25. Substantive Rules Applicable to
Electric Service Providers

Subchapter C. Quality of Service
16 TAC §25.51

The Public Utility Commission of Texas proposes new §25.51,
relating to Power Quality. This new section is proposed for
Chapter 25, Subchapter C, relating to Quality of Service.
Section 25.51 will replace corresponding §23.62(f), (g) and
(h) of this title (relating to Electric Utilities). The proposed
new section will establish minimum requirements for voltage
and frequency variation, harmonics and power quality. Project
Number 17294 has been assigned to this rulemaking.

The Appropriation Act of 1997, House Bill 1, Article IX, Section
167 (Section 167) requires that each state agency review and
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consider for readoption each rule adopted by that agency pur-
suant to the Government Code, Chapter 2001 (Administrative
Procedure Act). Such reviews shall include, at a minimum, an
assessment by the agency as to whether the reason for adopt-
ing or readopting the rule continues to exist. The PUC held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the PUC is reorganizing its cur-
rent substantive rules located in 16 Texas Administrative Code
(TAC) Chapter 23 to (1) satisfy the requirements of Section 167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. 16 TAC
Chapter 25 has been established for all commission substan-
tive rules applicable to electric service providers. The duplica-
tive sections of Chapter 23 will be proposed for repeal as each
new section is proposed for publication in Chapter 25.

Proposed new §25.51(a) will replace corresponding §23.62(f);
§25.51(b) will replace corresponding §23.62(g); and §25.51(e)
will replace corresponding §23.62(h). Proposed new §25.51(c)
concerning harmonics and §25.51(d) concerning power quality
monitoring are new subsections without a corresponding subdi-
vision in Chapter 23 of this title.

The proposed rule makes several substantive changes. First,
it implements better defined requirements by imposing through
reference several widely accepted industry code standards for
power quality. In so doing, the proposed rule clarifies the plus
or minus 10% allowable voltage variation as applying to nominal
voltages supplied to transmission system customers that have
their own voltage transformation and regulation equipment
and maintains the acceptable variation from utilities’ standard
nominal distribution voltages, and replaces the 0.1 cycle per
second frequency variation standard with the North American
Electric Reliability Council standard. Second, the proposed
rule establishes standards for harmonics, an area in which the
commission has not previously imposed standards.

Mr. Ed Ethridge, electrical production engineer, Electric Indus-
try Analysis Division, has determined that for each year of the
first five-year period the proposed section is in effect there will
be no fiscal implications for state or local government as a re-
sult of enforcing or administering the section.

Mr. Ethridge also has determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be to ensure
a minimum quality of service for consumers of electric power as
it relates to voltage, harmonics and frequency standards. There
will be no effect on small businesses as a result of enforcing this
section.

Mr. Ethridge also has determined that there may be a slight
economic cost to persons who are required to comply with the
section as proposed. Utilities which do not currently own power
quality monitoring equipment will be required to obtain access
to this equipment in order to comply with the rule. The cost to an
individual utility to purchase power quality monitoring equipment
may vary from $2,000 to $13,500. However, the equipment
could be obtained by renting, leasing or hiring a contractor with
the equipment to meet the requirements of the rule.

Mr. Ethridge also has determined that for each year of the
first five years the proposed section is in effect there will be
no impact on employment in the geographic area affected by
implementing the requirements of the section.

Comments on the proposed new rule (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 20 days after publication. The commission
invites specific comments regarding whether the reason for
adopting the rule in Chapter 23 continues to exist in adopting
its corresponding section in the new chapter. The commission
also invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 17294.

This new rule is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998)
(PURA), which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

§25.51. Power Quality.

(a) Voltage variation.

(1) Standard nominal voltages to be adopted. Each utility
shall adopt the standard nominal voltages indicated by the version
of the American National Standards Institute, Incorporated (ANSI)
Standard C84.1, or equivalent ANSI standard as later amended, in
effect at the time of adoption of the nominal voltages. A utility may
adopt different nominal voltages to serve specific customers if such
action does not compromise prudent distribution system operation.

(2) Nominal voltage limitations. So far as technologically
practicable, each utility shall maintain its standard distribution system
nominal voltages within the limits specified in the current version of
ANSI Standard C84.1, or equivalent ANSI standard as later amended.
Each utility offering service at transmission voltages to customers
who have their own transformation and regulation equipment shall
maintain such voltages within a range of plus or minus 10% of its
adopted nominal voltages. Variations in distribution system voltage
in excess of the limits specified in ANSI C84.1 and transmission
system voltages in excess of plus or minus 10% caused by action
of the elements and infrequent and unavoidable fluctuations of short
duration due to station or system operation shall not be considered
violations of this subsection.

(b) Frequency variation. Each utility supplying alternating
current shall adopt a standard frequency of 60 Hertz. This frequency
shall be maintained within the limits stated in the current version of
the North American Electric Reliability Council (NERC) operating
manual, or succeeding NERC document that may subsequently
replace the operating manual.

(c) Harmonics. In 60 Hertz electric power systems, a
harmonic is asinusoidal component of the60 Hertz fundamental wave
having a frequency that is an integral multiple of the fundamental
frequency. Each utility shall assist every customer with problems
potentially arising from harmonics. The utility shall investigate
and analyze the source of the problem and notify the customer or
party whose equipment has been found to be the source of the
problem. Each utility is responsible for correcting any power quality
problem originating from facilities it owns or for which it is otherwise
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responsible. In addressing harmonics problems, the utility shall
implement to the extent reasonably practicable and in conformance
with prudent operation the practices outlined in IEEE Standard 519-
1992, IEEE Recommended Practices and Requirements for Harmonic
Control in Electric Power Systems, as well as such other similar codes
and standards that are generally accepted by the industry, to the extent
not inconsistent with law, including state and federal statutes, orders,
and regulations, and applicable municipal regulations.

(d) Power Quality Monitoring. Each utility shall provide,
maintain, calibrate, and useappropriatepower monitoring instruments
to investigate power quality complaints from its customers and to
determine the cause of disturbances and power quality problems on
the utility’ s system. In addressing power quality monitoring, each
utility shall implement to the extent reasonably practicable and in
conformance with prudent operation the practices outlined in IEEE
Standard 1159-1995, IEEE Recommended Practice for Monitoring
Electric Power Quality, as well as such other similar codes and
standards that are generally accepted by the industry, to the extent
not inconsistent with law, including state and federal statutes, orders,
and regulations, and applicable municipal regulations.

(e) Voltmeters and voltage surveys.

(1) Voltmeters. Each utility shall provide, maintain, and
use portable voltmeters for testing voltage regulation, and utilities
serving more than 250 meters shall provide, maintain, and use one or
more portable recording voltmeters. These instruments shall be of a
type and capacity suited to the voltage supplied.

(2) Voltage surveys. Each utility shall make a sufficient
number of voltage surveys to adequately measure the character of
service furnished its customers and to satisfy the commission of its
compliance with the voltage requirements. Utilities having recording
voltmeters shall keep at least one of these voltmeters in continuous
service for the same purpose.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 13,
1998.

TRD-9803655
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦
Subchapter F. Metering
16 TAC §§25.121–25.128

The Public Utility Commission of Texas proposes new §25.121,
relating to Meter Requirements; §25.122, relating to Meter
Records; §25.123, relating to Meter Readings; §25.124, relating
to Meter Testing; §25.125, relating to Adjustments Due to Meter
Errors; §25.126, relating to Meter Tampering; §25.127, relating
to Generating Station Meters, Instruments, and Records; and
§25.128, relating to Interconnection Meters and Circuit Break-
ers. This new section is proposed for Chapter 25, Subchapter
F, relating to Metering. The proposed new sections will replace
§23.47 of this title (relating to Meters) and portions of §23.62
of this title (relating to Electric Utilities). Project Number 18894
has been assigned to this proceeding.

The Appropriation Act of 1997, House Bill 1, Article IX, Section
167 (Section 167) requires that each state agency review and
consider for readoption each rule adopted by that agency pur-
suant to the Government Code, Chapter 2001 (Administrative
Procedure Act). Such reviews shall include, at a minimum, an
assessment by the agency as to whether the reason for adopt-
ing or readopting the rule continues to exist. The PUC held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the PUC is reorganizing its cur-
rent substantive rules located in 16 Texas Administrative Code
(TAC) Chapter 23 to (1) satisfy the requirements of Section 167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. 16 TAC
Chapter 25 has been established for all commission substan-
tive rules applicable to electric service providers. The duplica-
tive sections of Chapter 23 will be proposed for repeal as each
new section is proposed for publication in Chapter 25.

The proposed new sections reflect different section, subsec-
tion, and paragraph designations due to the reorganization of
the rules. Some text has been proposed for deletion as unnec-
essary and some sentences have been reworded for clarity or
grammatical purposes, with no intent to change the meaning
of the section as it existed in Chapter 23. The Texas Register
will publish these sections as all new text. Person who desire a
copy of the proposed new text as it reflects changes to the ex-
isting text in Chapter 23, may obtain a redlined version from the
commission’s Central Records under Project Number 18894.
Other changes specific to each section are as follows:

Proposed new §25.121 will replace corresponding §§23.47(a),
23.62(a), and 23.62(c). Section 23.62(a) has been subdivided
into four paragraphs in the new section to make it easier to read.

Proposed new §25.122 will replace corresponding §23.47(b).
There is a nonsubstantive change in the language of §25.122(2)
to that of §23.47(b)(2) to correct a reference to reflect paragraph
(1).

Proposed new §25.123 will replace corresponding §23.47(c).
There is a nonsubstantive change in the language of §25.123(c)
to that of §23.47(c)(3) to add a heading.

Proposed new §25.124 will replace corresponding §23.47 (d)
and §23.62 (b), (d), and (e). In §25.124(b) there is a substantive
change to the language of §23.62(e) to delete the requirement
for an annual report to the commission if the statistical sampling
method is used to test meters in service. This recommendation
was made and approved by the commission in the Project
Number 15471 report to the commission on the elimination
of certain utility reporting requirements. Section 23.47(d) has
been subdivided into three paragraphs in the new section to
make it easier to read.

Proposed new §25.125 will replace corresponding §23.47(e).
Proposed §25.125 has been subdivided into three subsections
in the proposed new rule to make it easier to read.

Proposed new §25.126 will replace corresponding §23.47(f).
Proposed §25.126 has been subdivided into two subsections
in the proposed new rule to make it easier to read.
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Proposed new §25.127 will replace part of corresponding
§23.62(i) as it relates to generating station meters, instruments
and records.

Proposed new §25.128 will replace part of corresponding
§23.62(i) as it relates to interconnection meters and circuit
breakers.

Subsections (f), (g) and (h) of §23.62 are being moved to new
Chapter 25 under a separate project. See Project Number
17294, Voltage and Frequency Standards for proposed new
§25.51 relating to Power Quality and changes to the corre-
sponding subsections in Chapter 23.

Paula Mueller, deputy chief, Office of Regulatory Affairs, has
determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or
administering the section.

Ms. Mueller also has determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be to ensure
uniform metering standards and requirements for all utilities
to protect the public interest as it relates to the standards,
installation, and maintenance of electric meters. There will
be no effect on small businesses as a result of enforcing this
section. There is no anticipated economic cost to persons who
are required to comply with the section as proposed.

Ms. Mueller also has determined that for each year of the
first five years the proposed section is in effect there will be
no impact on employment in the geographic area affected by
implementing the requirements of the section.

Comments on the proposed new rule (16 copies) may be
submitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 20 days after publication. The commission
invites specific comments regarding whether the reason for
adopting the sections in Chapter 23 continues to exist in
adopting the corresponding sections in the new chapter. All
comments should refer to Project Number 18894.

This new rule is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated §14.002 (Vernon 1998)
(PURA), which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

§25.121. Meter Requirements.

(a) Use of meter. All electricity consumed or demanded by
an electric customer shall be charged for by meter measurements,
except where otherwise provided for by the applicable rate schedule
or contract.

(b) Installation. Unless otherwise authorized by the com-
mission, each utility shall provide and install and shall continue to
own and maintain all meters necessary for the measurement of elec-
tric energy to its customers.

(c) Standard type. All meters shall be of a standard type
which meets industry standards. Special meters used for investigation
or experimental purposes may not necessarily conform to such
standards.

(d) Location of meters.

(1) Meters and service switches in conjunction with
the meter shall be installed in accordance with the latest revision
of American National Standards Institute (ANSI), Incorporated,
Standard C12 (American National Code for Electricity Metering),
or other standards as may be prescribed by the commission, and will
be readily accessible for reading, testing, and inspection, where such
activities will cause minimum interference and inconvenience to the
customer.

(2) Customer shall provide, without cost to the utility, at
a suitable and easily accessible location:

(A) sufficient and proper space for installation of
meters and other apparatus of utility;

(B) meter board;

(C) meter loop;

(D) safety service switches when required; and

(E) an adequate anchor for service drops.

(3) All meters installed after the effective date of these
rules shall be located as set forth in this section, provided that, where
installations are made to replace meters removed from service, this
section shall not operate to require any change in meter locations
which were established prior to the effective date of theserules, unless
the utility finds that the old location is no longer suitable or proper,
or the customer desires that the location be changed.

(4) Where the meter location on the customer’ s premises
is changed at the request of the customer, or due to alterations on the
customer’s premises, the customer shall provide and have installed
at his expense, all wiring and equipment necessary for relocating the
meter.

(e) Accuracy requirements.

(1) No meter that exceeds the test calibration limits as
set by the American National Standards Institute, Incorporated, shall
be placed in service or left in service. Whenever on installation,
periodic, or other tests, a meter is found to exceed these limits, it
shall be adjusted.

(2) Meters shall be adjusted as closely as practicable to
the condition of zero error.

§25.122. Meter Records.
Each utility shall keep the following records:

(1) Meter equipment record. Each utility shall keep a
record of all of its meters, showing the customer’ s address and date
of the last test.

(2) Records of meter tests. All meter tests shall be
properly referenced to the meter record provided in paragraph (1) of
this subsection. The record of each test made on customer’ s premises
or on request of a customer shall show the identifying number and
constantsof the meter, the standard meter and other measuring devices
used, the date and kind of test made, who conducted the test, the error
(or percentage of accuracy) at each load tested, and sufficient data to
permit verification of all calculations.

§25.123. Meter Readings.
(a) Meter unit indication. Each meter shall indicate clearly

the kilowatt-hours or other units of service for which charge is made
to the customer.

(b) Reading of meters. As a matter of general practice,
service meters shall be read at monthly intervals, and as nearly as
possible on the corresponding day of each meter reading period, but
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may be read at other than monthly intervals if the circumstances
warrant.

(c) Customer - read program. If an electric utility has a
customer-read program in which customers read their own meters
and report their usage monthly, such readings shall be considered an
actual meter reading by the utility for billing purposes. However, a
utility shall read the meters of customers on a customer-read program
at least every 12 months to verify the accuracy of the utility’ s records.

§25.124. Meter Testing.

(a) Meter testsprior to installation. No permanently installed
meter shall be placed in service unless its accuracy has been
established. If any permanently installed meter is removed from
actual service and replaced by another meter for any purpose, it shall
be properly tested and adjusted before being placed back in service
unless such meter is monitored by a test program approved by the
commission.

(b) Testing of meters in service. Meter test periods for
all types of meters shall conform to the latest edition of American
National Standards Institute, Incorporated, (ANSI) Standard C12
unless specified otherwise by the commission.

(c) Meter tests on request of customer.

(1) Each utility shall, upon the request of a customer, test
the accuracy of the customer’ s meter at no charge to the customer.
The test shall be made during the utility’s normal working hours and
shall be scheduled to accommodate the customer or the customer’s
authorized representative, if the customer desires to observe the test.
The test should be made on the customer’ s premises, but may, at the
utility’ s discretion, be made at the utility’s test laboratory.

(2) If the meter has been tested by the utility, or by an
authorized agency, at the customer’s request, and within a period of
four years the customer requests a new test, the utility shall make
the test. However, if the subsequent test finds the meter to be within
ANSI’ s accuracy standards, the utility may charge the customer a fee,
no greater than $15 for a residential customer, which reflects the cost
to test the meter.

(3) Following the completion of any requested test, the
utility shall promptly advise the customer of the date of removal of
the meter, the date of the test, the result of the test, and who made
the test.

(d) Meter testing facilities and equipment.

(1) Laboratory equipment. Each utility furnishing me-
tered electric service shall, either with its own facilities or a stan-
dardizing laboratory of recognized standing, provide such meter lab-
oratory, standard meters, instruments and other equipment and facil-
ities as may be necessary to make the meter tests required by these
rules. Such equipment and facilities shall generally conform to ANSI
Standard C12, unless otherwise prescribed by the commission, and
shall be available at all reasonable times for inspection by the com-
mission’ s authorized representatives.

(2) Portable test equipment. Each utility furnishing
metered electric service shall provide portable test instruments for
testing billing meters.

(3) Reference standards. Each utility shall provide or
have access to suitable indicating electrical instruments as reference
standards for insuring the accuracy of shop and portable instruments
used for testing billing meters.

(4) Testing of reference standards. Reference standards
of all kinds shall be submitted once each year or on a scheduled

basis approved by the commission to a standardizing laboratory of
recognized standing, for the purpose of test and adjustment.

(5) Calibration of test equipment. All shop and portable
instruments used for testing billing meters shall be calibrated by
comparing them with a reference standard at least every 120 days
during the time such test instruments are being regularly used. Test
equipment shall at all times be accompanied by a certified calibration
card signed by the proper authority, giving the date when it was last
certified and adjusted. Records of certifications and calibrations shall
be kept on file in the office of the utility.

§25.125. Adjustments Due to Meter Errors.
(a) If any meter is found to be not in compliance with the

accuracy standards required by §25.121(e) of this title (relating to
Meter Requirements), readings for the prior six months, or from the
time the meter was in service since last tested, but not exceeding six
months, shall be corrected and adjusted bills shall be rendered.

(b) No refund is required from the utility except to the
customer last served by the meter prior to the testing.

(c) If a meter is found not to register for any period, unless
bypassed or tampered with, the utility shall estimate and charge for
units used, but not metered, for a period not to exceed three months.
The estimated charge shall be based on amounts used under similar
conditions during the period preceding or subsequent to the period
the meter was found not to register, or during corresponding periods
in previous years.

§25.126. Meter Tampering.
(a) For purposes of these sections, meter tampering, bypass,

or diversion shall be defined as tampering with an electric utility com-
pany’ s meter or equipment, bypassing the same, or other instances of
diversion, such as physically disorienting the meter; attaching objects
to the meter to divert or bypass service; inserting objects into the
meter; and other electrical and mechanical means of tampering with,
bypassing, or diverting electrical service.

(b) The burden of proof of meter tampering, bypass, or
diversion is on the utility. Photographic evidence or any other
reliable and credible evidence may be used; however, any evidence
must be accompanied by a sworn affidavit by the utility when any
action regarding meter tampering as provided for in these sections is
initiated. A court finding of meter tampering may be used instead
of photographic or other evidence, if applicable. Meter tampering
is a criminal offense outside the jurisdiction of the Public Utility
Commission.

§25.127. Generating Station Meters, Instruments, and Records.
(a) Generating station meters. Instruments and meters shall

be installed and maintained at each generating station as may be
necessary to obtain a record of the output as required, and to show
the character of service being rendered from the generating station.

(b) Record of station output and purchases of energy. Each
utility shall keep a daily record of the load and a monthly record of
the output of its plants.

§25.128. Interconnection Meters and Circuit Breakers.
(a) Each utility purchasing electric energy shall ensure that

all instruments and meters are maintained as may be necessary to
obtain full information as to purchases, unless this information is
metered and furnished by the utility supplying the energy.

(b) Record of automatic circuit breaker operations. Each
utility shall keep monthly records of the number and cause, if known,
of the operations of every automatic circuit breaker in service on its
transmission and distribution systems.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 13,
1998.

TRD-9803658
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 936–7308

♦ ♦ ♦
TITLE 19. EDUCATION

Part II. Texas Education Agency

Chapter 53. Regional Education Service Centers
The Texas Education Agency (TEA) proposes the repeal of
§53.1 and new §53.1001, concerning regional education service
center (RESC) board of directors. Senate Bill 1158, 75th Texas
Legislature, 1997, transferred authority to adopt rules regarding
RESC board of directors from the State Board of Education
to the commissioner of education. The new section provides
a procedure for appointment to fill unexpired terms on RESC
board of directors and a procedure for the election of members
of RESC board of directors. The new section contains the same
language that exists under 19 Texas Administrative Code (TAC)
§53.1, Board of Directors. The effective date of the proposed
repeal will be coordinated with the effective date of the new
section concerning RESC board of directors so that there will
be no overlap of rules.

House Bill 1, General Appropriations Act, 75th Texas Legisla-
ture, Article IX, Rider 167, establishes a four-year sunset review
cycle for all state agency rules. The TEA is also conducting a
review of 19 TAC §53.1, Board of Directors, in accordance with
Rider 167. The TEA does not find sufficient reason for the rule
to continue to exist and proposes the repeal of the rule as indi-
cated.

FISCAL IMPACT

Pat Pringle, associate commissioner for school support and
continuing education, has determined that for the first five-
year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

PUBLIC BENEFIT

Mr. Pringle and Criss Cloudt, associate commissioner for policy
planning and research, have determined that for each year of
the first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be continued
provisions for the local selection, appointment, and continuity of
membership of RESC board of directors. There will not be an
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the sections
as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Av-

enue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically at http://www.tea.state.tx.us/
rules/board on the proposed repeal of §53.1 and at http:/
/www.tea.state.tx.us/rules/commissioner on proposed new
§53.1001. All requests for a public hearing on the proposed
sections submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of a proposed change in the
sections has been published in the Texas Register.
19 TAC §53.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeal is proposed under Texas Education Code, §8.003,
as amended by Senate Bill 1158, 75th Texas Legislature,
1997, which authorizes the commissioner of education to adopt
rules relating to board of directors, and House Bill 1, General
Appropriations Act, 75th Texas Legislature, Article IX, Rider
167, which establishes a four- year sunset review cycle for all
state agency rules.

The repeal implements Texas Education Code, §8.003, as
amended by Senate Bill 1158, 75th Texas Legislature, 1997,
and House Bill 1, General Appropriations Act, 75th Texas
Legislature, Article IX, Rider 167.

§53.1. Board of Directors.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803734
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Subchapter AA. Commissioner’s Rules
19 TAC §53.1001

The new section is proposed under Texas Education Code,
§8.003, as amended by Senate Bill 1158, 75th Texas Legis-
lature, 1997, which authorizes the commissioner of education
to adopt rules relating to board of directors.

The new section implements Texas Education Code, §8.003, as
amended by Senate Bill 1158, 75th Texas Legislature, 1997.

§53.1001. Board of Directors.
(a) Term of office.

(1) A member of a regional education service center
(RESC) board of directors shall be elected for a three-year term.
The term of office shall begin June 1.

(2) If a vacancy occurs due to death or resignation of a
member of an RESC board of directors, a 30- day period shall elapse,
after notice has been given to the board chair, before the vacancy is
filled.
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(3) At the beginning of the 30-day period, notice of any
vacancy shall be given to the president of the board of trustees and
the superintendent of each school district in the education service
center region and shall be posted in appropriate locations.

(4) A vacancy for the unexpired term of a member of
an RESC board of directors shall be filled by appointment by the
remaining board members.

(b) Election procedures.

(1) A member of an RESC board of directors must be
a United States citizen, at least 18 years of age, and a resident of
that education service center region. He or she may not be engaged
professionally in education in a public school district, be a member
of a school district board of trustees, or be a member of the board of
trustees of any institution of higher education.

(2) A member of an RESC board of directors shall
be elected by the boards of trustees of the school districts in that
education service center region.

(3) Any eligible person wishing to seek election to an
RESC board of directors shall file at the headquarters of that RESC
in person or by certified mail between February 1 and February 20.
No filing fee shall be required. Each RESC board of directors shall
adopt policies concerning filing procedures.

(4) By February 1, notice of the time and place for filing
shall be posted in appropriate locations and submitted to appropriate
newspapers in the education service center region for publication and
to the superintendent of each school district in the education service
center region.

(5) A ballot shall bedeveloped and submitted to theboard
of trustees of each school district in the education service center
region by March 1. Placement on the ballot shall be determined by
drawing. Each member of the board of trustees of each school district
in the education service center region shall have one vote for each
vacancy on the RESC board of directors. Completed ballots shall
be returned to the chair of the RESC board of directors by April
5. The RESC board of directors shall canvass the ballots at its next
regularly scheduled or special meeting, but not later than May 31, and
determine the winner by a plurality of the votes cast. In the event of
a tie, the names of the candidates who have tied shall be resubmitted
to the board of trustees of each school district in the education service
center region.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803735
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Chapter 61. School Districts
The Texas Education Agency (TEA) proposes the repeal of
§§61.11-61.14 and new §61.1033, concerning standards for the
adequacy of school facilities, including requirements related to
space, educational adequacy, and construction quality.

Texas Education Code (TEC), §42.352, as added by Senate
Bill 1, 74th Texas Legislature, 1995, directed the State Board of
Education to establish standards for the adequacy of school fa-
cilities that included requirements relating to space, educational
adequacy, and construction quality. TEC, §46.008, as added by
House Bill 4, 75th Texas Legislature, 1997, directs the commis-
sioner of education to establish rules relative to school facili-
ties standards that include those same requirements related to
space, educational adequacy, and construction quality. School
facilities that are constructed after September 1, 1998, must
meet these standards to be financed with state or local funds.
Due to the conflicting statutory authority and the fact that TEC,
§46.008, was the latest action taken by the Texas Legislature
regarding school facility standards, the TEA legal counsel rec-
ommends that 19 Texas Administrative Code (TAC) Chapter 61,
Subchapter B, School Facilities Standards, be proposed for re-
peal, and that new 19 TAC §61.1033 be proposed containing
the same language as in 19 TAC Chapter 61, Subchapter B.
The effective date of the proposed repeals will be coordinated
with the effective date of the new section concerning school fa-
cility standards so that there will be no overlap of rules.

House Bill 1, General Appropriations Act, 75th Texas Legisla-
ture, Article IX, Rider 167, establishes a four-year sunset review
cycle for all state agency rules. The TEA is also conducting a
review of 19 TAC Chapter 61, Subchapter B, School Facilities
Standards, in accordance with Rider 167. The TEA does not
find sufficient reason for the rules to continue to exist and pro-
poses the repeal of the rules as indicated.

FISCAL IMPACT

Joe Wisnoski, coordinator for school finance and fiscal analysis,
has determined that for the first five-year period the sections
are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.

PUBLIC BENEFIT

Mr. Wisnoski and Criss Cloudt, associate commissioner for
policy planning and research, have determined that for each
year of the first five years the sections are in effect the public
benefit anticipated as a result of enforcing the sections will be
the continued requirements for adequacy of all school facilities
constructed in Texas after September 1, 1998. There will not be
an effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the sections
as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Av-
enue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically at http://www.tea.state.tx.us/
rules/board on the proposed repeal of §§61.11-61.14 and at
http://www.tea.state.tx.us/rules/commissioner on proposed new
§61.1033. All requests for a public hearing on the proposed
sections submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 15
calendar days after notice of a proposed change in the sections
has been published in the Texas Register.

Subchapter B. School Facilities Standards
19 TAC §§61.11–61.14
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeals are proposed under Texas Education Code,
§46.008, as added by House Bill 4, 75th Texas Legislature,
1997, which authorizes the commissioner of education to
establish standards for the adequacy of school facilities,
and House Bill 1, General Appropriations Act, 75th Texas
Legislature, Article IX, Rider 167, which establishes a four-year
sunset review cycle for all state agency rules.

The repeals implement Texas Education Code, §46.008, as
added by House Bill 4, 75th Texas Legislature, 1997, and House
Bill 1, General Appropriations Act, 75th Texas Legislature,
Article IX, Rider 167.

§61.11. Applicability.
§61.12. Space, Minimum Square Foot Requirements.
§61.13. Educational Adequacy.
§61.14. Construction Quality.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803736
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Subchapter CC. Commissioner’s Rules Concern-
ing School Facilities
19 TAC §61.1033

The new section is proposed under Texas Education Code,
§46.008, as added by House Bill 4, 75th Texas Legislature,
1997, which authorizes the commissioner of education to
establish standards for the adequacy of school facilities.

The new section implements Texas Education Code, §46.008,
as added by House Bill 4, 75th Texas Legislature, 1997.

§61.1033. School Facilities Standards.
(a) Definitions and procedures. The following words, terms,

and procedures, when used in this section, shall have the following
meanings, unless the context clearly indicates otherwise.

(1) Educational program - A written document that
includes the following information:

(A) a summary of the school district’s educational
philosophy, mission, and goals; and

(B) a description of the general nature of the district’s
instructional program in accordance with §74.1 of this title (relating
to Essential and Knowledge and Skills).

(2) Educational specifications - Educational specifica-
tions for a proposed new school facility or major space renovation
include a description of the proposed project, expressing the range of

issues and alternatives. The following information should be included
in the educational specifications:

(A) the instructional programs, grade configuration,
and type of facility;

(B) number of students;

(C) a list of any specialized classrooms or major
support areas, noninstructional support areas, or external activity
spaces;

(D) estimated size of facility;

(E) estimated budget for the facility project;

(F) school administrative organization; and

(G) hours of operation that include the instructional
day, extracurricular activities, and any public access or use.

(3) Instructional space - General classrooms, specialized
classrooms, and major support areas.

(4) Library - Library will include the following minimum
requirements:

(A) reading room;

(B) stack area; and

(C) necessary service areas.

(5) Major space renovations - At least 50% of the gross
area of the facility’s instructional space is within the limits of the
work. Other renovations associated with repair or replacement of
architectural interior or exterior finishes; fixtures; equipment; and
electrical, plumbing, and mechanical systems are not subject to the
requirements of subsections (d) and (e) of this section, but shall
comply with applicable building codes as required by subsection (f)
of this section.

(6) Square feet per pupil - The net interior space of a
room divided by the maximum number of pupils to be housed in that
room during a single class period.

(7) Square feet per room measurements - The net square
footage of a room that will house 22 students at the elementary level
and 25 students at the middle or high school level. The net square
footage of a room includes exposed storage space, such as cabinets or
shelving, but does not include hallway space or storage space, such
as closets or preparation offices.

(b) Effective date. The requirements for school facility
standards shall apply to projects for new construction or major space
renovations approved by a school district board of trustees after
September 1, 1998.

(c) Certification of design and construction.

(1) In this section, the word "certify" indicates that the
architect or engineer has reviewed the standards contained in this
chapter and used the best professional judgment and reasonable care
consistent with the practice of architecture or engineering in the State
of Texas in executing the construction documents. The architect or
engineer also certifies that these documents conform to the provisions
of this section, except as indicated on the certification.

(2) The school district shall notify and obligate the
architect or engineer to provide the required certification. The
architect’s or engineer’ s signature and seal on the construction
documents shall certify compliance.
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(3) To ensure that facilities have been designed and
constructed according to the provisions of this section, each of the
involved parties shall execute responsibilities as follows.

(A) The school district shall provide the architect
or engineer the long-range school facility plan and/or educational
specifications approved by the board of trustees as required by this
subchapter, and building code specifications for the facility.

(B) The architect or engineer shall perform a building
code search under applicable regulations that may influence the
project, and shall certify that the design has been researched before
it is final.

(C) The architect or engineer shall also certify that the
facility has been designed according to the provisions of this section,
based on the long-range school facility plan and/or educational
specifications, building code specifications, and all documented
changes to the construction documents provided by the district.

(D) The building contractor or construction manager
shall certify that the facility has been constructed in general accor-
dance with the construction documents specified in subparagraph (C)
of this paragraph.

(E) When construction is completed, the school dis-
trict shall certify that the facility conforms to the design requirements
specified in subparagraph (A) of this paragraph.

(d) Space, minimum square foot requirements.

(1) A school district shall provide instructional space
if required by the district educational specifications described in
subsection (e) of this section.

(2) For each type of instructional space, a district may
satisfy the requirements of this section by using, as appropriate, either
the standard for the minimum square feet per pupil or for square feet
per room specified in paragraphs (1)-(3) of this subsection. Room
size requirements are based on rooms that will house 22 students at
the elementary level and 25 students at the middle or high school
level.

(A) General classrooms.

(i) Classrooms for prekindergarten-Grade 1 shall
have a minimum of 36 square feet per pupil or 800 square feet per
room.

(ii) Classrooms at the elementary school level shall
have a minimum of 30 square feet per pupil or 700 square feet per
room.

(iii) Classrooms at the secondary school level shall
have a minimum of 28 square feet per pupil or 700 square feet per
room.

(B) Specialized classrooms.

(i) Computer laboratories shall have a minimum of
41 square feet per pupil or 900 square feet per room at the elementary
school level; and 36 square feet per pupil or 900 square feet per room
at the secondary school level.

(ii) Science lecture/lab shall have a minimum of 41
square feet per pupil or 900 square feet per room at the elementary
school level; 50 square feet per pupil or 1,000 square feet per room at
the middle school level; and 50 square feet per pupil or 1,200 square
feet per room at the high school level.

(C) Major support areas.

(i) Primary gymnasiums or physical education
space, if required by the district’ s educational program, shall have
a minimum of 3,000 square feet at the elementary school level; 4,800
square feet at the middle school level; and 7,500 square feet at the
high school level.

(ii) Libraries shall have a minimum of 3.0 square
feet times the planned student capacity of the school. The minimum
size of any elementary school library shall be 1,400 square feet. The
minimum size of any middle school library shall be 2,100 square feet.
The minimum size of any high school library shall be 2,800 square
feet.

(3) Other space requirements should be developed from
school district design criteria as required to meet educational program
needs.

(e) Educational adequacy. A proposed new school facility or
major space renovation of an existing school facility meets the con-
ditions of educational adequacy if the design of the proposed project
is based on the requirements of the school district’s educational pro-
gram and the student population that it serves.

(f) Construction quality.

(1) Districts with existing building codes. A school
district located in an area that has adopted local building codes shall
comply with those codes (including fire and mechanical, electrical,
and plumbing codes). The school district is not required to seek
additional plan review of school facilities projects other than what is
required by the local building authority.

(2) Districts without existing building codes. A school
district located in an area that has not adopted local building
codes shall adopt and use the latest edition of either the Uniform
Building Code or Standard (Southern) Building Code (and related
fire, mechanical, and plumbing codes); and the National Electric
Code. A qualified, independent third party, not employed by the
design architect or engineer, shall review the plans and specifications
for compliance with the requirements of the adopted building code.
The plan review shall examine compliance conditions for emergency
egress, fire protection, structural integrity, life safety, plumbing, and
mechanical and electrical design. The review shall be conducted
before bidding and must be conducted by a certified building code
consultant. Associated fees shall be the responsibility of the school
district. The reviewer shall prepare a summary list of any conditions
not in conformance with the provisions of the adopted building code
and is required to send a copy to the school district, design architect,
or engineer. The design architect or engineer shall revise the plans
and specifications as necessary and certify code compliance to the
district. Any disputes shall be a matter for contract resolution.

(3) Other provisions. School districts shall comply with
the provisions of the Americans with Disabilities Act of 1990 (Title
I and Title II) and other local, state, and federal requirements as
applicable.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803737
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
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For further information, please call: (512) 463–9701

♦ ♦ ♦
Chapter 62. Commissioner’s Rules Concerning
the Equalized Wealth Level
19 TAC §62.1071

The Texas Education Agency (TEA) proposes new §62.1071,
concerning administration of wealth equalization. The new sec-
tion specifies provisions related to identification of school dis-
tricts; actions and costs to equalize wealth; administrative re-
quirements; noncompliance; excellence exemption; and prop-
erty value decline, which are necessary for the implementation
of Texas Education Code (TEC), Chapter 41, Equalized Wealth
Level. The new section also relates to the administration of the
five options for reducing property wealth per student that are
available to districts subject to the provisions of TEC, Chapter
41.

FISCAL IMPACT

Joe Wisnoski, coordinator for school finance and fiscal analysis,
has determined that for the first five-year period the section is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

PUBLIC BENEFIT

Mr. Wisnoski and Criss Cloudt, associate commissioner for
policy planning and research, have determined that for each
year of the first five years the section is in effect the public
benefit anticipated as a result of enforcing the section will
be clarification of the options available for reducing a school
district’s wealth and the operating procedures necessary to
implement the provisions in TEC, Chapter 41, Equalized Wealth
Level. There will not be an effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Avenue,
Austin, Texas 78701, (512) 463-9701, or may be submitted elec-
tronically at the following address: http://www.tea.state.tx.us/
rules/commissioner. All requests for a public hearing on the
proposed section submitted under the Administrative Procedure
Act must be received by the commissioner of education not
more than 15 calendar days after notice of a proposed change
in the section has been published in the Texas Register.

STATUTORY AUTHORITY

The new section is proposed under Texas Education Code,
§41.006, which authorizes the commissioner of education to
adopt rules relating to equalized wealth level.

The new section implements Texas Education Code, §41.006.

§62.1071. Administration of Wealth Equalization.
(a) Identification. Identification of districts subject to the

wealth equalization provisions of the Texas Education Code (TEC),
Chapter 41, is based on estimates of weighted ADA (WADA)
available in July of each year.

(1) The calculation of wealth per WADA pursuant to
TEC, Chapter 41, is based on a projection of WADA in accordance
with TEC Chapter 42, Subchapter F, derived from student counts
adopted by the legislature in the appropriation process and adjusted

for resident students according to the requirements of TEC, Chapter
41, Subchapter A.

(2) The resident student adjustment to WADA for TEC,
Chapter 42, Subchapter F, is made using prior year Public Education
Information Management System (PEIMS) data for student transfers.
The number of transferring students is converted to a WADA count
by multiplying it by a WADA- to- enrollment ratio. For purposes of
identification only, prior year data are used to compute the WADA-
to-enrollment ratio.

(b) Actions to equalize wealth. The commissioner may
require specific actions to ensure that the wealth of a district subject
to the provisions of TEC, Chapter 41, is properly equalized.

(1) Consolidation with another district in accordance with
TEC, Chapter 41, Subchapter B (Option 1), detachment of territory
in accordance with TEC, Chapter 41, Subchapter C (Option 2), or
consolidation of tax bases with another district in accordance with
TEC, Chapter 41, Subchapter F (Option 5), are not subject to change
once approved by the commissioner and executed by the participants.
The commissioner may require the exercise of other options in
addition to options 1, 2, or 5 to ensure that wealth will be properly
equalized.

(2) A tuition-free transfer is a student who transfers to
and is educated by a district subject to the provisions of wealth
equalization but who is not charged tuition. The district may count
the transfer student as part of its resident WADA for the purpose of
wealth equalization if an agreement is obtained with the home district
pursuant to TEC, Chapter 41, Subchapter E.

(3) A contract is required for a district subject to the
wealth equalization provisions of TEC, Chapter 41, to claim a
Public Education Grant (PEG) student pursuant to TEC, Chapter 29,
Subchapter G, as a tuition-free transfer if that student is a resident
of a district that is also subject to the wealth equalization provisions
of TEC, Chapter 41. A contract is not required if the student is a
resident of a district that is not subject to wealth equalization.

(4) The claim of tuition-free transfer students pursuant
to TEC, Chapter 41, Subchapter E (Option 4), and/or PEG students
pursuant to TEC, Chapter 29, Subchapter G, as the sole action to
equalize wealth is insufficient to satisfy the requirements of wealth
equalization. Such action must be accompanied by the exercise of
one or more other option(s) provided by TEC, §41.003, to ensure that
wealth will be properly equalized.

(c) Costs to equalize wealth. For each year in which one
or more options to equalize wealth is exercised, the commissioner
determines the cost and the associated cycle.

(1) Districts purchasing attendance credits from the state
in accordance with TEC, Chapter 41, Subchapter D (Option 3),
may obtain a discount in the form of an early agreement credit
in accordance with TEC, §41.098. Districts educating nonresident
students from a partner district in accordance with TEC, Chapter 41,
Subchapter E (Option 4), may obtain a discount in the form of an
efficiency credit in accordance with TEC, §41.121. Such discounts
may be obtained for certain programs approved by the commissioner
and described in the wealth equalization handbook published yearly
by the commissioner. For Option 4, the discount is limited to 5% of
the computed cost of Option 4, or $100 multiplied by the district’s
Chapter 41 WADA, whichever is less.

(2) Initially, thecost to equalize wealth isprojected by the
commissioner based on estimates of the district’s WADA for Chapter
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41 and expected tax collections. For districts exercising Option 3 or
4, the commissioner may update the cost estimate periodically.

(3) For Options 3 and 4, the projected cost estimate
provided by the commissioner to the district by February of the
year serves as the basis for initial payments made to the state and/or
partner(s). For Option 4, payments to the partner(s) must be made
between February and August of the year but otherwise may adhere
to a mutually acceptable schedule.

(4) For Options 3 and 4, the final cost to equalize wealth
is determined by the commissioner when audited tax collections and
data elements for the calculation of WADA for TEC, Chapter 41, are
final and available, after the close of business for the school year. The
calculation of WADA for TEC, Chapter 41, incorporates final values
for WADA for TEC, Chapter 42, and current-year data for the number
of student transfers. The final WADA for TEC, Chapter 42, is based
in part, on attendance data submitted at year-end through the PEIMS.
Student transfer data are obtained from the PEIMS fall submission.
Final values for WADA for TEC, Chapter 42, and current-year fall
PEIMS data for enrollment are used in the WADA-to-enrollment ratio
that is applied to the number of transfers to calculate a corresponding
resident WADA.

(5) When final costs for the fiscal year are determined
for Options 3 and 4, the payments are compared to the final cost.
Districts that have not sufficiently reduced wealth must remedy the
shortfall in accordance with the directives of the commissioner before
the end of that fiscal year. Districts that have overpaid in the process
of reducing their wealth level will receive either appropriate refunds
from the state and/or partner district(s) or credits against future costs.

(d) Administrative requirements. Districts taking action to
equalize wealth must abide by all fiscal, procedural, and administra-
tive requirements published yearly by the commissioner in a wealth
equalization handbook including adherence to any adopted schedule
and to the submission of forms and contracts.

(1) Unless other definitive action (such as submission
of a contract) has already been taken by a district subject to the
provisions of TEC, Chapter 41, the district must inform the Texas
Education Agency in writing of intended actions to equalize wealth.
A "letter of intent" must be postmarked (or have some other postal
carrier verification of date mailed) by September 1 of the applicable
year.

(2) Pursuant to TEC, Chapter 41, Subchapters D and
E, any contract submitted for Option 3 or 4, including contracts to
claim studentsastuition-freetransfers, must be submitted to theTexas
Education Agency by certified mail through the U.S. Postal Service
or other common postal carrier.

(3) Option 3 contracts must be postmarked by September
1 of each year in order to qualify for the early agreement credit.
Option 4 contracts and any Option 3 contracts not incorporating
the discount must be postmarked by a date specified in a schedule
published each year by the commissioner in the wealth equalization
handbook.

(4) All contractual arrangements must be approved yearly
by the commissioner, regardless of continuing or long-term arrange-
ments between contracting parties.

(5) Contracts and forms submitted to the Agency that
require signatures must be originals.

(6) All written correspondence pertaining to TEC, Chap-
ter 41, including contracts and data forms, must be sent to an ad-

dress published yearly by the commissioner in the wealth equaliza-
tion handbook.

(e) Noncompliance. Noncompliance with the requirements
of wealth equalization is determined by the commissioner and may
result in corrective action by the commissioner.

(1) Refusal by a district subject to the provisions of TEC,
Chapter 41, to declare an intent to exercise an option to equalize
wealth, to take action to equalize wealth, or to comply with the terms
of a contractual agreement will result in corrective action by the
commissioner in accordance with TEC, Chapter 41, Subchapters G
and H, to consolidate or to detach and annex property. Any such
action taken after November 8 of a school year will take effect in the
subsequent school year.

(2) Noncompliance with requirements other than those
listed above may result in loss of an efficiency credit for Option 4 or
in a financial audit.

(f) Excellence exemption. An excellence exemption pur-
suant to the provisions of TEC, §39.112, does not apply to options
for or requirements of wealth equalization.

(g) Property value decline. If a district subject to the
provisionsof wealth equalization experiencesa property valuedecline
from the prior tax year and funds specifically appropriated by the
legislature to compensate for such a decline are insufficient, the
district’s taxable value for the prior tax year will be adjusted only
to the extent necessary to exhaust the amount appropriated.

(1) The cost of recognizing the total amount of property
value decline is computed as the difference in the cost of equalizing
wealth using the property value for the prior tax year and the cost of
equalizing wealth using the property value for the current tax year
using the same (current year) tax collection amount.

(2) If the cost of recognizing the total amount of property
value decline exceeds the amount appropriated, the excess cost is
allocated to each district in proportion to its share of the total property
value decline among those districts with declines.

(3) The allocated share of the excess cost will be
subtracted from the cost of equalizing wealth using the property value
for the current tax year. The resulting adjusted cost will serve as the
basis for determining an adjusted property value for the prior tax year.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803738
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Chapter 74. Curriculum Requirements
The Texas Education Agency (TEA) proposes amendments to
§§74.1-74.3, 74.11-74.13, 74.22-74.27 and 74.30, concerning
curriculum requirements. The amendments would bring the cur-
riculum rules into agreement with the Texas essential knowl-
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edge and skills (TEKS). The amendments also contain techni-
cal changes to clarify meaning.

The TEKS have been adopted and are scheduled to go into
effect on September 1, 1998. Since there are a number of
changes in courses and in course titles, the rules relating
to curriculum requirements are being revised to provide this
information to school districts in time for them to plan for the
1998-1999 school year.

House Bill 1, General Appropriations Act, 75th Texas Legisla-
ture, Article IX, Rider 167, establishes a four-year sunset review
cycle for all state agency rules. The TEA is also conducting a
review of 19 TAC Chapter 74, Curriculum Requirements, in ac-
cordance with Rider 167. The TEA does find sufficient reason
for the rules to continue to exist and intends to amend the rules
as indicated.

FISCAL IMPACT

Mr. Felipe Alanis, deputy commissioner for programs and
instruction, has determined that for the first five-year period
these sections as proposed are in effect, there will be minimal, if
any, fiscal implications for state or local government as a result
of enforcing or administering the sections. These minimal costs
cannot be estimated at this time.

PUBLIC BENEFIT

Mr. Alanis and Criss Cloudt, associate commissioner for policy
planning and research, have determined that for each year of
the first five years the sections as proposed are in effect, the
public benefit anticipated as a result of enforcing the sections
will be the alignment of high school requirements with the TEKS.
There will not be an effect on small businesses. There is
no anticipated economic cost to persons who are required to
comply with the sections as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted in writing to Criss
Cloudt, Policy Planning and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
be faxed to (512) 475-3499 or may be submitted electronically
at the following address: http://www.tea.state.tx.us/rules/board.
All requests for a public hearing on the proposed section
submitted under the Administrative Procedure Act must be
received by the commissioner of education not more than 15
calendar days after notice of a proposed change in the section
has been published in the Texas Register.

Subchapter A. Required Curriculum
19 TAC §§74.1–74.3

STATUTORY AUTHORITY

The amendments are proposed under the Texas Education
Code, §7.102, §28.002, §28.023, §28.025, §28.054, and
§38.003, which authorize the State Board of Education to
establish curriculum graduation requirements, and House Bill
1, General Appropriations Act, 75th Texas Legislature, Article
IX, Rider 167, which establishes a four-year sunset review
cycle for all state agency rules.

The proposed amendments implement the Texas Education
Code, §7.102, §28.002, §28.023, §28.025, §28.054, and
§38.003, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§74.1. Essential Knowledge and Skills [Elements Mandated].

(a) (No change.)

[(b) Essential elements referred to in this chapter shall
remain in use until the State Board of Education (SBOE) adopts
the essential knowledge and skills for the curriculum required
in Texas Education Code, §28.002. When SBOE adopts the
essential knowledge and skills, the term "essential elements" shall
be understood to mean essential knowledge and skills.]

(b) [(c)] A school district must provide instruction in the
essential knowledge and skills [elements ] of the appropriate grade
levels in the foundation curriculum as specified in Chapter 110
of this title (relating to Texas Essential Knowledge and Skills for
English Language Arts and Reading); Chapter 111 of this title
(relating to Texas Essential Knowledge and Skills for Mathematics);
Chapter 112 of this title (relating to Texas Essential Knowledge
and Skills for Science); Chapter 113 of this title (relating to Texas
Essential Knowledge and Skills for Social Studies); and Chapter 128
of this title (relating to Texas Essential Knowledge and Skills for
Spanish Language Arts and English as a Second Language). [as
specified in this subchapter; Chapter 75, Subchapter B, of this title
(relating to Essential Elements – Prekindergarten-Grade 6); Chapter
75, Subchapter C, of this title (relating to Essential Elements– Grades
7-8); and Chapter 75, Subchapter D, of this title (relating to Essential
Elements – Grades 9-12). A district is not required to offer the
essential elements for prekindergarten.] A school district may add
elements at its discretion but must not delete or omit instruction in
the foundation curriculum specified in subsection (a) of this section.

(c) A district shall [must] use the essential knowledge
and skills [elements] as guidelines in providing instruction in the
enrichment curriculum as specified in Chapter 114 of this title
(relating to Texas Essential Knowledge and Skills for Languages
Other Than English), Chapter 115 of this title (relating to Texas
Essential Knowledge and Skills for Health Education), Chapter 116
of this title (relating to Texas Essential Knowledge and Skills for
Physical Education), Chapter 117 of this title (relating to Texas
Essential Knowledge and Skills for Fine Arts), Chapter 118 of this
title (relating to Texas Essential Knowledge and Skills for Economics
with Emphasis on the Free Enterprise System and Its Benefits),
Chapter 119 of this title (relating to Texas Essential Knowledge
and Skills for Agricultural Science and Technology Education),
Chapter 120 of this title (relating to Texas Essential Knowledge and
Skills for Business Education), Chapter 121 of this title (relating to
Texas Essential Knowledge and Skills for Health Science Technology
Education), Chapter 122 of this title (relating to Texas Essential
Knowledge and Skills for Home Economics Education), Chapter 123
of this title (relating to Texas Essential Knowledge and Skills for
Technology Education/Industrial Technology Education), Chapter 124
of this title (relating to Texas Essential Knowledge and Skills for
Marketing Education), Chapter 125 of this title (relating to Texas
Essential Knowledge and Skills for Trade and Industrial Education),
Chapter 126 of this title (relating to Texas Essential Knowledge
and Skills for Technology Applications), and Chapter 127 of this
title (relating to Texas Essential Knowledge and Skills for Career
Orientation) [subsection (a) of this section].

[(d) At least every five years, SBOE shall review and evaluate
theappropriateness of theessential elements. When possible, changes
in essential elements shall be made in sequence with the textbook
adoption cycle. A school district must implement the changes no
later than the date textbooks and instructional materials are available
in the district. ]

§74.2. Description of a Required Elementary Curriculum.
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A school district that offers kindergarten through Grade 5 must
provide instruction in the [essential] required curriculum as specified
in §74.1 of this title (relating to Essential Knowledge and Skills).
[elementsdescribed in Chapter 75, Subchapter B, of this title (relating
to Essential Elements – Prekindergarten-Grade 6).] The district must
ensure that sufficient time is provided for teachers to teach and
for students to learn [the essential elements in] English language
arts, mathematics, science, social studies, fine arts, health, physical
education, technology applications, and to the extent possible,
languages other than English. The school district may provide
instruction in a variety of arrangements and settings, including mixed-
age programs designed to permit flexible learning arrangements for
developmentally appropriate instruction for all student populations to
support student attainment of course and grade level standards.

§74.3. Description of a Required Secondary Curriculum.
(a) Middle Grades 6-8. A school district that offers Grades

6-8 must provide instruction in the [essential] required curriculum
as specified in §74.1 of this title (relating to Essential Knowledge
and Skills). [elements for Grades 6-8 as described in Chapter
75, Subchapter B, of this title (relating to Essential Elements –
Prekindergarten-Grade 6); and Chapter 75, Subchapter C, of this
title (relating to Essential Elements – Grades 7-8).] The district
must ensure that sufficient time is provided for teachers to teach
and for students to learn [the essential elements in] English language
arts, mathematics, science, social studies, fine arts, health, physical
education, technology applications, and to the extent possible,
languages other than English. The school district may provide
instruction in a variety of arrangements and settings, including mixed-
age programs designed to permit flexible learning arrangements for
developmentally appropriate instruction for all student populations to
support student attainment of course and grade level standards.

(b) Secondary Grades 9-12.

(1) A school district that offers Grades 9-12 must provide
instruction in the [essential] required curriculum as specified in
§74.1 of this title (relating to Essential Knowledge and Skills).
[elements described in Chapter 75, Subchapter D, of this title
(relating to Essential Elements – Grades 9-12).] The district
must ensure that sufficient time is provided for teachers to teach
and for students to learn thesubjects in the required curriculum
[essential elements]. The school district may provide instruction in a
variety of arrangements and settings, including mixed- age programs
designed to permit flexible learning arrangements for developmentally
appropriate instruction for all student populations to support student
attainment of course and grade level standards.

(2) The school district must offer the courses listed in this
paragraph and maintain evidence that students have the opportunity
to take these courses:

(A) (No change.)

(B) mathematics - Algebra I, Algebra II, Geometry,
[ and] Precalculus ,and Mathematical Models with Applications [.
(Trigonometry and either Elementary Analysis or Analytic Geometry
may be offered in lieu of Precalculus)];

(C) science – Integrated Physics and Chemistry,
Biology [I], Chemistry [I], and Physics [I], [and Physical Science
or Science III]. Science courses shall include at least 40% hands-on
laboratory investigations and field work using appropriate scientific
inquiry;

(D) social studies - United States History Studies
Since Reconstruction, World History Studies, United States Govern-
ment, and World Geography Studies;

(E) (No change.)

(F) physical education - [Physical Education IA (]
Foundations of Personal Fitness and at least two of the following: [),
Physical Education IB (Lifetime Activities), and Physical Education
II (Intramural/Fitness for Life);]

(i) adventure/outdoor education;

(ii) aerobic activities;

(iii) individual sports; or

(iv) team sports.

(G) (No change.)

(H) fine arts - courses selected from at least two of
the four fine arts areas (art, music, theatre, and dance);

(I) career and technology education - courses selected
from three of the eight career and technology areas (agriculture sci-
ence and technology education, business education, career orienta-
tion, health science technology education, home economics education,
technology education/ industrial technology education, marketing ed-
ucation, and trade and industrial education) taught on a campus in the
school district with provisions for contracting for additional offerings
with programs or institutions as may be practical;

(J) (No change.)

(K) technology applications - one unit of credit
selected from a variety of computer-related courses including:

(i) (No change.)

(ii) the following courses in Chapter 120 of this
title (relating to Texas Essential Knowledge and Skills for Business
Education): Business Computer Information Systems I and II, Busi-
ness Computer Programming, Telecommunications and Networking,
and Business Image Management and Multimedia; and

(iii) the following courses in Chapter 123 of
this title (relating to Texas Essential Knowledge and Skills for
Technology Education/Industrial Technology Education): Computer
Applications, Technology Systems (modular computer laboratory-
based), Communication Graphics (modular computer laboratory-
based), and Computer Multimedia and Animation Technology.[ ;
and]

[( iv) Business Computer Applications I and II,
Business Computer Programming I and II, Computer Applications,
Computer ScienceI and II, Microcomputer Applications, BusinessIn-
formation Processing, Industrial Technology Computer Applications,
and Computer Mathematics as provided in Chapter 75, Subchapter
D, of this title (relating to Essential Elements - Grades 9-12) until
August 31, 1998.]

(L) speech - [at least one of the following: Introduc-
tion to Speech Communications, Public Speaking, Debate, or Oral
Interpretation ] Communication Applications.

(3) The school district must provide each student the
opportunity to participate in all courses listed in paragraph (2) of
this subsection. The district must provide students the opportunity
each year to select courses in which they intend to participate from
a list that includes all courses in paragraph (2) of this subsection.
The school district must teach a course that ten or more students
indicate they will participate in or that is required for a student to
graduate. For a course that fewer than ten students indicate they
will participate in, the district must employ options described in
[Chapter 75,] Subchapter C [,] of this chapter [title] (relating to Other
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Provisions) to provide the course and must maintain evidence that it
is employing those options. If the school district will not offer the
required courses every year, but intends to offer particular courses
only every other year, it must notify all enrolled students of that fact.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803739
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Subchapter B. Graduation Requirements
19 TAC §§74.11–74.13

The amendments are proposed under the Texas Education
Code, §7.102, §28.002, §28.023, §28.025, §28.054, and
§38.003, which authorize the State Board of Education to
establish curriculum graduation requirements, and House Bill
1, General Appropriations Act, 75th Texas Legislature, Article
IX, Rider 167, which establishes a four-year sunset review
cycle for all state agency rules.

The proposed amendments implement the Texas Education
Code, §7.102, §28.002, §28.023, §28.025, §28.054, and
§38.003, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§74.11. High School Graduation Requirements.

(a)-(c) (No change.)

(d) A student must complete at least 22 credits to receive a
minimum high school program diploma. Credit may be awarded
without prior instruction under Texas Education Code, §28.023
(Credit by Examination) [, or §39.023(i) (end-of-course tests)].
College Board Advanced Placement and International Baccalaureate
courses may be substituted for requirements in appropriate areas. A
student must demonstrate proficiency in the following.

(1) English language arts - four credits. The credits must
consist of:

(A) English I, II, and III (for students with limited
English proficiency, [recent immigrants,] English I for Speakers of
Other Languages and English II for Speakers of Other Languages [as
a Second Language (ESL) I and II] may be substituted for English I
and II); and

(B) a fourth credit of English, which may be satisfied
by English IV, [English IV (Academic),] Research/Technical Writing,
Creative/Imaginative Writing, Practical Writing Skills, Literary Gen-
res, Business Communication, Journalism, or concurrent enrollment
in a college English course [,College Board advanced placement lit-
erature and composition, or International Baccalaureate English IV].

(2) (No change.)

(3) Science - two credits to include one from Biology [I],
Chemistry [I], or Physics [I].

(4) Social studies - two and one-half credits. The
credits must consist of World History Studies (one credit) or World
Geography Studies (one credit), United States History Studies Since
Reconstruction (one credit), and United States Government (one-half
credit).

(5)-(7) (No change.)

(8) Health education - one-half credit,or Health Science
Technology - one credit.

(9) Speech - one-half credit in Communication Appli-
cations, Speech Communication, Public Speaking, Debate, or Oral
Interpretation. [,which may be satisfied by Introduction to Speech
Communication, Public Speaking, Debate, or Oral Interpretation.]

(10) Technology applications - one credit, which may be
satisfied by:

(A) (No change.)

(B) the following courses in Chapter 120 of this
title (relating to Texas Essential Knowledge and Skills for Business
Education): Business Computer Information Systems I or II, Business
Computer Programming, Telecommunications and Networking, or
Business Image Management and Multimedia; or

(C) the following courses in Chapter 123 of this ti-
tle (relating to Texas Essential Knowledge and Skills for Technology
Education/Industrial Technology Education): Computer Applications,
Technology Systems (modular computer laboratory-based), Commu-
nication Graphics (modular computer laboratory-based), or Computer
Multimedia and Animation Technology.[; or]

[(D) BusinessComputer Applications I or II, Business
Computer Programming I or II, Computer Applications, Computer
Science I or II, Microcomputer Applications, Business Information
Processing, Industrial Technology Computer Applications, or Com-
puter Mathematics as provided in Chapter 75, Subchapter D, of this
title (relating to Essential Elements - Grades 9-12) until August 31,
1998.]

(11) Electives - five and one-half credits. The credits
must be selected from:

(A) the list of courses approved by the SBOE for
Grades 9-12 as specified in §74.1 of this title (relating to Essential
Knowledge and Skills) [under Chapter 75, Subchapter D, of this title
(relating to Essential Elements – Grades 9-12)];

(B) Reserve Officer Training Corps (ROTC) (one to
four credits); or

(C) Driver Education (one-half credit).

[(e) A maximum of two of the four credits of English
required for graduation may be English as a second language (ESL).
Credit earned in ESL that is not counted toward the graduation
requirement in English may be counted as elective credit in meeting
state graduation requirements. ]

(e) [(f)] A maximum of three credits of reading may
be offered by districts for state graduation credit for identified
students under the following conditions. The school district board of
trustees shall adopt policies to identify students in need of additional
reading instruction, and district procedures shall include assessment
of individual student needs, ongoing evaluation of each student’s
progress, and monitoring of instructional activities to ensure that
student needs are addressed. Reading credits may be selected from
[any of the following as outlined in §75.61 of this title (relating to
English Language Arts):] Reading [Improvement ] I, II, or III. [,
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which will be revised as part of the adoption of essential knowledge
and skills to delete the term "improvement." ]

(f) [(g)] An out-of-state or out-of-country transfer student
(including foreign exchange students) or a transfer student from
a Texas nonpublic school must complete all requirements of this
section to be eligible to satisfy state graduation requirements. Any
course credit required in this section that is not completed by the
student before he or she enrolls in a Texas school district may be
satisfied through the provisions of §74.23 of this title (relating to
Correspondence Courses) and §74.24 of this title (relating to Credit
by Examination) or by completing the course or courses according to
the provisions of §74.26 of this title (relating to the Award of Credit).

(g) [(h)] Notwithstanding the repeal of §75.151 of this title
(relating to High School Graduation Requirements), the requirements
for high school graduation for students who enrolled in a high school
program on or before the 1997-1998 school year remain in effect as
adopted by the State Board of Education (SBOE) to be effective June
21, 1984, and last amended to be effective August 8, 1989.

§74.12. Recommended High School Program.

(a) (No change.)

(b) Academic core components. College Board advanced
placement and International Baccalaureate courses may be substituted
for requirements in appropriate [proficiency] areas. Credit may
be awarded without prior instruction under Texas Education Code,
§28.023 (Credit by Examination) [,or §39.023(i) (end-of-course
tests)]. The student must demonstrate proficiency in the following.

(1) English - four credits. The credits must consist
of English I, English II, English III, and English IV (for students
with limited English proficiency, [recent immigrants,] English I for
Speakers of Other Languages and English II for Speakers of Other
Languages [as a Second Language (ESL) I and II] may be substituted
for English I and II).

(2) Mathematics - three credits. The credits must consist
of Algebra I, Algebra II, and Geometry.

(3) Science - three credits. Students may choose [The
credits must consist of] three credits from the following four areas.
Not more than one credit may be chosen from each of the four areas
[selected from Physical Science, Biology I and II, Chemistry I and II,
Physics I and II, or Science III and IV. A student may not take more
than two credits from any combination of Physical Science, Science
III and IV, and Biology I].

(A) Integrated Physics and Chemistry;

(B) Biology, AP Biology, or IB Biology;

(C) Chemistry, AP Chemistry, or IB Chemistry; and

(D) Physics, Principles of Technology I, AP Physics,
or IB Physics.

(4) Social studies - three and one-half credits. The
credits must consist of World History Studies (one credit), World
Geography Studies (one credit), United States History Studies Since
Reconstruction (one credit), and United States Government (one-half
credit).

(5)-(6) (No change.)

(7) Health - one-half credit,or Health Science Technol-
ogy - one credit.

(8) Fine arts - one credit,which may be satisfied by
any course in Chapter 117 of this title (relating to Texas Essential
Knowledge and Skills in Fine Arts).

(9) (No change.)

(10) Technology applications - one credit, which may be
satisfied by:

(A)-(C) (No change.)

[(D) Computer Science I or II, Business Computer
Applications I or II, Business Computer Programming I or II, Com-
puter Applications, Microcomputer Applications, Business Informa-
tion Processing, Industrial Technology Computer Applications, or
Computer Mathematics as provided in Chapter 75, Subchapter D,
of this title (relating to Essential Elements - Grades 9-12) until Au-
gust 31, 1998.]

(11) Speech - one-half credit in Communication Appli-
cations, Speech Communication, Public Speaking, Debate, or Oral
Interpretation . The one-half credit may be satisfied by Introduction
to Speech Communication, Public Speaking, Debate, or Oral Inter-
pretation. Students beginning the recommended high school program
in 1997-1998 will be required to earn the one-half credit.

(c) Additional components. College Board advanced place-
ment and International Baccalaureate courses may be substituted for
requirements in appropriate [proficiency] areas. The student must
choose one of the following options for additional components. Credit
may be awarded without prior instruction under Texas Education
Code, §28.023 ( [ concerning] Credit by Examination), or §39.023(i)
( [concerning ] end-of-course tests).

(1) Option I: mathematics, science, elective. The student
must demonstrate proficiency in the following.

(A) Mathematics - one credit. The credit must consist
of Precalculus. [:]

[( i) Precalculus (one credit); or ]

[( ii) Trigonometry (one-half credit) and either
Elementary Analysis (one-half credit) or Analytic Geometry (one-
half credit). ]

(B) Science - one credit. Students may select any Sci-
ence course including Integrated Physics and Chemistry, Biology, En-
vironmental Systems, Chemistry, Aquatic Science, Physics, Astron-
omy, Geology, Meteorology, Oceanography, AP Biology, AP Chem-
istry, AP Physics, AP Environmental Science, IB Biology, IB Chem-
istry, IB Physics, IB Environmental Systems, Scientific Research and
Design, Anatomy and Physiology of Human Systems, Medical Micro-
biology, Pathophysiology, Principles of Technology I, and Principles
of Technology II [The credit must be selected from Biology I or II,
Chemistry I or II, Physics I or II, or Science III or IV. A student may
not take more than two credits from any combination of Physical
Science, Science III and IV, and Biology I].

(C) Elective - one and one-half credits.

(2) Option II: career and technology. The student must
demonstrate proficiency equivalent to three and one-half credits in a
coherent sequence of courses for career and technology preparation.
To be included in the recommended high school program, a technol-
ogy preparation program approved by the Texas Education Agency
(TEA) must meet recommended high school program criteria in Eng-
lish language arts, mathematics, science, social studies, languages
other than English, health, fine arts, and technology applications.
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(3) Option III: academic [specialization ]. The student
must demonstrate proficiency equivalent to three and one-half credits
[in a specialization] consisting of state-approved [,college- prepara-
tory] courses from language arts [(including speech and journalism)],
science, social studies, mathematics, languages other than English,
fine arts, or technology applications. Students may choose all three
and one-half credits from one of the disciplines, or they may select
courses among the listed disciplines.

(d) Substitutions. No substitutions are allowed in the
Recommended High School Program [Approval of substitutions by
State Board of Education. Any program or course substitution to the
courses included in subsection (a) and subsection (b) of this section
must be approved by the State Board of Education (SBOE)].

§74.13. Distinguished Achievement Program – Advanced High
School Program.

(a) Beginning in the 1999-2000 school year, a student who
wishes to complete an advanced high school program (called the
distinguished achievement program) and have the accomplishment
recognized and distinguished on the academic achievement record
(transcript) must complete the following requirements.

(1) Academic core components. College Board advanced
placement and International Baccalaureate courses may be substituted
for requirements in appropriate [proficiency] areas. The student must
demonstrate proficiency in the following.

(A) English - four credits. The credits must consist
of English I, English II, English III, and English IV (for students
with limited English proficiency, [recent immigrants,] English I for
Speakers of Other Languages and English II for Speakers of Other
Languages [as a Second Language (ESL) I and II] may be substituted
for English I and II);

(B) Mathematics - three credits. The credits must
consist of Algebra I, Algebra II, and Geometry.

(C) Science - three credits. Students may choose[The
credits must consist of] three credits from the following four areas.
Not more than one credit may be chosen from each of the four areas
[selected from Physical Science, Biology I and II, Chemistry I and II,
Physics I and II, or Science III and IV. A student may not take more
than two credits from any combination of Physical Science, Science
III and IV, and Biology I].

(i) Integrated Physics and Chemistry;

(ii) Biology, AP Biology, or IB Biology;

(iii) Chemistry, AP Chemistry, or IB Chemistry;
and

(iv) Physics, Principles of Technology I, AP
Physics, or IB Physics.

(D) Social studies - three and one-half credits. The
credits must consist of World History Studies (one credit), World
Geography Studies (one credit), United States History Studies Since
Reconstruction (one credit), and United States Government (one- half
credit).

(E) Economics with emphasis on the free enterprise
system and its benefits - one-half credit.

(F) Languages other than English - three credits. The
credits must consist of Level I, Level II, and Level III in the same
language.

(G) Health - one-half credit,or Health Science
Technology - one credit.

(H) Fine arts - one credit,which may be satisfied by
any course in Chapter 117 of this title (relating to Texas Essential
Knowledge and Skills in Fine Arts).

(I) (No change.)

(J) Technology applications - one credit, which may
be satisfied by:

(i) (No change.)

(ii) the following courses in Chapter 120 of this
title (relating to Texas Essential Knowledge and Skills for Business
Education): Business Computer Information Systems I or II, Business
Computer Programming, Telecommunications and Networking, or
Business Image Management and Multimedia; or

(iii) the following courses in Chapter 123 of
this title (relating to Texas Essential Knowledge and Skills for
Technology Education/Industrial Technology Education): Computer
Applications, Technology Systems (modular computer laboratory-
based), Communication Graphics (modular computer laboratory-
based), or Computer Multimedia and Animation Technology.[ ; or]

[( iv) Computer Science I or II, Business Computer
Applications I or II, Business Computer Programming I or II, Com-
puter Applications, Microcomputer Applications, Business Informa-
tion Processing, Industrial Technology Computer Applications, or
Computer Mathematics as provided in Chapter 75, Subchapter D,
of this title (relating to Essential Elements - Grades 9-12) until Au-
gust 31, 1998.]

(K) Speech - one-half credit in Communication Ap-
plications, Speech Communication, Public Speaking, Debate, or Oral
Interpretation. [The one-half credit may be satisfied by Introduction
to Speech Communication, Public Speaking, Debate, or Oral Inter-
pretation. Students beginning the distinguished achievement program
in 1997-1998 will be required to earn the one-half credit. ]

(2) Additional components. College Board advanced
placement and International Baccalaureate courses may be substituted
for requirements in appropriate academic [proficiency] areas. The
student must choose one of the following options for additional
components. Credit may be awarded without prior instruction
under Texas Education Code, §28.023 ([concerning] Credit by
Examination), [or §39.023(i) (concerning end-of-course tests)].

(A) Option I: mathematics, science, elective. The
student must demonstrate proficiency in the following.

(i) Mathematics - one credit. The credit must
consist of Precalculus. [:]

[( I) Precalculus (one credit); or]

[( II) Trigonometry (one-half credit) and either
Elementary Analysis (one- half credit) or Analytic Geometry (one-
half credit). ]

(ii) Science - one credit. Students may select any
Science course including Integrated Physics and Chemistry, Biol-
ogy, Environmental Systems, Chemistry, Aquatic Science, Physics,
Astronomy, Geology, Meteorology, Oceanography, AP Biology, AP
Chemistry, AP Physics, AP Environmental Science, IB Biology, IB
Chemistry, IB Physics, IB Environmental Systems, Scientific Re-
search and Design, Anatomy and Physiology of Human Systems,
Medical Microbiology, Pathophysiology, Principles of Technology I,
and Principles of Technology II [The credit must be selected from
Biology I or II, Chemistry I or II, Physics I or II, or Science III or IV.
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A student may not take more than two credits from any combination
of Physical Science, Science III and IV, and Biology I].

(iii) Elective - one-half credit.

(B) Option II: career and technology. The student
must demonstrate proficiency equivalent to two and one-half credits
in a coherent sequence of courses for career and technology prepa-
ration. To be included in the distinguished achievement program,
a technology preparation program approved by the Texas Education
Agency (TEA) must meet distinguished achievement [ recommended
high school] program criteria in English language arts, mathematics,
science, social studies, languages other than English, health, fine arts,
and technology applications.

(C) Option III: academic [specialization]. The stu-
dent must demonstrate proficiency equivalent to two and one-half
credits [in a specialization] consisting of state- approved, [college-
preparatory ] courses from language arts [(including speech and jour-
nalism) ], science, social studies, mathematics, languages other than
English, fine arts, or technology applications. Students may choose
all two and one-half credits from one of the disciplines, or they may
select courses among the listed disciplines.

(3) Advanced measures. A student also must achieve
any combination of four of the following advanced measures. The
measures must focus on demonstrated student performance at the
college or professional level. Student performance on advanced
measures must be assessed through an external review process
[approved by the State Board of Education (SBOE). The measures
must be reviewed at least once each biennium and meet the standards
specified in subparagraphs (A) and (B) of this paragraph ].

(A) original research/project that is:

(i) judged by a panel of professionals in the field
that is the focus of the project; or

(ii) conducted under the direction of mentor(s) and
reported to an appropriate audience; and

(iii) related to the required curriculum set forth in
§74.1 of this title (relating to Essential Knowledge and Skills);

(B) test data where a student receives:

(i) a score of three or above on The College Board
Advanced Placement examination;

(ii) a score of four or above on an International
Baccalaureate examination; or

(iii) a score on the Preliminary Scholastic Assess-
ment Test (PSAT) that qualifies a student for recognition as a Com-
mended Scholar or higher by the National Merit Scholarship Corpora-
tion; as part of the National Hispanic Scholar Program of the College
Board; or as part of the National Achievement Scholarship Program
for Outstanding Negro Students of the National Merit Scholarship
Corporation. The PSAT score may count as only one advanced mea-
sure regardless of the number of honors received by the student; or

(C) college courses with a grade of 3.0 or higher on
courses that count for college credit, including tech-prep programs.

[(A) The measures must focus on demonstrated stu-
dent performance at the college or professional level.]

[(B) Student performance on advanced measures must
be assessed through an external review process.]

(4) Substitutions. No substitutions are allowed in the
Distinguished Achievement Program.

[(4) Any program or course substitution to the courses
included in subsection (a)(1) and (2) of this section must be approved
by SBOE.]

(b) Notwithstanding the repeal of §74.13(c)-(g) of this
chapter (relating to the advanced high school program and the
advanced high school honors program), the requirements for high
school graduation in the advanced high school program and the
advanced high school honors program remain in effect until the end of
the school year 1998-1999. This subsection expires August 31, 1999.
[Subsections (c)-(g) of this section relate to a previous advanced high
school program and shall expire at the end of school year 1998-
1999.]

[(c) A student who wishes to complete an advanced high
school program and have the accomplishment recognized and distin-
guished on the academic achievement record (transcript) must com-
plete the following requirements. Programs shall be of two types.]

[(1) The advanced high school program shall consist of
22 credits selected from the provisions of subsection (d)(1)-(11) of
this section. ]

[(2) The advanced high school honors program shall
consist of 22 credits selected from the provisions of subsection (d)(1)-
(11) of this section. Five of these credits must be designated by the
school district board of trustees as honors courses under subsection
(f) of this section.]

[(d) The required credits must include the following.]

[(1) English language arts - four credits. ]

[(A) Three credits must consist of English I, II, and
III. English as a Second Language (ESL) I and II may be substituted
for English I and II.]

[(B) The fourth credit of English may be satisfied by
English IV, English IV Honors, English IV (Academic), English IV
(Academic) Honors, or College Board advanced placement English
literature and composition. ]

[(2) Languages other than English - two credits. The
credits must consist of Level I and Level II of the same language. ]

[(3) Mathematics - three credits. The credits must consist
of Algebra I, Algebra II, and Geometry. ]

[(4) Science - three credits. The credits must be selected
from Physical Science or Science III, Biology I or Science IV,
Biology II, Chemistry I, Chemistry II, Physics I, Physics II, Geology,
Meteorology, Astronomy, Aquatic Science, Environmental Science,
or Anatomy and Physiology. ]

[(5) Social studies - two and one-half credits. The credits
must consist of World History Studies or World Geography Studies
(one credit), United States History (one credit), and United States
Government (one-half credit).]

[(6) Economics with emphasis on the free enterprise
system and its benefits - one-half credit.]

[(7) Physical education - one and one-half credits. ]

[(A) A school district board of trustees may allow a
student to substitute certain physical activities for the one and one-
half required credits of physical education. The substitutions must be
based on the physical activity involved in drill team, marching band,
and cheerleading during the fall semester; Reserve Officer Training
Corps (ROTC); athletics; Dance I-IV; and two- or three-credit career
and technology education work- based training courses. ]
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[(B) A student may not earn more than two credits in
physical education toward state graduation requirements. ]

[(C) A school district may award up to two credits for
physical education for appropriate private or commercially-sponsored
physical activity programs conducted on or off campus. The district
must apply to the commissioner of education for approval of such
programs, which may be substituted for state graduation credit in
physical education.]

[(8) Health education - one-half credit. ]

[(9) Technology applications - one credit. The credit
must be selected from a variety of computer- related courses listed in
Chapter 75, Subchapter D, of this title (relating to Essential Elements
– Grades 9-12), including: ]

[(A) Computer Mathematics; ]

[(B) Business Computer Applications I or II; ]

[(C) Business Computer Programming I or II; ]

[(D) Computer Science I or II; ]

[(E) Business Information Processing; and ]

[(F) Microcomputer Applications. ]

[(10) Fine arts or speech - one credit. The credit must
be selected from the list of courses approved by the State Board of
Education (SBOE) in Chapter 75, Subchapter D, of this title (relating
to Essential Elements – Grades 9-12). ]

[(11) Electives - three credits. Each elective must be
selected from the list of courses approved by SBOE in Chapter 75,
Subchapter D, of this title (relating to Essential Elements – Grades
9-12).]

[(e) When necessary and justified, the commissioner of
education may authorize a substitution in the requirements for the
advanced high school program under the following conditions. ]

[(1) A student must complete 22 credits from state-
approved courses specified in this section.]

[(2) A student must complete the number of credits in
each subject area specified in this section from courses listed in
these subject areas in Chapter 75, Subchapter D, of this title (relating
to Essential Elements – Grades 9-12). A student who has already
taken one or more of the following classes as part of the advanced
high school program shall receive credit for each class taken:
Precalculus, Trigonometry, Elementary Analysis, Analytic Geometry,
Computer Mathematics I, Computer Mathematics II, Probability
and Statistics, Calculus, Number Theory, Linear Algebra, Linear
Programming, History of Mathematics, Survey of Mathematics,
Laboratory Management, Physiology and Anatomy, or Computer
Mathematics. ]

[(3) Any course substituted for another course must
maintain the same level of academic excellence as the courses
specified in this section. ]

[(4) A course described as introductory, remedial, or
compensatory may not substitute for any course specified in this
section.]

[(5) A school district must request in writing approval
from the commissioner of education to substitute specific courses,
citing justification for the requests.]

[(f) A school district board of trustees that wishes to offer
the advanced high school honors program must adopt policies that

provide for special honors courses and programs. The policies must
provide for modification of the courses of study in subsection (c) of
this section by accelerating, providing greater depth, and expanding
the courses and their essential elements described in this section
and in Chapter 75, Subchapter D, of this title (relating to Essential
Elements – Grades 9-12). In addition, the courses must have been
submitted to the Texas Education Agency (TEA) before April 30,
1995. A school district must ensure that students participating in
honors courses or programs are instructed in all essential elements
and demonstrate an acceptable degree of mastery of those elements.]

[(g) All CollegeBoard advanced placement and International
Baccalaureate courses are designed as honors courses. A district is
not required to submit these courses for approval.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803740
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Subchapter C. Other Provisions
19 TAC §§74.22–74.27, 74.30

The amendments are proposed under the Texas Education
Code, §7.102, §28.002, §28.023, §28.025, §28.054, and
§38.003, which authorize the State Board of Education to
establish curriculum graduation requirements, and House Bill
1, General Appropriations Act, 75th Texas Legislature, Article
IX, Rider 167, which establishes a four-year sunset review
cycle for all state agency rules.

The proposed amendments implement the Texas Education
Code, §7.102, §28.002, §28.023, §28.025, §28.054, and
§38.003, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§74.22. Options for Offering Courses.

A school district may use alternative procedures for delivering
instruction to ensure that essential knowledge and skills [elements
and courses] are taught [according to the requirements of Chapter
75 of this title (relating to Curriculum)]. The district shall pay any
fees or other costs for students to participate in alternative delivery
procedures.

§74.23. Correspondence Courses.

Credit toward state graduation requirements may be granted under
this section only under the following conditions.

(1) The institution offering the course must be The [the]
University of Texas at Austin, Texas Tech [ Technological] University,
or another public institution of higher education approved by the
commissioner of education.

(2) The correspondence course must include the essential
knowledge and skills [elements] as specified in §74.1 of this title
(relating to Essential Knowledge and Skills) [Chapter 75 of this title
(relating to Curriculum)] for such a course.
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§74.24. Credit by Examination.

(a) General provisions.

(1) (No change.)

(2) A school district shall not charge for an exam for
acceleration. If a parent requests an alternative examination, the
district may administer and recognize results of a test purchased
by the parent or student from Texas Tech University or The [the]
University of Texas at Austin.

(3)-(4) (No change.)

(b)-(c) (No change.)

§74.25. High School Credit for College Courses.

(a) (No change.)

(b) To be eligible to enroll and be awarded credit toward
state graduation requirements, a student must have the approval of
the high school principal or other school official designated by the
school district. The course for which credit is awarded must provide
advanced academic instruction beyond, or in greater depth than, the
essential knowledge and skills [elements].

§74.26. Award of Credit.

(a) The award of credit for a course by a school district
affirms that a student has satisfactorily met all state and local
requirements. Any course for which credit is awarded must be
provided according to this subsection.

(1) (No change.)

(2) A school district must ensure that the records
or transcripts of an out-of-state or out-of-country transfer student
(including foreign exchange students) or a transfer student from a
Texas nonpublic school are evaluated and that the student is placed
in appropriate classes promptly. The district may use a variety of
methods to verify the content of courses for which a transfer student
has earned credit.

(b) Districts may offer courses designated for Grades 9-12
(refer to §74.11 of this title (relating to High School Graduation Re-
quirements)) in earlier grade levels. A course must [may] be con-
sidered completed and credit must [may] be awarded if the student
has demonstrated achievement by meeting the standard requirements
of the course, including demonstrated proficiency in the subject mat-
ter, regardless of the time the student has received instruction in the
course or the grade level at which proficiency was attained. The aca-
demic achievement record (transcript) shall reflect that students have
satisfactorily completed courses at earlier grade levels than Grades 9-
12 and have been awarded state graduation credits.

(c) Credit for courses for high school graduation may be
earned only if the student received a grade which is the equivalent of
70 on a scale of 100, based upon course-level, grade-level standards
of the essential knowledge and skills curriculum.

(d) In accordance with local district policy, students who are
able to successfully complete only one semester of a two-semester
course can be awarded credit proportionately.

§74.27. Innovative Courses and Programs.

(a) A school district may develop innovative or other locally-
designed courses to enable students to master knowledge[knowledges
], skills, and competencies not included in the essential knowledge
and skills of the required curriculum. [elements described in Chapter
75, Subchapter D, of this title (relating to Essential Elements – Grades
9-12).]

[(1) Any experimental course which has been approved
in previous years for state credit toward graduation will cease to be
approved August 31, 1998.]

(1) [(2)] The State Board of Education (SBOE) may
approve any course that does not fall within any of the subject areas
listed in the foundation and enrichment curricula when the applicant
school district or organization demonstrates that the proposed course
is academically rigorous and addresses documented student needs.

(2) [(3)] The commissioner of education may approve a
discipline-based course in the foundation or enrichment curriculum
when the applicant school district or organization demonstrates
that the proposed course is academically challenging and addresses
documented student needs.

(3) [(4)] To request approval from SBOE or the commis-
sioner of education, the school district or organization must submit a
request for approval, at least six months before planned implementa-
tion, that includes:

(A) a description of the course and its essential
knowledge and skills [elements or objectives];

(B) the rationale and justification for the request in
terms of student need;

(C) a description of activities, major resources, and
materials to be used;

(D) the methods of evaluating student outcomes;

(E) the qualifications of the teacher;

(F) the amount of credit requested; and

(G) the school years for which approval is requested.

(b) (No change.)

§74.30. Identification of Advanced Courses.

(a) The following are identified as advanced classes as
referred to in the Texas Education Code, §33.081(c), concerning
extracurricular activities:

(1)-(3) (No change.)

(4) Mathematics: all College Board advanced placement
courses and International Baccalaureate courses in the discipline,
high school/college concurrent enrollment classes that are included
in the "Community College General Academic Course Guide Manual
(Part One) [,] " and [Trigonometry, Elementary Analysis, Analytic
Geometry,] Precalculus [,Calculus, Linear Algebra, and Advanced
Mathematics for Business (may be phased out with new essential
knowledge and skills development); ]

(5) Science: all College Board advanced placement
courses and International Baccalaureate courses in the discipline, high
school/college concurrent enrollment classes that are included in the
"Community College General Academic Course Guide Manual (Part
One)," Biology [II], Physics [II], and Chemistry [II]; and

(6) Social studies: Social Studies Advanced Studies,
Economics Advanced Studies, all College Board advanced placement
courses and International Baccalaureate courses in the discipline, and
high school/college concurrent enrollment classes that are included
in the "Community College General Academic Course Guide Manual
(Part One)."

(b) (No change.)
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803741
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Chapter 75. Curriculum
The Texas Education Agency (TEA) proposes the repeal
of §§75.21-75.32, 75.41-75.52, 75.61-75.70, 75.82-75.89,
and 75.121-75.123, concerning essential elements for
prekindergarten-Grade 12. The Texas Education Code (TEC),
§28.001 and §28.002, directed the State Board of Education
(SBOE) to develop essential knowledge and skills for students
and to establish a required curriculum. To meet this statutory
requirement, the SBOE adopted 19 Texas Administrative Code
(TAC) Chapters 110-128, which comprise the enrichment and
foundation curriculum. The Texas essential knowledge and
skills (TEKS) in 19 TAC Chapters 110-128 replace applicable
rules in 19 TAC Chapter 75, Subchapter B, Essential Elements
- Prekindergarten-Grade 6; Subchapter C, Essential Elements
- Grades 7-8; and Subchapter D, Essential Elements - Grades
9-12. The effective date of the proposed repeal will coordinate
with the effective date of the adopted essential knowledge and
skills, which is September 1, 1998.

House Bill 1, General Appropriations Act, 75th Texas Legisla-
ture, Article IX, Rider 167, establishes a four-year sunset review
cycle for all state agency rules. The TEA is also conducting a
review of 19 TAC Chapter 75, Curriculum, Subchapters B-D, in
accordance with Rider 167. The TEA does not find sufficient
reason for the rules to continue to exist and proposes the repeal
of the rules as indicated.

FISCAL IMPACT

Felipe Alanis, deputy commissioner for programs and instruc-
tion, has determined that for the first five-year period the repeals
are in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the new
section.

PUBLIC BENEFIT

Mr. Alanis and Criss Cloudt, associate commissioner for policy
planning and research, have determined that for each year of
the first five years the repeals are in effect the public benefit
anticipated as a result of enforcing the repeals will be the
replacement of the essential elements with the TEKS, resulting
in a state curriculum that is rigorous, measurable, specific, and
current. There will not be an effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the sections as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted to Criss Cloudt,
Policy Planning and Research, 1701 North Congress Avenue,
Austin, Texas 78701, (512) 463-9701, or may be submitted elec-

tronically at the following address: http://www.tea.state.tx.us/
rules/board. All requests for a public hearing on the proposed
sections submitted under the Administrative Procedure Act must
be received by the commissioner of education not more than 15
calendar days after notice of a proposed change in the sections
has been published in the Texas Register.

Subchapter B. Essential Elements-
Prekindergarten-Grade 6
19 TAC §§75.21–75.32

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeals are proposed under Texas Education Code,
§28.001 and §28.002, which authorizes the State Board of
Education to adopt rules identifying the essential knowledge
and skills of each subject of the foundation and enrichment
curriculum, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167, which establishes a
four-year sunset review cycle for all state agency rules.

The repeals implement Texas Education Code, §28.001 and
§28.002, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§75.21. Prekindergarten Education.

§75.22. Kindergarten Education.

§75.23. English Language Arts.

§75.24. Primary Language for Bilingual Education.

§75.25. English as a Second Language.

§75.26. Other Languages.

§75.27. Mathematics.

§75.28. Science.

§75.29. Health.

§75.30. Physical Education.

§75.31. Fine Arts.

§75.32. Social Studies, Texas and United States History.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803758
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Subchapter C. Essential Elements-Grades 7–8
19 TAC §§75.41–75.52
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(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Texas Education Code,
§28.001 and §28.002, which authorizes the State Board of
Education to adopt rules identifying the essential knowledge
and skills of each subject of the foundation and enrichment
curriculum, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167, which establishes a
four-year sunset review cycle for all state agency rules.

The repeals implement Texas Education Code, §28.001 and
§28.002, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§75.41. English Language Arts.

§75.42. Other Languages.

§75.43. Mathematics.

§75.44. Science.

§75.45. Health.

§75.46. Physical Education.

§75.47. Fine Arts.

§75.48. Social Studies, Texas and United States History.

§75.49. Business Education.

§75.50. Vocational Education.

§75.51. Computer Literacy.

§75.52. English as a Second Language.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803759
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Subchapter D. Essential Elements-Grades 9–12

Essential Elements for English Language Arts;
Other Languages; Mathematics; Science; Health;
Physical Education; Fine Arts; Social Studies;
Texas and United States History; Economics with
Emphasis on the Free Enterprise System and its
Benefits; and Business Education
19 TAC §§75.61–75.70

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Texas Education Code,
§28.001 and §28.002, which authorizes the State Board of

Education to adopt rules identifying the essential knowledge
and skills of each subject of the foundation and enrichment
curriculum, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167, which establishes a
four-year sunset review cycle for all state agency rules.

The repeals implement Texas Education Code, §28.001 and
§28.002, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§75.61. English Language Arts.

§75.62. Other Languages.

§75.63. Mathematics.

§75.64. Science.

§75.65. Health.

§75.66. Physical Education.

§75.67. Fine Arts.

§75.68. Social Studies, Texas and United States History.

§75.69. Economics with Emphasis on the Free Enterprise System and
Its Benefits (One-half Unit).

§75.70. Business Education.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803760
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Vocational Education
19 TAC §§75.82–75.89

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Texas Education Code,
§28.001 and §28.002, which authorizes the State Board of
Education to adopt rules identifying the essential knowledge
and skills of each subject of the foundation and enrichment
curriculum, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167, which establishes a
four-year sunset review cycle for all state agency rules.

The repeals implement Texas Education Code, §28.001 and
§28.002, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§75.82. Agricultural Science and Technology.

§75.83. Vocational Home Economics.

§75.84. Health Occupation Education.

§75.85. Industrial Technology Education.
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§75.86. Marketing Education.
§75.87. Office Education.
§75.88. Trade and Industrial Education.
§75.89. Basic Vocational Education.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803761
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Other Courses
19 TAC §§75.121–75.123

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Texas Education Code,
§28.001 and §28.002, which authorizes the State Board of
Education to adopt rules identifying the essential knowledge
and skills of each subject of the foundation and enrichment
curriculum, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167, which establishes a
four-year sunset review cycle for all state agency rules.

The repeals implement Texas Education Code, §28.001 and
§28.002, and House Bill 1, General Appropriations Act, 75th
Texas Legislature, Article IX, Rider 167.

§75.121. Driver Education.
§75.122. ROTC.
§75.123. Computer Science.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803762
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Chapter 114. Texas Essential Knowledge and
Skills for Languages Other Than English

Subchapter C. High School
19 TAC §§114.27–114.29

The Texas Education Agency (TEA) proposes new §§114.27-
114.29, concerning Texas essential knowledge and skills

(TEKS) for American Sign Language. American Sign Lan-
guage is defined as a language other than English under
Texas Education Code, §28.002(e). The new sections are
being added to new 19 TAC Chapter 114, Texas Essential
Knowledge and Skills for Language Other Than English, which
was adopted in July 1997.

Originally, it was the intent to use the TEKS for languages other
than English for all other languages, including American Sign
Language. As adopted, however, the TEKS are appropriate for
all spoken and written languages other than English but not for
American Sign Language, which does not have a "written" or
"spoken" component.

FISCAL IMPACT

Mr. Felipe Alanis, deputy commissioner for programs and
instruction, has determined that for the first five-year period
these sections as proposed are in effect, there will be fiscal
implications for state or local government as a result of enforcing
or administering the new sections. It is not possible to estimate
their costs at this time. Districts are already preparing to
implement the new TEKS, and this would present a minor
revision to the TEKS that have been adopted. American Sign
Language is a low enrollment course that is currently being
offered in fewer than 50 districts statewide. Only these school
districts would be affected.

PUBLIC BENEFIT

Mr. Alanis and Criss Cloudt, associate commissioner for policy
planning and research, have determined that for each year of
the first five years the sections as proposed are in effect, the
public benefit anticipated as a result of enforcing the sections
will be the access to essential knowledge and skills that are
appropriate for American Sign Language. Students taking
American Sign Language include: those wanting to learn to
communicate with persons who are deaf; those having deaf
family members; those wanting to become interpreters for
the deaf; and those having disabilities, including a hearing
impairment. There will not be an effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the sections as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted in writing to Criss
Cloudt, Policy Planning and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
also be faxed to (512) 475-3499 or may be submitted electron-
ically at the following address: http://www.tea.state.tx.us/rules/
board. All requests for a public hearing on the proposed sec-
tion submitted under the Administrative Procedure Act must be
received by the commissioner of education not more than 15
calendar days after notice of a proposed change in the section
has been published in the Texas Register.

STATUTORY AUTHORITY

The new sections are proposed under the Texas Education
Code, §28.001 and §28.002, which direct the State Board of
Education to adopt rules identifying essential knowledge and
skills of each subject of the enrichment curriculum.

The proposed new sections implement Texas Education Code,
§28.001 and §28.002.

§114.27. American Sign Language Levels I and II - Novice Progress
Checkpoint (One Credit Per Level).
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(a) General requirements.

(1) Levels I and II - Novice progress checkpoint can be
offered in elementary, middle, or high school. At the high school
level, students are awarded one unit of credit per level for successful
completion of the level.

(2) Using age-appropriate activities, students develop the
ability to perform the tasksof the novice language learner. Thenovice
language learner, when dealing with familiar topics, should:

(A) understand short-signed phrases when attending
and respond expressively with learned material;

(B) produce learned signs, phrases, and sentences;

(C) detect main ideas in familiar material that is
signed;

(D) be able to transcribe American Sign Language
(ASL) into English gloss;

(E) recognize the importance of communication and
how it relates to the American Deaf culture; and

(F) recognize the importance of acquiring accuracy of
expression by knowing the components of ASL, including grammar.

(3) Students of ASL use expressive and receptive skills
to reinforce comprehension.

(b) Introduction.

(1) Acquiring ASL incorporates expressive and receptive
communication skills. Students develop these communication skills
by using knowledge of the language, including grammar, and
culture, communication and learning strategies, technology, and
content from other subject areas to socialize, to acquire and provide
information, to express feelings and opinions, and to get others
to adopt a course of action. While knowledge of other cultures,
connections to other disciplines, comparisons between languages and
cultures, and community interaction all contribute to and enhance the
communicative language learning experience, communication skills
are the primary focus of language acquisition.

(2) Students of ASL gain the knowledge to understand
cultural practices (what people do) and products (what people create)
and to increase their understanding of other cultures as well as
to interact with members of those cultures. Through the learning
of ASL, students obtain the tools and develop the context needed
to connect with other subject areas and to use the language to
acquire information and reinforce other areas of study. Students of
ASL develop an understanding of the nature of language, including
grammar, and culture and use this knowledge to compare languages
and cultures and to expand insight into their own language and
culture. Students enhance their personal and public lives and meet
the career demands of the 21st century by using ASL to participate
in Deaf communities in Texas, in other states, and around the world.

(c) Knowledge and skills.

(1) Communication. The student communicates in ASL
using expressive and receptive communication skills. The student is
expected to:

(A) engage in avariety of signed exchangesof learned
material to socialize and to provide and obtain information;

(B) demonstrate understanding of simple, clearly
signed language such as simple stories, high-frequency commands,
and brief instructions when dealing with familiar topics;

(C) present information using familiar words, phrases,
and sentences to others; and

(D) demonstrate an awareness of ASL grammar,
vocabulary, and phonology/cherology.

(2) Cultures. The student gains knowledge and under-
standing of other cultures. The student is expected to:

(A) demonstrate an understanding of the practices
(what people do) and how they are related to the perspectives (how
people perceive things) of the cultures studied; and

(B) demonstrate an understanding of the products
(what people create) and how they are related to the perspectives
(how people perceive things) of the cultures studied.

(3) Connections. The student uses the language to make
connections with other subject areas and to acquire information. The
student is expected to:

(A) useresources(that may include technology) in the
language and cultures being studied to gain access to information; and

(B) use the language to obtain, reinforce, or expand
knowledge of other subject areas.

(4) Comparisons. The student develops insight into the
nature of language and culture by comparing the student’s own
language and culture to another. The student is expected to:

(A) demonstrate an understanding of the nature of
language through comparisons of the student’ s own language and
ASL;

(B) demonstrate an understanding of the concept of
culture through comparisons of the student’ s own culture and the
American Deaf culture; and

(C) demonstrate an understanding of the influence of
one language and culture on another.

(5) Communities. The student participates in communi-
ties at home and around the world by using languages other than
English. The student is expected to:

(A) use the language both within and beyond the
school setting through activities such as participating in cultural
events and using technology to communicate; and

(B) show evidence of becoming a lifelong learner by
using the language for personal enrichment and career development.

§114.28. American Sign Language Levels III and IV - Intermediate
Progress Checkpoint (One Credit Per Level).

(a) General requirements.

(1) Levels III and IV - Intermediate progress checkpoint
can be offered in middle or high school. At the high school level,
students are awarded one unit of credit per level for successful
completion of the level.

(2) Using age-appropriate activities, students expand their
ability to perform novice tasks and develop their ability to perform the
tasks of the intermediate language learner. The intermediate language
learner, when dealing with everyday topics, should:

(A) participate in simple face-to-face communication;

(B) create statements and questions to communicate
independently when signing;

(C) understand main ideas and some details of signed
material on familiar topics;
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(D) understand simple signed statements and ques-
tions and transcribe these into written English gloss;

(E) meet limited practical and social communication
needs;

(F) use knowledge of the culture in the development
of communication skills;

(G) use knowledge of the components of American
Sign Language (ASL), including grammar, to increase accuracy of
expression; and

(H) cope successfully in straightforward social and
survival situations.

(b) Introduction.

(1) Acquiring American Sign Language incorporatesboth
expressive and receptive communication skills. Students develop
these communication skills by using knowledge of the language, in-
cluding grammar, and culture, communication and learning strategies,
technology, and content from other subject areas to socialize, to ac-
quire and provide information, to express feelings and opinions, and
to get others to adopt a course of action. While knowledge of other
cultures, connections to other disciplines, comparisons between lan-
guages and cultures, and community interaction all contribute to and
enhance the communicative language learning experience, communi-
cation skills are the primary focus of language acquisition.

(2) Students of ASL gain the knowledge to understand
cultural practices (what people do) and products (what people create)
and to increase their understanding of other cultures as well as
to interact with members of those cultures. Through the learning
of ASL, students obtain the tools and develop the context needed
to connect with other subject areas and to use the language to
acquire information and reinforce other areas of study. Students of
ASL develop an understanding of the nature of language, including
grammar, and culture and use this knowledge to compare languages
and cultures and to expand insight into their own language and
culture. Students enhance their personal and public lives and meet
the career demands of the 21st century by using ASL to participate
in Deaf communities in Texas, in other states, and around the world.

(c) Knowledge and skills.

(1) Communication. The student communicates in ASL
using expressive and receptive communication skills. The student is
expected to:

(A) engage in a variety of signed exchanges to
socialize, to provide and obtain information, to express preferences
and feelings, and to satisfy basic needs;

(B) interpret and demonstrate understanding of sim-
ple, straightforward, signed language such as instructions, directions,
announcements, reports, conversations, brief descriptions, and narra-
tions;

(C) present information and convey short messages
on everyday topics to others; and

(D) demonstrate an awareness of ASL grammar,
vocabulary, and phonology/cherology.

(2) Cultures. The student gains knowledge and under-
standing of other cultures. The student is expected to:

(A) use the language at the intermediate proficiency
level to demonstrate an understanding of the practices (what people

do) and how they are related to the perspectives (how people perceive
things) of the cultures studied; and

(B) use the language at the intermediate proficiency
level to demonstrate an understanding of the products (what people
create) and how they are related to the perspectives (how people
perceive things) of the cultures studied.

(3) Connections. The student uses the language to make
connections with other subject areas and to acquire information. The
student is expected to:

(A) useresources(that may include technology) in the
language and cultures being studied at the intermediate proficiency
level to gain access to information; and

(B) use the language at the intermediate proficiency
level to obtain, reinforce, or expand knowledge of other subject areas.

(4) Comparisons. The student develops insight into the
nature of language and culture by comparing the student’s own
language and culture to another. The student is expected to:

(A) use the language at the intermediate proficiency
level to demonstrate an understanding of the nature of language
through comparisons of the student’s own language and ASL;

(B) use the language at the intermediate proficiency
level to demonstrate an understanding of the concept of culture
through comparisons of the student’ s own culture and the American
Deaf culture; and

(C) use the language at the intermediate proficiency
level to demonstrate an understanding of the influence of one language
and culture on another.

(5) Communities. The student participates in communi-
ties at home and around the world by using languages other than
English. The student is expected to:

(A) use the language at the intermediate proficiency
level both within and beyond the school setting through activities
such as participating in cultural events and using technology to
communicate; and

(B) show evidence of becoming a lifelong learner by
using the language at the intermediate proficiency level for personal
enrichment and career development.

§114.29. American Sign Language Levels V, VI and VII - Advanced
Progress Checkpoint (One Credit Per Level).

(a) General requirements.

(1) Levels V, VI, and VII - Advanced progresscheckpoint
can be offered in high school. At the high school level, students are
awarded one unit of credit per level for successful completion of the
level.

(2) Using age-appropriate activities, students master
novice tasks, expand their ability to perform intermediate tasks, and
develop their ability to perform the tasks of the advanced language
learner. The advanced language learner of modern languages, when
dealing with events of the concrete world, should:

(A) participate fully in casual conversations in cultur-
ally appropriate ways;

(B) use American Sign Language (ASL) to explain,
narrate, and describe in past, present, and future time;

(C) understand main ideasand most details of material
that is signed on a variety of topics;
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(D) transcribe ASL into written English gloss;

(E) cope successfully in problematic social and sur-
vival situations;

(F) achieve an acceptable level of accuracy of expres-
sion by using knowledge of ASL components, including grammar;
and

(G) apply knowledge of culture when communicating.

(b) Introduction.

(1) Acquiring American Sign Language incorporates
communication skills such as signing, attending, viewing, and show-
ing. Studentsdevelop these communication skillsby using knowledge
of the language, including grammar, and culture, communication and
learning strategies, technology, and content from other subject areas
to socialize, to acquire and provide information, to express feelings
and opinions, and to get others to adopt a course of action. While
knowledge of other cultures, connections to other disciplines, com-
parisons between languages and cultures, and community interaction
all contribute to and enhance the communicative language learning
experience, communication skills are the primary focus of language
acquisition.

(2) Students of ASL gain the knowledge to understand
cultural practices (what people do) and products (what people create)
and to increase their understanding of other cultures as well as
to interact with members of those cultures. Through the learning
of ASL, students obtain the tools and develop the context needed
to connect with other subject areas and to use the language to
acquire information and reinforce other areas of study. Students of
ASL develop an understanding of the nature of language, including
grammar, and culture and use this knowledge to compare languages
and cultures and to expand insight into their own language and
culture. Students enhance their personal and public lives and meet
the career demands of the 21st century by using ASL to participate
in Deaf communities in Texas, in other states, and around the world.

(c) Knowledge and skills.

(1) Communication. The student communicates in ASL
using expressive and receptive communication skills. The student is
expected to:

(A) engage in avariety of signed exchanges, including
providing and obtaining information, expressing feelings and prefer-
ences, and exchanging ideas and opinions;

(B) interpret and demonstrate understanding of ASL
on a variety of topics;

(C) present information, concepts, and ideas on a
variety of topics to others; and

(D) use ASL at the advanced proficiency level to
demonstrate an understanding of its subsystem (such as grammar,
vocabulary, and phonology/cherology).

(2) Cultures. The student gains knowledge and under-
standing of other cultures. The student is expected to:

(A) use the language at the advanced proficiency level
to demonstrate an understanding of the practices (what people do) and
how they are related to the perspectives (how people perceive things)
of the cultures studied; and

(B) use the language at the advanced proficiency level
to demonstrate an understanding of the products (what people create)

and how they are related to the perspectives (how people perceive
things) of the cultures studied.

(3) Connections. The student uses the language to make
connections with other subject areas and to acquire information. The
student is expected to:

(A) use resources (that may include technology) in
the language and cultures being studied at the advanced proficiency
level to gain access to information; and

(B) use the language at the advanced proficiency level
to obtain, reinforce, or expand knowledge of other subject areas.

(4) Comparisons. The student develops insight into the
nature of language and culture by comparing the student’s own
language and culture to another. The student is expected to:

(A) use the language at the advanced proficiency level
to demonstrate an understanding of the nature of language through
comparisons of the student’s own language and ASL;

(B) use the language at the advanced proficiency level
to demonstrate an understanding of the concept of culture through
comparisons of the student’s own culture and the American Deaf
culture; and

(C) use the language at the advanced proficiency level
to demonstrate an understanding of the influence of one language and
culture on another.

(5) Communities. The student participates in communi-
ties at home and around the world by using languages other than
English. The student is expected to:

(A) use the language at the advanced proficiency level
both within and beyond the school setting through activities such as
participating in cultural events and using technology to communicate;
and

(B) show evidence of becoming a lifelong learner by
using the language at the advanced proficiency level for personal
enrichment and career development.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803742
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
Chapter 150. Commissioner’s Rules Concerning
Educator Appraisal

Subchapter BB. Administrator Appraisal
19 TAC §150.1021, §150.1022

The Texas Education Agency (TEA) proposes amendments to
§150.1021 and §150.1022, concerning administrator appraisal.
The amendments are necessary to implement a student per-
formance domain for the appraisal of principals and superin-
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tendents and to establish requirements for districts to choose
to adopt the commissioner-recommended student performance
domain.

The current sections were originally adopted as commissioner’s
rules in May 1997 and apply to the appraisal of all administra-
tors. The proposed sections are primarily related to the ap-
praisal of principals and superintendents. The proposed sec-
tions reflect current statutory requirements that student perfor-
mance be a part of the appraisal of principals and superinten-
dents by requiring a student performance domain for those two
classes of administrator.

The proposed amendments also establish requirements for dis-
tricts that choose to include the commissioner- recommended
student performance domain as a part of their locally devel-
oped appraisal instruments for principals. The commissioner-
recommended domain for superintendents is scheduled to be
completed next fall and the related amendments will be pro-
posed thereafter. The commissioner-recommended domain will
fulfill statutory requirements while preserving local options in ad-
ministrator evaluation.

The proposed amendments also delete the requirement for a
professional growth plan for all administrators. This deletion is
proposed because a required intervention plan is being added
for principals in need of assistance and because it is anticipated
that a professional growth plan will be included in the State
Board of Educator Certification rule on assessment. Finally,
the proposed amendments include minor technical corrections
to align with other rules.

FISCAL IMPACT

Mr. Felipe Alanis, deputy commissioner for programs and
instruction, has determined that for the first five-year period
these sections as proposed are in effect, there will be minimal
staff development costs, if any, fiscal implications for state or
local government as a result of enforcing or administering the
sections. Minors costs of approximately $20-25 per person will
be incurred for materials for administrators participating in this
system. These costs will be assumed by the school district and
covered under normal operating expenses.

PUBLIC BENEFIT

Mr. Alanis and Criss Cloudt, associate commissioner for policy
planning and research, have determined that for each year of
the first five years the sections as proposed are in effect, the
public benefit anticipated as a result of enforcing the sections
will be the clarification of the requirements for student perfor-
mance to be a part of the appraisal of principals and superinten-
dents and will provide uniform procedures and training to dis-
tricts who choose to include the commissioner-recommended
student performance domain in their local appraisal instruments.
There will not be an effect on small businesses. There is no an-
ticipated economic cost to persons who are required to comply
with the sections as proposed.

PUBLIC COMMENTS

Comments on the proposal may be submitted in writing to Criss
Cloudt, Policy Planning and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
be faxed to (512) 475-3499 or may be submitted electronically
at the following address: http://www.tea.state.tx.us/rules/com-
missioner. All requests for a public hearing on the proposed
section submitted under the Administrative Procedure Act must

be received by the commissioner of education not more than 15
calendar days after notice of a proposed change in the section
has been published in the Texas Register.

STATUTORY AUTHORITY

The amendments are proposed under the Texas Education
Code, §21.354 and §39.054, which authorize the commissioner
of education to adopt a recommended appraisal process on
which to appraise the performance of various classification of
school administrators.

The proposed amendments implement the Texas Education
Code, §21.354 and §39.054.

§150.1021. Commissioner-Recommended Administrator Appraisal
Process: Performance Domains [Criteria] and Descriptors.

(a) The domains [criteria] and descriptors used to evaluate
each administrator in a school district may include the following.

(1)-(10) (No change.)

(b) In developing appraisal instruments [ indicators and
descriptors for the criteria], the school district shall use the local
job description as applicable [and the state criteria and descriptors
for administrator appraisal specified in subsection (a) of this section].

(c) A student performance domain shall be included in the
appraisal of principals and superintendents as follows.

(1) The principal promotes improvement of the perfor-
mance of students on the campus through activities such ascomparing
campus disaggregated student performance results to state account-
ability standards and to prior year performance.

(2) The superintendent promotes improvement of the
performance of students in the district through activities such as
comparing district disaggregated student performance results to state
accountability standards and to prior year performance.

[(c) Each school district may implement a process for
collecting staff input for evaluating administrators or for developing
plans for professional growth for administrators.]

§150.1022. Commissioner-Recommended Administrator Appraisal
Process: Procedures.

(a) To provide school districts maximum flexibility, the
following procedures for administrator appraisal are established as
minimum requirements. Each district shall establish an annual
calendar providing for the following activities that shall involve both
the administrator and the appraiser:

(1) (No change.)

(2) formative conference [conferences ]; and

(3) summative conference [conferences; and].

(4) (No change.)

(b)-(c) (No change.)

(d) Each school district may implement a process for
collecting staff input for evaluating administrators. If a school
district implements a process for collecting staff input to evaluate
administrators, the input must not be anonymous.

(e) Student performance shall be a part of locally developed
appraisal instruments for principals as specified in Texas Education
Code (TEC), §21.354 and §39.054 and for superintendents as
specified in TEC, §39.054.
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[(e) The individual plan for professional growth must be
confidential and controlled by the administrator and supervisors. ]

(f) Each school district, with the approval of the board of
trustees, may select the commissioner-recommended student perfor-
mance domain for principals or may develop an alternative governed
by the process outlined in TEC, §21.354.

(g) Districts using the commissioner-recommended student
performance domain for principals shall meet the following require-
ments.

(1) Principals and their appraisers whose districts adopt
the commissioner-recommended student performance domain shall
satisfactorily complete appraiser training with a trainer and curricu-
lum approved by the commissioner of education. Periodic retraining
shall be required.

(2) The commissioner-recommended student perfor-
mance domain shall be implemented in accordance with procedures
approved by the commissioner.

(3) The results on the commissioner-recommended stu-
dent performance domain shall be incorporated into the local appraisal
instrument.

(4) The results on the commissioner-recommended stu-
dent performance domain shall be a primary consideration in deter-
mining a principal in need of assistance. An intervention plan shall
be required for a principal whose results on this domain fall below
the commissioner’s established standards.

(5) For a principal new to the campus or for a new
campus, the results from the commissioner- recommended student
performance domain shall be on a "report only" basis during the first
year. Dropout and attendance data for the principal shall be on a
"report only" basis for the first two years.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803743
Cross Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part III. Texas Board of Chirporatice Ex-
aminers

Chapter 73. Licenses and Renewals
22 TAC §73.3, §73.5

The Texas Board of Chiropractic Examiners proposes amend-
ments to §73.3(1)(E),(2), (3), relating to verification of and ex-
emption from mandatory continuing education, and §73.5, re-
lating to failure to meet continuing education requirements. The
Chiropractic Act, Texas Civil Statutes, Article 4512b, §8b(c), re-
quires the board to establish a minimum number of continuing
education courses for licensees for renewal of a license each

year. Currently, the board’s continuing education program is set
out in three separate rules (§§73.2, 73.3, and 73.5). Some of
the provisions are internally inconsistent. The reason for this
rulemaking is to set out in a single rule, the provisions relating
to a licensee’s failure to meet the continuing education require-
ments, to delete other redundant or inconsistent language, and
to clarify existing provisions.

The current practice of the board is to allow a licensee
an additional 12 months in which to meet the continuing
education obligation. That practice is continued in §73.5 with
some changes. One proposed amendment to §73.5 revises
subsection (d). Instead of a license being "canceled" for failure
to be reinstated at the end of a probationary period, the board
will consider a license to have "expired" from the date of its
renewal, with the existing consequence of having to obtain a
new license as provided in the Chiropractic Act, §8a(e) and
board rule 73.2(c) for failure to renew timely a license. In this
context, the word "expired" is consistent with terminology in the
related rules and section of the Chiropractic Act. The board
has proposed to amend §73.2, however the rule was previously
proposed for amendment in the January 2, 1998, issue of the
Texas Register (22 TexReg 39) and in accordance with 1 TAC,
§91.65(a)(3), the board may not file the proposed amendment
to this section until the previous proposal has been adopted and
is published in the Texas Register and becomes effective. The
proposed amendment to §73.2 is being simultaneously adopted
in this issue of the Texas Register.

New subsections (e)-(h) are proposed for §73.5. They: prohibit
a licensee from applying courses obtained for reinstatement to-
ward the continuing education requirement for the next reporting
year; allow a licensee to be placed on probationary status for
only one year at a time and prohibit renewal of a license of a
licensee who is deficient for two years in a row; prohibit such a
licensee from practicing until the license is renewed; and allow
renewal if all deficient courses are completed and as provided
by §73.2 for expired licenses generally.

Under these proposed amendments, a licensee who is in non-
compliance with the continuing education requirements for two
years in a row, must cease practicing as provided by the
Chiropractic Act, §8a for expired licenses for failure to renew.
Such licensee may renew his or her license by curing any
deficiency and complying with §8a and board rule 73.2(c).

As stated previously, the Chiropractic Act mandates the board
to require continuing education as a condition of renewal. The
board’s program gives licensees 12 additional months to comply
for each reporting year. It is the board’s opinion that two
years is a reasonable amount of time to obtain a total of 32
hours or 16 hours per year of continuing education. The
Chiropractic Act’s continuing education requirement dictates
that renewal of a license be denied if the continuing education
requirement is not met. The Act further expressly states in
§8a(a) that practicing without a renewal certificate is practicing
without a license, subject to all of the penalties provided in the
Act. The board’s proposed administrative procedures include
an incentive to encourage timely compliance by making the
burdens and sanction for non-compliance more stringent the
longer compliance is delayed. These proposed amendments
for dealing with licensees who fail to meet the obligations of
renewal implement the Act’s mandates while, at the same
time, give adequate and reasonable opportunity for licensees
to comply. It is the board’s intent to require timely completion of
mandatory continuing education as well as to make reasonable
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allowances for those times when a licensee may have difficulty
in complying timely. The amendment to §73.3(E) provides
an alternative method for complying with the requirements for
licensees who are unable to travel due to illness or disability. An
eligible licensee may satisfy the board’s continuing education
requirements by viewing video taped courses which are offered
by the Foundation for Chiropractic Education and Research.
The proposed amendment adds audio tapes to this provision.
The proposed amendment seeks to provide an appropriate
accommodation for persons who are ill or disabled by allowing
an alternative means of complying with the board’s continuing
education requirements. The amendment will assist licensees
who may be visually impaired or otherwise ill or disabled to
complete their continuing education requirements by use of
audio or video tapes. The amendment indirectly promotes the
continuing safety of patients by facilitating access to continuing
education training for those licensees who may be physically
unable to travel to a course. The proposed amendment to §73.3
also deletes part of paragraph (3), deleting the subparagraph
(A) and existing subparagraph (B), re-letting existing clauses
(i)-(iv) under subparagraph (A) as new subparagraphs (A)-(D).
The subject matter of these provisions is addressed in the
new subsections of §73.5. Section 73.3(1)(A) and (2)(A) is
amended to clarify that licensees are to report compliance at
the time of license renewal, that is, on or before the first day
of their birth months. The proposed amendment to §73.3(2)(A)
also explains the type of verification required. The sanction,
in §73.3(2)(C), for failing to provide verification upon request
is deleted as being unnecessary. A new subparagraph (C) is
being proposed which makes the failure to provide verification
for each reporting year the same as non-compliance with the
continuing education requirements under §73.5. Verification
of compliance is essential to any regulatory program. The
absence of verification leaves the board without any adequate
mechanism to confirm each licensee’s compliance; therefore,
failing to submit verification is treated the same as failing to
comply in the first instance. Other grammatical changes for
clarity and consistency have been proposed throughout the
affected sections.

Joyce Kershner, director of licensure, and Dr. Keith Hubbard,
D.C., chair, Rules Committee, have determined that for the first
five year period the rules as amended are in effect, there will be
no fiscal implications for state or local government, as a result
of enforcing or administering the rules.

Ms. Kershner and Dr. Hubbard, also have determined that for
each year of the first five years the rules are in effect, the public
benefit anticipated as a result of enforcing the rules as amended
will be: that licensees are provided better notice of the board’s
compliance provisions relating to its mandatory continuing
education program and the consequences of non-compliance;
and assurance that patients are treated by licensees who
continue to acquire training and thus, maintain proficiency in
their practice. Licensees who are unable to travel to continuing
education courses, due to illness or disability, will have the
benefit of participating in continuing education. There will be
no added effect on small businesses versus that on larger
businesses. Each licensee is subject to the same requirements,
regardless of the size of their practice. There is no anticipated
economic costs to persons who are required to comply with the
amended rules inasmuch as licensees are required currently
to comply with similar or the same provisions. Licensees at
present pay a fee for attending continuing education seminars.

Licensees who are eligible for the audio or video tape option
will pay instead a fee for the audio or video tape.

Comments may be submitted, no later than 30 days form the
date of this publication, to Dr. Keith Hubbard, D.C., Chairman,
Rules Committee, Texas Board of Chiropractic Examiners, 333
Guadalupe, Tower III, Suite 825, Austin, Texas 78701.

The amendments are proposed under Texas Civil Statutes,
Article 4512b, §4(c), §4a, which authorize the board to adopt
rules necessary for performance of its duties, the regulation of
the practice of chiropractic, and the enforcement of the Act,
and §8b, which requires the board to establish a mandatory
continuing education program with which licensees must comply
in order to renew their licenses annually.

The following sections of Texas Civil Statutes, Article 4512b are
affected by these proposed amendments: §§4(c), 4a, 8b.

§73.3. Continuing Education.

A licensee is required to attend continuing education courses as a
condition of renewal of a license.

(1) Requirements.

(A) Every licensee shall [A ll licensees will annually]
attend and complete 16 hours of continuing educationeach [per
calendar] year [.] unless a licensee is exempted under paragraph (3)
of this section. Each licensee’ s reporting year shall begin on the first
day of the month in which his or her birthday occurs. [The calendar
year is considered to begin January 1 and end December 31.]

(B)-(D) (No change.)

(E) A licensee who is unable to travel for the purpose
of attending a continuing education course or seminar due to a
mental or physical illness or disability may satisfy the board’s
continuing education requirements by listening to audio or viewing
video taped courses from the Foundation for Chiropractic Education
and Research. In order for an audio or [a] video taped course to
be accepted by the board, a licensee must submit a letter from a
licensed chiropractor, M.D., D.O., D.P.M., D.D.S. or O.D., who is
not associated with the licensee in any manner. In the letter, the
chiropractor or other doctor must state the nature of the illness or
disability and certify that the licensee was ill or disabled, and unable
to travel for the purpose of obtaining continuing education hours
due to the illness or disability. A licensee is required to submit a
new certificate for each year an exemption is sought. An untrue
certification submitted to the board shall subject the licensee to
disciplinary action as authorized by the Chiropractic Act, Texas Civil
Statutes, Article 4512b, §14a, §14e.

(2) Verification.

(A) At the time of license renewal each year, a
licensee shall submit, to the board, written verification from each
sponsor, of the licensee’s attendance at and completion of each
continuing education course which is used in the fulfillment of the 16
hours for the reporting year just ending [Verification of the 16 hours
will be provided to the board office by the licensee at the time of
license renewal].

(B) Upon request by the board, a[the] licensee shall
provide [will be responsible for providing ] verification of his or her
continuing education for all years requested.

(C) Failure to submit verification as required by
subparagraph (A) of this paragraph shall be considered the same as
failing to meet the continuing education requirements of paragraph
(1) of this section [ Should the licensee fail to submit verification
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upon request by the board, it will be considered a violation of Texas
Civil Statutes, Article 4512b, §8a(a)].

(3) Qualifying exemption.

[(A) Licensees who have not complied with the
continuing education requirements may not be issued a renewal
license unless such person is entitled to an exemption.] The following
persons are exempt from the requirements of paragraph (1) of this
section:

(A) [(i)] a licensee who holds an inactive Texas license
[does not practice chiropractic in Texas]. However, if at any time
during the reporting [calendar] year for which such exemption applies
[has been obtained] such person desires to practice chiropractic, such
person shall not be entitled to practice chiropractic in Texas until 16
hours of continuing education credits are obtained and the executive
director has been notified of completion of such continuing education
requirements;

(B) [(ii)] a licensee who served in the regular armed
forces of the United States during part of the 12 months immediately
preceding the annual license renewal date;

(C) [(iii)] a licensee who submits proof satisfactory
to the board that the licensee suffered a mental or physical illness
or disability which prevented the licensee from complying with
the requirements of this section during the 12 months immediately
preceding the annual license renewal date; or

(D) [(iv)] a licensee who is first licensed within the 12
months immediately preceding the annual renewal date.

[(B) Written proof of attendance and completion of
approved courses must be supplied by the licensed chiropractor to the
board in conjunction with the renewal application for a chiropractic
license.]

§73.5. Failure To Meet Continuing Education Requirements.

(a) A licensee who fails to meet the minimum continuing
education requirements imposed by §73.3(1) of this title (relating to
Continuing Education) [Texas Civil Statutes, Article 4512b, §8b(a)],
shall have his or her license placed in a probated status for a period
of 12 months. Renewal of a license will be issued contingent on
compliance with this section.

(b) During probation under this section, a licensee may con-
tinue to practice provided that he or she enrolls in, attends and sat-
isfactorily completes the required continuing education requirements
within the probationary period.

(c) Upon submission[proof] to the board of written verifi-
cation of the licensee’s attendance at and completion of the required
continuing education [educational ] requirements, the board shall fully
reinstate the licensee’s license.

(d) If a licensee fails to have his or her license reinstated
during any probationary period, the licensee’s license shall be
considered expired from the beginning date of the probationary year,
[canceled] and the licensee must obtain a new license as provided by
§73.2(c)(4) of this title (relating to Renewal of License) and Texas
Civil Statutes, Article 4512b, §8a(e) [law].

(e) Continuing education courses obtained to satisfy any
deficiency in a prior reporting year may not be applied toward the
continuing education requirements for the next reporting year.

(f) A licensee may be placed on probationary status for two
consecutive years. If a licensee who was on probationary status under
this section for the prior reporting year is in non-compliance with

§73.3 of this title for the current reporting year, his or her license shall
be considered expired and shall not be renewed except as provided
by subsection (h) of this section.

(g) A licensee subject to subsection (f) of this section shall
not practice chiropractic until his or her license is renewed or a new
license is obtained as provided by §73.2(c) of this title.

(h) A licensee subject to subsection (f) of this section may
renew his or her license upon completion of all deficient courses and
as provided by §73.2(c) of this title.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803775
Joyce Kershner
Director of Licensure
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 3

♦ ♦ ♦

Part X. Texas Funeral Service Commis-
sion

Chapter 203. Licensing and Enforcement - Spe-
cific Substantive Rules
22 TAC §203.30

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Funeral Service Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Funeral Service Commission proposes the repeal of
§203.30 and new §203.30, concerning continuing education as
a condition for license renewal. The section is being repealed
and replaced to clarify and update the continuing education
requirements of licensees.

Eliza May, Executive Director, has determined that for the first
five-year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Ms. May also has determined that for each year of the first five
years the section is in effect the public benefit anticipated as
a result of enforcing the section will be clarified and updated
information regarding continuing education requirements of
licensees. There will be no effect on small businesses. It is
undeterminable at this time whether there will be a savings or
increase in costs for persons required to comply with the section
as proposed.

Comments on the proposal may be submitted to Eliza May,
Executive Director, Texas Funeral Service Commission, 510
South Congress Avenue, Suite 206, Austin, Texas 78704-1716.

The repeal is proposed under Texas Civil Statutes, Article
4582b, §5, which authorizes the Texas Funeral Service Com-
mission to adopt rules to administer the statute.
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No other statute, code, or article is affect by the proposed
repeal.

§203.30. Continuing Education as a Condition for License Re-
newal.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803756
Eliza May, M.S.S.W.
Executive Director
Texas Funeral Service Commission
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 479-7222

♦ ♦ ♦
The new section is proposed under Texas Civil Statutes,
Article 4582b, §5, which authorizes the Texas Funeral Service
Commission to adopt rules to administer the statute.

No other statute, code, or article is affect by the proposed new
section.

§203.30. Continuing Education as a Condition for License Re-
newal.

(a) Purpose. In order to ensure that all licensees maintain
and improve their professional skills, each person holding a license
issued by the commission is required to participate in continuing
education as a condition for renewal of any licenses.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Approved provider - Any person or organization
conducting or sponsoring a specific program of instruction that has
been approved by the commission.

(2) Approved program - A continuing education program
activity that has received prior approval by the commission.

(3) Hour of continuing education - A 50-minute clock
hour completed by a licensee in attendance at an approved continuing
education program.

(c) Types of acceptable continuing education. Continuing
education undertaken by a licensee shall be acceptable to the
commission as credit hours if the education falls in one or more of the
following categories listed in paragraphs (1)-(4) of this subsection:

(1) participating in institutes, seminars, workshops, con-
ferences, independent study programs, collegeacademic or continuing
education courses which are related to or enhance the practice of fu-
neral service and are offered or sponsored by an approved provider.
Approved providers are:

(A) accredited colleges and universities;

(B) a national or statewide association, board, or
organization representing members of the funeral service profession;

(C) a person, agency, or entity who is approved as a
provider in accordance with subsection (e) of this section;

(D) a person, agency, or entity who is approved by
a state professional licensing or certification board as a continuing

education sponsor or provider as stated in subsection (f) of this
section;

(E) nationally accredited health or mental health
facilities; and

(F) American Board of Funeral Serv. Ed. accredited
Texas mortuary colleges;

(2) teaching or presenting the activities described in
paragraph (1) of this subsection;

(3) writing a published work or making a presentation
directed toward or applicable to the profession of funeral service; or

(4) providing professional guidance as a field instructor
for students of mortuary science in connection with a college or
university approved by the Texas Workforce Commission.

(d) Activities unacceptable as continuing education. The
commission will not give credit hours for:

(1) education incidental to the regular professional activ-
ities of a funeral service professional such as learning occurring from
experience or research;

(2) organizational activity such as serving on committees
or councils or as an officer in a professional organization;

(3) meetings such as in service programs which are
required as a part of an individual’ s employment responsibilities
unless the in service training is a type of acceptable continuing
education under subsection (c) of this section;

(4) college academic courses which are audited or not
taken for credit; or

(5) any experience which does not fit the types of
acceptable continuing education in subsection (c) of this section.

(e) Approval of continuing education provider.

(1) A provider is an individual or organization which
has been approved under this section to offer or sponsor continuing
education programs.

(2) A person seeking approval as a continuing education
provider shall file an application on commission forms and include
the continuing education provider application fee. Governmental
agencies shall be exempt from paying this fee.

(3) A recognized national or state organization may apply
for program approval of all continuing education courses offered in
conjunction with national and state conventions by submitting all
information required by this rule and a non-refundable per event fee.

(4) If a home study event sponsored by a recognized
national or state organization includes more than one home study
course, the sponsor may apply for one event number to cover all
courses. The application for program approval must include all
information required by this rule and should be accompanied by a
non-refundable event fee.

(5) The applicant shall certify on the application that:

(A) all programs offered by the provider for credit
hours from the commission will comply with the criteria in this
section; and

(B) the provider will be responsible for verifying
attendance at each program and provide a certificate of attendance
as set forth in paragraph (10) of this subsection.
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(6) A program offered by a provider for continuing
education credit hours (CE) from the commission shall:

(A) contribute to the advancement, extension, and
enhancement of the professional skills and knowledge of the licensee
in the practice of funeral service;

(B) be developed and presented by persons who are
appropriately knowledgeable in the subject matter of the program and
training techniques;

(C) specify the course objectives, course content, and
teaching methods to be used; and

(D) specify the number of credit hours.

(7) The provider must document each program’s com-
pliance with this subsection and maintain that documentation for a
period of three years.

(8) The executive director will review the continuing
education provider application and either notify the applicant of any
deficiencies or grant approval and indicate the continuing education
provider approval number to be noted on all certificates of attendance.

(9) Each continuing education program shall provide
a mechanism for evaluation of the program by the participants.
The evaluation may be completed on-site immediately following the
program presentation. The provider and the instructor, together,
shall review the evaluation outcomes and revise subsequent programs
accordingly. The provider shall keep all evaluations for three years
and allow the commission to review the evaluations on request.

(10) An approved provider may subcontract with individ-
uals or organizations to provide continuing education programs. The
provider must ensure that the subcontractor meets all requirements of
this section.

(11) To maintain approval as a provider, each provider
shall submit to the commission annually an application and a
continuing education approval application fee.

(12) It shall be the responsibility of a provider to provide
each participant in a program with a certificate of attendance. The
certificate of attendance shall contain:

(A) the name of the provider and approval number;

(B) the name of the participant;

(C) the title of the program;

(D) the number of credit hours given;

(E) the date and place of the program; and

(F) the signature of the provider or its representative.

(13) The provider shall maintain attendance records on a
form prescribed by the commission for a period of three years.

(14) The provider shall be responsible for ensuring that
no licensee receives continuing education credit for time not actually
spent attending the program.

(15) Upon the failure of a provider to comply with any
of the requirements of this section, the commission may revoke the
provider’s approval status.

(16) The commission may evaluate any approved
provider or applicant at any time to ensure compliance with
requirements of this section.

(17) Complaints regarding continuing education pro-
grams offered by approved providers may be submitted in writing
to the executive director for resolution of the complaint.

(18) The commission may monitor any activity without
prior notice.

(f) Acceptance of continuing education approved by another
licensing board.

(1) A person, agency, or entity approved by another
state professional licensing or certification board may request its
program(s) be accepted for credit hours by the commission. The
person, agency, or entity shall submit documentation of that board’s
approval, a statement of the relevance of the program(s) to funeral
service practice, and the continuing education provider application
fee.

(2) The executive director will review the documentation
and notify the person, agency, or entity in writing whether the
program(s) is acceptable as credit hours and, if approved, indicate
the continuing education approval number.

(g) Credit hours granted. The commission will grant the
following credit hours listed in paragraphs (1)-(7) of this subsection
toward the continuing education requirements for license renewal.

(1) One credit hour will be given for each hour of
participation in a continuing education program by an approved
provider.

(2) Credit may be earned through successful completion
of college or university programs for example:(law, insurance, busi-
ness management, accounting, and computers).

(3) A provisional licensing supervisor will be granted a
maximum of ten credit hours for supervision of cases, not to exceed
ten credit hours per renewal period.

(4) A presenter of a continuing education program may
be granted five credit hours for each original or substantially revised
presentation, not to exceed ten credit hours per renewal period.

(5) Credit hours may be earned by successful completion
of an independent study program directly related to funeral service
offered or approved by an approved provider. With the exception of
persons residing outside the United States, a maximum of ten credit
hours for independent study programs will be accepted per renewal
period.

(6) Credit hours will be granted for hour to hour
attendance at a regularly scheduled commission meeting; provided
the licensee signs in and out and is present during this period of
time.

(7) A license may carry over to the next renewal period
up to ten credit hours earned in excess of the continuing education
renewal requirements.

(h) Continuing education requirements. The following hours
listed in paragraphs (1)-(4) of this subsection are needed for license
renewals:

(1) 1997 license renewals: Ten hours;

(2) 1998 license renewals: 12 hours;

(3) 1999 license renewals: 14 hours;

(4) 2000 license renewals: 16 hours.

(i) Exemptions/waivers.
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(1) Continuing education requirements for individuals
newly licensed by examination shall be waived for the first-time
renewal of license (does not apply to reciprocal licensees).

(2) Individuals licensed in Texas, but not practicing in
the state, are exempt from the continuing education requirements set
forth in this section. Any individual who returns to practice in this
state shall, before the next license renewal period, meet the continuing
education requirements.

(3) Persons in a "Retired, Inactive" status will be ex-
empted from the continuing education requirements. Any person
changing from the "Retired, Inactive" status to a "Retired, Active"
status shall, before the next license renewal period, meet the contin-
uing education requirements.

(4) Persons in an active military status will be exempted,
upon request, from the continuing education requirements. Upon
release from active duty and return to residency in the state, the
individual shall, within the first year after his or her release and
return, meet the continuing education requirements.

(5) Upon request, the executive director may authorize
partial or full exemption from the continuing education requirements
based on personal or family hardship. This request must be made at
least 30 days prior to expiration of the license(s) and the executive
director may require documentation of hardship.

(6) Persons in a "Licensed, Inactive" status will be
exempt from the continuing education requirements. This category
pertains to individuals who wish to remain licensed, but are not
currently active. Any person wishing to return to "Licensed, Active"
status shall, before the next renewal period, meet the continuing
education requirements.

(7) Failure by any licensee to comply fully and in a
timely manner with continuing education requirements, as presented
in this section, will result in rejection of any application for renewal
of a license. If a renewal application is rejected, the individual
will be notified of this action. A rejected renewal application will
be processed only after the commission has received satisfactory
documentation that the continuing education required during the prior
licensing period has been completed and payment of all required fees
and penalties have been received. If a license is not renewed prior to
expiration because of noncompliance with the continuing education
requirements, a late compliance fee of $250 must be paid in addition
to the renewal fee applicable to such license and the appropriate
penalty fee for renewing after expiration of the license.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803757
Eliza May, M.S.S.W.
Executive Director
Texas Funeral Service Commission
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 479-7222

♦ ♦ ♦

Part XXIV. Texas Board of Veterinary
Medical Examiners

Chapter 573. Rules of Professional Conduct

Other Provisions
22 TAC §573.64

The Texas Board of Veterinary Medical Examiners proposes
amendments to §573.64, concerning Continuing Education
Requirements. The amendments clarify the requirements of
the program. Section (3) adds the requirement that requests for
hardship extensions must be received in the Board offices by
December 15th. Section (f) clarifies that the licensee is subject
to disciplinary action for failure to complete the required CE
hours without obtaining a hardship extension.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the amendments are in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the amendments.

Mr. Allen also has determined that for the first five years the
amendments are in effect that the public benefit anticipated
as a result of enforcing the amendments is that veterinary
medicine will be provided by only those veterinarians who have
kept abreast of the latest advances in veterinary medicine.
There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the amendments as proposed.

Comments on the proposal may be submitted in writing to Mr.
Chris Kloeris, Texas Board of Veterinary Medical Examiners,
333 Guadalupe, Suite 2-330, Austin, Texas 78701-3998, phone:
(512) 305-7555, and must be received by May 15, 1998.

The amendment is proposed under the authority of the Vet-
erinary Licensing Act, Texas Civil Statutes, article 8890, §7(a)
which states "The Board may make, alter, or amend such rules
and regulations as may be necessary or desirable to carry into
effect the provisions of this act."

The amendment affects the Veterinary Licensing Act, article
8890, §13(g) which requires the Board to establish a minimum
number of hours of continuing education required to renew a
license.

§573.64. Continuing Education Requirements.
(a) Requirements.

(1) [Effective for the 1995 renewal cycle, fifteen] Fifteen
(15) [attendance] hours of acceptable continuing educationshall
[will] be required annually for renewal of all types of Texas
licenses. Licensees who successfully complete the Texas State Board
Examination shall [will] be allowed to substitute the examination
for the continuing education requirements of [that] their examination
[particular] year.

(2) Required continuing education hours must be ob-
tained during the calendar year immediately preceding the submission
for license renewal. Continuing education hours may be used for only
one renewal period.

(3) Hardship extensions may be granted by appeal
to the Executive Director of the [Texas] Board [of Veterinary
Medical Examiners]. The executive director shall only consider
requests for a hardship extension from licensees who were prevented
from completing the required continuing education hours due to
circumstances beyond the licensee’ s control. Requests for a hardship
extension must be received in the Board offices by December 15.
Should such extension be granted,thirty (30) [30] hours of
continuing education shall be obtained in the two-year period of
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time that includes the year of insufficiency and the year of extension.
Licensees receiving a hardship extension shall maintain records of
the thirty (30) hours of continuing education obtained and shall file
copies of these records with the Board by attaching the records to the
license renewal application submitted following the extension year.
[Documentation of the required continuing education received will be
required in these cases, and must be filed with the Board by March
1st of the second year of the hardship period.]

(b) Proof of Continuing Education. The licensee shall be re-
quired to sign a statement on the license renewal form attesting to the
fact that the required continuing education hours have been obtained.
It shall be the responsibility of the licensee to maintain records which
support the sworn statements. Such records [may] include continuing
education certificates [certificate], attendance records signed by the
presenter, and/or receipts for meeting registration fees. These docu-
ments must be maintained for the last 3 complete renewal cycles and
shall [will] be provided for inspection to [Texas] Board [of Veteri-
nary Medical Examiners] investigators upon request.

(c) Acceptable Continuing Education. Acceptable continu-
ing education hoursshall [will] be [considered by the Board to be]
hours earned by attending [participation in] meetings sponsored
or co-sponsored by the American Veterinary Medical Association
(AVMA), AVMA’s affiliated state veterinary medical associations
and/or their continuing education organizations, AVMA recognized
specialty groups, regional veterinary medical associations, local vet-
erinary medical associations, and veterinary medical colleges. [Other
offerings of continuing education hours may be approved by the] The
Executive Director and alicensed veterinarian Board memberap-
pointed [who is a veterinarian designated] by the Board President
may approve hours earned by alternative methods.

(d) Distribution of Continuing Education Hours. Of the
required fifteen (15) hours of continuing education, no more than
five (5) may be derived from either:

(1) [Not more than 5 hours of required continuing
education may be derived from] correspondence courses [,nor will
]; or

(2) [more than 5 hours of] practice managementcourses
[be acceptable]. Continuing Education obtained as part of a dis-
ciplinary action is acceptable [credit towards the total of 15 hours
required annually].

(e) Exemption from Continuing Education Requirements.
A licensee is not required to obtain or report continuing education
hours, provided that the licensee submits to the Board sufficient proof
that during the preceding year the licensee was:

(1) [A licensee who is] in retired status,

(2) a veterinary intern or resident, or

(3) [who is] out-of-country on charitable or special
government assignmentsfor [during ] at least 9 months [of the
preceding year, shall not be required to meet continuing education
requirements to renew his/her license].

(f) Disciplinary Action for Non-Compliance. Failure to
complete the required hours without obtaining a hardship extension
from the executive director, failure [Failure] to maintain required
records, falsifying records, or intentionally misrepresenting programs
for continuing education credit shall be grounds for disciplinary action
by the Board.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 12,
1998.

TRD-9803599
Ron Allen
Executive Director
Texas Board of Veterinary Medical Examiners
Proposed date of adoption: June 11, 1998
For further information, please call: (512) 305–7555

♦ ♦ ♦
Chapter 575. Practice and Procedure

Practice and Procedure
22 TAC §575.30

The Texas Board of Veterinary Medical Examiners proposes
a new §575.30, concerning Criminal Convictions. The new
section, in conformance with Article 6252-13c and Article 8890
§14(a)(4), Texas Civil Statutes, sets out the types of criminal
convictions that will initiate disciplinary action by the Board,
as well as the procedures for taking that action. In addition,
the new section defines those crimes that are related to the
practice of veterinary medicine. Section (3) defines the factors
the Board will consider to determine the present fitness of a
person previously convicted of a crime.

Mr. Ron Allen, Executive Director, has determined that for the
first five-year period the section is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the section.

Mr. Allen also has determined that for the first five years the
section is in effect, the public benefit anticipated as a result
of enforcing the section is that the those seeking veterinary
medical care will not be exposed to veterinarians who have
been convicted of a crime related to the practice of veterinary
medicine, unless the veterinarian has demonstrated adequate
rehabilitation.

There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the section as proposed. Comments on the proposal may
be submitted in writing to Mr. Chris Kloeris, Texas Board of
Veterinary Medical Examiners, 333 Guadalupe, Suite 2-330,
Austin, Texas 78701-3998, phone: (512) 305-7555, and must
be received by May 15, 1998.

The section is proposed under the authority of the Veterinary
Licensing Act, Texas Civil Statutes, article 8890, §7(a) which
states "The Board may make, alter, or amend such rules and
regulations as may be necessary or desirable to carry into effect
the provisions of this act."

The amendment affects §14(a)(4) of the Veterinary Licensing
Act, Article 8890.

§575.30. Criminal Convictions.

(a) The Board may suspend or revoke an existing license,
disqualify a person from receiving a license, or deny a person the
opportunity to be examined for a license because of a person’s
conviction of a felony or misdemeanor if the crime directly relates to
the duties and responsibilities of a veterinarian.
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(b) A person currently incarcerated because of a felony
conviction may not sit for examination, obtain a license under this act,
or renew a previously issued license to practice veterinary medicine.

(c) In considering whether a criminal conviction directly
relates to the occupation of a veterinarian, the Board shall consider
the factors listed in Texas Civil Statutes, Article 6252-13c §4(b).

(d) The practice of veterinary medicine places the veteri-
narian in a position of public trust. A veterinarian practices in an
autonomous role in the treating and safekeeping of animals; prescrib-
ing, administering and safely storing controlled substances; preparing
and safeguarding confidential records and information; and accepting
client funds. Therefore the crimes considered by the Board to relate
to the practice of veterinary medicine include, but are not limited to:

(1) any felony or misdemeanor of which fraud, dishon-
esty or deceit is an essential element;

(2) any criminal violation of The Veterinary Licensing
Act, or other statutes regulating or pertaining to the practice or
profession of veterinary medicine;

(3) any criminal violation of statutes regulating other
professions in the healing arts;

(4) any crime involving moral turpitude;

(5) murder;

(6) burglary;

(7) robbery;

(8) theft;

(9) rape;

(10) perjury;

(11) child molesting; and

(12) substance abuse or substance diversion.

(e) In determining the present fitness of a person who has
been convicted of a crime, the Board shall consider the factors listed
in Texas Civil Statutes, Article 6252-13c §4(c)(1)-(6).

(f) It shall be the responsibility of the applicant for license
to secure and provide to the Board the recommendations of the pros-
ecution, law enforcement, and correctional authorities regarding all
offenses.

(g) The applicant for license shall also furnish proof in such
form as may be required by the Board, that he/she maintained a
record of steady employment and has supported his/her dependents
and has otherwise maintained a record of good conduct and has paid
all outstanding court costs, supervision fees, fines and restitution as
may have been ordered in all criminal cases in which he/she has been
convicted.

(h) Upon suspension or revocation of a license, or denial
of an application for license or examination because of the person’s
prior conviction of a crime and the relationship of the crime to the
license, the Board shall notify the person in writing:

(1) of the reasons for the suspension, revocation, denial,
or disqualification;

(2) of the review procedure provided by Texas Civil
Statutes, Article 6252-13d §3; and

(3) of the earliest date that the person may appeal.

(i) The provisions of this rule shall not apply to persons
convicted of a felony under the statutes listed in Texas Civil Statutes,
Article 6252-13d §5.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 12,
1998.

TRD-9803598
Ron Allen
Executive Director
Texas Board of Veterinary Medical Examiners
Proposed date of adoption: June 11, 1998
For further information, please call: (512) 305-7555

♦ ♦ ♦

Part XXXV. Texas State Board of Exam-
iners of Marriage and Family Therapists

Chapter 801. Licensure and Regulation of Mar-
riage and Family Therapists

Subchapter B. The Board
22 TAC §801.19

The Texas State Board of Examiners of Marriage and Family
Therapists (board) proposes an amendment to §801.19, con-
cerning the practice of marriage and family therapy. The amend-
ment increases the fees for examination and license renewal.

The increase in the examination fee is required to meet the
fee charged by a new vendor selected to administer the
examination. The renewal fee is increased to comply with
the Licensed Marriage and Family Therapists Act, §12, Texas
Civil Statutes, Article 4512c-1, (Act), which requires the fees
charged, in the aggregate, to produce sufficient revenue to
cover the cost of administering the Act. Late renewal fees,
which are tied to the examination fee, are also increased by
this amendment.

Bobby D. Schmidt, Executive Director for the board, has
determined that for the first five-year period the section will be
in effect, there will be fiscal implications for state government as
a result of enforcing or administering the section as proposed.
The costs and process of administering the program will be
offset by revenues generated from licensing fees. There will be
no fiscal implication for local government.

Mr. Schmidt also has determined that for each year of the
first five years the section is in effect, the public benefit as a
result of enforcing or administering the section will be to require
that marriage and family therapists meet renewal requirements.
There will be no additional costs to persons who may be
required to comply with the section as proposed and no effect on
small businesses, except for the increase in fees for examination
and license renewals required of marriage and family therapists.
There is no anticipated impact on local employment.

Comments on the proposal may be submitted to Bobby D.
Schmidt, Executive Director, Texas State Board of Examiners of
Marriage and Family Therapists, 1100 West 49th Street, Austin,
Texas 78756-3183, Telephone (512) 834-6657. Comments will
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be accepted for 30 days following the date of publication of this
proposal in the Texas Register.

The amendment is proposed under Texas Civil Statutes, Article
4512c-1, which provides the Texas State Board of Examiners of
Marriage and Family Therapists with the authority to adopt rules
concerning the regulation of marriage and family therapists.

The proposed amendment affects Texas Civil Statutes, Article
4512c-1.

§801.19. Fees.

(a) (No change.)

(b) The schedule of fees shall be as follows:

(1) (No change.)

(2) licensure examination fee–$195 [ $125]

(3) (No change.)

(4) renewal fee–$65 [$40]

(5) late renewal fee–late renewal fees shall be set as
follows:

(A) on or before 90 days–renewal fee plus one-half
of the examination fee ($162.50) [($102.50)]; and

(B) longer than 90 days but less than one year–
renewal fee plus fee equal to the examination fee ($260.00) [($165.00)
]; and

(6)-(10) (No change.)

(c)-(e) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 11,
1998.

TRD-9803516
George Pulliam
Chairman
Texas State Board of Examiners of Marriage and Family Therapists
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 29. Purchased Health Services

Subchapter D. Medicaid Home Health Services
25 TAC §29.308

On behalf of the State Medicaid Director, the Texas Department
of Health (department) submits proposed new §29.308, con-
cerning competitive procurement of durable medical equipment
(DME) and supplies. Senate Bill (SB) 30, §2.08, 75th Leg-
islature, 1997, requires the department to develop a process
for selecting providers of DME and supplies which encourages
competition. The rule sets forth the criteria the department will
use for determining which types of DME and supplies lend them-
selves to procurement through a competitive process and the

criteria for selecting the providers which whom the department
will contract.

This rule will allow the department to establish a competitive
process for procuring DME and supplies in the Medicaid pro-
gram in compliance with the requirement of SB 30, §2.08. The
department recognizes that not all types of DME and sup-
plies are fungible or amenable to the competitive procurement
process. This rule will establish the criteria the department will
use to select the types of DME and supplies which lend them-
selves to procurement through a competitive process. It also
allows the department the flexibility to contract with only those
providers who can ensure quality and accessibility of DME and
supplies and do so at a cost savings to the department. This
new rule amends Subchapter D, relating to Medicaid home
health services.

Mr. Joe Moritz, Health Care Financing Budget Director, has
determined that for the first five-year period the rule is in effect,
there will be fiscal implications as a result of administering the
rule as proposed. The effect on state government will be an
estimated savings of $400,000 for fiscal year 1998 and $1.5
million for each of the fiscal years 1999 through 2002. There
will be no fiscal implications for local governments.

Mr. Moritz also has determined that for each year of the
five years the rule is in effect, the public benefit anticipated
as a result of enforcing the rule will be the assurance that
providers of DME and supplies are selected in compliance
with the legislative requirements. There will be a substantial
impact on all DME and supply providers, including small
businesses, who have previously provided DME and supplies
under the department’s "any willing provider" and fee schedule
system. Many providers will no longer provide DME and
supplies which are competitively procured if they: do not
submit responses to the department’s procurement offer; do
not satisfy the department’s provider criteria for quality and
accessibility; or, cannot demonstrate a cost savings to the
department. The economic impact resulting from loss of
revenues attributable to providing DME and supplies in the
Medicaid program will vary greatly from provider to provider.
The overall economic impact on all providers will be the amount
of cost savings that the department expects to realize as a result
of implementation of the competitive process. All providers
who wish to participate in the competitive procurement process
will incur costs in preparation of bids and responses to the
department’s procurement offer. The cost for preparation of
bids will vary widely, depending on the type of DME or supplies
being procured and the specificity required by the department in
the procurement offer. These costs will not be reimbursed by the
department. There will not be an impact on local employment.

Comments on the proposal may be submitted to Genie
DeKneef, Program Administrator, Health Care Financing, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756-3168, (512) 338-6509. Comments will be accepted for
30 days following publication of this proposal in the Texas
Register.

The new section is proposed under the Human Resources
Code, §32.021 and Government Code §531.021, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
program and is submitted by the Texas Department of Health
under its agreement with the Health and Human Services
Commission to operate the purchased health services program
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and as authorized under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).

The new section affects Chapter 32 of the Human Resources
Code.

§29.308. Competitive Procurement of Durable Medical Equipment
(DME) and Supplies.

TheTexas Department of Health (department) may establish aprocess
for procuring DME and supplies that encourages competition and
results in savings to the department.

(1) The categories or individual types of DME and
supplies which the department may procure through a competitive
process will be determined by the department using the following
criteria:

(A) the DME or supplies are used by recipients in
sufficient quantities to encourage the competitive process and be cost
effective for the department;

(B) the DME or supplies can be timely, safely, and
effectively dispensed or provided by a prime vendor or contractor
with a physician’s prescription or order:

(i) without the necessity of fitting or instruction on
its use; or

(ii) fitting and instruction can be provided by the
prime vendor or contractor in compliance with department criteria;

(C) dispensing or providing the DME or supplies
through a prime vendor or contractor will not limit or impair the
accessibility and availability of the DME or supplies to the recipients
requiring the DME or supplies;

(D) dispensing or providing the DME or supplies
through a prime vendor or contractor will not result in the recipients
receiving those DME or supplies in an unusable condition; and

(E) acquiring the DME or supplies through a prime
vendor or contractor using a competitive process will result in cost
savings to the department.

(2) The department may limit the number of providers
with whom it will contract using the following criteria:

(A) all providers must submit a complete response
to each section of the department’ s procurement offer which will
be used to evaluate provider qualifications, DME and supplies
specifications, accessibility and pricing provisions. Providers who
fail to submit complete responses will be excluded from evaluation
and consideration;

(B) the number of providers may be limited to only
the number required to ensure statewide accessibility to the DME and
supplies being procured; and

(C) the number of qualified providers will be limited
to those providerswho submit competitive responses which will result
in savings to the department.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 11,
1998.

TRD-9803540
Susan K. Steeg
General Counsel

Texas Department of Health
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 458–7236

♦ ♦ ♦

Part II. Texas Department of Mental
Health and Mental Retardation

Chapter 403. Other Agencies and The Public

Subchapter K. Client-Identifying Information
25 TAC §§403.291–403.308

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Mental Health and Mental Retardation or
in the Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes the repeals of §§403.291- 403.308
of Chapter 403, Subchapter K, concerning client-identifying in-
formation. New §§414.1-414.17 of Chapter 414, Subchapter
A, concerning the same, which would replace the repealed
sections, are contemporaneously proposed in this issue of the
Texas Register.

The repeals would allow for the adoption of new sections.

Don Green, chief financial officer, has determined that for each
year of the first five year period the proposal is in effect there will
be no additional fiscal impact on state and local governments
or small businesses. There is no anticipated cost to individuals
required to comply with the proposed sections.

Karen Hale, assistant commissioner, has determined that for
each year of the first five year period the proposal is in
effect the public benefit is the adoption of a compilation of
relevant federal and state regulations regarding the disclosure
of client-identifying information. There is no anticipated local
employment impact.

Comments on the proposal may be submitted to Linda Logan,
director, Policy Development, Texas Department Mental Health
and Mental Retardation, P.O. Box 12668, Austin, TX 78711-
2668, within 30 days of publication.

These sections are proposed for repeal under the Texas Health
and Safety Code, §532.015, which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking au-
thority, and with the Texas Health and Safety Code, §595.002,
which allows the Board to adopt rules that it considers neces-
sary to facilitate compliance with Chapter 595.

The proposal would affect the Texas Health and Safety Code,
Chapters 595 and 611.

§403.291. Purpose.

§403.292. Application.

§403.293. Definitions.

§403.294. Statutes and Federal Regulations Governing Disclosure.

§403.295. General Provision for Release of Client-Identifying
Information.

§403.296. Notice to Clients Receiving Chemical Dependency Ser-
vices of Federal Confidentiality Requirements.
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§403.297. When Consent for Disclosure is not Required: Clients
Receiving Mental Health or Mental Retardation Services.

§403.298. When Consent for Disclosure is not Required: Clients
Receiving Chemical Dependency Services.

§403.299. Form of Consent: Clients Receiving Mental Health and
Mental Retardation Services.

§403.300. Form of Consent: Clients Receiving Chemical Depen-
dency Services.

§403.301. Who Can Give Consent for Disclosure: Clients Receiving
Mental Health and Mental Retardation Services.

§403.302. Who Can Give Consent for Disclosure: Clients Receiving
Chemical Dependency Services.

§403.303. Disclosure to a Client of Information Contained in His or
Her Records.

§403.304. Notice Upon Disclosure of Information Concerning
Clients Receiving Chemical Dependency Services.

§403.305. Deposition, Subpoenas, and Subpoenas Duces Tecum-
Staff Compliance and Conduct.

§403.306. Exhibits.

§403.307. References.

§403.308. Distribution.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803587
Charles Cooper
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 206–4516

♦ ♦ ♦
Chapter 414. Protection of Individuals and Indi-
vidual Rights

Subchapter A. Client-Identifying Information
25 TAC §§414.1–414.17

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes new §§414.1-414.17 of Chapter 414,
Subchapter A, concerning client-identifying information. The re-
peals of existing §§403.291-403.308 of Chapter 403, Subchap-
ter K, concerning the same, are contemporaneously proposed
in this issue of the Texas Register.

The subchapter describes the state and federal statutory re-
quirements for disclosure of client-identifying information.

The proposed new sections would reorganize small portions of
the subchapter’s content and modify language for clarification
and consistency with current terminology. Minor language
modifications would be made throughout the subchapter for
consistency. The provision described in §611.004(a)(9) of the
Texas Health and Safety Code, which was inadvertently omitted
during the subchapter’s last revision, would be added.

House Bill 1747 (75th Legislature), which amended the Texas
Health and Safety Code, §614.017, added special needs

offenders to the types of individuals for whom confidential
information may be disclosed or received without consent
and authorized all directors of community supervision and
corrections departments to share such confidential information.
In response to the legislation, a definition for "special needs
offender" would be added as well as language regarding the
exchange of confidential information for the continuity of care of
special needs offenders.

Consistent with legislative changes (Senate Bill 208, 75th
Legislature), provisions would be deleted that enable a treating
physician to disclose certain confidential information to law
enforcement or the legally authorized representative, provided
the individual has not issued contrary written instructions.

Don Green, chief financial officer, has determined that for each
year of the first five years the new sections as proposed are in
effect there will be no additional fiscal impact on state and local
governments or small businesses. There is no anticipated cost
to individuals required to comply with the proposed sections.

Karen Hale, assistant commissioner, has determined that for
each year of the first five years the new sections as proposed
are in effect the public benefit is the compilation of relevant
federal and state regulations regarding the disclosure of client-
identifying information. There is no anticipated local employ-
ment impact.

Comments on the proposal may be submitted to Linda Logan,
director, Policy Development, Texas Department Mental Health
and Mental Retardation, P.O. Box 12668, Austin, TX 78711-
2668, within 30 days of publication.

These sections are proposed under the Texas Health and Safety
Code, §532.015, which provides the Texas Mental Health and
Mental Retardation Board with broad rulemaking authority, and
with the Texas Health and Safety Code, §595.002, which allows
the board to adopt rules that it considers necessary to facilitate
compliance with Chapter 595.

The proposal would affect the Texas Health and Safety Code,
Chapters 595 and 611.

§414.1. Purpose.

(a) The purpose of this subchapter is to protect the rights
of clients with regard to the disclosure of identifying information by
providing guidelines for use by:

(1) employees of the department, local authorities, and
contract providers whose duties include the release of such client-
identifying information in appropriate situations; and

(2) members of the general public who request client-
identifying information.

(b) The diagnostic status (mental health, mental retardation,
chemical dependency) and legal status (competent or incompetent,
minor or adult, with or without guardian) of the client must always
be taken into consideration in any situation involving disclosure of
client-identifying information.

(c) It is emphasized that any questions that arise concerning
the legal status of a client and the law governing disclosure in a given
situation should be addressed to legal counsel prior to the disclosure
of client-identifying information.

§414.2. Application.

This subchapter applies to all facilities of the Texas Department
of Mental Health and Mental Retardation, all local authorities, and
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their respective contract providers for the provision of mental health,
mental retardation, and/or chemical dependency services.

§414.3. Definitions.

The following words and terms, when used in this subchapter,
have the following meanings, unless the context clearly indicates
otherwise:

(1) Adult - A person:

(A) who is 18 years of age or older; or

(B) who is under 18 years of age and:

(i) is or has been legally married; or

(ii) whose disabilities of minority have been legally
removed.

(2) Chief executive officer or CEO - The superintendent/
director of a facility or the executive director of a local authority or
contract provider.

(3) Client - A person who, voluntarily or involuntarily,
is seeking or receiving, or who has received mental health, mental
retardation, or chemical dependency services from a facility, local
authority, or contract provider.

(4) Client-identifying information - The name, address,
social security number, or any information by which the identity of
a client can be determined either directly or by reference to other
publicly available information. The term includes, but is not limited
to, a client’ s medical record, graphs, or charts; statements made
by the client, either orally or in writing, while receiving services;
photographs, videotapes, etc.; and any acknowledgment that a person
is or has been aclient of a facility, local authority, or contract provider.
The term does not include a client-identifying number. The statutes,
regulations, and rules requiring that client-identifying information be
kept confidential apply regardless of the means or methods utilized
for the storage and retrieval of such information.

(5) Competent - A term used to describe a person who
has the ability to comprehend the effect and consequences of giving
an authorization for disclosure of client-identifying information and
who has not been adjudicated incompetent by a court, or for whom
an order of restoration has been executed and recorded subsequent to
the client’ s having been adjudicated incompetent.

(6) Contract provider - An individual, entity, or organiza-
tion that contracts with the department, a facility, or local authority
to provide mental health, mental retardation, and/or chemical depen-
dency services.

(7) Consent - The authorization to disclose client-
identifying information given by a person with such authority as
described in §414.10 of this title (relating to Who Can Give Consent
for Disclosure: Clients Receiving MHMR Services) or §414.11 of
this title (relating to Who Can Give Consent for Disclosure: Clients
Receiving Chemical Dependency Services).

(8) Department - The Texas Department of Mental Health
and Mental Retardation.

(9) Facility - A state hospital, state school, state center,
Central Office of the Texas Department of Mental Health and Mental
Retardation.

(10) Incompetent - A term used to describe a person who:

(A) has been adjudicated incompetent by a court and
for whom no subsequent order of restoration has been executed or
recorded; or

(B) does not, in fact, have the ability to comprehend
the effect or consequences of giving an authorization for disclosure
of client-identifying information.

(11) Legal counsel - At a facility or state-operated
community services, staff of the department’s legal services office; at
a local authority (that is not a state-operated community services) or
a contract provider, the attorney(s) in its service.

(12) Legally authorized representative - A legally autho-
rized representative means:

(A) a parent or legal guardian if the client is a minor,
or a legal guardian if the client has been adjudicated incompetent to
manage the client’s personal affairs;

(B) an agent of the patient authorized under a durable
power of attorney for health care;

(C) an attorney ad litem appointed for the client;

(D) a parent, spouse, adult child, or personal repre-
sentative (executor or administrator of the client’ s estate) if the client
is deceased; or

(E) a surrogate decision-making committee or surro-
gate decision-maker, as appropriate, pursuant to the Texas Health
and Safety Code, Chapter 597, Subchapter C, and Chapter 405, Sub-
chapter J of this title (relating to Surrogate Decision-Making for
Community-Based ICF/MR and ICF/MR/RC Facilities).

(13) Local authority - An entity to which the Texas
Mental Health and Mental Retardation Board delegates its authority
and responsibility within a specified region for the planning, policy
development, coordination, resource development and allocation, and
for supervising and ensuring the provision of mental health services
to persons with mental il lness and/or mental retardation services to
persons with mental retardation in one or more local service areas.

(14) Minor - A person under 18 years of age:

(A) who is not and never has been legally married;
and

(B) whose disabilities of minority have not been
legally removed.

(15) Professional - A person authorized to practice
medicine in any state or nation, or a person licensed or certified
by the State of Texas in the determination, diagnosis, evaluation,
or treatment of any mental or emotional condition or disorder, or a
person reasonably believed by the client to so be.

(16) Qualified service organization - An individual, part-
nership, corporation, governmental agency, or any other legal entity
that:

(A) provides services for chemical dependency pro-
grams, such as data processing, bill collecting, dosage preparation,
laboratory analyses, or legal, medical, accounting, or other profes-
sional services, or services to prevent or treat child abuse or neglect,
including training on nutrition and child care and individual and group
therapy; and

(B) has entered into a written agreement with a
program under which that entity:

(i) acknowledges that in receiving, storing, pro-
cessing, or otherwise dealing with any client records from the pro-
grams, it is fully bound by the provision of this subchapter; and
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(ii) if necessary, will resist in judicial proceedings
any efforts to obtain access to client records except as permitted by
state and federal law and this subchapter.

(17) Special needs offender - A special needs offender is:

(A) a convicted felon with mental illness or mental
retardation; or

(B) an individual with mental il lness or mental
retardation placed on community supervision after a grant of deferred
adjudication.

(18) State-operated community services (SOCS) - Com-
munity residential and nonresidential programs operated by the Texas
Department of Mental Health and Mental Retardation.

§414.4. Statutes and Federal Regulations Governing Disclosure.

(a) State statutory provisions governing disclosure of client-
identifying information concerning clients receiving mental health
and mental retardation servicesare contained in §576.005 and Chapter
611 of the Texas Health and Safety Code.

(b) The provisions for disclosure of client-identifying infor-
mation concerning clients receiving mental retardation services are
contained in the Persons with Mental Retardation Act, Texas Health
and Safety Code, Chapter 595. The provisions described in §576.005
and Chapters595 and 611 of the TexasHealth and Safety Code should
be interpreted together in reaching a determination regarding the dis-
closure of client-identifying information concerning clients receiving
mental retardation services.

(c) Texas Human Resources Code, §48.0385, establishes
authority for the Texas Department of Protective and Regulatory
Services (TDPRS) to have access to client records necessary to
conduct investigations into allegations of abuse and neglect of persons
served.

(d) Texas Civil Statutes, Article 4512g-1, allows for the
release of information concerning the mental health treatment of a
sex offender (as defined by Code of Criminal Procedure, Article
42.12, Section 9) to acriminal justiceagency or local law enforcement
authority.

(e) The Secretary of the United States Department of Health
and Human Services has promulgated extensive regulations governing
the disclosure of records of clients receiving chemical dependency
services as described in 42 Code of Federal Regulations Part 2.

(f) The Secretary of the United States Department of Educa-
tion has promulgated extensive regulations governing the disclosure
of educational records of school-age children as described in 45 Code
of Federal Regulations 99ff. State statutory provisions governing the
disclosure of a client’s educational records are described in the Texas
Health and Safety Code, §595.005(c). Any questions concerning the
disclosure of such educational records should be referred to legal
counsel.

(g) The Texas Open Records Act, Texas Government Code,
Chapter 552, provides that all information collected, assembled, or
maintained by governmental bodies, and agencies operating in part
or whole with state funds, pursuant to law or ordinance in connection
with the transaction of official business is public information and
available to the public during normal business hours; however, the act
does set out certain exceptions. One such exception is information
deemed confidential by law, such as records which directly or
indirectly identify a client, former client, or prospective client.

§414.5. General Provision for Release of Client-Identifying Infor-
mation.

(a) All requests for client-identifying information by persons
or organizations, other than employees and agents of the department
or employees of local authorities or contract providers who need the
information for the purpose of fulfilling their duties, should be made
to the CEO (or designee) of the facility, local authority, or contract
provider (or designee) from which the client receives or has received
services. Employees and agents of theTexasDepartment of Protective
and Regulatory Services shall direct inquiries and requests for client
records to the CEO of the facility, local authority, or contract provider.

(b) Any records received from another governmental or
private source that become part of the client’ s record may be released
under the guidelines established in this subchapter.

(c) Except as otherwise described in these rules, an inquiry
as to whether a person is a client of a facility, local authority, or
contract provider, should not be affirmed or denied, but should be
answered by stating that information cannot be given without proper
authorization.

(d) Verbal consent to disclosure of client-identifying infor-
mation is not adequate. In no case should identifying information
be released to the news media or to friends and family of a client
without prior written consent in accordance with this subchapter.

(e) Identifying information regarding other clients must be
expunged from records released.

(f) The requirements in this subchapter for the disclosure of
client-identifying information for clients receiving chemical depen-
dency services apply to all clients who have a chemical dependency
diagnosis, prognosis, or are receiving chemical dependency services
even if they are also receiving mental health and/or mental retarda-
tion services. Should an individual be diagnosed as having mental
il lness or mental retardation in addition to chemical dependency, the
portions of the individual’s record which refer to mental il lness or
mental retardation may be released under the mental health or mental
retardation requirements of this subchapter if no mention or refer-
ence is made about the chemical dependency diagnosis, treatment, or
record.

§ 414.6. Notice of Federal Confidentiality Requirements for Clients
Receiving Chemical Dependency Services.

(a) At the time of admission or as soon thereafter as the
client is capable of rational communication, staff shall:

(1) communicate to the client that federal law and
regulations protect the confidentiality of records for clients receiving
chemical dependency services records; and

(2) give the client a written summary of the federal law
and regulations.

(b) The written summary of the federal law and regulations
(42 CFR Part 2) must include:

(1) a citation to the federal law and regulations;

(2) a description of the limited circumstances under
which a program may disclose outside the program, information
identifying a client as chemically dependent;

(3) a description of the limited circumstances under
which a program may acknowledge that an individual is present at a
program;

(4) a description of the circumstances under which
records for a client receiving chemical dependency services may be
used to initiate or substantiate criminal charges against a client;
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(5) a statement that information related to a commission
of a client’ s crime on the premises of the program against personnel
of the program is not protected;

(6) a statement that the federal law and regulations do
not prohibit a program from giving a client access to his or her own
records;

(7) a statement of the criminal penalty for violation of
the federal law and regulations;

(8) a statement that reports of suspected child abuse and
neglect made under state law to appropriate state or local authorities
are not protected; and

(9) an address where suspected violations of the federal
law and regulations may be reported.

(c) A copy of a sample notice form that meets the require-
ments of subsection (b) of this section, which is required to be given
to clients receiving chemical dependency services, is referenced as
Exhibit B in §414.15 of this title (relating to Exhibits).

§414.7. When Consent for Disclosure is not Required: Clients
Receiving MHMR Services.

(a) When consent has been previously given. Consent to
disclosure of client-identifying information is not required if:

(1) proper consent has been obtained previously;

(2) the duration of the consent has not expired; and

(3) the specifications of the consent (what is to be
released, to whom, for what purpose) are the same.

(b) When required by certain judicial and administrative
proceedings. Client-identifying information may be disclosed without
consent in:

(1) a judicial or administrative proceeding brought by
the client or the client’s legally authorized representative against a
professional, including malpractice proceedings;

(2) a license revocation proceeding in which the client
is a complaining witness and in which disclosure is relevant to the
claim or defense of a professional;

(3) a judicial or administrative proceeding in which
the client waives his or her right in writing to the privilege of
confidentiality of information or when the client’ s legally authorized
representative, acting on the client’s behalf, submits a written waiver
to the confidentiality privilege;

(4) a judicial or administrative proceeding to substantiate
and collect on a claim for mental or emotional health services
rendered to the client;

(5) a judicial proceeding if the judge finds that the
client, after having been informed that communications would not be
privileged, has made communications to a professional in the course
of a court-order examination, except that those communications may
be disclosed only with respect to issues involving the client’s mental
or emotional health;

(6) a judicial proceeding affecting the parent-child rela-
tionship;

(7) any criminal proceeding subject to a subpoena issued
by the court;

(8) a judicial or administrative proceeding regarding the
abuse or neglect, or the cause of abuse or neglect, of a resident

of an institution, as defined by the Texas Health and Safety Code,
§242.002(6);

(9) a judicial proceeding relating to a will, if the client’s
physical or mental condition is relevant to the execution of the will;

(10) an involuntary commitment proceeding for court-
ordered treatment or for a probable cause hearing under Chapter 462,
574, or 593 of the Texas Health and Safety Code; or

(11) a judicial or administrative proceeding where the
court or agency has issued an order or subpoena.

(c) When required in other than court proceedings. Client-
identifying information may be disclosed without consent:

(1) to government agencies if required or authorized
by law (for example, to the Texas Department of Protective and
Regulatory Services in cases of client/child abuse; to a member of a
child fatality review team who is investigating the death of a child in
accordance with the Texas Family Code, Chapter 264);

(2) to medical or law enforcement personnel if the
professional determines that there is a probability of imminent
physical injury by the client to the client or others or there is a
probability of immediate mental or emotional injury to the client;

(3) to qualified personnel for management audits, finan-
cial audits, program evaluations, or research, except that personnel
who receive the information may not directly or indirectly or oth-
erwise disclose the identity of a client in a report or in any other
manner;

(4) to persons, corporations, or governmental agencies
involved in the paying or collecting of fees for mental or emotional
health services provided by a professional;

(5) to other professionals and personnel under the profes-
sionals’ direction who are participating in the diagnosis, evaluation,
and treatment of the client;

(6) to persons participating in an official legislative
inquiry regarding state hospitals or state schools in accordance with
the Texas Government Code, §552.008 (this exception only applies to
records created by employees of the state hospitals or state schools);

(7) to medical personnel to the extent necessary to meet
a bona fide medical emergency;

(8) to personnel legally authorized to conduct investiga-
tions concerning complaints of abuse or denial of rights of clients;

(9) to Advocacy, Incorporated, in the investigation of a
complaint by or on behalf of a client who does not have a legal
guardian or who is a ward of the state. Excepted from this disclosure
without consent are records subject to attorney-client privilege, e.g.,
records of an investigation conducted at the request of a departmental
attorney in preparation for potential litigation;

(10) to an employee or agent of the treating professional
who requires the mental health care information to provide mental
health care services or in complying with statutory, licensing, or
accreditation requirements, if the professional has taken appropriate
action to ensure that the employee or agent:

(A) will not use or disclose the information for any
other purposes; and

(B) will take appropriate steps to protect the informa-
tion;
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(11) to satisfy a request for medical records of a deceased
or incompetent person pursuant to §4.01(e), Medical Liability and
Insurance Improvement Act, Texas Civil Statutes, Article 4590i; and

(12) to health care personnel of a penal or other custodial
institution in which the client is detained if the disclosure is for the
sole purpose of providing health care to the client.

(d) When used between facilities, local authorities, and
contract providers. Client-identifying information may be disclosed
without consent when it is used between department facilities, local
authorities, and contract providers only if

(1) the client or legal guardian has been informed that
the records may be exchanged at the time of or prior to release;

(2) the client or legal guardian is informed of the purpose
of the release, e.g., to facilitate continuing care for the client; and

(3) this advisement is documented in the client’ s record,
dated, and signed by the client or legal guardian and staff.

(e) When used by an attorney ad litem. Client-identifying
information may be disclosed without consent to the attorney ad litem
representing the client in legal process.

(f) When used for continuity of care of special needs
offenders. In accordance with the Texas Health and Safety Code,
§614.017, to provide continuity of care for a special needs offender
(as defined), client-identifying information (i.e., identity, needs,
treatment, social, criminal and vocational history, and medical and
mental health history) concerning the offender may be disclosed and
received without consent between:

(1) any facility;

(2) any local authority;

(3) the Texas Department of Criminal Justice; and

(4) any director of a community supervision and correc-
tions department.

§414.8. When Consent for Disclosure is not Required: Clients
Receiving Chemical Dependency Services.

(a) When consent has been previously given. Consent to
disclosure of client-identifying information is not required if:

(1) proper consent has been obtained previously;

(2) the duration of the consent has not expired; and

(3) the specifications of the consent (what is to be
released, to whom, for what purpose) are the same.

(b) When required by certain court proceedings. Client-
identifying information may be disclosed without consent pursuant
to a specific court order which meets the requirements of the Health
and Human Services regulations set forth in 42 Code of Federal
Regulations §2.61, et seq. A subpoena that does not meet such
requirements is not sufficient to allow disclosure of the information
without consent.

(c) When required in other than court proceedings. Client-
identifying information may be disclosed without consent:

(1) in accordance with the Health and Human Services
regulations (42 Code of Federal Regulations Part 2):

(A) to medical personnel to meet a medical emer-
gency;

(B) to the United States Food and Drug Administra-
tion when it is necessary to notify a client of a dangerous drug in
accordance with 42 CFR §2.51;

(C) for research, audit, and evaluation purposes,
subject to the limitations described in 42 CFR §2.52; and

(D) to stateor federal governmental agencies perform-
ing research, audit, or evaluation in accordance with 42 CFR §2.53;

(2) to Advocacy, Incorporated, in the investigation of a
complaint by or on behalf of a client who does not have a legal
guardian or who is a ward of the state. Excepted from this disclosure
without consent are records subject to attorney-client privilege, e.g.,
records of an investigation conducted at the request of a departmental
attorney in preparation for potential litigation;

(3) to report information about suspected child abuse or
neglect to state or local authorities under state law; and

(4) to a member of a child fatality review team who is
investigating the death of a child in accordance with the Texas Family
Code, Chapter 264.

(d) When used between facilities, state-operated community
services, and personnel of the department. Consent is not required
for disclosure of client-identifying information between department
facilities, state-operated community services, and personnel of the
department having a need for the information in connection with their
duties. This subsection does not include disclosure of information
by department personnel to personnel of local authorities that are
not state-operated or contract providers, unless the local authority or
contract provider is also a qualified service organization as defined
in §414.3 of this title (relating to Definitions).

(e) Any information regarding the application for chemical
dependency services of a minor under the age of 16 years may be
communicated to the parent, guardian, or other person authorized
under Texas law to act on the minor’s behalf if the CEO determines
that the minor, because of a mental or physical condition, lacks the
capacity to make a rational decision on whether to consent to the
notification of his or her parent, guardian, or other person authorized
under Texas law to act on the minor’s behalf and the situation poses a
substantial threat to the physical well-being of any person which may
be reduced by communicating relevant facts to the minor’s parent,
guardian, or other person authorized under Texas law to act on the
minor’ s behalf.

(f) Consent isnot required for disclosure of client-identifying
information between a program and a qualified service organization
of information needed by the organization to provide services to the
program.

§414.9. Form of Consent: Clients Receiving MHMR and Chemical
Dependency Services.

(a) A valid consent form authorizing the disclosure of client-
identifying information concerning a client contains the following
information:

(1) the name of the client;

(2) the name of the organization that is to make the
disclosure;

(3) the person or organization to whom the client-
identifying information is to be disclosed;

(4) the purpose of the disclosure;

(5) a description of the client-identifying information to
be disclosed and any limitations on disclosure;
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(6) a statement that the consent is subject to revocation at
any time except to the extent that the organization which is to make
the disclosure has already acted in reliance on it. Acting in reliance
includes the provision of treatment or services in reliance on a valid
consent to disclose information to a third-party payor;

(7) the date, event, or condition upon which the consent
will expire if not revoked before. This date, event, or condition must
ensure that the consent will last no longer than reasonably necessary
to serve the purpose for which it is given;

(8) the signature of the client or authorized person as
allowed by §414.10 of this title (relating to Who Can Give Consent
for Disclosure: Clients Receiving MHMR Services) and §414.11 of
this title (relating to Who Can Give Consent for Disclosure: Clients
Receiving Chemical Dependency Services); and

(9) the date the consent form was signed.

(b) A copy of a sample consent form containing the
information referred to in subsection(a) of this section, which is
required for use by facilities, local authorities, and contract providers,
is referenced as Exhibit B in §414.15 of this title (relating to Exhibits).

(c) A disclosure may not be made on the basis of a consent
which:

(1) has expired;

(2) does not comply with subsection (a) of this section;

(3) is known to have been revoked; or

(4) is known, or through a reasonable effort could be
known, by the person holding the records to be materially false.

§414.10. Who Can Give Consent for Disclosure: Clients Receiving
MHMR Services.

(a) Adult clients.

(1) If a client is a competent adult, then the client is the
only person who can authorize and consent to disclosure of client-
identifying information.

(2) If the client is an incompetent adult, then the legally
authorized representative (LAR) is the only person who can autho-
rize and consent to disclosure of client-identifying information.

(b) Minor clients.

(1) If the client is a minor receiving mental retardation
services, then the client does not have the capacity to consent to
disclosure of client-identifying information. Only a parent, guardian
of the person, managing conservator, or possessory conservator of
the minor client can authorize and consent to disclosure of client-
identifying information to any third party other than an attorney
representing the client.

(2) If the client is a minor under 16 years of age receiving
mental health services, then the client does not have the capacity
to consent to disclosure of client-identifying information. Only a
parent, guardian of the person, managing conservator, or possessory
conservator of theminor client can authorizeand consent to disclosure
of client-identifying information to athird party other than an attorney
representing the client.

(3) If the client is a competent minor at least 16 years
of age but under 18 years of age receiving voluntary mental health
services, then the client can unilaterally authorize and consent to
disclosure of client-identifying information. The parent, managing
conservator, or possessory conservator of such a minor client also can

unilaterally authorize and consent to disclosure of client-identifying
information.

(4) If the client is a minor at least 16 years of age but
under 18 years of age receiving court-ordered mental health services,
then only a parent, guardian of the person, managing conservator,
or possessory conservator can authorize and consent to disclosure of
client-identifying information to a third party other than an attorney
ad litem representing the client.

(5) A possessory conservator has the right of access to
medical, dental, and educational records of a minor to the same extent
as the managing conservator. However, before releasing records to
the possessory conservator, all references in the records to the place
of residence of the managing conservator must be deleted.

(c) Deceased clients. If the client is deceased, consent
for disclosure of client-identifying information can be given by the
client’s personal representative, usually the executor or administrator
of the client’s estate. For clients with mental retardation, if an
executor or administrator has not been appointed, consent can be
given by the client’s spouse, or if the client was not married, by an
adult related to the client within the first degree of consanguinity.

§414.11. Who Can Give Consent for Disclosure: Clients Receiving
Chemical Dependency Services.

(a) Adult clients.

(1) If the client is a competent adult, then the client is
the only person who can consent to disclosure of client-identifying
information.

(2) If the client is an incompetent adult, then the legally
authorized representative is the only person who can consent to
disclosure of client-identifying information.

(3) For any period for which the CEO of a facility, local
authority, or contract provider determines that an adult client suffers
from a medical condition that prevents the client from knowing or
effecting action on his or her behalf, the CEO may exercise the right
of the client to consent to disclosure for the sole purpose of obtaining
payment for services from a third-party payor.

(b) Minor clients.

(1) If the client is a competent minor who voluntarily
admitted him/herself for treatment, then the client is the only person
who can consent to disclosure of client-identifying information.

(2) If the client is an incompetent minor, then the legally
authorized representative is the only person who can consent to
disclosure of client-identifying information.

(3) A possessory conservator has the right of access to
medical, dental, and educational records of a minor to the same extent
as the managing conservator. However, before releasing records to
the possessory conservator, all references in the records to the place
of residence of the managing conservator must be deleted.

(c) Deceased clients. If the client is deceased, consent to
disclosureof client-identifying information can be given by the legally
authorized representative.

§414.12. Disclosure to a Client of Information Contained in His or
Her Records.

(a) Records of clients receiving mental retardation services.
The content of a client’ s record is to be made available to the client
upon request; however, parts of the client’ s record may be withheld
from the client if thequalified professional responsible for supervising
the client’ s habilitation determines that access by the client to parts
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of the record would not be in the client’s best interest. The reasons
for the determination must be documented in the client’s record.

(b) Records of clients receiving mental health and chemical
dependency services. The content of a client’ s record is to be
made available to the client upon request; however, parts of the
client’s record may be withheld from the client if a professional
determines that access by the client to parts of the record would
not be in the client’ s best interest. (Notwithstanding the Medical
Practice Act, Texas Civil Statutes, Section 5.08, Article 4495b, this
subsection applies to the release of a confidential record created or
maintained by a professional, including a physician, that relates to the
diagnosis, evaluation, or treatment of a mental or emotional condition
or disorder, including alcoholism or drug abuse/addiction.)

(1) Pursuant to the Texas Health and Safety Code,
§611.0045, if a professional denies a client receiving mental health
or chemical dependency services access to any portion of the client’s
record, then the professional shall give the client a signed and dated
written statement that having access to the record would be harmful
to the client’s physical, mental, or emotional health. The professional
shall include a copy of the written statement in the client’s record.
The statement must specify the portion of the record to which access
is denied, the reason for denial, and the duration of the denial.

(2) The professional who denies access to a portion of
a record under this subsection shall redetermine the necessity for
the denial at each time a request for the denied portion is made.
If the professional again denies access, the professional shall notify
the client of the denial and document the denial as prescribed by
paragraph (b)(1) of this subsection.

(3) If a professional denies access to a portion of a
confidential record, the professional shall allow examination and
copying of the record by another professional if the client selects
the other professional to treat the client for the same or a related
condition as the professional denying access.

(4) A professional shall delete confidential information
about another person who has not consented to the release, but may
not delete information relating to the client that another person has
provided, the identity of the person responsible for that information,
or the identity of any person who provided information that resulted
in the client’s commitment.

(5) If a summary or narrative of a confidential record is
requested by the client or legally authorized representative acting on
the client’s behalf, then the professional shall prepare the summary
or narrative within a reasonable time.

(c) Records of clients receiving mental retardation, mental
health, or chemical dependency services.

(1) If requested by the client, the professional or other
entity who has possession or control of the client’ s record shall grant
access to any portion of the record to which access is not specifically
denied under subsection (a) or (b) of this section within a reasonable
time and may charge a reasonable fee.

(2) When a legally authorized representative (LAR)
requests access to the client’s records or when a client has authorized
an attorney to have access to the client’ s records, the records shall
be made available to the LAR or attorney. If it has been determined
that access by the client to parts of the record would not be in the
client’s best interest, this fact shall be brought to the attention of the
LAR or attorney, but the LAR or attorney shall be permitted to view
such parts.

§414.13. Notice Upon Disclosure of Information Concerning
Clients Receiving Chemical Dependency Services.

(a) The following written statement must accompany any
written disclosureor follow any oral disclosure from records of clients
receiving chemical dependency services other than disclosures to
employees and agents of the department who need the information to
carry out their official duties: "This information has been disclosed
to you from records protected by federal confidentiality rules (42
CFR Part 2). The federal rules prohibit you from making any further
disclosure of this information without the specific written consent
of the person to whom it pertains or as otherwise permitted by 42
CFR Part 2. A general authorization for the release of medical or
other information is NOT sufficient for this purpose. The federal
rules restrict any use of the information to criminally investigate or
prosecute any client receiving chemical dependency services."

(b) If disclosure of information is made without consent in
a medical emergency, a written memorandum shall be made and filed
in the client’s record which states the following:

(1) the client’s name or case number;

(2) thename of themedical personnel to whom disclosure
was made and their affiliation with any health care entity;

(3) the name of the individual making the disclosure;

(4) the date and time the disclosure was made;

(5) the nature of the emergency; and

(6) the information disclosed.

§414.14. Depositions, Subpoenas, and Subpoenas Duces Tecum -
Staff Compliance.

(a) If consent has been given, the facility/local authority/
contract provider may testify in court or by deposition or affidavit on
matters relating to the client or make available records in reference
to the client when asked to do so.

(b) In civil proceedings in which consent has not been given.

(1) For clients receiving mental health and mental retar-
dation services.

(A) A court-issued subpoena and/or subpoena duces
tecum is sufficient to permit the release of records if the request is
made for records pursuant to Texas Rule of Civil Evidence, Rule
510(d).

(B) A court-issued subpoena and/or subpoena duces
tecum is sufficient to permit the release of records if the request is
made for records pursuant to any judicial or administrative situation
described in §414.7(b)of this title (relating to When Consent for
Disclosure is not Required: Clients Receiving MHMR Services).

(C) Every effort should be made by the facility/local
authority/contract provider to cooperate and work out an arrangement
for written consent that is satisfactory to all concerned and which
adequately protects the rights of the client. If the facility/local
authority/contract provider is unable to work out a satisfactory
arrangement, then legal counsel should be contacted immediately and
its advice sought concerning the proper manner in which to proceed.

(2) For clients receiving chemical dependency services.
Client-identifying information may be disclosed without consent
pursuant to a specific court order which meets the requirements of
the Health and Human Services regulations set forth in 42 Code
of Federal Regulations §2.61, et seq. A subpoena that does not
meet such requirements is not sufficient to allow disclosure of the
information without consent.
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(c) In criminal proceedings in which consent has not been
given.

(1) For clients receiving mental health and mental retar-
dation services.

(A) A court-issued subpoena is sufficient to permit the
release of records of a client who is a defendant, victim, or witness.

(B) A court-issued subpoena is sufficient to permit
the release of records if the request is made for records pursuant to a
judicial or administrative situation described in §414.7(b)of this title
(relating to When Consent for Disclosure is not Required: Clients
Receiving MHMR Services).

(2) For clients receiving chemical dependency services.
Client-identifying information may be disclosed without consent
pursuant to a specific court order which meets the requirements of
the Health and Human Services regulations set forth in 42 Code
of Federal Regulations §2.61, et seq. A subpoena that does not
meet such requirements is not sufficient to allow disclosure of the
information without consent.

(d) Whenever there is doubt as to the proper procedure to
be followed in litigation, the subpoenaed party should immediately
contact legal counsel.

§414.15. Exhibits.

The following exhibits referenced in this subchapter are available
from the Texas Department of Mental Health and Mental Retardation,
Office of Policy Development, P.O. Box 12668, Austin, Texas 78711-
2668.

(1) Exhibit A - Sample Notice Form: Confidentiality of
Records of Clients Receiving Chemical Dependency Services; and

(2) Exhibit B - Authorization and Consent for the
Disclosure of Clinical Record Information (Form MHRS 9-13).

§414.16. References.

Reference is made to the following state and federal statutes and rules
of the department:

(1) Texas Health and Safety Code, Chapters 462, 574,
593, 595, 597 (surrogate-decision-making committee), and 611;
§576.005; §595.005(c); §242.002(6); and §614.017;

(2) Texas Human Resources Code, §48.0385;

(3) Texas Civil Statutes, Article 4512g-1;

(4) Medical Practice Act, Texas Civil Statutes, Section
5.08, Article 4495b;

(5) Medical Liability and Insurance Improvement Act,
Texas Civil Statutes, Article 4590i, §4.01(e);

(6) Code of Criminal Procedure, Article 42.12, Section
9;

(7) 42 Code of Federal Regulations Part 2, §2.51, §2.52,
§2.53, and §2.61;

(8) 45 Code of Federal Regulations 99ff;

(9) Texas Government Code, Chapter 552;

(10) Texas Family Code, Chapter 264; and

(11) Texas Rule of Civil Evidence, Rule 510(d).

§414.17. Distribution.

(a) This subchapter is be distributed to:

(1) members of the Texas Mental Health and Mental
Retardation Board;

(2) executive, management, and program staff of Central
Office;

(3) CEOs of all TDMHMR facilities and local authorities;
and

(4) advocacy organizations.

(b) The CEO of each facility and local authority shall
disseminate the information contained herein to all appropriate staff
members and contract providers.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803588
Charles Cooper
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 206–4516

♦ ♦ ♦
TITLE 28. INSURANCE

Part I. Texas Department of Insurance

Chapter 1. General Administration

Subchapter C. Maintenance Taxes and Fees
28 TAC §1.415

The Texas Department of Insurance proposes an amendment to
§1.415, concerning the maintenance tax surcharge authorized
under Texas Insurance Code, Article 5.76-5, for the Texas
Workers’ Compensation Fund. The funds collected by the
surcharge are used to service the bonded indebtedness of the
Texas Workers’ Compensation Insurance Fund (Fund). The
proposed amendment will reduce the previously adopted 1998
rate of assessment against the gross workers’ compensation
premium written in Texas to zero. The elimination of the 1998
assessment for the Fund’s bonded indebtedness is necessary
to reflect the Fund’s decision to prepay a minimum of $65 million
of its bonded indebtedness. The prepayment will be made
from the Fund’s accumulated earnings, therefore, this year, the
Fund does not need the funds collected from the maintenance
tax surcharge to service its bonded indebtedness. Since
insurers writing workers’ compensation insurance in Texas
have already been assessed at the rate previously adopted
on February 9, 1998, the elimination of the assessment for
1998, will be implemented by refunding the funds collected
pursuant to the 1998 workers’ compensation maintenance tax
surcharge. Future assessments will still be necessary to service
the remaining outstanding debt of the Fund.

The department will consider the adoption of the amendment
to §1.415 in a public hearing under Docket Number 2349,
scheduled for 9:00 a.m. on April 30, 1998, in Room 100 of
the William P. Hobby, Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas.
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Karen A.Phillips, Chief Financial Officer, has determined that for
the first five-year period the proposed amendment is in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the section. The Comp-
troller of Public Accounts will refund the estimated $20,532,066
generated from the workers’ compensation maintenance tax
surcharge assessed earlier this year. The surcharge is as-
sessed for the purpose of providing funds that will meet the
debt service requirements of the bonded indebtedness of the
Texas Workers’ Compensation Insurance Fund. There will be
no effect on local employment or the local economy.

Ms. Phillips also has determined that for first year of the first
five years the amended section is in effect, the public benefit
anticipated as a result of the elimination of the 1998 workers’
compensation maintenance tax surcharge will be the elimination
of one of the elements of the cost of workers’ compensation
insurance for employers. Generally, insurers pass the surcharge
through to their insureds pursuant to Insurance Code, Article
5.76-5, §10(f). Since there will be no surcharge in 1998,
there will be no cost to pass through to workers’ compensation
insurance policyholders. This will benefit policyholders with
policies issued from June 1, 1998, to May 31, 1999. On
February 9, 1998, the commissioner adopted an assessment
rate of .763% of an insurer’s correctly reported gross workers’
compensation insurance premiums for the calendar year 1997.
As a result of the Texas Workers’ Compensation Fund’s decision
to prepay a portion of the indebtedness, the rate of assessment
is proposed to be reduced to 0.0%. If the amendment
is adopted, the Comptroller of Public Accounts will refund
an estimated $20,532,066 of insurer payments for the 1998
workers’ compensation insurance maintenance tax surcharge.
For the remaining four years the section is in effect, the
commissioner of insurance will have to determine each year the
funds needed to service the bonded indebtedness of the Fund.
Since a portion of the bonded indebtedness will have been
prepaid, the debt service will be reduced. This will reduce the
amount of the assessment on the insurance industry, providing
an additional public benefit.

Comments on the proposal must be submitted in writing within
30 days after publication of the proposed section in the Texas
Register to Caroline Scott, General Counsel and Chief Clerk,
Mail Code #113-2A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104. An additional copy of
the comments should be submitted to Karen A. Phillips, Chief
Financial Officer, Mail Code #108-1A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas 78714-9104.

The amendment is proposed under the Insurance Code, Articles
5.76-3, 5.76-5, 5.68 and 1.03A and the Texas Labor Code,
§403.002. The Insurance Code, Article 5.76-3 establishes
the Texas Workers’ Compensation Insurance Fund. Article
5.76-5 establishes the maintenance tax surcharge. Article
5.68 establishes the maintenance tax based on premiums for
workers’ compensation coverage. Article 1.03A authorizes
the commissioner of insurance to adopt rules and regulations
for the conduct and execution of the duties and functions of
the department as authorized by statute. The Texas Labor
Code, §403.002 establishes the maintenance tax for workers’
compensation insurance companies.

The following Texas statutes are affected by this rule: Insur-
ance Code, Articles 5.12, 5.55C, 5.68, 5.76-3, 5.76-5, 21.46,
and 21.54 and Texas Labor Code, §§ 403.002, 403.003 and
404.003.

§1.415. Maintenance Tax Surcharge for the Texas Workers’ Com-
pensation Insurance Fund, 1998.

(a) The maintenance tax surcharge is levied against each
insurance carrier writing workers’ compensation insurance in this
state, at the rate of 0.0% [.763%] of the correctly reported gross
workers’ compensation insurance premiums for the calendar year
1997 to cover debt service for bonds issued on behalf of the Texas
Workers’ Compensation Insurance Fund.

(b) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803765
Lynda Nesenholtz
Assistant General Counsel
Texas Department of Insurance
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463-6327

♦ ♦ ♦
Chapter 21. Trade Practices

Subchapter C. Unfair Claims Settlement Prac-
tices
28 TAC §§21.202, 21.203, 21.206, 21.207

The Texas Department of Insurance proposes amendments to
§21.202 and §21.203, and new §21.206 and §21.207, relat-
ing to unfair claims settlement practices. The amendments are
necessary to provide clear definitions of terms, and to provide
a uniform, central, comprehensive method of complaint record
maintenance by insurers. Uniform, central maintenance of com-
plaint information will provide benefits to both insurers and to the
department. A properly maintained central register of the type
addressed in the amendment will assist insurers to quickly de-
termine the level of consumer satisfaction with the company in
its dealings with policyholders and benefit recipients. Moreover,
the amendment will help assure more effective and economical
availability to the department of information required by statute
to be maintained by insurers, in a format which will permit the
department to make more accurate comparisons among insur-
ers about claims processing and complaints resolution. Amend-
ments to §21.202 provide amended definitions for "complaint"
and "insurer," and a new definition for "written communication."
The definition for "insurer " is changed to remove the refer-
ence to health maintenance organizations because the Insur-
ance Code, Article 20A.12, as amended by the 75th Legislature,
ch. 1026, §11, as well as §11.205 of this title (Documents to be
Available During Examinations), expressly and specifically pro-
vide for complaint record maintenance by HMOs. Amendments
to §21.203 provide that it is an unfair claim settlement practice
to fail to maintain a complete consumer complaint record in ac-
cordance with the provisions of new §21.206, which addresses
maintenance requirements for the consumer complaint record.
New §21.206 sets out the elements which must be in the con-
sumer complaint record, and provides for a uniform, central,
comprehensive complaint register to be maintained by each in-
surer. New §21.207 includes the consumer complaint record
form and its accompanying instructions.
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Mary Keller, senior associate commissioner for the legal and
compliance activity of the Texas Department of Insurance,
has determined that for each year of the first five years the
amendments and new section are in effect, there will be no
fiscal impact on state or local government as a result of
enforcing or administering the amendments and new section.
Ms. Keller also has determined that there will be no effect on
local employment or the local economy.

Mary Keller, senior associate commissioner for the legal and
compliance activity of the Texas Department of Insurance,
has determined that for each year of the first five years the
amendments and new section are in effect, the public benefit
anticipated as a result of administration and enforcement of
the proposed amendments and new section will be the more
efficient administrative regulation of insurance licensees, and
the more effective utilization of public resources by obtaining
for use data that is essential to such regulation with respect to
claims processing and complaints resolution. Ms. Keller also
has determined that for the first year the proposed amendments
and new section are in effect, the cost to each insurer complying
with the sections will depend on whether that insurer is already
maintaining the complaint record in substantially the format
required in the proposal. The first year cost also will depend on
what changes, if any, the insurer chooses to make concerning
the media in which it maintains its consumer complaint record.
The amendment and new section do not materially change the
elements of information which must be included in the consumer
complaint record, although they do specify the format in which
those elements are to be included.

For this reason, a one-time upgrade-or-conversion cost asso-
ciated with complaint-element inclusion and format revision is
estimated to be no greater than $15,000 for larger insurers
and those converting to electronic record maintenance systems.
Comments received during informal circulation of the proposal
indicated that an earlier version of the proposed rule, which re-
quired more extensive data collection, could have resulted in
costs exceeding $15,000. In response to those comments, the
definition of complaint was revised to limit the amount of data
required to be maintained.

This cost estimate for insurers using electronic record mainte-
nance systems is based on a review of consumer complaint
record requirements in the proposal by the Information Sys-
tems (IS) division at the department. The estimated ceiling of
$15,000 is based on IS experience in the current department
network environment and the previous mainframe environment.

The estimated first-year ceiling applies to incremental costs for
additional programming, for insurers with electronic systems
having current capability to capture all required elements. It
applies as well to incremental costs for additional programming
for insurers with electronic systems currently lacking capability
to capture all required elements but with the capacity to do so
if reprogrammed.

It also applies to hardware/software acquisition costs and
programming costs for insurers choosing to convert to electronic
record maintenance systems from hard-copy systems or from
electronic systems lacking current capability to capture all
required elements where reprogramming might not be an
option.

The ultimate amount of the upgrade-or-conversion costs to
insurers which maintain the record electronically also will vary,

as indicated in four illustrative examples developed by the IS
division, as follows:

(1) For smaller insurers converting from hard copy systems to
electronic systems, the conversion cost is estimated to be no
more than $2,500, based on the assumption that the insurer
acquires personal computer hardware and a software package
similar to MS Excel for data maintenance and reports which
would not require programming.

(2) For insurers with electronic systems having current capability
to capture all required elements, the upgrade cost is estimated
to be no more than $5,000, assuming the programming is
necessary only to provide a reporting format for elements of
data already captured.

(3) For insurers choosing to convert to alternative electronic
maintenance systems from systems lacking current capability to
capture all required elements, the conversion cost is estimated
to be no more than $2,500, based on the assumptions that the
insurer acquires personal computer hardware and a software
package similar to MS Excel for data maintenance and reports
which would not require programming, and that such a system
is sufficient to meet the insurer’s needs.

(4) For insurers choosing to upgrade an electronic maintenance
system lacking current capability to capture all required ele-
ments, compliance cost associated with the upgrade is esti-
mated to be no more than $15,000, assuming programming of
new files, data entry screens and report capability are neces-
sary.

This first-year cost for smaller insurers could be materially
lower, since insurers may choose either electronic or hard-
copy complaint maintenance systems, and because on average
smaller insurers will have fewer complaints to convert to comply
with the proposed amendments. Costs of upgrading for smaller
insurers also will vary but overall should be lower, based on
assumed smaller system requirements for such insurers.

Insurers qualifying as small businesses under the Government
Code, §2006.001, might experience economic impact under
the proposal, depending on how they choose to maintain the
consumer complaint record. For example, an insurer qualifying
as a small business under §2006.001 choosing the option set
out in representative example No. (1) with gross premium
receipts of $900,000 would have conversion costs of 28 cents
per $100 premium receipts. A similarly situated insurer having
gross premium receipts of $1,100,000 choosing the same option
would have conversion costs of 23 cents per $100 premium
receipts.

Though the proposed amendments and new sections might
have an economic impact on insurers qualifying as small busi-
nesses, the department has sought to mitigate upgrade-or-
conversion costs to insurers qualifying as small businesses by
providing insurers maintaining hard-copy records the opportu-
nity to continue doing so.

For the second through the fifth years the proposed amend-
ments and new section are in effect, there is no anticipated
difference in cost of compliance between small and large busi-
nesses on a per-complaint maintenance cost basis, or on a per-
hour labor cost basis. Moreover, costs associated with main-
taining the register during the second and subsequent years
of the administration and enforcement of the amendment are
anticipated to be no more per complaint than the current per-
complaint maintenance cost.
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Comments on the proposal must be submitted in writing within
30 days after publication of the proposal in the Texas Register
to Caroline Scott, General Counsel and Chief Clerk, P.O. Box
149104, MC 113-2A, Austin, Texas 78714-9104. An additional
copy of the comment should be submitted to Mary Keller, Senior
Associate Commissioner for Legal and Compliance, P.O. Box
149104, MC 110-1A, Austin, Texas 78714-9104. A request for
public hearing on the proposed sections should be submitted
separately to the Office of the Chief Clerk.

The new and amended sections are proposed pursuant to
the Insurance Code, Articles 21.21-2, Article 1.03A and the
Government Code, §2001.004. The Insurance Code, Article
21.21-2, §8, provides that the commissioner is authorized and
directed to issue such reasonable rules and regulations as may
be necessary to carry out the various purposes and provisions
of the article, and in augmentation of the article. Article 1.03A
provides that the Commissioner may adopt rules for the conduct
and execution of the duties and function of the Department only
as authorized by a statute. The Government Code, §2001.004
authorizes and requires each state agency to adopt rules of
practice setting forth the nature and requirements of available
procedures, and prescribes the procedure for adoption of rules
by a state administrative agency.

The proposed amendments and new sections affect regulation
pursuant to the following statutes: Insurance Code, Article
21.21-2.

§21.202. Definitions.

The following words or phrases, as used in these regulations, shall
have the meanings placed opposite them unless the explicit wording
of a regulation shall otherwise direct.

(1) Business day - A day other than a Saturday, Sunday,
or holiday recognized by this state.

(2) Claim - A request or demand reduced to writing and
filed by a Texas resident with an insurer for payment of funds or
the providing of services under the terms of a policy, certificate, or
binder of insurance.

(3) Claimant - A person making or having made a claim.

(4) Complaint – Any written communication[ ,] not
solicited by an insurer[,] primarily expressing a grievance relating to
an unfair claims settlement practice as defined in §21.203 of this title
(relating to Unfair Claims Settlement Practices). Acomplaint is not
a misunderstanding or a problem of misinformation that is resolved
promptly by clearing up the misunderstanding or supplying the
appropriate information to the satisfaction of the person submitting
the written communication.

(5) First-party coverage - Benefits and other rights
provided by an insurance contract to an insured.

(6) Insurer – Stock and mutual life, health, accident,
fire, casualty, fire and casualty, hail, storm, title, and mortgage
guarantee companies; mutual assessment companies; local mutual
aid associations; local mutual burial associations; statewide mutual
assessment companies; stipulated premium companies; fraternal
benefit societies; group hospital service organizations; county mutual
insurance companies; Lloyds; reciprocal or interinsurance exchanges;
[health maintenance organizations operating under the Insurance
Code, Chapter 20A, for claims made by enrollees for reimbursement
of payments for emergency and out-of-area covered services]; and
farm mutual insurance companies.

(7) Policyholder - The owner of a policy, certificate, or
binder of insurance, and any insured, named insured, or obligee under
a bond.

(8) Third-party coverage - Benefits and other rights
provided by an insurance contract to any person other than the
insured.

(9) Written communication – Any communication that is
documented by publication or otherwise being written onto a medium
which is capable at the point of receipt of being viewed, stored,
retrieved and reproduced by the recipient without any transcription.
Such communication expressly includes, but is not limited to,
facsimile transmissions and electronic mail transmissions.

§21.203. Unfair Claim Settlement Practices.
No insurer shall engage in unfair claim settlement practices. Unfair
claim settlement practices means committing or performing any of
the following:

(1)-(5) (No change)

(6) failure of any insurer to maintain ,in accordance
with the provisions of §21.206 of this title (relating to Consumer
Complaint Record), a complete record of all complaints which it has
received during the preceding three years or since the date of its last
financial examination by the commissioner of insurance, whichever
time is shorter[ . This record must indicate the total number of
complaints, their classification by line of insurance, thenature of each
complaint, the disposition of these complaints, and the time it took to
process each complaint. A record of such complaints maintained in
substantially the form as indicated on consumer complaint record will
be presumed to be in compliance with this requirement, but consumer
complaint record shall not be considered as the exclusive method to
record such complaints. A copy of consumer complaint record may
be obtained from the Consumer Services Division (111-1A), P.O. Box
149091, Austin, Texas 78714-9091 ];

(7)-(19) (No change)

§21.206. Consumer Complaint Record.
(a) Consumer complaint record: elements. The consumer

complaint record provided for in this subchapter and referenced in
§21.203 of this title (relating to Unfair Claims Settlement Practices)
shall be maintained as a single, central, comprehensive complaint
register. The record of complaints shall be maintained uniformly by
all insurers, in the standard format indicated on the Texas Department
of Insurance Consumer Complaint Record. The consumer complaint
record may be maintained at the option of the insurer in either an
electronic format or a hard-copy format. The revised consumer
complaint record and its accompanying instructions are included
in their entirety in §21.207 of this title (relating to Forms and
Instructions), and have been filed with the Office of the Secretary of
State. The form and instructions are available from the Consumer
Protection Division (111-1A), P.O. Box 149104, Austin, Texas,
78714-9104. The record must include the Texas Department of
Insurance company identification number and, as applicable, the
NAIC insurance company identification number. The record must
also include, for each individual complaint received by the insurer,
all elements of information which follow, properly entered according
to the standard codes detailed in the instructions to the consumer
complaint record form:

(1) Unique complaint identification number assigned to
the underlying originally-submitted complaint;

(2) Policy number;

(3) Placing or servicing agent identification;
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(4) Source of the complaint (if other than the com-
plainant), utilizing description codes contained in the instructions to
the consumer complaint record form;

(5) Date the complaint was received by the insurer;

(6) Date the complaint was closed by the insurer;

(7) Classification of the complaint by line of insurance,
utilizing description codes contained in the instructions to the
consumer complaint record form;

(8) Description of reasons for the complaint, utilizing
description codes contained in the instructions to the consumer
complaint record form;

(9) Specific manner of disposition of the complaint,
util izing the disposition codes contained in the instructions to the
consumer complaint record form.

(b) The provisions of this section addressing required format
for the consumer complaint record apply to all complaints of an
insurer received or pending on or after the 60th day following the
effective date of adoption for this section.

§21.207. Forms and Instructions.

(a) Theform and instructionsrelating to consumer complaint
record maintenance as required by this subchapter are included in
subsection (b) of this section in their entirety and have been filed with
the Office of the Secretary of State. The forms are available from the
Texas Department of Insurance, Consumer Protection Division (111-
1A), P.O. Box 149104, Austin, Texas, 78714-9104.

(b) The forms referenced in this subchapter are as follows:

(1) Consumer Complaint Record Form
Figure: 28 TAC §21.207(b)(1)

(2) Instructions for Using Consumer Complaint Record
Figure: 28 TAC §21.207(b)(2)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803766
Lynda Nesenholtz
Assistant General Counsel
Texas Department of Insurance
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

Part I. Texas Natural Resource Conserva-
tion Commission

Chapter 213. Edwards Aquifer
The Texas Natural Resource Conservation Commission (com-
mission) proposes amendments to §§213.3-213.10, and new
§§213.20-213.28, concerning the Edwards Aquifer Rules.

REVIEW OF AGENCY RULES

This action also constitutes the commission’s review of the rules
contained in 30 TAC Chapter 213, Subchapter A, concerning

the Edwards Aquifer in Medina, Bexar, Comal, Kinney, Uvalde,
Hays, Travis and Williamson Counties, in accordance with the
General Appropriations Act, Article IX, §167, 75th Legislature,
1997. This provides for an assessment as to whether the
reason for adopting or readopting the rule continues to exist.
Rules not specifically proposed for amendment are being
proposed for readoption as they currently exist and will not be
published in this proposal.

EXPLANATION OF PROPOSED RULE

This chapter regulates certain activities having the potential
for polluting the Edwards Aquifer and hydrologically-connected
surface water to protect existing and potential beneficial uses
of groundwater and maintain Texas Surface Water Quality
Standards. The activities addressed are those that pose a
threat to water quality in the recharge, transition and contributing
zones to the Edwards Aquifer.

Subchapter A concerning the Edwards Aquifer in Medina,
Bexar, Comal, Kinney, Uvalde, Hays, Travis and Williamson
Counties applies to all regulated developments within the
recharge zone and to certain activities within the transition
zone and to wastewater discharges in the recharge zone
and up to ten miles upstream of the recharge zone within
the aquifer’s contributory watersheds. Regulated development
includes all publicly and privately owned sites where new
construction is to commence or where a change in land use from
current conditions is intended. Major changes to Subchapter
A include water quality performance standards for stormwater
leaving a regulated activity, specific design requirements for
temporary and permanent best management practices (BMPs)
and measures, and assigned responsibility for the maintenance
of permanent BMPs.

Proposed new Subchapter B concerning the Contributing Zone
to the Edwards Aquifer in Medina, Bexar, Comal, Kinney,
Uvalde, Hays, Travis and Williamson Counties regulates activi-
ties in the contributing zone to the Edwards Aquifer having the
potential for polluting surface streams which provide a signifi-
cant volume of water to the Edwards Aquifer where the streams
enter the recharge zone. Hydrogeologic studies show that, on
average, 80 to 85 percent of the recharge to the aquifer takes
place in the stream beds that cross the recharge zone. The reg-
ulation of activities that can affect the quality of water flowing
into the recharge zone will protect the quality of the ground-
water in the Edwards Aquifer, thus protecting the existing and
potential uses of these water resources. The proposed new
subchapter focuses on the regulation of nonpoint source pollu-
tion activities such as stormwater runoff from construction sites
and post-construction industrial and residential sites. A regu-
lated activity includes, but is not limited to, the construction or
installation of buildings, utility stations, utility lines, underground
and aboveground storage tank systems, roads, highways, or
railroads. Clearing, excavation or any other activities that alter
or disturb the topographic or existing stormwater runoff charac-
teristics of a site and any other activities that may pose a po-
tential for contaminating stormwater runoff are also regulated.

The primary purpose of the proposed amendments to Subchap-
ter A and new Subchapter B is to respond to public comment
received during hearings held pursuant to Texas Water Code,
§26.046. Section 26.046 requires the agency to hold annual
public comment hearings to receive evidence from the public
on actions the commission should take to protect the Edwards
Aquifer from pollution. Public hearings on the Edwards Aquifer
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Program and on new Subchapter A were held in San Antonio
on September 4, 1996 and in Austin on September 10, 1996,
with oral testimony provided at both hearings. The comment pe-
riod closed September 16, 1996. The agency has responded
to these public comments through both programmatic and rule
changes. Response to comments received during the last pub-
lic hearing were addressed in the adoption preamble for the first
phase of rule revisions as published in the December 17, 1996,
issue of the Texas Register (21 TexReg 12125). This second
phase of rulemaking addresses topics identified in that adoption
preamble as needing additional study, such as contributing zone
regulation, performance standards for BMPs, and responsibility
for maintenance of permanent BMPs. Many of the proposed
changes to Subchapter A and new Subchapter B reflect com-
ments received at these hearings requesting an action that was
reasonable, necessary, and the most cost-effective way to di-
rectly address specific demonstrated water quality threats and
to avoid duplication or unnecessary conflict with local regula-
tions.

In addition, commenters suggested delegation of approval and
enforcement authority under the Edwards Aquifer Protection
Program to certain local agencies that have sufficient jurisdiction
and resources to implement the review, approval, inspection,
and enforcement process. Such agreements would be entered
into pursuant to §§26.176, 5.229, and 7.351 of the Texas
Water Code. While not part of this proposed rule package,
the commission has drafted a model cooperative agreement
under which the executive director may delegate the review,
approval, and enforcement of Edwards Aquifer Protection Plans
to local governments. The notice of the availability of the
model cooperative agreement is published in the Miscellaneous
Documents section of the Texas Register.

Additionally, throughout Subchapter A, ambiguous language
was clarified as part of the commission’s regulatory reform
initiative. Processes and procedures contained within the rules
were streamlined to facilitate a new expedited plan review
process to allow available resources to be directed to monitoring
and inspection of regulated activities covered by this chapter.

Finally, the rules were reviewed as mandated by the General
Appropriations Act, Article IX, Section 167. This review included
an assessment that the reason for the rules continues to exist.
Subchapter A is being readopted as required by this Act.

Subchapters A and B rules do not regulate activities in a to-
tally independent manner from other commission rules. They
build upon and expand the protection measures found in other
existing commission rules under Title 30 of the Texas Adminis-
trative Code which govern various permitting, licensing, and spill
response programs that address surface and groundwater pol-
lution prevention from storage, transportation, and disposal of
waste, hazardous substances, and wastewater. Some of these
chapters are cross-referenced within Chapter 213 and some of
these chapters have special cross-references to the Edwards
Aquifer or are otherwise made applicable to the Edwards by
referencing their applicability to a sole source aquifer as desig-
nated under the federal Safe Drinking Water Act.

Specific cross-references in the rule relate to on-site waste-
water treatment which are contained in Chapter 285 of this ti-
tle (relating to On-Site Sewage Facilities). These rules contain
specific and more stringent provisions for on-site sewerage fa-
cilities (including septic tanks) in the recharge zone having the
potential to cause pollution of the Edwards Aquifer. While there

are specific requirements for organized sewage collection sys-
tems contained in the rule, the general design, design plans,
and specifications must also comply with Chapter 317 of this ti-
tle relating to Design Criteria for Sewerage Systems. To insure
proper design and installation, underground storage tank sys-
tems (USTs) are required to be installed by a person registered
under Chapter 334 of this title (relating to Underground and
Aboveground Storage Tanks). More stringent requirements for
the design, installation, monitoring, and containment of USTs
are provided in Chapter 213. The design of wastewater treat-
ment plants must be in accordance with Chapter 317 of this title
and attain the effluent discharge standards contained in Chap-
ter 309 of this title (relating to Effluent Limitations) and Chapter
311 of this title (relating to Watershed Protection) where appli-
cable. Such effluent criteria are the most stringent in the state
and require a 97.5% pollutant removal. The agency also reg-
ulates nonpoint source pollution from certain developments in
certain parts of the contributing, recharge and transition zones
of the aquifer under Chapter 216 of this title (relating to Water
Quality Performance Standards for Urban Development).

Although not specifically referenced in Chapter 213, additional
water quality protection from oil and hazardous substances
spills is provided by staff in the Regional Offices and through
the Emergency Response Center. As specified under Chapter
327 of this title (relating to Spill Prevention and Control), the
commission is the state’s lead agency for response to all
hazardous substance discharges or spills, and discharges or
spills of other substances and certain inland oil discharges or
spills which may cause pollution of the aquifer. This authority
is derived from §26.039 and §§26.261 - 26.268 of the Texas
Water Code and through the Texas Hazardous Substances
Spill Prevention and Control Act. Pursuant to Texas Water
Code, §26.039(b), whenever an accidental discharge or spill
occurs, the individual operating or responsible for the activity or
facility must notify the agency as soon as possible, but not later
than 24 hours after the occurrence. In addition, the Railroad
Commission of Texas has authority over discharges or spills
from crude oil or natural gas pipelines under their jurisdiction.
However, discharges or spills from pipelines transporting refined
products such as gasoline, diesel, or other fuel oils fall under
the jurisdiction of the agency. As specified under the "State of
Texas Oil and Hazardous Substances Spill Contingency Plan,"
the agency serves as the lead in directing and approving the
response for the discharge or spill of a harmful quantity of crude
oil (defined as five or more barrels discharged or spilled on
the ground or any quantity discharged or spilled into water)
during highway transportation. Rail transportation spills are
reported to the National Spill Response Center under the U.S.
Department of Transportation. In addition, the agency works
with the Texas Department of Transportation to address both
potential contamination issues surrounding the construction of
highways and the placement of hazardous material traps to
capture accidental spills resulting from accidents.

SUBCHAPTER A

§213.3. DEFINITIONS.

As required by recent rules passed by the Secretary of State, all
of the definitions have been numbered. The proposed amend-
ments to §213.3 contain a revised definition of "Abandoned well"
to reflect recent legislation which transferred the licensing of
Water Well Drillers and Pump Installers from the agency to the
Texas Department of Licensing and Regulation. This transfer
of licensing is also reflected in changes made to §213.7. A
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new definition for "Capped well" is being proposed to support
the definition of abandoned well. The definition of "Assessment
of area geology" was deleted and replaced with a new pro-
posed definition for "Geologic assessment." A revised definition
for "Best Management Practice (BMPs)" is being proposed to re-
flect the technology based protection standards being proposed
in §213.5(b)(4)(D). A revised definition for "Edwards Aquifer" is
being proposed to reflect recent work by the Texas Water Devel-
opment Board in 1995 and the U.S. Geological Survey in 1984
which no longer recognize the terms "Edwards and Associated
Limestones" and "Edwards Formation."

A new definition for "Geologist" is included to ensure the tech-
nical expertise of individuals performing geologic assessments
under Subchapter A. This change will aid in streamlining the
executive director review of applications by requiring qualified
individuals to perform the geologic assessments required under
§213.5. The definition for "Organized sewage collection system"
has been reworded for clarity. A new definition for "Permanent
BMPs" is being proposed to clarify that this term refers to BMPs
used to control pollution from regulated activities after construc-
tion is complete.

Although the definition for "Recharge zone" has not changed,
the commission proposes changes to the official maps refer-
enced in the definition in three areas: 1) in the Helotes and
Castle Hills seven and one-half minute topographic quadran-
gles in Bexar County, 2) in central Uvalde County, and 3) in
western Uvalde and Kinney Counties. The scale of the maps
precludes their publication in the Texas Register; however, illus-
trative maps showing the proposed changes to official maps are
shown on Appendix A (Figures 1-6: Preamble). Appendices
A1 and A2 illustrate proposed changes for the Bexar County
area, Appendices A3 and A4 illustrate proposed changes for
central Uvalde County, and Appendices A5 and A6 illustrate
proposed changes for western Uvalde and Kinney Counties.
Appendices A1, A3, and A5 show the proposed amendments
to the recharge zone and Appendices A2, A4, and A6 show the
proposed recharge zone incorporating proposed amendments
in each area. Detailed maps are available for public inspection
at the agency’s Austin and San Antonio Regional Offices and
at the Central Office respectively located at 1921 Cedar Bend,
Suite 150, Austin, Texas; 140 Heimer Road, Suite 360, San An-
tonio, Texas; and 12110 Park 35 Circle, Room 4101, Bldg. F,
Austin, Texas. (Figures 1-6: 30 TAC Chapter 213 – preamble)

Appendix A1 illustrates the proposed amendments to the
recharge zone in the Helotes and Castle Hills quadrangles in
Bexar County. This amended area of regulation is a result
of the executive director’s review of recent mapping of the
hydrogeologic subdivisions of the Edwards Group conducted
by the U.S. Geological Survey in Bexar County published in
1995. New territory (Appendix A1) was added to the recharge
zone in several areas where investigation indicated either the
Edwards Group or Georgetown Formation stratigraphic units
were present and not previously included in the recharge zone
or where areas contained in watersheds directly upstream
of faults which cut across creeks in the recharge zone were
identified. Territory was removed from the recharge zone (Ap-
pendix A1) in certain areas to the north and northwest of the
recharge zone within the two quadrangles where investigation
indicated that island outcrops of the Edwards Group were not
in significant hydrologic communication with the main body of
the recharge zone. The recharge zone incorporating proposed
amendments in Bexar County is shown in Appendix A2.

The commission proposes changes to the mapped portion
of the recharge zone in central Uvalde County. Appendix
A3 illustrates the proposed recharge zone in Uvalde County
for the Lake Creek, Sycamore Mountain, Regan Wells, Deep
Creek, Magers Crossing and Concan seven and one-half minute
topographic quadrangles. This proposed area of regulation
reflects the executive director’s review of the mapped outcrop
of the Edwards Group equivalents (Devils River Limestone)
and previous interpretations of aquifer boundaries in Uvalde
County in relation to surface water drainage patterns of the
contributing zone. The recharge zone is presently defined by
the complete areal extent of the Edwards Group equivalents
outcrop in Uvalde County including portions of formations
more properly grouped with the Edwards-Trinity Plateau Aquifer
than the Edwards Balcones Fault Zone Aquifer. These areas
of the Edwards-Trinity Plateau Aquifer, where the underlying
Trinity Group formations are exposed in streams and tributaries,
are characterized by groundwater flow toward the streams
rather than percolation through the Edwards Group equivalent
formations to the deep artesian portion of the aquifer. These
areas are also characterized by less intensive faulting.

The proposed boundary in central Uvalde County is based on
groundwater flow direction inferred from surface water divides
and the occurrence of Trinity Group Aquifer units in stream
courses. Territory was removed from the mapped recharge
zone (Appendix A3) in certain areas to the north and northwest
of the recharge zone within the quadrangles where investigation
indicated that groundwater flow discharged in stream courses.
New territory (Appendix A3) was added to the recharge zone
in one area in the northern portion of the Concan quadrangle
where new information indicated areas where Edwards Group
equivalents are present and were not previously included. The
recharge zone incorporating proposed amendments in central
Uvalde County is shown in Appendix A4.

The commission proposes amendments to the recharge zone in
Kinney and western Uvalde Counties. Appendix A5 illustrates
the proposed changes in the recharge zone for the Kickapoo
Caverns, Pinto Mountain, Bracketville Northeast, Silver Lake,
Bull Waterhole, Salmon Peak, Montell and Laguna seven and
one-half minute topographic quadrangles. This proposed area
of regulation reflects the executive director’s review of geologic
mapping of the outcrop of the Edwards Group equivalents
(Divils River Limestone, Salmon Peak Limestone, McKnight
Formation, and the West Nueces Formation) and previous
interpretations of aquifer boundaries in Uvalde and Kinney
Counties in relation to surface water and groundwater drainage
patterns. The recharge zone is presently defined by the
complete areal extent of the Edwards Group equivalents outcrop
in northern Uvalde and northeastern Kinney Counties. Existing
recharge zone mapping in Kinney and Uvalde Counties does
not distinguish between outcrops of the Edwards Balcones Fault
Zone Aquifer (the subject of these rules) and the Edwards-Trinity
Plateau Aquifer. The existing recharge zone includes portions
of formations more properly grouped with the Edwards-Trinity
Plateau Aquifer than the Edwards Balcones Fault Zone Aquifer.
These areas of the Edwards-Trinity Plateau Aquifer, where the
underlying Trinity Group formations are exposed in streams and
tributaries, are characterized by groundwater flow toward the
streams rather than percolation through the Edwards Group
formations to the deep artesian portion of the aquifer. These
areas are also characterized by less intensive faulting.
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Changes proposed in western Uvalde County and northeastern
Kinney County are based on interpretation of the boundary be-
tween the Edwards-Trinity Plateau Aquifer to the north and west
and the Edwards (Balcones Fault Zone) Aquifer to the south
and east. The proposed boundary is based on topography, sur-
face drainage patterns, and mapped occurrence of the Glen
Rose Formation outcrops exposed in stream channels. Terri-
tory was removed from the mapped recharge zone (Appendix
A5) in certain areas to the north of the recharge zone within
the quadrangles where investigation indicated that groundwa-
ter flow discharged in stream courses. In Kinney County, the
proposed western boundary depicts a groundwater divide sep-
arating groundwater flow to the south and southeast in the Ed-
wards Balcones Fault Zone Aquifer towards Uvalde County from
the groundwater flow to the west and south in the Edwards-
Trinity Plateau Aquifer generally towards San Felipe Springs in
Del Rio. The groundwater divide is interpreted from topogra-
phy and water level data and water level contour mapping of
the U. S. Geological Survey. Territory was removed from the
mapped recharge zone (Appendix A5) in the area west of the
inferred groundwater divide expressed as the recharge zone
boundary in the Brackettville Northeast and Silver Lake quad-
rangles. New territory was added to the recharge zone in one
area in the southeastern portion of the Bracketville Northeast
quadrangle where runoff in the watershed of Grass Valley Hol-
low would flow or drain northeastward onto the recharge zone.
The recharge zone incorporating proposed amendments in Kin-
ney and western Uvalde County is shown in Appendix A6.

The proposed definition of "Regulated activity" has been
amended to clarify the type of activity being regulated. Specif-
ically, the definition has been revised to indicate that clearing
vegetation without soil disturbance, rather than the clearing for
the sole purpose of surveying, is not a regulated activity. This is
intended to clarify that the clearing of the site utilizing methods
that disturb the soil without an Edwards Aquifer Protection
Plan and associated temporary erosion control structures is
not permitted. The intent of this exemption is to allow clearing
that does not pose a potential for polluting the Edwards Aquifer
and not clearing the site utilizing earth-moving equipment with
the stated purpose of surveying different lines.

The definition for "Site" has been revised for clarity. A new
definition for "Temporary BMPs" is being proposed to clarify that
this term refers to BMPs used to control pollution from regulated
activities before and during construction and removed after the
site is stabilized.

§213.4. APPLICATION PROCESSING AND APPROVAL.

Proposed amendments to §213.4(a), §§213.4(b)(1)(C) and
(b)(1)(D)(ii), §213.4(c) and §213.4(h), were made for clarity with
several subsections broken down into paragraphs for ease of
reading. Proposed amendments to §213.4(a)(1) add exceptions
to the list of items to be filed with and approved by the executive
director prior to commencement of construction. Proposed
amendments to §213.4(a)(2) clarify that any person may file
comments within 30 days of the date an application is mailed to
an affected incorporated city, groundwater conservation district,
and county for comment. Copies will be distributed within 5
days of being determined to be administratively complete. The
executive director will review all comments that are timely filed.
Proposed amendments to §213.4(c) delete from the list of who
can submit an application a person having an option to purchase
the property to eliminate the use of staff to process speculative
plans.

Proposed amendments to §213.4(g), were made for clarity and
ease of reading. Additional changes specify that deed recorda-
tion of a water pollution abatement plan for the construction of
a public street or highway and proof of application of recorda-
tion is not required. Proposed revisions to §213.4(h)(1) delete
the requirement to submit, no later than 30 days prior to expira-
tion, a written request for an extension of a plan. Amendments
split §213.4(h)(2) into (h)(2) and new (h)(3), with new (h)(3) re-
worded to clarify that an approved plan or extension will expire
and no extension will be granted if less than 50 percent of the
total construction has been completed within ten years from the
initial approval of a plan. Upon expiration, a new plan must be
submitted with the appropriate fee for review and approval by
the executive director prior to commencing any additional reg-
ulated activities. The rest of the paragraphs in §213.4(h) have
been renumbered to accommodate this separation.

Proposed amendments to §213.4(i) clarify that, if a new owner
intends to commence any new regulated activity, a new plan
must be submitted to the executive director and approved
prior to the commencement of the new activity. Proposed
amendments to §213.4(k) clarify that failure to comply with any
rule or condition of the executive director’s approval is a violation
of Chapter 213 and is subject to administrative orders and
penalties as provided under §213.10, relating to Enforcement.
Such violations may also be subject to civil penalties and
injunction.

§213.5. REQUIRED EDWARDS AQUIFER PROTECTION
PLANS, NOTIFICATION, AND EXEMPTIONS.

Proposed amendments to §213.5(b)(1), (2), and (3), respec-
tively, were made to clarify the wording and requirements
for an application under the rule. Proposed changes to
§213.5(b)(2)(B)(ii) delete the requirement to extend the
drainage plan beyond the boundary of the site to the boundary
of the recharge zone. Changes to §213.5(b)(2)(C)(ii) increase
the contour interval for layout of the development on the site
plan from five to ten foot contour intervals. This change was
made because the level of detail provided by the five-foot
contour interval was unnecessary for plan evaluation.

Proposed amendments to §213.5(b)(2)(C)(iv), (b)(3), (d)(2)(C)
and (e)(2)(C) delete the requirement for off-site geologic as-
sessment for all plans, with the exception of 50 feet on either
side of a sewage line. This requirement has been eliminated
because the quality of water leaving the site should meet the
standards established in §213.5(b)(4)(D) and should not pose a
water quality problem downgradient of the site, thus rendering
the identification of sensitive features beyond the site boundary
unnecessary.

Throughout §213.5, the phrase "Texas Registered Professional
Engineer" is proposed to be amended to "Texas Licensed
Professional Engineer". This change from "Registered" to
"Licensed" implements new terminology contained in Senate
Bill 623, 75th Legislature (1997), which amended the Texas
Engineering Practice Act.

Proposed amendments to §213.5(b)(4) subdivide subpara-
graphs to clarify the wording, organization, and requirements
of the paragraph as to the contents of the technical report.

Proposed amendments to §213.5(b)(4)(B) require a description
of temporary BMPs that will be used during and after construc-
tion. These BMPs must prevent pollution of surface water,
groundwater or stormwater that originates on-site or upgradi-
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ent from the site and flows across the site; prevent pollution
of surface water or groundwater that originates on-site or flows
off site, including pollution caused by contaminated stormwater
runoff from the site; and prevent pollutants from entering surface
streams or the Edwards Aquifer. As proposed, §213.5(b)(4)(B)
requires that, to the maximum extent practicable, BMPs and
measures must maintain flow to naturally-occurring sensitive
features which accept recharge to the Edwards Aquifer. The
temporary sealing of such a feature as a temporary pollu-
tion abatement measure during active construction should be
avoided where reasonable and practicable alternatives exist. A
request to temporarily seal must include a justification as to why
no reasonable and practicable alternative exist and will be eval-
uated by the executive director on a case-by-case basis.

Also under proposed §213.5(b)(4)(B), all temporary BMPs and
measures must meet the performance standards contained in
§213.5(b)(4)(D)(i). The technical report must include a plan for
the inspection of temporary BMPs and measures and for their
timely maintenance, repair, and if necessary retrofit. Construc-
tion plans and design calculations for a temporary sediment
pond or basin and for a proposed temporary BMP or measure
must be prepared by or under the direct supervision of a Texas
Licensed Professional Engineer and signed, sealed, and dated
by the Texas Licensed Professional Engineer. Pilot-scale field
testing (including water quality performance monitoring) may
be required for BMPs and measures that are not contained in
technical guidance recognized by or prepared by the executive
director.

Proposed amendments to §213.5(b)(4)(C) require the technical
report to describe the permanent BMPs that will be used
during and after construction to prevent: pollution of surface
water, groundwater or stormwater that originates on-site or
upgradient from the site and flows across the site; pollution
of surface water or groundwater that originates on-site or
flows off the site, including pollution caused by contaminated
stormwater runoff from the site; and pollutants from entering
surface streams or the Edwards Aquifer. To the maximum
extent practicable, BMPs and measures must maintain flow to
naturally-occurring sensitive features which accept recharge to
the Edwards Aquifer. The permanent sealing of or diversion of
flow from such a feature as a permanent pollution abatement
measure should be avoided where reasonable and practicable
alternatives exist. A request to seal must include a justification
as to why no reasonable and practicable alternative exist and
will be evaluated by the executive director on a case-by-case
basis.

Also proposed under §213.5(b)(4)(C), all permanent BMPs and
measures must meet the performance standards contained in
§213.5(b)(4)(D)(ii). The technical report must include construc-
tion plans and design calculations for the proposed permanent
BMPs and measures be prepared by or under the direct su-
pervision of a Texas Licensed Professional Engineer and all
construction plans and design information be signed, sealed,
and dated by the Texas Licensed Professional Engineer. The
technical report must include a plan for the inspection of the per-
manent BMPs and measures and for their timely maintenance,
repair, and, if necessary, retrofit. This plan must be prepared
and certified by the engineer designing the permanent BMPs
and measures and signed by the owner or responsible party.

Under proposed amendments to §213.5(b)(4)(C)(vii), the ex-
ecutive director may require pilot-scale field testing (including
water quality performance monitoring) for BMPs and measures

that are not contained in technical guidance recognized by or
prepared by the executive director. No additional approvals will
be granted until the pilot study is completed and adequate pro-
tection of the aquifer is demonstrated. If the innovative technol-
ogy demonstrates adequate protection, additional units may be
approved for use on a case-by-case basis.

Proposed amendments to §213.5(b)(4)(D) provide standards
for both temporary and permanent BMPs and measures under
clause (i) and (ii), respectively.

For temporary BMPs and measures, §213.5(b)(4)(D)(i) pro-
poses to require that a sediment basin be used, where space
and other factors allow, when activities, which disturb ten acres
or more of land, drain to a single outlet. The sediment basin
must be designed and constructed to accommodate the antic-
ipated sediment loading from the regulated activities and must
receive drainage from the disturbed areas and all other areas
served by the basin. The sediment basin must be designed,
constructed, operated, and maintained to meet a removal ef-
ficiency of 80 percent for suspended solids and 0.5 milliliter
per liter (ML/L) peak settable solids concentration as calculated
for disturbed conditions and the ten-year 24-hour design event.
For activities disturbing between five and ten acres draining to
a single outlet, the plan may incorporate practices other than a
sediment basin to achieve the equivalent removal efficiency as
specified above. The removal efficiency of the selected prac-
tices must be supported by design calculations, unless these
calculations are waived by the executive director. Activities dis-
turbing less than five acres which drain to a single outlet do
not require sediment calculations but must include erosion and
sedimentation controls in accordance with technical guidance
prepared or accepted by the executive director. The commis-
sion has chosen these standards for temporary BMPs based
upon the standards currently being utilized by the state of South
Carolina for the control of stormwater pollution. By establish-
ing these standards, the commission proposed to provide for a
specific and quantified performance objective which will simplify
both site planning and the executive director’s review process.

Proposed amendments to §213.5(b)(4)(D)(ii) specify perfor-
mance standards for permanent BMPs and measures. BMPs
and measures must be implemented to control the discharge of
pollution from regulated activities after the completion of con-
struction. It is the goal of this chapter that groundwater qual-
ity be protected. However, the precise effect of specific water
quality management practices upon groundwater quality has not
been determined. Information being gathered under the United
States Environmental Protection Agency (EPA) stormwater per-
mits for the cities of San Antonio and Austin may provide infor-
mation that will facilitate the quantification of these goals.

The commission is considering several alternative approaches
to water quality management in the absence of specific water
quality information. The commission is requesting comments
on: 1) the approach that should be used in setting performance
standards for regulated activities, 2) the level of performance
that should be achieved, and 3) the appropriateness of using
the same approach and performance levels in both the recharge
zone and the contributing zone of the Edwards Aquifer. It is
suggested that comments address the environmental need for
a proposed performance standard, the reasonableness of a pro-
posed performance standards, and the practicability, feasibility
and estimated costs of complying with a proposed performance
standard. Comments should include or reference water qual-
ity information, case histories, cost data, comparable programs,

23 TexReg 3196 March 27, 1998 Texas Register



or other relevant information which may be useful to the com-
mission in making a determination as to the most appropriate
performance standards to adopt for regulated activities in both
the recharge and contributing zones.

The commission is considering using total suspended solids
(TSS) as the indicator parameter for measuring performance
of BMPs and measures because there is more data and more
reliable information on this constituent in the scientific literature
than other constituents. The control of TSS may also provide
some level of control of other constituents commonly found in
stormwater runoff associated with suspended sediments. The
use of background water quality levels as the standard on
which to base the design of BMPs and measures establishes a
consistent basis for planning purposes. The use of a specific
performance objective coupled with proper maintenance should
attain a high level of water quality protection that is achievable
using current technology.

One approach, which is presented in the proposed rule under
§213.5(b)(4)(D)(ii), is to limit increases in constituent (TSS)
loadings from regulated activities as a percent increase above
background levels. As proposed, these practices and measures
must be designed, constructed, operated, and maintained
to insure that the annual loading of TSS from the site is
not greater than 20 percent above the background levels
for the site. The same performance standard is proposed
under §213.24(a)(4) for permanent BMPs and measures on
the contributing zone. These quantities can be calculated
in accordance with technical guidance prepared or accepted
by the executive director and no background sampling will
be required. Owners of permanent BMPs and measures
must insure that these BMPs and measures are constructed
and function as designed. A Texas Licensed Professional
Engineer would be required to certify in writing that the BMPs
or measures were constructed as designed and a certification
letter must be submitted to the appropriate regional office within
30 days of site completion.

Another approach the agency is considering is to achieve con-
stituent (TSS) removal efficiency, defined as a percent of the
constituent discharged from a control facility as compared to
the amount of the constituent entering the control facility. This
standard is related to the efficiency of the BMP design and
operation. The commission is considering technology-based
requirements similar to those included in the Lower Colorado
River Authority Technical Guidance. A 70 to 90 percent removal
of average annual load of TSS would be required, depending
on the proximity of the regulated activity to the recharge zone,
with a higher percent removal (80 to 90 percent) being required
on the recharge zone. Lower percentage removals (70 to 80
percent) would be proposed for the contributing zone where re-
moval mechanisms in the stream bed would be effective prior
to the flow entering the recharge zone.

Proposed amendments to §§213.5(b)(4)(E), (F), and (G) were
made to improve readability and to clarify that the subpara-
graphs contained requirements for the content of the technical
report.

Section 213.5(b)(4)(H) is proposed to be deleted and replaced
with new §213.5(b)(5). This change reflects the ongoing re-
sponsibility for the maintenance of permanent BMPs and mea-
sures in the recharge and transition zones. This paragraph
applies to both multiple single-family residential development
and non-residential development (commercial, industrial, insti-

tutional, multi-family residential, schools, and other sites where
regulated activities will occur). Following construction of per-
manent BMPs and measures, the applicant shall remain solely
responsible for their maintenance and retrofit until such time as
responsibility is accepted in writing by a duly constituted gov-
ernmental authority, property owners association, a new prop-
erty owner or lessee, or other entity. A copy of the transfer of
responsibility must be filed with the executive director at the ap-
propriate regional office.

Section 213.5(c) regulates organized sewage collection sys-
tems. Proposed amendments to §213.5(c)(3)(E)(i) clarifies that
the testing of all sewage collection systems must be conducted
every five years after being put into use. The proposed amend-
ments also require that the results from every five-year collec-
tion system testing be retained for five years by the plan holder
and made available to the executive director upon request. By
retaining the test results, the plan holder will be able to demon-
strate that the proper testing of lines was conducted. To reduce
the regulatory burden on plan holders, proposed amendments
to §213.5(c)(3)(I), relating to inspection of private service lateral
connections after installation but prior to covering and connec-
tion to an organized sewaged collection system, deletes the
requirement for owners of systems to maintain certifications for
three years and forward copies to the regional office upon re-
quest. The requirement that no connections to an approved
sewage collection system may be made until the executive di-
rector has received certification of new construction or repairs
and testing was also deleted to reduce the amount of paper
work submitted to the agency. However, certification that the
construction conforms with applicable provisions of §213.5(c)
and local plumbing codes is required.

Proposed amendments to §213.5(c)(4) reorganize subpara-
graphs for the contents of a sewage collection system plan to
match the organization for Edwards Aquifer protection plans in
other subsections of §213.5 and renumbering for subparagraph
(C), new (D), and renumbering for (E) are proposed. Proposed
§213.5(c)(4)-(d) limits the contents of the technical report for or-
ganized sewage collection system plan to information needed
for staff review. Proposed amendments §213.5(c)(4)(E)(ii) in-
creases the contour interval for the map showing the location
of the organized sewage collection system lay-out from five to
ten foot contour intervals.

Proposed amendments to §213.5(d)(2)(D) and (e)(2)(D) limit
the information required as part of the technical report for
an underground storage tank facility plan and above ground
storage tank facility plan to information needed for staff review
to ensure that the quality of water in the Edwards Aquifer is
being protected.

Proposed amendments to §213.5(f) were made to clarify the
applicant’s responsibilities for notification to the executive direc-
tor and applicant responsibilities for inspection and proposing
methods or plans to protect sensitive features discovered dur-
ing inspections. New §213.5(f)(1)(A)(iii) requires the applicant
provide the name of the prime contractor and the name and
telephone number of the contact person when providing written
notification of commencement of a regulated activity. The no-
tification of commencement of a regulated activity will be used
by the executive director to determine if an applicant is eligible
for an extension of an approved plan. Changes are also pro-
posed to clarify the executive director’s responsibility to review
and approve the proposed methods or plans.
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Proposed amendments to §213.5(h) organize the subsection
into paragraphs, subparagraphs, and clauses to improve the
readability of the subsection. Temporary erosion and sedimen-
tation controls are required to be installed and maintained for
exempted activities on the recharge zone. All temporary ero-
sion and sedimentation controls are required to meet the per-
formance standards for temporary and permanent BMPs and
measures contained in §213.5(b)(4)(D)(i).

§213.6. WASTEWATER TREATMENT AND DISPOSAL SYS-
TEMS.

Proposed amendments to §213.6, relating to Wastewater Treat-
ment and Disposal Systems, clarify that the intent of this sec-
tion is to prohibit new industrial and municipal wastewater dis-
charges into or adjacent to water in the state that would create
additional pollutant loading on the recharge zone. Increases
in existing discharges that would increase pollutant loading are
also prohibited on the recharge zone. This prohibition is needed
to protect the high water quality of a sole or primary source of
drinking water for over 1.5 million people. This clarification of
intent is consistent with the original adoption preamble which
appeared in the March 3, 1990 issue of the Texas Register (15
TexReg 1301) which stated that additional capacity must be in
the form of land application and not direct discharge to waters
in the state. Further, that preamble indicated that an increase
in existing flow would be approval so long as the effluent limits
were reduced such that the net increase in pollutant loading to
the stream was zero. This prohibition was also added to the
list of prohibited activities on the recharge zone contained in
§213.8, relating to Prohibited Activities.

§213.7. PLUGGING OF ABANDONED WELLS AND BOR-
INGS.

Proposed amendments to §213.7 adds borings to the title
of the section to read, "Plugging of Abandoned Wells and
Borings." Proposed new subsection (b) clarifies that abandoned
injection wells must be closed pursuant to requirements under
Chapter 331 of this title (relating to Underground Injection
Control). Proposed new subsection (c) contains standards for
the plugging of borings to prevent the movement of pollution
from the surface to the Edwards Aquifer through open borings.
Within four days of completion of a drilling operation, borings
with depths equal to or greater than 20 feet must be plugged
with a non-shrink grout from the bottom of the hole to within
three feet of the surface with the remainder being backfilled
with cuttings or gravel. If the boring encounters voids, the voids
may be filled with gravel.

§213.8. PROHIBITED ACTIVITIES.

A proposed amendment to §213.8(a) adds new municipal and
industrial wastewater discharges into or adjacent to water in the
state that would create additional pollutant loading to the list of
prohibited activities on the recharge zone.

§213.9. EXCEPTIONS.

Proposed amendments to §213.9, relating to Exceptions, clarify
that no exception from the Chapter 213 rules will be granted
for a prohibited activity. Prior approval under this section must
be obtained from the executive director for the exception to be
authorized. A new fee of $500 must be submitted with the
exception application prior to executive director review of the
exception to determine that equivalent water quality protection
to that provided by the Chapter 213 rules will be achieved.

§213.10. ENFORCEMENT.

Amendments to proposed §213.10, relating to Enforcement,
add that liability for penalties may result and may subject a
noncompliant person to enforcement proceedings initiated by
the executive director if there is failure to comply an approved
or conditionally approved Edwards Aquifer protection plan.
This provision was added in response to legislative changes
to Texas Water Code, §26.121 contained in Senate Bill 1,
75th Legislature. Failure to comply with any provision of
Chapter 213, or with any applicable regulation or order of the
commission issued pursuant to this chapter can also result in
the same liability and enforcement proceedings.

SUBCHAPTER B

§213.20. PURPOSE.

The purpose of proposed new Subchapter B, relating to Con-
tributing Zone to the Edwards Aquifer in Medina, Bexar, Co-
mal, Kinney, Uvalde, Hays, Travis and Williamson Counties, is
stated in §213.20. This new subchapter regulates activities in
the contributing zone to the Edwards Aquifer having the poten-
tial for polluting surface streams which flow into the recharge
zone of the Edwards Aquifer in order to protect existing and
potential beneficial uses of groundwater in the Edwards Aquifer
and surface water. The activities addressed are those that pose
a threat to water quality. New §213.20(1) provides that this pur-
pose is consistent with Texas Water Code, §26.401. The goal
of Subchapter B is that existing quality of groundwater in the
Edwards Aquifer not be degraded, consistent with the protec-
tion of public health and welfare, the propagation and protection
of terrestrial and aquatic life, the protection of the environment,
the operation of existing industries, and the maintenance and
enhancement of the long-term economic health of the state.

Proposed new §213.20(2) provides that nothing in this subchap-
ter is intended to restrict the powers of the commission or any
other governmental entity to prevent, correct, or curtail activi-
ties in the contributing zone that result or may result in pollution
of the Edwards Aquifer or hydrologically connected surface wa-
ters. Subchapter B rules are not exclusive and other rules of the
commission also apply. In addition to the rules of the commis-
sion, a contributing zone plan applicant may also be required
to comply with local ordinances and regulations providing for
the protection of water quality. New §213.20(3) provides that
the executive director must review and act on contributing zone
plans subject to this subchapter. The applicant or a person af-
fected may file with the chief clerk a motion for reconsideration,
under §50.39(b)-(f) of this title (relating to Motion for Reconsid-
eration), of the executive director’s final action on a contributing
zone plan or modification to a plan.

§213.21. APPLICABILITY AND PERSON OR ENTITY RE-
QUIRED TO APPLY.

Proposed new §213.21 discusses the applicability of the rules
and specifies the person or entity required to apply to the
agency for an approval of a contributing zone plan. Proposed
§213.21(a) provides that this subchapter specifically applies to
the contributing zone of the Edwards Aquifer and is not intended
to be applied to any other contributing zones for any other
aquifers in the state of Texas. Section 213.21(b) states that
unless otherwise provided under Subchapter B, the owner of
an existing or proposed regulated activity who proposes new
or additional regulated activities under this subchapter, must
file for and receive executive director approval of a contributing
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zone plan prior to commencement of construction of the new
or additional regulated activity. Proposed §213.21(c) states that
regulated activities are allowable under Subchapter B only by
applicants who have a letter of contributing zone plan approval
issued by the executive director under §213.23.

§213.22. DEFINITIONS.

Proposed new §213.22 contains definitions for Subchapter B.
The definitions in the Texas Water Code, §§26.001, 26.263, and
26.342 and in §213.3 (relating to Definitions for Subchapter A)
are applicable to Subchapter B and have the same meaning
unless the context in which they are used clearly indicates oth-
erwise, or those definitions are inconsistent with the definitions
listed in this section.

Proposed new definition for "Contributing zone" specifies that
the zone contains the area or watershed where runoff from
precipitation flows downstream to the recharge zone of the
Edwards Aquifer in the counties or parts of counties subject
to this subchapter. The contributing zone is illustrated on
Figures 1a: §213.22 (Southern Part) and 1b: §213.22 (Northern
Part). The contributing zone is located upstream (upgradient
topographically) and generally north and northwest of the
recharge zone within Kinney County, except the area within
the watersheds draining to Segment 2304 of the Rio Grande
Basin; Uvalde, Medina, Bexar, and Comal Counties; within Hays
and Travis Counties, except the area within the watersheds
draining to the Colorado River above a point 1.3 miles upstream
from Tom Miller Dam, Lake Austin at the confluence of Barrow
Brook Cove, Segment 1403 of the Colorado River Basin; and
within Williamson County, except the area within the watersheds
draining to the Lampasas River above the dam at Stillhouse
Hollow reservoir, Segment 1216 of the Brazos River Basin.

Comments received during the annual public hearings on the
Edwards Aquifer Protection Program, as well as executive
director scientific and technical analysis, indicate that water
quality in the Edwards Aquifer is vulnerable to potential sources
of pollution located in areas upstream of the recharge zone.
Activities in the contributing zone may discharge pollutants to
surface streams which traverse the recharge zone. These
streams provide recharge to the Edwards Aquifer through
sensitive features in the stream bed. Research by the U.S.
Geological Survey and others indicates approximately 80 to 85
percent of the recharge to the Edwards Aquifer occurs through
sensitive features located in the stream channels traversing the
recharge zone. It is therefore appropriate to consider water
pollution control requirements for activities occurring in the
contributing zone.

The proposed definition for contributing zone provides for
regulation in the area directly upstream of the recharge zone
where stream drainage conveys runoff onto the recharge zone.
The area identified for regulation provides protection to both
surface water flowing to the recharge zone and groundwater
in the Edwards Aquifer while minimizing the regulatory burden
of these rules to those areas having the greatest potential for
impacting the Edwards Aquifer. The definition limits the scope of
regulation to the area geographically proximate to the recharge
zone within the counties currently regulated under the existing
rules and limits the zone to those watersheds which cross
the recharge zone of the Edwards Aquifer (as defined under
Subchapter A of this Chapter).

In determining the areal extent of the contributing zone to be
regulated under new Subchapter B, the commission considered

several alternatives and weighed the relative reasonableness,
necessity, and cost required to directly address potential water
quality threats. Four different options to protect water quality
were evaluated based on relative effectiveness, regulatory bur-
den, administrative feasibility, and available agency resources.
In decreasing geographic size, the options considered were: 1)
total area within all contributory watersheds that provide flow to
the recharge zone; 2) all area within a ten mile zone upstream
from the recharge zone boundary; 3) all area upstream of the
recharge zone within counties currently affected by the Edwards
Rules under Subchapter A; and 4) all area within a 0.5 mile ri-
parian buffer zone on either side of a stream for a distance of
ten stream miles upstream from the recharge zone.

The commission considered the first option listed above, the
inclusion of all areas that are contained with the contributory
watersheds that cross the Edwards Aquifer recharge zone, and
acknowledges that the size of the geographic area of regulation
would represent a totally inclusive approach to water quality
protection. All areas that potentially contribute stream flow to
the recharge zone would be regulated. However, this option
would more than triple the geographic area currently regulated
by the rules and double the number of counties affected by the
regulations. This large an area would spread the available staff
and resources too thinly to adequately implement a regulatory
program. This option can not be supported by existing water
quality data, which is insufficient to indicate that a real or
potential threat to the aquifer exists from activities in the upper
reaches of these basins. Data is also insufficient to model
or predict the potential impact of regulated activities on water
quality. In addition, a large number of local governments
and landowners that are unfamiliar with the program and not
dependent upon the aquifer would be regulated (all or parts of
Edwards, Real, Kerr, Bandera, Kendall, Gillespie, Blanco, and
Burnet Counties).

The commission considered a second option of a contributing
zone area that would encompass regulated activities within a
ten mile zone upstream from the recharge zone boundary which
would include portions of two new counties within the program
(Bandera and Kendall Counties). This option would include all
geographical areas immediately upstream of the recharge zone.
While this zone option can be portrayed on maps, the on-the-
ground determination at the upstream boundary of the zone
would be more difficult than the first option because there would
be no clear topographic features to use for reference to precisely
indicate watershed boundaries. In addition, the on-the-ground
projection of the ten mile zone from the recharge zone would
be more difficult than the on-the-ground determination of the
presence of the Edwards Aquifer recharge zone, because
no distinct geologic boundary would exist at the upstream
boundary of the contributing zone.

The commission considered and included within the proposed
rules a third option to regulate all the area upstream of the
recharge zone within counties currently affected by the Edwards
Aquifer rules under Subchapter A. This option provides regula-
tion in the area immediately upstream of the recharge zone with
the greatest potential to impact water quality. Regulation in this
area would address cumulative effects from the upper reaches
and impacts to the aquifer by minimizing nonpoint source pol-
lution loadings within the regulated contributing zone, thus al-
lowing for natural stream processes to reduce or mitigate con-
taminants. Boundaries established at county lines are easily
mapped and understood by affected landowners. The regulated
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community will be able to easily determine if they are within a
regulated county and detailed mapping and site position deter-
mination will not be necessary. Landowners that are unfamiliar
with the Edwards Aquifer protection program and not dependent
upon the aquifer will be regulated; however, these individuals
should benefit from water quality protection of surface streams
in the contributing zone.

The commission also considered a fourth option, a contributing
zone to encompass regulated activities within a 0.5 mile riparian
buffer zone on either side of tributary streams for a distance
of ten stream miles upstream from the recharge zone. The
boundaries of this option would be the most difficult to convey
to the general public and the regulated community. The on-
the-ground determination of this boundary would be difficult
because, in most instances, the buffer zone would overlap
into an adjacent buffer zones for another stream, resulting
in only small outliers of area not being included within the
contributing zone. While the ten mile upstream boundary
is used in the wastewater discharge permitting program as
contained in §213.6, this relatively small regulated community is
knowledgeable as to methods to determine actual stream miles
and this determination is confirmed by agency staff as part of
the agency wastewater permitting process. Staff and resources
would not be available to confirm the location of every regulated
activity under Subchapter B for this option.

The proposed definition for "Regulated activity" is similar to the
definition provided in Subchapter A and contains a list of ac-
tivities subject to regulation under Subchapter B. A regulated
activity is any construction-related or post-construction activity
on the contributing zone of the Edwards Aquifer that has the po-
tential for contributing pollution to surface streams that enter the
Edwards Aquifer recharge zone. A regulated activity includes,
but is not limited to: construction or installation of buildings, util-
ity stations, utility lines, underground and aboveground storage
tank systems, roads, highways, or railroads. Clearing, excava-
tion or any other activities which alter or disturb the topographic
or existing stormwater runoff characteristics of a site and any
other activities which may pose a potential for contaminating
stormwater runoff are also regulated.

The term "regulated activity" does not include: the clearing of
vegetation without soil disturbance; agricultural activities, ex-
cept feedlots/concentrated animal feeding operations which are
regulated under Chapter 321 of this title (relating to Control of
Certain Activities By Rule); and activities associated with the ex-
ploration, development, and production of oil or gas or geother-
mal resources under the jurisdiction of the Railroad Commission
of Texas. Other activities that are not included under the term
"regulated activity" include the routine maintenance of existing
structures that does not involve additional site disturbance, such
as the resurfacing of existing paved roads, parking lots, side-
walks, or other development-related impervious surfaces and
the building of fences, or other similar activities in which there is
little or no potential for contaminating hydrologically connected
surface water, or there is little or no change to the topographic
or geologic features or construction of single-family residences
on lots that are larger than five acres, where no more than one
single-family residence is located on each lot.

The proposed definition for "Site" provides that the entire area
included within the legal platted boundaries of the property
described in the application is the site. Regulated activities
on a site that is located partially on the recharge zone and the
contributing zone is required to be treated as if the entire site is

located on the recharge zone and is subject to requirements
specified under Subchapter A of this Chapter (relating to
Edwards Aquifer in Medina, Bexar, Comal, Kinney, Uvalde,
Hays, Travis and Williamson Counties).

§213.23. PLAN PROCESSING AND APPROVAL.

Proposed new §213.23 provides for plan approval by the execu-
tive director, contents of application, submission of application,
who may sign an application, executive director review of the
application, additional provisions the executive director may ap-
ply to the approval, term of approval, legal transfer of property,
modification of previously approved plans, and compliance with
the subchapter and the approved plan.

Proposed new §213.23(a) contains the specifications for ap-
proval of a contributing zone plan by the executive director. No
person may commence the construction of any regulated activ-
ity under Subchapter B until a contributing zone plan or mod-
ification to a plan has been filed with the appropriate regional
office, and the application has been reviewed and approval let-
ter issued by the executive director. Proposed new §213.23(b)
specifies that the application must include the name of the de-
velopment, subdivision, or facility for which the application is
submitted and the name, address, and telephone number of
the owner or any other persons signing the application. The
application must include a narrative description of the location
of the project or facility for which the application is submitted,
with sufficient detail and clarity so that the project site and its
boundaries can be located during a field inspection. The ap-
plication must include a technical report (as described under
§213.24, relating to Technical Report) and any other pertinent
information related to the application which the executive direc-
tor may require.

Proposed new §213.23(c) requires an original and one copy of
the application be submitted to the appropriate regional office.
Only owners, their authorized agent(s), or those persons having
an option to purchase or having the right to possess and control
the property which is the subject of the contributing zone plan
may submit an application. Proposed new §213.23(d) requires
all applications to be signed as specified under §213.4(d)(1),
relating to Required Signature.

Proposed new §213.23(e) requires the executive director to
complete the review of an application for contributing zone plan
approval within 30 days after determining that it is administra-
tively complete. The executive director is required to deter-
mine that the application is administratively complete or defi-
cient within 15 days of receipt by the appropriate regional of-
fice. Proposed new §213.23(f) allows the executive director
to impose additional provisions deemed necessary to protect
the Edwards Aquifer from pollution. The executive director may
conditionally approve a contributing zone plan or impose spe-
cial conditions on the approval of a contributing zone plan.

Proposed new §213.23(g) provides that the executive director’s
letter of approval of a contributing zone plan will expire two years
after the date of initial issuance unless, prior to the expiration
date, substantial construction related to the approved plan
has commenced. For purposes of this subsection, substantial
construction is defined as more than ten percent of total
construction has commenced. If a written request for an
extension is filed under the provisions of this subsection,
the approved plan must continue in effect until the executive
director makes a determination on the request for the extension.
A written request for an extension must be received not
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earlier than sixty (60) days prior to the expiration date of
an approved contributing zone plan or a previously approved
extension. Requests for extensions are subject to fees outlined
in §213.28, relating to Fees Related to Requests For Plan
Approval Extension. An executive director’s approved extension
expires six months after the original expiration date of the
approved contributing zone plan or a previously approved
extension, unless prior to the expiration date, commencement
of construction, repair, or replacement related to the approved
plan has occurred. A plan approval will expire and no extension
will be granted if less than 50 percent of the total construction
has been completed within ten years from the initial approval
of a plan. Any requests for extensions received by the
executive director after the expiration date of an approved
contributing zone plan or a previously approved extension will
not be accepted and a new application for the purposes of this
subchapter must be submitted with the appropriate fees for the
review and approval by the executive director. An extension
will not be granted if the proposed regulated activity under an
approved plan has changed.

Proposed new §213.23(h) specifies that upon legal transfer
of property, the new owner(s) is required to comply with all
terms of the approved contributing zone plan. If the new owner
intends to commence any new regulated activity on the site, a
new application for plan approval that specifically addresses the
new activity must be filed with and approved by the executive
director.

Proposed new §213.23(i) requires the holder of any approved
contributing zone plan letter to notify the appropriate regional
office in writing and obtain approval from the executive director
prior to initiating: any physical or operational modification of any
BMPs or structure, any change in the nature or character of the
regulated activity from that which was originally approved or a
change which would significantly impact the ability to prevent
pollution of the Edwards Aquifer and hydrologically connected
surface water, or any development of land previously identified
in a contributing zone plan as undeveloped.

Proposed new §213.23(j) requires the holder of the approved
or conditionally approved contributing zone plan letter to be re-
sponsible for compliance through all phases of plan implemen-
tation with this subchapter, the approved plan, and any special
conditions imposed by the executive director on an approved
plan. Failure to comply with any rule or condition of the ex-
ecutive director’s approval is a violation of this Chapter and is
subject to administrative orders and penalties.

§213.24. TECHNICAL REPORT.

Proposed new §213.24, contains the specifications for the tech-
nical report that must accompany the application for contributing
zone plan approval. Under §213.24(a) the report must contain
a location map and site plan which includes a legible road map
with directions, including mileage, which would enable the ex-
ecutive director to locate the site for inspection. The report in-
cludes a site plan showing the 100-year floodplain boundaries
(if applicable); the layout of the development, with existing and
finished contours at appropriate, but not greater than ten foot
contour intervals; and a drainage plan indicating all paths of
drainage from the site to surface streams.

Under proposed new §213.24(b), the technical report must
describe the nature of the regulated activity (such as residential,
commercial, industrial, or utility), including the size of the site
in acres; the projected population for the site; the amount

and type of impervious cover expected after construction is
complete, such as paved surface or roofing; the amount
of surface area expected to be occupied by parking lots;
and other factors that could affect the surface water quality.
Under proposed new §213.24(c), the volume and character
of stormwater runoff expected to occur must be described
and estimates of stormwater runoff quality and quantity should
be given. Under proposed new §213.24(d), any activities or
processes which may be a potential source of contamination
are required to be specified.

Under proposed new §213.24(e), the technical report must
describe the temporary BMPs and measures that will be taken
during construction. These BMPs and measures must prevent
pollution of surface water or stormwater that originates on-
site or upgradient from the site and flows across the site and
they must prevent pollution of surface water that originates
on-site or flows off the site, including pollution caused by
contaminated stormwater runoff from the site. A plan for the
inspection of the temporary BMPs and measures and for their
timely maintenance, repair, and, if necessary, retrofit must be
included in the report. Temporary BMPs and measures must
meet the performance standards contained in Subchapter A,
§213.5(b)(4)(D)(i).

Under proposed new §213.24(f), the technical report must
describe the permanent BMPs and measures that will be taken
during construction and after construction is completed. These
BMPs and measures must prevent pollution of surface water
or stormwater the originates on-site or upgradient from the
site and flows across the site and they must prevent pollution
of surface water downgradient of the site, including pollution
caused by contaminated stormwater runoff from the site. Under
§213.24(f)(3), BMPs and measures must meet the performance
standards contained in Subchapter A, §213.5(b)(4)(D)(ii).

As stated earlier under the discussion for §213.5(b)(4)(D)(ii), the
commission is requesting comments on: 1) the approach that
should be used in setting performance standards for regulated
activities, 2) the level of performance that should be achieved,
and 3) the appropriateness of using the same approach and
performance levels in both the recharge zone and the contribut-
ing zone of the Edwards Aquifer. Comments should address the
environmental need for a proposed performance standard, the
reasonableness of a proposed performance standards, and the
practicability, feasibility and estimated costs of complying with
a proposed performance standard. Comments should include
or reference water quality information, case histories, cost data,
comparable programs, or other relevant information which may
be useful to the commission in making a determination as to the
most appropriate performance standards to adopt for regulated
activities in both the recharge and contributing zones.

Under §213.24(f)(3), construction plans and design calculations
for the proposed permanent BMPs and measures must be
prepared by or under the direct supervision of a Texas Licensed
Professional Engineer and must be signed, sealed, and dated
by the Texas Licensed Professional Engineer. The technical
report must contain a plan for the inspection of the permanent
BMPs and measures and for their timely maintenance, repair,
and, if necessary, retrofit, if performance standards contained
in Subchapter A, §213.5(b)(4)(D), are not being met. The
plan for inspection and timely maintenance, repair, and if
necessary retrofit must be prepared by the engineer designing
the permanent BMPs and measures and signed by the owner
or responsible party.
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Under proposed new §213.24(f)(3)(C), the executive director
may require pilot-scale field testing (including water quality per-
formance monitoring) for BMPs and measures that are not con-
tained in technical guidance recognized by or prepared by the
executive director. Only one pilot-scale field testing site will be
approved and no additional approvals will be granted until the pi-
lot study is complete and the applicant demonstrates adequate
protection of surface water. If the innovative technology demon-
strates adequate protection, additional units may be approved
for use as permanent BMPs and measures on the contributing
zone on a case-by-case basis.

Proposed new §213.24(g) requires the inclusion in the technical
report of a description of measures to be taken to avoid or
minimize surface stream contamination or changes in the way
in which water enters a stream as a result of construction and
development. The measures should address increase stream
flashing, the creation of stronger flows and in-stream velocities,
and other in-stream effects caused by the regulated activity that
increase erosion that results in water quality degradation.

Proposed new §213.24(h) requires the technical report to de-
scribe the method of disposal of wastewater from the site. If
wastewater is to be disposed in a conveyance to a sewage
treatment plant for treatment and disposal, the existing or pro-
posed treatment facility must be identified. If wastewater is to
be disposed in an on-site sewage facility, the application must
be accompanied by a written statement from the appropriate
authorized agent, stating that the site is suitable for the use of
private sewage facilities and will meet or exceed the require-
ments for on-site sewage facilities as specified under Chapter
285 of this title (relating to On-site Sewage Facilities), or the re-
port must identify those areas that are not suitable for the use of
private sewage facilities. If wastewater is to be discharged in the
contributing zone, requirements under Subchapter A, §213.6(c),
upstream from the recharge zone, must be satisfied.

Proposed new §213.24(i) requires the technical report to de-
scribe the measures that will be taken to contain any spill of
static hydrocarbons or hazardous substances, such as on a
roadway, from a pipeline, or from the temporary aboveground
storage of 250 gallons or more. Temporary storage facilities are
those used on site for less than one year. Temporary above-
ground storage tank systems of 250 gallons or more cumulative
storage capacity must be located a minimum horizontal distance
of 150 feet from the five year floodplain of any stream drainage.

Proposed new §213.24(j), requires the report to indicate the
placement of permanent aboveground storage tank facilities
with cumulative storage capacity of 500 gallons or greater.
These facilities must be constructed and spills removed using
the standards contained in Subchapter A, §213.5(e)(1), relating
to Design Standards.

§213.25. ENFORCEMENT.

Proposed new §213.25 states that liability for penalties may
result and may subject a noncompliant person to enforcement
proceedings initiated by the executive director if there is failure
to comply with any provision of this subchapter, approved or
conditionally approved contributing zone plan or letter, or of
any applicable regulation or order of the commission issued
pursuant to this chapter and in accordance with Texas Water
Code, Chapter 26, Texas Health and Safety Code.

§213.26. EXCEPTIONS.

Proposed new §213.26 provides for the granting of an exception
and procedures for requesting an exception. Under §213.26(a),
exceptions to any substantive provision of Subchapter B related
to the protection of water quality may be granted by the
executive director if the requestor can demonstrate equivalent
water quality protection for surface streams that enter the
recharge zone of the Edwards Aquifer. Prior approval under
this section from the executive director must be obtained
for the exception to be authorized. Under §213.26(b), a
complete application for an exception must be submitted with
the appropriate fee. A person requesting an exception to the
provisions of Subchapter B relating to the protection of water
quality must file an original and one copy of a written request
with the executive director at the appropriate regional office
stating in detail: the name, address, and telephone numbers
of the requestor; site and project name and location; the nature
of the exception requested; the justification for granting the
exception as described in subsection (a) of this section; and any
other pertinent information that the executive director requests.
Under §213.26(c), the executive director is not required to
consider the exception request until correct fee as specified in
§213.27 is submitted with the request for exception.

§213.27. CONTRIBUTING ZONE PLAN APPLICATION AND
EXCEPTION FEES.

Proposed new §213.27 specifies that fees for contributing zone
plan application for approval or modification and application for
an exception are $500 each. The fee is due and payable
at the time the application is filed. If the application fee is
not submitted in the correct amount, the executive director is
not required to consider the application until the correct fee is
submitted.

§213.28. FEES RELATED TO REQUESTS FOR CONTRIBUT-
ING ZONE PLAN APPROVAL EXTENSION.

Proposed new §213.28 requires a person submitting an appli-
cation for an extension of an approval of any contributing zone
plan under this subchapter to pay $500 for each extension re-
quest. The fee is due and payable at the time the extension
request is filed. If the extension fee is not submitted in the cor-
rect amount, the executive director is not required to consider
the extension request until the correct fee is submitted.

REVIEW OF AGENCY RULES

The commission also proposes the review of the rules contained
in 30 TAC Chapter 213, Subchapter A, concerning the Edwards
Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hays, Travis
and Williamson Counties, as required by the General Appropria-
tions Act, Article IX, §167. Section 167 requires state agencies
to review and consider for readoption rules adopted under the
Administrative Procedures Act. The reviews must include, at a
minimum, an assessment that the reason for the rules contin-
ues to exist. The commission has reviewed the rules in Chapter
213, Subchapter A, and determined that the rules contained in
Chapter 213, Subchapter A, are still necessary for the protec-
tion of the Edwards Aquifer. They apply to the regulation of
activities having the potential for polluting the Edwards Aquifer
and hydrologically-connected surface streams in order to pro-
tect existing and potential beneficial uses of groundwater and
maintain Texas Surface Water Quality Standards. The activ-
ities addressed are those that pose a threat to water quality
in the Edwards Aquifer, the sole or primary source of drinking
water for between 1.5 to two million people. Because of its
unique hydrogeologic character, this aquifer is extremely vul-
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nerable to contamination, and specific rules regulating activities
are necessary. In addition, recent legislative changes during
the 75th legislature (1997) to "Fees for Edwards Aquifer Plans,"
Texas Water Code, §26.0461 indicate that the agency program
for protecting the Edwards Aquifer contained under the existing
Chapter 213 has been recognized by the legislature as neces-
sary and in need of additional funding.

FISCAL NOTE

Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five-year period the sections as
proposed are in effect, there will be fiscal implications as a result
of administration or enforcement of the sections. The effect on
state government will be an increase in costs associated with
the review of applications and plans for regulated activities in
the contributing zone to the Edwards Aquifer in Medina, Bexar,
Comal, Kinney, Uvalde, Hays, Travis and Williamson Counties.
These costs will depend on the number and type of applications
that will be received and processed. Actual costs cannot be
determined in advance, but, it is anticipated that processing
and review costs will be substantially offset by the application
fees proposed to be assessed. These anticipated revenues
to the state will be derived from a fee of $500 to be levied
for each application, amendment, exception, or time extension
requested. There are no direct fiscal implications anticipated for
local governments except those units of local government that
are responsible for projects involving regulated activities subject
to the provisions of these rules. The costs or cost savings for
these local governments will be similar to the costs for other,
non-governmental sponsors.

The fiscal implications for those persons affected by or subject
to these rules are related to proposed changes in requirements
for and review and approval of proposed regulated activities in
the Edwards Aquifer regions covered by this chapter. Some cost
savings to applicants are anticipated as a result of amended re-
quirements for applications and site plans, including the deletion
of requirements for identification of drainage paths from a pro-
posed site to the recharge zone, deletion of the requirement for
a geologic assessment beyond the site boundary, the increase
in the contour interval for plans from five feet to ten feet, and the
deletion of the requirements for certification and notification of
inspection of private service laterals. Any cost savings resulting
from these amendments will vary on a case-by-case basis with
the size and location of project, the site description and nature
of the intended development.

Additional costs to applicants who are currently subject to this
chapter are anticipated to result from the proposed require-
ments related to temporary and permanent BMPs, including
requirements for certification by a licensed professional engi-
neer, performance standards for BMPs, plugging requirements
for abandoned borings in addition to wells, and additional fee
assessments for applications for amendments and extensions
of time. In many instances, these additional costs will be off-
set by the reductions in cost anticipated as a result of changes
to application and plan requirements. In addition, many of the
proposed requirements, such as certification by a licensed pro-
fessional engineer, are almost uniformly consistent with current
practice and will not significantly increase the actual costs of
development activities under this chapter. The inclusion of spe-
cific uniform performance standards for BMPs may result in cost
increases for some projects and cost savings for others, de-
pending on which standards have been applied in the past to
the project under current practice and policy.

No significant costs are anticipated as a result of the clarifi-
cation of the provisions related to assignment of responsibility
for maintenance of BMPs. Generally, the costs of additional
requirements for management practices and performance stan-
dards are anticipated to offset potential cost savings for most
applicants and projects subject to these rules. The net effect,
however, is not anticipated to represent a significant increase
in the overall costs of development in the area of the Edwards
Aquifer and its associates features.

The most significant fiscal implications of these rules are for
those projects and applicants in the contributing zone which
were not previously subject to regulations, requirements, and
costs provide in the proposed Subchapter B. Although these
costs are highly variable and dependent on site-specific con-
ditions, it is estimated that the costs to prepare a contributory
zone plans required under these proposed rules will range be-
tween $1,000 and $2,000 for projects of typical size and de-
scription. For certain larger or otherwise atypical projects, these
costs could be greater. In addition, the operating and mainte-
nance costs for permanent control structures, primarily sedi-
mentation and filtration control features, will vary in a case-by-
case basis. For a representative structure, however, these costs
are anticipated to vary from less than $1,000 to approximately
$2,000 annually. These costs may also be greater for larger
than average or atypical control structures. The fiscal impli-
cations of these sections as proposed may effect small busi-
nesses. The fiscal effects on small businesses are anticipated
to be similar to those fiscal effects that may be realized by all
classes of business. These effects will not vary with the size of
the business, but will vary with the size, location, and nature of
development activities that may be proposed and undertaken
on the Edwards Aquifer or those associated areas subject to
these rules.

PUBLIC BENEFIT

Mr. Minick has also determined that, for the first five years the
sections as proposed are in effect, the public benefit anticipated
as a result of enforcement of and compliance with the sections
will be the reduction or prevention of the threat of degradation
of the quality of the water resources of the Edwards Aquifer
and the associated recharge, transition, and contributing zones
from the effects of developments in urban, suburban, and
rural areas; reduction of the risk to human health and safety
from degradation of the quality of public water supplies; the
preservation of aquatic and related biological resources; and
the maintenance of the quality of public recreational resources.

REGULATORY IMPACT ANALYSIS

The commission has reviewed the proposed rulemaking in light
of the regulatory impact analysis (RIA) requirements of Texas
Government Code §2001.0225 and has determined that the
rulemaking is not subject to §2001.0225, which applies only to
certain major environmental rules that have at least one of four
results. "Major environmental rule" means a rule the specific
intent of which is to protect the environment or reduce risks
to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
This rule does meet the definition of a "major environmental
rule" but does not meet any of the four results that would trigger
applicability of §2001.0225.
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First, the proposal does not exceed a standard set by federal
law. The only related federal law establishes the Sole Source
Aquifer Program implemented by the EPA for portions of
the Edwards Aquifer, which applies only to federally-funded
projects conducted on the aquifer. Under that program, no
federal financial assistance may be made to projects that
the EPA determines may contaminate the Edwards Aquifer
so as to create a significant hazard to public health. To
date, no federal regulations setting technical standards exist.
There is no federal law that specifically addresses construction
activities that may impact the Edwards Aquifer. Therefore,
the proposal does not exceed a standard set by federal
law. Moreover, even if the rule did exceed a standard set
by federal law, this proposal is specifically required by state
law which requires the commission to protect the quality of
water in the Edwards Aquifer from pollution (See Texas Water
Code §§26.011, 26.046, and 26.0461) and is exempt from
§2001.0025’s applicability.

Second, this proposal does not exceed an express requirement
of state law. The proposal is designed to carry out the
commission’s statutory responsibility to control the quality of
water in the state, including groundwater, pursuant to §§26.011,
and 26.046, and 28.011 of the Texas Water Code. The proposal
is intended to comply with the stated requirements of state law
and not exceed them in any way.

Third, this proposal does not exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program. This proposal is not covered by any dele-
gation agreement or contract between the state and an agency
or representative of the federal government to implement a state
and federal program.

Finally, this proposal does not adopt a rule solely under the
general powers of the agency instead of under a specific state
law. While this proposal adopts a rule under general powers of
the agency, it is also adopted under specific state laws regarding
the Edwards Aquifer, pursuant to §26.046 and §26.0461, which
provide for the protection of the aquifer from pollution.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a Takings Impact Assessment
for these rules pursuant to Texas Government Code §2007.043.
The following is a summary of that assessment. The specific
purpose of the rule is to regulate activities having the potential
for polluting the Edwards Aquifer and hydrologically connected
surface water to protect existing and potential uses of groundwa-
ter and maintain Texas Surface Water Quality Standards. The
amendments to Subchapter A are intended to strengthen the
current rule, including the addition of water quality performance
standards for stormwater leaving a regulated activity, specific re-
quirements for temporary and permanent BMPs and measures,
and assigned responsibility for the maintenance of permanent
BMPs.

The specific purpose of new Subchapter B is to regulate
construction-related and post-construction activities having the
potential for contributing pollution to surface streams that enter
the Edwards Aquifer recharge zone. To achieve that goal, the
rule establishes a contributory zone which is located upstream
(upgradient topographically and generally north and northwest
of the recharge zone where runoff from precipitation flows
downgradient to the recharge zone of the Edwards Aquifer
in the counties or parts of counties subject to Chapter 213).

Temporary and permanent BMPs and measures must be
implemented to control the discharge of pollution from regulated
activities during and after the completion of construction and
water quality performance standards for stormwater leaving a
regulated activity must be met. Further, the rule requires the
submission of a contributing zone plan prior to commencement
of new or additional regulated activities. The plan must be
approved by the executive director before such activities may
commence. By regulating activities in the contributory zone,
the rule will protect existing and potential uses of groundwater
in the Edwards Aquifer and maintain Texas Surface Water
Quality Standards consistent with Texas Water Code, §§26.011,
26.046, 26.0461, and 26.121. This Chapter specifically apply
to the Edwards Aquifer and is not intended to be applied to any
other aquifers in the state of Texas.

Promulgation and enforcement of these amendments to the
rules could burden private real property which is the subject
of the rules. However, the following exception to the application
listed in Texas Government Code, §2007.003(b) applies to
these rules. The action is taken in response to a real
and substantial threat to public health and safety (see Texas
Government Code §2007.003(b)(13)). The Edwards Aquifer
is the sole or primary source of drinking water for over 1.5
million people. Degradation to the quality of the water supply
in the Edwards Aquifer caused by activities conducted in the
contributory zone and on the recharge and transition zones
presents a real and substantial threat to public health and safety.
The proposed rules will significantly advance the health and
safety purpose by regulating activities in the contributory zone
and setting performance standards to achieve water quality
protection. These regulations are necessary to carry out the
stated authority of the commission to protect human health and
the environment and otherwise control water quality. The rules
impose no greater burden than is necessary to achieve the
health and safety purpose by providing flexibility to the applicant
to choose the methods to be used to meet specific water quality
performance standards.

COASTAL MANAGEMENT PROGRAM

The executive director has reviewed the proposed rulemaking
and determined that it is not an action that may adversely
affect a coastal natural resource area that is subject to the
Coastal Management Program (CMP). The proposed rule does
not govern any of the actions that must be subject to the goals
and policies of the CMP, pursuant to 31 TAC §505.11.

PUBLIC HEARINGS

Public hearings on this proposal and rules review will be held
in Wimberley on Monday, May 4, 1998, at 7:00 p.m., at
Bowen Intermediate School, located at 14501 Ranch Road
12, Wimberley; in Austin on Tuesday, May 5, 1998, at 10:00
a.m., in the Texas Natural Resource Conservation Commission
Office Complex, Building E., Room 201S, located at 12100
Park 35 Circle, Austin; and in San Antonio on Wednesday,
May 6, 1998, at 7:00 p.m., in the City Council Chambers,
located at 103 Main Plaza, San Antonio. The hearing is
structured to receive oral or written comments by interested
persons. Individuals may present oral statements when called
upon in the order of registration. Open discussion will not occur
during the hearings; however, a staff member will be available
to discuss the proposal one half hour (30 minutes) prior to
each hearing and will answer questions before and after the
hearings. In conjunction with these hearings, the commission
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will hold its annual public hearing (under §26.046 of the Texas
Water Code) to receive evidence from the public on actions
the commission should take to protect the Edwards Aquifer
from pollution. The commission requests that the comments
regarding the proposed rule and comments regarding evidence
from the public on actions the commission should take to protect
the Edwards Aquifer from pollution be identified separately, if at
all possible.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend a
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.

SUBMITTAL OF COMMENTS

Written comments on the proposal or on the actions the
commission should take to protect the Edwards Aquifer from
pollution should reference Rule Log No. 97105-213-WT and
may be submitted to Lutrecia Oshoko, Texas Natural Resource
Conservation Commission, Office of Policy and Regulatory
Development, MC 205, P.O. Box 13087, Austin, Texas 78711-
3087, (512) 239-4640; or faxed to (512) 239-5687. All
comments sent by fax must be followed by an original, signed
hard copy for the agency’s records. Written comments must be
received by 5:00 p.m., May 11, 1998.

The commission requests that the comments regarding the
proposed rule and comments on the results of the review of
its rules be clearly distinguished from comments regarding
evidence from the public on actions the commission should take
to protect the Edwards Aquifer from pollution in order to facilitate
their rapid assessment. For further information concerning this
proposal, the rule review, or the annual public hearing, please
contact Mary Ambrose, Water Policy and Regulations Division
at (512) 239-4813.

STATUTORY AUTHORITY

Subchapter A. Edwards Aquifer in Medina,
Bexar, Comal, Kinney, Uvalde, Hays, Travis and
Williamson Counties
30 TAC §§213.3-213.10

These amended sections are proposed under Texas Water
Code (TWC), §5.103 which provides the commission with the
authority to promulgate rules necessary for the exercise of its
jurisdiction and powers provided by the TWC and other laws
of Texas, and §5.105 which provides the commission to estab-
lish and approve all general policy of the commission by rule.
Section 26.011 of the TWC provides that the commission will
administer the provisions of Chapter 26 of the TWC and es-
tablish the level of quality to be maintained in and control the
quality of the water in the state. Waste discharges or impend-
ing discharges are subject to rules adopted by the commission
in the public interest. This section also grants the commission
with the powers necessary or convenient to carry out its respon-
sibilities. Section 26.341 of the TWC recognizes that it is the
policy of the state to maintain and protect the quality of ground-
water and surface water resource from certain substances in
underground and aboveground storage tanks that may pollute
groundwater and surface water resource, and §26.345 allows
the commission to develop a regulatory program regarding un-
derground and aboveground storage tanks. Additionally, Texas
Water Code §26.046 requires the commission to hold annual
public hearing to receive evidence from the public on actions

the commission should take to protect the Edwards Aquifer from
pollution, §26.0461 allows the commission to impose fees for
inspecting the construction and maintenance of projects cov-
ered by plans and for processing plans or amendments that
are subject to review or approval under the commission’s Ed-
wards Aquifer rules, §26.121 prohibits unauthorized discharges,
§26.401 give the goal for groundwater protection in the state,
and §28.011 authorizes the commission to make and enforce
rules for the protection and preservation of groundwater quality.
Texas Health and Safety Code, §361.024 provides the com-
mission with the authority to promulgate rules consistent with
the Solid Waste Disposal Act and standards of operation for
the management and control of solid waste. Texas Health and
Safety Code, §366.012 provides the commission with the au-
thority to adopt rules governing the installation of on-site sewage
disposal systems. The review of the commission’s rules is pro-
posed under Article IX, §167, General Appropriations Act, 75th
Legislature.

There are no other codes or statutes that will be affected by this
proposal.

§213.3. Definitions.
The definitions in [§26.001, §26.263, and §26.342 of the] Texas Water
Code,§§26.001, 26.263, and 26.342 are applicable to this chapter.
When used in this chapter, those definitions [shall] have the same
meaning as the following definitions, unless the context in which
they are used clearly indicates otherwise, or those definitions are
inconsistent with the definitions listed in this section.

(1) Abandoned well - A well that has not been used for
six consecutive months. A well is considered to be in use in the
following cases:

(A) a non-deteriorated well which contains the casing,
pump and pump column in good condition; or

(B) a non-deteriorated well which has been properly
capped [(as defined by Chapter 238 of this title (relating to Water
Well Drillers Rules)].

(2) Aboveground storage tank facility - The site, tract, or
other area where one or more aboveground storage tank systems are
[is] located, including all adjoining contiguous land and associated
improvements.

(3) Aboveground storage tank system - A non-vehicular
device (including any associated piping) that is made of nonearthen
materials; located on or above the ground surface, or on or above
the surface of the floor of a structure below ground, such as
a mineworking, basement, or vault; and designed to contain an
accumulation of static hydrocarbons or hazardous substances.

(4) Appropriate regional office - For regulated activities
covered by this chapter and located in Hays, Travis,and Williamson
counties, the appropriate [agency] regional office is Region 11,
located in Austin, Texas. For regulated activities covered by this
chapter and located in Kinney, Uvalde, Medina, Bexar, and Comal
counties, the appropriate [agency] regional office is Region 13,
located in San Antonio, Texas.

[Assessment of area geology - A report which isprepared
by a geologist describing area and site-specific geology.]

(5) Best management practices (BMPs) - Schedule of
activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce the pollution of
water in the State. BMPs also include treatment requirements,
operating procedures, and practices to control site runoff, spillage or

PROPOSED RULES March 27, 1998 23 TexReg 3205



leaks, sludge or waste disposal, or drainage from raw material storage.
BMPs are those measures that are reasonable and necessary to protect
[achieve a performance standard that protects existing and potential
uses of] groundwater and [maintains ] surface water quality [in
compliance with Texas Surface Water Quality Standards], as provided
[contained] in technical guidance prepared by the executive director
or other BMPs which are technically justified based upon studies and
other information that are generally relied upon by professionals in
the environmental protection field and are supported by existing or
proposed performance monitoring studies, including, but not limited
to, U.S. Environmental Protection Agency, American Society of Civil
Engineers, and Water Environment Research Foundation guidance.

(6) Capped well - A well that is closed or capped with
a covering capable of preventing surface pollutants from entering the
well. The cap must be able to sustain a weight of at least 400 pounds.
The cap must not be easily removed by hand.

(7) Commencement of construction - Construction of
physical facilities including but not limited to buildings, roads, and
utility infrastructure.

(8) Edwards Aquifer - That portion of an arcuate belt
of porous, waterbearing, predominantly carbonate rocks known as
the Edwards [and Associated Limestones in the] ( Balcones Fault
Zone) Aquifer trending from west to east to northeast in Kinney,
Uvalde, Medina, Bexar, Comal, Hays, Travis, and Williamson
Counties; and composed of the Salmon Peak Limestone, McKnight
Formation, West Nueces Formation, Devil’s River Limestone, Person
Formation, Kainer Formation, Edwards Group [Formation] , and
Georgetown Formation. The permeable aquifer units generally overlie
the less-permeable Glen Rose Formation to the south, overlie the
less-permeable Comanche Peak and Walnut formations north of
the Colorado River, and underlie the less-permeable Del Rio Clay
regionally.

(9) Edwards Aquifer protection plan - A general term
which includes water pollution abatement plan, organized sewage
collection system plan, underground storage tank facility plan,
aboveground storage tank facility plan, or a modification or exception
granted by the executive director.

(10) Edwards Aquifer protection plan holder - Person
who is responsible for compliance with an approved water pollu-
tion abatement plan, organized sewage collection system plan, under-
ground storage tank facility plan, aboveground storage tank facility
plan, or a modification or exception granted by the executive director.

(11) Feedlot/concentrated animal feeding operation - A
concentrated, confined livestock or poultry facility operated for meat,
milk or egg production, growing, stabling, or housing, in pens or
houses wherein livestock or poultry are fed at the place of confinement
and crop or forage growing or production of feed is not sustained in
the area of confinement.

(12) Geologic or manmade features - Features including
but not limited to closed depressions, sinkholes, caves, faults,
fractures, bedding plane surfaces, interconnected vugs, reef deposits,
wells, borings, and excavations.

(13) Geologic assessment - A report which is prepared
by a geologist describing site-specific geology.

(14) Geologist - A person who has received a baccalau-
reate or post-graduate degree in the natural science of geology or has
training and experience in groundwater hydrology and related fields,
or has such qualifications as may be demonstrated by registration
or licensing in a state, professional certifications, or completion of

accredited university programs that enable that individual to make
sound professional judgements regarding the identification of sensi-
tive features located in the recharge zone or transition zone.

(15) Groundwater conservation district - Any groundwa-
ter district created by the Texas Legislature or the commission under
the Texas Water Code, Chapter 36, as a groundwater conservation
district to conserve, preserve, and protect the waters of an under-
ground water reservoir.

(16) Hazardous substance - Any substance designated as
such by the administrator of the Environmental Protection Agency
pursuant to the Comprehensive Environmental Response, Compen-
sation, and Liability Act; regulated pursuant tothe Federal Water
Pollution Control Act, Chapter 311 [§311 of the Federal Water Pol-
lution Control Act]; or any solid waste, or other substance that is
designated to be hazardous by the commission, pursuant to the Texas
Water Code §26.263 or Texas Health and Safety Code §361.003.

(17) Industrial wastewater discharge - Any category of
wastewater except:

(A) those that are primarily domestic in composition;
or

(B) those emanating from feedlot/concentrated animal
feeding operations.

(18) Land application system - A wastewater disposal
system designed not to discharge wastewater into a surface drainage
way.

(19) Organized sewage collection system - Any public or
private sewerage system for the collection and conveyance of sewage
to a treatment and disposal system that is regulated pursuant to rules
of the commission and provisions of the Texas Water Code, Chapter
26 [Chapter 26 of the Texas Water Code]. A system may include
[includes] lift stations, force mains, gravity lines, and any other
appurtenance [all appurtenances] necessary for conveying wastewater
from a generating facility to a treatment plant.

(20) Permanent BMPs - Best management practices used
to control pollution from regulated activities after construction is
complete.

(21) Pollution - The alteration of the physical, thermal,
chemical, or biological quality of, or the contamination of any water
in the state that renders the water harmful, detrimental, or injurious
to humans, animal life, vegetation, or property, or to public health,
safety or welfare, or impairs the usefulness of the public enjoyment
of the waters for any lawful or reasonable purpose.

(22) Private sewage facilities - On-site sewage facilities
as defined under Chapter 285 of this title (relating to On-site Sewage
Facilities).

(23) Private service lateral - Awastewater line [Facilities]
extending from the building drain to an existing private or public
sewage collection system or other place of disposal that provides
service to one individual household or building and whose operation
and maintenance are the sole responsibility of the tenant or owner
of the building. A wastewater line [Facilities] extending from the
convergence of private service laterals from more than one building
is considered a sewage collection system.

(24) Recharge zone - Generally, that area where the strati-
graphic units constituting the Edwards Aquifer crop out, including the
outcrops of other geologic formations in proximity to the Edwards
Aquifer, where caves, sinkholes, faults, fractures, or other permeable
features would create a potential for recharge of surface waters into
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the Edwards Aquifer. The recharge zone is identified as that area des-
ignated as such on official maps located in the appropriate regional
office and groundwater conservation districts.

(25) Regulated activity - [Any construction-related ac-
tivity on the recharge zone of the Edwards Aquifer, such as, but not
limited to: construction of buildings, utility stations, roads, highways,
or railroads; clearing, excavation or any other activities which alter or
disturb the topographic, geologic, or existing recharge characteristics
of a site; any installation of aboveground or underground storage tank
facilities on the recharge or transition zone of the Edwards Aquifer;
or any other activities which may pose a potential for contaminating
the Edwards Aquifer and hydrologically connected surface streams.
"Regulated activity" does not include:]

(A) Any construction-related or post-construction ac-
tivity on the recharge zone of the Edwards Aquifer having the poten-
tial for polluting the Edwards Aquifer and hydrologically connected
surface streams. These activities include, but are not limited to: [the
clearing of vegetation in a ten-foot wide path, for the sole purpose of
surveying;]

(i) construction of buildings, utility stations, utility
lines, roads, highways, or railroads;

(ii) clearing, excavation or any other activities
that alter or disturb the topographic, geologic, or existing recharge
characteristics of a site;

(iii) any installation of aboveground or under-
ground storage tank facilities on the recharge or transition zone of
the Edwards Aquifer; or

(iv) any other activities that may pose a potential
for contaminating the Edwards Aquifer and hydrologically connected
surface streams.

(B) "Regulated activity" does not include: [ agricul-
tural activities, except feedlots/concentrated animal feeding opera-
tions; ]

(i) clearing of vegetation without soil disturbance;

(ii) agricultural activities, except feedlots/concen-
trated animal feeding operations which are regulated under Chapter
321 of this title (relating to Control of Certain Activities by Rule);

(iii) activities associated with the exploration, de-
velopment, and production of oil or gasor geothermal resourcesunder
the jurisdiction of the Railroad Commission of Texas;

(iv) routine maintenance of existing structures that
does not involve additional site disturbance, such as but not limited
to:

(I) the resurfacing of existing paved roads,
parking lots, sidewalks, or other development-related impervious
surfaces, and

(II) the building of fences, or other similar
activities in which:

(-a-) there is little or no potential for con-
taminating groundwater, or

(-b-) there is little or no change to the
topographic, geologic, or existing sensitive features; or

(v) construction of single-family residences on lots
that are larger than five acres, where no more than one single-family
residence is located on each lot.

[(C) activities associated with the exploration, devel-
opment, and production of oil or gas or geothermal resources as
defined in Chapter 335 of this title (relating to Industrial Solid Waste
and Municipal Hazardous Waste);]

[(D) the routine maintenance of existing structures
that does not involve additional site disturbance, such as but not
limited to, the resurfacing of existing paved roads, parking lots,
sidewalks, or other development-related impervious surfaces and the
building of fences, or other similar activities in which there is little
or no potential for contaminating groundwater, or there is little or no
change to the topographic, geologic, or existing sensitive features; or]

[(E) construction of single-family residences on lots
that are larger than five acres, where no more than one single-family
residence is located on each lot.]

(26) Sensitive feature - Permeable geologic or manmade
feature located on the recharge zone or transition zone where:

(A) a potential for hydraulic interconnectedness be-
tween the surface and the Edwards Aquifer exists, and

(B) rapid infiltration to the subsurface may occur.

(27) Sewage holding tank - A tank or other containment
structure used to receive and store sewage until its ultimate disposal
in an approved treatment facility.

(28) Site - The entire area included within the legal
boundaries of the property described in the application . Regulated
activities on a site that is located partially on the recharge zone and
transition zone, where the natural drainage in the transition zone flows
back to the recharge zone, will [shall] be treated as if the entire site
is located on the recharge zone.

(29) Static hydrocarbon - A hydrocarbon which is liquid
at atmospheric pressure and 20 degrees centigrade.

(30) Stub out - A wye, tee, or other manufactured
appurtenance placed in a sewage collection system providing a
location for a future extension of the collection system.

(31) Temporary BMPs - Best management practices used
to control pollution from regulated activities and are installed prior
to construction, maintained during construction, or removed after the
construction site is stabilized.

(32) Tertiary containment - A containment method by
which an additional wall or barrier is installed outside of the
secondary storage vessel (e.g., tank or piping) or other secondary
barrier in a manner designed to prevent a release from migrating
beyond the tertiary wall or barrier before the release can be
detected. Tertiary containment systems include, but are not limited
to, impervious liners and vaults surrounding a secondary tank and/
or piping system, or equivalent triple wall tank or piping system as
approved by the executive director.

(33) Transition zone - That area where geologic forma-
tions crop out in proximity to and south and southeast of the recharge
zone and where faults, fractures, and other geologic features present a
possible avenue for recharge of surface water to the Edwards Aquifer,
including portions of the Del Rio Clay, Buda Limestone, Eagle Ford
Group, Austin Chalk, Pecan Gap Chalk, and Anacacho Limestone.
The transition zone is identified as that area designated as such on
official maps located in the appropriate regional office and ground-
water conservation districts.

(34) Underground storage tank facility - The site, tract,
or other defined area where one or more underground storage tank
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systems are located, including all [adjoining] contiguous land and
associated improvements.

(35) Underground storage tank system - Any one or
combination of underground tanks and any connecting underground
pipes used to contain an accumulation of regulated substances,
the volume of which, including the volume of the connecting
underground pipes, is ten percent [%] or more beneath the surface
of the ground.

(36) Well - A bored, drilled or driven shaft, or an
artificial opening in the ground made by digging, jetting or some
other method, where the depth of the well is greater than its largest
surface dimension. A well is not a surface pit, surface excavation, or
natural depression.

§213.4. Application Processing and Approval.

(a) Approval by the executive director. [No person shall
commence the construction of any regulated activity until an Edwards
Aquifer protection plan or modifications to the plan as required by §
213.5 of this title (relating to Required Edwards Aquifer Protection
Plans, Notification, and Exemptions) has been filed with the appro-
priate regional office, and the application has been reviewed and ap-
proved by the executive director. The appropriate regional office shall
provide copies of submittals to affected incorporated cities, ground-
water conservation districts, and counties having jurisdiction over the
area potentially affected by a proposed regulated activity, for the pur-
pose of considering timely comment from local government entities.
Such comments must be received within 30 days from the date the
submittal is distributed to affected incorporated cities, groundwater
conservation districts, and counties to be considered by the executive
director. A complete application for approval, as described in this
section, must be submitted with the appropriate fee as specified in
§213.12 of this title (relating to Application Fees). ]

(1) No person may commence the construction of any
regulated activity until an Edwards Aquifer protection plan or
modifications to the plan as required by §213.5 of this title (relating
to Required Edwards Aquifer Protection Plans, Notification, and
Exemptions) or exception under §213.9 of this title (relating to
Exceptions) has been filed with the appropriate regional office, and
the application has been reviewed and approved by the executive
director.

(2) Theappropriateregional officeshall providecopies of
applications to affected incorporated cities, groundwater conservation
districts, and counties in which the proposed regulated activity will
be located. These copies will be distributed within five days of the
application being determined to be administratively complete. Any
person may file comments within 30 days of the date the application
is mailed to local governmental entities. The executive director shall
review all comments that are timely filed.

(3) A complete application for approval, as described in
this section, must be submitted with the appropriate fee as specified
in §213.12 of this title (relating to Application Fees).

(b) Contents of Application.

(1) Forms provided by the executive director. Applica-
tions for approval filed under this chapter must be made on forms
provided by or approved by the executive director. Each application
for approval must, at a minimum, include the following:

(A)-(B) (No change.)

(C) name, address, and telephone number of the
owner or any other person [persons] signing the application; and

(D) information needed to determine the appropriate
fee under §213.14 of this title (relating to Fee Schedule) for the
following plan types:

(i) (No change.)

(ii) for organized sewage collection system plans
and modifications to plans, the total linear footage of all collection
system lines; or

(iii) (No change.)

(2) (No change.)

(c) Application submittal. [An original and three copies of
the application must be submitted to the appropriate regional office.
Only owners, their authorized agent(s), or those persons having an
option to purchase or having the right to possess and control the
property which is the subject of the Edwards Aquifer protection
plan may submit the plan for review and approval by the executive
director.]

(1) An original and three copies of the application must
be submitted to the appropriate regional office.

(2) Only owners, their authorized agent(s), or those
persons having the right to possess and control the property which is
the subject of the Edwards Aquifer protection plan may submit the
plan for review and approval by the executive director.

(d)-(f) (No change.)

(g) Deed recordation. [Within 30 days of receiving written
approval of a water pollution abatement plan, an aboveground storage
tank plan, an underground storage tank plan, or modifications/
exceptions to any of these plans for a proposed regulated activity, the
applicant must record in the county deed records that the property
is subject to an approved Edwards Aquifer protection plan. Prior
to commencing construction, the applicant must submit, to the
appropriate regional office, proof of application for recordation of
notice in the county deed records.]

(1) The applicant must record in the deed records of the
county in which the property is located that the property is subject
to an approved Edwards Aquifer protection plan within 30 days of
receiving written approval of:

(A) a water pollution abatement plan;

(B) an aboveground storage tank plan;

(C) an underground storage tank plan;

(D) modifications to any of these plans for a proposed
regulated activity; or

(E) an exception.

(2) Prior to commencing construction, the applicant must
submit, to the appropriate regional office, proof of application for
recordation of notice in the county deed records.

(3) The construction of a public street or highway is
exempt from all deed recordation requirements.

(h) Term of approval. The executive director’s approval of
an Edwards Aquifer protection plan will expire two years after the
date of initial issuance, unless prior to the expiration date, substantial
construction related to the approved plan has commenced. For
purposes of this subsection, substantial construction means [is where]
more than ten percent of total construction has commenced. If a
written request for an extension is filed under the provisions of this
subsection, the approved plan will [shall] continue in effect until
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the executive director makes a determination on the request for the
extension.

(1) A written request for an extension must be received
not earlier than 60 days [and no later than 30 days] prior to the
expiration date of an approved Edwards Aquifer protection plan or a
previously approved extension. Requests for extensions are subject
to fees outlined in §213.13 of this title (relating to Fees Related to
Requests For Extensions).

(2) An executive director’s approved extension will
expire six months after the original expiration date of the approved
Edwards Aquifer protection plan or a previously approved extension
unless prior to the expiration date, commencement of construction,
repair, or replacement related to the approved plan has occurred.
[An extension will not be granted if not more than 50% of the total
construction has not been completed within ten years from the initial
approval of a plan.]

(3) An Edwards Aquifer protection plan approval or
extension will expire and no extension will be granted if more than
50 percent of the total construction has not been completed within
ten years from the initial approval of a plan. A new Edwards Aquifer
protection plan must be submitted to the appropriate regional office
with the appropriate fees for review and approval by the executive
director prior to commencing any additional regulated activities.

(4) [(3)] Any requests for extensions received by the
executive director after the expiration date of an approved Edwards
Aquifer protection plan or a previously approved extension will not
be accepted. A [and a] new application for the purposes of this
chapter must be submitted with the appropriate fees for the review
and approval by the executive director.

(5) [(4)] An extension will not be granted if the proposed
regulated activity or approved plan for the regulated activity(s) under
this chapter has changed from the regulated activity(s) approved by
the executive director.

(i) Legal transfer of property. Upon legal transfer of
property, sewage collection systems, force mains, lift stations,
underground storage tank system, or aboveground storage tank
system, the new owner(s) is required to comply with all terms of
the approved Edwards Aquifer protection plan. If the new owner
intends to commence any new regulated activity on the site,a new
[he/she must file an] Edwards Aquifer protection plan that specifically
addresses the new activity must be submitted to the executive director.
Approval of the plan for the new regulated activity by the executive
director is required prior to commencement of the new regulated
activity .

(j) (No change.)

(k) Compliance. The holder of the approved or conditionally
approved Edwards Aquifer protection plan is [shall be] responsible for
compliance with this chapter and any special conditions ofthe [an]
approved plan through all phases of plan implementation. Failure
to comply with any condition of the executive director’s approval
is a violation of this rule and id subject to administrative rule or
ordersand penalties as provided under §213.10 of this title (relating to
Enforcement). Such violations may also be subject to civil penalties
and injunction .

§213.5. Required Edwards Aquifer Protection Plans, Notification,
and Exemptions.

(a) (No change.)

(b) Water pollution abatement plan. A water pollution
abatement plan must contain the following information.

(1) Application. The information required under §213.4
of this title (relating to Application Processing and Approval) is part
of the plan and must [shall] be filed with the executive director at the
appropriate regional office.

(2) Site location. [The location data and maps shall
include the following:]

(A) Location data and maps must include a legible
road map with directions, including mileage, which would enable the
executive director to locate the site for inspection.[;]

(B) A general location map must include: [ showing:]

(i) (No change.)

(ii) a drainage plan, shown on the recharge zone
map, indicating all paths of drainage from the site.[to the boundary
of the recharge zone; and]

(C) A [a] site plan with a minimum scale of 1 inch
to 400 feet must show [,showing]:

(i) (No change.)

(ii) the layout of the development showing [ , and]
existing and finished contours at appropriate, but not greater than ten-
[five] foot contour intervals;

(iii) (No change.)

(iv) the location of any sensitive feature on the
site of the proposed regulated activity [or in areas beyond the site
boundary ] as identified in thegeologic assessment [of geology ]
under paragraph (3) of this subsection.

(3) Geologic assessment [ of area geology]. For all
regulated activities, the applicant must submit a geologic assessment
report prepared by a geologist describing the site-specific geology.
The report must identify [identifying] all potential pathways for
contaminant movement to the Edwards Aquifer. [ For areas beyond
the site boundary that are within the 100-year floodplain and are the
shorter distance of either one-half mile downgradient of the site or the
downgradient boundary of the recharge zone, the geologic assessment
must include an identification of sensitive features. If access to
downgradient property is denied, these features may be inventoried
from literature searches, recognized from aerial photographs, or
identified from other sources of information. Where the 100-year
floodplain has not been delineated, the applicant shall delineate the
100-year floodplain, showing all applicable data and calculations used
to make such a delineation.] Single-family residential subdivisions
constructed on less than ten acres are exempt from this requirement.
[ The geologic assessment must include:]

(A) The geologic assessment must include a geologic
map,at site-plan scale,illustrating: [showing the outcrop of surface
geologic units and all geologic and manmade features, specifically
identifying caves, sinkholes, faults, permeable fractures, solution
zones, surface streams, and other sensitive features;]

(i) the outcrop of surface geologic units; and

(ii) all geologic and manmade features, specifically
identifying;

(I) caves;

(II) sinkholes;

(III) faults;

(IV) permeable fractures;
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(V) solution zones;

(VI) surface streams; and

(VII) other sensitive features.

(B) The geologic assessment must contain a strati-
graphic column showing,at a minimum, formations, members, and
thicknesses. [;]

(C) The geologic assessment must contain a descrip-
tion and evaluation of all geologic and manmade features, on forms
provided by or approved by the executive director. The assessment
must determine of these features are sensitive features. The assess-
ment must include: [ forms provided by or approved by the execu-
tive director, which describe and evaluate all geologic and manmade
features to assess and determine if they are sensitive features, and
include:]

(i) the identification of each geologic or manmade
feature, with a cross reference to the site-plan map coordinates; and

(ii) the type of geologic or manmade feature[,]
including, but not limited to, [sinkholes, caves, faults, wells, surface
streams, or potentially permeable fractures and solution zones; ]

(I) sinkholes,

(II) caves,

(III) faults,

(IV) wells,

(V) surface streams, or

(VI) potentially permeable fractures and solu-
tion zones. [;]

(D) The geologic assessment must contain a narrative
assessment of site-specific geology.[, detailing] The assessment
must detail the potential for fluid movement to the Edwards Aquifer
and include a [including ]discussion of the stratigraphy, structure, and
karstic characteristics of the site.[; and]

(E) The geologic assessment must contain a narrative
description of soil units and a soil profile, including thickness and
hydrologic characteristics.

(4) Technical report. [For regulated activities, a technical
report shall address the following issues.]

(A) The technical report must address the following
issues. [An assessment of:]

(i) The report must describe the nature of the
regulated activity (such as residential, commercial, industrial, or
utility), including: [the nature of the regulated activity (such as
residential, commercial, industrial, or utility), including the size of
the site in acres; the projected population for the site; the amount
and type of impervious cover expected after construction is complete,
such as paved surfaceor roofing; the amount of surfaceexpected to be
occupied by parking lots; and other factors that could affect surface
and groundwater quality;]

(I) the size of the site in acres;

(II) the projected population for the site;

(III) the amount and type of impervious cover
expected after construction is complete, such as paved surface or
roofing;

(IV) the amount of surface expected to be
occupied by parking lots; and

(V) other factors that could affect surface water
and groundwater quality .

(ii) The report must describe the volume and char-
acter of wastewater expected to be produced.[(such as] Wastewater
[wastewater] generated at a site should be characterized as either do-
mestic or industrial, or if commingled, by approximate percentages
of each type.[);]

(iii) The report must describe the volume and char-
acter of stormwater runoff expected to occur.Estimates [(estimates
] of stormwater runoff quality and quantity should be based on area
and type of impermeable cover, as described in clause (i) of this sub-
paragraph. [); and]

(iv) The report must describe any activities or
processes which may be a potential source of contamination.

(B) The technical report must describe the temporary
best management practices (BMPs) and measures that will be used
during and after construction . [A description of the best management
practicesand measuresthat will betaken during and after construction
to prevent pollution of surface or groundwater or of stormwater
originating on-site or upgradient from the site and potentially flowing
across the site. Pilot-scale field testing (including water quality
performance monitoring) may be required for BMPs that are not
contained in technical guidance recognized by or prepared by the
executive director.]

(i) BMPs and measures must prevent pollution of
surface water, groundwater or stormwater that originates on-site or
upgradient from the site and flows across the site.

(ii) BMPs and measures must prevent pollution of
surface water or groundwater that originates on-site or flows off site,
including pollution caused by contaminated stormwater runoff from
the site.

(iii) BMPs and measures must prevent pollutants
from entering surface streams or the aquifer.

(iv) To the maximum extent practicable, BMPs and
measures must maintain flow to naturally-occurring sensitive features
identified in either the geologic assessment, executive director review,
or during excavation, blasting, or construction.

(I) The temporary sealing of a naturally-
occurring sensitive feature which accepts recharge to the Edwards
Aquifer as a temporary pollution abatement measure during active
construction should be avoided if reasonable and practicable
alternatives exist.

(II) A request to temporarily seal must include
a justification as to why no reasonable and practicable alternative
exists. The request will be evaluated by the executive director on a
case-by-case basis.

(v) Temporary BMPs and measures must meet
the performance standards contained in subparagraph (D)(i) of this
paragraph.

(vi) The report must include a plan for the inspec-
tion of temporary BMPs and measures and for their timely mainte-
nance, repair, and, if necessary, retrofit.

(vii) Temporary sediment pond or basin construc-
tion plans and design calculation for a proposed temporary BMP or
measure must be prepared by or under the direct supervision of a
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Texas Licensed Professional Engineer. All construction plans and
design information must be signed, sealed, and dated by the Texas
Licensed Professional Engineer.

(viii) Pilot-scale field testing (including water qual-
ity performance monitoring) may be required for BMPs that are not
contained in technical guidance recognized by or prepared by the ex-
ecutive director

(C) The technical report must describe the permanent
best management practices (BMPs) and measures that will be used
during and after construction. [A description of the best management
practicesand measuresthat will betaken during and after construction
to prevent pollution of surface or groundwater downgradient of the
site, including pollution caused by contaminated stormwater runoff
from the site. Pilot-scale field testing (including water quality
performance monitoring) may be required for BMPs that are not
contained in technical guidance recognized by or prepared by the
executive director.]

(i) BMPs and measures must prevent pollution of
surface water, groundwater, or stormwater that originates on-site or
upgradient from the site and flows across the site.

(ii) BMPs and measures must prevent pollution of
surface water or groundwater that originates on-site or flows off the
site, including pollution caused by contaminated stormwater runoff
from the site.

(iii) BMPs and measures must prevent pollutants
from entering surface streams or the aquifer.

(iv) To the extent practicable, BMPs and measures
must maintain flow to naturally occurring sensitive features identified
in either the geologic assessment, executive director review, or during
excavation, blasting, or construction.

(I) The permanent sealing of or diversion of
flow from a naturally-occurring sensitive feature that accepts recharge
to the Edwards Aquifer as a permanent pollution abatement measure
should be avoided if reasonable and practicable alternatives exist.

(II) A request to seal a naturally-occurring sen-
sitive feature must include a justification as to why no reasonable and
practicable alternative exists. The request will be evaluated by the
executive director on a case-by-case basis.

(v) Permanent BMPs and measures must meet
the performance standards contained in subparagraph (D)(ii) of this
paragraph.

(vi) Construction plans and design calculations for
the proposed permanent BMPs and measures must be prepared by
or under the direct supervision of a Texas Licensed Professional
Engineer. All construction plans and design information must
be signed, sealed, and dated by the Texas Licensed Professional
Engineer.

(vii) The technical report must include a plan for
the inspection of the permanent BMPs and measures and for their
timely maintenance, repair, and, if necessary, retrofit. The plan must
be prepared and certified by the engineer designing the permanent
BMPs and measures. The plan must be signed by the owner or
responsible party.

(viii) Pilot-scale field testing (including water qual-
ity performance monitoring) may be required for BMPs that are not
contained in technical guidance recognized by or prepared by the ex-
ecutive director.

(I) When pilot-scale field testing of an innova-
tive technology (including water quality performance monitoring) is
required, only one pilot site will be approved.

(II) No additional approvals will be granted
until the pilot study is complete and the applicant demonstrates
adequate protection of the Edwards Aquifer.

(III) If the innovative technology demonstrates
adequate protection of the Edwards Aquifer, additional units may be
approved for use as permanent pollution abatement measures on the
Edwards Aquifer recharge zone on a case-by-case basis.

(D) Performance standards for BMPs and measures.
[A description of the best management practices and measures that
will be taken during and after construction to prevent pollutants from
entering surface streams or theaquifer while, to theextent practicable,
maintaining flow to naturally occurring sensitive features identified in
either the assessment of area geology or during excavation, blasting,
or construction. Pilot-scale field testing (including water quality
performance monitoring) may be required for BMPs that are not
contained in technical guidance recognized by or prepared by the
executive director. The sealing of naturally occurring sensitive
features as a pollution control measure will be avoided where
reasonable and practicable alternatives exist and will be evaluated
by the executive director on a case-by-case basis.]

(i) Temporary BMPs.

(I) For regulated activities which disturb ten
or more acres that drain to a single outlet, a sediment basin must
be used where space and other factors allow. The sediment basin
must be designed and constructed to hold the anticipated sediment
loading from the land disturbing activities. The sediment basin size
must account for drainage from the disturbed areas and all other
areas served by the basin. The sediment basin must be designed,
constructed, operated, and maintained to meet a removal efficiency of
80 percent for suspended solids and 0.5 ML/L peak settleable solids
concentration as calculated for disturbed conditions and the ten-year
24-hour design event.

(II) For regulated activities disturbing between
5 and ten acres that drain to a single outlet, practices other than
a sediment basin may be used. These practices must achieve the
equivalent removal efficiency specified in subparagraph (D)(i)(I) of
this paragraph. The removal efficiency of the selected practices must
be supported by design calculations unless these calculations are
waived by the executive director.

(III) For regulated activities disturbing less than
5 acres that drain to a single outlet, sediment calculations are not
required. These projects must provide for erosion and sedimentation
controls in accordance with technical guidance prepared or accepted
by the executive director.

(ii) Permanent BMPs and measures.

(I) BMPs and measures must be implement to
control the discharge of pollution from regulated activities after the
completion of construction. These practices and measures must be
designed, constructed, operated, and maintained to insure that the
annual loading of TSS from the site is not greater than 20% above
the background levels for thesite. These quantitiesmust be calculated
in accordance with technical guidance prepared or accepted by the
executive director.

(II) Owners of permanent BMPs and measures
must insure that the BMPs and measures are constructed and function
as designed. A Texas Licensed Professional Engineer must certify in
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writing that the permanent BMPs or measures were constructed as
designed. The certification letter must be submitted to the appropriate
regional office within 30 days of site completion.

(E) The technical report must describe measures that
will be used to avoid or minimize surface stream contamination and
changes in the way in which water enters a stream as a result of
the construction and development. The measures should address
the following: [Measures to be taken to avoid or minimize surface
stream contamination or changes in which water may enter a stream
as a result of construction and development that would increase
flashing, create stronger flow and stream velocity; or otherwise
increase instream erosion and further water quality degradation. ]

(i) increased stream flashing,

(ii) the creation of stronger flows and in-stream
velocities, or

(iii) other in-stream effects caused by the regulated
activity which increase erosion that results in water quality degrada-
tion.

(F) The technical report must describe [A description
of] the method of [disposal of] wastewater disposal from the site.

(i) If [i f] wastewater is to be disposed of by
conveyance to a sewage treatment plant for treatment and disposal,
the existing or proposed treatment facility must be identified.[;or]

(ii) If [i f] wastewater is to be disposed of by an
on-site sewage facility, the application must include [be accompanied
by] a written statement from the appropriate authorized agent, stating
that the site is suitable for the use of private sewage facilities and will
meet the special requirements for on-site sewage facilities located on
the Edwards Aquifer recharge zone as specified under Chapter 285 of
this title (relating to On-site Sewage Facilities), or identifying those
areas that are not suitable.

(G) The technical report must describe the [ A
description of] measures that will be used [taken ] to contain any
spill of hydrocarbons or hazardous substances such as on a roadway
or from a pipeline or from temporary aboveground storage of 250
gallons or more. [Temporary storage facilities are those used on
site for less than one year. Temporary aboveground storage tank
systems of 250 gallons or more cumulative storage capacity shall be
located aminimum horizontal distance of 150 feet from any domestic,
industrial, irrigation, or public water supply well, or other sensitive
feature.]

(i) Temporary storage facilities are those used on
site for less than one year.

(ii) Temporary aboveground storage tank systems
of 250 gallons or more cumulative storage capacity must be located
a minimum horizontal distance of 150 feet from any domestic,
industrial, irrigation, or public water supply well, or other sensitive
feature.

[(H) A plan for the inspection of best management
practices and measures and for their timely maintenance and repair
and, if necessary, retrofit.]

(5) Responsibility for maintenance of permanent BMPs
and measures after construction is complete.

(A) The applicant shall remain solely responsible for
the maintenance and retrofit of permanent BMPs and measures until
the responsibility is accepted in writing by:

(i) a duly constituted governmental authority;

(ii) a property owners association;

(iii) a new property owner or lessee; or

(iv) other entity.

(B) A copy of the transfer of responsibility must be
filed with the executive director at the appropriate regional office.

(C) This paragraph applies to:

(i) multiplesingle-family residential developments;
and

(ii) non-residential developments such as commer-
cial, industrial, institutional, multi-family residential, schools, and
other sites where regulated activities occur.

(c) Organized sewage collection systems.

(1) No person may [shall] commence rehabilitation or
construction related to an existing or new organized sewage collection
system on the recharge zone, until design plans, specifications, and an
engineering report, as specified in Chapter 317 of this title (relating
to Design Criteria for Sewerage Systems) and appropriate special
requirements of this section, have been filed with and approved by
the executive director.

(2) (No change.)

(3) Special requirements for sewage collection systems.
In addition to the requirements in paragraph (2) of this subsection,
sewage collection systems on the recharge zone must meet the
following special requirements.

(A)-(B) (No change.)

(C) Lift station design. Lift stations must be designed
and constructed to ensure [assure] that bypassing of any sewage
does not occur. All lift stations must be designed to meet the
requirements of §317.2(d) and §317.3 of this title. A lift station
application [submittal] must include final construction plans and a
design report prepared by or under the direct supervision of a Texas
Licensed [Registered] Professional Engineer. All design information
must be signed, sealed, and dated by a Texas Licensed [Registered ]
Professional Engineer.

(D) Certification of new sewage collection system
lines by a Texas Licensed [Register] Professional Engineer. Owners
of sewage collection systems must insure that all new gravity sewer
system lines having a diameter greater than or equal to six inches and
all new force mains are tested for leakage following construction.
Such lines must be certified by a Texas Licensed [Registered]
Professional Engineer to meet the appropriate requirements of §317.2
of this title (relating to Design Criteria for Sewerage Systems). The
engineer must [shall] retain copies of all test results which must
[shall] be made available to the executive director upon request. The
engineer must certify in writing [shall submit a letter certifying] that
all wastewater lines have passed all required testing to the appropriate
regional office within 30 days of test completion and prior to use of
the new collection system. Following the completion of the new
sewer lines and manholes, they must be tested every five years
thereafter in accordance with subparagraph (E) of this paragraph.

(E) Testing of existing sewer lines. Owners of sewage
collection systems must insure that all existing sewer lines having a
diameter greater than or equal to six inches, including private service
laterals, manholes, and connections, are tested to determine types
and locations of structural damage and defects such as offsets, open
joints, or cracked or crushed lines that would allow exfiltration to
occur. Existing manholes and lift stationwet wells must [wetwells
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shall] be tested using methods for new structures which are approved
by the executive director.

(i) Testing of all sewage collection systems must
[shall] be conducted every five years after being put into use
[completed within five years of commencement]. Any sewage
collection system in place as of March 21, 1990 must [shall ] have
commenced and completedthe first round of five year testing. Every
five years [thereafter], existing sewage [sewer] collection systems
must be tested to determine types and locations of structural damage
and defects such as offsets, open joints, or cracked or crushed lines
that would allow exfiltration to occur. These test results must [shall]
be certified by a Texas Licensed [Registered] Professional Engineer.
The test results must be retained by the plan holder for five years
and made available to the executive director upon request. The use
of one of the following methods will satisfy the requirements for the
five year testing of existing sewer lines.

(I) In-place deflection testing must [shall ] meet
the requirements of §317.2(a)(4)(C) of this title. No pipe shall exceed
a deflection rate of 5.0%.

(II)-(IV) (No change.)

(ii) Except as otherwise provided in an enforce-
ment order of the commission, as soon as possible, but at least within
one year of detecting defects, repairs to the sewage collection sys-
tem must be completed by the system’s owner. However, all leakage
must be immediately contained to prevent any discharge to water in
the state or pollution of the Edwards Aquifer whether necessary re-
pairs have been completed or not. Leakage is a violation of §26.121
of the Texas Water Code and these rules are not intended to excuse
such unlawful discharge of waste into or adjacent to water in the state.
All repairs must be certified by a Texas Licensed [Registered] Profes-
sional Engineer. Repairs must be tested within 45 days of completion
using the methods described in clause (i) of this subparagraph. Re-
sults must be submitted to the appropriate regional office within 30
days of testing.

(F) (No change.)

(G) Sewer line stub outs. New collection system lines
must be constructed with stub outs for the connection of anticipated
extensions. The location of such stub outs must be marked on the
ground such that their location can be easily determined at the time
of connection of the proposed extensions. All stub outs must be
sealed with a manufactured cap to prevent leakage. Extensions that
were not anticipated at the time of original construction or that are to
be connected to an existing sewer line not furnished with stub outs
must be connected using a manufactured saddle in accordance with
accepted plumbing techniques.

(i) Main line stub outs. Manholes must [shall ]
be placed at the end of all sewer lines that will be extended at a
future date, as specified in §317.2(c)(5) of this title. If the main line
is to be extended within one year, a variance to allow the use of a
stub out until the line is extended will be considered on a case-by-
case basis. At the time of original construction, new stub outs must
be constructed sufficiently to extend beyond the end of the street
pavement. Stub outs that were not anticipated at the time of original
construction must enter the manhole using a bored or drilled hole.
Chiseling or hammering to enter a manhole is prohibited.

(ii) (No change.)

(H) Locating sewer lines within a five-year floodplain.
Sewer lines may [shall] not be located within the five-year floodplain
of a drainageway, unless an exemption is granted by the executive

director. If the applicant demonstrates to the executive director that
such location is unavoidable, and the area is subject to inundation
and stream velocities which could cause erosion and scouring of
backfill, the trench must be capped with concrete to prevent scouring
of backfill, or the sewer lines must be encased in concrete. All
concrete must [shall ] have a minimum thickness of six inches.

(I) Inspection of private service lateral connections.
After installing and prior to covering and connecting a private service
lateral to an organized sewage collection system, a Texas Licensed
[Registered ] Professional Engineer, Texas Registered Sanitarian, or
appropriate city inspector must [shall] inspect the private service
lateral and the connection to the collection system and certify
that construction conforms with the applicable provisions of this
subsection and local plumbing codes. [The owner of the collection
system must maintain such certifications for three years and forward
copies to theappropriateregional officeupon request. No connections
may be made to an approved sewage collection system until the
executive director has received certification of new construction or
repairs, and subsequent testing has been performed as required by
paragraph (D) or (E) of this subsection.] Private service laterals may
only be connected to approved sewage collection systems.

(J) (No change.)

(K) Sewer lines bridging caverns or other sensitive
features. Sewer lines that bridge caverns or sensitive features must
be constructed in a manner that will maintain the structural integrity
of the line. When such geologic features are encountered during
construction, the location and extent of those features must be
reported to the appropriate regional office in writing within two
working days of discovery [and]. Notification and inspection must
comply with the requirements under subsection (f) of this section.

(L) Erosion and sedimentation control. A temporary
erosion and sedimentation control plan must be included with all
construction plans. All temporary erosion and sedimentation controls
must be installed prior to construction, must be maintained during
construction, and must [shall] be removed when sufficient vegetation
is established to control the erosion and sedimentation and the
construction area is stabilized.

(M) Alternative sewage collection systems. The
executive director may approve an alternative procedure which is
technically [ technical] justified; signed, sealed and dated by a Texas
Licensed [Register] Professional Engineer indicating equivalent
environmental protection; and which complies with the requirements
of §317.2(d) of this title (relating to Design Criteria for Sewerage
Systems).

(N) (No change.)

(4) Contents of organized sewage collection system plan.

(A) Application. For organized sewage collection
systems, the information required under §213.4 of this title (relating
to Application Processing and Approval) must [shall] be filed with
the executive director at the appropriate regional office.

(B) Narrative description of proposed organized
sewage collection system. A narrative report must include at a mini-
mum a geographic description and anticipated type of development
within the sewage collection system service area. [Atechnical report
that was submitted under subsection (b) of this section satisfies this
requirement, provided it properly addresses the proposed sewage
collection systems.]

(C) Geologic assessment. A geologic assessment
must be performed along the path of the proposed sewer line(s),
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plus 50 feet on each side of the proposed sewer line as described in
subsection (b)(3) of this section.

(D) Technical report. For an organized sewage
collection system, a technical report must be submitted on forms
provided by or approved by the executive director. The technical
report must contain the information requested in the following
subsection of this section: (b)(4)(A)(ii) and (iv), (B), (D)(i),
(F)(i), and (G). A technical report for a water pollution abatement
plan submitted under subsection (b) of this section satisfies this
requirement, provided it properly addresses the proposed sewage
collection system.

(E) [(C)] Plans and specifications. Plans and specifi-
cations addressing all the requirements in paragraphs (2) and (3) of
this subsection, must include at a minimum:

(i) a map showing the location of the organized
sewage collection system lay-out in relation to recharge zone bound-
aries;

(ii) a map showing the location of the organized
sewage collection system lay-out, overlaid by topographic contour
lines, using a contour interval of not greater than ten (10) [fi ve (5)]
feet, and showing the area within both the 5-year floodplain and the
100-year floodplain of any drainage way;

(iii) construction documents prepared by or under
the supervision of a Texas Licensed [Registered] Professional Engi-
neer, which have also been signed, sealed, and dated by that Texas Li-
censed [Register] Professional Engineer, at a minimum, must [shall]
include:

(I) plan and profile views of the collection
system;

(II) construction details of collection system
components;

(III) specifications for all collection system
components; and

(IV) proposed pollution abatement measures for
sensitive features identified along the path of the proposed sewer line.

[(D) Assessment of area geology. An assessment of
area geology shall be performed along the path of the proposed sewer
line(s), plus 50 feet on each side of the proposed sewer line as
described in subsection (b)(3) of this section.]

(d) Static hydrocarbon and hazardous substance storage in
underground storage tanks system.

(1) Standards for underground storage tank systems.
New or replacement systems for the underground storage of static
hydrocarbons or hazardous substances must [shall] be of double-
walled or an equivalent method approved by the executive director.
Methods for detecting leaks in the inside wall of double-walled
system must [shall ] be included in the facility’s design and
construction. The leak detection system must [shall] provide
continuous monitoring of the system and must [shall] be capable of
immediately alerting the system’s owner of possible leakages.

(A) Installation. All underground hydrocarbon and
hazardous substance storage tank systems must [shall] be installed by
a person possessing a valid certificate of registration in accordance
with the requirements of Chapter 334, Subchapter I of this title
(relating to Underground and Aboveground Storage Tanks).

(B) Siting. Any new underground hydrocarbon and
hazardous substance storage tank system that does not incorporate a

method for tertiary containment must [shall] be located a minimum
horizontal distance of 150 feet from any domestic, industrial, or
irrigation well, or other sensitive feature as determined under the
geologic assessment [of area geology] at the time of construction
or replacement under paragraph (2) [subparagraph] (C) of this
subsection or the tankhold inspection under subsection (f)(2)(B) of
this section. This method of tertiary containment [shall] also applies
[ apply] to the placement of a tank system within 150 feet of a public
water supply well without a sanitary control easement of 150 feet as
defined in §290.41(c)(1)(F) of this title (relating to Water Sources).

(2) Contents of an underground storage tank facility plan.
An underground storage tank facility plan must, at a minimum,
contain the following information.

(A) Application. The information required under
§213.4 of this title (relating to Application Processing and Approval)
must [shall] be filed with the executive director at the appropriate
regional office.

(B) A site location map as specified in subsection
(b)(2) of this section including a legible road map, a general location
map, and a site plan, must [shall] be submitted as part of the plan.

(C) Geologic assessment [of area geology]. For all
facilities, located on either the recharge zone or transition zone,a[an]
geologic assessment [of area geology ], as described in subsection
(b)(3) of this section, must [shall] be submitted for the site [and for
areas beyond the site boundary that are within the 100-year floodplain
the shorter distance of either one-half mile downgradient of the site
or the downgradient boundary of the recharge zone. For regulated
activities located on the transition zone, the assessment of area
geology shall be submitted for the site and 200 feet downgradient].

(D) Technical report. For all facilities, located on
either the recharge zone or transition zone, a technical report must
[ as described in §213.5(b)(4) of this title (relating to Technical
Report),shall ] be submitted on forms provided by or approved by the
executive director. The technical report must contain the information
requested in subsections (b)(4)(B), (C), and (b)(5) of this section. A
technical report for a water pollution abatement plan submitted under
subsection (b) of this section satisfies this requirement, provided it
properly addresses the proposed underground storage tank facility.

(e) Static hydrocarbon and hazardous substance storage in
an aboveground storage tank facility.

(1) Design standards. Systems used for the tempo-
rary and permanent aboveground storage of static hydrocarbon and
hazardous substance must [shall] be constructed within controlled
drainage areas that are sized to capture one and one-half times the
storage capacity of the system. The controlled drainage area must
[shall] be constructed of and in a material impervious to the sub-
stance(s) being stored, and must [shall] direct spills to a convenient
point for collections and recovery. Any spills from storage tank fa-
cilities must [shall] be removed from the controlled drainage area
for disposal within 24 hours of the spill.

(2) Contents of an aboveground storage tank facility plan.
A permanent aboveground storage tank facility plan must contain, at
a minimum, the following information.

(A) Application. For an aboveground storage tank
facility, the information required under §213.4 of this title must [
shall] be filed with the executive director at the appropriate regional
office.

(B) A site location map as specified in subsection
(b)(2) of this section, including a legible road map, a general location

23 TexReg 3214 March 27, 1998 Texas Register



map, and a site plan, must [shall] be submitted as part of the plan for
a permanent facility.

(C) Geologic assessment [of area geology]. For all
facilities, located on either the recharge zone or transition zone,a[an]
geologic assessment [of area geology ], as described in subsection
(b)(3) of this section, must [shall] be submitted for the area containing
the aboveground storage tank system [and for areas beyond the site
boundary that are within the 100-year floodplain the shorter distance
of either one-half mile downgradient of the site or the downgradient
boundary of the recharge zone. For regulated activities located on the
transition zone, the assessment of area geology shall be submitted for
the site and 200 feet downgradient.]

(D) Technical report. For all facilities, located on
either the recharge zone or transition zone, a technical report [as
described in subsection (b)(4) of this section, shall] must be submitted
on forms provided by or approved by the executive director. The
technical report must contain the information requested in subsections
(b)(4)(B) and (C), and (b)(5) of this section. A technical report for
a water pollution abatement plan submitted under subsection (b) of
this section satisfies this requirement, provided it properly addresses
the proposed aboveground storage tank facility.

(3) A description of measures that will beused [taken]
to contain any spill of hydrocarbons or hazardous substances from
temporary storage of 250 gallons or more must [ shall] be included
with the plan unless described under subsection (b)(4)(G) of this
section. Any new temporary aboveground hydrocarbon and hazardous
substance storage tank system must [shall] be located a minimum
horizontal distance of 150 feet from any domestic, industrial,
irrigation, or public water supply well, or other sensitive feature.

(4) Exemptions from this section.

(A)-(B) (No change.)

(f) Notification and inspection.

(1) The applicant must provide written notification of
intent to commence construction, replacement, or rehabilitation.
Notification must be given to the appropriate regional officeno later
than 48 hours prior to commencement of the [commencing such
] regulated activity. [Written notification shall include the date on
which the regulated activity will commence and identify the approved
plan under which the regulated activity will proceed. For purposes
of determining whether the applicant is eligible to an extension of
the approval of a plan, construction will not be deemed to have
commenced until receipt by the appropriate regional office of a
subsequent notice verifying that construction was commenced on a
specific date.]

(A) Written notification must include;

(i) the date on which the regulated activity will
commence,

(ii) the name of the approved plan for the regulated
activity, and

(iii) the name of the prime contractor and the name
and telephone number of the contact person.

(B) The executive director will use the notification to
determine if the applicant is eligible for an extension of an approved
plan. Construction will not be considered to have commenced until
receipt by the appropriate regional office of a subsequent notice. This
notice must verify that construction was commenced on a specific
date.

(2) If any sensitive feature is discovered during construc-
tion, replacement, or rehabilitation, all regulated activities near the
sensitive feature must be suspended immediately. [The holder of an
approved Edwards Aquifer protection plan must immediately notify
the appropriate regional office of any sensitive features encountered
during construction before continuing construction. Regulated activ-
ities near the sensitive feature may not proceed until the executive
director has reviewed and approved the methods proposed to protect
the sensitive feature and the Edwards Aquifer from potentially ad-
verse impacts to water quality.]

(A) The holder of an approved Edwards Aquifer
protection plan must immediately notify the appropriate regional
office of any sensitive features encountered during construction. This
notice must be given before continuing construction.

(B) Regulated activities near the sensitive feature may
not proceed until the executive director has reviewed and approved
the methods proposed to protect the sensitive feature and the Edwards
Aquifer from potentially adverse impacts to water quality.

(C) [(A)] The holder of an approved sewage collection
system plan, must meet the following.

(i) Upon completion of any lift station excavation,
a geologist must [shall] certify that the excavation has been
inspected for the presence of sensitive features. [Certification that the
excavation has been inspected shall be submitted to the appropriate
regional office. Further excavation and installation activities shall not
proceed until the executive director has reviewed and approved the
methods proposed to protect any sensitive feature discovered during
this inspection and the Edwards Aquifer from potentially adverse
impacts to water quality from the lift station. Construction may
continue if the geologist certifies that, in their assessment of the
excavation, no sensitive feature or features were present.]

(I) Certification that the excavation has been
inspected must be submitted to the appropriate regional office.

(II) Further activities may not proceed until the
executive director hasreviewed and approved themethodsproposed to
protect any sensitive featureand theEdwardsAquifer from potentially
adverse impacts to water quality from the lift station.

(III) Construction may continue if the geologist
certifies that no sensitive feature or features were present.

(ii) The applicant must submit a plan for ensuring
the structural integrity of the sewer line or for modifying the proposed
collection system alignment around the feature. The plan must be
certified by a Texas Licensed Professional Engineer. These plans
must be submitted to the appropriate regional office for review and
approval. [A Texas Registered Professional Engineer shall submit
proposed plans for insuring the structural integrity of the sewer line
or modifying the proposed collection system alignment around the
feature.]

(D) [(B)] For [Upon completion of tankhold excava-
tion under] an approved underground storage tank facility plan, a ge-
ologist must [shall] certify thata completed tankhold [the] excavation
has been inspected for the presence of sensitive features. [Certifica-
tion that the excavation has been inspected shall be submitted to the
appropriate regional office. Installation activities shall not proceed
until the executive director has reviewed and approved the methods
proposed to protect any sensitive feature found during this inspec-
tion and the Edwards Aquifer from potentially adverse impacts to
water quality from the underground storage tank system. This pro-
tection method shall be consistent with subsection (d)(1)(B) of this
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section. Construction may continue if the geologist certifies that, in
their assessment of the excavation, no sensitive feature or features
were present.]

(i) Certification that the tankhold excavation has
been inspected must be submitted to the appropriate regional office.

(ii) If asensitive feature isdiscovered, the applicant
must propose methods to protect the feature and the Edwards
Aquifer from potentially adverse impacts to water quality from the
underground storage tank system. Installation activities may not
proceed until the executive director has reviewed and approved the
proposed methods. The protection methods must be consistent with
subsection (d)(1)(B) of this section.

(iii) Construction may continue if the geologist
certifies that no sensitive feature or features were present.

(3) The executive director must review methods or plans
proposed to protect sensitive features and the Edwards Aquifer
from potentially adverse impacts to water quality. This review will
be completed [determine the acceptability of plans intended to
demonstrate methods to mitigate potential contamination associated
with the sensitive feature] within one week of receiving amethod or
plan [ the plans] Regulated activities near the sensitive feature may
not continue until the executive director has approved he proposed
methods or plans .

(g) On-site sewerage systems. On-site sewerage systems
located on the recharge zoneare subject to §285.40 of this title
(relating to OSSFs on the Recharge Zone of the Edwards Aquifer)
and other applicable provisions contained in Chapter 285 of this
title. Systems must be designed, installed, maintained, repaired, and
replaced in accordance with Chapter 285. [of the Edwards Aquifer
must be designed, installed, maintained, repaired, and replaced
in accordance with §285.40 of this title (relating to OSSFs on
the Recharge Zone of the Edwards Aquifer) and other applicable
provisions contained in Chapter 285.]

(h) Exemption. [The installation of natural gas, telephone
or electric lines, water lines, or other such utility lines which are not
designed to carry and will not carry pollutants, stormwater runoff,
sewage effluent, or treated effluent from a wastewater treatment
facility is exempt from the Edwards Aquifer protection plan submittal
requirements under this section. The construction of these facilities
on the recharge zone is a regulated activity and the installation
and maintenance of appropriate temporary erosion and sedimentation
controls is required. All temporary erosion and sedimentation
controls must be installed prior to construction, must be maintained
during construction, and shall be removed when vegetation is
established and the construction area is stabilized. The executive
director may monitor stormwater discharges from these projects to
evaluate the adequacy of the temporary erosion and sedimentation
control measures. Additional protection will be required if the
executive director determines that these controls are inadequate to
protect water quality.]

(1) Regulated activities exempt from the EdwardsAquifer
protection plan application requirements under this section are:

(A) the installation of natural gas lines;

(B) the installation of telephone lines;

(C) the installation of electric lines;

(D) the installation of water lines; and

(E) the installation of other utility lines which are not
designed to carry and will not carry the following:

(i) pollutants;

(ii) stormwater runoff;

(iii) sewage effluent; or

(iv) treated effluent from a wastewater treatment
facility.

(2) Temporary erosion and sedimentation controls are
required to be installed and maintained for exempted activities on
the recharge zone.

(3) All temporary erosion and sedimentation controls:

(A) must meet the performance standards contained
in subsection (b)(4)(D)(i) of this section;

(B) must be installed prior to construction;

(C) must be maintained during construction; and

(D) may be removed only when vegetation is estab-
lished and the construction area is stabilized.

(4) The executive director may monitor stormwater
discharges from these projects to evaluate the adequacy of the
temporary erosion and sedimentation control measures. Additional
protection will be required if the executive director determines that
these controls are inadequate to protect water quality.

§213.6. Wastewater Treatment and Disposal Systems.

(a) General. [New discharges or increases in discharges into
or adjacent to water in the state that would create additional loading
by treated wastewater are prohibited on the recharge zone. Existing
permits may be renewed for the same discharge volumes and with the
same conditions and authorizations specified in the permit unless the
facility becomes non-compliant, as defined in Chapter 70 of this title
(relating to Enforcement). New land application wastewater treatment
plants located on the recharge zone must be designed, constructed,
and operated such that there are no bypasses of the treatment facilities
or any discharges of untreated or partially treated wastewater. Design
of wastewater treatment plants must be in accordance with Chapter
317 of this title (relating to Design Criteria for Sewerage Systems). ]

(1) New industrial and municipal wastewater discharges
into or adjacent to water in the state that would create additional
pollutant loading are prohibited on the recharge zone.

(2) Increases in existing discharges into or adjacent to
water in the state that would increase or add new pollutant loading
are prohibited on the recharge zone.

(3) Existing permits may be renewed for the same
discharge volumes and with the same conditions and authorizations
specified in the permit. Permits will not be renewed if the facility
becomes non-compliant, as defined in Chapter 70 of this title.

(4) New land application wastewater treatment plants
located on the recharge zone must be designed, constructed, and
operated such that there are no bypasses of the treatment facilities
or any discharges of untreated or partially treated wastewater.

(5) Design of wastewater treatment plants must be in
accordance with Chapter 317 of this title.

(b) Land application systems. [Except for licensed private
sewage facilities, land application systems that rely on percolation for
wastewater disposal are prohibited on the recharge zone. Wastewater
disposal systems for disposal of wastewater on the recharge zone
utilizing land application methods, such as evaporation or irrigation,
will be considered on a case-by-case basis. At a minimum, those
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systems must attain secondary treatment as defined in Chapter 309 of
this title (relating to Effluent Limitations). Existing permits may be
renewed for thesamedischargevolumesand with the sameconditions
and authorizations specified in the permit unless the facility becomes
non-compliant, as defined in Chapter 70 of this title (relating to
Enforcement).]

(1) Except for licensed private sewage facilities, land
application systems that rely on percolation for wastewater disposal
are prohibited on the recharge zone.

(2) Wastewater disposal systems for disposal of waste-
water on the recharge zone utilizing land application methods, such
as evaporation or irrigation, will be considered on a case-by-case ba-
sis. At a minimum, those systems must attain secondary treatment as
defined in Chapter 309 of this title (relating to Effluent Limitations).

(3) Existing permits may be renewed for the same
discharge volumes and with the same conditions and authorizations
specified in the permit unless the facility becomes non-compliant, as
defined in Chapter 70 of this title.

(c) (No change.)

§213.7. Plugging of Abandoned Wells and Borings .

(a) All identified abandoned water wells, including injection,
dewatering, and monitoring wells must be plugged pursuant to
requirements under Chapter 238 of this title [(relating to Water Well
Drillers)], the Texas Department of Licensing and Regulation rules
on plugging abandoned wells, and all other locally applicable rules,
as appropriate.

(b) Abandoned injection wells must be closed under the
requirements of Chapter 331 of this title (relating to Underground
Injection Control).

(c) All borings with depths greater than or equal to 20 feet
must be plugged with a non-shrink grout from the bottom of the hole
to within three feet of the surface. The remainder of the hole must
be backfilled with cuttings from the boring or gravel. All borings
less than 20 feet must be backfilled with cuttings from the boring or
gravel. All borings must be backfilled or plugged within four days of
completion of the drilling operation. Voids may be filled with gravel.

§213.8. Prohibited Activities.

(a) Recharge zone. The following activities are prohibited
on the recharge zone:

(1)-(4) (No change.)

(5) new municipal solid waste landfill facilities required
to meet and comply with Type I standards which are defined in
§330.41(b), (c), and (d) of this title (relating to Types of Municipal
Solid Waste Facilities); and

(6) new municipal and industrial wastewater discharges
into or adjacent to water in the state that would create additional
pollutant loading.

(b) (No change.)

§213.9. Exceptions.

(a) Granting of exceptions. Exceptions to any substantive
provision of this chapter related to the protection of water quality may
be granted by the executive director if the requestor can demonstrate
equivalent water quality protection for the Edwards Aquifer. No
exception will be granted for a prohibited activity. [Requests for
exceptions will be reviewed by the executive director on a case-by-
case basis.] Prior approval under this section must be obtained from
the executive director for the exception to be authorized.

(b) (No change.)

§213.10. Enforcement.

Liability for penalties may result and may subject a noncompliant
person to enforcement proceedings initiated by the executive director
if there is failure to comply with: [Failure to comply with any
provision of thischapter or of any applicable regulation or order of the
commission issued pursuant to this chapter and in accordance with
Chapter 26 and other relevant provisions of the Texas Water Code
may result in liability for penalties and may subject a noncompliant
person to enforcement proceedings initiated by the executive director
under Texas Water Code, Chapter 26.]

(1) any provision of this chapter;

(2) an approved or conditionally approved Edwards
Aquifer protection plan; or

(3) any applicable regulation or order of the commission
issued pursuant to this chapter and in accordance with Chapter 26 and
other relevant provisions of the Texas Water Code or Texas Health
and Safety Code.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 13,
1998.

TRD-9803702
Kevin McCalla
Director, Legal Services
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 11, 1998
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter B. Contributing Zone to the Edwards
Aquifer in Medina, Bexar, Comal, Kinney, Uvalde,
Hays, Travis and Williamson Counties
30 TAC §§213.20-213.28

STATUTORY AUTHORITY

These new sections are proposed under Texas Water Code,
§§5.103, 5.105, 26.011, 26.046, 26.0461, 26.121, 26.341, and
28.011 and Texas Health and Safety Code, §§361.024 and
366.012 which provide the commission with the authority to
promulgate rules necessary for the exercise of its jurisdiction
and powers provided by the Codes and other laws.

There are no other codes, statutes or rules that will be affected
by this proposal.

§213.20. Purpose.

The purpose of this subchapter is to regulate activities in the
contributing zone to the Edwards Aquifer having the potential
for polluting surface streams which enter the recharge zone of
the Edwards Aquifer. These regulations are intended to protect
existing and potential beneficial uses of groundwater in the Edwards
Aquifer and maintain Texas Surface Water Quality Standards. These
regulations address activities that pose a threat to water quality.

(1) The goal of this subchapter is that the existing quality
of groundwater in the Edwards Aquifer not be degraded. This goal
is consistent Texas Water Code, §26.401 and includes:
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(A) the protection of public health and welfare;

(B) the propagation and protection of terrestrial and
aquatic life;

(C) the protection of the environment;

(D) the operation of existing industries; and

(E) the maintenance and enhancement of the long-
term economic health of the state.

(2) Nothing in this subchapter is intended to restrict
the powers of the commission or any other governmental entity to
prevent, correct, or curtail activities in the contributing zonethat result
or may result in pollution of the Edwards Aquifer or hydrologically
connected surface waters. These rules are not exclusive and other
rules also apply. In addition to the rules of the commission, local
ordinances and regulations providing for the protection of water
quality may also apply to activities in the contributing zone.

(3) The executive director must review and act on
contributing zone plans subject to this subchapter. The applicant
or a person affected may file with the chief clerk a motion for
reconsideration, under §50.39(b)-(f) of this title (relating to Motion
for Reconsideration), of the executive director’ s final action on a
contributing zone plan or modification to a plan.

§213.21. Applicability and Person or Entity Required to Apply.
(a) These rules apply only to the contributing zone of the

Edwards Aquifer. These rules are not intended to be applied to any
other contributing zones for any other aquifers in the state of Texas.

(b) Unless otherwise provided under this subchapter, exec-
utive director approval of a contributing zone plan must be obtained
prior to beginning construction of a new or additional regulated ac-
tivity.

(c) Regulated activities are allowed to be conducted under
this subchapter only by applicants who have a letter of contributing
zone plan approval issued by the executive director. This letter is
issued under §213.23 of this title (relating to Plan Processing and
Approval).

§213.22. Definitions.
The definitions in Texas Water Code, §§26.001, 26.263, and 26.342
and in §213.3 of this chapter (relating to Definitions) apply to this
subchapter. Those definitions have the same meaning unless the
context in which they are used clearly indicates otherwise, or those
definitions are inconsistent with the definitions listed in this section.

(1) Contributing zone - The area or watershed where
runoff from precipitation flows downgradient to the recharge zone of
the Edwards Aquifer. The contributing zone is illustrated on Figure
1: §213.22 (Southern Part) and Figure 2: §213.22 (Northern Part).
The contributing zone is located upstream (upgradient) and generally
north and northwest of the recharge zone for the following counties:
Figure 1: §213.22(1) and Figure 2: §213.22(1)

(A) all areas within Kinney County, except the area
within the watershed draining to Segment 2304 of the Rio Grande
Basin;

(B) all areas within Uvalde, Medina, Bexar, and
Comal Counties;

(C) all areas within Hays and Travis Counties, except
the area within the watersheds draining to the Colorado River above
a point 1.3 miles upstream from Tom Miller Dam, Lake Austin at the
confluence of Barrow Brook Cove, Segment 1403 of the Colorado
River Basin; and

(D) all areas within Williamson County, except the
area within the watersheds draining to the Lampasas River above
the dam at Stillhouse Hollow reservoir, Segment 1216 of the Brazos
River Basin.

(2) Regulated activity -

(A) Any construction or post-construction activity
occurring on the contributing zone of the Edwards Aquifer that has
the potential for contributing pollution to surface streams that enter
the Edwards Aquifer recharge zone.

(i) These activities include construction or instal-
lation of:

(I) buildings;

(II) utility stations;

(III) utility lines;

(IV) underground and aboveground storage tank
systems;

(V) roads;

(VI) highways; or

(VII) railroads.

(ii) Clearing, excavation or other activities which
alter or disturb the topographic or existing stormwater runoff charac-
teristics of a site are regulated activities.

(iii) Any other activities that pose a potential for
contaminating stormwater runoff are regulated activities.

(B) "Regulated activity" does not include:

(i) the clearing of vegetation without soil distur-
bance;

(ii) agricultural activities, except feedlots/concen-
trated animal feeding operations which are regulated under Chapter
321 of this title (relating to Control of Certain Activities by Rule);

(iii) activities associated with the exploration, de-
velopment, and production of oil or gasor geothermal resourcesunder
the jurisdiction of the Railroad Commission of Texas;

(iv) routine maintenance of existing structures that
does not involve site disturbance such as but not limited to:

(I) the resurfacing of existing paved roads,
parking lots, sidewalks, or other development-related impervious
surfaces; and

(II) the building of fences, or other similar
activities which present little or no potential for contaminating
hydrologically-connected surface water;

(v) routine maintenance that involves little or no
change to the topographic or geologic features; or

(vi) construction of single-family residenceson lots
that are larger than five acres, where no more than one single-family
residence is located on each lot.

(3) Site - The entire area within the legal boundaries of
the property described in the application. Regulated activities on a
site located partially on the recharge zone and the contributing zone
must be treated as if the entire site is located on the recharge zone,
subject to requirements under Subchapter A of this chapter.

§213.23. Plan Processing and Approval.
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(a) Approval by the executive director.

(1) No person may begin the construction of any regu-
lated activity until a contributing zone plan or modification to a plan
as required by §213.21 of this title (relating to Applicability and Per-
sons or Entity Required to Apply) has been:

(A) filed with the appropriate regional office; and

(B) the application has been reviewed and approval
letter issued by the executive director.

(2) A complete application for approval of a contributing
zone plan, as described in this section, must be submitted with
the appropriate fee as specified in §213.27 of this title (relating to
Contributing Zone Plan and Exception Fees).

(b) Contents of application. Applications for contributing
zone plan approval filed under this subchapter must be made on forms
provided by or approved by the executive director. Each application
must, at a minimum, include the following:

(1) the name of the development, subdivision, or facility
for which the application is submitted and the name, address, and
telephone number of the owner or any other persons signing the
application;

(2) a narrative description of the location of the project
or facility for which the application is submitted, presenting sufficient
detail and clarity so that the project site and its boundaries can be
located during a field inspection;

(3) a technical report as described under §213.24 of this
title must accompany the application for plan approval; and

(4) any additional information needed by the executive
director for plan approval.

(c) Submission of application.

(1) An original and one copy of the application must be
submitted to the appropriate regional office.

(2) Only the following may submit an application for re-
view and approval by the executive director:

(A) owner(s);

(B) the owner(s)’ authorized agent(s); or

(C) those persons having the right to possess and
control the property which is the subject of the contributing zone
plan.

(d) Signatories to applications. All applications must be
signed as specified under §213.4(d)(1) of this title (relating to
Required Signature). The executive director requires written proof
of authorization for any person signing an application.

(e) Executive director review.

(1) The executive director must complete the review of
an application for contributing zone plan approval within 30 days
after determining that it is administratively complete.

(2) The executive director must declare that the applica-
tion is administratively complete or deficient within 15 days of receipt
by the appropriate regional office.

(3) Grounds for a deficient application include, but are
not limited to, failure to pay the application fee and failure to include
all information listed in this section.

(f) Additional provisions. As a condition of contributing
zone plan approval, the executive director may impose additional
provisions necessary to protect the Edwards Aquifer from pollution.
The executive director may conditionally approve a contributing zone
plan or impose special conditions on the approval of a contributing
zone plan.

(g) Term of approval. The executive director’ s approval of
a contributing zone plan will expire two years after the date of initial
issuance, unless prior to the expiration date, substantial construction
related to the approved plan has commenced. For purposes of this
subsection, substantial construction is where more than ten percent
of total construction has commenced. If a written request for an
extension is filed under the provisions of this subsection, the approved
plan continues in effect until the executive director acts on the request
for an extension.

(1) A written request for an extension must be received
not earlier than 60 days prior to the expiration date of an approved
contributing zone plan or a previously approved extension. Requests
for extensions are subject to fees outlined in §213.28 of this title
(relating to Fees Related to Requests For Plan Approval Extension).

(2) An executive director’s approved extension will
expire six months after the original expiration date of the approved
contributing zone plan or a previously approved extension unless
prior to the expiration date, commencement of construction, repair,
or replacement related to the approved plan has occurred.

(3) A plan approval will expire and no extension will
be granted if less than 50 percent of the total construction has been
completed within ten years from the initial approval of a plan. A
new plan must be submitted to the appropriate regional office with
the appropriate fees for review and approval by the executive director
prior to commencing any additional regulated activities.

(4) Any requests for extensions received by the executive
director after the expiration date of an approved contributing zone
plan or a previously approved extension will not be accepted. A new
application for the purposes of this subchapter must be submitted
with the appropriate fees for the review and approval by the executive
director.

(5) An extension will not be granted if the proposed
regulated activity under an approved plan has changed.

(h) Legal transfer of property. Upon legal transfer of
property, the new owner(s) is required to comply with all terms of
the approved contributing zone plan. If the new owner intends to
commence any new regulated activity on the site, a new application
for plan approval for the new activity must be filed with and approved
by the executive director beforehand.

(i) Modification of a previously approved plan. The holder
of any approved contributing zone plan letter must notify the
appropriate regional office in writing and obtain approval from the
executive director prior to initiating any of the following:

(1) any physical or operational modification of any
best management practices or structure(s), including but not limited
to temporary or permanent ponds, dams, berms, silt fences, and
diversionary structures;

(2) any change in the nature or character of the regulated
activity from that which was originally approved;

(3) a change that would significantly impact the ability
to prevent pollution of the Edwards Aquifer and hydrologically
connected surface water; or
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(4) any development of land previously identified in a
contributing zone plan as undeveloped.

(j) Compliance. The holder of the approved or conditionally
approved contributing zone plan letter is responsible for compliance
with this subchapter and the approved plan. The holder is also
responsible for any special conditions of an approved plan through
all phases of plan implementation. Failure to comply with any rule
or condition of the executive director’s approval is a violation of this
rule and is subject to administrative orders and penalties as provided
under §213.25 of this title (relating to Enforcement). Such violations
may also be subject to civil penalties and injunction.

§213.24. Technical Report.

For all regulated activities, a technical report must accompany the
application for contributing zone plan approval. The report must
address the following issues.

(1) The report must contain a location map and the site
plan.

(A) The location map must be a legible road map
with directions, including mileage, which would enable the executive
director to locate the site for inspection.

(B) The site plan must be drawn at a minimum scale
of 1 inch to 400 feet. The site plan must show:

(i) the 100-year floodplain boundaries (if applica-
ble);

(ii) the layout of the development, and existing and
finished contours at appropriate, but not greater than ten foot contour
intervals; and

(iii) a drainage plan showing all paths of drainage
from the site to surface streams.

(2) The report must describe the nature of the regulated
activity (such as residential, commercial, industrial, or utility),
including:

(A) the size of the site in acres;

(B) the projected population for the site;

(C) the amount and type of imperviouscover expected
after construction is complete, such as paved surface or roofing;

(D) the amount of surface area expected to be
occupied by parking lots; and

(E) other factors that could affect the surface water
quality;

(3) The report must describe the volume and character of
stormwater runoff expected to occur. Estimates of stormwater runoff
quality and quantity should be based on area and type of impermeable
cover, as described in paragraph (1)(A) of this section.

(4) The report must describe any activities or processes
which may be a potential source of contamination.

(5) The report must describe the temporary best man-
agement practices (BMPs) and measures that will be used during
construction.

(A) BMPs and measures must prevent pollution of
surface water or stormwater that originates on-site or upgradient from
the site and flows across the site.

(B) BMPs and measures must prevent pollution of
surface water that originates on-site or flows off the site, including
pollution caused by contaminated stormwater runoff from the site.

(C) A plan for the inspection of the temporary best
management practices and measuresand for their timely maintenance,
repair, and, if necessary, retrofit must be included in the report.

(D) BMPs and measures must meet the performance
standards contained in §213.5(b)(4)(D)(i) of this title (relating to Re-
quired Edwards Aquifer Protection Plans, Notifications and Exemp-
tions).

(6) The report must describe the permanent best man-
agement practices (BMPs) and measures that will be used during
construction and after construction.

(A) BMPs and measures must prevent pollution of
surface water or stormwater originating on-site or upgradient from
the site and flows across the site.

(B) BMPs and measures must prevent pollution of
surface water downgradient of the site, including pollution caused by
contaminated stormwater runoff from the site.

(C) BMPs and measures must meet the performance
standards contained in §213.5(b)(4)(D)(ii) of this title.

(i) Construction plans and design calculations for
the proposed permanent BMPs and measures must be prepared by
or under the direct supervision of a Texas Licensed Professional
Engineer. All construction plans and design information must
be signed, sealed, and dated by the Texas Licensed Professional
Engineer.

(ii) The technical report must contain a plan for
the inspection of the permanent BMPs and measures and for their
timely maintenance, repair, and, if necessary, retrofit, if performance
standards contained in §213.5(b)(4)(D) of this title are not being met.
This plan must be prepared by the engineer designing the permanent
BMPs and measures and signed by the owner or responsible party.

(iii) Pilot-scale field testing (including water qual-
ity performance monitoring) may be required for BMPs and measures
that are not contained in technical guidance recognized by or prepared
by the executive director.

(I) When pilot-scale field testing of an innova-
tive technology (including water quality performance monitoring) is
required, only one pilot site will be approved.

(II) No additional approvals will be granted
until the pilot study is complete and the applicant demonstrates
adequate protection of surface water that enters the recharges zone of
the Edwards Aquifer.

(III) If the innovative technology demonstrates
adequate protection, additional units may be approved for use as
permanent BMPs and measures on the contributing zone on a case-
by-case basis.

(7) The technical report must describe the measures that
will to be taken to avoid or minimize surface stream contamination
or changes in the way in which water enters a stream as a result
of construction and development. The measures should address the
following:

(A) increased stream flashing,

(B) the creation of stronger flows and in-stream
velocities, and
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(C) other in-stream effects caused by the regulated ac-
tivity which increase erosion that results in water quality degradation.

(8) The technical report must describe the method of
disposal of wastewater from the site.

(A) If wastewater is to be disposed of by conveyance
to a sewage treatment plant for treatment and disposal, the existing
or proposed treatment facility must be identified.

(B) If wastewater is to be disposed of by an on-site
sewage facility, the application must be accompanied by a written
statement from the appropriate authorized agent, stating that the site
is suitable for the use of private sewage facilities and will meet
or exceed the requirements for on-site sewage facilities as specified
under Chapter 285 of this title (relating to On-site Sewage Facilities),
or identifying those areas that are not suitable.

(C) If wastewater is to be discharged in the contribut-
ing zone, requirements under §213.6(c) of this title (relating to Waste-
water Treatment and Disposal Systems) must be satisfied.

(9) The technical report must describe the measures that
will be used to contain any spill of static hydrocarbons or hazardous
substances such as on a roadway or from a pipeline or temporary
aboveground storage of 250 gallons or more.

(A) Temporary storage facilities are those used on site
for less than one year.

(B) Temporary aboveground storage tank systems of
250 gallons or more cumulative storage capacity must be located a
minimum horizontal distance of 150 feet from the five year floodplain
of any stream drainage.

(10) The technical report must indicate the placement
of permanent aboveground storage tank facilities. Permanent above-
ground storage tank facilities for static hydrocarbon and hazardous
substances with cumulative storage capacity of 500 gallons or greater
must be constructed and spills removed using the standards contained
in §213.5(e)(1) of this title.

§213.25. Enforcement.
Liability for penalties may result and may subject a noncompliant
person to enforcement proceedings initiated by the executive director
if there is failure to comply with:

(1) any provision of this subchapter,

(2) an approved or conditionally approved contributing
zone plan or letter, or

(3) any applicable regulation or order of the commission
issued pursuant to this chapter and in accordance with Chapter 26 and
other relevant provisions of the Texas Water Code or Texas Health
and Safety Code.

§213.26. Exceptions.
(a) Granting of exceptions. Exceptions to any substantive

provision of this subchapter related to the protection of water quality
may be granted by the executive director if the requestor can
demonstrate equivalent water quality protection for surface streams
which enter the recharge zone of the Edwards Aquifer. Prior approval
under this section must be obtained from the executive director for
the exception to be authorized.

(b) Procedure for requesting an exception. A person
requesting an exception to the provisions of this subchapter relating
to the protection of water quality must file an original and one copy
of a written request with the executive director at the appropriate
regional office stating in detail:

(1) the name, address, and telephone numbers of the
requestor;

(2) site and project name and location;

(3) the nature of the exception requested;

(4) the justification for granting the exception as de-
scribed in subsection (a) of this section; and

(5) any other pertinent information that the executive
director requests.

(c) Fees related to requests for exceptions. A complete
application for an exception, as described in this section, must be
submitted with the appropriate fee as specified in §213.27 of this title
(relating to Contributing Zone Plan Approval and Exception Fees). If
the exception request fee is not submitted in the correct amount, the
executive director is not required to consider the exception request
until the correct fee is submitted.

§213.27. Contributing Zone Plan Application and Exception Fees.

The person submitting an application for approval or modification of
any contributing zone plan or exception under this subchapter must
pay an application fee of $500. The fee is due and payable at the time
the application is filed. The fee must be sent to either the appropriate
regional office or the cashier in the agency headquarters located in
Austin, accompanied by an Edwards Aquifer Contributing Zone Fee
Application Form, provided by the executive director. Application
fees must be paid by check or money order, payable to the "Texas
Natural Resource Conservation Commission". If the application fee
is not submitted in the correct amount, the executive director is not
required to consider the application until the correct fee is submitted.

§213.28. Fees Related to Requests for Contributing Zone Plan
Approval Extension.

The person submitting an application for an extension of an approval
of any contributing zone plan under this subchapter must pay $500
for each extension request. The fee is due and payable at the time
the extension request is filed, and should be submitted as described
in §213.27 of this title (relating to Contributing Zone Plan Approval
and Exception Fees). If the extension fee is not submitted in the
correct amount, the executive director is not required to consider the
extension request until the correct fee is submitted. The extension
request must be submitted to the appropriate regional office and must
include a copy of the contributing zone plan application and approval
letter that is the subject of the extension request.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 13,
1998.

TRD-9803701
Kevin McCalla
Director, Legal Services
Texas Natural Resource Conservation Commission
Proposed date of adoption: May 11, 1998
For further information, please call: (512) 239-4640

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part X. Texas Water Development Board
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Chapter 371. Drinking Water State Revolving
Fund

Subchapter A. Introductory Provisions
31 TAC §§371.1–371.3

The Texas Water Development Board (board) proposes amend-
ments to §§371.1-371.3, 371.37, 371.39, 371.40, 371.52,
371.71, 371.72, the repeal of §§371.32-371.34, and new
§371.26 and §371.32. The changes provide the framework
pursuant to which the board may provide financial assistance
for the construction of water system improvements to privately
owned water systems and certain non-profit entities as provided
by the Safe Drinking Water Act. The board proposes amend-
ments to §371.13 and §371.20 to correctly express the intent
of the board relating to certain elements of the drinking water
state revolving fund as well as the disadvantage communities
program and the nonprofit noncommunity water supply program.

New §371.1 amended the scope of Chapter 371 by broadening
it so that it included the privately owned water system program.
Section 371.2 was amended to include changes to the existing
definitions for applicant, application for assistance and eligible
public applicants, and to include new definitions for affiliated
interest or affiliate, eligible applicant, eligible NPNC applicant,
eligible private applicant, non-profit organization, and non-profit
noncoummity water system. Seciton 371.3 was amended to
change the policy declaration to apply to all programs under
Chapter 371. Section 371.13 was amended to change the
eligibility of organizational restructuring as a project expense to
only be eligible as a project expense when the restructuring is
done in conjunction with other eligible project expenses. Section
371.20 was amended such that the estimated loan amount
necessary for a project to be included on the Intended Use Plan
is not required to be certified when the estimated loan amount
is $100,000 or less. A new §371.26 was added to identify
the criteria and method for distribution of funds of the nonprofit
noncommunity water systems financial assistance account.

Section 371.31 was amended to create subsection (a) which in-
cludes all application requirements for eligible public applicants
and create subsection (b) which provides the application re-
quirements for private applicants. Section 371.32 and §371.33
were deleted since the application information previously re-
quired in these sections is now covered in §371.31(a). Section
371.37 was amended to require private applicants to adopt a
water conservation plan and to require any private or public ap-
plicant which will provide water service to any private or public
entity who then retails water service and the retail provider to
adopt an acceptable water conservation plan. Section 371.40
was amended to allow the board to provide financial assistance
to eligible NPNC applicants and eligible private applicants by
purchasing bonds or entering into a loan agreement. Section
371.52 was amended to set the interest rates for loans to pri-
vate or NPNC applicants. Section 371.71 and 371.72 were
amended to apply the appropriate closing and release fo funds
requirements to private or NPNC applicants.

Patricia Todd, Director of Accounting & Finance, has determined
that for the first five year period the sections are in effect
that there is no fiscal impact to the state in the administration
of these amendments to Chapter 371 because the cost of
administering the program have already been included in the
fiscal note prepared and reported for the proposed adoption
of the original Chapter 371 rules. There will be no fiscal

implications for local government as a result of enforcing or
administering the sections.

Ms. Todd also has determined that for each year of the first
five years that the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be to
make financial assistance available to privately owned water
systems and non-profit noncommunity water systems to meet
minimum public health requirements for water systems serving
the public. To the extent private and non-profit noncommunity
water systems are considered small businesses, the net effect
of compliance should be a reduction in cost. Any cost of
compliance items should be more than offset by a reduced
interest rate compared to other funding opportunities. There
is no anticipated economic cost to persons who are required
to comply with the amendments as proposed. Comments on
the proposed repeals, amendments and new sections will be
accepted for 30 days following publication and may be submitted
to Lana Lutringer, (512) 463-7870, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711-3231.

The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J.

§371.1. Scope of Rules.

These sections, adopted pursuant to the Texas Water Code, §6.101,
shall govern applications for financial assistance from the Drinking
Water State Revolving Fund (DWSRF)[ that are needed to satisfy
the federal requirements as a prerequisite to the State’ s receipt of
capitalization grant funds].

§371.2. Definitions of Terms.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise. Words defined in the Texas Water Code, Chapter 15 and
not defined here shall have the meanings provided by Chapter 15.

Affiliated interest or affiliate-

(A) any person or corporation owning or holding directly
or indirectly 5.0% or more of the voting securities of an eligible
private applicant;

(B) any person or corporation in any chain of successive
ownership of 5.0% or more of the voting securities of a eligible
private applicant;

(C) any corporation 5.0% or more of the voting securities
of which is owned or controlled directly or indirectly by a eligible
private applicant;

(D) any corporation 5.0% or more of the voting securities
of which is owned or controlled directly or indirectly by any person
or corporation that owns or controls directly or indirectly 5.0% or
more of the voting securities of any eligible private applicant or by
any person or corporation in any chain of successive ownership of
5.0% of those eligible private applicant securities;

(E) any person who is an officer or director of a eligible
private applicant or of any corporation in any chain of successive
ownership of 5.0% or more of voting securities of a eligible private
applicant;
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(F) any person or corporation that the commission, after
notice and hearing, determines actually exercises any substantial
influence or control over the policies and actions of a eligible private
applicant or over which a eligible private applicant exercises such
control or that is under common control with a eligible private
applicant, such control being the possession directly or indirectly
of the power to direct or cause the direction of the management
and policies of another, whether that power is established through
ownership or voting of securities or by any other direct or indirect
means; or

(G) any person or corporation that the commission, after
notice and hearing, determines is exercising substantial influence over
the policies and action of the eligible private applicant in conjunction
with one or more persons or corporations with which they are related
by ownership or blood relationship, or by action in concert, that
together they are affiliated within the meaning of this section, even
though no one of them alone is so affiliated.

Applicant - An eligible NPNC, public, or private applicant which files
an application with the board for financial assistance or associated
actions.

Application for assistance- All the information required for submittal
in: §371.32 of this title (relating to Required Application [General]
Information),[§371.33 of this title (relating to Required Fiscal Data),
§371.34 of this title (relating to Required Legal Data)], §371.35 of
this title (relating to Required Environmental Review and Determina-
tions), §371.36 of this title (relating to Required DWSRF Engineering
Feasibility Report), and §371.37 (relating to Required Water Conser-
vation Plan), or §371.38 of this title (relating to Pre-Design Funding
Option) for those applicants choosing the pre-design funding option.

Eligible applicant - A collective reference to NPNC, private, and
public applicants.

Eligible NPNC applicant - A non-profit organization, which is not a
political subdivision, that operates a public water system that is not
a community water supply system.

Eligible private applicant - Any legal entity that owns and operates a
community water system that is not an eligible public applicant or a
non-profit organization as those terms are defined herein.

Eligible public applicant - A political subdivision as defined pursuant
to Texas Water Code, Chapter 15.

Non-profit organization - Any legal entity that is recognized as a tax
exempt organization by the Texas Comptroller of Public Accounts
pursuant to 34 Texas Administrative Code, Chapter 3, Subchapter O.

Non-profit noncommunity (NPNC) water system - A public water
system that is not a community water system and that owned and
operated by a non-profit organization.

§371.3. Policy Declarations.

The DWSRF is intended to be a perpetual fund to provide financial
assistance to applicants [political subdivisions] to help the applicants
[political subdivisions] meet Federal drinking water requirements.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803768
Suzanne Schwartz
General Counsel

Texas Water Development Board
Proposed date of adoption: May 21, 1998
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter B. Program Requirements
31 TAC §371.13, 371.20, 371.26

The amendments and new section are proposed under the
authority of the Texas Water Code, §6.101 and §15.605 which
provide the Texas Water Development Board with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State.

The statutory provisions affected by the amendments and new
section are Texas Water Code, Chapter 15, Subchapter J.

§371.13. Projects Eligible for Assistance.

(a) Projects are eligible for assistance if they will facilitate
compliance with the primary or secondary drinking water regulations
applicable to the public water system or otherwise significantly further
the health protection objectives of the Act. Such projects include:

(1)-(4) (No change.)

(5) projects to restructure a system if the system is not
in compliance with the primary drinking regulations or the applicant
lacks the technical, managerial and financial capability to maintain
the system, if the restructuring will return and maintain the system in
compliance with the Act, §1452 (a)(3)(B) provided however, that a
project to restructure a system under this subsection is only eligible
for assistance when such assistance is provided in conjunction with
another project identified in this section.

(b)-(c) (No change.)

§371.20. Intended Use Plan.

(a) (No change.)

(b) The process for listing projects in the intended use plan,
will be as follows.

(1) On or before 1 April each year the executive
administrator will solicit project information from eligible applicants
desiring to have their projects placed on the subsequent year’s
intended use plan. The required information will consist of:

(A)-(B) (No change.)

(C) an estimated total project cost which[ certified by
a registered professional engineer]:

(i) for an estimated loan amount greater than
$100,000, shall be certified by a registered professional engineer; or

(ii) for an estimated loan amount less than
$100,000, shall be accompanied by a statement signed by the system
operator establishing the basis for the estimate;

(D)-(F) (No change.)

(2)-(4) (No change.)

§371.26. Criteria and Methods for Distribution of Funds from Com-
munity/ Noncommunity Water Systems Financial Assistance Account.

(a) Financial assistance to eligible private applicants and
eligible NPNC applicants will only be provided from the community/
noncommunity water system financial assistance account, to the
extent funds are available from such account, and any associated
federal matching funds.
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(b) The board will determine annually the amount of capital-
ization grant funds to be reserved in the community/noncommunity
water systems financial assistance account and will include this in-
formation in the intended use plan.

(c) After the executive administrator determines the amount
of funds available for community/noncommunity water systems
financial assistance account from capitalization grant reserves, state
match, or any other sources, the funds available from this account
will be applied to the list of systems that serve fewer than 10,000
persons and the list of systems that serve 10,000 and over persons
in accordance with §371.21(a) of this title (relating to Criteria and
Methods for Distribution of Funds for Water System Improvements).
All projects will be listed in priority ranking order as determined
by §371.19 of this title (relating to Rating Process). The projects
of eligible private applicants or eligible NPNC applicant assigned
identical rating scores will be listed in alphabetical order. In the event
that one or more projects of eligible private applicants or eligible
NPNC applicants have rating scores identical to the rating scores
of applicants that are not disadvantaged communities as defined in
this chapter, such private or NPNC applicants will be listed above
the non-disadvantaged communities on the priority list. In the event
that one or more projects of eligible private applicants or eligible
NPNC applicants have rating scores identical to the rating scores
of applicants that are disadvantaged communities as defined in this
chapter, such private or NPNC applicants will be listed below the
disadvantaged communities on the priority list.

(d) After projects have been ranked, a funding line will be
drawn on the priority lists according to the amount of available funds
in accordance with §371.21(b) of this title (relating to Criteria and
Methods for Distribution of Funds for Water System Improvements).
After the funding line is drawn, the executive administrator shall
notify in writing all potential applicants above the funding line of
the availability of funds and will invite the submittal of applications.
In order to receive funding, eligible private applicants and eligible
NPNC applicants above the funding line must submit applications for
assistance, as defined, within six months of the date of notification of
the availability of funds. Upon receipt of an application for assistance,
the executive administrator shall notify the applicant, in writing,
that an application has been received. The executive administrator
may request additional information regarding any portions of an
application for funding from the community/noncommunity water
system financial assistance account after the six month period has
expired without affecting the priority status of the application.
Applicants for funding from the community/noncommunity water
system financial assistance account will be allowed six months after
submittal of an application to receive a loan commitment.

(e) Applicants for funding from the community/noncommu-
nity water system financial assistance account above the funding line
which do not submit applications before the six month deadline will
be moved to the bottom of the priority list in priority order.

(f) If after six months, there are insufficient applications to
obligateall of thefundsset aside for community/noncommunity water
systems financial assistance account, the executive administrator will
return any incomplete applications and move all projects for which no
applications or incomplete applications were submitted to the bottom
of the priority list, where they will be placed in priority order.

(g) Following the re-ranking of the priority list, a line will
again be drawn not to exceed the amount of funds available, in
accordance with the criteria of subsection (c) of this section.

(h) Projects above the funding line shall be eligible for
assistance. After the funding line is re-drawn, the executive

administrator shall notify, in writing, all potential applicants for
funding from the community/noncommunity water system financial
assistance account of the availability of funds and will invite the
submittal of applications. In order to receive funding, the eligible
private applicants or eligible NPNC applicants with projects above
the funding line must submit applications for assistance, as defined
within six months of the date of notification of the availability of
funds. Applicants for funding from the community/noncommunity
water system financial assistance account will be allowed six months
after submittal of an application to receive a loan commitment.

(i) If, after six months, there are insufficient applications to
obligate the remaining funds of the funds set aside for community/
noncommunity water systems, the executive administrator will return
any incomplete applications.

(j) If, at any time during either six month period of
availability of funds, a potential applicant above the funding line
submits written notification that it does not intend to submit an
application or if additional funds become available for assistance, the
funding line may be moved down the priority list to accommodate
the additional projects. The executive administrator will notify such
additional potential applicants for funding in writing and will invite
the submittal of applications. Potential applicants receiving such
notice will be given six months to submit an application.

(k) Should an applicant which has submitted an application
in a timely manner be unable to receive a loan commitment within
six months of the date on which the application was received, the
applicant’s project will be placed at the bottom of the priority list.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on *, 1998.

TRD-9803769
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: May 21, 1998
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter C. Applications for Assistance
31 TAC §§371.32–371.34

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J.

§371.32. Required General Information.
§371.33. Required Fiscal Data.
§371.34. Required Legal Data.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803767
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: May 21, 1998
For further information, please call: (512) 463–7981

♦ ♦ ♦
31 TAC §§371.32, 371.37, 371.39, 371.40

The amendments and new section are proposed under the
authority of the Texas Water Code, §6.101 and §15.605 which
provide the Texas Water Development Board with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State.

The statutory provisions affected by the amendments and new
section are Texas Water Code, Chapter 15, Subchapter J.

§371.32. Required Application Information.
(a) For eligible public applicants, an application shall be in

the form and numbers prescribed by the executive administrator and,
in addition to any other information that may be required by the
executive administrator or the board, the applicant shall provide:

(1) a resolution from its governing body which shall:

(A) request financial assistance and identify the
amount of requested assistance;

(B) designate the authorized representative to act on
behalf of the governing body; and

(C) authorize the representative to execute the appli-
cation, appear before the board on behalf of the applicant, and submit
such other documentation as may be required by the executive ad-
ministrator or the board;

(2) a notarized affidavit from the authorized representa-
tive stating that:

(A) for a political subdivision, the decision to request
financial assistance from the board was made in a public meeting
held in accordance with the Open Meetings Act (Government Code,
§551.001, et seq,) and after providing all such notice as required by
such Act as is applicable to the applicant or, for a corporation, that
the decision to request financial assistance from the board was made
in a meeting open to all customers and after providing all customers
written notice at least 72 hours prior to such meeting that a decision
to request public assistance would be made during such meeting;

(B) the information submitted in the application is
true and correct according to best knowledge and belief of the
representative;

(C) the applicant has no outstanding judgments,
orders, fines, penalties, taxes, assessment or other enforcement or
compliance issue of any kind or nature by EPA, the commission,
Texas Comptroller, Texas Secretary of State, or any other federal,
state or local government or identifying such judgments, orders, fines,
penalties, taxes, assessment or other enforcement or compliance issue
as may be outstanding for the applicant;

(D) the applicant warrants compliance with the repre-
sentations made in the application in the event that the board provides
the financial assistance; and

(E) the applicant will comply with all applicable
federal laws, rules, and regulations as well as the laws of this state
and the rules and regulations of the board;

(3) copies of any proposed or existing contracts for
consultant services to be used by the applicant in applying for
financial assistance or constructing the proposed project. Contracts
for engineering services should include the scope of services, level of
effort, costs, schedules, and other information necessary for adequate
review by the executive administrator;

(4) a citation to the specific legal authority in the
Texas Constitution and statutes pursuant to which the applicant is
authorized to provide the service for which the applicant is receiving
financial assistance as well as the legal documentation identifying and
establishing the legal existence of the applicant as may be deemed
necessary by the executive administrator;

(5) if the applicant provides or will provide water supply
or treatment service to another service provider, or receives such
service from another service provider, the proposed agreement,
contract, or other documentation which legally establishes such
service relationship, with the final and binding agreements provided
prior to closing;

(6) documentation of the ownership interest, with sup-
porting legal documentation, of property on which proposed project
shall be located, or if the property is to be acquired, certification that
the applicant has the necessary legal power and authority to acquire
the property;

(7) if financing of theproject will require contractual loan
agreement or the sale of bonds to the board payable either wholly or
in part from revenues of contracts with others, a copy of any actual or
proposed contracts under which applicant’s gross income is expected
to accrue. Before a loan is closed, an applicant shall submit executed
copies of such contracts to the executive administrator;

(8) if bonds to be sold to the board are revenue bonds
secured by a subordinate lien, a copy of the authorizing instrument
of the governing body in the issuance of the prior lien bonds shall be
furnished; and

(9) if a bond election is required by law to authorize the
issuance of bonds to finance the project, the executive administrator
may require applicant to provide the election date and election results
as to each proposition necessary for the issuance of the bonds to the
board as part of the application.

(b) For eligible private applicants and eligible NPNC appli-
cants, an application shall be in the form and numbers prescribed by
the executive administrator, and, in addition to any other information
that may be required by the executive administrator or the board, such
applicant shall provide:

(1) the legal documentation identifying and establishing
the legal existence of the applicant, including articles of incorporation
with certificate of good standing or partnership agreements;

(2) the documentation identifying and establishing full
legal and equitable ownership interests of the real and personal
property that constitute the water system held by the applicant;

(3) if the documentation of ownership indicates that
the applicant is a legal entity other than a sole proprietorship, the
applicant shall provide:

(A) identification of any affiliated interests or affili-
ates; and
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(B) a notarized statement from each entity holding an
ownership interest:

(i) identifying an individual whom may act as the
representative on behalf of each legal entity which has been identified
as maintaining an ownership interest in the applicant;

(ii) authorizing such representative to submit an
application for financial assistance and such other documentation as
may be required by the executive administrator;

(4) identification of the authority to provide the service
for which the assistance is requested which shall include:

(A) a map of area served acceptable to the executive
administrator;

(B) if the applicant provides or will provide water
supply or treatment service to another service provider, or receives
such service from another service provider, the proposed agreement,
contract, or other documentation which legally establish such service
relationship, with the final and binding agreements provided prior to
closing; and

(C) for utilities, as defined pursuant to commission
rules, the Certificate of Public Convenience and Necessity number
and a service area map;

(5) a notarized affidavit by the designated representative
of the applicant:

(A) for eligible private applicants, stating that the
decision to request financial assistance from the board was made
in a meeting open to all customers and after providing all customers
written notice at least 72 hours prior to the meeting that a decision
to request public assistance would be made during such meeting;

(B) requesting financial assistance and identifying the
amount of requested assistance;

(C) stating that the information submitted in the
application is true and correct according to belief and knowledge
of the representative;

(D) stating that the applicant or any of its affiliates or
affiliated interests has no outstanding judgments, orders, fines, penal-
ties, taxes, assessment or other enforcement or compliance issue of
any kind or nature by EPA, the commission, Texas Comptroller, Texas
Secretary of State, or any other federal, state or local government
or identifying such judgments, orders, fines, penalties, taxes, assess-
ment or other enforcement or compliance issue as may be outstanding
against the applicant or any of its affiliates or affiliated interests;

(E) stating that each entity with a ownership interest
warrants compliance with representations made in the application in
the event that the board provides the financial assistance; and

(F) assuring compliance with all applicable federal
laws, rules, and regulations as well as the laws of this state and the
rules and regulations of the board;

(6) copies of any proposed or existing contracts for
consultant services to be used by the applicant in applying for
financial assistance or constructing the proposed project and included
as part of the total cost of the project. Contracts with consulting
engineers shall include the scope of services, level of effort, costs,
schedules, and other information necessary for adequate review by
the executive administrator;

(7) a business plan that:

(A) identifies by month for the next 18 months, or
for the time period of project construction, whichever is longer,
anticipated revenues, including any anticipated rate increases, and
anticipated expenditures; and

(B) provides five year historical data on system
revenue and expenditures;

(8) copies of the federal income tax returns for applicant
for the two previous tax years;

(9) documentation of any bankruptcy proceedings for the
applicant or any affiliated interests or affiliates for the preceding five
years or a sworn statement that the applicant or any affiliated interests
or affiliates has not been a party to a bankruptcy proceeding for the
preceding five years;

(10) if any part of the community water system has been
pledged or otherwise used as security for any other indebtedness
of the applicant or an affiliate or affiliated interest, a copy of the
outstanding indebtedness;

(11) if financing of the project will require contractual
loan agreement or thesaleof bonds to theboard payableeither wholly
or in part from revenues of contracts with others, a copy of any
actual or proposed contracts under which applicant’s gross income is
expected to accrue. Before a loan is closed, an applicant shall submit
executed copies of such contracts to the executive administrator;

(12) if the applicant intends to rely on an increase in
the rate that it is charging in order to repay the requested financial
assistance, a copy of the acknowledgment from the commission that
the proposed rate change filing has been received; and

(13) an audit of the applicant for the preceding year
prepared in accordance with generally accepted auditing standards
by a certified public accountant or licensed public accountant.

§371.37. Required Water Conservation Plan.

(a)-(d) (No change.)

(e) If the applicant [political subdivision ] will utilize the
project financed by the board to furnish water services to another
entity [political subdivision] that in turn will furnish the water services
to the ultimate consumer, the requirements for the water conservation
plan may be met either through contractual agreements between the
applicant and the other entity [political subdivisions ] providing for
establishment of a water conservation plan, which shall be included
in the contract at the earliest of the original execution, renewal
or substantial amendment of that contract, or by other appropriate
measures.

(f) The long term water conservation plan may also include
other measures that the applicant [political subdivision] deems
appropriate. These may include, but are not limited to, measures
such as:

(1)-(7) (No change.)

(g)-(h) (No change.)

§371.39. Review of Applications by the Executive Administrator.

(a) Review criteria for loans. The executive administrator
will review the applications and request any modifications or addi-
tional information as may be required for consistency with: §371.32
of this title (relating to Required Application [General] Information);
[ §371.33 of this title (relating to Required Fiscal Data); §371.34
of this title (relating to Required Legal Data)]; §371.35 of this ti-
tle (relating to Required Environmental Review and Determinations);
§371.36 of this title (relating to Required DWSRF Engineering Feasi-
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bility Report); and §371.38 of this title (relating to Pre-Design Fund-
ing Option). If at any time the executive administrator determines
that requested modifications or information is not being provided ex-
peditiously by the applicant or that the applicant is not proceeding
expeditiously to seek a loan commitment he shall, after notice to the
applicant, return the application. The application will have to be re-
submitted to receive consideration for financial assistance.

(b) (No change.)

§371.40. Promissory Notes and Loan Agreements with Non-profit
Water Supply Corporations,Eligible NPNC and Eligible Private
Applicants.

(a) The board may provide financial assistance to corpora-
tions, eligible NPNC, or eligible private applicants by either purchas-
ing bonds issued by such applicant [the corporation] or by purchasing
a promissory note and entering into a loan agreement withsuch ap-
plicant [the corporation].

(b) If a corporation, eligible NPNC, or eligible private
applicant executes a promissory note and loan agreement with the
board, such applicant [the corporation] is not required to engage the
services of a bond counsel or a financial advisor.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803770
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: May 21, 1998
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter D. Board Action on Application
31 TAC §371.52

The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State.

The statutory provisions affected by the amendments are Texas
Water Code, Chapter 15, Subchapter J.

§371.52. Lending Rates.

(a)-(c) (No change.)

(d) Private borrowers. Notwithstanding the provisions of
subsections (b) and (c) of this section, the interest rate for loan
agreements for those borrowersreceiving financial assistancefrom the
community/noncommunity water systems financial assistance account
will be the rate derived by subtracting 185 basis points from the prime
lending rate. For the purpose of this subsection, prime lending rate
is defined to be the base interest rate on corporate loans posted by
at least 75% of the nation’ s 30 largest banks as published in the
nationally published Wall Street Journal and which is in effect as of
the date the interest rate is set by the Development Fund Manager.

(e) The Development Fund Manager may adjust a borrower’s
interest rate at any time prior to closing as a result of a change in
the borrower’s credit rating. This agency hereby certifies that the

proposal has been reviewed by legal counsel and found to be within
the agency’s authority to adopt. Issued in Austin, Texas, on March 16,
1998. Suzanne Schwartz General Counsel Texas Water Development
Board

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803771
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: May 21, 1998
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter F. Prerequisites to Release of Funds
31 TAC §371.71, §371.72

The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §15.605 which provide the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Water Code
and other laws of the State.

The statutory provisions affected by the amendments are Texas
Water Code, Chapter 15, Subchapter J.

§371.71. Loan Closing.

(a) Instruments needed for closing. The documents which
shall be required at the time of closing shall include the following:

(1) (No change.);

(2) certified copy of the ordinances or resolutions adopted
by the governing body authorizing issuance of debt sold to the board
which has received prior approval by the executive administrator and
which shall have sections providing for the following, or alternatively,
for a water supply corporation,eligible NPNC, or eligible private
applicant, an executed promissory note and loan agreement and
related documents which contain the following:

(A)-(D) (No change.)

(E) that the applicant shall fix and maintain rates,in
accordance with state law, and collect charges to provide adequate
operation, maintenance and insurance coverage on the project in an
amount sufficient to protect the board’s interest;

(F)-(I) (No change.)

(3)-(4) (No change.)

(5) if bonds are issued, an unqualified approving opinion
by a recognized bond attorney acceptable to the executive adminis-
trator, or if a promissory note and loan agreement is used, an opinion
from the applicant’s [corporation] attorney which is acceptable to
the executive administrator;

(6)-(8) (No change.)

(9) for financial assistance provided to corporations,
eligible private applicants, or eligible NPNC applicants,

(A) a first mortgage lien evidenced by a deed of trust
on all the real and personal property of the water system;
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(B) a owner’ s title insurance policy for the benefit of
the board covering all the real property identified in the deed of trust;

(C) an agreement executed by the applicant securing
a first lien on all the revenues of the water system for the benefit of
the board;

(D) evidence that the rates on which the applicant
intends to rely for repayment of the financial assistance have received
final, binding, and unappealable approval from the commission and
that the approval of the commission was conditioned on:

(i) the creation of a surcharge account; and

(ii) monthly monitoring of such account by the
commission.

(b)-(f) (No change.)

§371.72. Release of Funds.

(a)-(b) (No change.)

(c) Release of funds for building purposes. Prior to the
release of funds for building purposes, the applicant shall submit for
approval to the executive administrator the following documents:

(1)-(5) (No change.)

(6) evidence that requirements and regulations of all local,
state and federal agencies having jurisdiction have been met prior to
release of building funds, including but not limited to permits and
authorizations; and

(7) other such instruments or documents as the board or
executive administrator may require.

(d)-(e) (No change.)

(f) Release of funds in installments to water supply cor-
porations, eligible NPNC applicants, or eligible private applicants.
Funds may be released to water supply corporations,eligible NPNC
applicants, or eligible private applicants in installments pursuant to
the terms of the loan agreement and provisions of this section. This
agency hereby certifies that the proposal has been reviewed by le-
gal counsel and found to be within the agency’s authority to adopt.
Issued in Austin, Texas, on March 16, 1998. Suzanne Schwartz Gen-
eral Counsel Texas Water Development Board

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803772
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: May 21, 1998
For further information, please call: (512) 463–7981

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part I. Comptroller of Public Accounts

Chapter 1. Central Administration

Subchapter A. Practice and Procedure

34 TAC §1.5

The Comptroller of Public Accounts proposes an amendment
to §1.5, concerning initiation of a hearing. The section is being
amended to incorporate provisions in Chapters 154 and 155 of
the Tax Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §§154.1142,
154.309, 155.0592, and 155.186.

§1.5. Initiation of a Hearing.
(a) Redetermination of a deficiency or jeopardy determina-

tion. A taxpayer may request a redetermination hearing by sending
the agency a written request for redetermination. The time limit for
filing a request is 30 days for a deficiency determination and 20 days
for a jeopardy determination.A request pursuant to the Tax Code,
§154.309 or §155.186, must be made within 15 working days of the
receipt of the determination. The request must include a statement of
grounds that sets out in detail the reasons the taxpayer does not agree
with the determination. If the statement of grounds is not received
within the time limit or an extension of the time limit granted prior
to the expiration of the time limit, a hearing will not be granted and
the taxpayer must pay the determination and request a refund before
any objection to the determination can be considered.

(b)-(d) (No change.)

(e) An oral hearing under the Tax Code, §154.1142 or
§155.0592, will be automatically set unless a response is received
within 15 calendar days of the receipt of the notice of violation(s).
If the permit holder does respond within 15 days, it may either make
the required payment and move to dismiss the hearing or move to set
the case for oral hearing.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803575
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062
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♦ ♦ ♦
34 TAC §1.7

The Comptroller of Public Accounts proposes an amendment
to §1.7, concerning content of statement of grounds and
preliminary conferences. The section is being amended to
incorporate provisions in Chapters 154 and 155 of the Tax Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §154.1142 and
§155.0592.

§1.7. Content of Statement of Grounds; Preliminary Conference.

(a)-(e) (No change.)

(f) This section does not apply to hearings pursuant to the
Tax Code, §154.1142 or §155.0592.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803576
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §1.9

The Comptroller of Public Accounts proposes an amendment to
§1.9, concerning position letters. The section is being amended
to incorporate provisions in Chapters 154 and 155 of the Tax
Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing

new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §154.1142 and
§155.0592.

§1.9. Position Letter.

(a)-(b) (No change.)

(c) This section does not apply to hearings pursuant to the
Tax Code, §154.1142 or §155.0592.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803577
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §1.10

The Comptroller of Public Accounts proposes an amendment
to §1.10, concerning acceptance or rejection of a position letter
and motions to dismiss petition or set for hearing. The section is
being amended to incorporate provisions in Chapters 154 and
155 of the Tax Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.
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The amendment implements the Tax Code, §154.1142 and
§155.0592.

§1.10. Acceptance or Rejection of Position Letter; Motion To
Dismiss Petition or Set for Hearing.

(a)-(d) (No change.)

(e) The agency has the option of requesting an oral hearing
in any case in which the burden of proof is on the state. All hearings
held pursuant to the Tax Code, §154.1142 or §155.0592, will be oral
hearings.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803578
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §1.14

The Comptroller of Public Accounts proposes an amendment
to §1.14, concerning notice of setting. The section is being
amended to incorporate provisions in Chapters 154 and 155 of
the Tax Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §§154.1142,
154.309, 155.0592 and 155.186.

§1.14. Notice of Setting.
(a) Upon receipt of a motion to set, the assigned adminis-

trative law judge will send a notice to the parties giving:

(1) the date, time, and place of the oral hearing, the
date the record will close in a written submission hearing, or other
disposition of the hearing;

(2) the legal authority and jurisdiction under which the
hearing is to be held;

(3) the date any legal brief or additional facts in reply to
the position letter is due; and

(4) the date any response by the hearings attorney to the
taxpayer’s reply to the position letter is due.

(b) The notice of setting for hearings pursuant to the Tax
Code, §154.1142 or §155.0592, will include:

(1) the date, time, and place of the oral hearing;

(2) the legal authority and jurisdiction under which the
hearing is to be held;

(3) the asserted factual basis for the alleged violation(s);
and

(4) the date any legal brief or additional facts in reply to
the notice of setting is due.

(c) All notices of setting issued pursuant to the Tax Code,
Chapters 154 or 155, will be sent certified mail, return receipt
requested.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803579
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §1.15

The Comptroller of Public Accounts proposes an amendment
to §1.15, concerning taxpayer’s reply to the position letter. The
section is being amended to incorporate provisions in Chapters
154 and 155 of the Tax Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §154.1142 and
§155.0592.
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§1.15. [Taxpayer’ s] Reply to the Position Letter or Noticeof Setting.

(a) If a taxpayer desires to present additional facts or legal
arguments for consideration by the administrative law judge, a reply
to the position letter should be filed.

(b) For hearings under the Tax Code, §154.1142 or
§155.0592, a permit holder may present facts or legal arguments for
consideration by the administrative law judge by filing a reply to the
notice of setting.

(c) All [o f a taxpayer’s] documentary evidence that is not
submitted on or before the due date for a[the] reply under subsection
(a) or (b) of this section [to the position letter] is inadmissible
for purposes of a hearing unless an extension to present additional
evidence is granted by the assigned administrative law judge because
of an emergency or extraordinary circumstances. The notice of setting
will specify a due date not sooner than 20 days after the issuance of
the notice of setting for this reply. If any issues are raised or presented
for the first time at the hearing, a party may plead surprise and move
for a continuance, or move that the issues not be considered, which
motion shall be granted at the discretion of the administrative law
judge.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803580
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §1.16

The Comptroller of Public Accounts proposes an amendment to
§1.16, concerning response of the Tax Division. The section is
being amended to incorporate provisions in Chapters 154 and
155 of the Tax Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §154.1142 and
§155.0592.

§1.16. Response of the Tax Division.

(a) If the taxpayer presents additional facts or legal argu-
ments in a reply to the position letter, the hearings attorney should
file a response by the date specified in the notice of setting. If the
taxpayer files a reply to the position letter containing no additional
facts or legal arguments, the hearings attorney is not required to file
a response. Any response filed must state the legal position of the
tax division, and any factual disagreement, on each issue or argument
raised by the taxpayer.

(b) For hearings pursuant to the Tax Code, §154.1142
or §155.0592, the tax division is not required to file a response.
However, if the permit holder presents additional facts or legal
arguments in its reply, the tax division may file a response no later
than seven calendar days prior to the oral hearing.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803581
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
34 TAC §1.42

The Comptroller of Public Accounts proposes an amendment
to §1.42, concerning definitions. The section is being amended
to incorporate provisions in Chapters 154 and 155 of the Tax
Code.

Mike Reissig, chief revenue estimator, has determined that
for the first five-year period the amendment will be in effect
there will be no significant revenue impact on the state or local
government.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of enforcing the rule will be in providing
new information regarding tax responsibilities. This amendment
is adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Mike Borkland,
Chief Hearings Attorney, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and
enforcement of the provisions of the Tax Code, Title 2.

The amendment implements the Tax Code, §§151.7031,
154.1142, and 155.0592.

§1.42. Definitions.
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The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Administrative law judge - An individual appointed
by the comptroller to conduct hearings on matters within the
comptroller’s jurisdiction and to prepare proposed decisions to
properly resolve such matters.

(2) Agency - The Office of the Comptroller of Public
Accounts.

(3) Applicant - A party seeking a license or permit from
the agency, or seeking an exemption.

(4) Authorized representative - An individual who repre-
sents a party in a contested case and may be any individual other
than the party.

(5) Contested case or case - A proceeding in which the
legal rights, duties, or privileges of a party are to be determined by
the agency after an opportunity for adjudicative hearing. It includes a
request for redetermination or refund, as well as actions initiated by
the agency to revoke or suspend permits or licenses administered by
the agency on grounds other than failure to pay a final tax deficiency
or failure to file a tax security. Contested cases are within the
jurisdiction of the administrative law judges. Forfeitures of rights to
do business, of certificates of authority, of articles of incorporation,
penalties imposed under the Tax Code, §151.7031, or requests for or
revocation of exemptions from taxation are not contested cases and
are not within the jurisdiction of the administrative law judges.

(6) Determination - A written notice from the agency that
a person is required to pay to the State of Texas a tax, fee, penalty,
or interest.

(7) Hearings attorney - An attorney assigned to represent
the tax division in a contested case.

(8) Licensing - The agency process respecting the grant-
ing, denial, renewal, revocation, suspension, annulment, withdrawal,
or amendment of a permit.

(9) Party - Any person filing a petition or claim with the
agency or asked by the agency to respond; the agency, acting through
its tax division; and any other person admitted as a party under §1.36
of this title (relating to Interested Parties).

(10) Permit - The whole or any part of a license, cer-
tificate, approval, registration, or similar form of permission, the is-
suance, renewal, amendment, suspension or revocation of which is
within the jurisdiction of the agency.

(11) Permit holder - includes a bonded agent, distributor,
wholesaler, or retailer required to obtain a permit under the Tax Code,
Chapters 154 or 155.

(12) Person - Any individual, partnership, corporation, as-
sociation, governmental subdivision, or public or private organization
of any character. It may also include an estate, trust, receiver, assignee
for benefit of creditors, trustee, trustee in bankruptcy, assignee, or any
other group or combination acting as a unit.

(13) Petition - A request for official action by the agency
regarding the rights, duties or privileges accorded to the person
making the request under a statute administered or enforced by the
agency. If the request is made orally, it must subsequently be reduced
to writing.

(14) Petitioner, claimant, or taxpayer - Any person who
files a petition seeking redetermination of a liability, a refund of

monies paid, or determination of rights under any license or permit
granted by the agency.

(15) Pleading - Any document filed by a party concerning
the position or assertions in a contested case.

(16) Respondent or taxpayer - Any person to whom a
notice of a show cause hearing for the suspension or revocation of a
license has been issued.

(17) Tax division - The divisions within the agency
responsible for the particular action or actions that are the subject
of the contested case.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 12,
1998.

TRD-9803582
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Proposed date of adoption: April 26, 1998
For further information, please call: (512) 463–4062

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part VI. Texas Department of Criminal
Justice

Chapter 151. General Provisions
37 TAC §151.51

The Texas Department of Criminal Justice (TDCJ) proposes an
amendment to §151.51, concerning Custodial Officer Certifica-
tion and Hazardous Duty Pay Eligibility Guidelines. The amend-
ment updates guidelines and eligibility criteria for authorizing
custodial officer certification and hazardous duty pay guidelines.

David P. McNutt, Deputy Director for Financial Services, has
determined that for the first five year period there will be no
fiscal implications for state or local government as a result of
enforcing the section as proposed.

Mr. McNutt also has determined that for each year of the first
five years the rule as proposed is in effect the public benefit
anticipated as a result of enforcing the rule will be increased
clarification of procedures of the Board.

There will be no effect on small businesses. There is no
anticipated economic cost to persons required to comply with
the rule as proposed.

Comments should be directed to Carl Reynolds, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711. Written comments from the general public
should be received within 30 days of the publication of this
proposed amendment.

The amendment is proposed under the Government Code,
§492.013, which grants general rulemaking authority to the
Board, and Texas Government Code, §§659.062, 813.506, and
815.505.
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Cross Reference to Statute: Texas Government Code,
§§659.062, 813.506, 815.505.

§151.51. Custodial Officer Certification and Hazardous Duty Pay
Eligibility Guidelines.

(a) Purpose. The purpose of this rule [section ] is to
establish [guidelines and] eligibility criteria for authorizing custodial
officer certification and hazardous duty pay to employees of the
Texas Department of Criminal Justice (hereinafter, Agency), under
the authority of the Texas Government Code, §§659.062, 811.011,
813.506, and 815.505; and the[ House Bill 1,] General Appropriations
Act [, 74th Legislature, 1995]. In accordance with these provisions
and in keeping with the responsibilities of the Board, this rule relating
to custodial officer certification and hazardous duty pay applies
effective June 1, 1998 [September 1, 1995].

(b) Definitions. The following words and terms, when used
in this rule [section], shall have the following meanings unless the
context clearly indicates otherwise.

(1) Custodial Officer Certification - Service certification
to the ERS for those employees whom the Agency has determined
are eligible for service credit as a custodial officer, which provides
an additional one-half (0.5) percent retirement incentive when such
employees have 20 or more years service credit as a custodial officer
[Employees Retirement System based on meeting the eligibility
requirements within subsection (d)(1) of this section].

(2) [Direct] Inmate/Defendant [ Confinee] Contact -
When an employee’s job assignment requiresregularly planned
[routine] contact with, and in the close proximity to, inmates/
defendants [the general inmate/confinee population in close proximity
to inmates/confinees] without the protection of bars, doors, security
screens, or similar devices [etc ]. Such assignments [contact would]
normally involve supervision or the potential for supervision of
inmates[ /confinees] in i nmate housing areas, educational or [and]
recreational facilities, industrial shops, kitchens, laundries, medical
areas, agricultural shops or [and] fields, or in any [and] other areas
[whether] on or away from Agency property.

(c) Procedures.

(1) An employee who was receiving custodial officer cer-
tification and hazardous duty pay on August 31, 1985, shall continue
to receive custodial officer certification and be paid hazardous duty
pay, provided he or she remains in the same position held on August
31, 1985. A change in position, whether by promotion or otherwise,
except by reclassification or title change required by the Legislature
or State Classification Officer, to a position that does not qualify for
custodial officer certification and hazardous duty pay provisions in
accordance with this rule shall cause the employee to become ineli-
gible for such certification and pay.

[(c) Hazardous Duty Pay.]

[(1) For the biennium beginning September 1, 1995, the
Agency is authorized to pay hazardous duty pay at a rate of $7.00
per month for each year of State service up to and including the 30th
year for those employees authorized to receive hazardous duty pay.]

[(2) Full-time employees and officials of the Parole
Division who have routine direct contact with inmates/confinees of
any penal or correctional institution or with administratively released
prisoners subject to the jurisdiction or supervision of the Parole
Division are authorized to receive hazardous duty pay.]

[(3) All employees authorized hazardous duty pay shall
be required to complete all training as may be prescribed by

departmental policies. The appropriate Division Director may waive
any portion or all of the training requirements.]

(2) [(d) Procedures for] Custodial Officer Certification
[and Hazardous Duty Pay]. In addition to those employees described
in paragraph (1) of this subsection, the following employees are
eligible for custodial officer certification:

[(1) The following employees are eligible for custodial
officer certification and hazardous duty pay]:

(A) all persons classified as Correctional Officer I
through Warden, including Training Officers and Special Operations
Reaction Team Officers;

(B) all other employees assigned to work on a unit/
facility and whose job [routinely] requires routine inmate/defendant
contact [direct contact with inmates/confinees]. Examples include,
but are not limited to, the following: Farm Managers, Livestock Su-
pervisors, Maintenance Foremen, Shop Foremen, Medical Assistants,
Food Service Supervisors, Stewards, Education Consultants, Com-
modity Specialists, and Correctional Counselors;

(C) employees assigned to positions in administrative
offices whose job requires routine inmate/defendant contact [ direct
contact with inmates/confinees] at least 50 percent [%] of the time.
Supervisors of such positions must provide documentation explaining
how inmate/defendant contact time shall be recorded and maintained
in order to justify custodial officer certification. [Managers must
document and submit the criteria used to verify this eligibility.
] Examples of such positions include, but are not limited to,
the following: Investigators, Compliance Monitors, Accountants
routinely required to audit unit/facility operations, Sociologists,
Interviewers, Classification Officers, and Supervisor Counselors;

(D) employees in administrative positions whose jobs
require response to emergency situations involving inmate/defendants
[inmates/confinees]. Examples include: the Executive Director,
Deputy Director, Institutional Division Director, some Assistant
Directors, and not more than 25 Administrative Duty Officers.

(3) Hazardous Duty Pay Authorized Positions. In addi-
tion to the employees described in paragraph (1) of this subsection,
employees in the following positionsmay receive hazardousduty pay:

(A) employees in positions authorized for custodial
officer certification;

(B) employees and officials of the Parole Division
who have routine direct contact with inmates of any penal or
correctional institution or with administratively released prisoners
subject to the jurisdiction or the supervision of the Parole Division.

[(2) Employees receiving custodial officer certification
and hazardous duty pay on August 31, 1985, who do not meet the
criteria in paragraph (1) of this subsection shall continue to receive
custodial officer certification and be paid hazardous duty pay only for
so long as they remain in their current position. A change in position,
whether by promotion or otherwise, except by reclassification or title
change required by the Legislature or State Classification Officer,
to a position that does not qualify for custodial officer certification
and hazardous duty pay under provisions of paragraph (1) of this
subsection causes the person to become ineligible for such pay.]

[(3) In requesting authorization to receive custodial
officer certification and hazardous duty pay, the following procedures
shall be followed.]

[(A) The Employee Classification Section of the
Huntsville Human Resources Department, or its successor office or
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function within the Agency, shall conduct a review of the position for
which custodial officer certification and hazardous duty pay is sought
and shall document conformance with the criteria listed in paragraph
(1) of this subsection. ]

[(B) The Human Resources Department shall forward
the request (complete with state title, working title, and job number)
to the Executive Director or appropriate Division Director who shall
review the request and approve or disapprove. Approved requests
shall be presented to the Board of Criminal Justice at the next regular
meeting of the Board. Disapproved requests shall be returned to the
originating supervisor.]

[(C) The Board shall take the request into considera-
tion, review the conformance with paragraph (1) of this subsection,
and either approve or disapprove the request.]

[(D) Custodial officer certification shall become effec-
tive on the first day of occupancy in the position authorized to receive
custodial officer certification and hazardous duty pay by Board ac-
tion.]

[(4) The Executive Director shall use the eligibility
requirements listed in paragraph (1) of this subsection to determine
custodial officer certification. The names of employees and the
amount of service each performed as a custodial officer during each
fiscal year shall be certified to the Employee Retirement System.]

(4) [(e)] The Agency [department] shall file a report
annually with the Governor’s Office and the Legislative Budget Office
indicating the numbers and position titles of employees authorized to
receive hazardous duty pay.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803718
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Chapter 157. State Jail Felony Facilities
The Texas Department Criminal Justice proposes the repeal
of §§157.5, 157.7, and 157.10 and amendments to §§157.1,
157.3, 157.23, 157.25, 157.29, 157. 31, 157.33, 157.35,
157.41, 157.43, 157.45, 157.47, 157.49, 157.51, 157.53,
157.55, 157.57, 157.59, 157.63, 157.81, 157.83, 157.87,
157.89, 157.93, 157.95, and 157.97, concerning Standards for
State Jail Felony Facilities. The revisions incorporate updated
language, and deletion of references to "Mode I" and "Mode
II" state jail facilities to be replaced with "state operated" and
"privately operated" facilities. Some wording has been changed
to reflect changes in law as authorized by the Legislature. Other
changes remove Community Justice Assistance Division and
replaces with State Jail Division as the authority.

Mr. David P. McNutt, Deputy Director for Financial Services,
has determined that for each year of the first five years the
rules are in effect there will be no fiscal implications for state or

local government as a result of enforcing or administering these
changes as proposed.

Mr. McNutt also has determined that for each year of the first
five years the public benefit anticipated as a result of enforcing
the proposed amendments will be the more efficient operation of
State Jail facilities. There will be no effect on small businesses.
There will be no anticipated economic costs to persons who are
required to comply with the amendments as proposed.

Comments should be directed to Carl Reynolds, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711. Written comments from the general public
should be received within 30 days of the publication of this
proposal.

Subchapter A. Admissions and Allocations
37 TAC §157.1, §157.3

The amendments are proposed under V.T.C.A. Government
Code, Chapter 507, which provides the Department of Criminal
Justice, State Jail Division, with the authority to promulgate
rules.

There is no cross reference to statute.

§157.1. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Agency and TDCJ - Used interchangeably to mean
The Texas Department of Criminal Justice.

(2) Board - The Texas Board of Criminal Justice.

(3) CJAD - The Community Justice Assistance Division
of the Texas Department of Criminal Justice.

(4) CSCD - Community Supervision and Corrections
Department.

(5) Division and State Jail Division - Used interchange-
ably to mean the State Jail Division of the Texas Department of
Criminal Justice.

(6) Facility and State jail - Used interchangeably to mean
a state jail felony facility as authorized in Texas Government Code,
Chapter 507.

(7) Facility Administrator - The individual assigned to
oversee and manage the day to day operations of a state jail felony
facility(i.e. Warden).

(8) Inmate, confinee, and offender -A person who is
sentenced or revoked to a state jail facility for a state jail felony
offense or is confined in said facility as an initial or modified condition
of community supervision after having been placed on community
supervision for a state jail felony offense.[A person who is convicted
of a state jail felony offense whose suspended sentence is revoked or
who is required to submit to a term of confinement in a state jail as
an initial condition of community supervision.]

(9) State operated facility - A state jail constructed and
operated by The Department of Criminal Justice under contract with
the state jail division.

(10) Privately operated facility - A state jail constructed
and operated by either a county, a community supervision and
corrections department, or a private vendor, through a contract with
the TDCJ. The term also includes a facility constructed and operated
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for the confinement of felons under a contract described by Code of
Criminal Procedure, Article 42.12, §24.

(11) Qualified - A person whose training, education, and/
or experience specifically qualifies him or her to do the job indicated
in the standard.

(12) Variance - A deviation from the physical plant
standards.

(13) Waiver - A deviation from the operational standards.

[Mode One state jail - A state jail constructed and operated
by the institutional division under contract with thestate jail division.]

[Mode Two state jail- A state jail constructed and operated
by either a county, a community supervision and corrections depart-
ment, or a private vendor, through a contract between the community
justice assistance division and the community supervision and correc-
tions department. The term also includes a facility constructed and
operated for the confinement of felons under a contract described by
Code of Criminal Procedure, Article 42.12, §24. ]

§157.3. Admissions to State Jails.

(a) After the entry of an order by a judge for admission
of an offender to a state jail, the placement determination shall be
made by the TDCJ Office of Admissions. [Mode One and Mode Two
state jails shall be treated as interchangeable for purposes of making
placement determinations. ] Placement shall be made in the state jail
designated as serving the county in which the offender resides unless:

(1)-(4) (No change.)

(b)-(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803726
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
37 TAC §§157.5, 157.7, 157.10

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Criminal Justice or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeals are proposed under V.T.C.A. Government Code,
Chapter 507, which provides the Department of Criminal Jus-
tice, State Jail Division, with the authority to promulgate rules.

There is no cross reference to statute.

§157.5. Regional Allocation Policy.

§157.7. Intra Regional Allocation Policy.

§157.10. Designation of Facilities as State Jails.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803725
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Subchapter B. Operational Standards
37 TAC §§157.23, 157.25, 157.29, 157. 31, 157.33, 157.35,
157.41, 157.43, 157.45, 157.47, 157.49, 157.51, 157.53,
157.55, 157.57, 157.59, 157.63

The amendments are proposed under V.T.C.A. Government
Code, Chapter 507, which provides the Department of Criminal
Justice, State Jail Division, with the authority to promulgate
rules.

There is no cross reference to statute.

§157.23. Administration, Management, and Operations.

(a) General administration. Each state jail facility will
comply with all applicable TDCJ and state jail directives, policies,
procedures, and standards. [have a written body of policy and
procedure which establishes the facility’ s goals, objectives, standard
operating procedures, and a system of regular review.]

(b) Purpose and mission. Each facility will have a written
document delineating the facility’s mission, as approved by the TDCJ.
[ This document is reviewed by TDCJ staff at least annually and
updated as needed. ]

[(c) Policy and goal formulation. The facility administrator
will formulate goals for the facility at least annually and translate
them into measurable objectives.]

(c) [(d)] Employee participation. The facility administrator
will establish a process to provide that employees participate in the
formulation of facility policies, procedures, and programs.

[(e) Outside participation. The facility administrator will,
through written policy, procedure, and practice, demonstrate that re-
lated community agencies with which the facility has contact partic-
ipate in policy development, coordinated planning, and interagency
consultation.]

(d) [(f)] Table of organization. Each facility will have
a written document describing the facility’s organization. The
description includes an organizational chart that groups similar
functions, services, and activities in administrative subunits. [This
document is reviewed annually, and specifies the roles and functions
of employees of other agencies providing a service to the facility.]

(e) [(g)] Policies and procedures manual. The policies and
procedures for operating and maintaining the facility and its satellites
shall be specified in a manual that is accessible to all employees and
the public. Any policies and procedures that may compromise the
security of the facility may be withheld from the public. This manual
shall be reviewed at least annually and updated as needed. These
manuals will be submitted for approval by the State Jail Division
Director 60 days prior to acceptance of offenders into the facility.
Offenders cannot be accepted into the facility until approval is granted
by TDCJ. Changes to the manuals must have the approval of the State
Jail Division Director prior to implementation of those changes.
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(f) [(h)] Monitoring and assessment. The facility adminis-
trator will follow [develop] written policy, procedure, and practice to
provide that operations and programs [ that] are monitored through
inspections and reviews. This regular self-monitoring of operations
and programs will be separate from external or continuous inspection
conducted by other agencies, including TDCJ audits and inspections.

(g) [(i)] Routine reports. The facility administrator shall
ensure that quarterly reports on the facility’s activities are provided to
the TDCJ and the community justice councils for that region. These
reports will [are in writing and] include major developments in each
department or administrative unit, major incidents, population data,
assessment of staff and offender morale, and major problems and
plans for solving them.

(h) [(j)] Media access. The facility administrator shall,
through written policy, procedure, and practice, grant representatives
of the media access to the facility consistent with preserving
offender’s right to privacy and maintaining order and security.

(i) [(k)] Waiver. The TDCJ may grant a waiver, to a state
jail facility administrator/operator, from a state jail facility standard
upon receipt and approval of a request for waiver by the State Jail
Division Director. The request for waiver must include a plan to
comply with said standard by a specific date, and an explanation as to
why the facility is not currently in compliance with said standard. If
the waiver is approved by the State Jail Division Director, the waiver
becomes part of the audit record for compliance with that standard.

(j) [(l)] Compliance with standards. Compliance with all
state jail standards is required of all agencies, governmental units,
individuals, and private operators responsible for the operations and/
or provision of services, in whole or in part, of TDCJ state jail
facilities.

(k) [(m)] Budget. The facility administrator shall operate
from an annual budget in a manner consistent with good accounting
practices and approved by the TDCJ. The budget shall be prepared
and submitted to the TDCJ State Jail Division [budget] office in a
format as required and within the provisions as outlined by the TDCJ
budget office.

(l) [(n)] Complaint notice. Each facility administrator shall
have posted, in conspicuous public and common areas of each facility,
a sign notifying offenders and members of the public that they can
direct written complaints to the TDCJ. The sign shall include the
mailing addresses for the state jail division, the community justice
assistance division and TDCJ internal affairs.

§157.25. Personnel.

A written body of policy and procedure establishes the facility’s
staffing, recruiting, promotion, benefits, and review procedures for
employees.

(1)-(2) (No change.)

(3) Qualifications. The qualifications, authority, and
responsibilities of the facility administrator and all employees [other
appointed personnel] will be equal to or greater than the qualifications
and standards established in the Texas Department of Criminal
Justice for employees in like employment [specified in writing by
the responsible government agency].

[(4) Education and experiences. The qualifications for
the position of facility administrator shall include at a minimum
the following: a bachelor’ s degree in an appropriate discipline;
five years of related administrative experience; and demonstrated
administrative ability and leadership. The degree requirement may
be satisfied by completion of a career development program that

includes work-related experience, training, or collegecreditsat a level
of achievement equivalent to the bachelor’s degree.]

(4) [(5)] Staff representation. Significant efforts, consis-
tent with TDCJ Personnel Policies and Procedures, in the case of
facilities operated by TDCJ, shall be made to employ persons with
racial and cultural backgrounds similar to the offender population be-
ing served.

[(6) Employee Qualifications and Standards. Employee
qualifications and standards will be equal to or greater than the
qualifications and standards established in the TDCJ for employees
in like employment.]

[(7) Due Diligence. The facility administrator shall
exercise due diligence to fill any vacant positions within 30 days after
the date the position becomes vacant. In the event that a position
remains vacant for longer than 30 days, the facility administrator
shall immediately notify the state jail division of that fact and provide
evidence that due diligence has been exercised.]

§157.29. Eligibility for Placement.

Except as provided in §157.31 of this title (relating to Use of
Facility for Other [Transfer] Inmates), only a personsentenced for
[convicted of] a state jail felony offenseor one who is placed on
community supervision for a state jail felony offense and [whose
suspended sentence is revoked or] who is required to submit to a
term of confinement as an initialor modified condition [condition]
of community supervision may be confined in a state jail.

§157.31. Use of Facility forOther [Transfer] Inmates.

(a) The division [SJD], with the approval of the Texas
Board of Criminal Justice, (TBCJ) may designate one or more state
jail felony facilities or discrete areas within one or more state jail
felony facilities to treat inmates who are eligible for confinement
in a substance abuse felony punishment facility under Government
Code, §493.009, or to house inmates who are eligible for confinement
in a transfer facility under, Government Code, §499.159. [jails
or semiautonomous management units within state jails as transfer
facilities to house inmates who are eligible for confinement under
Government Code, §499.152.] To the fullest extent practicable,
persons eligible under §157.29 of this title (relating to Eligibility
for Placement) and transfer facility inmates shall be kept physically
segregated.

(b) The board may only approve the designation of a state jail
or semiautonomous management unit within a state jail as a transfer
facility if the designation does not deny placement of a person eligible
under §157.29 of this title in a state jail. To the extent practicable
and cost-effective, the board will not designate a privately operated
[Mode Two ] state jail or a semiautonomous management unit of a
privately operated [Mode Two] state jail as a transfer facility unless
all state run [Mode One] state jails have been designated for use, and
are being used, as transfer facilities.

(c)-(d) (No change.)

§157.33. Security and Control.

The facility shall use a combination of supervision, inspection,
accountability, and clearly defined policies and procedures on use
of force to promote safe and orderly operations.

(1) Operations manual. Each facility will develop and
maintain a manual containing all procedures for facility security and
control, with detailed instructions for implementing these procedures.
The manual is available to all staff, reviewed at least annually by
the facility administrator and updated if necessary. In the case of
facilities operated by TDCJ,or those privately operated and overseen
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by TDCJ, the State Jail Division Director shall develop and maintain
a uniform operations manual.

(2)-(3) (No change.)

(4) Post orders. Each facility will maintain written orders
for every correctional officer post. These orders are reviewed [
annually] and updated if necessary.

(5) Personnel notification. Written policy, procedure, and
practice will provide that personnel read the appropriate post order
each time they assume a new post [and sign and date the post order].

(6)-(8) (No change.)

(9) Permanent log. Facility administrators will ensure
that written policy, procedure, and practice require that correctional
staff maintain [apermanent log] and prepare shift activity reports
that record routine information, emergency situations, and unusual
incidents.

(10) Patrols and inspections. Facilities will maintain
written policy, procedure, and practice to ensure that supervisory staff
conduct a daily patrol, including holidays and weekends, of all areas
occupied by offenders [and submit a daily written report to their
supervisor]. Unoccupied areas are to be inspected weekly.

(11)-(14) (No change.)

(15) Use of restraints. Facility administrators shall ensure
that written policy, procedure, and practice provide that instruments
of restraint, such as handcuffs, irons, and straight jackets, are never
applied as punishment [and are applied only with the approval of
the facility administrator or designee]. This policy shall include a
description of the routine use of restraints.

(16)-(26) (No change.)

(27) Use of weapons. Facility administrators will develop
written policy and procedure to govern the use of weapons,consistent
with TDCJ’s policies and procedures regarding the same. [and
include the following listed requirements.]

(A)-(F) (No change.)

(28) (No change.)

(29) Monthly inspections. Facility administrators will
ensure that written policy, procedure, and practice provide for a
comprehensive and thorough monthly inspection of the facility by
a qualified [collateral ] duty officer for compliance with safety and
fire prevention standards. There is a weekly fire and safety inspection
of the facility by a qualified departmental staff member. This policy
and procedure is reviewed annually and updated as needed,by the
facility administrator.

(30)-(32) (No change.)

(33) Emergency plans. Facility administrators will ensure
that facility personnel are trained in the implementation of written
emergency plans,and will insure that written policy, procedures, and
practice specify the means for the immediate release of offenders
from locked areas in case of emergency and provide for a backup
system.

(34) Evacuation procedures. Each facility will maintain
a written evacuation plan to be used in the event of fire or major
emergency. The plan is certified by an independent, outside inspector
trained in the application of national fire safety codes and is reviewed
annually by the facility administrator, updated if necessary, and
reissued to the local fire jurisdiction. The plan includes the following:

(A)-(E) (No change.)

[(35) Emergency release. Facility administrators will
ensure that written policy, procedure, and practice specify the means
for the immediate release of offenders from locked areas In case of
emergency and provide for a backup system.]

(35) [(36)] Work stoppage. Each facility will maintain
written plans that specify the procedures to be followed in situations
that threaten facility security. Such situations include but are not
limited to: natural disasters; riots; hunger strikes; disturbances; work
stoppages; and the taking of hostages. These plans are made available
to all applicable personnel, are reviewed at least annually by the
facility administrator and updated as needed.

(36) [(37)] Escapes. Facility administrators will ensure
that there are written procedures regarding escapes; these procedures
are reviewed at least annually by the facility administrator and
updated if necessary.

(37) [(38)] Internal affairs investigations. TDCJ Internal
Affairs may investigate allegations at state jail facilities in accordance
with TDCJ State Jail Directives. TDCJ Internal Affairs will have
primary responsibilities for investigations or excessive/unnecessary
force, harassment and retaliation, inmate death, major criminal
investigations, escapes (per TDCJ escape plan) and will assist in
major staff misconduct inquires when requested by the facility
administrator.

(38) [(39)] Internal affairs access to information. TDCJ
Internal Affairs shall have complete and unrestricted access to inmate/
staff records, etc., when conducting official inquiries. Office space
and support shall be provided to TDCJ Internal Affairs when at a
facility on official business.

§157.35. Rules and Discipline.
The facility rules of conduct, sanctions, and procedures for violations
are defined in writing and communicated to all offenders and staff.
Disciplinary procedures are carried out promptly and with respect for
due process.

(1) Rules of conduct. Facility administrators shall
provide all offenders and staff with written rules of offender conduct
which specify acts prohibited within the facility and penalties that
can be imposed for various degrees of violation. The written rules
are reviewed annuallyby the facility administrator and updated if
necessary.

(2)-(15) (No change.)

§157.41. Institutional Services.
All incoming offenders undergo thorough screening and assessment
at admission and receive thorough orientation to the facility’s
procedures, rules, programs, and services.

(1) Reception and orientation. Each facility will maintain
written policies and procedures to govern the admission of offenders
new to the system and are reviewed annually by the facility
administrator and updated if necessary. These procedures include
at a minimum the following:

(A)-(P) (No change.)

(2)-(3) (No change.)

§157.43. Classification.
Offenders are classified to the most appropriate level of custody and
programming both on admission and on review of their status.

(1) Written classification plan. Facility administrators
shall ensure that written policy, procedure, and practice provide for
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a written offender classification plan in terms of level of custody
required, housing assignment, and participation in correctional pro-
grams. [They are reviewed at least annually and updated if necessary.]

(2)-(5) (No change.)

§157.45. Food Service.

Meals are nutritionally balanced, well-planned, and prepared and
served in a manner that meets established governmental health and
safety codes.

(1) Food service management. Food service operations
shall be supervised by a full-time staff member who is experienced in
institutional food preparation or quantity [mass] food management.

(2)-(3) (No change.)

(4) Menu planning. Facility administrators shallensure
that [establish] written policy, procedure, and practice to require that
food service staff plan menus and follow the plan. The planning and
preparation of all meals should take into consideration food flavor,
texture, temperature, appearance, and palatability.

(5) Medical [Special] diets. Each facility will, through
written policy, procedure, and practice, provide for special diets as
prescribed by appropriate medical or dental personnel.

(6) Religious dietary policy. Each facility will, through
written policy, procedure, and practice, provide for religious diets
as prescribed by the chaplaincy department [abstinence from eating
those food items served to the general population that are prohibited
by the offender’ s religion, and for replacement of those items with
comparable dietary alternatives].

(7) Exclusion as discipline. Facility administrators shall
ensure that written policy precludes the use of food as a disciplinary
measure,except as noted in the Administrative Segregation Plan.

(8) (No change.)

(9) Training requirement. Facility administrators shall
provide that all staff and other persons are trained in the safe use of
[the] equipment [safety procedures to be followed in the food service
department].

(10) Health protection. Facility administrators shall
[develop and] maintain written policy, procedure, and practice to
provide for adequate health protection for all offenders and staff in
the facility and offenders and other persons working in food service,
to include the following:

(A)-(B) (No change.)

(C) All food handlers are instructed and signs are
posted to remind food handlers to wash their hands on reporting to
duty , [and] after using toilet facilities,or when needed to keep them
clean.

(D) Offenders and other persons working in food
service areinspected [monitored] each day for health and cleanliness
by the director of food services (or designee),and inspection is
documented .

(11) Facilities and equipment. Each facility shall main-
tain written policy, procedure, and practice to require weekly inspec-
tions of all food service areas, including dining and food preparation
areas and equipment, by administrative, medical, safety, or dietary
personnel; these may include the person supervising food service op-
erations or his/her designee. Refrigerator and water temperatures are
checked daily by administrative, medical, safety or dietary personnel.

(12) (No change.)

§157.47. Sanitation and Hygiene.
The facility’s sanitation and hygiene program complies with applica-
ble regulations and standards of good practice to protect the health
and safety of offenders and staff.

(1) Sanitation inspections. Each facility will maintain
[provide] written policy, procedure, and practice to require the
following inspections:

(A) (No change.)

(B) comprehensive and thorough monthly inspections
by a risk management [safety/sanitation] specialist; and

(C) (No change.)

(2) Documentation. The facility shall comply with all
applicable laws and regulations of the governing jurisdiction, and
there will be documentation [by an independent, outside source] that
any past deficiencies noted in annual inspections have been corrected.

(3)-(6) (No change.)

(7) Protective clothing. Each facility shall maintain
[establish] written policy, procedure, and practice to provide for
the issue of appropriate clothing to those participating in special
work assignments and, when appropriate, protective clothing and
equipment to offenders.

(8)-(10) (No change.)

§157.49. Health Care.
The facility provides comprehensive health care services by qualified
personnel to protect the health and well-being of offenders.

(1) Standards for health services in jails. To ensure
quality services, each state jail facility shall obtain and maintain
accreditation with the National Commission on Correctional Health
Care as described in the Standards for Health Services in Prisons.

(2) Delivery of services. Each facility shall maintain
written policy and procedure to include at least one copy of current
TDCJ Health Services Policy and Procedures Manual, to provide
for the delivery of health care services, including medical, dental,
and mental health services, under the control of a designated health
authority. The Unit shall also develop and maintain addenda to this
TDCJ Health Services Policy and Procedure Manual for such policy
that requires specific procedures to be developed at the facility level.
When this authority is other than a physician, final medical judgments
rest with a single designated responsible physician licensed in the
state. Arrangements are made with health care specialists in advance
of need. The health authority shall systematically determine health
care personnel requirements in order to provide offender access to
health care staff and services.

(3) Responsible authority. Facility administration shall
ensure written policy, procedure, and practice provide that all medical,
psychiatric, and dental matters involving medical judgment are the
sole province of the responsible physician and dentist, respectively.

(4) Quarterly meetings and reports. Each facility shall
maintain written policy, procedure, and practice to provide that the
health authority meets with the facility administrator at least quarterly
and submits annual statistical summaries and quarterly reports on the
health care delivery system and health environment. In addition,
there is a Health Service staff meeting at least monthly to review
administrative procedural issues.

(5) Annual review. Each unit addendum to the TDCJ
Health Services Policy and Procedures Manual [policy, procedure,
and program in the health care delivery system] shall be reviewed at
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least annually by the appropriate health care authority and revised if
necessary. Each document bears the date of the most recent review
or revision and signature of the reviewer.

(6)-(8) (No change.)

(9) Preventive Medicine. Each facility administrator shall
maintainacopy of the TDCJ infectious control manual which contains
written policy, procedure, and practice to provide for preventive
treatment, therapy and patient education regarding communicable
diseases.

(10) Personnel. Appropriate state and federal licensure,
certification, or registration requirements and restrictions shall apply
to personnel who provide health care services to offenders. The
duties and responsibilities of such personnel are governed by written
job descriptions approved by the health authority,reviewed at
least annually by the unit health authority and updated as needed.
Verification of current credentials and job descriptions shall be on
file in the facility.

(11) (No change.)

§157.51. Health Screenings and Examinations.

(a) Preliminary screening. Facility administrators shall
ensure that written policy, procedure, and practice require medical,
dental, and mental health screening to be performed by health-
trained or qualified health care personnel on each offender, excluding
intrasystem transfers, on the offender’s arrival at the facility. All
findings are recorded on a form approved by the health authority.
The screening includes at least the following:

(1) Inquiry to:

(A)-(B) (No change.)

(C) mental health [problems];

(D)-(E) (No change.)

(F) possibility of pregnancy;[ and]

(G) other health problems designated by the respon-
sible physician; [.]

(H) medication taken;

(I) allergies.

(2) Observation of:

(A) (No change.)

(B) body deformities, ease of movement, etc.; [and]

(C) condition of skin, including trauma markings,
bruises, lesions, jaundice, rashes and infestations, and needle marks
or other indications of drug abuse;and [.]

(D) persistent cough or lethargy.

(3) (No change.)

(b)-(d) (No change.)

(e) Dental screening and examination. The facility health
authority shall ensure written policy and procedure require that dental
care is provided to each offender under the direction and supervision
of a dentist, licensed in the state, as follows:

(1)-(3) (No change.)

(4) dental treatment, not limited to extractions,is
provided according to a treatment plan, based upon established

priorities; and [within three months of admission when the health
of the offender would be adversely affected; and]

(5) (No change.)

(f) First aid. First aid kits shall be available in designated
areas of the facility based on need. The health authority approves the
contents, number, location, and procedures for documented monthly
inspection and replenishing of the kits.

(g)-(k) (No change.)

§157.53. Offender Programs.

Programs designed to address specific offender risk and needs offer
the greatest opportunity to have a positive impact in changing criminal
behavior.

(1)-(5) (No change.)

(6) Minimum requirements for offender rehabilitative
treatment. Based upon offender classification and assessment, an
individualized treatment plan (ITP) will be developed for each
offender by the receiving state jail facility. The facility administrator
will ensure that the activities that are necessary to meet the needs
identified in the ITP for each offender are made available, subject to
facility resources. Treatment activities identified in the ITP should
be prioritized based upon need,length of stay and availability.

(7) Case management services. Facility management
shall include written policy, procedure, and practice to provide that
a case manager will be assigned to each offender to monitor and
evaluate the progress of the offender’s achievement of the plan. The
case manager will be responsible for determining changes to that plan
(where progression or regression dictate) and to provide guidance to
that offender toward successful accomplishment of the plan. In those
instances where case managers are not provided by the approved
unit staffing plan, departments providing those services indicated by
the offenders ITP, will monitor the offenders’ progress and make
departmental changes where necessary to assist that offender towards
successful accomplishment of the plan.

(8) Reintegration model.

(A) (No change.)

(B) TDCJ [CJAD] shall promulgate a uniform, one-
page form notice to the sentencing judge for reporting every 90
days on an offender who is confined in the facility as a condition
of community supervision or as a sanction imposed as a modification
of community supervision . [serving a sentence to confinement and
who has been confined less than 365 days]. The form shall allow
facility directors to indicate, in an abbreviated format, the offender’s
programmatic progress, conduct, and conformity to the rules of the
facility, including the offender’s compliance with the requirement to
develop a transition plan. The form shall also provide the opportunity
for the judge to request further information.

(C)-(D) (No change.)

(9) Basic program design. All programs shall be
designed to be presented in specific "sections" so that offenders may
complete those sections within a 90-day cycle, where appropriate [
except that sections with shorter cycles may be designed for offenders
confined for up to 60 days as a condition of community supervision].

(10) Educational/vocational programs. Facility admin-
istrators will ensure written policy, procedure, and practice provide
that, at a minimum, each facility will offer adult basic education,
GED preparation and GED classes and English as a second language
(where necessary). Offender participation will be predicated upon
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specific educational assessments determining specific need for any or
all of these programs. Computer-assisted learning labs will be utilized
to better address individual learning rates. Each facility shall develop
vocational programs designed to address local/regional needs. The
facility staff, the local community justice councils, Texas Workforce
[Employment] Commission, Texas Rehabilitation Commission, and
local employers will determine the local need.

(11)-(15) (No change.)

(16) Offender work plan. The facility has a written
offender work assignment plan that provides for offender work
opportunities, subject to the number of work opportunities available
[and the maintenance of facility security].

(17) Work requirement. The facility administrator shall
require all offenders to participate in an approved education, training
and /or work program, if applicable [as prescribed by their supervi-
sion, treatment, and classification plan].

(18) (No change.)

§157.55. Mail, Telephone and Visitation.
A written body of policy and procedure governs the facility’s
mail, telephone, and visitation service for offenders, including mail
inspection, public phone use, and routine and special visits.

(1) Offender correspondence. Each facility will maintain
written policy and procedure that govern offender correspondence;
they are available to all staff and offenders, reviewed annually by
facility administration staff, and updated as needed.

(2)-(6) (No change.)

(7) Mail inspections. Facility administrators shallmain-
tain [establish] written policy and procedure to provide for the in-
spection of offender letters and packages to intercept cash, checks,
money orders, and contraband. A receipt is given to the addressee.

(8) Holding mail. Facility administrators shallmaintain
[establish] written policy, procedure, and practice to require that,
excluding weekends and holidays, incoming and outgoing letters are
held for no more than 24 hours and packages are held for no more
than 48 hours.

(9) Telephone. Each facility shall follow division written
policy, procedure, and practice in providing for offender access to
telephones.

(10) Routine visitation. The facility administrator shall
ensure that written policy, procedure and practice describe the number
of visitors an offender may receive and the maximum length of
each visit. Facility administrators shall maintain [develop and post]
a visitation schedule that takes into account the facility’s schedule,
space, and personnel constraints. Visitation is a privilege that may be
restricted as a disciplinary sanction, or for safety or security reasons.
Such restrictions may apply after administrative review by the facility
administrator.

(11) Special or extended visits. Special or extended
visits shall be governed by written policy, procedure, and practice
[ developed by facility administrators]. The facility administrator
shall maintain [establish] rules and procedures that allow and govern
a contact visitation program.

(12)-(13) (No change.)

§157.57. Library.
A written body of policy and procedure governs the facility’s library
program, including acquisition of materials, hours of availability, and
staffing.

(1) Comprehensive library services. Library services
shall be available to all offenders in state jail [detention ] facilities
library programs, including acquisition of materials, hours of avail-
ability, and staffing.

(2) (No change.)

(3) Selection and acquisition of materials. Facility
administrators shall maintain [ensurethat] written policy, [definesthe]
principle, purposes, and criteria used in selection and maintenance of
library materials.

(4) (No change.)

§157.59. Religious Programs.

A written body of policy and procedure governs the facility’s
religious programs for offenders, including program coordination and
supervision, opportunities to practice the requirements of one’s faith,
and use of community resources.

(1)-(2) (No change.)

(3) Chaplain access. Facility administrators shall ensure
that the chaplain or his/her designee has physical access to all areas
of the facility to minister to offenders and staff.

(4) (No change.)

(5) Opportunity to practice one’s faith. Facility adminis-
trators, in cooperation with the chaplains, will develop and maintain
written policy, procedure, and practice to provide that offenders have
the opportunity to participate in practices and observe tenets of their
religious faith. [that are deemed essential by the faith’s judicatory,
limited only by documentation showing threat to the safety of per-
sons involved in such activity or that the activity itself disrupts order
in the facility. ] Said participation in or observance of a particular
practice or tenet will not be allowed if said participation or observa-
tion conflicts with a rule, regulation, or policy of the facility that is
reasonably related to the legitimate penalogical interests of the facil-
ity.

(6) Chaplain assistance. When a religious leader of an
offender’s faith is not represented through the chaplaincy staff or
volunteers, the chaplain(s) shall assist the offender in contacting
such a person. That person shall be verified and approved by the
chaplain and meet the same qualifications for visitation privileges as
established by TDCJ’s policy and procedure. [That person shall have
the appropriate credentials from the faith judicatory and] Said person
may minister to the offender under the supervision of the chaplain.

(7)-(8) (No change.)

§157.63. Citizen Involvement and Volunteers.

A written body of policy and procedure establishes the responsibility,
screening, training, and operating procedures for a citizen involve-
ment and volunteer program.

(1)-(5) (No change.)

(6) Orientation and training. Each facility shall [ develop
and] maintain written policy, procedure, and practice to provide that
each volunteer completes an appropriate, documented orientation and/
or training program prior to assignment.

(7)-(8) (No change.)

(9) Participation in policy making. Facility administra-
tors shall ensure there is provision for volunteers to contribute sug-
gestions regarding [establishment of policy and procedure for the]
volunteer services program.
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(10) Application process for approved volunteers. Fa-
cility administrators shall ensure that policy, procedure, and practice
adhere to the TDCJ [Institutional Division] Administrative Directive
Ad-07.35, as revised, which establishes the process for approving
volunteers.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803727
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Subchapter C. Physical Plant Standards
37 TAC §§157.81, 157.83, 157.87, 157.89, 157.93, 157.95,
157.97

The amendments are proposed under V.T.C.A. Government
Code, Chapter 507, which provides the Department of Criminal
Justice, State Jail Division, with the authority to promulgate
rules.

There is no cross reference to statute.

§157.81. Building and Safety.
Compliance with professional building and fire safety codes helps to
ensure the safety of all persons within each facility.

(1) Building codes. Each facility shall conform to the
editions of the following codes, standards, and regulations, including
their supplements current at the completion of contract documents
unless federal, state, or local laws require otherwise. (Subject to
paragraph (3) of this section.) The design shall reference these codes
and standards in the applicable section of the documents:

(A)-(L) (No change.)

(M) American Gas Association (AGA [)]Certification
Standards);

(N)-(CC) (No change.)

(2)-(3) (No change.)

§157.83. Size, Organization and Location.
The question of facility size is most properly approached from the
dual perspectives of offender profile and facility mission. This
approach encourages flexibility, creativity, and innovation in meeting
safety and quality of life concerns.

(1) Functions. Space shall be allocated for, but not
limited to, the following functions:

(A)-(BB) (No change.)

(CC) classification testing (State operated facilities
[Mode One] only);

(DD)-(EE) (No change.)

(FF) offender reception (all State operated facilities
[Mode One], some privately operated facilities [Mode Two]);

(GG)-(JJ) (No change.)

(2)-(7) (No change.)

§157.87. Offender Housing.

Offender housing areas are the basis for institutional living and as
such must promote the safety and well-being of staff and offenders.
All offender areas shall provide unobstructed view of all offenders
by security staff from outside the secure areas.

(1)-(4) (No change.)

[(5) Padded cells. Padded cells shall accommodate one
offender each. At least one and, if necessary, additional violent cells
shall be provided in each facility for the temporary holding of violent
persons or persons suspected of insanity. The number of violent cells
shall not count toward the facility’ s rated capacity. Violent cells shall
include the following features and equipment.]

[(A) Size. The room or cell shall not have less than
40 square feet of clear floor space and a ceiling height of not less
than eight feet.]

[(B) Furnishings. The cell shall be equipped with a
hammock, not less than 2 feet 3 inches wide and 6 feet 3 inches
long, made of an elastic or fibrous fabric designed to minimize its
use to inflict self-injury. A shelf the length of the cell at least 2 feet
3 inches wide and not more than 8 feet above the floor covered with
padding material identical to that of the floor may be used in lieu of
the hammock. A flushing-type floor drain with control outside the
cell shall also be provided.]

[(C) Padding. Walls and inside door surfaces shall
be completely padded to the lower of ceiling or 10 feet high and
the floor shall be covered with a material to protect the offender
from self-injury. The type of quality materials used for padding and
floor covering shall be designed to prevent self-injury and have the
capability of being cleaned. It shall be fire-resistant and nontoxic.]

(5) [(6)] Bunks. Bunks shall be fire-resistant and not
less than 2 feet 3 inches wide and 6 feet 3 inches long. Bunks shall
be securely anchored and should have [lockable] storage at least 12
inches by 24 inches by 24 inches in size for each offender.

(6) [(7)] Water closets and lavatories. Water closets and
lavatories shall be constructed in such manner and of such material so
as to resist vandalism. A combination toilet and lavatory constructed
of vandal-resistant material is recommended.

(7) [(8)] Additional furnishings. For special management
cells, multiple-occupancy cells and dormitories may include desks
and seats (mandatory for single cells), lockers, mirrors, detention-type
electric light fixtures, detention-type heating and ventilation grilles
and showers. Where light fixtures or other appurtenances are recessed
in or otherwise made an integral part of walls or ceilings, provisions
should be made to prevent destruction or removal.

(8) [(9)] Dayrooms. Dayrooms shall be provided in close
proximity to all offender sleeping areas except for medical isolation
cells. Medical isolation cells do not get dayrooms. Space shall
be provided for varied offender activities. Different classifications
of offenders may only be mixed in accordance with the State Jail
Classification Plan.

(9) [(10)] Space requirements. Dayrooms for dormitories
shall accommodate not more than 54 offenders. Dayrooms shall
contain at least 40 square feet of clear floor space for one offender
plus 18 square feet of clear floor space for each additional offender.
Dormitory dayrooms may be contiguous with offender sleeping areas.

(10) [(11)] Space requirements. Dayrooms for multiple-
occupancy cells shall accommodate not more than 24 offenders.
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Dayrooms shall contain at least 40 square feet of clear floor space
for one offender, plus 18 square feet of clear floor space for
each additional offender. Multi-occupancy cell dayrooms shall be
separated from multi-occupancy cells with controlled access from
one to the other.

(11) [(12)] Furnishings. Dayrooms for dormitories and
multiple-occupancy cells shall be equipped with a toilet and lavatory
capable of providing drinking water for each group of eight offenders
or increment thereof. A mirror shall be provided at each lavatory. A
shower shall be provided for each group of 12 offenders or increment
thereof. Each dayroom shall be suitably furnished with, but not
limited to, seating and tables to accommodate the number of offenders
confined therein, one television for each group of 27 offenders, and
may provide dining facilities and other activities. A utility sink shall
be provided. Multiple-occupancy cell dayrooms shall be separated
from multiple-occupancy cells with controlled access from one to the
other.

(12) [(13)] Space requirements. Dayrooms for special
management cells shall contain at least 100 square feet of clear floor
space for the first offender and 18 square feet of clear floor space
for each additional offender. A maximum of four offenders shall be
permitted in any dayroom at any one time. The number of special
management dayrooms shall be at least 8.0% of the number of special
management cells.

(13) [(14)] Furnishings. Dayrooms for special management
cells shall contain a toilet, a lavatory capable of providing drinking
water, a table with seating for four offenders. They should also
contain, at a minimum, an exercise mat, a television, and a chinning
bar.

(14) [(15)] Holding rooms. Holding rooms shall accom-
modate no more than 12 offenders each and shall contain 40 square
feet of clear floor space for the first offender and 18 square feet
of clear floor space per each additional offender. Furnishings shall
include benches against the walls of the rooms to afford the best pos-
sible visibility of offenders by security staff. Each holding room for
two or more offenders shall provide a floor drain and cleanable floor
surface. Offender reception areas shall contain at least two single
occupancy holding rooms containing at least 40 square feet of clear
floor space. Each holding cell shall contain one toilet and lavatory
capable of dispensing drinking water.

(15) [(16)] Tables and benches. Tables and benches
should be constructed of materials which will reduce maintenance.
They shall be fire-resistant and securely anchored to floor or wall
surfaces. Benches shall be not less than 12 inches wide, and linear
seating dimensions shall be not less than 18 inches per person to be
seated at any one time. Stools shall not be less than 12 inches in
diameter.

[(17) Detoxification cells. Facilities that do not provide
offender reception areas shall provide one or more detoxification cells
containing the following.]

[(A) Seating. The detoxification cell shall be
equipped with stationary benches or bunks no higher than 8 feet
above the floor.]

[(B) Plumbing. The detoxification cell shall be
provided with one or more vandal-resistive flushing floor drains, or
vandal-resistive water closet/lavatory/drinking fountain combinations
with standard floor drains. The floor shall be properly pitched to
drains and plumbing shall have outside water shutoffs and controls.]

[(C) Cell size. The size of the detoxification cell
shall be determined by the anticipated maximum number of persons
received at any one time. A detoxification cell shall not accommodate
more than 12 persons and shall have a minimum of 40 square feet
of floor space for one person plus 18 square feet of floor space per
additional person.]

[(D) The floor and wall materials shall be durable and
easily cleaned.]

[(E) Supervision. The detoxification cell shall be
constructed to facilitate supervision of the cell area and to materially
reduce noise.]

(16) [(18)] Toilets. Should be constructed in such manner
and of such material so as to resist vandalism. A combination toilet
and lavatory constructed of vandal-resistant material is recommended.
Offenders should have access to toilets and hand-washing facilities 24
hours per day and are able to use toilets without staff assistance when
they are confined in their sleeping areas. Dormitory and multiple-
occupancy cell toilets are provided at the rate of one for every group
of eight offenders or increment thereof. Urinals may be substituted
for up to one-half of the toilets in male facilities.

(17) [(19)] Lavatories. Lavatories shall be constructed
in such manner and of such material so as to resist vandalism.
A combination toilet and lavatory constructed of vandal-resistant
material is recommended. Offenders have access to operable wash
basins with temperature controlled hot and cold running water in the
housing units at a minimum ratio of one lavatory for every eight
offenders.

(18) [(20)] Showers. Shower areas shall be not less than
2 feet 6 inches square per showerhead and not less than 7 feet high.
Construction should be of materials which resist the action of soap
and water and which cannot be easily damaged by acts of vandalism.
Drying areas of not less than 2 feet 6 inches square sloped to a drain
should be provided adjoining the shower entrance. Offenders have
access to operable showers with temperature controlled hot and cold
running water at a minimum ratio of one shower to every 12 offenders.
Water is thermostatically controlled to temperatures ranging from 100
to 108 degrees Fahrenheit to ensure the safety of offenders.

(19) [(21)] Accommodations for the disabled. All
facilities shall comply with the Americans with Disabilities Act
(42 United States Code, Section 12101 and 28 Code of Federal
Regulations Parts 35 and 36) and the State of Texas’ Elimination
of Architectural Barriers Act (Texas Civil Statutes, Article 9102).

§157.89. Environmental Conditions.

Environmental conditions significantly influence unit operations.
Acceptable standards for lighting, air quality, temperature, and noise
levels promote the health and well-being of staff and offenders while
enhancing unit order and security.

(1)-(2) (No change.)

(3) Natural light–offender sleeping areas. Detention-
grade windows and/or skylights shall be provided in all dormitories
and multiple occupancy cells. [Operable windows are required in
non-air conditioned offender housing areas.]

(4)-(15) (No change.)

§157.93. Administrative and Staff Areas.

All levels of staff must be provided with space sufficient to carry out
their responsibilities safely and effectively.

(1)-(3) (No change.)
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(4) Classification. Facilities shall provide adequate space
and equipment for the following functions:

(A) (No change.)

(B) classification case managers; [and]

(C) (No change.)

§157.95. Security.

The physical plant and layout supports and enhances the secure and
orderly function of each facility. The design of the facility shall
minimize the number of corrections officers required to maintain
adequate supervision through prudent arrangement of buildings and
spaces.

(1)-(7) (No change.)

(8) Offender reception. The TDCJ will determine if the
facility provides offender reception areas and, if so, they shall comply
with the following standards.

(A)-(B) (No change.)

[(C) Detoxification cells. Facilities shall provide one
or more detoxification cells.]

(C) [(D)] Shakedown area. Offender reception areas
shall provide an enclosed, heated area for an initial strip search of
arriving offenders.

(D) [(E)] Property and necessities handling area.
Offender reception areas shall provide secure spaces for staff to
receive and inventory offender property and distribute necessities.

(E) [(F)] Barber area. Offender reception areas shall
provide adequate space and equipment to cut the hair of incoming
offenders.

(F) [(G)] Showers. Offender reception areas shall
provide adequate showers in accordance with §157.87(20) of this
title (relating to Offender Housing).

(G) [(H)] Fingerprinting. Offender reception areas
shall provide adequate space and equipment for fingerprinting of-
fenders.

(H) [(I)] Photo ID. Offender reception areas shall pro-
vide adequate space and equipment for the production of a photo
identification card for each offender.

(I) [(J)] Assessment. Offender reception areas shall
provide at least one private interview room of at least 64 square feet
for the initial classification interview.

(J) [(K)] Incoming offender property. Offender
reception areas shall provide adequate secure space for the storage,
packing, and shipment of incoming offender property.

(K) [(L)] Incoming offender necessities. Offender
reception areas shall provide adequate secure storage space for
offender necessities.

(L) [(M)] Reception waiting areas. Offender reception
areas shall provide adequate space and benches for offenders waiting
for the various steps in their processing.

(M) [(N)] Pedestrian sallyports. Offender reception
areas shall be adjacent to and separated from multiple-occupancy
offender housing and classification processing areas with pedestrian
sallyports.

(N) [(O)] Commingling. Offender reception areas
shall prohibit contact between processed and unprocessed offenders.

(O) [(P)] Security. The physical arrangement of
spaces provides for adequate supervision of offenders by the least
number of security staff from the time the offenders leave the bus
until they leave the offender reception area.

(P) [(Q)] Offender reception housing. Facilities
shall provide separate housing for offenders undergoing assessment
diagnostic processing.

(9)-(11) (No change.)

§157.97. Construction Approval Rules.

(a) State operated [Mode One] facilities. The state jail
division shall consult with the engineering division of the TDCJ
for the design and construction of all state operated [ Mode One]
facilities.

(b) Privately operated [Mode Two] facilities. [CJAD shall
contract with or award grants to CSCDs to implement state jail
facilities. TheCSCDsmay contract with privatevendorsor thecounty
for the design, construction, and operation of Mode Two facilities.]
The division, with board approval, may contract with private vendors
or counties for the design, construction, and operation of Mode Two
facilities.

(c)-(d) (No change.)

(e) Information submissions. The applicant or applicant’s
representative shall furnish TDCJ information during the planning
and construction stages of any facility. Complete submittal of all
information presented to the applicants, including an analysis of
projected construction cost prepared by the architect or engineer and
projected costs of operation prepared by the architect or engineer shall
be made to TDCJ in no less than five days after said submissions are
made to the applicant. For projects performed under Design/Build,
Fast Track, Project Definition Services, and other alternative delivery
methods, the architect/engineer shall provide to TDCJ for approval
a schedule of submittals that approximate the stages of planning as
follows:

(1) (No change.)

(2) Design development. On completion of the design
development stage when drawings and other documents to fix and
describe the size and character of the entire project as to structural,
mechanical, and electrical systems, life safety and detention locking
systems, materials, cost estimates, and such other essentials as may
be appropriate are submitted to the applicant. An outline of staffing
requirements shall be submitted at this phase forprivately operated
facility [Mode Two] projects.

(3) Construction documents. On completion of all
construction documents including drawings and specifications setting
forth in detail requirements for the construction of the entire project
including necessary bidding information and bidding forms and
final cost estimates of construction cost and operation cost. These
documents shall include the conditions of the construction contract
or contracts and the form of agreement to be entered into between
the applicant and the contractor or contractors. Detailed staffing plans
shall be submitted at this stage for privately operated facility [Mode
Two] projects.

(f)-(k) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.
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TRD-9803728
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Chapter 160. Receipt and Disbursement of Work
Program Residents’ Earned Funds
37 TAC §§160.1–160.8

The Texas Department of Criminal Justice proposes amend-
ments to §§160.1- 160.8, concerning Receipt and Disbursement
of Work Program Residents’ Earned Funds. The amendments
primarily delete an unnecessary and inaccurate statutory refer-
ence.

David P. McNutt, Deputy Director for Financial Services, has
determined that for the first five year period there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections as proposed.

Mr. McNutt has also determined that for each year of the
first five year period the amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments as
proposed will be a cleaner version of already existing rules.
There will be no effect on small businesses. There will be no
anticipated economic cost to individuals.

Comments should be directed to Carl Reynolds, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711.

The amendments are proposed under the Government Code,
§492.013, which grants general rulemaking authority.

Cross reference to statute: §497.006.

§160.1. Conditional Work Program Contract.

Each inmate who agrees to be transferred to a work facility as
a resident in a training and employment program shall enter into
a conditional work program contract regarding the receipt and
disbursement of earned funds.[ (the Government Code, Texas Codes
Annotated, §496.054(b)(4)). ]

§160.2. Residents’ Contributions.

The voluntary agreement shall include provisions for the resident’s
contributions to the owner/operator/manager of the work facility. [(the
Government Code, Texas Codes Annotated, §496.054(4)(A)).]

§160.3. Distribution of Residents’ Contributions.

These contributions shall be distributed from the resident’s earnings
received for participation in the on-site industries training and
employment after deductions have been made to pay all applicable
state and federal taxes; not more than:

(1)-(2) (No change.)

(3) 5.0% of the resident’s earnings is to be used to
partially reimburse the Parole [Pardons and Paroles] Division for the
cost of supervision;

(4) (No change.)

(5) 20% of the resident’s earnings is to be distributed
toward the support of any legal dependents,as determined by the
Parole Division. If there are no such dependents, then 20% of the

resident’s earnings shall be allocated equally between the cost of
being quartered in the facility and the resident’s savings account for
the resident’s benefit upon release[ (the Government Code, Texas
Codes Annotated, §496.054(4)(A)) ].

§160.4. Maximum Deductions.

The total maximum deductions from the earnings of the resident shall
not exceed 80% of the resident’s earned funds. [(the Government
Code, Texas Codes Annotated, §496.054(4)(A).]

§160.5. Accounting.

The owner/operator/manager of the work facility shall keep and
maintain accurate accounts both electronically and with the ability
to reduce to hard copy of the receipt and distribution of said funds
earned by the resident. Such accounting is subject to inspection by
appropriate authorities including the Texas Department of Criminal
Justice Parole [Pardons and Paroles] Division.

§160.6. Transfer of Residents’ Funds upon Release .

Any amounts remaining in the resident’s designated savings account
at the time of the resident’s release shall be conveyed to the resident in
the form of a check or money order upon his release from the facility.
[ (the Government Code, Texas Codes Annotated, §496.054(b)(3) and
(4)). ]

§160.7. Transfer of Residents’ Funds upon Release to Another
Facility or Institution.

In the event the resident is transferred from the facility for any
reason, any funds held for the resident in any designated account
shall be transferred to the institution, agency, or responsible officer,
or department receiving custody of the resident for safekeeping
and administration for the resident’s benefit, in accordance with
the rules and regulations of the receiving institution, agency, or
responsible officer or department[,(the Government Code, Texas
Codes Annotated, §496.054(b)(3 and (4))].

§160.8. Discretion to Change Disbursement Percentages.

The Texas Department of Criminal Justice may change the percent-
ages of disbursements in each category (1-5) for good cause and
within the parameters of state and federal law upon 15 days written
notice of such change to the resident.[ (the Government Code, Texas
Codes Annotated, §496.054(b)(3) and (4)).]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803720
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Chapter 192. Parole Board and Parole Division
Administrative Matters
37 TAC §192.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Department of Criminal Justice or in the Texas Register
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office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Department of Criminal Justice proposes the repeal
of §192.1, concerning Administrative Review of Parole Panel
Actions. The repeal deletes language that describes a practice
that is obsolete and no longer within the agency’s authority.

David P. McNutt, Deputy Director for Financial Services, has
determined that for the first five year period there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section as proposed.

Mr. McNutt has also determined that for each year of the
first five year period the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal as proposed will
be a cleaner version of agency rules and regulations. There will
be no effect on small businesses. There will be no anticipated
economic cost to individuals.

Comments should be directed to Carl Reynolds, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711.

The repeal is proposed under the Government Code, §492.013,
which grants general rulemaking authority.

There is no cross reference to statute.

§192.1. Administrative Review of Parole Panel Actions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803721
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Chapter 195. Parole
The Texas Department of Criminal Justice proposes the repeal
of §195.61 and amendments to §§195.71, and 195.76-195.78,
concerning Parole. The repeal removes obsolete rule language
from the agency’s standards, but does not affect the ability of the
Board of Pardons and Paroles and the Parole Division of TDCJ
to impose and enforce conditions of release. The amendments
change references from the "Pardons and Paroles Division" to
the "Parole Division".

David P. McNutt, Deputy Director for Financial Services, has
determined that for the first five year period there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections as proposed.

Mr. McNutt has also determined that for each year of the
first five year period the repeal and amendments are in effect,
the public benefit anticipated as a result of enforcing the
amendments as proposed will be a cleaner version of already
existing rules as well as the removal of obsolete language.
There will be no effect on small businesses. There will be no
anticipated economic cost to individuals.

Comments should be directed to Carl Reynolds, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711.
37 TAC §195.61

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Department of Criminal Justice or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Government Code, §492.013,
which grants general rulemaking authority.

There is no cross reference to statute.

§195.61. Terms and Conditions of Parole.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803722
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
37 TAC §§195.71, 195.76-195.78

The amendments are proposed under the Government Code,
§492.013, which grants general rulemaking authority.

There is no cross reference to statute.

§195.71. Testing for Controlled Substances [Target Population].
A parole panel may require as a [Based upon reasonable evidence, it
shall be a] condition of parole or mandatory supervision that releasees
[who were convicted of any offense involving illicit substances, or
where an illicit substance(s) was involved or associated with the
commission of an offense, or where a releasee has a history of
addiction or dependency to an illicit substances(s) must] submit to
a program of testing for controlled substances. Sections 195.72
- 195.78 of this chapter (relating to Parole) describe the Parole
Division’s implementation of such testing. [Releasees may be
required to submit to a program of testing if evidence indicates
possible usage of illicit substances during their term of supervision.]

§195.76. Safety.
The Parole [Pardons and Paroles] Division shall develop adequate
infection control and safety precautions in the administration of the
drug testing program.

§195.77. Data Collection.
The Parole [Pardons and Paroles] Division shall provide for data
collection for statistical analysis and evaluation of the drug testing
program.

§195.78. Procedural Manual.
The Parole [Pardons and Paroles] Division shall develop a procedural
manual for drug testing that incorporates the policyrequirements
[requirement] of the Texas Board of Criminal Justice.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803723
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
Chapter 197. Mandatory Supervision
37 TAC §197.21

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Department of Criminal Justice or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Department of Criminal Justice proposes the repeal
of §197.21, concerning Rules and Conditions of Mandatory
Supervision. The repeal deletes language which is no longer
current, but does not affect the ability of the Board of Pardons
and Paroles and the Parole Division of TDCJ to impose and
enforce conditions of release.

David P. McNutt, Deputy Director for Financial Services, has
determined that for the first five year period there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section as proposed.

Mr. McNutt has also determined that for each year of the
first five year period the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal as proposed will
be a cleaner version of the agency’s standards. There will be
no effect on small businesses. There will be no anticipated
economic cost to individuals.

Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711.

The repeal is proposed under the Government Code, §492.013,
which grants general rulemaking authority.

There is no cross reference to statute.

§197.21. Rules and Conditions of Mandatory Supervision.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on March 16,
1998.

TRD-9803724
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part IX. Texas Department on Aging

Chapter 260. Area Agency on Aging Adminis-
trative Requirements
40 TAC §260.1

The Texas Department on Aging proposes an amendment to
§260.1, relating to the Area Agency on Aging Administrative
Requirements. The proposed amendment will establish the use
of standardized forms to improve the collection and accuracy of
the required programmatic and financial performance targets
(units, persons, unit costs) reported to the Department as
outlined in the approved area plan of each area agency on
aging. The use of uniform reporting instruments will also
assist each area agency in maintaining verifiable supporting
documentation of the services they provide to the elderly in
their service region.

Frank Pennington, director of program and fiscal accountability,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.

Mr. Pennington also has determined that for each year of the
first five years the amendments are in effect, the public benefit
anticipated will be a better accountability of federal and state
resources for the delivery of Older Americans Act programs.

Comments on the proposed amendments may be submitted to
Frank Pennington, director of program and fiscal accountability,
Texas Department on Aging, P.O. Box 12786, Austin, Texas
78711.

The rule is proposed under the Human Resources Code,
Chapter 101, which provides the Texas Department on Aging
with the authority to promulgate rules governing the operation
of the Department.

The Human Resources Code, Chapter 101, relating to the
operation of the Texas Department on Aging, is affected by this
proposed action.

§260.1. Area Agency on Aging Administrative Responsibilities.

(a)-(f) (No change.)

(g) Area Agency on Aging Accountability. To demonstrate
area agency contractor accountability:

(1)-(6) (No change.)

(7) area agency contractors shall use any and all standard
formspromulgated by the Department for reporting or maintenance of
supporting documentation following appropriate written notice from
the Department of not less than 30 days.

(h)-(q) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on March 9, 1998.

TRD-9803406
Mary Sapp
Executive Director
Texas Department on Aging
Earliest possible date of adoption: April 26, 1998
For further information, please call: (512) 424-6872
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.



TITLE 1. ADMINISTRATION

Part XV. Texas Health and Human Ser-
vices Commission

Chapter 355. Medical Reimbursement Rates

Subchapter F. Home and Community-Based Ser-
vices (HSC)
1 TAC §355.771

The Texas Health and Human Services Commission has with-
drawn from consideration for permanent adoption proposed new
§355.771, which appeared in the December 19, 1997, issue of
the Texas Register (22 TexReg 12369).

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803763
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: March 16, 1998
For further information, please call: (512) 424–6576

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

Part V. Office of Consumer Credit Com-
missioner

Chapter 85. Rules of Operation for Pawnshops
7 TAC §85.2

The Office of Consumer Credit Commissioner has withdrawn
from consideration for permanent adoption the proposed repeal
to §85.2, which appeared in the September 19, 1997, issue of
the Texas Register (22 TexReg 9404).

Filed with the Office of the Secretary of State on March 10,
1998.

TRD-9803444
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Effective date: March 10, 1998
For further information, please call: (512) 936–7600

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOP-
MENT

Part V. Texas Department of Economic
Development

Chapter 186. Smart Jobs Fund Rules

Subchapter A. General Provisions
10 TAC §186.103, §186.104

The Texas Department of Economic Development has with-
drawn from consideration for permanent adoption the proposed
amendments to §186.103 and §186.104, which appeared in the
January 23, 1998, issue of the Texas Register (23 TexReg 483).

Filed with the Office of the Secretary of State, on March 10,
1998.

TRD–9803452
W. Lane Lanford
Chief Administrative Office
Texas Department of Economic Development
Effective date: March 10, 1998
For further information, please call: (512) 936–0181

♦ ♦ ♦
Subchapter C. Application for Grants
10 TAC §§186.301, 186.302, 186.305–186.308

The Texas Department of Economic Development has with-
drawn from consideration for permanent adoption the proposed
amendments to §§186.301, 186.302, 186.305–186.308, which
appeared in the January 23, 1998, issue of the Texas Register
(23 TexReg 485).

Filed with the Office of the Secretary of State, on March 10,
1998.

TRD–9803451
W. Lane Lanford
Chief Administrative Office
Texas Department of Economic Development
Effective date: March 10, 1998
For further information, please call: (512) 936–0181

♦ ♦ ♦

WITHDRAWN RULES March 27, 1998 23 TexReg 3249



ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.



TITLE 1. ADMINISTRATION

Part XV. Texas Health and Human Ser-
vices Commission

Chapter 355. Medicaid Reimbursement Rates

Subchapter D. Reimbursement Methodology for
the Medicaid Intermediate Care Facilities for the
Mentally Retarded
1 TAC §§355.454, 355.456-355.458

The Texas Health and Human Services Commission (THHSC)
adopts §§355.454 and 355.456-.458, governing Reimburse-
ment Methodology for the Medicaid Intermediate Care Facili-
ties for the Mentally Retarded (ICF/MR). The sections will re-
place existing 1 TAC §355.454, 25 TAC §406.154 and 25 TAC
§§406.156-.158 of Chapter 406, Subchapter D, governing reim-
bursement methodology, the contemporaneous repeal of which
is adopted in this issue of the Texas Register. Sections 355.454
and 355.456-355.458 are adopted with changes to the proposed
text as published in the December 19, 1997, issue of the Texas
Register (22 TexReg 12363).

The adopted sections accommodate the reimbursement
methodology developed for the ICF/MR program. Rules
governing the reimbursement methodology for the ICF/MR
program are transferred to THHSC from the Texas Department
of Mental Health and Mental Retardation (TDMHMR) in
response to Texas Government Code, §531.021(b), effective
September 1, 1998. The methodology was developed with
model-based rates. The models included assumptions about
direct care costs, including the number of direct care staff
available for the provision of services, and wages and benefits
that provide incentives for reducing turnover and improving the
quality of staff. The adopted new sections establish a fiscal
accountability process to track the amount of money spent on
direct care. These rules will allow TDMHMR, the operating
agency for the ICF/MR program, to recover some of the direct
care portion of the rate when a provider spends less than 90%
of that portion of the rate on direct care.

Section 355.457(b)(4) was added to provide clarification of
the recoupment process when a licensed facility changes
ownership. The reference to "1997" in §355.456(d) has been
deleted. Section 355.456(d)(2) was modified to delete the
sentence, "There is no cost settlement." Section 355.457(b)(3)
was changed to indicate that the direct service portions of
the current rate model are inflated on an annual basis as

specified in §355.456(d)(2) of this title (relating to Rate Setting
Methodology). Section 355.457(e)(1) was modified to indicate
that provisions of the rule concerning fiscal accountability
recoupment or repayment apply to that portion of the provider’s
fiscal year that occurs after the effective date of the rule.
Section 355.457(e)(5) and (6) were modified to indicate that
the settlement amount will be 50% of the difference rather
than 75%. Section 355.457(e)(7) was changed to indicate
that a provider’s repayment status may change as a result
of reductions as well as additions ("adjustments") to claims
paid to the provider for services provided in the cost reporting
period. Section 355.458 was modified to indicate, for the
rate year beginning January 1, 2001, and at least every three
years thereafter, TDMHMR will assess the viability of the non-
state operated modeled rates. Section 355.454(b)(1), was
changed to replaced the word "survey" with the word "report" in
order to consistently reference the submission of cost reports.
Section 355.457(e)(2) was modified to delete the term "billed."
Several modifications of the proposed language were made to
improve grammar, update references, and correct renumbering
of sections.

Oral and written testimony was offered by one commenter at a
public hearing held on January 8, 1997. Written comments were
offered by the following organizations: the Private Providers As-
sociation of Texas, Austin; Educare, Austin; and Concept Six,
Austin. While all commenters offered recommendations regard-
ing modification(s) to the language of the rule, no commenter
was specifically for or against the proposal.

Regarding §355.457(e)(8), one commenter requested clarifica-
tion of the recoupment process when a licensed facility changes
ownership. The commission responds that it has added a new
item, §355.457(b)(4), which states, "A vendor hold will be placed
on a prior owner at the change of ownership that results in the
execution of a new provider agreement. The prior owner will
submit a fiscal accountability report for the current reporting pe-
riod. Upon receipt of an acceptable fiscal accountability report
and resolution of any outstanding balances, the vendor hold will
be released."

Regarding §355.453 of this title (relating to Cost Reporting
Procedures), one commenter requested that, even though the
applicable rule had not been proposed for revision, the due date
for ICF/MR fiscal accountability cost reports be changed from
45 days to 90 days. Although the comment is beyond the scope
of the current proposal, the commission responds that it agrees
with the comment and will initiate the process to amend the
relevant rule.
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Regarding §355.457(e)(8), one commenter requested rule lan-
guage regarding the timing and process of filing amended fiscal
accountability cost reports. The commission responds that the
instructions to the cost reports allow for an accrual method of
capturing costs which will minimize the need for amended cost
reports.

Regarding the rule in general, one commenter requested addi-
tional clarifying language stating that a combined cost report will
be filed for providers operating multiple facilities/vendor num-
bers. The commission responds that the instructions for the
cost reports developed by TDMHMR adequately address the
requirements for submitting a combined cost report. Accord-
ingly, no change to the proposed rule is required.

Regarding §355.456(d) and §355.457(c), one commenter re-
quested the deletion of references to 1997. The commission
responds that the reference to 1997 in §355.456(d) has been
deleted. However, since the date January 1, 1997, accurately
reflects the effective date of the current reimbursement deter-
mination process for non-state operated facilities, it will not be
deleted elsewhere in the rule.

Regarding §355.456(d)(2), one commenter referenced the dele-
tion of the sentence, "There is no cost settlement," since the
proposed new sections on fiscal accountability initiate settle-
ment requirements for direct services. The commission agrees
and has deleted the sentence.

Regarding §355.457(b)(3), one commenter requested modifi-
cations in the text of the rule which clearly indicate that when
indirect costs are calculated as a percentage of direct costs,
the entire rate is changed in accordance with inflation rates in
effect at the time. The commission responds that it has revised
language in §355.457(b)(3) to indicate that the direct service
portions of the current rate model are inflated on an annual ba-
sis as specified in §355.456(d)(2) of this title (relating to Rate
Setting Methodology). This will increase the indirect part of the
rate proportionately.

Regarding §355.457(e), one commenter requested clarification
to indicate when the new accountability provisions will take
effect. The commenter indicated an understanding that the
earliest date possible is April 1, 1998. The commission has
revised language in §355.457(e)(1) to indicate that provisions
of the rule concerning fiscal accountability recoupment or
repayment apply to that portion of the provider’s fiscal year that
occurs after the effective date of the rule.

Regarding §355.457(e)(5) and (6), two commenters observed
that the settlement amount (when costs fell between 85%
and 90% of direct service revenues) had been set at 50%
of the difference rather than the 75% shown in the rule.
The commission responds that it agrees and has revised
§355.457(e)(5) and (6) to indicate that the settlement amount
will be 50% of the difference.

Regarding §355.457(e)(7), one commenter stated that addi-
tional claims paid to the provider may also result in additional
expenses incurred by the provider which may not have been
reported. The commenter indicated that providers should be
provided the opportunity to amend reports before settlement
numbers are finalized. The commission responds that it does
not envision circumstances under which additional payments
could result in additional expenses that were not previously re-
ported. Language was modified in §355.457(e)(7) to indicate
that a provider’s repayment status may change as a result of

reductions as well as additions ("adjustments") to claims paid to
the provider for services provided in the cost reporting period.

Regarding §355.458, one commenter requested modifications
to the rule text which ensures that rates will be rebased
beginning January 1, 2001. The commission has revised
language in §355.458 to indicate, for the rate year beginning,
January 1, 2001, and at least every three years thereafter,
TDMHMR will assess the viability of the non-state operated
modeled rates.

The new sections are adopted under the Texas Human Re-
sources Code, Chapter 32, §32.021, and Texas Government
Code, Chapter 531, §531.021, which provide the Texas Health
and Human Services Commission (THHSC) with the authority
to administer federal medical assistance funds and administer
the state’s medical assistance program and adopt rules govern-
ing the determination of medical assistance rates.

The sections affect Texas Human Resources Code, Chapter 32,
and Texas Government Code, Chapter 531, §531.021.

§355.454 . Frequency of Reporting Costs.
(a) All state-operated provider agencies must annually sub-

mit full cost reports as directed by TDMHMR in accordance with
Subchapter F of this chapter (relating to General Reimbursement
Methodology for all Medical Assistance Programs) and §355.452 of
this title (relating to Cost Reporting Procedures).

(b) Non-state operated facilities must submit cost report
information as directed by TDMHMR in accordance with Subchapter
F of this Chapter.

(1) Except for facilities selected to file a full cost report
for the same reporting period, all non-state operated facilities will
annually submit direct service cost reports according to §355.452 of
this title and §355.457 of this title (relating to Fiscal Accountability).

(2) Beginning with the provider agencies’ 1999 fiscal
year, and every three years thereafter, a sample of non-state operated
facilities will be required to submit full cost reports according to
§355.452 of this title and §355.458 of this title (relating to Rebasing
the Non-State Operated Facility Modeled Rates).

§355.456. Rate Setting Methodology.

(a) Types of facilities. There are two types of facilities
for purposes of rate setting: state-operated and non-state operated.
Non-state operated facilities are further divided by classes that are
determined by the size of the facility.

(b) Classes of non-state operated facilities. There is a
separate set of reimbursement rates for each class of non-state
operated facilities, which are as follows.

(1) Large facility - A facility with a Medicaid certified
capacity of 14 or more as of the first day of the full month
immediately preceding a rate’s effective date or, if certified for
the first time after a rate’s effective date, as of the date of initial
certification.

(2) Medium facility - A facility with a Medicaid certified
capacity of nine through 13 as of the first day of the full month
immediately preceding a rate’s effective date or, if certified for
the first time after a rate’s effective date, as of the date of initial
certification.

(3) Small facility - A facility with a Medicaid certified
capacity of eight or fewer as of the first day of the full month
immediately preceding a rate’s effective date or, if certified for

23 TexReg 3252 March 27, 1998 Texas Register



the first time after a rate’s effective date, as of the date of initial
certification.

(c) State-operated facilities. There are no classes of
state-operated facilities. State-operated facilities are reimbursed
on a facility-based per diem rate that is determined by each
facility’s allowable costs, inflated forward to the rate period. The
reimbursement rates include residential, day, and comprehensive
medical services.

(d) Reimbursement rate determination for non-state operated
facilities. The department will present the reimbursement rates for
non-state operated facilities to the Texas MHMR Board for approval
and then to the Texas Health and Human Services Commission
for final adoption in accordance with Subchapter F of this chapter
(relating to General Reimbursement Methodology for all Medical
Assistance Programs) and this subchapter.

(1) The initial modeled rates for calendar year 1997 are
set according to paragraph (7) of this subsection.

(2) Annual rates for the time period between the years
that modeled rates are rebased are set by inflating the previous year’s
direct cost rates by the IPD-PCE as defined in Subchapter F of this
chapter. These rates are uniform by class of facility and client level-
of-need, and determined prospectively and annually.

(3) In the year 2000, the models from which the rates
are based are analyzed to determine if rebasing is necessary for the
rates paid in the year 2001. The models will be analyzed every three
years thereafter to determine if rebasing is necessary.

(4) Reimbursement rates combine residential and day
program services, i.e., payment for the full 24-hours of daily service.

(5) Reimbursement rates are differentiated based on client
level-of-need as outlined in 25 TAC Chapter 406, Subchapter E.
The levels of need are intermittent, limited, extensive, pervasive, and
pervasive plus.

(6) Modeled rates are rebased according to §355.458
of this title (relating to Rebasing the Non-State Operated Facility
Modeled Rates).

(7) The modeled rates are based on cost components
deemed appropriate for economically and efficiently operated ser-
vices. The determination of these components is based on a combi-
nation of data including, but not limited to, historical costs and opera-
tional information collected from a representative sample of ICF/MR
providers. In the year 2000 and every three years thereafter, an advi-
sory panel consisting of service providers, advocates, and department
personnel, and an independent consultant retained by TDMHMR an-
alyzes available information regarding historical cost and operational
data and level-of-need assessment to determine if revisions to the
models are necessary. TDMHMR will use the analysis to make rec-
ommendations regarding rates to the Texas MHMR Board.

(e) Rate determination for state-operated facilities. The
department will present the reimbursement rates for state-operated
facilities to the Texas MHMR Board for approval and then to the
Texas Health and Human Services Commission for final adoption in
accordance with Subchapter F of this chapter and this subchapter.
Rates are facility specific, determined prospectively, and cost related.
A per diem rate for each facility, which is based on the total projected
allowable costs for selected cost centers, is divided by the total days
of service the facility delivered either in the rate period or in the cost
reporting period.

(1) Reimbursement rates for state-operated ICFs/MR are
based on the most current costs reported on their cost reports.

(2) Costs for each facility are divided into three groups:
salaries and benefits, comprehensive medical, and other. These costs
are inflated by the factors identified in §355.704 of this title (relating
to Determination of Inflation Indices). Each facility will have its own
per diem rate.

(3) Reimbursement rates for newly certified state-
operated ICFs/MR are based on a pro forma model. The pro forma
rate is the average of all available similarly sized state-operated
facilities’ per diem rates for that particular rate year. Newly certified
facilities will be required to submit three-month cost reports to
reflect costs incurred during the first 90 days of certified operation.
These costs will be used to determine the facility’s specific per diem
rate within 180 days of certification.

(f) Experimental class. TDMHMR may define experimental
classes of service to be used in research and demonstration projects on
new reimbursement methods. Demonstration or pilot projects based
on experimental classes may be implemented on a statewide basis
or may be limited to a specific region of the state or to a selected
group of providers. Reimbursement for an experimental class is not
implemented, however, unless the Texas MHMR Board, THHSC,
and the Health Care Financing Administration (HCFA) approve the
experimental methodology.

§355.457. Fiscal Accountability.

(a) General principles. Fiscal accountability is a process
used to gauge the ongoing financial performance under the non-state
operated facility reimbursement rates.

(b) Annual reporting. Fiscal accountability will consist of
the annual reporting of direct service costs from all non-state operated
providers. The data will be collected on a cost report designed by
TDMHMR or its designee in accordance with §355.453 of this title
(relating to Cost Reporting Procedures).

(1) Direct service costs are defined to include costs
associated with personnel who provide direct hands-on support for
consumers and include personnel such as direct care workers, first-
level supervisors of direct care staff, QMRPs, registered nurses, and
licensed vocational nurses. Direct service costs include: costs related
to wage rates, benefits, payroll taxes, contracts for direct services,
and direct service supervision information. Accrued leave (sick or
annual) can only be counted as a direct service cost if the employee
has a right to the cash value of that leave upon termination.

(2) For staff whose duties include work other than the
provision of direct services, the proportion of work that is spent
on direct services may be included in the direct service costs. The
proportion of their salary and benefits that are compensation for direct
services work can be included in the direct service cost report. The
salary and benefits for this direct service work must be the lesser of
the actual wages and benefits paid or the wages and benefits for a
comparable direct services staff assumed in the model. The facility
must have a procedure that specifies how direct service work time is
allocated.

(3) The direct service portions of the current rate model
are inflated on an annual basis as specified in §355.456(d)(2) of this
title (relating to Rate Setting Methodology).

(4) A vendor hold will be placed on a prior owner at a
change of ownership which results in the execution of a new provider
agreement. The prior owner will submit a fiscal accountability report
for the current reporting period. Upon receipt of an acceptable fiscal
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accountability report and resolution of any outstanding balances, the
vendor hold will be released.

(c) In 1997, providers are required to submit direct service
costs on a report for a uniform three-month period of the year, as
selected by the department. The report will reflect the provider’s
actual direct costs for the three-month period. The direct service
costs will be compared to the "direct service cost" component of
the modeled rates. In instances in which a provider’s actual direct
service costs, as captured by the quarterly cost reports, are less than
85% of the direct service revenues in the model, TDMHMR will
require additional reporting of costs and other information from the
provider.

(d) TDMHMR will review the results obtained from the
direct services cost reports submitted for 1997 with representatives of
provider associations and advocacy groups. In instances in which a
provider’s actual direct service costs are less than 85% of the direct
service revenues in the model, TDMHMR may require the provider
to:

(1) report more detailed financial information;

(2) submit to a quality assurance survey and review;

(3) submit to a utilization review of all services provided;
and/or

(4) submit to a detailed audit of all relevant financial
records.

(e) The department will require providers to report all direct
costs incurred in their annual fiscal year. The department will
compare the reported direct service costs to the direct service cost
component of the modeled rates.

(1) Provisions of this section concerning fiscal ac-
countability recoupment or repayment apply to that portion of the
provider’s fiscal year that occurs after the effective date of such pro-
visions.

(2) The total direct service revenue of the modeled rates
is the direct service portion of the rate multiplied by the number
of allowable units [billed and] paid for services provided during the
reporting period.

(3) Providers whose direct service costs are 90% or more
of the direct service revenues will not be subject to repayment under
this section.

(4) Providers whose direct service costs are less than 80%
of the direct service revenues will be required to pay to TDMHMR
the difference between the actual expenses incurred and 95% of the
direct service revenues.

(5) Providers whose direct service costs are between 80%
and 85% of the direct service revenues will be required to pay to
TDMHMR 100% of difference between the actual expenses incurred
and 85% of the direct service revenues plus 50% of the difference
between 85% and 90% of the direct service revenues.

(6) Providers whose direct service costs are between 85%
and 90% of the direct service revenues will be required to pay
to TDMHMR 50% of the difference between the actual expenses
incurred and 90% of the direct service revenues.

(7) Providers will be notified of their repayment status
within 90 days of submitting their cost reports. A provider’s
repayment status may change as a result of the desk reviews or
outside audits of cost reports, or by adjustments to claims paid to the

provider for services provided in the cost reporting period. Providers
will submit the repayment amount within 60 days of notification.

(8) Repayment will be collected from the following:

(A) the provider or legal entity submitting the report;

(B) any other legal entity responsible for the debts or
liabilities of the submitting entity; or

(C) the legal entity on behalf of which a report is
submitted.

(9) These entities will be jointly and severally liable for
any repayment due to TDMHMR. Failure to repay the amount due
when notified may result in a vendor hold on all of the facilities
included in the cost report.

(10) Providers who wish to appeal the requirement to
make payment to TDMHMR in accordance with this section may do
so in accordance with 25 TAC Chapter 409, Subchapter B.

§355.458. Rebasing the Non-State Operated Facility Modeled
Rates.

For the rate year beginning, January 1, 2001, and at least every three
years thereafter TDMHMR will assess the viability of the non-state-
operated modeled rates using the following process:

(1) TDMHMR will seek to obtain a consultant to conduct
an independent, detailed analysis of cost and operational information
for a sample of ICF/MR service providers throughout the state in
accordance with Texas Government Code, Chapter 2254.

(2) Site visits will be made to each of the sample
providers to collect cost data and discuss operations.

(3) An advisory panel consisting of service providers,
advocates, and department personnel will analyze available informa-
tion regarding historical cost and operational data and level-of-need
assessment. TDMHMR will use the analysis to make recommenda-
tions to the Texas MHMR Board for adjusting the rates or rebasing
model-based rates.

(4) TDMHMR will recommend adjustments to rate
factors if required, based on the results of the analysis of the sample
of cost and operational information.

(5) Revised rates, as well as the rationale supporting the
rates, will be presented to the Texas MHMR Board for approval
and implementation. Final approval of the rates will be provided by
THHSC.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803745
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: April 5, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 424-6576

♦ ♦ ♦
Subchapter F. Reimbursement Methodology for
Medicaid Home and Community-based Services
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Provided by the Texas Department of Mental
Health and Mental Retardation
1 TAC §355.722, §355.723

The Texas Health and Human Services Commission (THHSC)
adopts §355.722 and §355.723, governing Reimbursement
Methodology for Medicaid Home and Community-based Ser-
vices (HCS) Provided by the Texas Department of Mental Health
and Mental Retardation (TDMHMR). The sections would re-
place existing 1 TAC §355.722 and §355.723 of Chapter 355,
Subchapter D, governing HCS, which were transferred from
TDMHMR to THHSC in accordance with Government Code
Section 531.021(b) and are contemporaneously repealed in this
issue of the Texas Register. Section 355.722 and §355.723 are
adopted with changes to the proposed text as published in the
December 19, 1997, issue of the Texas Register (22 TexReg
12366).

The adopted sections set forth the reimbursement methodol-
ogy developed for the HCS program. Rules governing the
reimbursement methodology for the HCS program are being
transferred to THHSC from the Texas Department of Mental
Health and Mental Retardation in response to Texas Govern-
ment Code, §531.021(b), effective September 1, 1998. The
methodology was developed with model-based rates. The mod-
els included assumptions about direct care costs, including the
number of direct care staff available for the provision of ser-
vices, and wages and benefits that provide incentives for reduc-
ing turnover and improving the quality of staff. The proposed
new sections establish a fiscal accountability process to track
the amount of money spent on direct care. These rules will
allow TDMHMR, the operating agency for the HCS program,
to recover some of the direct care portion of the rate when a
provider spends less than 90% of that portion of the rate on
direct care.

Section 355.722(i) was revised on adoption to reflect a due
date for direct service cost reports of 90 calendar days after
the end of the reporting period or 90 days after the date
that TDMHMR mails the form to the provider, whichever is
later. Section 355.722(s)(9) was modified to delete confusing
language. Section 355.722(b)(3) was revised to indicate that
the direct service portions of the current rate model are inflated
on an annual basis as specified in §355.723(g)(1), and that
this will increase the indirect part of the rate proportionately.
Section 355.722(s)(6) was revised to indicate that provisions
of this section concerning fiscal accountability recoupment or
repayment apply to that portion of the provider’s fiscal year
that occurs after the effective date of such provisions. Section
355.722(10) and (11) were revised to indicate the settlement
of 50% of the difference between 80% and 90% of the direct
service revenues. Section 355.723(g)(2) was revised to indicate
that the modeled rates will be analyzed to determine if rebasing
is necessary for the rates effective September 1, 2001. Section
355.722(c) was revised to indicate TDMHMR will select a
sample of non-state operated providers which will be required
to submit a full and accurate account of all costs related to the
provision of services for provider’s fiscal year in order to collect
data for the analysis referenced in §355.723(g)(2). Section
355.722(s)(7) was modified to avoid potential misinterpretations
regarding the terms "billed" and "paid." Section 355.722(s)(11)
(proposed as §355.722(s)(12))was modified to indicate that
a provider’s repayment status may change as a result of
reductions and additions ("adjustments") to claims paid to the

provider for services provided in the cost reporting period.
Several modifications of the proposed language were made to
improve grammar, update references, and correct renumbering.

Oral and written testimony was offered by one commenter at a
public hearing held on January 8, 1997. Written comments were
offered by the following organizations: the Private Providers As-
sociation of Texas, Austin; Educare, Austin; and Concept Six,
Austin. While all commenters offered recommendations regard-
ing modification(s) to the language of the rule, no commenter
was specifically for or against the proposal.

Regarding §355.722(i), two commenters requested the due date
for direct service cost reports be changed from 45 days to 90
days. The commission responds that it agrees and has revised
the language to reflect a due date for direct service cost reports
of 90 calendar days after the end of the reporting period or 90
days after the date that TDMHMR mails the form to the provider,
whichever is later.

Regarding §355.722(s)(9), three commenters stated that certain
language in this item is not logical. The commenters indicated
that the item should be corrected by eliminating "plus 50%
of the difference between 85% and 90% of the direct service
revenues." The commission responds that it agrees and has
deleted the referenced language.

Regarding the proposal in general, one commenter requested
clarification as to whether a combined cost report may be filed
for providers with multiple vendor numbers when reporting and
settling direct revenues and costs. The commission responds
that the instructions for the cost reports developed by TDMHMR
adequately address the requirements for submitting a combined
cost report. Accordingly, no change to the proposed rule is
required.

Regarding §355.722, one commenter suggested the title be
changed to rate setting methodology. The commission re-
sponds that it disagrees. The proposed subchapter specifically
governs HCS reimbursement methodology and the referenced
section deals primarily with cost reporting. The title will remain
as written.

Regarding §355.722(b)(3), one commenter requested rule text
modifications to indicate that the total rate is inflated, not just
the direct portion of the rate. The commission responds that it
agrees and has revised the language to indicate that the direct
service portions of the current rate model are inflated on an
annual basis as specified in §355.723(g)(1), and that this will
increase the indirect part of the rate proportionately.

Regarding §355.722(s)(5), one commenter stated that rule
text revision is needed to clarify the intended time frames.
The commission responds that it has revised §355.722(s)(6)
to indicate that provisions of this section concerning fiscal
accountability recoupment or repayment apply to that portion
of the provider’s fiscal year that occurs after the effective date
of such provisions.

Regarding §355.722(10) and (11), one commenter stated that
the referenced language should indicate the settlement of 50%
of the difference between 80% and 90% of the direct service
revenues. Based on public testimony received during the
February 11, 1998, meeting of the Texas Mental Health and
Mental Retardation Board, the language of §355.722 (8),(10),
and (11) has been revised to allow the recoupment of 100%
of the difference between 80% and 85% of the direct service
revenues and no settlement above 85%.
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Regarding §355.723(g)(2), two commenters requested clarifica-
tion of the time frames for rebasing. The commission responds
that it agrees and has revised the language to indicate that the
modeled rates will be analyzed to determine if rebasing is nec-
essary for the rates effective September 1, 2001. The commis-
sion has also revised the language of §355.722(c) to indicate
TDMHMR will select a sample of non-state operated providers
which will be required to submit a full and accurate account of
all costs related to the provision of services for provider’s fis-
cal year in order to collect data for the analysis referenced in
§355.723(g)(2) of this title.

The new sections are adopted under the Human Resources
Code, Chapter 32, §32.021, and Government Code, Chapter
531, §531.021, which provide the Texas Health and Human
Services Commission (THHSC) with the authority to administer
federal medical assistance funds and administer the state’s
medical assistance program and adopt rules governing the
determination of medical assistance rates.

The sections affect Human Resources Code, Chapter 32, and
Government Code, Chapter 531, §531.021.

§355.722. Reporting Costs.

(a) On an annual basis, all state-operated providers must
submit cost reports as directed by TDMHMR or its designee in
accordance with Subchapter F of this chapter (relating to General
Reimbursement Methodology for all Medical Assistance Programs).

(b) Non-state operated providers must report direct service
costs as specified in this subsection and in accordance with Subchap-
ter F of this chapter.

(1) Direct service costs are defined to include costs
associated with personnel who provide direct hands-on support for
consumers and include personnel such as direct care workers, first-
level supervisors of direct care workers, registered nurses, licensed
vocational nurses, and other personnel who provide activities of daily
living training and clinical program services. Reporting of direct
service costs include: costs related to wage rates, benefits, payroll
taxes, contracts for direct services, and direct service supervision
information. Accrued leave (sick or vacation) can only be considered
as a direct service cost if the employee has a right to a cash value of
that leave upon termination.

(2) For staff whose duties include work other than the
provision of direct services, the proportion of work that is spent
on direct services may be included in the direct service costs. The
proportion of their salary and benefits that are compensation for direct
services work can be included in the direct service cost report only
to the extent that the salary and benefits for this direct service work
must be the lesser of the actual wages and benefits or the wages and
benefits for a comparable direct care workers assumed in the model.
The facility must have a procedure that specifies how direct service
work time is allocated.

(3) The direct service portions of the current rate model
are inflated on an annual basis as specified in §355.723(g)(1) of this
title (relating to Annual Rates). This will increase the indirect part
of the rate proportionately.

(4) On an annual basis, non-state operated providers will
submit direct service cost data.

(5) Providers must report the following costs:

(A) Staff wages related to the delivery of direct
services including residential assistance, day habilitation services, and
the direct supervision of the delivery of these services.

(B) These costs may be either the provider’s actual
expense or contracted expenditures.

(c) TDMHMR will select a sample of non-state operated
providers which will be required to submit a full and accurate account
of all costs related to the provision of services for a provider’s
fiscal year in order to collect data for the analysis referenced in
§355.723(g)(2) of this title (relating to Modeled Rates Analysis
Process).

(d) TDMHMR will conduct desk audits of all full cost reports
and/or direct service cost reports, and will conduct on-site reviews of
a sample of providers submitting cost reports.

(e) Record keeping requirements. Each provider must retain
records according to the TDMHMR’s requirements. Providers must
ensure that records are accurate and sufficiently detailed to support
the legal, financial, and statistical information provided to TDMHMR.

(f) Noncompliance with record keeping requirements. Fail-
ure to maintain records that support the information submitted to
TDMHMR constitutes a violation of the HCS provider contract.

(g) Allowable and unallowable costs. Providers must com-
plete cost reports in accordance with Subchapter F of this chapter.

(h) Certification. Providers must certify the accuracy of cost
reports submitted to TDMHMR. Providers may be liable for civil and/
or criminal penalties if the cost report is not completed according to
TDMHMR requirements.

(i) Due date. Providers must submit direct service cost
reports no later than 90 calendar days after the end of the reporting
period or 90 days after the date that TDMHMR mails the form to the
provider, whichever is later. Providers must submit full cost reports
no later than 90 days after the reporting period or 90 days after the
date that TDMHMR mails the form to the provider, whichever is
later.

(j) Extension of due date. TDMHMR may grant extensions
of due dates for good cause. Good cause is defined as one that the
provider could not reasonably be expected to control. A provider
must submit a request for extension in writing to TDMHMR before
the cost report due date. TDMHMR will respond to a request for
extension within 10 working days of its receipt.

(k) Cost data. TDMHMR may at times require additional
financial and statistical information to ensure the fiscal integrity of
the HCS Program. Each provider must submit additional information
to TDMHMR upon request, unless the information is not at the
provider’s disposal.

(l) Failure to submit requested data. Failure to submit
acceptable cost data by the due date constitutes a violation of the
HCS provider contract.

(m) Review of cost data. TDMHMR or its designee reviews
each provider’s cost data to ensure that the financial and statistical in-
formation submitted conforms to all applicable rules and instructions.
Forms that are not completed according to TDMHMR’s instructions
or rules may be returned to the provider for proper completion.

(n) On-site audits. TDMHMR or its designee performs a
sufficient number of on-site financial audits to ensure the fiscal
integrity of the HCS Programs. The number of on-site audits
performed may vary.

(o) On-site audit standards. TDMHMR or its designee
performs on-site financial audits in a manner consistent with the
generally accepted auditing standards (GAAS) approved by the
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American Institute of Certified Public Accountants and included
in Standards for Audit of Governmental Organizations, Programs,
Activities and Functions, issued by the United States Comptroller
General.

(p) Access to records. Each provider must allow access to
TDMHMR or its designee to any and all records necessary to verify
cost data submitted to TDMHMR or its designee. This requirement
includes records pertaining to related-party transactions and other
business activities engaged in by the provider that are directly or
indirectly related to the provision of contracted services. Failure
to allow inspection of pertinent records within 10 working days
following written notice from TDMHMR constitutes a violation of
the HCS provider contract. If the administrative office or other
entity pertaining to a multi-contract operation refuses access to
records, then the penalties are extended to all of the provider’s
entities having Medicaid contracts with TDMHMR. Additional rules
regarding access to records that are out-of-state may be found in
§355.702 of this title (relating to Methods for Cost Determination).

(q) Reviews of exclusions or adjustments. A provider who
disagrees with TDMHMR’s exclusion or adjustment of items in cost
reports may request an informal review and, when appropriate, an
administrative hearing as specified in §355.7 of this title (relating to
Reviews and Administrative Hearings).

(r) Notification of exclusions and adjustments. TDMHMR
will notify a provider of exclusions and any adjustments, including
caps applied, to reported costs in accordance with §355.705 of this
title (relating to Notification).

(s) Fiscal Accountability.

(1) General principles. Fiscal accountability is a process
used to gauge the ongoing financial performance under the non-state
operated reimbursement rates.

(2) Annual reporting. Fiscal accountability will consist
of the annual reporting of direct service costs including wages, and
benefits, from all non-state operated providers. The data will be
collected on a cost report designed by TDMHMR or its designee.

(3) In the initial rate period, providers are required to
submit direct services costs on a report for a uniform three month
period of the year, as selected by the department. The report will
reflect the provider’s actual direct costs for the three month period.
The direct service costs will be compared to the "direct service cost"
component of the modeled rates. Instances where a provider’s actual
direct service costs, as captured by the quarterly cost surveys, are less
than 85% of the direct service revenues in the model, will require
additional reporting of costs and other information from the provider.

(4) TDMHMR will review the results obtained from the
direct services cost reports submitted for 1997 with representatives of
provider associations and advocacy groups to further refine the fiscal
accountability process. TDMHMR may require the provider to:

(A) report more detailed financial information;

(B) submit to a quality assurance survey and review;

(C) submit to a utilization review of all services
provided, and/or

(D) submit to a detailed audit of all relevant financial
records.

(5) The department will require providers to report all
direct costs incurred on an annual fiscal year basis. The department

will compare the reported direct service costs to the total direct service
revenue.

(6) Provisions of this section concerning fiscal ac-
countability recoupment or repayment apply to that portion of the
provider’s fiscal year that occurs after the effective date of such
provisions.

(7) Direct Service Revenues are calculated by multiplying
the number of units eligible for payment that have been paid, for
services delivered during the reporting period times the appropriate
direct service portion of the rate for the service billed.

(8) Providers whose direct service costs are 85% or more
of the direct service revenues will not be subject to repayment under
this section.

(9) Providers whose direct service costs are less than 80%
of the direct service revenues will be required to pay to TDMHMR
the difference between the actual expenses incurred and 95% of the
direct service revenues.

(10) Providers whose direct service costs are between
80% and 85% of the direct service revenues will be required to pay
to TDMHMR 100% of the difference between the actual expenses
incurred and 85% of the direct service revenues.

(11) Where applicable, providers will be notified of the
requirement to repay revenues within 90 days of submitting their
cost reports. A provider’s repayment status may change as a result
of the desk reviews or outside audits of cost reports, or adjustments to
claims paid to the provider for services provided in the cost reporting
period. Providers will submit the repayment amount within 60 days
of notification.

(12) Recoupment will be collected from the following:

(A) the provider or legal entity submitting the report;

(B) any other legal entity responsible for the debts or
liabilities of the submitting entity; or

(C) the legal entity on behalf of which a report is
submitted.

(13) Providers required by TDMHMR to repay revenues
will be jointly and severally liable for any repayment. TDMHMR
may apply a vendor hold on Medicaid payments to all providers
included in a report for not making the repayment amount to
TDMHMR within 60 days of receiving notice.

(14) Providers who wish to appeal the requirement to
make payment to TDMHMR should do so in accordance 25 TAC
§409.106.

§355.723. Reimbursement Methodology for Home and Community-
Based Services (HCS).

(a) The department will present reimbursement rates to the
Texas MHMR Board for approval and then to the Texas Health
and Human Services Commission for final adoption according to
Subchapter F of this chapter (relating to General Reimbursement
Methodology for all Medicaid Assistance Programs).

(b) Reimbursement rates apply to all non-state operated
providers uniformly by type of service component provided and
the individual’s level-of-need. Reimbursements for state-operated
providers are adjusted based on allowed costs reported at the end of
the state fiscal year, in accordance with Subchapter F of this chapter.
The state-operated cost adjustment will not exceed allowable federal
maximums.
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(c) The department will present reimbursement rates annually
to the Texas MHMR Board for approval and then to the Texas Health
and Human Services Commission for final adoption. The rates are
prospective in nature.

(d) Modeled rates are based on relevant cost information
including a sample of historical cost information and operational
experience of service providers in Texas. The modeled rates are
reasonable and adequate to meet the costs that must be incurred by
efficiently and economically operated providers to provide services
in conformity with applicable state and federal laws, regulations, and
quality and safety standards.

(e) Rates for service components may also take into account
the individual’s level of need as defined in 25 TAC §409.103. Rates
vary by level of need for residential support, HCS foster care, and
day habilitation.

(f) The modeled rates effective January 1, 1997, are based
on cost components deemed appropriate for a provider. The
determination of these components is based on historical cost and
operational information collected from a representative sample of
providers. An advisory panel consisting of service providers,
advocates, an independent firm and department personnel, will
analyze available information regarding historical cost and operational
data and level-of-need assessment. The analysis will result in
recommendations to the board for rates which are reasonable and
adequate.

(g) The rates are derived for each type of service and,
when appropriate, each level-of-need and include the following cost
factors: direct service staffing costs (wages for direct care, direct
care supervisors, benefits, modeled staffing ratios); non-personnel
operating costs; facility costs (for respite care only); room and board
costs for overnight, out-of-home respite care; administrative costs;
and professional consultation and program support costs.

(1) Annual rates for the time period between the years that
modeled rates are rebased are set by inflating the direct cost portion
of the previous year’s rates by the IPD-PCE as defined in Subchapter
F of this chapter. TDMHMR will collect the direct costs on a survey
during a three month period of the current rate year. The data will
reflect the provider’s actual costs for the fiscal quarter ending during
the three-month period. The direct service costs will be compared to
the direct service cost component of the modeled rates.

(2) The modeled rates will be analyzed to determine if
rebasing is necessary for the rates effective September 1, 2001, using
the following process:

(A) TDMHMR will seek to retain an independent
firm in accordance with Texas Government Code, Chapter 2254, to
perform a detailed analysis of cost and operational information for a
sample of providers throughout the state.

(B) Site visits will be made to each of the sample
providers to collect cost data and discuss operations.

(C) An advisory panel will be formed consisting of
service providers, advocates, and department personnel who will
analyze available information regarding historical cost and operational
data and level-of-need assessment. TDMHMR will use the analysis
to make recommendations to the board for rates which are deemed
appropriate.

(D) The advisory panel, TDMHMR, and the indepen-
dent firm will recommend adjustments to rate factors if required,
based on the results of the analysis of the sample of cost and opera-
tional information.

(E) Revised rates, as well as the rationale supporting
the rates, will be presented to the TDMHMR Board for interim
approval and for referral to THHSC for final adoption.

(3) Refinement/adjustment of the cost factors and model
assumptions will be considered, as appropriate, by the TDMHMR
Board based on the overall industry results and recommendations of
department staff. Final adoption of rates is made by the Health and
Human Services Commission.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803746
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: April 5, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 424-6576

♦ ♦ ♦
1 TAC §355.773, §355.775

The Texas Health and Human Services Commission adopts
§355.773 and §355.775, concerning Reimbursement for the
Mental Retardation Local Authority (MRLA) Program Operated
by the Texas Department of Mental Health and Mental Retar-
dation (TDMHMR). Section 355.771 was proposed erroneously
under this subchapter and is withdrawn. Sections 355.773 and
355.775 are adopted with changes to the proposed text as pub-
lished in the December 19, 1997, issue of the Texas Register
(22 TexReg 12369).

The adopted sections are in response to Senate Concurrent
Resolution 55 of the 74th Texas Legislature which, in part, di-
rects the state Medicaid office to apply for a federal waiver to
allow a pilot program to test enhanced local authority functions
regarding services provided to individuals with mental retarda-
tion and other developmental disabilities. The proposed sec-
tions represent the reimbursement methodology portion of the
MRLA pilot study, conducted by TDMHMR, which establishes
a local authority structure for the provision of mental retarda-
tion services (Medicaid and non-Medicaid). Designated local
authorities will ensure the provision of targeted case manage-
ment for pilot waiver consumers, be the single point of access
for services, recommend certification for pilot waiver providers,
authorize pilot waiver services, and conduct pilot waiver utiliza-
tion reviews.

The commission erroneously proposed §355.771 under this
subchapter and has withdrawn it. The commission has revised
§355.775(e) to indicate that residential support, MRLA foster/
companion care, and day habilitation are reimbursed on a daily
basis. Section 355.775(f) has been revised to specify that
respite care may be reimbursed on an hourly basis as well as
a daily basis. The commission has revised §355.775(c) to fully
reflect the process for approving and adopting reimbursement
rates. Several modifications of the proposed language were
made to improve grammar, update references, and correct
renumbering.

A public hearing regarding the proposal was held on January
7, 1997, at which no oral or written testimony was presented.

23 TexReg 3258 March 27, 1998 Texas Register



Written comments were received from Educare, Austin. The
commenter offered recommendations regarding modification(s)
to the language of the rule, but did not specifically support or
oppose the proposal.

The commenter stated that several sections of these proposed
rules indicate that payment to providers is dependent upon the
Mental Retardation Authorities’ (MRAs) performance of certain
steps and documentation which are outside the providers’ con-
trol. The commenter recommended that the rule indicate the
MRAs will incur the financial results of any mistakes or omis-
sions on its part, rather than the provider. The commission
responds that §355.771 of this title (relating to Payment Cat-
egory and Assignment and Provider Claims Payment) will be
withdrawn from this subchapter but will be retained by Texas De-
partment of Mental Health and Mental Retardation (TDMHMR)
as §409.507 of Chapter 409, Subchapter L. TDMHMR has re-
vised §409.507 (g) (3) on adoption to indicate that payments
to providers will not be withheld in the event the MRA fails to
renew an Individual Plan of Care (IPC) before the end date of
the IPC. In addition, TDMHMR believes that §409.509 of this
title (regarding Gaps in Level of Care ), adequately addresses
the continuation of payment to providers in the event the MRA
fails to renew an individual’s level-of-care.

The commenter noted that several sections of the proposed
rules should be updated to conform to the latest HCS Program
rules as the sections appear to be drawn from previously
existing rules for the HCS Program which are now dated and
no longer applicable. The commenter did not specify which
sections appeared to be out-of-date and no longer applicable.
The commission responds that all rules listed in §355.773 and
§355.775 are applicable to the MRLA Program. The fiscal
accountability rules at §355.773(p) were drawn from previously
existing HCS program rules and the commission believes that
these provisions allow providers flexibility to adjust their costs
during the early stages of this pilot project.

Regarding §355.775 (f), the commenter recommended that the
rule clearly indicate the cap on Respite availability. The com-
mission responds that the rules to be retained by TDMHMR
clearly specify the availability and limits for respite in §409.501
(b)(9) and that it is unnecessary to repeat the limitations in this
subchapter.

Regarding §355.775(g), the commenter noted that TDMHMR
and the TDMHMR Reimbursement Advisory Panel have rec-
ognized that the provider’s cost of "managing" services will
not stop because case management responsibilities have been
transferred to the MRA. The commenter stated that this sec-
tion of the rules does not ensure that the indirect component of
the HCS program rate for case management will be adjusted to
cover the costs that providers will still incur. The commission
responds that, based upon available data, it believes there are
adequate funds to meet a provider’s costs under this methodol-
ogy. TDMHMR will continue to monitor these concerns as the
pilot project progresses.

The sections are adopted under the Texas Human Resources
Code, Chapter 32, §32.021, and Texas Government Code,
Chapter 531, §531.021, which provide the Texas Health and
Human Services Commission (THHSC) with the authority to
administer federal medical assistance funds and the state’s
medical assistance program and to adopt rules governing the
determination of medical assistance rates.

The section affects Texas Human Resources Code, Chapter 32,
and Texas Government Code, Chapter 531, §531.021.

§355.773. Reporting Costs.

(a) Submission of cost reports. All providers must submit
cost reports as directed by the Texas Department of Mental Health
and Mental Retardation (TDMHMR) in accordance with §§355.701-
355.709 of this title (relating to General Reimbursement Methodology
for all Medicaid Assistance Programs).

(b) Recordkeeping requirements. Each provider must retain
records according to TDMHMR’s requirements. Providers must
ensure that records are accurate and sufficiently detailed to provide the
legal, financial, and statistical information requested by TDMHMR.

(c) Noncompliance with Recordkeeping requirements. Fail-
ure to maintain records that support the information submitted to
TDMHMR could result in the provider being placed on vendor hold.

(d) Cost certification. Providers must certify the accuracy of
cost reports submitted to TDMHMR. Providers may be liable for civil
and/or criminal penalties if the cost report is not completed according
to TDMHMR requirements.

(e) Due date. Providers must submit cost reports no later
than 90 days after the reporting period or 90 days after the date that
TDMHMR mails the form to the provider, whichever is later.

(f) Extension of due date. TDMHMR may grant extensions
of due dates for good cause. Good cause is defined as a causal
factor that the provider could not reasonably be expected to control.
A provider must submit a request for an extension in writing to
TDMHMR before the cost survey or cost report due date. TDMHMR
will respond to a request for extension within 10 working days of its
receipt.

(g) Cost data. TDMHMR may at times require additional
financial and statistical information to ensure the fiscal integrity of the
MRLA program. Each provider must submit additional information
to TDMHMR upon request, unless the information is not at the
provider’s disposal.

(h) Failure to submit requested data. Failure to submit
acceptable cost data by the due date may result in the provider being
placed on vendor hold by TDMHMR.

(i) Review of cost data. TDMHMR or its designee
reviews each provider’s cost data to ensure that the financial and
statistical information submitted conforms to all applicable rules and
instructions. Forms that are not completed according to TDMHMR’s
instructions or rules may be returned to the provider for proper
completion.

(j) On-site financial audits. TDMHMR or its designee
performs a sufficient number of on-site financial audits to ensure the
fiscal integrity of the MRLA program. The number of on-site audits
performed may vary.

(k) On-site financial audit standards. TDMHMR or its
designee performs on-site financial audits in a manner consistent
with the generally accepted auditing standards (GAAS) approved by
the American Institute of Certified Public Accountants and included
in Standards for Audit of Governmental Organizations, Programs,
Activities and Functions, issued by the United States Comptroller
General.

(l) Access to records. Each provider must allow access
by TDMHMR or its designee to any and all records necessary
to verify cost data submitted to TDMHMR or its designee. This
requirement includes records pertaining to related-party transactions
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and other business activities engaged in by the provider that are
directly or indirectly related to the provision of contracted services.
Failure to allow inspection of pertinent records within 10 working
days following written notice from TDMHMR constitutes a violation
of the MRLA provider contract. If the administrative office or
other entity pertaining to a multi-contract operation refuses access
to records, then the penalties are extended to all of the provider’s
entities having Medicaid contracts with TDMHMR. Additional rules
regarding access to records that are out-of-state may be found in
§355.702 of this title (relating to Methods for Cost Determination).

(m) Reviews of exclusions or adjustments. A provider who
disagrees with TDMHMR’s exclusion or adjustment of items in cost
reports may request an informal review and, when appropriate, an
administrative hearing as specified in §355.707 of this title (relating
to Reviews and Administrative Hearings).

(n) Notification of exclusions and adjustments. TDMHMR
will notify a provider of exclusions and any adjustments, including
caps applied, to reported costs.

(o) Fiscal Accountability. Fiscal accountability is a process
used to gauge the ongoing financial performance under the reimburse-
ment rates.

(1) Fiscal accountability will consist of the annual re-
porting of direct service costs including wages, benefits, staffing, and
supervisory span-of-control information from all MRLA providers.
The data will be collected on a cost survey designed by TDMHMR.

(2) Providers are required to submit direct services costs
on a survey during a uniform three-month period of the year, selected
by TDMHMR. The survey will reflect the provider’s actual direct
costs for the three-month period. The direct service costs will be
compared to the "direct service cost" component of the MRLA rates.
Instances in which a provider’s actual direct service costs, as captured
by the quarterly cost surveys, are less than 85% of the direct service
revenues in the model will require additional reporting of costs and
other information from the provider.

(3) TDMHMR will review the results obtained from the
direct services cost surveys with representatives of provider associa-
tions and advocacy groups to further refine the fiscal accountability
process. Direct services cost surveys will be collected in each fiscal
year. In instances in which a provider’s actual direct service costs are
less than 85% of the direct service revenues in the model, TDMHMR
may require the provider to:

(A) report more detailed financial information;

(B) submit to a quality assurance survey and review;

(C) submit to a utilization review of all services
provided; and/or

(D) submit to a detailed audit of all relevant financial
records.

§355.775. Reimbursement Methodology for the MRLA program.

(a) TDMHMR determines reimbursement rates according to
§§355.701-355.709 of this title (relating to General Reimbursement
Methodology for all Medical Assistance Programs).

(b) Reimbursement rates apply to all providers uniformly by
the type of service component provided and the individual’s level-
of-need. Case management is not a reimbursable service under the
MRLA program.

(c) TDMHMR will present reimbursement rates at least
annually to the Texas MHMR Board for approval and then to the
THHSC for final adoption. The rates are prospective in nature.

(d) Modeled rates are based on relevant cost information
including a sample of historical cost information and operational
experience of service providers in Texas. The rates will be the same as
the HCS rates which are set in accordance with §355.723 of this title
(relating to Reimbursement Methodology for Home and Community-
based Services (HCS), with the exception of the case management
service component.

(e) Rates for service components may also take into account
the individual’s level of need as defined in 25 TAC §409.507 (relating
to Payment Category Assignment and Provider Claims Payment).
Rates for residential support, MRLA foster/companion care, and day
habilitation vary by level of need and are paid on a daily basis.

(f) Rates for respite care are paid on a daily or hourly
basis. Respite care is not a reimbursable service for individuals who
are receiving MRLA program foster/companion care or residential
support.

(g) The rate for the indirect costs of the MRLA program is
paid as a flat monthly fee to the program provider. The rate is that
portion of the HCS modeled rate set for case management but does
not include the direct service cost and overhead for case management.

(h) The rates are derived for each type of service and,
when appropriate, each level-of-need, to include the following cost
factors: direct service staffing costs (wages for direct care, direct
care supervisors, benefits, modeled staffing ratios); non-personnel
operating costs; facility costs (for respite care only); room and
board costs for out-of-home respite care; administrative costs; and
professional consultation and program support costs. With the
exception of the rate for indirect and administrative costs noted in
subsection (g) of this section, rates will be set at the same time as
the HCS rates in accordance with §355.723 of this title (relating
to Reimbursement Methodology for Home and Community-based
Services (HCS).

(i) The modeled rates will be analyzed to determine if
rebasing is necessary in accordance with §355.723 of this title
(relating to Reimbursement Methodology for Home and Community-
based Services (HCS).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803744
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: April 5, 1998
Proposal publication date: December 19, 1997
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 19. EDUCATION

Part VII. State Board for Educator Certifi-
cation
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Chapter 230. Professional Educator Preparation
and Certification

Subchapter Z. General Provisions Relating to the
Transition of Authority to the State Board for Edu-
cator Certification
19 TAC §230.901

The State Board for Educator Certification (SBEC) adopts the
repeal of §230.901, concerning general provisions relating to
the transition of authority to the State Board for Educator
Certification, without changes to the proposed text as published
in the November 28, 1997, issue of the Texas Register (22
TexReg 11632 ) and will not be republished.

The repeal is necessary because the rule contains an expiration
date of November 1, 1997, and would be ineffective after that
date. The SBEC did not extend Subchapter Z’s expiration date
for two reasons: 1) Even without Subchapter Z, Section 63(h) of
Senate Bill 1, effective May 30, 1995, 74th Legislature, Chapter
260, 1995 Texas Session Law, allows the commissioner to
enter final orders in disciplinary cases until the effective date
of the SBEC’s disciplinary proceedings rules; and 2) Section
63 (h) of Senate Bill 1 does not require the commissioner to
conduct administrative hearings in disciplinary matters until the
effective date of the SBEC’s disciplinary proceedings rules but
Subchapter Z would have, and the SBEC has chosen instead to
use the State Office of Administrative Hearings to conduct such
hearings. Subchapter Z was originally added to Chapter 230
to help achieve the transfer of authority for disciplinary actions
against educators from the Commissioner of Education to the
SBEC. Subchapter Z provided a transition period during which
the commissioner would continue to conduct hearings and issue
final orders related to disciplinary actions until the SBEC could
assume responsibility for them.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the authority of the Texas Educa-
tion Code (TEC), §21.031, relating to the authority of the SBEC
to adopt rules to regulate and oversee all aspects of the certifi-
cation, continuing education, and standards of conduct of public
school educators; TEC, §21.041(b)(7), relating to SBEC’s rules
regarding disciplinary proceedings, including sanctions, under
Government Code, Chapter 2001; and §63 of the conforming
amendments to Senate Bill 1, 74th Texas Legislature, 1995, re-
lating to the transition regarding the SBEC.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803764
Dr. Mark Littleton
Executive Director
State Board for Educator Certification
Effective date: April 5, 1998
Proposal publication date: November 28, 1998
For further information, please call: (512) 469–3012

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part III. Texas Board of Chiropractic Ex-
aminers

Chapter 73. Licenses Renewals
22 TAC §73.2

The Texas Board of Chiropractic Examiners adopts an amend-
ment to §73.2(c), relating to expired licenses, with changes to
the proposed text as published in the January 2, 1998, issue of
the Texas Register (23 TexReg 39).

The current fee schedule for late renewal of a license in §73.2(c)
is adopted to reflect the correct fees, which a licensee must
pay under Texas Civil Statutes, Article 4512b, §8a. Article
4512b, §8a calculates late fees as part or all of the fee for
the examination for new applicants, depending on how long a
license has expired for nonrenewal. The late fees set out in
§73.2(c) were not based on the current examination fee and
thus, needed to be amended. The amendment, as adopted,
sets out the correct fees for late renewal. The proposed version
based the late fee on an examination fee of $445, which was the
fee when the board administered a clinical and jurisprudence
examination. That fee is not the current fee assessed by
the board for its jurisprudence examination which is the only
examination it currently gives. The jurisprudence examination
fee is $125 for a new licensee, and that amount is used in
the adopted rule to calculate late fees. The section is also
amended to change the date of renewal for licensees. The
board has implemented a stagger system of license expiration
and renewal based on a licensee’s birth date as permitted by
Texas Civil Statutes, Article 4512b, §8c. Under the amendment,
renewal is due on or before the first day of a licensee’s birth
month, instead of January 1 of each year. Lastly, the rule is
amended by adding a new paragraph (5), which sets out the
statutory late fee for persons whose licenses have expired for
one year or longer, but who have been practicing in another
state for two years.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Civil Statutes, Article
4512b, §4(c), §4a, which authorize the board to adopt rules
necessary for performance of its duties, the regulation of the
practice of chiropractic, and the enforcement of the Act, §8a,
which sets out the statutory fees relating to late renewal of
a license issued by the board, and §8c, which authorizes the
board to establish a stagger system of license expiration and
renewal.

The following sections of Texas Civil Statutes, Article 4512b are
affected by the adopted amendment: §§4(c), 4a, 8a, and 8c.

§73.2. Renewal of License.
(a)-(b) (No change.)

(c) Expired License.

(1) If a license is not renewed on or before the first day
of the licensee’s birth month of each year, it becomes expired.

(2) If a person’s license has expired for 90 days or less,
the person may renew the license by paying to the board the required
renewal fee, as provided in §75.7 of this title (relating to Fees), and
a late fee of $62.

(3) If a person’s license has expired for longer than 90
days, but less than one year, the person may renew the license by
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paying to the board the required renewal fee, as provided in §75.7 of
this title and a late fee of $125.

(4) If a person’s license has expired for one year or
longer, the person may not renew the license but may obtain a
new license by submitting to reexamination and complying with the
current requirements and procedures for obtaining an initial license.

(5) At the board’s discretion, a person whose license has
expired for one year or longer may renew without complying with
paragraph (4) of this subsection if the person moved to another state
and is currently licensed and has been in practice in the other state
for two years preceding application for renewal. The person must
also pay the board the required renewal fee, as provided in §75.7 of
this title and a late fee of $125.

(6) The annual renewal application will be deemed to be
the written notice of the impending license expiration forwarded to
the person at the person’s last known address according to the records
of the board.

(d) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803773
Joyce Kershner
Direcor of Licensure
Texas Board of Chiropratic Examiners
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–6700

♦ ♦ ♦
Chapter 75. Rules of Practice
22 TAC §75.7

The Texas Board of Chiropractic Examiners adopts an amend-
ment to §75.7, relating to fees, with changes to the proposed
text as published in the January 2, 1998, issue of the Texas
Register (23 TexReg 40).

As adopted, the current fee schedule in §75.7 was amended
to remove the processing fee for an inactive license and the
reference to the "retired license processing fee" since the Chi-
ropractic Act provides only a fee for processing active license
applications. The fee for Examination Appeal ($25) is also
deleted since no appeal is provided for current examinations.
The adopted version changes the fees for examination and re-
examination to reflect the current fees for the jurisprudence
examination which is the only examination currently adminis-
tered by the board. The examination fees prior to this adopted
amendment included fees for the clinical and jurisprudence ex-
aminations. The rule as adopted has also been revised and
reformatted to reflect the $200 fee required to be collected pur-
suant to Texas Civil Statutes, Article 4512b, §11B, in addition
to fees imposed by the board, for annual renewal, a provisional
license, an examination and re-examination. A new subsec-
tion (b) has been added setting out the requirements of §11B.
The components of the total amount due for each subject to
§11B are set out separately. The statutory charge of $50 for
verifying educational courses in connection with an application

for examination has been added to the schedule. Lastly, the
fees relating to new licenses and examination for both new li-
censees and provisional licensees have been separately set out
in the fee schedule. Other non-substantive changes have been
made for clarification. Charges for certain documents, which
are available through the board and were listed in the prior fee
schedule as items I through L and Q through R in §75.7 are
moved to a new subsection (c) and changed to reflect the cor-
rect charges for public information which the board uses, as
determined under General Services Commission (GSC) rules,
1 TAC §§111.61-111.70, on charges for open Records.

The adoption of this rule as amended will provide licensees
with more accurate notice of the current fees charged by the
board. Members of the public who request copies of documents
affected by the amendment may obtain those documents at a
lower cost depending on the number of copies and personnel
costs to provide. The overall public benefit of the change in fees
on board documents will be to ensure that the public has access
to copies of public documents at a reasonable and consistent
price while the board is able to recoup its actual costs for such
documents as provided in the Texas Open Records Act and the
GSC’s open records charges.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Civil Statutes, Article
4512b, §4(c), §4a, which authorize the board to adopt rules
necessary for performance of its duties, the regulation of
the practice of chiropractic, and the enforcement of the Act,
§11, §11B, which authorize the board to set reasonable and
necessary fees for the administration of the Chiropractic Act
and require the board to assess an additional $200 fee on
certain board fees, and the Government Code, Chapter 552,
Subchapter F, relating to charges for providing copies of public
information.

The following sections of Texas Civil Statutes, Article 4512b are
affected by the adopted amendment: §§4(c), 4a, 11, and 11B.

§75.7. Fees and Charges for Public Information.

(a) Current fees required by the board are listed in the
following fee schedule table:
Figure: 22 TAC §75.7(a)

(b) The board is required to increase its fees for annual
renewal, a provisional license, an examination, and re-examination
by $200 pursuant to Texas Civil Statutes, Article 4512b, §11B. That
increase is reflected in subsection (a) of this section shown in the
fee schedule table under the column entitled "§11B Fee." The total
amount of each of these fees must be paid before the board will
process an application subject to such fee.

(c) Copies of public information, not excepted from disclo-
sure by the Texas Open Records Act, Government Code, Chapter 552,
including the information listed in paragraphs (1)-(6) of this subsec-
tion, may be obtained upon written request to the board, at the rates
established by the General Services Commission for copies of public
information, 1 TAC §§111.61-111.70 (relating to Copies of Public
Information):

(1) List of New Licensees;

(2) Lists of Licensees;

(3) Licensee Labels;

(4) Demographic Profile;
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(5) Facilities List;

(6) Facilities Labels;

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803774
Joyce Kershner
Director of Licensure
Texas Board of Chiropratic Examiners
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (512) 305–6700

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part I. Texas Natural Resource Conserva-
tion Commission

Chapter 37. Financial Assurance

Subchapter L. Financial Responsibility for Used
Oil Recycling
30 TAC §§37.2001, 37.2011, 37.2021

The Texas Natural Resource Conservation Commission (com-
mission) adopts new §§37.2001, 37.2011, and 37.2021, con-
cerning Financial Assurance. Section 37.2021 was adopted
with changes to the proposed text as published in the October
17, 1997, issue of the Texas Register (22 TexReg 10238). Sec-
tions 37.2001 and 37.2011 are adopted without change and will
not be republished.

EXPLANATION OF ADOPTED RULE: The adopted new sec-
tions are a new Subchapter L (relating to Financial Respon-
sibility for Used Oil Recycling). The newly adopted sections
address the statutory requirements of Texas Health and Safety
Code Section 371.026(a)(1)(C). This statutory section requires
the commission to adopt rules that require used oil handlers
other than generators to "provide proof of liability insurance or
other evidence of financial responsibility for any liability that may
be incurred in handling used oil." The section further states that
it does not apply to a used oil handler which is owned or oth-
erwise effectively controlled by the owners or operators where
the used oil is generated.

Adopted new §37.2021 requires used oil transporters to show
proof of insurance to the commission in the forms and lev-
els prescribed by the Texas Department of Transportation or
the U.S. Department of Transportation. In response to a com-
ment, a change has been made to this section to add a second
sentence stating: "The document issued by the Texas Depart-
ment of Transportation or the U.S. Department of Transporta-
tion which shows the used oil transporter is currently satisfying
department requirements for transporting used oil will be an ac-
ceptable form of demonstrating proof of insurance and should
be submitted to the commission."

TAKINGS IMPACT ASSESSMENT: The commission has pre-
pared a takings impact assessment for these rules pursuant to

Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The specific purpose of the adopted
new sections is to bring 30 TAC Chapter 324 on Used Oil into
compliance with Health and Safety Code Chapter 371, Section
371.026(a)(1)(C), Registration and Reporting Requirements of
Used Oil Handlers Other Than Generators. The rule new sec-
tions substantially advance the stated purpose by implementing
in rule the state statutory requirement for financial responsibility.
Promulgation and enforcement of these rules will not create a
new burden on private real property which is the subject of the
rule amendments because financial responsibility was already
required by state statute but not federal rule, and the new state
rule financial assurance requirements do not affect property val-
ues; they just provide funds for cleanup of contamination, if any,
at site closure.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW: The executive director has reviewed the adopted rule-
making and found that the rule is neither identified in Coastal
Coordination Act Implementation Rules, 31 TAC §505.11, nor
will it affect any action/authorization identified in Coastal Coor-
dination Act Implementation Rules, 31 TAC §505.11. Therefore,
the adopted rule is not subject to the Coastal Management Pro-
gram.

HEARINGS AND COMMENTERS: A public hearing was not
held for this rulemaking. The comment period closed November
17, 1997. Safety-Kleen Corporation was the only commenter.
Some of the comments were in support of the proposed
changes and others recommended revisions.

ANALYSIS OF COMMENTS: Concerning §37.2011(b) and (c),
Safety-Kleen stated that they believe the methods and due
dates for annually updating financial assurance and the inflation
factor basis to use are not clearly defined, and they requested
clarification. They also proposed that due dates and the inflation
factor basis be based on requirements in 40 CFR §264.12.

The commission disagrees with this comment. Section
37.2011(b) already refers to Chapter 37, Subchapters A, B, C,
and D (relating to Financial Assurance), except that wherever
the term "Closure" is cited it will need to be replaced with the
term "Soil Remediation". Section 37.2011(c) then references
§37.131 (relating to Annual Inflation Adjustments to Closure
Cost Estimates) for annual inflation adjustments. This section
fully addresses the issues raised by the commenter. Therefore,
no rule change is required.

Concerning §37.2021, Safety-Kleen commented that they feel
the proposed rules are unclear on how the Transporters of
Used Oil must show proof of insurance within 90 days after
the effective date of this rule and they requested clarification of
the procedures.

The commission agrees with the comment. A clarifying second
sentence has been added to §37.2021, stating: "The document
issued by the Texas Department of Transportation or the U.S.
Department of Transportation which shows the used oil trans-
porter is currently satisfying department requirements for trans-
porting used oil will be an acceptable form of demonstrating
proof of insurance and should be submitted to the commission."

STATUTORY AUTHORITY: The new sections are adopted
under Texas Health and Safety Code, Chapter 371, §371.026,
which provides the commission with the authority to establish
rules on Registration and Reporting Requirements of Used
Oil Handlers Other Than Generators. The new sections are
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also proposed under Texas Water Code, §§5.103, 5.105, and
26.011, which provide the commission the authority to adopt
rules necessary to carry out its powers, duties, and policies
and to protect water quality in the state.

§37.2021. Financial Responsibility Requirements for Transporters of
Used Oil.

A used oil transporter must show proof of insurance to the commis-
sion in the forms and levels as prescribed by the Texas Department of
Transportation (Texas Civil Statutes, Articles 6675c, 6675c-1, 911m,
and 6687-9a) or the U.S. Department of Transportation (49 U.S.C.
§11506). The document issued by the Texas Department of Trans-
portation or the U.S. Department of Transportation which shows the
used oil transporter is currently satisfying department requirements
for transporting used oil will be an acceptable form of demonstrating
proof of insurance and should be submitted to the commission. If a
used oil transporter is not required to be registered as a motor carrier
with either of these agencies, then proof of insurance in the form
of an original signed certificate of insurance and in levels sufficient
to pay for bodily injury and property damage liability caused by the
used oil must be submitted to the commission directly by an insur-
ance agent. In all cases, the name of the used oil transporter must be
identical to the party named on the applicable insurance form.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 17,
1998.

TRD-9803854
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation
Effective date: April 6, 1998
Proposal publication date: October 1, 1997
For further information, please call: (512) 239–6087

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part XX. Edwards Aquifer Authority

Chapter 709. Critical Period Management Rules
31 TAC §§709.1, 709.3, 709.5, 709.7, 709.9, 709.11, 709.13,
709.15, 709.17, 709.19, 709.21, 709.23, 709.25, 709.27,
709.29, 709.31, 709.33, 709.35, 709.37, 709.39, 709.41,
709.43, 709.45

The Edwards Aquifer Authority (EAA) adopts new §§709.1,
709.3, 709.5, 709.7, 709.9, 709.11, 709.13, 709.15, 709.17,
709.19, 709.21, 709.23, 709.25, 709.27, 709.29, 709.31,
709.33, 709.35, 709.37, 709.39, 709.41, 709.43, and 709.45,
concerning the critical period management rules. Sections
709.1, 709.11, 709.15, 709.17, 709.19, 709.21, 709.23, 709.25,
709.31, 709.33, and 709.37, are adopted with changes to the
proposed text as published in the January 2, 1998, issue of
the Texas Register (23 TexReg 89). Sections 709.3, 709.5,
709.7, 709.9, 709.13, 709.27, 709.29, 709.35, 709.39, 709.41,
709.43, and 709.45 are adopted without changes and will not
be republished.

Senate Bill 1477, §1.25 requires that the EAA implement a
critical period management plan.

Beginning in May, 1997, the Authority undertook a complete
review of its rules and rulemaking process. The purpose of
the review was to ensure that future rulemaking would be
efficient and effectively accommodated. The review found
that there was no preexisting framework or index for likely
future rulemaking. In addition, the bulk of the rules were
being lodged in one single chapter, while other rules were
located in another chapter without an apparent numerical nexus.
The placement of most of the rules in one chapter was over
time likely to result in intermixing of multiple unrelated subject
matters and creation of problems in the sequencing of chapters
and subchapters. Accordingly, an index of probable future
rulemaking was developed as a structural guide to follow. In
light of the development of this index, it became necessary to
reorganize the rules of the Authority to conform to the index.
Adopting this new Chapter 709 furthers this process relating
to the Authority’s Critical Period Management Rules and is
done concurrent with the repeal of former Chapter 721, 31 TAC
relating to the Interim Critical Period Management Rules. The
prior Interim Critical Period Management Rules may be found
at 22 TexReg 1698 (1997) (to be codified at 31 TAC, Chapter
721)(repealed).

The Interim Critical Period Management rules were reviewed.
The rules were evaluated for completeness as to the scope of
issues to be addressed, editorial style and clarity with a special
focus on terminology, substantive legal conformance to the Act,
the need for augmentation and expansion of discussion relative
to issues already addressed in the rules, and the elimination of
unnecessary provisions.

Authority Responses to Comments: Procedural Background.

The Authority conducted public hearings on January 21, 1998,
in San Antonio, January 22, 1998, in New Braunfels, and Jan-
uary 29, 1998, in Hondo. The Authority received oral comments
at these hearings. It received written comments from January
2, 1998, through 5:00 p.m. on February 3, 1998. Authority staff
compiled the oral and written comments and reviewed them
for the purpose of developing recommendations to the Aquifer
Management Planning Committee (AMPComm) of the Board
of Directors (Board) of the Authority. On February 11, 1998,
the staff presented its recommendations to AMPComm. The
AMPComm made its recommendations on February 11, 1998,
to the Board. On February 17, 1998, the Board considered
the recommendations of the Authority staff, recommendations
of AMPComm, and other recommendations of the members of
the Board at its regular Board meeting in San Antonio. These
adopted rules reflect the action of the Board after review and
consideration of the comments received by the Authority and
staff recommendations.

Authority Response to Comments not Identifying Specific Rules
Within Proposed Chapter 709.

Some commenters did not correlate their comments to specific
rules within proposed Chapter 709. When the Authority
was able to ascertain that a particular nonspecific comment
was related to a particular rule, the Authority interpreted the
comment as such and responds as if the comment had identified
a particular rule.

Written comments were filed by the following commenters:
Office of the Staff Judge Advocate, Fort Sam Houston, Texas
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(Staff Judge Advocate), Rudy Ranch, J.R. Oliver, Vinson
Pecans, New Braunfels Utilities (NBU), Inland Ocean, Inc.,
Guadalupe Blanco River Authority (GBRA), Sierra Club-Lone
Star Chapter (Sierra Club), Environmental Defense Fund (EDF),
City of San Marcos (San Marcos), United Service Automobile
Association (USAA), and San Antonio Water System (SAWS).

Written comments were filed by the following commenters in
general opposition to the proposed rules but did not address a
specific proposed rule such that no response is required or is
able to be formulated: Rudy Ranch.

The Authority conducted public hearings on January 21, 1998,
in San Antonio, January 22, 1998, in New Braunfels, and
January 29, 1998, in Hondo. Oral comments were received
from the following commenters: SAWS and the Sierra Club.

Comments applicable to unspecified rules.

GBRA comments that the CPM Rules should reduce pumping
to the extent necessary to avoid adverse water quality impacts
and violation of federal law at all times, even during major
droughts. At a minimum, it comments that the plan should
ensure minimum springflows will be maintained throughout a
repeat of the drought of record. It argues that the proposed
CPM rules do not accomplish these objectives because in its
view the plan does not limit withdrawals from the aquifer to
225,000 acre-feet per annum, which is argued is the permissible
amount of withdrawals that demonstrably maintain minimum
Comal springflows of 60 c.f.s. under certain aquifer conditions
and withdrawal management regime. GBRA maintains that
an acceptable CPM Rule would contain withdrawal schedules
(or caps) as springflows drop coupled with early imposition
of withdrawal limitations. The Sierra Club and EDF offer
similar comments with the addition that the Authority makes
no demonstration that program is tied in any way to the
maintenance of springlfows. The Critical Period Rules are not
the sole vehicle to provide the necessary springflows. Instead,
this objective will be a product of the Authority’s overall set of
regional aquifer management strategies that will be integrated
with the CPM Rules. The graph prepared by the Court Monitor,
Joe Moore, Jr., and submitted by GBRA shows of at least
four springflow peaks of 450 c.f.s. at Comal Springs before
1950, with nine such peaks through 1973, assuming annual
withdrawals of 225,000 acre-feet per year. However, the actual
measured springflow at Comal Springs did not exceed 450 c.f.s
until 1973. Further, the reported groundwater withdrawals did
not equal 225,000 acre-feet until 1953. Under the withdrawal
schedules proposed by GBRA, springflow would appear to
discharge at much higher than historic levels. In so doing,
this would create needless conflict between users of the aquifer
and surface water user in the lower Guadalupe River Basin.
Moreover, the reductions caused by the implementation of the
proposed CPM rules can be determined by comparing the
groundwater used on an annual basis when the proposed CPM
rules are in effect to the permitted amount of a particular
applicant. Also, monthly comparisons may also be made
between years in which the CPM rules are in effect versus when
they are not in effect.

GBRA also comments that the current permit and interim
authorization status rules negatively affect the possibility of
success of the proposed CPM Rules by allowing withdrawals
in excess of 450,000 acre-feet per annum. According to the
Authority Report Number 97-01, the average annual reported
withdrawals for authorized uses during the last ten years (1987-

1996) is 408,100 acre-feet per annum (irrigation - 116,900;
municipal - 258,000; and industrial/commercial - 33,200). If
exempt domestic and livestock uses are included, the average
is increased to 442,500 acre-feet per annum. The volumes are
reported actual withdrawals. Based on these available data, the
Authority is unable to accept this premise at this time.

The Sierra Club comments that the CPM should, rather than
require steps be taken to reduce landscape watering as the
stages progress, instead encourage or require the conversion to
less water intensive landscaping practices. Section 709.17 es-
tablishes an aggressive series of water use reduction initiatives
required to be implemented at the local level. The philosophy
in these rules is delegate to the most local form of government
the regulatory duties to engage in meaningful reductions for dis-
cretionary uses. The Authority retains the right to review and
monitor the individual programs adopted and implemented by
the various local units of governments.

EDF comments that irrigation withdrawals are improperly ex-
cluded from the CPM rules and that reductions under the rules
would be achieved by paying farmers not to irrigate. The Author-
ity responds that this issue is not yet addressed in these pro-
posed rules. The Authority intends to consider this issue when
it proposes the definitions for the CPM rules during later rule-
making. The pendency of the Authority permit program rules
and definitions prevented it from proposing definitions for the
CPM rules currently at the time it published the proposed CPM
rules.

USAA notes that the terms "retail water utilities" and "retail
public utilities" are seemingly used interchangeably throughout
the rules, and that one of the terms should be selected and
used consistently throughout the rules. The Authority agrees
and has modified the rules to use the term "retail water utilities"
throughout the rules.

Comments related to §709.1.

In commenting on §709.27, Vinson Pecans offered a comment
about the Critical Period Management (CPM) rules applicable
to exempt well. The Authority has modified §709.1 to more
specifically identify the CPM rules are applicable to exempt
wells.

SAWS notes that §709.1 applies to customers of applicants
for initial regular permits who are retail public utilities and that
SAWS may have customers over which it has no authority to
enforce critical period measures. SAWS advises that for those
customers, the Authority may have to assume critical period
enforcement authority. Without resolving this legal question, the
Authority responds that the CPM rules are intended to provide
enforcement authority to the EAA over the category of entities
identified in §709.1.

Comments related to §709.3.

GBRA comments that §709.3 is contrary to the Act in that it pro-
hibits the reductions in non-discretionary uses until it is much
too late. Section 1.26(4) of the Act requires reduction of nondis-
cretionary uses only "to the extent further reductions are neces-
sary". Rather than prohibiting reductions, §709.3 identifies the
times during a critical period in which, in the Authority’s judg-
ment, it is appropriate to further reduce nondiscretionary uses
as may be necessary. In so providing that nondiscretionary
uses are not subject to reduction during Stages I-IV, it is imple-
menting it’s other mission of effectively controlling the aquifer to
protect not only terrestrial and aquatic life, but also "domestic
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and municipal water supplies, the operation of existing indus-
tries, and the economic development of the state" (Act, §1.01).

Comments related to §709.5.

For §709.5, San Marcos opposes the use of a unique index
well for the East Area to determine critical period applicability
to the area. Instead, it recommends that one index well
be used for the entire region encompassed by the Authority.
The Authority declines to accept this recommendation the Act
itself establishes at least two pools, the San Antonio and
the Uvalde Pool (Act, §§1.14(f) and 1.19(b) and (c)). The
Act also authorizes the Authority to establish additional pools
(Id. §1.14(g)). The Authority will continue to monitor this
issue and make recommendation as additional hydrogeologic
circumstances may dictate.

SAWS supports the J-17 index well levels triggering the critical
period stages for the East Area.

GBRA and the Sierra Club do not support the critical period
stage trigger level for the J-17 index well levels commenting
that these levels don’t adequately protect springflow, and that
the well levels should be higher at some unspecified level. In
short, they assert that the Authority’s stage triggers are "too little
too late." The Authority disagrees with this comment because if
the level of the aquifer is equal to or greater than 650 feet above
mean sea level as measured at the J-17 well, then §1.14(f) of
the Act authorizes withdrawals from the San Antonio pool on an
interruptible basis. Stage V in the East Area is triggered by an
aquifer level of 628 feet mean sea level in Well J-17. Available
data show that at that elevation, the average springflow at
Comal Springs is 78 c.f.s.. In 1996, the lowest level for well J-17
was 627.5 feet mean sea level. The corresponding springflow
at Comal Springs was 82 c.f.s. Thus, there is a reasonable
basis to support the staging proposed by the Authority.

San Marcos does not support the critical period stage trigger
level for the J-17 index well levels, and that the well levels should
be set at 655 mean sea level to enter Stage I. The Authority
disagrees with this comment because if the level of the aquifer
is equal to or greater than 650 feet above mean sea level as
measured at the J-17 well, then §1.14(f) of the Act authorizes
withdrawals from the San Antonio pool on an interruptible basis.

San Marcos does support the 632 mean sea level trigger for
Stage IV in §709.5(4).

The Sierra Club also argues that there should be fewer num-
ber of stages instead of five. In its judgment, confusion will be
created in a rapidly declining aquifer context. The Authority de-
clines to reduce the number of stages at this time because it
is not necessary to subject users of the aquifer to limitations
than are necessary at any particular time. The aquifer is dy-
namic and shows dramatic ability to change aquifer levels over
time. Variation in groundwater levels in either direction can oc-
cur quite rapidly. A CPM program with multiple stages rec-
ognizes this aquifer characteristic and allows for progressively
more rigorous limitations on withdrawals for appropriate incre-
mental adjustment as the aquifer groundwater levels change.

Comments related to §709.7.

For §709.7, San Marcos opposes the use of a unique index well
for the Medina Area to determine critical period applicability
to the area. Instead, it recommends that one index well
be used for the entire region encompassed by the Authority.
The Authority declines to accept this recommendation. The

Act itself establishes at least two pools, the San Antonio and
the Uvalde Pool (Act, §§1.14(f) and 1.19(b) and (c)). The
Act also authorizes the Authority to establish additional pools
(Id. §1.14(g)). The Authority will continue to monitor this
issue and make recommendations as additional hydrogeologic
circumstances may dictate.

SAWS supports the Medina index well levels triggering the
critical period stages for the Medina Area.

Comments related to §709.9.

For §709.9, San Marcos opposes the use of a unique index
well for the Uvalde Area to determine critical period applicability
to the area. Instead, it recommends that one index well
be used for the entire region encompassed by the Authority.
The Authority declines to accept this recommendation. The
Act itself establishes at least two pools, the San Antonio and
the Uvalde Pool (Act, §§.14(f) and 1.19(b) and (c)). The
Act also authorizes the Authority to establish additional pools
(Id. §1.14(g)). The Authority will continue to monitor this
issue and make recommendations as additional hydrogeologic
circumstances may dictate.

SAWS supports the J-27 index well levels triggering the critical
period stages for the Uvalde Area.

The Sierra Club generally does not support the trigger levels for
all stages and recommends they be higher, although no specific
levels were recommended.

Comments related to §709.11.

SAWS supported the establishment of a residential water use
credit.

As to §709.11(d), Inland Ocean, Inc. comments that it is not fair
or equitable to require retail water utilities with residential water
use below 125 gallons per day to participate in a withdrawal
suspension program in order to retain the more favorable
reduction multipliers. The Authority declines to make a change
based on this comment because, among the purposes of the
of the withdrawal suspension program, is to reduce overall
demand on withdrawals from the aquifer. This goal is similar
to that of CPM. The Authority position is that benefits that are
derived under the CPM are appropriately linked to participation
in a withdrawal suspension program, if any.

San Marcos comments that §709.11(d)(1) does not address
what the multiplier is for retail water utilities with residential water
use above 125 gallons per person per day that do not participate
in the withdrawal suspension program. The Authority responds
that the rules do so provide and that the multiplier is 1.3.

The Staff Judge Advocate, NBU, SAWS, and San Marcos
recommend that in §709.11(d)(1) and (2) the acronym "WSP" be
defined. The acronym "WSP" means "withdrawal suspension
program". The Authority agrees and will propose a definition of
"WSP" in its §703.1, Definition rules. NBU comments that the
term "reduction multiplier" as used in §709.11(d) and (f) should
be defined. The Authority agrees and will propose a definition
to be included in its §703.1, Definition rules.

San Marcos comments that the reduction multipliers in
§709.11(d) "have been expanded to the point that these
rules may prove to be ineffective in preserving springflow
during severe drought". The Authority disagrees with this
characterization. When compared to the Interim CPM rules,
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the only multiplier that has been changed is for Stage I, which
was reduced from 1.8 to 1.7.

The Staff Judge Advocate and NBU also recommend that
in §709.11(e) the term "transfer schedule" be defined. The
Authority agrees and will propose a definition in its §703.1,
Definition rules.

NBU comments related to §709.11(e) are that the Authority
should not place reductions on a transferee’s amount of with-
drawal. The Authority disagrees because the point of withdrawal
by the transferee would be from the pool that would be in CPM.
The transfer may be from a pool that is not yet in CPM. Even if
the transfer is from a pool that is in CPM, a primary purpose of
the CPM is to reduce demand on withdrawals during lower wa-
ter levels in order to allow the hydrologic cycle to restore aquifer
levels through recharge. If demand is not reduced through the
acquisition of transferred groundwater rights from pools that are
not yet in CPM or from holders of groundwater rights in a pool
that is in CPM but not actually make withdrawals of the ground-
water transferred, then over all demand on withdrawals from the
aquifer would not be reduced.

NBU also recommends that the term "transfer multiplier" as
used in §709.11(e) be defined. The Authority agrees and will
propose a definition in its §703.1, Definition rules.

The Staff Judge Advocate and SAWS also recommend that
note (1) of the table in §709.11(f) the terms "base withdrawal,"
"maximum allowable withdrawals" and "reduction multiplier" be
defined. The Authority agrees and will propose definitions in its
§703.1, Definition rules.

SAWS comments that §709.11(f) should be modified to elimi-
nate confusion over whether a user is required to withdraw at
base withdrawals levels from November through February. The
Authority agrees and has modified this subsection accordingly.

SAWS comments that the table in §709.11(f) recognizes three
areas each with either own index wells to determine when
each area becomes subject to CPM stages. SAWS notes
that this approach may be inadequate once the Authority is
administering and managing the aquifer through permits instead
of interim authorization. The Authority notes this comment and
will consider this issue as it transitions its management of the
aquifer from interim authorization to its permits program.

San Marcos does not support the critical period stage trigger
level for the J-17 index well levels, and that the well levels should
be set at 655 mean sea level to enter Stage I. The Authority
disagrees with this comment because if the level of the aquifer
is equal to or greater than 650 feet above mean sea level as
measured at the J-17 well, then §1.14(f) of the Act authorizes
withdrawals from the San Antonio pool on an interruptible basis.

Comments related to §709.13.

San Marcos comments that the reference to "one month period"
in §709.13(a) is vague as to its intent from an enforcement
perspective. The Authority responds that the reference to "one
month period" refers to both the period of time for which a
violation is determined and the time in which a penalty is
imposed. Maximum withdrawal amounts are calculated on a
monthly basis. Therefore, water use reports are submitted on a
monthly basis. It is the review of these reports that determines
if a penalty exists. Penalties are assessed for the monthly
withdrawals.

Comments related to §709.15.

SAWS comments that this section should be deleted in favor
of definitions of "base withdrawal" and "maximum allowable
withdrawals" to be proposed in §703.1, Definition rules of the
Authority. The Authority agrees and has modified this section
accordingly.

Comments related to §709.17.

The Sierra Club recommends that more unspecified limits be
placed on discretionary uses. The Sierra Club does not
specify the additional limitations on discretionary uses that
in its judgment are required. The Authority disagrees that
additional limitations are required at this time because among
the statutory missions of the Authority is the effective control
of the aquifer to protect not only terrestrial and aquatic life, but
also "domestic and municipal water supplies, the operation of
existing industries, and the economic development of the state"
(Act, §1.01).

NBU advises that §709.17(b) should merely specify the amount
of reductions required of users rather than identify the specific
action to be taken to achieve those reductions. The Authority
agrees and has modified this subsection accordingly.

NBU, SAWS, and San Marcos comment that in §709.17(b) the
February 1, 1998, date should be moved to 1999. The Authority
agrees and has modified this subsection to provide for a January
1, 1999 filing date for pricing orders or ordinances.

The Staff Judge Advocate comments that the Figure in
§709.17(c) does not appear in the Authority’s proposed rules.
The Figure is located in the January 2, 1998, issue of the
Texas Register (23 TexReg 214-223).

NBU also comments that §709.17(c) should not dictate the
structure and content of all ordinances. The Authority agrees.
The model ordinance is provided as a helpful tool for the
development of an appropriate ordinance. The Authority is not
as concerned about the "structure" of an ordinance, but it is
concerned about the content of such ordinances. The Authority
agrees that "one size fits all" is not likely to be appropriate.
However, the intent of the model ordinance is not necessary
to adopt a "one size fits all" mandate, but rather to provide a
checklist of the issues the Authority would like to see addressed
in an ordinance. Accordingly, the Authority has modified this
subsection to require that ordinances "substantially" contain the
elements of the model ordinance.

NBU also recommends that the Authority should not approve or-
dinance, although it should review and provide comments. The
Authority agrees and has modified this subsection accordingly
to require certification by the General Manager and periodic re-
view.

USAA also recommends that Model Ordinance identified in
§709.17(c) be modified to require that a map of a retail water
utility’s service area be required to be filed with the Authority.
The Authority agrees and has modified the Model Ordinance
accordingly.

USAA recommends that §709.17 be modified to allow appli-
cants who withdraw more than 100 acre-feet annually, may de-
velop their own Critical Period Management Rules for review
and approval by the Authority. The Authority agrees and has
modified §709.17 by adding subsection (h) to authorize and
provide the procedures for this process.

NBU recommends non-substantive editorial and stylistic
changes to §709.17(e) which are not adopted by the Authority.
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Comments related to §709.19.

One commenter stated that that the restricted hours for land-
scape watering in §709.19(2) was not fair to homeowners with-
out sprinkler systems because not enough daylight hours are
available to water lawns. The Authority disagrees because the
CPM Rules are more likely to be in effect during the summer
months when there is sufficient daylight hours for landscape
watering before or after the hours of restriction. It is also impor-
tant to note that the time restrictions do not apply to landscape
watering with non-potable water.

Comments related to §709.21.

One commenter stated that the restricted hours for landscape
watering in §709.21(2) was not fair to homeowners without
sprinkler systems because not enough daylight hours are
available to water lawns. The Authority disagrees because the
CPM Rules are more likely to be in effect during the summer
months when there is sufficient daylight hours for landscape
watering before or after the hours of restriction. It is also
important to note that the time restrictions do not apply to
landscape watering with non-potable water.

USAA comments that the calendar days when landscape
watering is permissible under §709.21(2) should be clarified .
The Authority responds that no additional clarification is needed.
This paragraph provides that customers served by a retail water
utility are allowed to water landscape on days designated by the
utility. Persons not served by a retail water utility may water on
the default days of Saturday and Wednesday as indicated by
§709.21(4).

USAA also comments that the concept of "watering days" be
clarified. The Authority agrees and will propose a definition of
"watering days" in its §703.1, Definition rules.

USAA also comments that §709.21 does not clearly identify
persons who are subject to a retail water utilities designated
watering day, i.e. customers within the utility’s service area or
customers serviced by the utility but not within the service area
of the utility. USAA recommends that customers within a utility’s
service area be subject to the watering days established by its
CPM Ordinance. Other customers not within the service area
are subject to the default days in §709.21(4). The Authority
agrees and has modified §709.21(3) and (4) accordingly.

USAA also recommends that the Authority create a definition
for the term "service area". The Authority declines to do so at
this time, but will monitor this issue during implementation of the
CPM program to determine if such a definition would be helpful.

This definition is being proposed for the CPM rules definitions
in §703.1.

Comments related to §709.23.

One commenter stated that the restricted hours for landscape
watering in §709.23(2) was not fair to homeowners without
sprinkler systems because not enough daylight hours are
available to water lawns. The Authority disagrees because the
CPM Rules are more likely to be in effect during the summer
months when there is sufficient daylight hours for landscape
watering before or after the hours of restriction. It is also
important to note that the time restrictions do not apply to
landscape watering with non-potable water.

USAA comments that the calendar days when landscape
watering is permissible under §709.23(2) should be clarified .

The Authority responds that no additional clarification is needed.
This subsection provides that customers served by a retail water
utility are allowed to water landscape on one day designated by
the utility. Persons not served by a retail water utility may water
on the default day of Saturday as indicated by §709.23(4).

USAA also comments that the concept of "watering days" be
clarified. The Authority agrees and will propose a definition of
"watering days" in its §703.1, Definition rules.

USAA also comments that §709.23 does not clearly identify
persons who are subject to a retail water utilities designated
watering day, i.e. customers within the utility’s service area or
customers serviced by the utility but not within the service area
of the utility. USAA recommends that customers within a utility’s
service area be subject to the watering days established by its
CPM Ordinance. Other customers not within the service area
are subject to the default days in §709.23(4). The Authority
agrees and has modified §709.23(3) and (4) accordingly.

Comments related to §709.25.

One commenter stated that the restricted hours for landscape
watering in §709.25(2) was not fair to homeowners without
sprinkler systems because not enough daylight hours are
available to water lawns. The Authority disagrees because the
CPM Rules are more likely to be in effect during the summer
months when there is sufficient daylight hours for landscape
watering before or after the hours of restriction. It is also
important to note that the time restrictions do not apply to
landscape watering with non-potable water.

USAA comments that the calendar days when landscape
watering is permissible under §709.25(2) should be clarified .
The Authority responds that no additional clarification is needed.
This paragraph provides that customers served by a retail water
utility are allowed to water landscape on one day designated by
the utility. Persons not served by a retail water utility may water
on the default day of Saturday as indicated by §709.25(4).

USAA also comments that the concept of "watering days" be
clarified. The Authority agrees and will propose a definition of
"watering days" in its §703.1, Definition rules.

USAA also comments that §709.25 does not clearly identify
persons who are subject to a retail water utilities designated
watering day, i.e. customers within the utility’s service area
or customers serviced by the utility but not within the service
area of the utility. USAA recommends that customers within a
utility’s service area be subject to the watering days established
by its CPM Ordinance. Other customers not within the service
area are subject to the default days in §709.254. The Authority
agrees and has modified §709.25(3) and (4) accordingly.

Comments related to §709.27.

SAWS supported the proposed emergency rules development
time lines.

SAWS also recommended that the residential water use credit
be extended to Stage V. The Authority declines to accept this
recommendation at this time, but will consider this recommen-
dation when it considers specific Stage V rules.

Vinson Pecans offered several comments related to the nature
of any Stage V rules that might be adopted. The Authority will
not respond to those comments at this time, but instead will
wait until it develops proposed Stage V rules and the comment
process for those proposed rules. The Authority has modified
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§709.1 to more specifically identify the CPM rules applicable to
exempt wells.

Inland Ocean, Inc. comments that §709.27 is inadequate
because it contains no substantive provisions that would be
enforceable during Stage V. The Authority acknowledges this
comment but notes that the purpose of this section is to
recognize the existence of a Stage V for CPM purposes and
provide notice that the Authority will be proposing for adoption
more specific Stage V rules on or before June 30, 1998.

Comments related to §709.29.

NBU recommends that the acronym "WSP" as used in
§709.29(a)(1) and (2)(C) and (D) be defined. The Authority
agrees and will propose a definition in its §703.1, Definition
rules.

NBU recommends that the term "conforming golf course" and
"non-conforming golf course" as used in §709.29(b) be defined.
The Authority agrees and will propose a definition in its §703.1,
Definition rules.

NBU recommends non-substantive editorial and stylistic
changes to §709.29(b) which are not adopted by the Authority.

Comments related to §709.31.

NBU recommends that the acronym "WSP" as used in
§709.31(b)(11) be defined. The Authority agrees and will
propose a definition in its §703.1, Definition rules.

Comments related to §709.33.

NBU comments that §709.33(c) should not require a transferee
to become an applicant for an initial regular permit. The
Authority disagrees, a transferee who acquires by sale the
transfer of an interim authorization status is required to become
an applicant for an initial regular permit.

NBU recommends that §709.33(e) require that the base with-
drawal report be on a form prescribed by the Authority and to
clarify this section to that effect. The Authority agrees that is the
intent of §709.33(e) and has made appropriate modifications.

EDF comments that the concept of "base withdrawals" should
be discarded in favor of relating critical period withdrawals to
regular withdrawals. The concept of "base withdrawals" is
intended to standardize the time frame for determining each
applicant’s base usage or minimum amount of use. The
Authority intends to consider this issue when it amends the
CPM rules after its permit system is in place. While it is in
interim authorization, however, in the Authority’s judgement the
preferred approach is to provide for base withdrawals.

Comments related to §709.35.

SAWS comments that §709.35(c) should distinguish between
enforcement actions against applicants for initial regular permits
and their customers over whom they may have no critical period
enforcement authority. The Authority declines to adopt this
recommendation.

Comments related to §709.37.

SAWS recommends that §709.37(a) disallow a customer of a
retail water utility from pursuing a variance directly with the
Authority until it has sought a variance from the retail water
utility. The Authority agrees and has modified this subsection
to so reflect.

The new sections are adopted under Senate Bill 1477, §1.11(a),
which requires the board of directors of the EAA to adopt rules
necessary to carry out the EAA’s powers and duties, including
critical period management rules.

§709.1. Applicability.

This chapter applies to all applicants or holders of regular permits,
the customers of all applicants who are retail water utilities, and
owners of exempt wells. Reference to "applicant" shall also refer
to a regular permit holder. Owners of exempt wells will follow the
reduction measures in §§709.19-709.27 of this title (relating to Stage
I Restrictions, Stage II Restrictions, Stage III Restrictions, Stage IV
Restrictions, and Stage V Restrictions).

§709.11. Beginning and End of Critical Period Stages.

(a) The general manager will post by 10:00 a.m. every
business day the most recently available index well levels, the ten-
day rolling average of those levels, and the applicable critical period
stage as established by §§709.5, 709.7, and 709.9 of this title (relating
to Critical Period Stages-East Area; Critical Period Stages-Medina
Area; Critical Period Stages-Uvalde Area).

(b) If a well index is not available on a particular day, the
stage in effect in the applicable area will continue to the next day.

(c) A critical period stage will remain in effect for at least
ten days unless a more restrictive stage is implemented and will not
be rescinded until the ten-day rolling average of the applicable well
index triggers a less restrictive stage. (For example, if Stage III is in
effect in the East area of the Authority, Stage II cannot be triggered
in that area until the 10-day rolling average of the J-17 level rises
above 636 ft. m.s.l.).

(d) The reduction multipliers for each stage are as follows:
Stage I: 1.7; Stage II: 1.6; Stage III: 1.4; and Stage IV: 1.3, or 1.4,
Stage V: to be determined by the board.

(1) In the event the Authority implements an WSP, the
maximum allowable withdrawals in Stage IV for WSP participants
shall be 1.4 times base withdrawals. The maximum allowable with-
drawals for applicants who are retail water utilities with residential
water use at or below 125 gallons per person per day who do not
participate in an WSP shall be 1.3 times base withdrawals.

(2) In the event the Authority does not implement an
WSP, the maximum allowable withdrawals for applicants who are
retail water utilities shall be 1.4 times base withdrawals for retail
water utilities with residential water use at or below 125 gallons per
person per day, and 1.3 times base withdrawals for all others.

(e) Transfer Multiplier - The transfer multiplier for each
stage is as follows: Stage I: none; Stage II: .95, Stage III: .90, Stage
VI: .85, Stage V: to be determined by the Authority. The total amount
of water that can be withdrawn monthly is the product of the transfer
multiplier times the estimated monthly withdrawals indicated on the
transfer schedule.

(f) The well levels that trigger stages as described in this
section and the applicable reduction multipliers are stated in the
following table, which is incorporated herein. Stages are triggered
independently in each of the three areas and will be in effect from
March 1 to October 31. From November 1 to February 28 applicant
will operate at base withdrawals or below, when a stage of the critical
period is in effect.
Figure: 31 TAC §709.11(f)

§709.15. Determination of Base Withdrawals and Maximum Allow-
able Withdrawals.
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(a) The general manager will initially determine the base
withdrawals and maximum allowable withdrawals, maximum transfer
withdrawals and total withdrawals for each applicant, other than an
irrigation user, based on the base withdrawal report and other data
available to the Authority for the three lowest months of November,
1995 through February 1996. The general manager will notify
applicants of the determinations in writing.

(b) The general manager, with the approval of the board,
may calculate base or maximum allowable withdrawal and maximum
transfer withdrawals on different criteria than is otherwise required
by these rules in particular cases, in order to better approximate the
minimum amount of groundwater the applicant needs for nondiscre-
tionary uses or to avoid penalizing the applicant for development of
alternative water supplies.

(c) Notwithstanding subsection (a) of this section, applicants
have the duty to self-determine their base withdrawals and maximum
allowable withdrawals and maximum transfer withdrawals regardless
of whether the general manager has determined such amounts or
notified the applicant of such determinations.

§709.17. Reduction Efforts for Discretionary Uses.

(a) Applicants shall achieve the maximum allowable with-
drawals level at each critical period stage by conserving groundwater,
minimizing waste, reducing discretionary uses of groundwater to the
maximum extent feasible, and taking any other necessary steps to
reduce withdrawals of groundwater from the aquifer.

(b) Retail water utilities shall adopt and enforce inverted
rate structures, and implement conservation programs. The Authority
encourages all retail water utilities to adopt and enforce conservation
charges, critical period surcharges, and other programs to conserve
groundwater, minimize waste, comply with specific restrictions,
utilize high-efficiency water systems such as low-flow toilets and
shower heads, and reduce discretionary uses by all customers of
groundwater from the aquifer to the maximum extent feasible. By
January 1, 1999, all retail water utilities must file with the Authority
their water service pricing orders or ordinances adopting rates,
charges, and other critical period programs.

(c) A retail water utility shall adopt and enforce a Critical
Period Management Ordinance (or other appropriate legal instrument)
substantially containing the elements in Appendix A, Critical Period
Management Model Ordinance as shown in this subsection.
Figure: 31 TAC §709.17(c)

(d) All proposed ordinances (or appropriate legal instru-
ments) will be submitted to the general manager for review and ap-
proval prior to adoption to ensure compliance with this chapter.

(e) If a retail water utility believes that it does not have the
authority to pass an ordinance (or appropriate legal instrument), then
it shall provide an opinion of counsel supporting this proposition
for the review and consideration by the general counsel of the
Authority. If the general counsel of the Authority concludes that
the applicant has the requisite legal authority to pass ordinances (or
other appropriate legal instruments), then the applicant shall proceed
to adopt and enforce the ordinance in accordance with subsection (c)
of this section.

(f) During all time in which an ordinance is not in effect,
the provisions of this chapter shall apply.

(g) The Critical Period Management Ordinance must be
certified by the general manager, within 30 days of receipt by the
Authority, unless the general manager requests additional information
from the applicant, the ordinance shall be certified. The ordinance

may be subject to at least an annual review by the general manager.
All retail water utilities shall file with the Authority any updated
water service pricing orders or ordinances adopting rates, charges,
and other critical period programs by their effective date.

(h) An applicant whose interim authorization or initial
regular permit allows the applicant to annually withdraw groundwater
in amounts greater than 100 acre-feet may develop a Critical Period
Management Plan. The Critical Period Management Plan must list
the water conservation and reduction measures the applicant agrees
to implement to reduce and minimize the amount of groundwater
used for discretionary uses. An applicant receiving water service
from a retail water utility shall submit a Critical Period Management
Plan to the retail water utility. The applicant may submit the plan
to the general manager for review. If the general manager concludes
the plan is at least as effective in reducing discretionary use as the
staged restrictions contained in this Chapter, the general manager shall
submit the plan to the board for consideration. If the applicant’s plan
is approved by the board, the use of the groundwater pumped by the
applicant shall be subject to the requirements of the approved Critical
Period Management Plan and shall be subject to the requirements
of the approved Critical Period Management Plan and shall be
exempted from the requirements of §§709.19, 709.21, 709.23, 709.29,
and 709.31 of this title (relating to Stage I Restrictions, Stage II
Restrictions, Stage III Restrictions, Golf Courses and Athletic Fields).
An applicant who violates the conditions and requirements of the
approved Critical Period Management Plan is subject to enforcement
as provided in the Edwards Aquifer Act. The applicant shall annually
provide the general manager a certification of compliance with the
provisions of the approved plan.

§709.19. Stage I Restrictions.

When Stage I is in effect, the following restrictions listed in
paragraphs (1)-(8) of this section apply to all persons throughout the
applicable area of the Authority.

(1) No person may waste groundwater.

(2) No person may use groundwater for landscape
watering between the hours of 10:00 a.m. and 8:00 p.m. except by
means of a bucket (not to exceed 5 gallons in capacity), hand-held
or soaker hose, or properly-installed drip irrigation system). This
paragraph does not apply to non-potable water.

(3) No person may use groundwater to wash an impervi-
ous outdoor ground covering such as a parking lot, driveway, street,
or sidewalk unless for health or safety reasons.

(4) No person may allow irrigation tailwater to escape
from that person’s land.

(5) Restaurants and other eating establishments are
prohibited from serving groundwater to customers except upon
request of the customer.

(6) Every person who owns or has possession of a
swimming pool must cover the pool with an effective evaporation
cover or screen, or evaporation shields covering at least 25% of the
surface of the pool, when the pool is not in active use. Active use
includes necessary maintenance that requires removal of the cover,
screen, or shields. Active use of public, commercial and apartment
pools is whenever the pool is not officially closed.

(7) No person may wash an automobile at a residence
except on a watering day during water times as designated by these
rules or by a retail water utility pursuant to these rules, and in no
event may a person allow groundwater from automobile washing at a
residence escape into the street or otherwise off the person’s property.
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(8) Charity car washes are prohibited except at a com-
mercial car wash that recycles at least 75% of the groundwater it uses
or that is certified as a conservation car wash by a retail water utility.

§709.21. Stage II Restrictions.

When Stage II is in effect, the following restrictions listed in
paragraphs (1)-(5) of this section apply to all persons throughout the
applicable area of the Authority.

(1) All of the prohibitions applicable in Stage I.

(2) No person may use groundwater for landscape
watering on more than two watering days in any calendar week,
except that landscape watering is permitted on any day before 10:00
a.m. and after 8:00 p.m. by means of a bucket (not to exceed 5
gallons in capacity), hand-held or soaker hose, or properly-installed
drip irrigation system. This paragraph does not apply to non-potable
water.

(3) Retail water utilities must designate specific watering
days on which persons within their jurisdictions are allowed to use
groundwater for landscape watering, in accordance with this section.
For all persons using groundwater for landscape watering of property
located within a service area of a retail water utility, the watering
days are those designated in that utility’s Critical Period Management
Ordinance. Retail water utilities are encouraged to stagger such days
so as to reduce peaks of demand

(4) For all persons using groundwater for landscape
watering of property not located within a service area of a retail
water utility, the watering days are Saturday and Wednesday.

(5) No person may use groundwater for an ornamental
outdoor fountain or similar feature, unless the water is recycled and
the only additional groundwater used for the feature is to compensate
for evaporative losses.

§709.23. Stage III Restrictions.

When Stage III is in effect, the following restrictions listed in
paragraphs (1)-(5) of this section apply to all persons throughout the
applicable area of the Authority.

(1) All of the prohibitions applicable in Stage I apply in
Stage III.

(2) No person may use groundwater for landscape
watering on more than one watering day in any calendar week, except
that landscape watering is permitted to maintain shrubs, trees, and
other ornamental plants, but not grass or turf, on any day before
10:00 a.m. and after 8:00 p.m. by means of a bucket (not to exceed
5 gallons in capacity), hand-held or soaker hose, or properly-installed
drip irrigation system. This paragraph does not apply to non-potable
water.

(3) Retail water utilities must designate a specific day or
days of the calendar week on which persons within their jurisdictions
are allowed to use groundwater for landscape watering, in accordance
with this section. For all persons using groundwater for landscape
watering of property located within a service area of a retail water
utility, the watering days are those designated in that utility’s Critical
Period Management Ordinance. Retail water utility are encouraged
to stagger such days so as to reduce peaks of demand.

(4) For all persons using groundwater for landscape
watering of property not located within a service area of a retail
water utility, the watering day is Saturday.

(5) No person may use groundwater for an ornamental
outdoor fountain or similar feature.

§709.25. Stage IV Restrictions.

When Stage IV is in effect, the following restrictions listed in
paragraphs (1)-(5) of this section apply to all persons throughout the
applicable area of the Authority.

(1) All of the prohibitions applicable in Stage I and
§709.23(5) of this title (relating to Stage III Restrictions) apply.

(2) No person may use groundwater for landscape
watering on more than one watering day in any calendar week. For
purposes of this paragraph, "watering day" is limited to the morning
hours of 3:00 a.m. to 7:00 a.m., and the evening hours of 8:00 p.m. to
11:00 p.m. However, landscape watering by means of a bucket (not to
exceed 5 gallons in capacity), hand-held or soaker hose, or properly-
installed drip irrigation system is permitted to maintain trees, shrubs,
and other ornamental plants, but not grass or turf, on any day of the
week during the morning hours of 7:00 a.m. to 11:00 a.m. Persons
utilizing irrigation systems requiring more than 7 hours to complete
one weekly watering cycle may request a variance in accordance
with §709.37 of this title (relating to Variance Applications). Such
a request must be accompanied by a conservation and reuse plan for
the irrigation system. This paragraph does not apply to non-potable
water.

(3) Retail water utilities must designate a specific day or
days of the calendar week on which persons within their jurisdictions
are allowed to use groundwater for landscape watering, in accordance
with this section. For all persons using groundwater for landscape
watering of property located within a service area of a retail water
utility, the watering days are those designated in that utility’s Critical
Period Management Ordinance. Retail water utilities are encouraged
to stagger such days so as to reduce peaks of demand.

(4) For all persons using groundwater for landscape
watering of property not located within a service area of a retail
water utility, the watering day is Saturday.

(5) Filling of all new and existing swimming pools is
prohibited, unless at least 30% of the water is obtained from a
source other than the aquifer. Groundwater may be used to replenish
swimming pools to maintenance level. Drainage of swimming pools
is permitted only onto a pervious surface, or onto a pool deck
where the water is transmitted directly to a pervious surface, only
if necessary to:

(A) remove excess water from the pool due to rain in
order to lower the water to the maintenance level;

(B) repair, maintain, or replace a pool component
which has become hazardous; or

(C) repair a pool leak.

§709.31. Athletic Fields.

(a) Conservation and reuse plan. An owner or operator of an
athletic field shall file a conservation and reuse plan with the general
manager within 30 days of the effective date of these rules.

(b) A conservation and reuse plan for athletic fields must
contain the following information listed in paragraphs (1)-(13) of this
subsection:

(1) the name, title, address, and telephone number of the
owner or operator of the athletic field;

(2) the name, title, address, and telephone number of the
person(s) responsible for the watering of the field;

(3) whether the field is public or private, and the
populations served by the field;
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(4) the location, dimensions, type of athletic field, and
type of turf;

(5) a description of the water-delivery system used and
how and when it is used;

(6) a description of management practices relating to
watering the field that are employed to control the amount of water
applied to the field;

(7) a description of any turf areas that are not essential to
the functioning of the field that are or could be watered in accordance
with the specific restrictions on landscape watering contained in this
chapter;

(8) a statement of what the owner or operator believes is a
minimum amount of water and a minimum watering regimen during
critical periods that applies only the amount of water necessary to
maintain the viability of the turf without creating a safety hazard to
users of the field;

(9) a statement of any actions or plans to obtain alterna-
tive water supplies such as reclaimed, reuse, or recycled water, and a
copy of any letter of commitment from a retail water utility regarding
supplying such water to the field;

(10) a statement that the conservation and reuse plan is
also in compliance with any local conservation plans;

(11) contain a plan with projected implementation dates
to convert to an alternate water supply to reduce and eliminate
consumption of groundwater to the maximum extent feasible. This
conversion may incorporate the use of reclaimed, reused, or recycled
water, and/or the athletic field must participate in an WSP;

(12) provide, where cost effective, methods of achieving
enhanced conservation by utilizing a computer controlled irrigation
system ("CCIS"), comprised of a computer controller (digital oper-
ating system), software, interface modules, satellite, field controller,
soil sensors, weather station, or similar devices, which is capable of
achieving maximum efficiency and conservation in the application of
water to the athletic field. A CCIS, at a minimum, should be de-
signed to prevent over-watering, flooding, pooling, evaporation and
run-off; and prohibit sprinkler heads from applying water at an intake
rate exceeding the soil holding capacity. The plan shall provide an
analysis of the cost effectiveness of utilizing a CCIS. The plan must
require the user to accomplish the following reductions listed in sub-
paragraphs (A)-(D) of this paragraph:

(A) Stage I - 10% reduction in the replacement
of daily evapotranspiration rate ("ET rate") or daily soil holding
capacity;

(B) Stage II - 20% reduction in the replacement of
daily ET rate or daily soil holding capacity;

(C) Stage III - 30% reduction in the replacement of
daily ET rate or daily soil holding capacity; provided that if the user
has executed a letter of intent for reclaimed, reused, or recycled water,
or is an WSP participant, the required reduction shall be 20%;

(D) Stage IV - 30% reduction in the replacement of
daily ET rate or daily soil holding capacity; provided that if the user
has executed a letter of intent for reclaimed, reused, or recycled water,
or is an WSP participant, the required reduction shall be 20%; and

(13) any other information required by the general
manager.

(c) The general manager shall either approve or disapprove
the conservation and reuse plan or request additional information

within 30 days of the date of filing. The owner or operation of an
athletic field may apply groundwater from the aquifer to the field if
the general manager approves the plan.

(d) The general manager shall approve the conservation and
reuse plan if the general manager is satisfied that the plan meets the
following criteria listed in paragraphs (1)-(4) of this subsection:

(1) it contains all necessary information and documenta-
tion;

(2) the plan provides for a critical period watering
regimen that uses only the amount of groundwater necessary to
maintain the viability of the turf and maintain the turf in a safe
condition;

(3) the plan provides that groundwater will not be applied
to areas that are not essential to the use of the field in accordance
with the applicable maximum allowable withdrawals and specific
restrictions imposed by this chapter; and

(4) if non-potable water is available, or may be available
to the field within five years, the owner or operator is committed to
making use of such non-potable water for watering of athletic fields
as soon as practicable.

(e) The general manager may require the revision of a
conservation and reuse plan or require the owner or operator to
provide additional or updated information, and may disapprove a plan
previously approved if it appears that the plan no longer meets the
criteria set forth in subsection (d) of this section.

(f) The owner or operator of an athletic field must comply
with all Stage V rules issued by the board under §709.27 of this title
(relating to Stage V Restrictions).

(g) Until a non-conforming athletic field becomes a con-
forming athletic field, it shall comply with the following reduction
measures listed in paragraphs (1)-(4) of this subsection:

(1) Stage I - 10% reduction in the replacement of daily
ET rate as monitored by a properly operating CCIS, if determined
to be cost effective, or use of not more than 1.7 times the base
withdrawal for athletic fields that are not equipped with a CCIS;

(2) Stage II - 20% reduction in the replacement of daily
ET rate as monitored by a properly operating CCIS, if determined
to be cost effective, or use of not more than 1.6 times the base
withdrawals for athletic fields that are not equipped with a CCIS;

(3) Stage III - 30% reduction in the replacement of daily
ET rate as monitored by a properly operating CCIS, if determined
to be cost effective, or use of not more than 1.4 times the base
withdrawals for athletic fields that are not equipped with a CCIS;
and

(4) Stage IV - 40% reduction in the replacement of daily
ET rate as monitored by a properly operating CCIS, if determined
to be cost effective, or use of not more than 1.3 times the base
withdrawals for athletic fields that are not equipped with a CCIS.

§709.33. Base Withdrawal Reports.

(a) Every applicant other than an irrigation user, must file
a base withdrawal report with the Authority which contains the
following information listed in paragraphs (1)-(9) of this subsection:

(1) the person’s name, address, and telephone number;

(2) contact person and title;

(3) the location and name or number of all wells from
which groundwater is withdrawn (attach map);
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(4) the monthly amount of groundwater withdrawn during
the months of November and December of 1995 and January and
February of 1996, or for conjunctive users, the monthly amount
of groundwater withdrawn during the months of November and
December and the following January and February during each of the
three consecutive 12-month periods preceding the commencement of
the applicant’s use of the non-aquifer groundwater which qualifies
the applicant as a conjunctive user;

(5) the total amount of groundwater withdrawn each
month during the 12 months prior to the date of the report, and the
total amount of groundwater withdrawn for such months;

(6) the estimated amount of groundwater actually benefi-
cially applied without waste to nondiscretionary uses, and the nature
of such uses;

(7) a summary of the applicant’s past efforts to conserve
water and reduce the amount of water required, and the efficacy of
such efforts;

(8) a summary of any actions the applicant intends to
take to conserve water and reduce the amount of water required in
order to comply with these rules; and

(9) any other information requested by the general
manager.

(b) An applicant must file its base withdrawal report with
the Authority within 30 days after the effective date of these rules.

(c) A person who, based on a transfer, becomes an applicant
after the effective date of these rules must file a base withdrawal
report within 7 days of the first day the person becomes a applicant.

(d) An applicant who, without good cause, fails to timely
file a completed base withdrawal report, is not entitled to exclude
groundwater water use under §709.3 of this title (relating to Nondis-
cretionary Uses) from mandatory reductions until a base withdrawal
report is filed with the Authority.

(e) The base withdrawal report shall be filed on a form pre-
scribed by the Authority.

§709.37. Variance Applications.

(a) A person may file with the Authority an application for a
variance from this chapter on a form prescribed by the Authority. The
Authority delegates to retail water utilities the power to grant or deny
variance requests with regard to customers receiving water service
from the utility. A customer receiving water services from a retail
water utility may appeal an application of variance with the Authority
after having completed the variance procedure of the utility. A retail
water utility shall submit a copy of all variances approved by the
utility to the Authority. The application must contain the following
information listed in paragraphs (1)-(4) of this subsection:

(1) the specific nature of the variance requested;

(2) a detailed explanation of why the person believes it
should be granted the variance, including any supporting documen-
tation;

(3) a statement that the facts contained in the request are
true and within the person’s personal knowledge; and

(4) any other information requested by the general
manager.

(b) Variance applications shall be processed in accordance
with Chapter 707, Subchapter L of this title (relating to Applications
Processing).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803755
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Chapter 721. Interim Critical Period Manage-
ment Rules
The Edwards Aquifer Authority (Authority) adopts the repeal
of §§721.1-721.8, 721.11, 721.12, 721.21-721.24, 721.31-
721.33, 721.41-721.48, 721.51, 721.52, 721.61-721.65, 721.71
and 721.72, concerning rules for the Authority’s critical period
management plan, without changes to the proposed text as
published in the January 2, 1998, issue of the Texas Register
(23 TexReg 95) and will not be republished.

The repeal of the sections is necessary to allow for the
concurrent adoption of new Critical Period Management rules
providing for the ongoing rules reorganization process of the
Authority.

No written comments were received regarding adoption of the
repeals.

Public hearings were held on January 21, 1998, in San Antonio,
January 22, 1998, in New Braunfels, and January 29, in Hondo.
No oral comments were received regarding adoption of the
repeals.

Subchapter A. General Provisions
31 TAC §§721.1-721.8

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.
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TRD-9803747
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter B. Applicability of Rules
31 TAC §721.11, §721.12

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803748
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter C. Critical Period Stages
31 TAC §§721.21-721.24

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to

Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803749
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter D. Maximum Allowable Usage and
Enforcement
31 TAC §§721.31-721.33

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803750
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter E. Restrictions on Specific Uses
31 TAC §§721.41-721.48

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803751
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter F. Reports
31 TAC §721.51, §721.52

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803752
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦

Subchapter G. Variance
31 TAC §§721.61-721.65

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803753
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
Subchapter H. Review and Reconsideration
31 TAC §721.71, §721.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Edwards Aquifer Authority or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are adopted under the following sections of the
Edwards Aquifer Act, Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas Session Laws 2353-
2374, as amended (Act): §1.11 (relating to General Powers and
Duties of the Board and Authority), and more specifically under
subsection (a), requiring the board of directors of the Authority
to adopt rules necessary to carry out the Authority’s powers
and duties under the Act, including rules governing procedure
of the Authority and its board of directors, and §§1.03 (relating to
Definitions), 1.08 (relating to General Powers), 1.14 (relating to
Withdrawals), and 1.26 (relating to Critical Period Management
Plan).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803754
Gregory M. Ellis
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General Manager
Edwards Aquifer Authority
Effective date: April 5, 1998
Proposal publication date: January 2, 1998
For further information, please call: (210) 222-2204

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part VI. Texas Department of Criminal
Justice

Chapter 152. Institutional Division

Subchapter D. Other Rules
37 TAC §152.51

The Texas Department of Criminal Justice adopts an amend-
ment to §152.51, concerning authorized witnesses to the exe-
cution of an inmate sentenced to death, with changes to the
proposed text as published in the February 13, 1998, issue of
the Texas Register (23 TexReg 1266).

The amendment specifies those persons authorized to witness
the execution of an inmate sentenced to death based upon
the recommendation of the Victim Services Division and the
approval of the Director of the Texas Department of Criminal
Justice Institutional Division.

The adoption will enable potential closure for family members
of murder victims.

One internal comment was received stating that the rule needed
to reflect the statute’s (Code of Criminal Procedure, §43.20)
apparent allowance for five inmate relatives/friends as well as
a spiritual advisor. The agency has made changes to the
proposed version of the rule in order to incorporate the comment
received.

The amendment is adopted under the Government Code,
§492.013, which grants general rulemaking authority and the
Code of Criminal Procedure, Article 43.20.

§152.51. Authorized Witnesses to the Execution of an Inmate Sen-
tenced to Death.

(a) Purpose. The purpose of this rule is to specify those
persons authorized to witness the execution of an inmate sentenced
to death.

(b) Definition. "Close relative of the deceased victim" means
the following persons in relation to the victim for whose death an
inmate is sentenced to death:

(1) the spouse of the victim at the time of the victim’s
death;

(2) a parent or stepparent of the deceased victim; or

(3) an adult brother, sister, child, or stepchild of the
deceased victim (adult is defined as anyone 18 years of age or older);
or

(4) another individual with a close relationship to the
deceased victim, or to a close relative of the victim, upon the rec-
ommendation of the Victim Services Division (VSD) and approval of

the Director of the Texas Department of Criminal Justice Institutional
Division (TDCJ-ID).

(c) Witnesses. The only persons authorized to witness an
execution are as follows:

(1) departmental staff as deemed necessary by the
Director of the TDCJ-ID;

(2) members of the Texas Board of Criminal Justice;

(3) chaplains of the Texas Department of Criminal
Justice;

(4) Walker County Judge;

(5) Walker County Sheriff;

(6) media pool representatives consisting of:

(A) one reporter from the Huntsville Item;

(B) one reporter from the United Press International
and the Associated Press;

(C) one additional print media representative and one
broadcast representative selected from rotating lists of applicants
maintained by the TDCJ-ID Public Information Office.

(7) relatives or friends requested by the condemned
inmate, not to exceed five in number, who are eligible under
subsections (d)(1) and (d)(2) of this section, and one spiritual advisor
requested by the condemned inmate who is eligible under subsection
(d) of this section;

(8) close relatives of the deceased victim not to exceed
five in number; and

(9) if there are fewer than five close relatives of the
deceased victim:

(A) additional close relatives of a victim for whose
death the inmate has been convicted but for whose death the inmate
is not sentenced to death; and

(B) if there are still fewer than five persons, additional
close relatives of a victim for whose death the inmate is unequivo-
cally responsible, upon the recommendation of the Victim Services
Division and approval of the Director of TDCJ-ID.

(d) Spiritual Advisor and Relatives or friends of the inmate.

(1) Five relatives or friends and a spiritual advisor,
if requested by the condemned inmate, are eligible to attend the
execution of the condemned inmate if:

(A) the condemned inmate provides a list of witnesses
and the name or type of spiritual advisor he/she wishes to attend the
execution to the Bureau of Classification at least 14 days prior to the
date of execution; and

(B) the witnesses and spiritual advisor requested by
the inmate are on the inmate’s approved "Visitor’s List."

(2) If less than 14 days prior to the scheduled execution,
the condemned inmate wishes to change the names of his/her
witnesses or spiritual advisor, the inmate shall submit a request in
writing to the Director of TDCJ-ID who shall approve or disapprove
the changes.

(3) The spiritual advisor must be a bonafide pastor or
comparable official (e.g., minister, priest, or rabbi) of the church of
the condemned inmate’s elected religion.
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(e) Prohibition on attendance. Any inmate currently confined
within the TDCJ-ID is specifically denied authorization to witness the
execution of an inmate sentenced to death.

(f) Victim Notification.

(1) The TDCJ-ID Victim Services Liaison (VSL) shall
be responsible for maintaining a list of scheduled executions.

(2) The VSL/Emergency Action Center (EAC) shall
provide a list of scheduled executions to the TDCJ (VSD). Subsequent
updates regarding significant changes pertaining to the execution (e.g.,
dates, court rulings, etc.) shall also be provided to the TDCJ VSD
by the VSL/EAC in an expedient manner.

(3) The VSD is responsible for notifying the relatives of
the victim of the scheduled execution date, time, and location, upon
request. It is the responsibility of the relative to notify the TDCJ
VSD of any subsequent address changes and their intent to attend.

(4) The relative of the victim must be identified and
approved by the VSD.

(5) It is the responsibility of the VSD to notify the VSL,
no later than five days prior to the scheduled execution date, of the
names and contact numbers for those persons planning to attend.

(6) The VSD shall contact the relative of the victim and
provide information regarding the written procedures affecting their
participation.

(g) Requirements for the execution chamber. The room
provided for the execution shall be arranged so that:

(1) there is sight and sound separation between any
relative or friend of the condemned inmate and any close relative
of a deceased victim; and

(2) there is sound separation between the condemned
inmate and those in attendance, except that arrangements shall be
provided that allow those in attendance to hear the statements of the
condemned inmate.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 16,
1998.

TRD-9803719
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Effective date: April 5, 1998
Proposal publication date: February 13, 1998
For further information, please call: (512) 463–9693

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part XX. Texas Workforce Commission

Chapter 800. General Administration

Subchapter D. Incentive Award Rules
The Texas Workforce Commission (Commission) adopts new
§§ 800.101, 800.102, 800.112-800.115, 800.118, 800.119,

800.151, 800.152, 800.161, 800.171-800.177, 800.181,
800.182, and 800.191, concerning the Incentive Award and
Sanctions Rules with changes to proposed text as published in
the January 9, 1998, issue of the Texas Register (23 TexReg
340). The changed sections, §§800.101(b), 800.102, 800.112,
800.113, 800.114, 800.119, 800.152, 800.161, 800.172,
800.174, 800.175, 800.177, 800.181, 800.182, 800.191, will be
republished here.

One of the primary goals of the Commission is to administer
twenty-eight workforce programs in Texas. In order to meet that
goal, the Commission proposed Incentive Award and Sanctions
Rules to assist local programs in meeting performance require-
ments and encouraging a high level of performance.

The rules provide for an adjustment model to be used to adjust
the incentive measures for local conditions. The methodology
proposed is based on the experience and logic of a model
used by the federal government in a workforce training program.
The methodology is based on a statistical technique called
multiple regression analysis which addresses the relationship
between the outcome and several explanatory factors. The
relationship with each explanatory factor is determined while
taking into account its relationship with all the other factors.
Each adjustment weight represents how much the outcome can
be expected to change with a one-unit change in an explanatory
factor, while holding the other explanatory factors constant. The
influence of a set of explanatory factors can be determined by
summing the influence of each explanatory factor.

Economic factors in the local areas which may be considered
in the adjustment model include unemployment rate, three-year
growth of earnings in retail and wholesale trade, annual earn-
ings in retail and wholesale trade, employment in manufacturing,
agriculture and wholesale trade, population density, percentage
of families below the federally established poverty level, and
employer/resident worker ratio. The data sources for the local
economic factors are calculated from Bureau of Labor Statis-
tics and Bureau of Census reports. Client characteristics which
may be considered include the percentage of two-parent Tem-
porary Assistance to Needy Families (TANF) families, education
level, length of time on the welfare roll, gender, age, and ethnic
groups.

The adopted rules describe procedures used by the Commis-
sion to provide incentive awards. Section 800.101 states that
the purpose of the incentive award rules is to recognize Local
Workforce Development Boards (boards) which have achieved
high levels of performance. Section 800.102 defines terms used
in the incentive award rules. Section 800.112 lists the crite-
ria used by the Commission in making incentive awards. Sec-
tion 800.113 describes the non-monetary awards which may be
made by the Commission. Section 800.114 describes the pos-
sible monetary awards. Section 800.115 lists the factors con-
sidered by the Commission and a method of calculation used
by the Commission to adjust incentive measures to ensure that
the local conditions of each board are taken into consideration
in the granting of incentive awards. Section 800.118 describes
the distribution of incentive awards. Section 800.119 describes
the requirements in the use of incentive award funds.

The adopted rules also describe the sanctions which may
be imposed by the Commission in the case of violations.
Section 800.151 states that the purpose of the rules is to
increase the accountability of the boards and to ensure that
performance requirements are met. Section 800.152 defines
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terms used in the sanctions rules. Section 800.161 describes
the preventive maintenance provided by the Commission in the
form of technical assistance, program and fiscal monitoring,
as well as quality assurance reviews. Section 800.171 lists
some possible Level One sanctions that may be imposed
by the Commission. Section 800.172 lists some possible
level two sanctions. Section 800.173 lists some possible
level three sanctions. Section 800.174 lists some violations
that might subject a board to Level One sanctions. Section
800.175 lists some violations that might subject a board to
level two sanctions. Section 800.176 lists some violations
that might subject a board to level three sanctions. Section
800.177 describes program specific sanctions. Section 800.181
describes the procedures used by the Commission to enforce
the sanctions. Section 800.191 describes appeal procedures.

Some commenters were for the rules while others were against
the rules. Comments were received from the following organi-
zations: the Workforce Development Board of Central Texas,
the West Central Texas Workforce Development Board, the
North Central Texas Workforce Development Board, Inc., Dal-
las County Local Workforce Development Board, Tarrant County
Workforce Development Board, Capital Area Workforce Devel-
opment Board, Texas Legal Services Center, and Lockheed
Martin IMS. Following each comment is the Commission’s re-
sponse.

Comment: One commenter stated that she had only positive
comments to make regarding the proposed rules. The com-
menter stated that the intent was well defined and that the pro-
posed rules made good business sense. The commenter as-
serted that the rules utilize standardized performance measures
parallel to those used previously in other programs. These pre-
viously used measures have proven very effective in planning
and utilizing resources in the commenter’s region. The com-
menter stated that the number of measures was reasonable
and attainment clearly described.

Comment: One commenter pointed out that §800.101(b) which
states that the rule incorporates the existing rule for perfor-
mance standards for the Job Training Partnership Act (JTPA)
program seems unclear and could be interpreted to mean that
JTPA standards are "subsumed" by this rule and will cease to
exist following its adoption. The commenter suggests a clear
statement that JTPA standards will remain in force and that
these rules complement those JTPA standards would solve this
problem.

Response: The Commission agrees to clarify the proposed rule
by revising it to read "This rule incorporates by reference the
existing rule for performance standards for the Job Training
Partnership Act Program . . .." The proposed rules do not
supersede the JTPA rule nor do they replace it or declare it null
and void.

Comment: Regarding §800.112(a)(4), one commenter asserted
that this section should be revised for syntax. The second
sentence in this item should be a separate paragraph of its
own since it appears to apply to all parts of this section. The
commenter suggested renumbering it as §800.112(a)(5).

Response: The Commission agrees that the sentence should
be a separate paragraph. This sentence is a new subsection
(b) and the subsequent section is renumbered appropriately.

Comment: Two commenters stated that §800.112(a)(4), which
is the Caseload Reduction outcome measure, should be revised

for reasons of content. The commenters suggested revising the
paragraph to permit caseload reduction as an outcome measure
to the extent that it reflects true economic improvement, result-
ing in people advancing out of poverty. Another commenter
recommended that the Caseload Reduction outcome measure
be deleted.

Response: The Commission disagrees that the Caseload
Reduction outcome measure should be revised or deleted. The
measure as defined is compatible with the definition of caseload
reduction factors contained in the Personal Responsibility and
Work Opportunities Act of 1996. The measure enhances the
state’s ability to meet federal work participation rates. The
Commission therefore declines to revise the rule.

Comment: Regarding §800.112(a)(4), one commenter sug-
gested that this section would more easily reward boards serv-
ing smaller populations since it is easier for them to achieve a
given percentage reduction. This commenter suggested that ty-
ing caseload reduction to economic improvement, before grant-
ing an award based on caseload reduction, will level the field of
competition. The commenter asserted that this will also serve
as an incentive to boards to foster real economic progress as a
part of caseload reduction.

Response: The Commission disagrees that this section would
reward boards serving smaller populations. The adjustment
model provides for a level playing field by calculating adjust-
ments to the standards set out in §800.112. The adjustments
are based on economic factors and client characteristics. The
Commission believes that utilizing this adjustment model will put
all boards on the same playing field.

Comment: Regarding § 800.113(d), one commenter asked if
entities other than boards are eligible for monetary or non-
monetary incentives.

Response: The Commission agrees to clarify this section. The
reference to "...or center..." has been removed. The rules apply
to boards only.

Comment: Regarding § 800.114, one commenter asked if it was
the Commission’s intent to award monetary incentives based on
only one goal, rather than the outcome measures included in
the rule and referenced in § 800.113, "Non-Monetary Incentive
Awards."

Response: As stated in §800.114, the Commission will give
priority to boards that achieve high performance in serving tar-
geted populations when awarding monetary incentives for high
performance. The Commission will award monetary incentives
to as many as five boards who demonstrate high performance
in serving that targeted population. The Commission will also
award non-monetary incentive awards to the five top perform-
ers in any one of the four specified outcome measures listed in
§800.112. The Commission has revised this rule to clarify the
intent.

Comment: Regarding §800.114, a commenter believes it would
be more beneficial to the State as a whole if all twenty-
eight boards were eligible for financial recognition based on
surpassing their own predictive standards.

Response: The Commission agrees that it could be more
beneficial if all twenty-eight boards were eligible for incentives
based on exceeding their own predicted standards. However,
given the limited amount of funds available to award monetary
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incentives, this is not feasible. The method of distribution in the
rules will provide for a more effective use of these funds.

Comment: Regarding §800.114, a commenter asserted that
there needs to be assurance that sanctions in one program do
not lead to penalties in another.

Response: It appears that the commenter was making a gen-
eral comment. Section 800.114 addresses Monetary Incentive
Awards rather than Sanctions. While this policy does apply to
all Commission-administered workforce development programs,
the Commission recognizes the unique performance require-
ments within each program. The Commission can assure that
meritorious performance within individual programs will not be
adversely affected by poor performance in another program.

Comment: For §800.115, one commenter questioned what
adjustments of local factors would be made that could reliably
level the playing field for all workforce development areas
wanting to receive an incentive, and recommended that the
Commission perform such an analysis using current conditions.

Response: An adjustment model, based upon the methodology
utilized by the JTPA economic adjustment model, has been
developed. It will be applied using client characteristics and
local economic conditions that exist during the performance
period. The Commission believes that this adjustment model
levels the playing field among areas that exhibit a wide range of
economic conditions and client characteristics. This preamble
is not the appropriate place for the details of the adjustment
model. The Commission will distribute a guidance letter that
will describe the adjustment model in detail.

Comment: Another commenter incorrectly referenced §800.115
in asking when and how an "SDA" accesses preventive main-
tenance services.

Response: The comment regarding accessing preventive main-
tenance services is addressed in the comments to §800.161.

Comment: Regarding §800.119, three commenters stated
the need for a definition or examples of innovative workforce
investment activities and requested that boards be allowed
more control over the expenditure of incentive funds. A fourth
commenter asked the Commission to provide examples of
appropriate use of the incentive funds.

Response: The Commission agrees that this rule should be
revised to give the boards more control over the expenditure
of incentive funds. House Bill 1863 envisioned the boards
designing creative programs that fit the unique characteristics
and needs of their individual workforce development areas. In
line with the Commission’s commitment to local control, the
phrase "as approved by the Commission" has been deleted
and the phrase "as allowed by state and federal laws" has been
substituted.

Comment: Regarding §800.152, one commenter asked
whether the performance standards are those included in fed-
eral legislation and whether they would be established by the
Texas Council for Workforce and Economic Competitiveness
(TCWEC) or the Commissioners. The commenter also asked
if the standards will include the requirements in Commission
contracts with the boards. A second commenter stated that it
is unclear why TCWEC has a role in imposing sanctions.

Response: The Commission agrees to clarify this section. The
definition for Performance Standard, at §800.152, is revised to
read: "The contracted numerical value setting the minimum

acceptable result to be achieved for a performance measure."
In addition, §800.102 defines the outcome measures as the
Workforce Development performance measures adopted by the
Governor and developed and recommended through TCWEC.
TCWEC’s role in imposing sanctions is pursuant to state law,
specifically the Texas Government Code.

Comment: Regarding § 800.161, one commenter stated that it
seems appropriate for the Commission to be more explicit about
how it will perform preventive maintenance activities.

Response: All preventive maintenance measures developed
and implemented by the Commission will be designed to assist
boards in their efforts to meet performance requirements and
to ensure fiscal accountability. Technical assistance will focus
on sharing information and best practices to assist the boards
with program and fiscal issues. Ongoing program and fiscal
monitoring will provide analyses of strengths and weaknesses
for continued progress or immediate solutions to operational
problems. Quality Initiative staff will identify quality indicators
to combine with training initiatives to develop and maintain high
performance. All these measures are ongoing and available to
meet the specific needs of each individual board.

Comment: Regarding §800.161, another commenter asked
when and how does an "SDA" access preventive maintenance
(this commenter incorrectly referenced §800.115).

Response: This rule applies to boards. The Commission will
provide technical assistance to the boards as the Commission
determines necessary. Additionally, the Commission will con-
duct the preventive maintenance measures described through-
out the year. The boards may request that the Commission
provide preventive maintenance services.

Comment: Regarding § 800.171, one commenter requested
that the requirement for a board to participate in technical train-
ing and quality assurance workshops designated by the Com-
mission should be extended to also apply to board contractors.

Response: The Commission is committed to the idea of local
control embodied in House Bill 1863. The purpose of sanc-
tions, as stated in the Scope and Purpose section, is to ensure
accountability of boards. The boards are accountable for the ac-
tions and performance of their subcontractors. The board may
require the subcontractor to participate in technical training and
quality assurance workshops. However, as the Commission has
no direct relationship with the board’s subcontractor, the Com-
mission may not require such participation. The Commission
therefore declines to revise this rule.

Comment: Regarding §800.171, one commenter stated any fi-
nal determination of disallowed costs should be predicated upon
the due process afforded under the contract with the Commis-
sion and references §31 of the contract. The commenter sug-
gested that this section be clarified to state that costs will be
examined and audited under the normal process, and final de-
termination of disallowance will provide for the negotiation of
appeal, off-set or final repayment.

Response: The proposed rules provide for ample opportunity to
provide information to the Commission prior to any decision to
disallow costs. In addition, the rules provide for an appeals
process in §800.191. The procedure described within the
comment is reflective of procedures used within the JTPA
program. These rules do not amend the JTPA rule and
do not impact the JTPA process for resolving questioned
costs. Regarding the reference to the contract, §31 of the
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contract simply provides a priority for recovery of funds after
a determination that disallows funds has been made. For these
reasons, the Commission declines to revise the rule.

Comment: Regarding §800.172(5), one comment was received
stating that the wording appears to indicate that advance
approval would be needed to implement required Commission
actions. The commenter believes that this section indicates
that Commission approval would be required in advance, before
certain actions were taken by a board.

Response: The Commission agrees that this section needs
clarification. To that end, this item is revised to read: "imple-
ment actions required by the Commission to address the defi-
ciencies;"

Comment: Regarding §800.173, one commenter recom-
mended inclusion of assurances that TWC will not deobligate
money which has already been spent by a board trying to
achieve expected performance levels, and a formula developed
to determine how much money will be deobligated.

Response: Existing expenditures are subject to final approval
during contract close-out. Deobligations will be based upon
current contract funds and will not be dependent upon a for-
mula. The Commission therefore cannot provide the assurance
requested.

Comment: Regarding §800.173, a commenter recommended
that boards be afforded more than five days’ notice of intent to
deobligate.

Response: The Commission agrees to afford the boards more
than five days notice. To achieve consistency with the notice
standards outlined in the board’s contract with the Commission,
the rule is revised to allow ten working days’ notice.

Comment: Concerning §800.174, one commenter stated that it
is unclear what "attain and/or maintain" means. The commenter
questioned whether it is possible to "maintain" a participation
rate determined only once a year.

Response: Performance standards and TANF participation
rates will be reviewed by the state monthly. Each board is ex-
pected to attain and maintain contracted standards throughout
the term of the contract. Section 800.174(1) and (2) is revised
to read: (1) failure to attain and maintain performance within
90% of established contracted standards; (2) failure to attain
and maintain participation rates within 90% of established con-
tracted standards;

Additionally, §800.175(4) and (5) is revised to read: (4) failure
to attain and maintain performance within 75% of established
contracted standards; (5) failure to attain and maintain partici-
pation rates within 75% of established contracted standards;

Comment: Regarding §800.175(3), one commenter said that
it is too restrictive to require that reported threats be rectified
within 30 days. The commenter suggested that areas should
be required to take appropriate action to ensure that threats are
being addressed and that participants are not continuing to be
exposed to such threats.

Response: The Commission believes that reported threats
to health and safety must be investigated and if found valid,
resolved quickly. When the health and safety of our citizens are
at risk, quick resolution of the threat is essential. Therefore, the
Commission declines to revise the rule.

Comment: Regarding §800.177, one commenter said that a
reduction of up to 25% of an area’s TANF allocation is too
severe, that there is no clear indication of the nature of the
technical assistance to be provided, and questions what TWC
will do with recovered funds not used to provide technical
assistance. The commenter also stated that imposition of
this sanction could result in reduction of staff or disruption of
service. The commenter also stated that sanctions should
be increasingly strenuous for continued failed performance
and suggested that this area needs more development and
discussion.

Response: The Commission is bound by the 1996 federal
welfare law to meet certain participation rates. A consequence
of failing to meet federal requirements is a severe statewide
reduction of federal dollars. The Commission will consider
any information provided by the board demonstrating that the
reasons for not meeting federal requirements were not within the
board’s control. The amount of reduction for failure of a board
to meet its targeted TANF participation rate for two consecutive
quarters will not exceed 25% of the allocated TANF funding.
The funds withheld will be used to provide assistance to the
sanctioned board. The Commission has no other intended use
for these funds. The specific technical assistance provided and
the level of sanction imposed by the Commission will be based
on the nature and severity of the failure(s). The Commission
believes that the disruption in services due to the imposition
of federal sanctions would be exceedingly severe and wants to
ensure that the federal penalty is not imposed. The three levels
of sanctions provide for progressively more severe sanctions
that may be imposed for continued failure. The Commission
therefore declines to revise the rule.

Comment: Regarding §800.177, a commenter stated that this
section is problematic, due to the structural reasons that cause
some areas of the State difficulty in meeting participation
rates. The commenter stated that harm should not be visited
on individuals who have no control over the structure of
the economy. The commenter recommended the addition of
language regarding allowing the boards to obtain reduction or
remission of the sanction to the extent that the board shows
that economic factors beyond its control in the Local Workforce
Development Area are the reason for the nonattainment of the
targeted participation rates. The commenter asserts that the
board must cooperate with the Commission’s reasonable efforts
and proposals for improving the economic factors that impede
attainment of the targeted TANF participation rate.

Response: The Commission reiterates that the state must meet
certain participation rates imposed by the 1996 federal welfare
law. If the state does not meet these federal requirements, the
state will lose federal funds. The Commission will consider any
information provided by the boards which demonstrates that the
reasons for not meeting federal requirements were not within
the board’s control. Due to the requirements under federal law,
the Commission declines to revise the rule.

Comment: One commenter asked that, regarding the 75% and
90% of established contracted standards, the contracts with the
local boards be reviewed. The commenter stated that the goals
listed in the contract differ from the goals in the rules. The
commenter asked which goal will be the contracted standards
with regard to the policy.

Response: Levels One, Two, and Three sanctions are based on
the contracted measures. The rules specify that each board’s
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performance must reach 75% and 90% of the established
target range in the contract to avoid sanctions. To meet
contract requirements, the board must satisfy the terms of the
contract. Therefore, the Commission believes that there is no
inconsistency between the proposed rules and the contracts.

Comment: Regarding §800.177, another commenter asked for
clarification of the relevance of this section in relationship to the
explanation of 90% or 75% for two consecutive quarters in level
one, two and three sanctions. It also stated that deobligation
should be based upon the same criteria as the proportionate
failure within the two significant groups (all-families and two-
parent families).

Response: Performance and participation rates will be reviewed
by the state monthly. Section 800.177 takes effect only if
TANF participation rates have not been met for two consecutive
quarters, a period of six months. The Commission agrees that
any reduction in the board’s contracted TANF funds should be
based on proportionate failure within the two significant groups.
Funds subject to reduction will be the target-specific funds.

Comment: A commenter asserted that the sanctions policy
does not provide for any process for negotiation, fair hearing
prior to staff action, or an opportunity to cure, prior to the
imposition of sanctions.

Response: Regarding a process for negotiation, fair hearing, or
an opportunity to cure, prior to the imposition of sanctions, the
rules provide for this process. Any reduction in funding imposed
as a sanction will occur only if the board fails to meet targeted
participation rates for two consecutive quarters. This allows six
months for the boards to provide information to the Commission.
The boards have two quarters to cure any deficiency. An
appeals process is set out in the rules at §800.191.

Comment: Regarding §800.177, one commenter asked who
would decide the deobligation amount and upon what factors
this is determined.

Response: The Welfare Reform Division will recommend to the
Executive Director the appropriate sanction to be imposed. The
amount will be based on the extent of the failure. The boards
will have an opportunity to provide information relevant to the
recommendation.

Comment: Regarding §800.177, one commenter stated that
a reduction of TANF funds by 25% is punitive and questions
why the amount was 25%. The commenter asked why affect
services to customers who have no role in performance. He
asked what effect this would have on fixed costs.

Response: The rule states that the reduction will not exceed
25%; this amount is not a set amount. The state has no desire
to reduce services to customers. Rather, it is the intent of
this rule to utilize the sanctioned funds to assist the board in
delivering services in a manner that meets federal requirements.
The Commission envisions that customers will be positively
affected by this rule. The Commission does not believe that
there will be an effect on fixed costs.

Comment: Regarding §800.177, one commenter asserted that
boards may have to access non-federal funds and asked what
happens if non-federal funds are insufficient. The commenter
asked if local governmental partners would be affected. The
commenter also asked why the state would add state staff that
would have to monitor and process these reductions.

Response: The Commission has no interest in decreasing
the amount of taxpayer dollars available to provide services
to Texas residents. If successful, the boards will not have to
access non-federal funds and local partners will not be affected.
The Commission has no intention of adding staff to implement
sanctions. The Commission intends to assist the boards in
meeting their requirements. The consequence of the state
failure to meet federal requirements is a severe reduction in
federal dollars to the state. In order to ensure that federal dollars
are not reduced, the Commission must do all it can to assist
the boards in meeting those federal requirements. If a board
is failing to meet the federal requirements, the Commission will
work with the sanctioned board to overcome the failure.

Comment: Regarding §800.181, four commenters stated that
sanctions should be imposed by the Commission rather than
Commission staff, and that TWC should inform the Administra-
tive Entity as well as the CEO and Board Chair.

Response: The Commission believes that contract issues
should be administered by Commission staff. Therefore, the
Commission Executive Director will impose sanctions for vi-
olations of the contract. As to notification, the Commission
agrees that the board’s executive director, chair, and the chief
elected official should be notified. The Commission will notify
the elected official designated to represent the chief elected
officials. Determining whether notice should be sent to the Ad-
ministrative Entity is a local decision for the board to make. The
Commission will revise the rule to reflect that notice will also be
sent to the board’s Executive Director.

Comment: Regarding §800.181, a commenter stated that this
section references the notice to include violation, the corrective
action, and the impending sanction, and questions whether any
agency, including TWC, would be able to address important
issues, corrective action and have sanctions imposed without
the benefit of response, guaranteed administrative process, and
due process provided under the contract. This commenter also
referred to the written notice sent at least five days in advance of
the effective date of the sanction. The commenter also asserted
that any notification of five days issued by staff could cause
irreparable damage to a local program, clients and contractors.

Response: The rules provide an opportunity for the Board to
respond to reported violations prior to the imposition of sanc-
tions. Administrative process and due process are provided for
throughout the period before the sanction is imposed. The mas-
ter contract §11 pertains only to contract amendments made as
a result of Commission policy decisions and does not apply to
sanctions. An opportunity to respond, administrative process
and due process are built in to the system. At each level in the
process, the boards have an opportunity to provide information
to the Commission. Additionally, the boards have an appeals
process under these rules, as specified in §800.161. Regard-
ing the notice provisions, the Commission agrees to revise the
proposed rules to allow ten working days.

Comment: Regarding §800.181, one commenter suggested
that a ten working day notice be utilized for any significant issues
requiring immediate action to preserve the integrity of the fund.

Response: The Commission agrees that ten working days
should be provided and revises the rule to reflect the change.

Comment: Regarding §800.182(b), which refers to enforcement
fees, two comments were received asking whether there will be
enforcement fees.
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Response: As the Commission has no enforcement fees,
the Commission agrees to revise the rule. The reference to
"enforcement fee" in § 800.182(b) is removed.

Comment: Regarding §800.182, one commenter suggested
that adequate notification should not be faxed and recom-
mended that only certified mail be used for any sanctions which
affect funds.

Response: The Commission agrees. Any notice of sanctions
will be sent certified mail, return receipt requested. Notification
by facsimile transmission will be used for early notification. The
rule is revised to reflect the change.

Comment: One comment received recommended that the pol-
icy be taken "back to the drawing board" and measured against
current management practices used by highly successful pri-
vate sector organizations.

Response: These rules have been under active development
for over six months. Throughout the process, the comments
and opinions of staff at local and state levels have been so-
licited and, where possible, incorporated. The rule develop-
ment has included research on both national perspectives on
performance measurements as well as state considerations for
advancing the integrated local delivery system model outlined
in House Bill 1863. The Commission believes that the imple-
mentation of these rules will support the goals of putting Texans
to work and promoting local control.

Comment: A commenter stated that prohibition on the use of
boards’ contractors, currently a Level Two sanction, should be
reclassified as a Level Three sanction. Due to the adverse
impact on clients and employees and the severe disruption of
service delivery, this sanction should be used only as a last
resort. The commenter asserted that this reclassification would
be in keeping with the intent of House Bill 1863 and its giving
local control to the boards.

Response: As delineated in the proposed rule at §800.151,
the sanctions rule serves to ensure the accountability of boards
in meeting the needs of employers and job seekers, ensure
performance in reaching outcome measures, ensure adequate
returns on state investments and support the state in achieving
its goals. The boards are in control of how services in their area
are provided. If the boards’ subcontractors are not performing,
action must be taken. Considering the severe federal penalty,
action must be taken quickly. Given the consequences, the
Commission believes it is justified in maintaining its position on
the stated sanctions.

Comment: One commenter asked if there is a provision for
"SDAs" that are in the process of contracting out services,
and whether there is a "grace period" to allow contractors to
transition effectively.

Response: These issues are related to contract negotiations
between the Commission and the boards and therefore not
appropriate to these rules. Also, as stated earlier, the rules
will apply to boards only.

Comment: One commenter stated that boards and their con-
tractors need a method for monitoring (client) sanctions re-
quested to ensure they are actually imposed by the Texas De-
partment of Human Services (DHS). The commenter also stated
that a standardized level of service and duties needs to be de-
veloped and enforced for DHS. The same commenter said that

"SDAs" cannot be held accountable for the actions or inactions
of DHS.

Response: The Commission agrees that DHS plays an essen-
tial role in correctly certifying individuals for TANF benefits and
promptly initiating adverse actions when recipients fail to com-
ply with work requirements. However, those requirements are
contained in DHS policy. The board has the responsibility to
work out local arrangements with DHS.

Comment: One commenter stated that TWC should separate
administrative and performance violations and ensure that client
services are not affected for administrative infractions.

Response: The tiered approach for levying sanctions provides
the Commission with the flexibility necessary to preserve deliv-
ery of services to clients while the board is in the process of
correcting a contract violation. The Commission is committed
to giving control to the boards. While the Commission will work
with the local boards, it is a board’s responsibility to ensure
that its subcontractor is complying with the contract between
the board and the subcontractor.

Comment: One commenter stated that the determinations that
there will be no fiscal implications or economic costs to persons
who are required to comply with the proposed rules "is simply
not true." The commenter asserted that deobligating an area’s
funds has fiscal implications.

Response: If a workforce area meets all requirements, there will
be no negative impact. However, if it is necessary to impose
sanctions due to failure to meet all requirements, there could
be the possibility of a negative impact. The amount and nature
of the impact would depend upon the nature and amount of
the sanction and the conditions in the area. The Commission
cannot predict the extent of any negative impact. Additionally,
the award of incentives will have a positive impact on the area.

Comment: One commenter asked what would be done for Com-
mission programs in non-board areas that fail participation rates
for two consecutive quarters. The commenter recommended
that if no sanctions are imposed, the incoming administrative
board should have a full year to improve performance. Im-
provement should be relative to the condition of the program or
programs upon receipt for all boards assuming failed programs.
The commenter stated that this is equally true of boards receiv-
ing performing programs. Failure to perform after the board as-
sumes responsibility for a previously performing program should
not be allowed to continue for two consecutive quarters.

Response: Boards that receive control of failing programs will
not be accountable for performance prior to assuming control of
that program. It is the practice of the Commission to negotiate
contract performance goals with the board, taking program
status into account. Sanctions are not imposed until after
two consecutive quarters of failed participation rates in order
to provide the boards with an opportunity to cure the issue.
Preventive maintenance, however, is done on a continuous
basis throughout the contract year.

A comment was received concerning the absence of a statewide
system for local performance management of the welfare
programs and data.

Response: The Commission acknowledges this issue. The
development of a comprehensive management information
system is a priority project of the Commission; however,
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this preamble and these rules cannot provide the format for
resolving the matter.

Comment: A commenter stated that a standardized level of
service and duties needs to be developed and enforced for
DHS. This should outline DHS’ duties and obligations to the
board and its contractors, along with specific deliverable time
frames.

Response: The nature of this comment relates to a stipulated
service level offered by a separate agency and not of the
Commission. Therefore, this comment does not apply to the
language of the Incentive and Sanction Rules. Thus, the
Commission declines to respond.

Comment: A commenter stated that these rules should not be
adopted at all. The commenter resented the suggestion that
representatives volunteering to serve their community would
work harder for a financial reward. The commenter stated
that a "carrot and stick" approach is not what would improve
participation rates in the TANF program across the state.

Response: The Commission has tremendous respect for every
member of every board and recognizes that the motivation for
service to the community does not hinge on an incentive award.
The Commission seeks to recognize boards for outstanding
service to their communities by employing practices which result
in self-sufficient lifestyles for residents previously dependent on
public assistance. The state’s true reward is the successful
transition of Texans off of public assistance. The severe federal
consequences, however, require that the Commission do all it
can to ensure that federal participation rates are met.

Comment: One commenter stated that performance must be
based and measured on the activities that are within the
complete control of the SDAs and/or contractors.

Response: The proposed rule has been crafted to do exactly
this. Boards are in control of designing a unique system of de-
livery suited to their area. To that end, boards select contractors
who can best deliver performance within that design.

As the Incentive Award and Sanctions Rules only apply to
boards, the Commission has amended §800.191(a) by deleting
"or subrecipients." This section will now read "Boards may
appeal the decision of the Commission."
40 TAC 800.101, 800.102, 800.112–800.1115, 800.118,
800.119

The new rules are adopted under Texas Labor Code §301.061,
which provides the Texas Workforce Commission with the
authority to adopt, amend, or rescind such rules as it deems
necessary for the effective administration of Texas Workforce
Commission programs.

§800.101. Scope and Purpose.

(a) The purpose of the incentive is to reward Local Work-
force Development Boards (boards) that meet the stated goals of the
Commission to increase the local control of workforce development
programs and to put Texans to work. The board is responsible for
providing strategic planning for the local area for all workforce devel-
opment programs consolidated into the Texas Workforce Commission
(Commission). The development of an integrated and coherent work-
force development system at the local level is the primary focus of
boards. Thus, this policy seeks to recognize boards for achieving
high performance as a system, as well as high performance on behalf
of the populations annually targeted by the Commission during the
budget process. Incentives will emphasize accountability, high per-

formance, continuous improvement and support the state in achieving
workforce development goals.

(b) This rule incorporates by reference the existing rule for
performance standards for the Job Training Partnership Act Program
cited in 40 TAC 805.160 through 40 TAC 805.165. State variation of
performance standards established by the U. S. Department of Labor
and/or state standards shall be published in the Texas Register on an
annual basis in a numbered TWC Letter.

§800.102. Definitions.

The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Core Outcome Measures –Workforce Development
Program performance measures adopted by the Governor and de-
veloped and recommended through the Texas Council on Workforce
and Economic Competitiveness (TCWEC). TCWEC Core Outcome
Measures have been adjusted to allow for a follow-up period of six
months in lieu of the one year period established by TCWEC.

(2) Earnings Gains Measure –The average earnings of
persons employed during the post-placement follow-up periods (six
months) compared to the average earnings of the same persons six
months prior to program entry.

(3) Employment Measure –The annual percentage of
individuals who entered unsubsidized employment subsequent to
participation in job preparation services, who remained employed (by
the same or another employer) six months after entering employment.

(4) Skill Attainment Measure –The annual measure
specified by the Commission based upon the percentage of individuals
who completed skill attainment activities and acquired a skill as
recognized by the state or an industry in the form of an achievement
as specified below:

(A) board certification of youth/adult competency
levels as specified by Job Training Partnership Act §106a(5);

(B) a high school diploma;

(C) GED certificate;

(D) post secondary education degree;

(E) occupational license;

(F) occupational certification; or

(G) other certifications recognized by the state.

(5) Workforce Development Programs –job-training, em-
ployment and employment-related educational programs and func-
tions as listed in Texas Labor Code §302.021.

(6) High Performance Achievement –The top five boards
as ranked by performance outcomes, adjusted for regional economic
conditions according to the model cited in §800.115 of this title.

(7) Caseload Reduction –The number of percentage points
by which the annual average monthly number of families receiving
TANF cash assistance has declined in a Local Workforce Develop-
ment Area (LWDA) during the performance period as specified in
TWC Letter ID/NO WD 88-97, "Incentive Policy Adjustment Model."

(8) Local Workforce Development Boards –A board that
is certified by the Governor of the State of Texas, has a plan approved
by the Governor of the State of Texas, and is operating multiple
workforce development programs through an executed contract with
the Commission.
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(9) Incentive Award Pool –Funding that the Commission
shall reserve during the annual budget process in sufficient amount
to use to reward boards for high performance achievement.

§800.112. Criteria for Award.

(a) To encourage system building and accountability in
meeting the needs of employers and jobseekers, the state will apply
four outcome measures to establish a high performance recognition.
The four outcome measures are:

(1) Employment Measures – retention in employment for
six months following placement;

(2) Earnings Gains Measures – earnings over the same
period;

(3) Skill Attainment Measures – work-related skills at-
tained and documented by credentials accepted by states or indus-
tries; and

(4) Caseload Reduction – percentage decrease in TANF
households.

(b) Each board will be evaluated on these core outcome
measures for high performance recognition.

(c) In order to be eligible to receive an incentive, a board must
be within 90% of the variance range established for each contract
performance measure.

§800.113. Non-Monetary Incentive Awards.

(a) Non-monetary awards for high performance achievement
and continuous improvement in meeting performance measures may
include, but are not limited to, plaques, certificates of achievement,
or other formalized recognition accolades.

(b) To be eligible for a non-monetary incentive award, a
certified board must be one of the five outstanding performers for
any one of the four specified core outcome measures.

(c) Non-monetary incentive awards will be awarded annually
based on performance beginning in Fiscal Year 1998, which com-
menced September 1, 1997.

(d) A board may be recognized as an outstanding performer
under more than one measure.

§800.114. Monetary Incentive Awards.

(a) Amounts from the Incentive Award Pool may be dis-
tributed to boards based on high performance achievement to a tar-
geted population, and may be used to carry out innovative workforce
investment activities consistent with state and federal requirements as
determined by the Commission.

(b) A targeted population will be annually identified by the
Commission in the budget process. The first three measures set out in
§800.112 above will be applied to this targeted population, while the
fourth measure will be applied as written. Monetary incentives will
reward up to five top performing boards based on high performance
in meeting these four measures.

(c) Amounts from the Incentive Award Pool may be awarded
annually based on performance beginning in Fiscal Year 1999,
commencing September 1, 1998.

§800.119. Use of Funds.

Boards that receive an incentive award shall use the incentive award
to carry out innovative workforce investment activities as allowed by
state and federal laws.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 12,
1998.

TRD-9803595
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: April 1, 1998
Proposal publication date: January 9, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
Subchapter E. Sanction Rules
40 TAC §§800.151, 800.152, 800.161, 800.171–800.177,
800.181, 800.182, 800.191

The new rules are adopted under Texas Labor Code §301.061,
which provides the Texas Workforce Commission with the
authority to adopt, amend, or rescind such rules as it deems
necessary for the effective administration of Texas Workforce
Commission programs.

§800.152. Definitions.

The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Performance Standard –The contracted numerical
value setting the minimum acceptable result to be achieved for a
performance measure.

(2) Level One Sanction –The sanction that the Texas
Workforce Commission (Commission) may impose as a response to
a contractual breach and/or failure to comply with specific state and
federal requirements and Commission policies.

(3) Level Two Sanction –The sanction that either the
Commission or the Texas Council on Workforce and Economic
Competitiveness may impose as a response to a severe problem and
the potential negative impact such a problem may have on the local
workforce development area or the state.

(4) Level Three Sanction –The sanction that the Commis-
sion may impose where a severe and/or continued failure to comply
with state and/or federal laws, regulations or Commission policies
has gone uncorrected.

§800.161. Preventive Maintenance.

Preventive maintenance measures, developed to ensure program out-
come and provide fiscal accountability, include technical assistance,
timely and effective program and fiscal monitoring, and quality ini-
tiative reviews.

(1) Technical assistance is performance-driven and
outcome-based, stressing the sharing of information and best practice
models. Assistance is provided for both fiscal and program issues.

(2) Program and Fiscal Monitoring assistance may in-
clude site visits, desk reviews, and analysis of both financial and
program outcomes to help identify potential weaknesses before such
weaknesses result in sub-standard performance or questioned costs.
Monitoring may result in recommendations that provide practical so-
lutions that can be used to take immediate corrective action.
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(3) Quality Initiative assistance includes routine evalua-
tion of essential quality indicators and certification systems and will
be enhanced with timely and relevant professional training to help
develop and maintain the knowledge, skills, and abilities required
across program lines.

§800.172. Level Two Sanctions.
Level two sanctions may result in, but are not limited to, one or more
of the following actions:

(1) imposition of one or more level one sanctions;

(2) restrictions on ability to draw down funds;

(3) possible delay, suspension, or denial of contract
payments;

(4) prohibition on the use of contracted service providers;

(5) implement actions required by the Commission to
address the deficiencies;

(6) formal Commission representation at all board meet-
ings; and

(7) reduction of grant or contract allocations in future
periods.

§800.174. Violations Subject to Level One Sanctions.
Violations which may result in the imposition of level one sanctions
include, but are not limited to, the following:

(1) failure to attain and maintain performance within 90%
of established contracted standards;

(2) failure to attain and maintain participation rates within
90% of established contracted standards;

(3) failure to submit required financial and/or performance
reports;

(4) failure to take corrective action to resolve findings
identified during monitoring, investigative or program reviews;

(5) failure to rectify and/or resolve all independent audit
findings and/or questioned costs within required timeframes;

(6) failure to submit the annual audit required by OMB
Circular A-133, as may be amended;

(7) breach of administrative and service contract require-
ments; and

(8) failure to retain required service delivery and financial
records.

§800.175. Violations Subject to Level Two Sanctions.
Violations which may result in the imposition of level two sanctions
include, but are not limited to, the following:

(1) failure to rectify a level one sanction within 180 days
of notice;

(2) committing a second violation within the same fiscal
year;

(3) failure to rectify reported threats to health and safety
of program participants within 30 days of notice;

(4) failure to attain and maintain performance within 75%
of established contracted standards; and

(5) failure to attain and maintain participation rates within
75% of established contracted standards.

§800.177. Program Specific Sanctions.

Failure of a board to meet its targeted Temporary Assistance to Needy
Families (TANF) participation rate for two consecutive quarters may
result in a reduction in the board’s contracted TANF funds in an
amount not to exceed 25% of the funding allocated to the Local
Workforce Development Area. Funds retained by the Commission
as a result of such a reduction in allocation shall be used to
assist the sanctioned board in meeting the federal participation rates.
This remedy is in addition to the other remedies available to the
Commission.

§800.181. Enforcement.

(a) The specific sanction(s) to be imposed by this policy shall
be determined by the Commission Executive Director.

(b) The Commission shall work in concert with the Texas
Council on Workforce and Economic Competitiveness, whenever
necessary, to impose sanctions as required by the Texas Government
Code, 2308.268 and 2308.269.

(c) The Commission shall send a written notice of pending
sanctions indicating the violation, the corrective action, and the
impending sanction.

(d) The written notice shall be sent to the board executive
director, chair and the chief elected official of the Local Workforce
Development Area.

(e) The Commission shall send the written notice at least ten
working days in advance of the effective date of the sanction.

§800.182. Notice.

(a) The date of notice shall be the date the notice is sent to
the board by certified mail.

(b) All notices of violations will be sent by the following
methods:

(1) facsimile (fax) transmission for all notices; and

(2) letter by certified mail, return receipt requested.

§800.191. Appeal.

(a) Boards may appeal the decision of the Commission.

(b) Requests for appeal must be submitted within ten
working days of the date of notice to the General Counsel, Texas
Workforce Commission, 101 East 15th Street, Room 614, Austin,
Texas 78778.

(c) Requests for appeal will be referred to a hearing officer.
The hearing officer will receive oral and written evidence from both
parties and prepare a written proposal for decision.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 12,
1998.

TRD-9803594
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Effective date: April 1, 1998
Proposal publication date: January 9, 1998
For further information, please call: (512) 463–8812

♦ ♦ ♦
TITLE 43. TRANSPORTATION
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Part II. Texas Department of Transporta-
tion, Board of Director of the Texas
Turnpike Authority Division

Chapter 50. Management

Subchapter A. General Provisions
43 TAC §50.2

The Board of Directors of the Texas Turnpike Authority Division
of the Texas Department of Transportation (the "Board") adopts
new §50.2, concerning definitions. Section 50.2, is adopted
with changes to the proposed text as published in the January
30, 1998 issue of the Texas Register (23 TexReg 733).

EXPLANATION OF PROPOSED RULE Senate Bill 370, 75th
Legislature, 1997, created the Texas Turnpike Authority Division
of the Texas Department of Transportation (the "authority"), to
be governed by a Board of Directors. The Texas Transportation
Commission employs the director of the authority. The director
reports to the commission and the Board.

Section 50.2. Defines general words and terms to be used in
new Chapter 50, Management. This section has been changed
to number the definitions in accordance with Texas Register
requirements.

RESPONSE TO COMMENTS No oral or written comments
were received on the proposed new section.

STATUTORY AUTHORITY The new section is adopted under
Transportation Code, §361.042, which requires the Board to
adopt rules for the regulation of its affairs and the conduct of its
business.

§50.2. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Authority - The Texas Turnpike Authority Division of
the Texas Department of Transportation.

(2) Board - The board of directors of the authority.

(3) Chair - The presiding officer of the Board.

(4) Commission - The Texas Transportation Commission.

(5) Department - The Texas Department of Transporta-
tion.

(6) Director - The chief administrative officer of the
authority.

(7) Executive director - The chief administrative officer of
the Texas Department of Transportation.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 13,
1998.

TRD-9803706
Bob Jackson
Acting General Counsel
Texas Department of Transportation Board of Directors of the Texas
Turnpike Authority Division

Effective date: April 2, 1998
Proposal publication date: January 30, 1998
For further information, please call: (512) 463–8630

♦ ♦ ♦
Subchapter C. Public Meeting and Hearings
43 TAC §50.32

The Board of Directors of the Texas Turnpike Authority Division
of the Texas Department of Transportation (the "Board") adopts
new §50.32, concerning public access to board meetings.
Section 50.32 is adopted without changes to the proposed text
as published in the January 30, 1998 issue of the Texas Register
(23 TexReg 733) and will not be republished.

EXPLANATION OF PROPOSED RULE Senate Bill 370, 75th
Legislature, 1997, created the Texas Turnpike Authority Division
of the Texas Department of Transportation (the "authority"), to
be governed by a Board of Directors.

Transportation Code, §361.051, requires the authority to make
and implement policies that provide the public with a reasonable
opportunity to appear before the Board to speak on any issue
under the jurisdiction of the authority.

In compliance with §361.051, §50.32 provides policies and
procedures governing public access to the Board in order to
facilitate that access and maximize public participation in the
decision-making process while ensuring orderly and effective
conduct of Board meetings.

Section 50.32. Provides for the following: persons to speak on
posted agenda items; for persons to request the department
to add an item to the board agenda; for persons to speak
on any matter under the board’s jurisdiction during an open-
comment period; that persons with special communication or
accommodation needs may contact the authority which will
make every effort to accommodate; for notice of board meetings
in accordance with the Open Meetings Act; guidelines for
meeting attendees to assure proper decorum, opportunity to
be heard, and orderly proceedings; for the presiding officer of
the board to waive requirements of this section in the public
interest if necessary for the performance of the responsibilities
of the authority.

RESPONSE TO COMMENTS No oral or written comments
were received on the proposed new section.

STATUTORY AUTHORITY The new section is adopted under
Transportation Code, §360.042, which requires the Board to
adopt rules for the regulation of its affairs and the conduct of its
business, and more specifically, Transportation Code, §361.042,
which requires the division to make and implement policies
that provide the public with a reasonable opportunity to appear
before the Board to speak on any issue under the jurisdiction
of the division.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 13,
1998.

TRD-9803707
Bob Jackson
Acting General Counsel
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Texas Department of Transportation Board of Directors of the Texas
Turnpike Authority Division
Effective date: April 2, 1998
Proposal publication date: January 30, 1998
For further information, please call: (512) 463–8630

♦ ♦ ♦
Subchapter D. Employment Practices
43 TAC §§50.41–50.43

The Board of Directors of the Texas Turnpike Authority Divi-
sion of the Texas Department of Transportation (the "Board")
adopts new §§50.41-50.43, concerning employment practices.
Sections 50.41-50.43 are adopted without changes to the pro-
posed text as published in the January 30, 1998, issue of the
Texas Register (23 TexReg 735) and will not be republished.

EXPLANATION OF NEW SECTIONS Senate Bill 370, 75th
Legislature, 1997, created the Texas Turnpike Authority Division
of the Texas Department of Transportation (the "authority"), to
be governed by a Board of Directors. The Texas Transportation
Commission employs the director of the authority. The director
reports to the commission and the Board.

Section 50.41. To clarify the status of authority employees
in regard to policies and procedures governing employees
of the Texas Department of Transportation, §50.41 provides
that, unless otherwise provided by the Board, employees of
the authority are subject to the same human resource rules,
policies, and procedures applicable to other employees of the
department.

Section 50.42. To allow for participation of authority employees
in the department’s sick leave pool program, §50.42 adopts by
reference the department’s rules concerning its sick leave pool.

Section 50.43. To allow for participation of authority employees
in the department’s employee training and education program,
§50.43 adopts by reference the department’s rules concerning
employee training and education.

RESPONSE TO COMMENTS No oral or written comments
were received on the proposed new sections.

STATUTORY AUTHORITY The new sections are adopted under
Transportation Code, §361.042, which requires the Board to
adopt rules for the regulation of it affairs and the conduct of its
business, and more specifically, Government Code, §661.002,
which requires the governing body of a state agency to adopt
rules and prescribe procedures relating to the operation of the
agency sick leave pool, and Government Code, Chapter 656,
which requires a state agency to adopt rules relating to its
employees training and education.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on March 13,
1998.

TRD-9803708
Bob Jackson
Acting General Counsel
Texas Department of Transportation Board of Directors of the Texas
Turnpike Authority Division
Effective date: April 2, 1998
Proposal publication date: January 30, 1998
For further information, please call: (512) 463–8630

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Agency Rule Review Plans
Office of the Attorney General

Filed: March 12, 1998

Texas State Board of Examiners of Psychologists

Filed: March 13, 1998

♦ ♦ ♦
Proposed Rule Review
Texas Department of Criminal Justice

The Texas Department of Criminal Justice proposes to readopt Chap-
ter 195, Parole, §§195.72-195.75 in accordance with the Appropria-
tions Act, Section 167. Chapter 160, Receipt and Disbursement of
Work Program Residents’ Earned Funds, contains amendments to all
of the existing sections. Chapter 192, Parole Board and Parole Divi-
sion Administrative Matters, contains only one section. The section
has been reviewed and it has been determined that the Chapter should
be repealed. The remaining sections in Chapter 195, Parole, contained
amendments and the repeal of §195.61. Chapter 197, Mandatory Su-
pervision, also contained only one section which has been reviewed
and will be repealed.

The amendments and repeals will be published in this issue of the
Texas Registerin the proposed section.

The agency’s reason for adopting §§195.72-195.75 continues to
exist.

Comments on the proposals may be submitted to Carl Reynolds,
General Counsel, Texas Department of Criminal Justice, P.O. Box
13084, Austin, Texas 78711.

The following sections are to be readopted:

§195.72. Admission of Use Form.

§195.73. Drug Tests.

§195.74. Training.

§195.75. Chain of Custody.

TRD-9803729
Carl Reynolds

General Counsel
Texas Department of Criminal Justice
Filed: March 16, 1998

♦ ♦ ♦
Texas Department of Insurance

The Texas Department of Insurance will review and consider for
readoption, revision or repeal all sections of the following chapters
of Title 28, Part I of the Texas Administrative Code, in accordance
with the Appropriations Act, section 167: Chapter 1, General
Administration; Chapter 5, Property and Casualty Insurance; Chapter
7, Corporate and Financial Regulation; Chapter 8, Early Warning
System for Insurers in Hazardous Condition; Chapter 9, Title
Insurance; Chapter 13, Miscellaneous Insurance; Chapter 15, Surplus
Lines Insurance; Chapter 19, Agents Licensing; and, Chapter 21,
Trade Practices. The Texas Department of Insurance notes with
regard to Chapter 19, Agents Licensing, that an Advisory Committee
for the Study of Agents and Agents Licenses Statutes has been
appointed to assist in the evaluation of and make recommendations
regarding the current agents and agents licenses statutes.

The Texas Department of Insurance will consider, among other things,
whether the reasons for adoption of these rules continue to exist.

Comments on the review may be submitted in writing within 30 days
after publication of this notice in the Texas Register to Caroline Scott,
General Counsel and Chief Clerk, P.O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of comments should
be sent to Ann Bright, Section Chief, Agency Counsel Section, Legal
and Compliance Division, P.O. Box 149104, MC 110-1A, Austin,
Texas 78714-9104.

TRD-9803584
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 12, 1998

♦ ♦ ♦
Public Utility Commission of Texas

The Public Utility Commission of Texas files this notice of intention
to review §23.47 relating to Meters; and §23.62 relating to Electric
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Utilities pursuant to the Appropriations Act of 1997, HB 1, Article IX,
Section 167 (Section 167). Project Number 18894 has been assigned
to the review of these rule sections.

As part of this review process, the commission is proposing the repeal
of §23.47 and §23.62 and is proposing new §§25.51 relating to Power
Quality; 25.121 relating to Meter Requirements; 25.122 relating to
Meter Records; 25.123 relating to Meter Readings; 25.124 relating
to Meter Testing; 25.125 relating to Bill Adjustments Due to Meter
Errors; 25.126 relating to Meter Tampering; and §25.127 relating to
Station Meters, Instruments, and Records to replace these sections.
The proposed repeals and new rules may be found in the Proposed
Rules section of the Texas Register. As required by Section 167, the
commission will accept comments regarding whether the reason for
adopting the rules continues to exist in the comments filed on the
proposed new sections.

Any questions pertaining to this notice of intention to review should
be directed to Rhonda Dempsey, Rules Coordinator, Office of
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas 78711-3326 or at voice telephone
(512) 936-7308.

16 TAC §23.47. Meters.

16 TAC §23.62. Electric Utilities.

TRD-9803659
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 13, 1998

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.

















































OPEN MEETINGS
Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may be
received too late to be published before the meeting is held, but all notices are published in the Texas
Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have
an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or
RELAY Texas (1-800-735-2989).



Texas Commission on Alcohol and Drug Abuse
Tuesday, March 24, 1998, 11:00 a.m.

9314 Juanchido, Yselta De Sur Pueblo — ASAP

El Paso

Regional Advisory Consortium, (RAC), Region 10

AGENDA:

Call to order; welcome and introduction of members and guests; ap-
proval of minutes; needs assessment discussion; committee reports;
recommendations to Behavioral Health Organization; statewide RAC
meeting; old business; new business; public comment/announce-
ments; and adjournment.

Contact: Heather Harris, 9001 North IH35 Suite 105, Austin, Texas
78753–5233, (512) 349–6669 or (800) 832–9623, extension 6669.
Filed: March 11, 1998, 2:21 p.m.

TRD-9803539

♦ ♦ ♦
Friday, March 27, 1998, 11:00 a.m.

Highway 281 South, Delicias Restaurant

Rachal

Regional Advisory Consortium, (RAC), Region 11

AGENDA:

Call to order; welcome and introduction of members and guests; ap-
proval of minutes; needs border task force; membership committee
report; statewide RAC meeting; old business; managed care commit-
tee discussion; old business; public comment; and adjournment.

Contact: Heather Harris, 9001 North IH35 Suite 105, Austin, Texas
78753–5233, (512) 349–6669 or (800) 832–9623, extension 6669.

Filed: March 11, 1998, 2:21 p.m.

TRD-9803538

♦ ♦ ♦
Texas Alcoholic Beverage Commission
Monday, March 23, 1998, 1:30 p.m.

5806 Mesa Drive, Suite 185

Austin

AGENDA:

1:30 p.m. — Call to order.

Convene in open meeting.

Announcement of executive session

1. Executive Session

a. briefing regarding operations of the general counsel’s office;

b. Amusement and Music Operators of Texas et al. v. TABC, et al;

c. Games, Etc. v. TABC; and

f. Town and County #1 v. Bailey

Continue open meeting.

2. Take action, including a vote, if appropriate on topics listed for
discussion under executive session.

3. Recognition of agency employees with 20 or more years of service.

4. Approval of minutes of February 23, 1998, discussion, comment,
possible vote.

5. Administrator’s report.
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6. Consider acceptance of gift for joint Texas Medical Association
Foundation/Texas Alcoholic Beverage Commission Spring Break
Project; discussion, comment, possible vote.

7. Public comment.

8. Adjourn.

Contact: Doyne Bailey, P.O. Box 13127, Austin, Texas 78711, (512)
206–3217.
Filed: March 13, 1998, 8:00 a.m.

TRD-9803612

♦ ♦ ♦
Advisory Board of Athletic Trainers
Tuesday, March 24, 1998, 10:00 a.m.

Room 223, Corbin J. Robertson Building (Gym), Southwestern
University, 1001 University Avenue

Georgetown

AGENDA:

The board will meet to discuss and possibly act on: purpose nd tasks
of the Education Committee, to include review of current educational
requirements; athletic training domains, competencies, and role in
the delineation study; and committee recommendations regarding
educational requirements.

For ADA assistance, please contact Suzzanna C. Currier, ADA
Coordinator in the Office of Civil Rights at (512) 458–7627 or TDD
at (512) 458–7708 at least four days prior to the meeting.

Contact: Kathy Craft, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–6615.
Filed: March 12, 1998, 4:29 p.m.

TRD-9803605

♦ ♦ ♦
The State Bar of Texas
Friday, March 20, 1998, 1:30 p.m.

Texas Law Center, Room 206/7, 1414 Colorado

Austin

Executive Committee

AGENDA:

Call to order/Roll call/Report from the Chair-approval of minutes; Re-
port of Council of Chairs Committee meeting/Report from the Presi-
dent/Report from the President-Elect/Report from Executive Director
general report, update for 97–98 budget; capital expenditures (if any)
and personnel matters (if any) / Reports from General Counsel, Grant
Review Committee (review approval for submission of grant appli-
cations to the Texas Bar Foundation) Texas Young Lawyers Asso-
ciation President, Immediate Past President; and Supreme Court Li-
aison/Consider recommendations concerning section representation/
Adjourn.

Contact: Pat Hiller, P.O. Box 12487, Austin, Texas 78711, 1–800–204–
2222.
Filed: March 12, 1998, 12:56 p.m.

TRD-9803574

♦ ♦ ♦
State Board of Barber Examiners

Sunday, March 22, 1998, 2:00 p.m.

William P. Hobby State Office Building, 333 Guadalupe, Tower 2,
Room 400A

Austin

Board of Directors

AGENDA:

Opening of Meeting

Roll Call

Open Discussion — Discussion and possible action related to
appointment of interim Executive Director.

Discussion and possible action related to posting position and hiring
of new Executive Director.

Adjournment

Contact: Charles Clay Mills, 333 Guadalupe, Suite 2–110, Austin,
Texas 78701, (512) 305–8475.
Filed: March 13, 1998, 12:08 p.m.

TRD-9803654

♦ ♦ ♦
Monday, March 23, 1998, 9:00 a.m.

William P. Hobby State Office Building, 333 Guadalupe, Tower 2,
Room 400A

Austin

Board of Directors

AGENDA:

Opening of Meeting

Roll Call

Open Session — Discussion and possible action related to appoint-
ment of interim Executive Director.

Discussion and possible action related to posting position and hiring
of new Executive Director.

Adjournment

Contact: Charles Clay Mills, 333 Guadalupe, Suite 2–110, Austin,
Texas 78701, (512) 305–8475.
Filed: March 13, 1998, 4:18 p.m.

TRD-9803703

♦ ♦ ♦
Texas School for the Blind and Visually Impaired
Tuesday, March 31, 1998, 8:15 a.m.

1100 West 45th Street, Room 116

Austin

Board of Trustees, Subcommittee on Finance and Audit

AGENDA:

Approval of Minutes

1. Approval of Minutes from January 23, 1998 Meeting

Finance Issues:
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1. Review of Policies/Procedures Regarding Reimbursements from
Local ISDs

2. Review Donations Report

3. Review Investments Report

4. Review Revenue Reports

5. Review Expenditure Reports

6. Review Contingency Fund Report

Audit Items:

1. Report from Internal Auditor

Contact: Marjorie L. Heaton 1100 West 45th Street, Austin, Texas
78756, (512) 206– 9133.
Filed: March 13, 1998, 11:35 a.m.

TRD-9803650

♦ ♦ ♦
Tuesday, March 31, 1998, 9:00 a.m.

1100 West 45th Street, Room 151

Austin

Board of Trustees, Subcommittee on Personnel

AGENDA:

1. Consideration of Personnel Policies:

DAB– Objective Criteria for Personnel Decisions

DC — Employment Practices

DEG – Retirement Program

2. Consideration of Approval of Proposed Renewals and Nonrenewals
of Staff Contracts

3. Consideration of Employing Occupational and Physical Therapists
by Contract

4. Consideration of Approval of New Contract Staff

5. Consideration of Superintendent’s Performance Appraisal

Contact: Marjorie L. Heaton 1100 West 45th Street, Austin, Texas
78756, (512) 206– 9133.
Filed: March 13, 1998, 11:35 a.m.

TRD-9803651

♦ ♦ ♦
Tuesday, March 31, 1998, 9:00 a.m.

1100 West 45th Street, Room 110

Austin

Board of Trustees, Subcommittee on Policies

AGENDA:

1. Review and discussion of policies on the March 31, 1998 Agenda:

CDCA — Other Revenues — Gifts and Donations: Legacy Fund
(Amend)

CFD — Accounting: School Activity Fund Management (Adopt)

DAB — Employment Objectives: Objective Criteria for Personnel
Decisions (Adopt)

DC — Employment Practices (Amend)

DEG — Compensation and Benefits: Retirement Program (Amend)

EMK — Miscellaneous Instructional Policies: Drug And Alcohol
Abuse (Delete)

FFFA — Student Safety: Supervision of Students (Adopt)

FNCF — Student Conduct: Alcohol and Drug Abuse (Amend)

Contact: Marjorie L. Heaton 1100 West 45th Street, Austin, Texas
78756, (512) 206– 9133.
Filed: March 13, 1998, 11:35 a.m.

TRD-9803652

♦ ♦ ♦
Tuesday, March 31, 1998, 10:00 a.m.

1100 West 45th Street, Room 116

Austin

Board of Trustees

AGENDA:

Approval of Minutes of January 23, 1998 Board Meeting; Approval
of Board Policies; Consideration of Approval of Development of
a Policy on Board Self-Evaluation; Consideration of Approval of
New Contract Staff; Consideration of Approval of 1998–1999 School
Calendar and Waiver Request; Consideration of Superintendent’s
Performance Appraisal.

Contact: Marjorie L. Heaton 1100 West 45th Street, Austin, Texas
78756, (512) 206– 9133.
Filed: March 13, 1998, 11:34 a.m.

TRD-9803646

♦ ♦ ♦
Texas Boll Weevil Eradication
Wednesday, March 25, 1998, 1:00 p.m. and 4:00 p.m.

3103 Oldham Lane

Abilene

Insurance Committee Management, Structure and Organization Com-
mittee

AGENDA:

1:00 p.m. Insurance Committee

Call to Order. Opening Remarks and Introductions. Discussion and
Action on: Foundation Coverage. Other Business. Adjourn.

4:00 p.m. Management, Structure and Organization Committee

Call to Order. Opening Remarks and Introductions. Discussion and
Action on: Health Coverage, Savings Plans. Review Headquarters
Positions. Other Business. Adjourn.

Contact: Katie Dickie Stavinoha, P.O. Box 12847, Austin, Texas
78711, (512) 463–7593.
Filed: March 16, 1998, 11:58 a.m.

TRD-9803776

♦ ♦ ♦
Thursday, March 26, 1998, 10:00 a.m.

3103 Oldham Lane

Abilene
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AGENDA:

Call to Order. Opening Remarks and Introductions. Swearing
in of New Directors. Discussion and Action on: Minutes from
prior meeting; Chief Financial Officer’s Report; Program Director’s
Report. Adjourn for Executive Session. Executive Session to consult
with attorney, in accordance with the Tex. Gov’t. Code Ann.
§551.071. Adjourn Executive Session. Reconvene Board Meeting.
Discussion and Action on: Executive Session; Insurance Committee
Report; Management, Structure and Organization Committee Report;
Finance Committee Report; Executive Director’s Report; USDA/
APHIS Report; TDA Report; NCC Report; Chairman’s Report;
Setting of next meeting time and place.

Contact: Katie Dickie Stavinoha, P.O. Box 12847, Austin, Texas
78711, (512) 463–7593.
Filed: March 16, 1998, 11:58 a.m.

TRD-9803777

♦ ♦ ♦
Texas Bond Review Board
Tuesday, March 24, 1998, 10:00 a.m.

Clements Building, Committee Room Five, 300 West 15th Street

Austin

AGENDA:

I. Call to Order

II. Approval of Minutes

III. Consideration of Proposed Issues

A. Texas Department of Mental Health and Mental Retardation- Lease
Purchase of Transport Vans and Security Vehicles

B. Texas Department of Mental Health and Mental Retardation –
Lease Purchase of PBX, Telephones, and Drop Cabling for Rusk
State Hospital

C. Texas Public Finance Authority — General Obligation Refunding
Bonds, Series 1998

D. Texas Department of Housing and Community Affairs — Mul-
tifamily Housing Revenue Refunding Bonds (Dallas-Oxford), Series
1998

E. Texas Department of Housing and Community Affairs —
Multifamily Housing Revenue Bonds (Pebble Brook apartments),
Series 1998

F. Texas Department of Housing and Community Affairs — Multi-
family Housing Revenue Bonds (Volente Town Homes Project), Se-
ries 1998

IV. Other Business

Consideration/action on amendment to costs of issuance-Board of
Regents of University of Texas Revenue Financing System bonds,
Series 1998A and B

V. Adjourn.

Contact: Jose Hernandez, 300 West 15th Street, Suite 409, Austin,
Texas 78701, (512) 463–1741.
Filed: March 16, 1998, 2:40 p.m.

TRD-9803796

♦ ♦ ♦

Canadian River Compact Commission
Thursday, April 16, 1998, 1:00 p.m.

Logan Civic Center, State Road 540

Logan, New Mexico

AGENDA:

Conduct business associated with the Canadian Compact Commission

Contact: Herman Settemeyer, P.O. Box 13087, Austin, Texas 78711,
(512) 239–4707.
Filed: March 18, 1998, 9:21 a.m.

TRD-9803893

♦ ♦ ♦
Corpus Christi Bay National Estuary
Thursday, March 26, 1998, 1:45 p.m.

Blucher Institute, Texas A&M University-Corpus Christi, 6300 Ocean
Drive

Corpus Christi

Joint Meeting — Management Committee and Scientific/Technical
Advisory Committee of the Corpus Christi Bay National Estuary
Program

AGENDA:

I. Call to order/introductions/approval of Scientific/Technical Advi-
sory Committee minutes

II. FY 1999 Implementation Projects

III. Additional Items

IV. Call to order/introductions/approval of Management Committee
Minutes

V. Program Update

VI. FY 1999 Annual Work Plan Budget

VII. Approval of draft text of State of the Bay Report

VIII. Additional Items/Adjourn.

Contact: Richard Volk, 6300 Ocean Drive, Suite 3300, Corpus Christi,
Texas 78412, (512) 980–3420.
Filed: March 13, 1998, 3:24 p.m.

TRD-9803683

♦ ♦ ♦
Office of Court Administration
Wednesday, April 8, 1998, 1:00 p.m.

Dallas Convention Center, Room A-420, 650 South Griffin

Dallas

Texas Judicial Council Committee on Court Records

AGENDA:

I. Commencement of Meeting —Judge Mike Wood

II. Attendance of Members

III. Opening Remarks and Committee Update

IV. Committee Discussion of Public Access to Court Records

V. Public Testimony
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VI. Other Business

VII. Adjourn

Contact: Amy Chamberlain, P.O. Box 12066, Austin, Texas 78711–
2066, (512) 463–1625.
Filed: March 18, 1998, 11:08 a.m.

TRD-9803933

♦ ♦ ♦
Thursday, April 9, 1998, 10:00 a.m.

Henry Wade Juvenile Justice Center, Conference Room 1A, 2600
Lone Star Drive

Dallas

Texas Juvenile Council Committee on Juvenile Reform/Impact on the
Courts

AGENDA:

I. Commencement of Meeting — Judge Penny L. Pope

II. Attendance of Members

III. Overview of Background Resources

IV. Discuss Issues to be Addressed by Committee

V. Invited and Public Testimony

VI. Other Business

VII. Adjourn

Contact: Amy Chamberlain, P.O. Box 12066, Austin, Texas 78711–
2066, (512) 463–1625.
Filed: March 16, 1998, 4:26 p.m.

TRD-9803819

♦ ♦ ♦
Texas Department of Criminal Justice
Monday, March 23, 1998, 8:00 a.m.

Texas Youth Commission Building, 4900 North Lamar Boulevard

Austin

Private Sector Prison Industries Oversight Authority

AGENDA:

8am — Opening Remarks

8:30am — A General Description of the PIE Program /PIE in the
State of Washington — The Workings of an Oversight Authority

9:15am — PIE in the State of South Carolina — Juvenile Justice
Issues

10am — Break

10:15am — Questions and Answers

12pm — lunch

1:30pm — Distinctives of the TYC PIE Program

3:30pm — Break

3:45pm — Overview of the TDCJ PIE Program

4:30pm — Ethics Training

Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are

deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.

Contact: Thomas Palmer, 8610 Shoal Creek, Austin, Texas 78757,
(512) 406–5750
Filed: March 13, 1998, 9:10 a.m.

TRD-9803622

♦ ♦ ♦
Tuesday, March 24, 1998, 9:30 a.m.

Texas Youth Commission Building, 4900 North Lamar Boulevard

Austin

Private Sector Prison Industries Oversight Authority

AGENDA:

9:30am — Tour of the Lockhart Work Program

12:00pm — Lunch

2pm — Comments

2:45pm — Break

3:00pm — Board Meeting

I. Call to Order

II. Opening Remarks

III. Introduction of Board Members

IV. New Business

a. Adoption of Board Rules

b. Industry Certifications

c. Public Testimony

Persons with disabilities who plan to attend this meeting and who
need auxiliary aids or services as interpreters for persons who are
deaf or hearing impaired, readers, large print or Braille, are required
to contact the agency prior to the meeting so that appropriate
arrangements can be made.

Contact: Thomas Palmer, 8610 Shoal Creek, Austin, Texas 78757,
(512) 406–5750
Filed: March 13, 1998, 9:10 a.m.

TRD-9803623

♦ ♦ ♦
Texas Commission for the Deaf and Hard of
Hearing
Saturday, April 4, 1998, 1:00 p.m.

Deaf Action Center, 3115 Crestview Drive

Dallas

Board for Evaluation of Interpreters

AGENDA:

Call to Order/Determination of Quorum; Approval of Minutes- Feb-
ruary 7, 1998 Meeting; Public Comment; Chairperson’s Report; Vice
Chair Report; Secretary Report; Staff Report; TSID Representative
Report; Executive Session; Review Interpreter Complaints, Candidate
Grievances and Test Materials; Unfinished Business; Policy and Pro-
cedure Manual, Texas Validation/Request for Proposals; News Busi-
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ness: Certification, Recertification, Revocation, Reinstatement, Reci-
procity; Calendar Update; Announcements; Adjourn.

Contact: Margaret Susman, 4800 North Lamar, #310, Austin, Texas
78756, (voice) (512) 407–3251 (tty)
Filed: March 17, 1998, 8:56 a.m.

TRD-9803828

♦ ♦ ♦
Interagency Council on Early Childhood Inter-
vention
Wednesday, March 25, 1998, 8:30 a.m.

909 West 45th Street

Austin

Board

AGENDA:

Audit Committee Meeting. Public comment. Discussion and
approval of minutes from the January 21, 1998 meeting. Discussion
and approval of Advisory Committee and Director’s Forum reports.
Discussion and approval of Ad Hoc appointments to the Early
Childhood Intervention Advisory Committee. Update and discussion
on the request for Emergency Funding submitted to the Health and
Human Services Commission. Report on the Senate Finance Hearing
held on February 18, 1998. Discussion and approval of the selection
of a new Audit Committee member. Discussion and approval of staff
recommendation regarding extension of Fiscal Year 1998 contract
with Austin-Travis County MHMR Center. Discussion of Strategic
Planning schedule and discussion on the Health and Human Services
Draft Enterprise Strategic plan. Discussion and update on Milestones.

Persons with disabilities who plan to attend the meeting and who
may need ADA assistance are requested to contact Linda Hill at least
three days prior to the meeting.

Contact: Linda B. Hill, 4900 North Lamar Boulevard, Austin, Texas
78751, (512) 424–6754.
Filed: March 17, 1998, 8:56 a.m.

TRD-9803827

♦ ♦ ♦
State Board for Educator Certification
Friday, March 20, 1998, 10:00 a.m.

Plano ISD- Administration Center, 2700 West 15th Street

Plano

Advanced Certificate Subcommittee

AGENDA:

1. Advanced Certificate

Contact: Denise Jones, 1701 North Congress Avenue, Austin, Texas
78701, (512) 469–3005.
Filed: March 12, 1998, 11:10 a.m.

TRD-9803564

♦ ♦ ♦
State Employee Charitable Campaign
Wednesday, March 25, 1998, 9:00 a.m.

701 West 51st Street, Room W-651

Austin

Local Employee Committee

REVISED AGENDA:

Welcome and Introductions

Local Employee Committee Charity Decisions

Adjourn

Contact: Anne Murphy, 2000 East Martin Luther King, Jr. Boulevard,
Austin, Texas 78702, (512) 472–6267, fax: (512) 482–8309.
Filed: March 16, 1998, 1:11 p.m.

TRD-9803780

♦ ♦ ♦
Wednesday, April 1, 1998, 9:00 a.m.

2000 East MLK, Jr. Boulevard

Austin

Local Employee Committee

AGENDA:

Welcome and Introductions

Charity Eligibility

1998 Budget

1998 Calendar

1998 Plan

Local Campaign Manager Appointment

Adjourn

Contact: Anne Murphy, 2000 East MLK Jr. Boulevard, Austin, Texas
78702, (512) 472–6267, fax: (512) 482–8309.
Filed: March 16, 1998, 1:11 p.m.

TRD-9803781

♦ ♦ ♦
Texas Energy Coordination Council
March 24, 1998, 10:00 a.m.

1200 Congress Avenue, Capitol Extension Room E1.012

Austin

AGENDA:

I. Call to Order and Verification of a Quorum

II. Introductions — Council Members, and guests

III. Consideration of and formal action on TECC Minutes of January
14, 1998

IV. Recess to Executive Session to deliberate the Executive Director’s
resignation and the process for the employment of a new Executive
Director, pursuant to §551.074(a) Government Code

V. Call Open Meeting back to order

VI. Discussion and possible action resulting from Executive Session

VII. Receive Texas Building Energy Institute report from Director

VIII. Discussion and possible action on the Senate Interim Committee
on Electric Utility Restructuring Study: “Market-based Methods of
Providing Renewable Energy and Energy Efficiency Programs”
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• Receive invited presentations relating to Senate Interim Committee
on Electric Utility Restructuring Study: “Market-based Methods of
Providing Renewable Energy and Energy Efficiency Programs”

• Council discussion and possible action concerning the presentations

• Opportunity for public comments concerning the Senate Interim
committee on Electric Utility Restructuring Study; “Market-based
Methods of Providing Renewable Energy and Energy Efficiency
Programs”

• Council discussion and possible action concerning the public
comments

• Council discussion and possible action concerning the resources
available to facilitate the assigned Senate Interim Committee on
Electric Utility Restructuring Study: “Market-based Methods of
Providing Renewable Energy and Energy Efficiency Programs”

IX. Recommendations for Agenda Items for Next Meeting

X. Set Next Meeting Date, Site, and Time

XI. Adjourn

Contact: Mike Wiley, 10100 Burnet Road, Austin, Texas, 78758, (512)
475–6774.
Filed: March 16, 1998, 2:40 p.m.

TRD-9803794

♦ ♦ ♦
Office of the Governor
Friday, March 27, 1998, 10:00 a.m.

3220 Botanical Gardens Boulevard

Fort Worth

Texas Governor’s Committee on People with Disabilities

AGENDA:

1. Call to Order/Introductions/Housekeeping/Recognition of Local
Guests /Approval of Minutes

2. Public Comment

3. Invited Local Committee Presentations

4. Presentation of National Organization on Disability Award

5. Local Presentations

6. Committee Members’ Reports

7. Committee Ex-Officio Representatives’ Reports

8. Tour of Japanese Garden

9. Executive Director’s Report

10. Concurrent Subcommittee Meetings

11. Subcommittee Action Items and Reports

12. Focus Group — Work Session

13. Focus Group Reports

14. Adjournment

Contact: Pat Pound, 1100 San Jacinto, #142, Austin, Texas 78701,
(512) 463– 5742.
Filed: March 12, 1998, 11:10 a.m.

TRD-9803560

♦ ♦ ♦

Friday, March 27, 1998, 2:10 p.m.

3220 Botanical Gardens Boulevard, Botanic Gardens

Fort Worth

Texas Governor’s Committee on People with Disabilities Long Rang
Planning and Policy Subcommittee

AGENDA:

1. Call to Order/Approval of Minutes

2. Member Reports

3. ExOfficio Representatives’ Reports

4. Discussion/Possible Action: Revision of the Long-Range State
Plan for Texans with Disabilities

5. Discussion/Possible Action: Compilation of State Laws and
Revision of Resource Guide

6. Adjournment

Contact: Pat Pound, 1100 San Jacinto, #142, Austin, Texas 78701,
(512) 463– 5742.
Filed: March 12, 1998, 11:10 a.m.

TRD-9803562

♦ ♦ ♦
Friday, March 27, 1998, 2:10 p.m.

3220 Botanical Gardens Boulevard

Fort Worth

Texas Governor’s Committee on People with Disabilities Programs
Subcommittee

AGENDA:

1. Call to Order/Approval of Minutes

2. Member Reports

3. Ex-Officio Representatives’ Reports

4. Discussion/Possible Action: Selection of Public Entities to Query
About ADA Compliance

5. Discussion/Possible Action: Recommendations on Sign Language
Interpreting

6. Discussion/Possible Action: “The Scoop on Disability Reporting”

7. Staff Reports

8. Adjournment

Contact: Pat Pound, 1100 San Jacinto, #142, Austin, Texas 78701,
(512) 463– 5742.
Filed: March 12, 1998, 11:10 a.m.

TRD-9803561

♦ ♦ ♦
Texas Department of Health
Tuesday, March 24, 1998, 9:00 a.m.

Conference Room 226, 2433 Ridgepoint Drive, American Cancer
Society Texas Division, Inc. Headquarters

Austin

Prostate Cancer Advisory Committee
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AGENDA:

The committee will introduce members and will discuss and possibly
act on: approval of minutes of the last advisory committee meeting;
prostate cancer education program; Texas American Cancer Society
Prostate Cancer Committee update; prostate cancer awareness week
activities; report from Dr. Chan regarding social marketing; annual
report; open forum regarding issues from precious meetings; plan-
ning/sdcheduling of future committee meetings; public comments;
and an evaluation of this meeting.

To request accommodation under the ADA, please contact Suzanna
C. Currier, ADA Coordinator in the Office of Civil Rights at (512)
458–7627 or TDD at (512) 458–7708 at least four days prior to the
meeting.

Contact: Anne E. Williamson, 1100 West 49th Street, Austin, Texas
78756, (512) 458–7324.
Filed: March 12, 1998, 4:29 p.m.

TRD-9803606

♦ ♦ ♦
Thursday, March 26, 1998, 10:00 a.m.

Main Building, Room G-102, Texas Department of Health, 1100 West
49th Street

Austin

Texas Board of Orthotics and Prosthetics Rules Workshop

AGENDA:

The board will introduce members and will discuss and possibly
act on: review of possible rule language governing orthotics and
prosthetics regulation drafted by staff; items assigned to board
members; other matters not requiring board action; public comment;
and future agenda items.

To request accommodation under the ADA, please contact Suzanna
C. Currier, ADA Coordinator in the Office of Civil Rights at (512)
458–7627 or TDD at (512) 458–7708 at least four days prior to the
meeting.

Contact: Donna Flippin or Steven Lowenstein, 1100 West 49th Street,
Austin, Texas 78756, (512) 834–4520.
Filed: March 12, 1998, 4:29 p.m.

TRD-9803607

♦ ♦ ♦
Friday, March 27, 1998, 9:00 a.m.

Moreton Building, Room M-117, Texas Department of Health, 1100
49th Street

Austin

Clinical Issues Committee

AGENDA:

The committee will discuss and possibly act on: adoption of the
minutes of the last meeting; standards of treatment; code of ethics;
other business not requiring action; and public comment.

To request accommodation under the ADA, please contact Suzanna
C. Currier, ADA Coordinator in the Office of Civil Rights at (512)
458–7627 or TDD at (512) 458–7708 at least four days prior to the
meeting.

Contact: Grace L. Davis, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–4530.

Filed: March 12, 1998, 4:29 p.m.

TRD-9803608

♦ ♦ ♦
Friday, March 27, 1998, 11:00 a.m.

Moreton Building, Room M-117, Texas Department of Health, 1100
West 49th Street

Austin

Joint Meeting of the Council on Sex Offender Treatment and the
Interagency Advisory Committee

AGENDA:

The committee will introduce members and will discuss and possibly
act on: adoption of the minutes of the last meeting; election of an In-
teragency Committee chairperson; executive director’s report; Texas
Department of Health’s Professional Licensing and Certification Di-
vision report; proposed rules (40 TAC, Chapters 510–513); Clinical
Issues Committee report; formulating a request for reconsideration of
the Attorney General’s Opinion No. DM-458; Senate Interim Com-
mittee on Sex Offenders Hearing Testimony (civil commitment; and
other related matters); other business not requiring action; and public
comment.

To request accommodation under the ADA, please contact Suzanna
C. Currier, ADA Coordinator in the Office of Civil Rights at (512)
458–7627 or TDD at (512) 458–7708 at least four days prior to the
meeting.

Contact: Grace L. Davis, 1100 West 49th Street, Austin, Texas 78756,
(512) 834–4530.
Filed: March 12, 1998, 4:30 p.m.

TRD-9803609

♦ ♦ ♦
Texas Health Care Information Council
Tuesday, March 24, 1998, 1:00 p.m.

Brown-Heatly Building, Room 3501, 4900 North Lamar Boulevard

Austin

Health Information Systems/Management Technical Advisory Com-
mittee

AGENDA:

The Texas Health Care Information Council’s Health Information
Systems/Management Technical Advisory Committee will convene
in open session, deliberate, and possibly take formal action on
the following items: approval of minutes from February 19, 1998
and January 20, 1998 meetings; Hospital discharge data (HDD)
data specifications, requirements, edits and edit process (25 TAC
1301.11–1301.19); additional HDD data elements that may require
amendments to the HDD rules (25 TAC 1301.11–1301.19); process
for management of provider comments to be attached to HDD data.
(25 TAC 1301.17(e) and 1301.18(k); data security and confidentiality.
(25 TAC 1301.12 (g) and 1301.18(b)(1).

Contact: Jim Loyd, 4900 North Lamar OOL-3407, Austin, Texas
78751, (512) 424–6490, fax: (512) 424–6491.
Filed: March 16, 1998, 3:52 p.m.

TRD-9803813

♦ ♦ ♦
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Thursday, March 26, 1998, 3:00 p.m.

Brown-Heatly Building, Room 1430, 4900 North Lamar Boulevard

Austin

HMO Technical Advisory Committee

AGENDA:

The Texas Health Care Information Council’s HMO Technical
Advisory Committee will convene in open session, deliberate, and
possibly take formal action on the following items: Call to order;
Report from Chair on the changes to the reporting requirements
for Medicaid HMO’s; Staff report on guidelines for reporting to
THCIC, HMO survey and data submission tools; Discussion and
possible formal action on appointment of a work group to develop
crosswalk for Medicaid HCPC codes to CPT-4 codes; Discussion
and possible formal action on appointment of a work group to
develop an advisory opinion to the Council for reporting year 1999
on a threshold number of enrollees per service area for purposes of
reporting HEDIS to THCIC; Discussion and possible formal action
on the development of work plan or advisory report to the Council for
purposes of coordinating THCIC Medicaid requirements with TDH
Bureau of Medicaid managed Care data requirements; Discussion of
possible areas of future study, such as evaluating data models for
the performance measurement of Dental HMO’s; Staff Report on
the consumer education plans for the THCIC HMO data on 1997
enrollment; Other business; and adjourn.

Contact: Jim Loyd, 4900 North Lamar OOL-3407, Austin, Texas
78751, (512) 424–6490, fax: (512) 424–6491.
Filed: March 16, 1998, 3:52 p.m.

TRD-9803814

♦ ♦ ♦
Texas Health Insurance Risk Pool (“Health
Pool”)
Tuesday, March 24, 1998, 9:00 a.m./Audit Subcommittee;
9:30 a.m., /Board; Grievance Subcommittee (immediately
following Board meeting)

301 Congress, Suite 360, Third Floor Conference Room

Austin

Board and Audit and Grievance Subcommittees

AGENDA:

Some members will participate via teleconference because it is
difficult or impossible for such members to attend the meeting.

I. Subcommittees: Audit: Discussion and possible action on: 1)
Financial Matters: a) deposit accounts; b) financial statements; c)
commercial crime policy; d) line of credit; e) payment of agent fees.
2) Assessments by the Pool, 3) Pending financial reporting issues.
Grievance: Discussion and Possible action on: 1) Notice of grievance
procedures to applicants and insureds. 2) Review of grievances filed
to date.

II. Board. Discussion and possible action on: 1) Subcommittee
reports. 2) Review with BlueCrossBlueShield, Texas, Inc., personnel
on utilization review, case management and other benefit issues. 3)
TDI Notice Rule and Form. 4) Contract and fees for Third Party
Administrator. 5) Enrollment, claims and complaints; 6) Status report
on Pool publicity. 7) Public comment. 8) Other management or
administrative matters. 9) Setting of next meeting.

Contact: Rhonda Myron, 333 Guadalupe Street, Austin, Texas 78701,
(512) 463–6651.
Filed: March 16, 1998, 12:00 p.m.

TRD-9803779

♦ ♦ ♦
Texas Higher Education Coordinating Board
Wednesday, March 25, 1998, 9:00 a.m.

The University of Texas at Arlington, 701 South Nedderman Dr.,
Suite 300, Davis Hall

Arlington

Universities Committee

AGENDA:

Site visit to the University of Texas at Arlington to review the
proposals for new doctoral programs in English, History, and
Linguistics.

Contact: Don W. Brown, P.O. Box 12788, Austin, Texas 78711, (512)
483–6101.
Filed: March 18, 1998, 9:38 a.m.

TRD-9803907

♦ ♦ ♦
Monday, April 13, 1998, 10:00 a.m.

Chevy Chase Office Complex, Building 1, Room 1.100, 7700 Chevy
Chase Drive

Austin

Joint Advisory Committee

AGENDA:

Approval of minutes from November 13, 1997 meeting; Texas Coun-
cil on Workforce and Economic Competitiveness-David Daniel in-
troduces Will Reece, new Executive Director of the Council; Texas
Workforce Commission-Overview of current issues-Commissioner
Diane Raff; New Texas Higher Education Coordinating Board
(THECB) initiatives for improving Teacher Preparation-Bill Sanford,
Assistant Commissioner for Universities Division-THECB; discus-
sion; update from THECB’s Community and Technical Colleges
Division-Glenda Barron, assistant commissioner for community and
technical colleges division, THECB; report on state strategies that
support successful student transitions from secondary to postsec-
ondary education-Julie Leidig, THECB staff; and reauthorization of
the Higher Education Act-Sharon Cobb, Assistant Commissioner for
Student Services, THECB and Lynette Heckmann, THECB staff.

Contact: Sarah Burkhalter, P.O. Box 12788, Austin, Texas 78711,
(512) 483–6220.
Filed: March 18, 1998, 9:56 a.m.

TRD-9803915

♦ ♦ ♦
Texas State Affordable Housing Corporation
Monday, March 23, 1998, Noon

507 Sabine, Room 437

Austin

Board Meeting
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AGENDA:

The Board of Texas State Affordable Housing corporation will meet
to consider and possibly act on:

Minutes of Meeting of February 23, 1998

Approval of Quarterly Investment Report

Approval of Annual financial and Compliance Report; Program
Specific Audit Reports, Report to Board; Letter on Internal Control
and Accounting Procedures

Approval of Additional Insurance coverage for the Corporation

Approval of Administrative Services with Department

Executive Session — Personnel Matters; Consultation with attorney
under §551.071(2) of Texas Government Code; Anticipated Litigation
(potential or threatened); Action in Open Session on Items Discussed
in Executive Session; Adjourn.

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson at (512) 475–3100 or Relay
Texas 1–800–735–2989 at least two days before the meeting so that
appropriate arrangement can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: March 13, 1998, 11:14 a.m.

TRD-9803645

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Monday, March 23, 1998, 8:30 a.m.

507 Sabine, Room 437

Austin

Audit Committee

AGENDA:

The Audit Committee of the Board of Texas Department of Housing
and Community Affairs will meet to consider and possibly act on:

Minutes of September 15, 1997 Meeting

Amendment to the Internal Audit Division Charter

Annual Internal Audit Plan

Reports from KPMH Peat Marwick/Martinez and Mendoza

General Purpose Financial Statements; Single Audit Reports

Letter on Conduct of Audit

HUD Audit Reports

Revenue Bond Enterprise Fund— Financial Statements

Computation of Unencumbered Fund Balances; Bond Compliance
Letter

Adjourn.

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson at (512) 475–3100 or Relay
Texas 1–800–735–2989 at least two days before the meeting so that
appropriate arrangements can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.

Filed: March 13, 1998, 9:10 a.m.

TRD-9803621

♦ ♦ ♦
Monday, March 23, 1998, 9:30 a.m.

507 Sabine, Room 437

Austin

Finance Committee

AGENDA:

The Finance Committee of the Board of Texas Department of Housing
and Community Affairs will meet to consider and possibly act upon
the following:

Approval of Minutes of Finance Committee Meeting of November
17, 1997

Approval of Proposed Multi-Family Mortgage Revenue Bond Trans-
actions for Pebblebrook Apartments and Volente Town Homes

Approval of Amendments to Department’s Operating Budget

Approval of Quarterly Investment Report

Approval of Final Resolution Relating to Issuance of Multi-Family
Mortgage Revenue Refunding Bonds

Adjourn.

Individuals who require auxiliary aids or services for this meeting
should contact Margaret Donaldson at (512) 475–3100 or Relay
Texas 1–800–735–2989 at least two days before the meeting so that
appropriate arrangement can be made.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: March 13, 1998, 9:10 a.m.

TRD-9803643

♦ ♦ ♦
Monday, March 23, 1998, 10:00 a.m.

507 Sabine, Room 437

Austin

Board

AGENDA:

The Board of Texas Department of Housing and Community Affairs
will meet to consider and possibly act on:

Public Comment

Multi-Family Transactions for Pebblebrook and Volente Apartments

Amendments to Budget

Approval of Minutes of February 23, 1998 Meeting

Quarterly Investment Report

Final Resolution Relating to Dallas-Oxford Property

HOME Funds for Temple Housing Authority

Establishment of Office in East Texas

1998 Tax Exempt Multi-Family Bond Maximum Income Limits

Amendments to the Internal Audit Division Charter
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Annual Internal Audit Plan

Reports from KPMH Peat Marwick/Martinez and Mendoza

General Purpose Financial Statements; Single Audit Reports

Letter on Conduct of Audit

HUD Audit Reports

Revenue Bond Enterprise Fund — Financial Statements

Report to Audit Committee

Computation of Unencumbered Fund Balances; Bond Compliance
Letter

Administrative Services Agreement with the Corporation

Executive Directors Report

Executive Session for Personnel Matters; Anticipated Litigation
(Potential or Threatened) Personnel Matters regarding duties and
responsibilities in relationship to Budget under §551.074 Texas
Government Code; Consultation with Attorney; Action in Open
Session on items discussed in Executive Session. Adjourn.

Contact: Larry Paul Manley, 507 Sabine, Suite 900, Austin, Texas
78701, (512) 475–3934.
Filed: March 13, 1998, 9:10 a.m.

TRD-9803620

♦ ♦ ♦
Texas Department of Human Services (TDHS)
Friday, March 20, 1998, 10:00 a.m.

701 West 51st Street, East Tower, Public Hearing Room

Austin

Texas Board of Human Services

AGENDA:

1. Approval of the Minutes of January 23, 1998. 2. Deletion of the
Religious Exemption from Finger Imaging Requirements. 3. Essen-
tial and Necessary Goods and Services for with Temporary Assistance
for Needy Families (TANF) Benefits May Be Used. 4. Accelerating
the Expansion of Medicaid Eligibility for Children Ages 6 through 18
and Changes to the Medically Needy Program to Accommodate the
Acceleration. 5. Amendments to the Licensure Rules for Interme-
diate Care Facilities for Persons with Mental Retardation or Related
Conditions (ICFMR/RC). 6. Amendments to the Licensure Rules
for Intermediate Care Facilities for Persons with Mental Retarda-
tion or Related Conditions (ICFMR/RC) Regarding Enforcement and
Trustees for Facilities. 7. Amendments to Policies and Procedures.
8. Budget Adjustments. 9. Commissioner’s Report: a. Announce-
ments and Comments. b. Tracking of Board Action.

Contact: Sherron Heinemann, P.O. Box 149030, Austin, Texas 78714–
9030.
Filed: March 12, 1998, 9:09 a.m.

TRD-9803552

♦ ♦ ♦
Wednesday, April 1, 1998, 9:00 a.m.

701 West 51st Street, Room W-651

Austin

Alzheimer’s Advisory Committee, Alzheimer’s Association

AGENDA:

1. Site of Pilot Selection. 2. Pilot Model Selection.

Contact: Trena Barnett, P.O. Box 149030, Austin, Texas 78714–9030,
(512) 438–2107.
Filed: March 18, 1998, 11:40 a.m.

TRD-9803941

♦ ♦ ♦
Texas Incentive and Productivity Commission
Thursday, March 26, 1998, 3:00 p.m.

Clements Building, 300 West 15th Street, Room 103

Austin

Commission Meeting

AGENDA:

I. Call to order and roll call

II. Approval of minutes of previous meeting

III. Consideration of and possible action to approve employee
suggestions submitted to the state employee incentive program

IV. Adjournment

Contact: Ed Bloom, P.O. Box 12482, Austin, Texas 78711, (512) 475–
2393.
Filed: March 17, 1998, 3:29 p.m.

TRD-9803871

♦ ♦ ♦
Texas Department of Insurance (“TDI”)
Tuesday, March 24, 1998, 9:30 a.m.

333 Guadalupe, Room 100

Austin

Property and Casualty Working Group of the Advisory Committee
for the Interim Study for Agents and Agents’ licensing Statutes

AGENDA:

Discussion of streamlining and consolidation of license types includ-
ing:

1. A discussion of the consolidation of current Group II agents,
Agriculture Agents, Local Recording Agent-Motor Vehicle Only
Agents, Solicitors for Local Recording Agents, Full-time Home Of-
fice Salaried Employees, Pre-Paid Legal Services Agents and Prop-
erty/Casualty Risk Manager licenses into one Property & Casualty
”all lines” license type.

2. A discussion of the consolidation of current adjuster licenses into
one all lines” adjuster license.

Discussion of the licensing requirements for property and casualty
licenses including who should be licensed and what licensing re-
quirements should be imposed. Deliberation of regulatory, market
and consumer protection issues relating to licensing criteria. Delib-
eration of Non-Resident licensing issues including the National As-
sociation of Insurance Commissioners’ Uniform Treatment proposal
and issues of uniformity among states. Discussion of non-resident
licensing requirements for individual, corporate, and non-corporate
entity licenses. Discussion of non-resident licensing reciprocity and
retaliatory practices among states. Time for public comment. De-
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liberation and possible action regarding timelines, future meetings,
other administrative or procedural matters.

Contact: Bill Elkjer, 333 Guadalupe Street, Austin, Texas 78701, (512)
305–8197.
Filed: March 16, 1998, 2:43 p.m.

TRD-9803798

♦ ♦ ♦
Monday, March 30, 1998, 9:30 a.m.

333 Guadalupe, Room 102

Austin

Life and Health Working Group of the Advisory Committee for the
Interim Study for Agents and Agents’ Licensing Statutes

AGENDA:

Discussion of streamlining and consolidation of license types includ-
ing a discussion to consolidate all current Group I and Group II Life/
Accident and Health licenses into one new license type. Discus-
sion of the possible inclusion of the 02–08 license type, Property
and Casualty Agent Selling Accident and Health, in the consolidated
Life/Accident and Health license. Discussion of the requirements of
life/accident and health licenses including who should be licensed
and what licensing requirements should be imposed. Deliberation of
regulatory, market and consumer protection issues relating to licens-
ing criteria. Discussion of Non-Resident licensing issues including a
discussion of the National Association of Insurance Commissioners’
Uniform Treatment proposal and issues of uniformity among states.
Time for public comment. Deliberation and possible action regarding
timelines, future meetings, other administrative or procedural matters.

Contact: Bill Elkjer, 333 Guadalupe Street, Austin, Texas 78701, (512)
305–8197.
Filed: March 18, 1998, 9:30 a..m.

TRD-9803896

♦ ♦ ♦
Monday, April 6, 1998, 1:00 p.m.

Stephen F. Austin Building, 1700 North Congress Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–97–2281.C to consider whether disciplinary
action should be taken against Charles Corley, Houston, Texas, who
holds a Group I, Legal Reserve Life Insurance Agent’s License, a
Variable Contract Agent’s License, and a Local Recording Agent’s
License issued by the Texas Department of Insurance (reset from
February 4, 1998).

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:30 a.m.

TRD-9803897

♦ ♦ ♦
Tuesday, April 7, 1998, 9:00 a.m.

Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–98–0137.C in the matter of Lester Volrie III.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:30 a.m.

TRD-9803898

♦ ♦ ♦
Tuesday, April 7, 1998, 10:00 a.m.

Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–97–2106.G Hearing in the matter of Benchmark
Rates for Private Passenger and Commercial Automobile Insurance.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:31 a.m.

TRD-9803899

♦ ♦ ♦
Tuesday, April 7, 1998, 1:00 p.m.

Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–98–0314.C To consider the application of James
A. Lee, Texas City, for a Credit Life and Disability License to be
issued by the Texas Department of Insurance.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:30 a.m.

TRD-9803900

♦ ♦ ♦
Wednesday, April 8, 1998, 9:30 a.m.

333 Guadalupe, Room 102

Austin

Life and Health Working Group of the Advisory Committee for the
Interim Study for Agents and Agents’ Licensing Statutes

AGENDA:

Discussion of streamlining and consolidation of license types includ-
ing a discussion to consolidate all current Group I and Group II Life/
Accident and Health licenses into one new license type. Discussion of
the requirements of life/accident and health licenses including who
should be licensed and what licensing requirements should be im-
posed. Deliberation of regulatory, market and consumer protection
issues relating to licensing criteria. Discussion of Non-Resident li-
censing issues including a discussion of the National Association of
Insurance Commissioners’ Uniform Treatment proposal and issues of
uniformity among states. Time for public comment. Deliberation and
possible action regarding timelines, future meetings, other adminis-
trative or procedural matters.

Contact: Bill Elkjer, 333 Guadalupe Street, Austin, Texas 78701, (512)
305–8197.
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Filed: March 18, 1998, 9:31 a.m.

TRD-9803901

♦ ♦ ♦
Thursday, April 9, 1998, 9:00 a.m.

Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–97–2153.C To consider the application of Steven
Troy Tillery, Dallas, Texas and Carrollton, Texas, for a solicitor’s
license to be issued by the Texas Department of Insurance (reset
from February 23, 1998).

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:31 a.m.

TRD-9803902

♦ ♦ ♦
Thursday, April 9, 1998, 9:00 a.m.

Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–98–0140.C To consider whether the application
of Eugene M. Berger, San Antonio, Texas, for a Surplus Lines
Insurance Agent’s License pending before the Texas Department of
Insurance should be denied and the Local Recording Agent’s License
held by Eugene M. Berger, should be revoked (reset from March 13,
1998).

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:31 a.m.

TRD-9803903

♦ ♦ ♦
Thursday, April 9, 1998, 1:00 p.m.

Stephen F. Austin State Office Building, 1700 North Congress
Avenue, Suite 1100

Austin

AGENDA:

Docket Number 454–98–0391.C To consider the application of James
Martin MaLveaux, Houston, Texas, for a Group I, Legal Reserve Life
Insurance Agent’s License to be issued by the Texas Department of
Insurance.

Contact: Bernice Ross, 333 Guadalupe Street, Mail Code #113–2A,
Austin, Texas 78701, (512) 463–6328.
Filed: March 18, 1998, 9:31 a.m.

TRD-9803904

♦ ♦ ♦
Commission on Jail Standards
Thursday, April 2, 1998, 8:30 a.m.

William P. Clements Building, Committee Room 5, 300 West 15th
Street

Austin

AGENDA:

Education Committee, Review staffs training efforts.

Contact: Jack E. Crump, P.O. Box 12985, Austin, Texas 78711, (512)
463–5505.
Filed: March 17, 1998, 10:58 a.m.

TRD-9803841

♦ ♦ ♦
Thursday, April 2, 1998, 9:00 a.m.

William P. Clements Building, Committee Room 5, 300 West 15th
Street

Austin

AGENDA:

Call to order. Roll call of commission members. Reading and
approval of minutes of January 29, 1998 meeting. Old business: San
Jacinto County, Tom Green County, Agency Rule Review Plan. New
Business: Galveston County, Dallas County, Education Committee
Report. Request for Variances: Newton County, mansfield City,
Travis County. Staff Report: Completed Jail Projects, Jails in
Compliance, Active Remedial Orders/Cancel/Changes, Status and
Composition of jail Population, Review of Inmate Complaints,
Subcommittee on Adult and Prison Capacity, Contracting for jail
Space, Training Risk Management Audit, Financial Report/Budget.
Other Business. Executive Session. Adjourn.

Contact: Jack E. Crump, P.O. Box 12985, Austin, Texas 78711, (512)
463–5505.
Filed: March 17, 1998, 10:58 a.m.

TRD-9803842

♦ ♦ ♦
Texas Juvenile Probation Commission
Friday, March 20, 1998, 10:00 a.m.

Dallas Juvenile Probation Department, 2600 Lone Star

Dallas

Budget Committee

AGENDA:

Call to order; Excuse absences; Discuss and take possible action on
the FY 1998 Administrative Budget; Discuss and take possible ac-
tion on the FY 1999 State Aid Funding allocation; Discuss and take
possible action on the FY 1999 Community Corrections allocation
and methodology; Discuss and take possible action on the FY 1999
Border Project allocation and methodology; discuss and take possible
action on FY 1999 Challenge Grant allocation and methodology; Dis-
cuss and take possible action on Small County Diversion Placement
Assistance program; Discuss and take possible action on FY 1999
Harris County Boot Camp Allocation and methodology; Discuss and
take possible action on TJPC-99 Commitment Performance Targets;
Have possible discussion of January 31, 1998 Financial Expenditure
report; hear presentation from Israel “Buddy” Silva on Funds for the
Community Court Committee; Hear public comments; adjourn.

Persons with disabilities who plan to attend this meeting and who
may need ADA assistance, are requested to contact Glenn Neal at
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(512) 424–6682 two days prior to the meeting so that appropriate
arrangements can be made.

Contact: Glenn Neal, P.O. Box 13547, Austin, Texas 78711–3547,
(512) 424–6682.
Filed: March 11, 1998, 2:21 p.m.

TRD-9803536

♦ ♦ ♦
Friday, March 20, 1998, 10:30 a.m.

Dallas Juvenile Probation Department, 2600 Lone Star

Dallas

Program and Planning Committee

AGENDA:

Call to order; excuse absences; hear an update on inter-agency
activities; hear an update on TJPC child abuse/neglect investigations;
consider approving TJPC child abuse and neglect investigation
procedures administrative rules for publication in the Texas Register;
be update on pre- and post-adjudication and probation standards;
be updated on case management standards; hear public comment;
adjourn.

Persons with disabilities who plan to attend this meeting and who
may need ADA assistance, are requested to contact Glenn Neal at
(512) 424–6682 two days prior to the meeting so that appropriate
arrangements can be made.

Contact: Glenn Neal, P.O. Box 13547, Austin, Texas 78711–3547,
(512) 424–6682.
Filed: March 11, 1998, 2:21 p.m.

TRD-9803535

♦ ♦ ♦
Friday, March 20, 1998, 11:45 a.m.

Dallas Juvenile Probation Department, 2600 Lone Star

Dallas

Board Meeting

AGENDA:

Call to order; excuse absences; Discuss and possible action on the
FY 1998 Administrative Budget; Discussion and possible action on
the FY 1999 State Aid Funding allocation and methodology; Dis-
cussion and possible action on the FY 1999 Community Corrections
allocation and methodology; Discussion and possible action on the
FY 1999 Border Project allocation and methodology; Discussion and
possible action on FY 1999 Challenge Grant allocation and method-
ology; Discussion and possible action on Small County Diversion
Placement Assistance program; Discuss and take possible action on
FY 1999 Harris County Boot Camp Allocation and methodology;
Discuss and possible action on TJPC-99 Commitment Performance
Targets; Have possible discussion of January 31, 1998 Financial Ex-
penditure Report; Presentation from Israel “Buddy” Silva on Funds
for the Community Court Committee; Update on inter-agency activ-
ities; TJPC child abuse/neglect activities; Approval of TJPC Child
abuse and neglect investigation Procedures administrative rules for
publication in the Texas Register; Standards update, pre- and post-
adjudication and probation; discussion and possible action regarding
case management standards; Legal/legislative update; Schedule next
meeting; Public comments; Adjourn.

Persons with disabilities who plan to attend this meeting and who
may need ADA assistance, are requested to contact Glenn Neal at
(512) 424–6682 two days prior to the meeting so that appropriate
arrangements can be made.

Contact: Glenn Neal, P.O. Box 13547, Austin, Texas 78711–3547,
(512) 424–6682.
Filed: March 11, 1998, 2:21 p.m.

TRD-9803537

♦ ♦ ♦
Texas State Library and Archives Commission
Wednesday, April 1, 1998, 2:00 p.m.

Hilton Palacio del Rio Hotel, 200 South Alamo Street, Corte Real
Room (22nd Floor)

San Antonio

AGENDA:

1. Approve minutes of the February 23, 1998 commission meeting.

2. Approve contracts greater than $100,000.

3. approve acceptance of gifts greater than $500.

4. Report of the director and librarian.

5. Discuss and approve revisions and additions to theEmployee
Guide.

6. discuss and approve publication of proposed revisions of
administrative rules on loaning archival materials for exhibition, 13
TAC §2.52.

7. Discuss and approve publication of proposed repeal of administra-
tive rules on nonexpendable personal property in the Texas Library
System, 13 TAC §1.68.

8. Discussion of draft agency strategic plan.

9. Public comment.

Contact: Michele Lamb, P.O. Box 12927, Austin, Texas 78711, (512)
463–5460, email michele.lamb@tsl.state.tx.us
Filed: March 18, 1998, 11:08 a.m.

TRD-9803932

♦ ♦ ♦
Texas Department of Licensing and Regulation
Tuesday, March 24, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administrative
penalties against the Respondent, Harry M. Bell, Sr., for performing
air conditioning and/or refrigeration contracting without first obtain-
ing the required license in violation of TEX.REV.CIV.STAT.ANN.
art. 8861 §3(B), pursuant to TEX.REV.CIV.STAT.ANN. arts. 8861
and 9100; the TEX. GOV’T. Code ch. 2001; and 16 TEX. ADMIN.
CODE ch. 60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
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Filed: March 13, 1998, 3:09 p.m.

TRD-9803677

♦ ♦ ♦
Tuesday, March 24, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an
Administrative Hearing to consider possible assessment of admin-
istrative penalties against the Respondent, Ricky James Oliver, for
advertising that he engages in the business of air conditioning and
refrigeration contracting without first obtaining the required license
in violation of 16 TEX. ADMIN. CODE, §75.22(a), pursuant to
TEX.REV.CIV.STAT.ANN. art. 8861 and 9100; the TEX. GOV’T.
Code ch. 2001; and 16 TEX. ADMIN. CODE ch. 60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: March 13, 1998, 3:09 p.m.

TRD-9803678

♦ ♦ ♦
Tuesday, March 24, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administrative
penalties against the Respondent, Frank S. Wilson, III, for failing to
maintain Insurance Requirements from January 15, 1997, and ending
February 20, 1998, in violation of 16 TEX. ADMIN. CODE (TAC)
§75.40(g) and for failing to provide the Department proof of insurance
from January 15, 1997, and ending February 19, 1998, in violation of
16 TAC, §75.40(g), pursuant to TEX. REV. CIV. STAT. ANN. arts.
8861 and 9100; the TEX. GOV’T. CODE ch. 2001; and 16 TAC ch.
60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: March 13, 1998, 3:10 p.m.

TRD-9803679

♦ ♦ ♦
Tuesday, March 24, 1998, 1:30 p.m.

920 Colorado, E.O. Thompson Building, Fourth Floor, Room 420

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administra-
tive penalties against the Respondent, Ronnie Shuck, for performing
environmental air conditioning contracting without first obtaining a
license with an environmental air conditioning endorsement in viola-

tion of TEX. REV. CIV. STAT. ANN. art 8861 (the Act) §4(c), for
using his license to do work for a business other than the business
listed as his business affiliation on his license in violation of 16 TEX.
ADMIN. CODE §75.70(b); and for failing to provide the consumer
proper installation, service and mechanical integrity in violation of
the Act §5(a), pursuant to TEX. REV. CIV. STAT. ANN. arts. 8861
and 9100; the TEX. GOV’T. CODE ch. 2001; and 16 TAC ch. 60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: March 13, 1998, 3:10 p.m.

TRD-9803680

♦ ♦ ♦
Thursday, March 26, 1998, 9:00 a.m.

920 Colorado, E.O. Thompson Building, First Floor, Room 108

Austin

Enforcement Division, Air Conditioning

AGENDA:

According to the complete agenda, the Department will hold an Ad-
ministrative Hearing to consider possible assessment of administrative
penalties against the Respondent, Gabriel Sotelo, for performing air
conditioning and/or refrigeration contracting without first obtaining a
license in violation of TEX. REV. CIV. STAT. ANN. art 8861 (the
Act) §3(B), for failing to provide the proper installation, service and
mechanical integrity in violation of the Act §5(a), and for advertising
on a business card that he engages in the business of air condition-
ing and refrigeration contracting without first obtaining the required
license in violation of 16 TEX. ADMIN. CODE (TAC) §75.22(a),
pursuant to TEX. REV. CIV. STAT. ANN. arts. 8861 and 9100; the
TEX. GOV’T. CODE ch. 2001; and 16 TAC ch. 60.

Contact: Allyson Lednicky, 920 Colorado, E.O. Thompson Building,
Austin, Texas 78701, (512) 463–3192.
Filed: March 16, 1998, 4:26 p.m.

TRD-9803820

♦ ♦ ♦
Texas Department of Licensing and Regulation
Thursday, March 26, 1998, 9:30 a.m.

John H. Reagan Building, 105 West 15th Street, Room 103

Austin

Water Well Drillers Advisory Council

AGENDA:

A. Call to order

B. Roll call and certification of quorum-Approval of Minutes-Meeting
of January 29, 1998

C. Report on investigations and complaints

D. Discussion of qualifications and recommendations on applicants
for certification in water well driller and pump installer programs

E. Discussion and recommendations on applications for driller and
pump installer trainee registration

F. Council will make recommendations to the Department on con-
sumer complaints

1. Janice Allen complaint on Byron Beniot #1955WI

OPEN MEETINGS March 27, 1998 23 TexReg 3329



2. Greg Isaacs complaint on Cory Miller #2464WI

3. Sam Andrade complaint on Joe Carroll #2689W

4. William Thomashide complaint on Dicky Long #1462W

5. Billy and Vicky Hobbs complaint on Thomas Bilski #2301W

G. Discussion and recommendations on adoption of the Water Well/
Pump Installer Rules

H. Discussion on changes to the Well Log, Plugging Report,
Submission Log and Undesirable Water and Constituents Report

I. Report from Patrice Nance, Director of Business Services on WWD
funds available and expected, legislation process, and travel funds
available for Council members and staff

J. Report from Jimmy Martin, Consumer Protection Manager on
licensing fees

K. Staff Reports

L. Open Session/Public Comment

M. Discussion of date, time and location of next Council meeting

N. Adjournment

Persons who plan to attend this meeting and require ADA assistance
are requested to contact Lyn Cox at (512) 463–8614 two working
days prior to the meeting so that appropriate arrangements can be
made.

Contact: Steve Wiley, 920 Colorado, Austin, Texas 78711, (512) 463–
8876.
Filed: March 17, 1998, 11:35 a.m.

TRD-9803853

♦ ♦ ♦
Texas Mental Health and Mental Retardation
Board
Wednesday, March 25, 1998, 9:00 a.m.

Harvey Hotel, 14315 Midway Road, Dallas-Addison (Live Oak
Room)

Dallas-Addison

Audit and Financial Oversight Committee

AGENDA:

1. Citizens Comments

2. Audit Activity Update

3. Resolved Findings Verifications

4. Briefing on the State-operated Community Services Level of Need
Rates

5. First Quarter Community Services Performance Report

6. Mid-Year Financial Status Report

Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: March 17, 1998, 4:39 p.m.

TRD-9803877

♦ ♦ ♦
Wednesday, March 25, 1998, 10:00 a.m.

Harvey Hotel, 14315 Midway Road, Dallas-Addison (Live Oak
Room)

Dallas-Addison

Business and Asset Management Committee

AGENDA:

1. Citizens Comments

2. Update on Real Property Transactions Previously Approved by the
Board:

• Sale of Real Property at the Big Spring State Hospital for the
purpose of Constructing a Veteran’s House

• Lease of Bond-Funded Community Homes

• Implementation of the Asset management Policy

3. Update on Historically Underutilized Businesses (HUBs) Goals

4. Update on Workers Compensation and Risk Management

5. Status of Major Construction Projects

6. Consideration of Acceptance of Donations in Excess of $500

If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice or Relay Texas), Ellen Hurst, 72 hours prior
to meeting.

Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: March 17, 1998, 4:42 p.m.

TRD-9803879

♦ ♦ ♦
Wednesday, March 25, 1998, 11:30 a.m.

Harvey Hotel, 14315 Midway Road, Dallas-Addison (Live Oak
Room)

Dallas

Medicaid Committee

AGENDA:

1. Citizens Comments

2. Briefing on Medicaid Managed Care Data

3. Consideration of a Board Policy on the Dallas 1915b Waiver Pilot
Project

4. Update on the Implementation of the New Rate Setting Method-
ology

5. Consideration of Approval of Adoption of the Repeal of §406.215
of chapter 406, Subchapter E, Governing ICF/MR Programs; Eligi-
bility and Review

6. Consideration of Approval of Adoption of Amendments to
§409.100 of chapter 409, Subchapter D, Governing Home and
Community-Based Services (HCS)

7. consideration of Approval of Adoption of Amendments to
§§409.373–409.375 of Chapter 409, Subchapter J, Governing Re-
imbursement for Services in Institutions for Mental Diseases (IMD)

8. Review and Recommendation of Medicaid Reimbursement Rates
for Central Office State-Operated Community-based Intermediate
Care Facilities for the mentally Retarded (ICFs/MR) Effective January
1, 1998, through December 31, 1998
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9. Review and Recommendation of Medicaid Reimbursement
Rates for the Mental Retardation Local Authority (MRLA) Program
Effective April 1, 1998, through August 31, 1998

If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice or Relay Texas), Ellen Hurst, 72 hours prior
to the meeting.

Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: March 17, 1998, 4:39 p.m.

TRD-9803876

♦ ♦ ♦
Wednesday, March 25, 1998, 1:30 p.m.

Harvey Hotel, 14315 Midway Road, Dallas-Addison (Live Oak
Room)

Dallas-Addison

Planning and Policy Development Committee

AGENDA:

1. Citizens Comments

2. Legislative Update

3. Update on the Activities of the House Bill 1734 Committee

4. Update on the Implementation of the Recommendations Contained
in the Ad Hoc Committee on Mental Retardation and Managed Care
Final Report

5. consideration of Approval of the appointment of New Members
to the medical Advisory Committee

6. Quality Assurance Improvement System-First Year Implementa-
tion Update

7. Consideration of Approval of Adoption of New Chapter 4021,
Subchapter H, Concerning Standards and Quality Assurance for
mental Retardation Community Services

8. Consideration of Approval of Adoption of Repeal of Chapter 401,
Subchapter I, concerning Certification of Community Residential Pro-
grams

9. Consideration of Approval of Repeal of chapter 408, Subchapter
A, concerning Standards of the Texas Department of Mental Health
and Mental Retardation-Quality Assurance

10. Consideration of Approval of Adoption of Repeal of Chapter
408, Subchapter C, concerning Quality Assurance and Improvement
System (QAIS) for Mental Retardation Services and Supports

11. Consideration of Approval of Adoption of Repeal of chapter 408,
Subchapter E, concerning Health, Safety, and Rights in community-
based Mental Retardation Programs

12. Consideration of Approval of the Designation of Single Portal
Authority to Tarrant County MHMR Services

13. Consideration of Approval of Changes to the Board Policy and
Procedures Manual

If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice or Relay Texas), Ellen Hurst, 72 hours prior
to the meeting.

Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: March 17, 1998, 4:39 p.m.

TRD-9803878

♦ ♦ ♦
Thursday, March 26, 1998, 9:30 a.m.

Harvey Hotel, 14315 Midway Road, Dallas-Addison (Live Oak
Room)

Dallas-Addison

AGENDA:

I. Call to order: roll call

II. Citizens comments

III. Approval of the minutes of the January 21, 1998 and February
11, 1998 meetings

IV. Issues to be considered

1. Chairman’s report

Presentation of commendation to Ann K. Utley

Volunteer Services State Councils President’s Address to the Board

Presentation from the ARC

Announcement of a new member to the Medical Advisory Committee

Annual Reports of Advisory Committees

2. Commissioner’s Report

Report from Tarrant County MHMR Services

Medical Director’s Report

3. Consideration of acceptance of donations in excess of $500

4. Consideration of a board policy on the Dallas 1915b Waiver Pilot
Project

Items 5–16 to be considered per attached agenda.

17. Executive session under Texas Government Code Section 551.074
to discuss the annual performance evaluation of the commissioner

18. Executive session under Texas Government Code Section 551.071
to discuss potential and pending litigation

If ADA assistance or deaf interpreters are required, notify TXMHMR,
(512) 206–4506, (voice or Relay Texas), Ellen Hurst, 72 hours prior
to the meeting.

Contact: Ellen Hurst, P.O. Box 12668, Austin, Texas 78711, (512)
206–4506.
Filed: March 17, 1998, 4:42 p.m.

TRD-9803880

♦ ♦ ♦
Texas Military Facilities Commission
Friday, March 27, 1998, 11:00 a.m.

100 Washington Avenue

Waco

AGENDA:

Administrative Matters

Minutes from Commission meeting dated January 9 and 10, 1998;
Auditors Report; Emergency Fund-tabled from January 9, 1998; Fund
Accounts and Rules; Strategic Plan Changes
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Executive Director’s Update

Quarterly Investment Report; Quarterly Performance Measures Re-
port; Valley Armories; Tomball Facility; Lubbock-Texas Tech; Austin
Bergstrom International Project; Washington D.C. Visit

Property

Camp Barkeley-Surface Mining Proposal

Brownwood Grazing Lease

San Marcos Property Boundary

Plan 2000

San Angelo (old armory)

Proposed Rule for Sale of Surplus Property- Tabled from October 4,
1997 and January 10, 1998

Pending/Anticipated Litigation, Personnel, Commission’s organiza-
tional Structure

Public Comments

Next Meting Time/Place — May 15–16, 1998 in El Paso, Texas

Persons with disabilities desiring to attend this meeting and who may
require ADA accommodation, are required to contact Julie Wright at
least three days prior to the meeting.

Contact: Julie Wright, P.O. Box 5426, Austin, Texas 78763, (512) 406–
6971.
Filed: March 16, 1998, 9:05 a.m.

TRD-9803711

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Monday, March 23, 1998, 1:30 p.m.

Room 201S, Building E, 12100 Park 35 Circle

Austin

AGENDA:

This meeting is a work session for discussion between commissioners
and staff. No public testimony or comment will be accepted except
by invitation of the commission.

Contact: Doug Kitts, 12100 Park 35 Circle, Austin, Texas 78753, (512)
239–3317.
Filed: March 12, 1998, 3:50 p.m.

TRD-9803601

♦ ♦ ♦
Thursday, April 23, 1998, 10:00 a.m.

1700 North Congress Avenue, 11th Floor, Suite 1100

Austin

AGENDA:

For a hearing before an administrative law judge of the State Office of
Administrative Hearings on an application filed by Double Diamond
Utilities Company for a change in water and sewer rates with the
Texas Natural Resource Conservation Commission effective January
10, 1998, for its service areas located in Palo Pinto, Hill and
Henderson Counties, Texas.

Contact: Angie Sell, P.O. Box 13025, Austin, Texas 78711–3025, (512)
475–3445.
Filed: March 17, 1998, 9:55 a.m.

TRD-9803833

♦ ♦ ♦
Tuesday, April 28, 1998, 10:00 a.m.

Keller Police Department, Municipal Court, 330 Rufe Snow Drive

Keller

AGENDA:

For a hearing before an administrative law judge of the State
Office of Administrative Hearings on an application filed by Tarrant
County Processors, Inc. to the Texas Natural Resource Conservation
Commission for issuance of proposed Air Permit Number 32648 to
authorize construction of a rendering plant in Keller, Tarrant County,
Texas. The location of the existing facility is 3820 Golden Triangle
Boulevard. SOAH Docket Number 582–98–0409.

Contact: Angie Sell, P.O. Box 13025, Austin, Texas 78711–3025, (512)
475–3445.
Filed: March 17, 1998, 9:55 a.m.

TRD-9803834

♦ ♦ ♦
Thursday, April 30, 1998, 7:00 p.m.

LaQuinta Inn, 1601 West Southwest Loop 323

Tyler

AGENDA:

For an informal public meeting concerning an application by United
Disposal Services, Inc. to the Texas Natural Resource Conservation
Commission for Proposed Registration Number MSW40134 to con-
struct and operate a Type V municipal solid waste transfer station.
The proposed site contains about 11.528 acres of land and, if ap-
proved, will receive approximately 75 tons of municipal solid waste
per day. The proposed facility will be located at 7184 County Road
35 in Smith County, Texas, outside of the city limits of Tyler on the
north side of the city inside Loop 323 of County Road 35. The site
is approximately 500 to 1,000 feet south of Loop 323. County Road
35 is approximately 1 and 1/4 miles west of the intersection of North
Loop 323 and State Highway 14.

Contact: Annie Tyrone, P.O. Box 13087, Austin, Texas 78711–3087,
1–800–687–4040.
Filed: March 17, 1998, 9:55 a.m.

TRD-9803835

♦ ♦ ♦
Pecos River Compact Commission
Thursday, April 9, 1998, 9:30 a.m.

Stevens Motel, 1829 South Canal

Calsbad, New Mexico

AGENDA:

Conduct business associated with the Pecos River Compact Commis-
sion.

Contact: Herman Settemeyer, P.O. Box 13087, Austin, Texas 78711,
(512) 239–4707.
Filed: March 18, 1998, 9:20 a.m.
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TRD-9803892

♦ ♦ ♦
Texas Department of Public Safety
Thursday, March 26, 1998, 10:30 a.m.

DPS Headquarters, 5805 North Lamar Boulevard

Austin

Public Safety Commission

AGENDA:

Approval of Minutes

Budget Matters

Internal Audit Report

Public Comment

Continuation of Discharge Appeal Hearing of DPS Employee Esteban
Ortiz

Miscellaneous and Other Unfinished Business

Executive session to meet with attorneys to seek legal advice
regarding pending and contemplated litigation, employment law,
and personnel matters pursuant to Government Code §551.071;
executive session to receive information from employees concerning
the information that is received pursuant to Government Code
§551.075.

Open session for discussion and possible action regarding legal advice
regarding pending and contemplated litigation, employment law, and
personnel matters.

Notice of Assistance: Persons with disabilities who plan to attend
this meeting and who may need ADA assistance, are requested to
contact Dorothy Wright at (512) 453–3929, two working days prior
to the meeting so that appropriate arrangements can be made.

Contact: Dudley M. Thomas, 5805 North Lamar, Austin, Texas 78752,
(512) 424–2000, extension 3700.
Filed: March 13, 1998, 11:14 a.m.

TRD-9803647

♦ ♦ ♦
Public Utility Commission of Texas
Monday, March 23, 1998, 9:00 a.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration,
and possible action regarding; Project No. 18515– Compliance
Proceeding for Implementation of the Texas High Cost Universal
Service Plan.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7007.
Filed: March 12, 1998, 4:13 p.m.

TRD-9803602

♦ ♦ ♦
Tuesday, March 24, 1998, 9:00 a.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration, and
possible action regarding; Project No. 18515– Compliance Proceed-
ing for Implementation of the Texas High Cost Universal Service
Plan Docket No. 17626–Arbitrated Amendment to Interconnection
Agreement Between Golden Harbor of Texas, Inc., and Southwestern
Bell Telephone Company.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7007.
Filed: March 12, 1998, 4:14 p.m.

TRD-9803603

♦ ♦ ♦
Tuesday, March 24, 1998, 9:00 a.m.

1701 North Congress Avenue

Austin

REVISED AGENDA:

There will be an Open Meeting for discussion, consideration, and
possible action regarding; Project No. 18515– Compliance Proceed-
ing for Implementation of the Texas High Cost Universal Service
Plan; Docket No. 17626–Arbitrated Amendment to Interconnection
Agreement Between Golden Harbor of Texas, Inc., and Southwestern
Bell Telephone Company; Docket No. 16705– Application of En-
tergy Gulf States, Inc., for Approval of its Transition to Competition
Plan and the Tariffs Implementing the Plan, and for the Authority to
Reconcile fuel Costs, to Set Revised Fuel Factors, and to Recover
a Surcharge for Under-Recovered Fuel Costs; Docket No. 17899–
Remand of Docket No. 7195, Application of GSU for Authority to
Change Rates; Docket No. 18290– Gulf States Utilities Company
Remand of Actual Taxes Paid Issues; and Docket no. 18249 Entergy
Gulf States, Inc. Service Quality Issues (Severed from Docket No.
16705).

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7007.
Filed: March 16, 1998, 12:00 p.m.

TRD-9803778

♦ ♦ ♦
Thursday, March 26, 1998, 9:00 a.m.

Public Utility Commission of Texas, William B. Travis Building,
1701 North Congress Avenue, Seventh Floor, Robert W. Gee Hearing
Room

Austin

Synchronous Interconnection Committee

AGENDA:

Project Number 14894: A meeting of the Synchronous Interconnec-
tion Committee (SIC) will be held to investigate the most economical,
reliable, and efficient means to synchronously interconnect the alter-
nating current electric facilities of electric utilities within the Electric
Reliability Council of Texas reliability area to the alternating cur-
rent electric facilities of electric utilities within the Southwest Power
Pool reliability area, including the cost and benefit to effect the inter-
connection, an estimate of the time to construct the interconnecting
facilities, and the service territory of the utilities in which those fa-
cilities will be located.

OPEN MEETINGS March 27, 1998 23 TexReg 3333



Contact: Bret Slocum, 1701 North Congress Avenue, Austin, Texas
78711, (512) 936–7265.
Filed: March 13, 1998, 8:00 a.m.

TRD-9803611

♦ ♦ ♦
Friday, March 27, 1998, 9:00 a.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration,
and possible action regarding; Project No. 18515– Compliance
Proceeding for Implementation of the Texas High Cost Universal
Service Plan.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7007.
Filed: March 12, 1998, 4:14 p.m.

TRD-9803604

♦ ♦ ♦
Tuesday, March 31, 1998, 9:00 a.m.

1701 North Congress Avenue

Austin

AGENDA:

There will be an Open Meeting for discussion, consideration, and
possible action regarding; Docket No. 18465, Application of Houston
Lighting and Power Company for a Change in Accounting Procedures
and Approval of Certain Base Rate Credits; Docket No. 18490, Joint
Application to Reduce Texas Utilities Electric Company Base Rates
and Approval of Certain Accounting Procedures.

Contact: Dianne Prior, 1701 North Congress Avenue, Austin, Texas
78701, (512) 936–7007.
Filed: March 13, 1998, 4:54 p.m.

TRD-9803705

♦ ♦ ♦
Texas Council on Purchasing from People with
Disabilities
Friday, March 27, 1998, 10:00 a.m.

Capitol Extension, 1400 North Congress Avenue, Hearing Room
E2.026

Austin

Quarterly Meeting

REVISED AGENDA:

Introduction of Members, Staff and Guests; Approval of Minutes
from December 12, 1997 Open Meeting;

Items Deferred from the Canceled March 13, 1998 Pricing Subcom-
mittee Meeting:

Item 1 — Discussion and Action on Service Contracts Completed
Under Temporary Approval Authority

Item 2 —Discussion and Action on New Services

Item 3 —Discussion and Action on Renewal Services

Item 4 —Discussion and Action on New Products

Item 5 —Discussion and Action on Product Changes and Revisions

Executive Session to Consult with Legal Counsel Concerning Pending
Litigation Pursuant to the Provisions of Texas Government Code
§551.071;

Presentation of TIBH Industries, Inc. Quarterly Activity Report;

Discussion of Possible Action on State Set-Aside Computer Contract;

Public Comment Period; and

Suggested Agenda Items for Future Consideration

Persons with disabilities who plan to attend this meeting and who
may need ADA assistance, are requested to contact Erica Goldbloom
at (512) 463–3244 two working days prior to the meeting so that
appropriate arrangements can be made.

Contact: Chester Beattie, Jr. 1711 San Jacinto, Austin, Texas 78701,
(512) 463– 3583.
Filed: March 11, 1998, 4:36 p.m.

TRD-9803550

♦ ♦ ♦
Railroad Commission of Texas
Tuesday, March 24, 1998, 9:15 a.m.

1701 North Congress Avenue, 12th Floor Conference Room 12–170

Austin

AGENDA:

The Commission will hold its monthly statewide hearing on oil and
gas to determine the lawful market demand for oil and gas and to
consider and/or take action on matters listed on the agenda posted
with the Secretary of State’s Office.

Contact: Kathy Way, Oil and Gas division, P.O. Box 12967, (512) 463–
6729.
Filed: March 12, 1998, 11:25 a.m.

TRD-9803566

♦ ♦ ♦
Texas Real Estate Commission
Sunday-Monday, March 22–23, 1998, 1:00 p.m. and 9:30
a.m.

TREC Headquarters Office, 1101 Camino La Costa, Conference
Room 235

Austin

AGENDA:

Sunday, March 22, 1998 at 1:00 — Call to order; Discussion and
possible action to develop strategic plan for 1999–2003.

Monday, March 23, 1998 at 9:30 a.m. — Call to order; Minutes
of February 2, 1998, Commission meeting; Staff reports; committee
reports; General comments from visitors; Discussion only of proposed
amendments to 22 TAC §§535.71, 535.81, 535.92, 535.93, 535.95,
535.101, 535.111–535.113, 535.121–535.123, 535.131, 535.133,
535.141, 535.143, 535.144, 535.146, 535.150, 535.154–535.160,
535.300, relating to provisions of The Real Estate License Act;
Discussion and possible action to adopt: (a) amendment to 22 TAC
§537.11, relating to standard contract forms; (b) amendment to 22
TAC §537.42, relating to agreement for mediation; (c) amendments
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to 22 TAC §535.1–535.4, 535.12, 535.14–535.17, 535.20, 535.31,
535.33, 535.41, 535.51–535.53, 535.61, 535.62, 535.66, 535.68
and 535.70, relating to provisions of The Real Estate License Act;
Executive session to discuss pending litigation pursuant to Texas
Government Code, §551.071; Discussion and possible action to
authorize payments from recovery funds; Discussion and possible
action on strategic plan for 1999–2003; Discussion and possible
action to propose amendment to 22 TAC §535.223, concerning
standard inspection report form; Discussion and possible action to
approve: (a) Courses to be offered by: George Leonard School of
Real Estate, Southwest College of Real Estate, Texoma Real Estate
Institute, The Real Estate School, Tyler Real Estate College; (b) MCE
courses to be offered by: International right of Way Association,
Institute of Real Estate Management, Texoma Real Estate Institute,
Appraisal Institute, Region VII. Austin Board of Realtors, Alamo
Title Company, The Columbia Institute; (c) MCE Providership for:
International Right of Way Association, Institute of Real Estate
Management, Texoma Real Estate Institute; (d) Accreditation as a
school for: Texoma Real Estate Institute; Consideration of complaint
information concerning: Ana L. Briseno; Mark Christopher Disanti;
Kari Anne Light; Kathleen Ann McLaughlin; Marijudie Willis Park;
Peyton School of Real Estate; Motion for Rehearing in Hearing
No. 97–111–0951036, In the Matter of Martin Luther Fowler;
Motion for Rehearing in Hearing No. 98–57–972022, In the Matter
of the Application to License Eric Shawn White as a Real Estate
Salesperson; Motion for Rehearing in Hearing No. 97–137–97–859,
in the matter of Lynda Ann Robertson; Entry of orders in contested
cases; Scheduling of future meeting.

Contact: Mark A. Moseley, P.O. Box 12188, Austin, Texas 78711–
2188, (512) 465–3900.
Filed: March 12, 1998, 2:56 p.m.

TRD-9803589

♦ ♦ ♦
Recycling Market Development Board
Friday, April 3, 1998, 10:00 a.m.

John H. Reagan Building, Room 101, 105 West 15th Street

Austin

AGENDA:

I. Call to order

II. Old Business: (1) Update on RMDB member agency recycled
product purchase policies

III. New Business: (1) Update on state scrap tire contract; (2)
Preliminary report on state agency recycled product purchase reports;
(3) Report on TxDOT project in El Paso County using tire chips
in overpass enbankment; (4) Report on Action Plan Item 1–7,
Mandatory Buy Recycled Training for State purchasers; (5) Report
on new specification for compost for use at TxDOT; (6) Report on
TNRCC Recycling Rate Project and Markets Information System.

IV. Public Comment

V. Adjourn

Contact: Robert Cox, 1700 North Congress Avenue, Room 620,
Austin, Texas 78701, (512) 463–5381.
Filed: March 18, 1998, 8:31 a.m.

TRD-9803888

♦ ♦ ♦

Red River Compact Commission
Tuesday, April 28, 1998, 8:30 p.m.

Clarion Resort, 4813 Central Avenue

Hot Springs, Arkansas

AGENDA:

Conduct business associated with the Red River Compact Commis-
sion

Contact: Herman Settemeyer, P.O. Box 13087, Austin, Texas 78711,
(512) 239–4707.
Filed: March 18, 1998, 9:21 a.m.

TRD-9803894

♦ ♦ ♦
Texas Municipal Retirement System
Friday, March 27, 1998, 3:00 p.m.

Club Hotel by DoubleTree, 1617 IH35 North

Austin

Board of Trustees, Regular Meeting

REVISED AGENDA:

Revision to Agenda: Consider and act on merger of City of McAllen
Retirement System into the Texas Municipal Retirement System.

Contact: Gary W. Anderson, P.O. Box 149153, Austin, Texas 78714–
9153, (512) 476–7577.
Filed: March 16, 1998, 3:08 p.m.

TRD-9803812

♦ ♦ ♦
State Office of Risk Management
Tuesday, March 24, 1998, 10:15 a.m.

Capitol Extension, Room E1.010

Austin

Risk Management Board

AGENDA:

1. Call to Order:

2. Approval of minutes for 2/17/98 and 3/4/98 public meetings;

3. Discussion, consideration and possible action on mission statement
for the State Office of Risk Management;

4. Discussion, consideration and possible action on a request for
proposal for a claims audit;

5. Executive Director’s Progress Report: Workers’ Compensation
— claims activity, medical dispute, cost containment fees (Corvel),
request for proposals (medical cost containment, actuarial study,
allocation program; SORM budget status; SORM organizational
structure; Risk Management program — status of interagency contract
payments, mid-year performance measures.

6. Executive Session: Pursuant to §551.074, Government Code,
to consider personnel related matters involving public officers or
employees and pursuant to §551.071, Government Code, to discuss
matters relating to, and to receive advice from counsel concerning
privileged attorney-client communications, settlement offers, and/or
contemplated and pending litigation;
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7. Action on matters considered in executive session;

8. Public Comment;

9. Confirmation of future public meeting dates;

10. Adjournment

Contact: Albert Betts, Jr., P.O. Box 13777, Austin, Texas 78711, (512)
936–1481.
Filed: March 13, 1998, 3:09 p.m.

TRD-9803676

♦ ♦ ♦
Texas Senate
Monday, April 6, 1998, 1:00 p.m.

Houston City Council Chamber, City Hall Annex Building, 900
Bagby

Houston

Senate Interim Committee on Sex Offenders

AGENDA:

I. Call to Order

II. Introductory Remarks by Senator Shapiro

III. Invited Testimony

Mr. Rusty Hubbarth, Victims Advocacy Council

Ms. Linda Reeves, Executive Director, Texas Inmate Families
Association

Panel from the Interagency Council on Sex Offender, Ms. Janis Bane,
Ms. Kim Valentine

Dr. Kaye Renshaw, Director of Education and Research, Texas
Association of Sex Offender Treatment

Mr. Victor Rodriguez, Chair, Board of Pardons and Parole

IV. Public Testimony

V. Adjournment

Contact: Helen Gonzalez, P.O. Box 12068, Austin, Texas 78711, (512)
463–0108.
Filed: March 12, 1998, 11:32 a.m.

TRD-9803568

♦ ♦ ♦
Wednesday, April 15, 1998, 9:00 a.m.

City Council Chamber, Municipal Plaza Building, 114 W. Commerce

San Antonio

Senate Interim Committee on NAFTA

AGENDA:

I. Call to Order

II. Roll Call

III. Approval of committee Minutes from February 10, 1998 Com-
mittee Hearing

IV. Invited Testimony on the Impact of NAFTA on San Antonio

V. Invited Testimony on Small Business Perspectives on International
Trade

VI. Invited Testimony on NAFTA and Trade/Transportation Issues

A. San Antonio Base Realignment and Closure

B. Technologies Available for Border-crossing Facilities

VII. Invited Testimony on the Impact on NAFTA on Small Commu-
nities

A. Amarillo

B. Lubbock

C. Tyler

D. Eagle Pass

E. Presidio

F. Del Rio

VIII. Invited Testimony on Federal NAFTA Programs

A. Border Environmental Cooperation Commission (BECC)

B. North American Development Bank (NADBank)

C. Community Action Investment Program (CAP)

D. Other Federal Resources Relating to Trade Adjustment Efforts

IX. Public Testimony

X. Adjournment

PURPOSE: The Committee is meeting to take testimony on Commit-
tee Charge #1; Evaluate the impact of NAFTA on the Texas Econ-
omy and determine how different segments of the economy are af-
fected; Committee Charge #2: determine how NAFTA has affected
employment and identify any employment losses or gains. Assess
how the state’s workforce programs have responded to any employ-
ment changes and make any necessary recommendations to improve
that response; and Committee Charge #3: assess the impact NAFTA
is having on the state’s infrastructure, including but not limited to
transportation, education, housing, the environment and health and
human services.

Contact: Carla Buckner, P.O. Box 12068, Austin, Texas 78711, (512)
463–0989.
Filed: March 12, 1998, 9:43 a.m.

TRD-9803554

♦ ♦ ♦
Texas Skills Standard Board
Monday, March 30, 1998, 10:00 a.m.

Joe C. Thompson Conference Center, Room 2.110, 26th and Red
River Streets

Austin

Full Board

AGENDA:

Call to Order; Welcome and Introductions; Announcements; Public
Comment; Action Item: Approval of Minutes of November 12, 1997
Meeting; Briefing Item: Review of Board Statutory Responsibilities
and Activities to Date; Discussion, Consideration and Possible
Action: Proposed 1998 Work Plan and Alternative Funding Options;
Briefing Item: 1998 Budget; Discussion, Consideration and Possible
Action: Interim Guidelines for Texans Work Program; Briefing Item;
1997–1998 Skills Development Projects; Adjourn approximately 3:00
p.m.
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Notice: Persons with disabilities who plan to attend this meeting and
may need ADA assistance, should contact Val Blaschke, (512) 936–
8103, or (Relay Texas 800–735–2988), at least two days before this
meeting so that appropriate arrangements can be made.

Contact: Val Blaschke, TCWEC, P.O. Box 2241, Austin, Texas 78768,
(512) 936–8103.
Filed: March 16, 1998, 3:52 p.m.

TRD-9803815

♦ ♦ ♦
Texas State Soil and Water Conservation Board
Thursday, March 26, 1998, 8:00 a.m.

311 North Fifth Street, Hearings Room

Temple

AGENDA:

Minutes from January 21, 1998 Board Meeting; district director
Appointments; Boundary Changes for West Nueces-Las Moras
SWCD #236; State Board Member Elections; Conservation Awards
Program; Report on 1998 NACD National Meeting; El Paso-
Hudspeth SWCD #205 Director Election; District Capacity Building;
Natural Resources Conservation Service Staffing Program; NACD
Spring Legislative Conference; Insurance Requirements for Soil and
Water Conservation Districts; Attoyac Bayou Watershed Project;
Reports from Agencies and Guests; Future State Meeting sites;
Expenditure Report for Six Months Ending February 28, 1998;
District Financial Statement Status Report; Strategic Planning for
FY 1999–FY2003; 2000–2001 Biennium Legislative Appropriation
Request; Report on 1996 Management Control Follow Up Audit;
Report on District Local Funding Survey; Report on Senate Finance
Interim Subcommittee Hearing on Performance budgeting; Agency
Travel Budget Status Report; Human Resources training and Staffing
Report; Board Member Travel Report; Report on Human Rights
Commission Audit; Section 319 Status Report; Senate Bill 503
Status Report; Consider Request to Amend Practice List for SB
503 Cost Share: Allocation of FH 1998 SB 503 Cost Share
Funds; TNRCC Dam Safety Task Force Report; Representation on
the Coastal Coordination Council; TMDL Activity; Source Water
Protection Activities; Senate Bill One Implementation; TNRCC
CAFP Rules; Coastal Nonpoint Source Program Development; BRA
Brazos-Navasota Watershed Project; North Concho River Brush
Control Study; Set Date for Next State Board Meeting.

Contact: Robert G. Buckley, P.O. Box 658, Temple, Texas 76503,
(254) 773–2250, TEX-AN 820–1250.
Filed: March 11, 1998, 3:21 p.m.

TRD-9803546

♦ ♦ ♦
State Board of Examiners for Speech-Language
Pathology and Audiology
Friday, April 3, 1998, 10:30 a.m.

Westin Galleria Hotel, Galleria III, 5060 West Alabama Street

Houston

AGENDA:

The board will meet with students enrolled in communicative
disorders programs and other interested parties for a licensing issues
forum, to discuss licensing issues and answer questions from the

audience. Any information obtained will be presented tot he board, or
its committees, for discussion and possible action at a future meeting.

To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.

Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: March 17, 1998, 11:35 a.m.

TRD-9803852

♦ ♦ ♦
Saturday, April 4, 1998, 10:30 a.m.

Westin Oaks Hotel, Cousort I, 5011 Westheimer Road

Houston

AGENDA:

The board will hold a question and answer forum to present
information concerning licensing and regulations of speech-language
pathologists and audiologists and respond to questions presented.
Any information obtained will be presented to the board, or its
committees, for discussion and possible action at a future meeting.

To request an accommodation under the ADA, please contact
Suzzanna C. Currier, ADA Coordinator in the office of Civil Rights
at (512) 458–7627 or TDD at (512) 458–7708 at least four days prior
to the meeting.

Contact: Dorothy Cawthon, 1100 West 49th Street, Austin, Texas
78756, (512) 834–6627.
Filed: March 17, 1998, 11:35 a.m.

TRD-9803851

♦ ♦ ♦
Texas State Technical College System
Monday, March 16, 1998, 11:00 a.m.

2015 South IH35, Room 2018

Austin

Board of Regents Closed Meeting

REVISED AGENDA:

Correction on Agenda:

The Board will meet in closed session for the specific purpose
provided in §§551.074 and 551.075 of Chapter 551 of The Texas
Government code to discuss Texas State Technical College System
organization and staffing.

Contact: Sandra J. Krumnow, 3801 Campus Drive, Waco, Texas
76705, (254) 867–3964.
Filed: March 13, 1998, 4:14 p.m.

TRD-9803698

♦ ♦ ♦
The University of Texas System
Tuesday, March 17, 1998, 9:00 a.m.

1515 Holcombe Boulevard, Room B8–4344

Houston
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UT M.D. Anderson Cancer Center, Institutional Animal Care and Use
Committee

AGENDA:

Review of Protocol for Animal Care and Use and Modifications
thereof.

Contact: Anthony Mastromarino, Ph.D., 1515 Holcombe Boulevard,
Box 101, Houston, Texas 77030, (713) 792–3220.
Filed: March 11, 1998, 4:35 p.m.

TRD-9803548

♦ ♦ ♦
Wednesday, March 25, 1998, 3:00 p.m.

7703 Floyd Curl Drive, Room 422A

San Antonio

U.T. Health Science Center-San Antonio: Animal Care and Use
Committee

AGENDA:

1. Approval of minutes

2. Protocols for review

3. Subcommittee reports

4. Other business

Contact: Molly Greene, 7703 Floyd Curl Drive, San Antonio, Texas
78284–7824, (210) 567–3717.
Filed: March 17, 1998, 3:35 p.m.

TRD-9803874

♦ ♦ ♦
Texas Workers’ Compensation Commission
Friday, March 20, 1998, 9:00 a.m., Rescheduled from Jan-
uary 17, 1998

4000 South IH35, Room 910–911, Southfield Building

Austin

Medical Advisory Committee

AGENDA:

1. Call to Order

2. Review and Possible Approval of the January 16, 1998 Minutes

3. Items from Division Director

4. Update on the Upper Extremity Treatment Guideline, Spinal
Surgery, Utilization Review Rules

5. Briefing on Return to Work Guideline focus groups

6. Distribution of texas Workers’ Compensation Act and Rules
updates

7. Announcement of Guideline Standardization Meeting immediately
following the MAC Meeting

8. Establish the next meeting date.

9. Adjournment

Contact: Bob Marquette, 4000 South IH35, Austin, Texas 78704.
(512) 440–5690.
Filed: March 16, 1998, 11:17 a.m.

TRD-9803731

♦ ♦ ♦
Texas Workforce Commission
Tuesday, March 24, 1998, 9:00 a.m.

Room 644, TWC Building, 101 East 15th Street

Austin

AGENDA:

Approval of prior meeting notes: vote on minutes dated September
30, 1997, October 14, 1997, and December 2, 1997; public comment;
consideration and action on tax liability cases listed on Texas
Workforce Commission Docket 11; discussion, consideration and
possible action: (1) on acceptance of donations of child care matching
funds; (2) on adoption of payday rules (40 TAC, Chapter 821) and
related matters; (3) on adoption of choices rules (40 TAC, Chapter
811) and related matters; (4) on adoption of rule regarding petition
on rulemaking (Chapter 800, Subchapter G) and related matters; (5)
for development of rule relating to Chapter 809 Child Care for people
diverted from TANF; an advisory committee pursuant to Senate
Bill 503; (6) on the revisions to the Texas Workforce Commission
Strategic Plan for submission to the office of the Governor and
the Legislative Budget Board; (7) regarding potential and pending
applications for certification and recommendations to the Governor of
Local Workforce Development Boards for certification; (8) regarding
recommendations to TCWEC and status of strategic and operational
plans submitted by Local Workforce Development Boards; and (9)
regarding approval of Local Workforce Board of Private Industry
Council Nominees; Executive Session pursuant to: Government Code
§551.074 to discuss the duties and responsibilities of the executive
staff and other personnel, Government Code §551.071(1) concerning
the pending or contemplated litigation of the Texas AFL-CIO v.
TWC; TSEU/CWA Local 6184, AFL-CIO v. TWC; Barbara Woodard
v. TEC; Midfirst Bank v. Reliance Health Care et al (Enforcement
of Oklahoma Judgment); and Gene E. Merchant et al. v. TWC,
Government Code §551.071 (2) concerning all matters identified in
this agenda where the Commissioners seek the advice of its Attorney
as privileged communications under the Texas Disciplinary Rules of
Professional Conduct of the State Bar of Texas and to discuss the
Open Meetings Act and the Administrative Procedure Act; Actions,
if any, resulting from Executive Session; Staff reports and discussion-
update on activities relating to Unemployment Insurance Division and
related matters; Consideration and action on: (1) whether to assume
continuing jurisdiction on Unemployment Compensation cases and
reconsideration of Unemployment Compensation cases, if any; and
(2) Higher level appeals in Unemployment Compensation cases listed
on Texas Workforce Commission Dockets 11 and 12.

SESSION B

Staff report and discussion-update on activities relating to: Admin-
istration Division, Information Systems Division, Unemployment In-
surance Division, Welfare Reform Division and Workforce Division;
General discussion and staff report concerning the employment ser-
vice and related functions at the Texas Workforce Commission; Dis-
cussion, consideration and possible action: (1) relating to House Bill
2777 and the development and implementation of a plan for the inte-
gration of services and functions relating to Eligibility Determination
and Service Delivery by Health and Human Services Agencies and
TWC; and (2) regarding approval of the FY1999 funding formu-
las for Apprenticeship Training Programs funded under Chapter 133
of the Texas Education Code; and Discussion of publication in the
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Texas Registerof proposed Apprenticeship Rules pursuant to Educa-
tion Code Chapter 133.

Contact: J. Randel (Jerry) Hill, 101 East 15th Street, Austin, Texas
78778, (512) 463–8812.
Filed: March 16, 1998, 4:17 p.m.

TRD-9803818

♦ ♦ ♦
Texas Workforce Commission/ Texas Workforce
Association
Wednesday, March 25, 1998, 8:30 a.m.

Room 304T, TWC Trinity Building, 1117 Trinity

Austin

AGENDA:

Opening remarks; Commissioner’s remarks; Texas Workforce As-
sociatino report; Open Records/Open Meetings; Information and
performance management systems; Twist Demonstration; ECC data
warehouse-power cube (TANF related); Update on TIES project; Per-
formance management reporting system; Welfare Reform Director’s
report; Monitoring update; Employment Services; planning and im-
plementation under House bill 1862; Allocation of resources; Addi-
tional resource information; ES board planning guidelines; Wrap-up.

Contact: Sandra Saucedo, 1117 Trinity, Austin, Texas 78778, (512)
936–0467.
Filed: March 13, 1998, 8:10 a.m.

TRD-9803615

♦ ♦ ♦
Regional Meetings

Meetings filed March 11, 1998

Cash Water Supply Corporation, Board of Directors, met at the
Corporation Office, FM 1564, at Highway 34, Greenville, March
16, 1998, at 7:00 p.m. Information may be obtained from Clay
Hodges, P.O. Box 8129, Greenville, Texas 75404–8129, (903) 883–
2695. TRD-9803545.

Evergreen Underground Water Conservation District, Board of Di-
rectors, met at 1306 Brown, Jourdanton, March 17, 1998, at 10:00
a.m. Information may be obtained from Evergreen U.W.C.D., P.O.
Box 155, Jourdanton, Texas 78026, (830) 769–3740. TRD-9803549.

Guadalupe-Blanco River Authority, Board of Directors, met at
GBRRA Board Room, 933 East Court Street, Seguin, March 18,
1998, at 10:00 a.m. Information may be obtained from W. E. West,
Jr., 933 East Court Street, Seguin, Texas 78155, (830) 379–5822.
TRD-9803533.

Harris County Appraisal District, Board of Directors, met at 2800
North Loop West, Eighth Floor, Houston, March 18, 1998, at
9:30 a.m. Information may be obtained from Margy Taylor, P.O.
Box 920975, Houston, Texas 77292–0975, (713) 957–5291. TRD-
9803547.

Wheeler County Appraisal, Board of Directors, met at 117 East
Texas, Courthouse Square, Wheeler, March 16, 1998, at 5:00 p.m.
Information may be obtained from Larry Schoenhals, P.O. Box 1200,
Wheeler, Texas 79096, (806) 826–5900. TRD-9803530.

Meetings Filed March 12, 1998

Atascosa County Appraisal District, Appraisal Review Board, met
at Fourth and Avenue J, Poteet, March 17, 1998, at 9:00 a.m.
Information may be obtained from Curtis Stewart, P.O. Box 139,
Poteet, Texas 78065–0139, (830) 742–3591. TRD-9803591.

Barton Springs/Edwards Aquifer Conservation District, met at 1124
A Regal Row, Austin, March 18, 1998, at 12:00 p.m. Information
may be obtained from Bill E. Couch, 1124A Regal Row, Austin,
Texas 78748, (512) 282–8441. TRD-9803610.

Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, March 16, 1998, at 5:00 p.m. Information may
be obtained from Sally Kronnethal, P.O. Box 830248, San Antonio,
Texas 78283–0248, (210) 224–8511. TRD-9808551.

Burke Center, Board of Trustees, met at 4101 South Medford Drive,
Lufkin, March 24, 1998, at 1:00 p.m. Information may be obtained
from Chauntel Moore, 4101 South Medford Drive, Lufkin, Texas
75901, (409) 639–1141. TRD-9803553.

Comal Appraisal District, Board of Directors, met at 178 East
Mill Street #102, New Braunfels, March 16, 1998, at 5:30 p.m.
Information may be obtained from Lynn E. Rodgers, P.O. Box
311222, New Braunfels, Texas 78131–1222, (830) 625–8597. TRD-
9803583.

Dallas Housing Authority, Dallas Housing Authority Board of
Commissioners, met at 3939 North Hampton Road, Dallas, March
17, 1998, at 4:00 p.m. Information may be obtained from Martye
Jones, 3939 North Hampton Road, Dallas, Texas 75212, (214) 951–
8305. TRD-9803569.

Deep East Texas Council of Governments, Transportation Committee,
met at Waterwood Country Club, FM 980, Point Blank, San Jacinto,
March 26, 1998, at 10:30 a.m. Information may be obtained from
Rusty Phillips, 274 East Lamar Street, Jasper, Texas 75951, (409)
384–5704. TRD-9803572.

Deep East Texas Council of Governments, Regional Solid Waste
Taskforce, met at Waterwood Country Club, FM 980, Point Blank,
San Jacinto, March 26, 1998, at 10:00 a.m. Information may be
obtained from Van Bush, 274 East Lamar Street, Jasper, Texas 75951,
(409) 384–5704. TRD-9803571.

Deep East Texas Council of Governments, Grants Application Review
Committee, met at Waterwood Country Club, FM 980, Point Blank,
San Jacinto, March 26, 1998, at 11:00 a.m. Information may be
obtained from Andy Phillips, 274 East Lamar Street, Jasper, Texas
75951, (409) 384–5704. TRD-9803573.

East Texas Council of Governments, Workforce Development Board,
met at 3119 Estes Parkway, Longview, March 19, 1998, at 10:00 a.m.
Information may be obtained from Glynn Knight, 3800 Stone Road,
Kilgore, Texas 75662, (903) 984–8641. TRD-9803563.

East Texas Council of Governments, Executive Committee of
the Workforce Development Board, met at 3119 Estes Parkway,
Longview, March 19, 1998, at 8:30 a.m. Information may be
obtained from Glynn Knight, 3800 Stone Road, Kilgore, Texas
75662, (903) 984–8641. TRD-9803592.

Education Service Center, Region VIII, Board of Directors, will meet
at the Alps Restaurant, 106 East Burton, Mt. Pleasant, March 31,
1998, at 6:30 p.m. Information may be obtained from Scott Ferguson,
P.O. Box 1894, Mt. Pleasant, Texas 75456, (903) 572–8551. TRD-
9803565.

Gonzales County Appraisal District, Board of Directors, met at 928
St. Paul Street, Gonzales, March 19, 1998, at 6:00 p.m. Information
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may be obtained from Lona Cleveland, 928 St. Paul, Gonzales, Texas
78629, (830) 672–2879 or Fax (830) 672–8345. TRD-9803590.

Lower Neches Valley Authority, Board of Directors, met at 7850 Eas-
tex Freeway, Beaumont, March 17, 1998, at 10:30 a.m. Information
may be obtained from A. T. Hebert, Jr., P.O. Box 5117, Beaumont,
Texas 77726–5117, (409) 892–4011. TRD-9803555.

Nueces Soil and Water Conservation District, met at 548 South
Highway 77, Suite B, Robstown, March 17, 1998, at 10:30 a.m.
Information may be obtained from Joan D. Rumfield, 548 South
Highway 77, Suite B, Robstown, Texas 78380, (512) 387–4116.
TRD-9803567.

West Central Texas Workforce Development Board, met at 1025 E.N.
10th Street, Abilene, March 18, 1998, at 10:30 a.m. Information may
be obtained from Mary Ross, 1025 EN 10th Street, Abilene, Texas
79601, (915) 672–8544. TRD-9803557.

Meetings Filed March 13, 1998

Alamo Area Council of Governments, Management Committee, met
at 118 Broadway, Suite 400, San Antonio, March 18, 1998, at 10:00
a.m. Information may be obtained from Al J. Notzon, III, 118
Broadway, Suite 400, San Antonio, Texas 78205, (210) 362–5200.
TRD-9803640.

Barton Springs/Edwards Aquifer Conservation District, Board of
Directors-Work Session/Retreat, met at 2510 Onion Creek Parkway,
Austin, March 17, 1998, at 8:30 a.m. Information may be obtained
from Bill E. Couch, 1124A Regal Row, Austin, Texas 78748, (512)
282–8441. TRD-9803613.

Bastrop Central Appraisal District, Board of Directors, met at 1200
Cedar Street, Bastrop, March 19, 1998, at 7:30 p.m. Information may
be obtained from Dana Ripley, 1200 Cedar Street, Bastrop, Texas
78602, (512) 303–3536. TRD-9803642.

Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, March 17, 1998, at 8:00 a.m. Information may
be obtained from Sally Kronenthal, P.O. Box 830248, San Antonio,
Texas 78283–0248, (210) 224–8511. TRD-9803660.

Brazos Valley Council of Governments, Brazos Valley Affordable
Housing Corporation Request for Bid Proposals, met at 1706 East
29th Street, Bryan, March 20, 1998, at 11:00 a.m. Information may
be obtained from Nelda Thompson, P.O. Drawer 4128, Bryan, Texas
77805–4128, (409) 775–4244, Ext. 102. TRD-9803628.

Brazos Valley Workforce Development, Brazos Valley Workforce
Development Board, met at 1905 South Texas Avenue, March 26,
1998, at 2:30 p.m. Information may be obtained from Mollie Moore,
1903 Texas Avenue South Bryan, Texas 77802, (409) 821–0202 Fax
(409) 775–3466. TRD-9803674.

Brazos Valley Workforce Development, Planning and Oversight
Committee, met at 1905 South Texas Avenue, Bryan, March 19, 1998
at 9:30 a.m. Information may be obtained from Mollie Moore, 1903
Texas Avenue South Bryan, Texas 77802, (409) 821–0202 Fax (409)
775–3466. TRD-9803673.

Brazos Valley Workforce Development Board, Executive Committee,
1905 South Texas Avenue, Bryan, March 26, 1998, at 1:30 p.m.
Information may be obtained from Mollie Moore, 1903 Texas Avenue
South, Bryan, Texas 77802, (409) 821–0202 Fax (409) 775–3466.
TRD-9803672.

Burnet Central Appraisal District, Board of Directors, met at 110
Avenue H, Suite 106, Marble Falls, March 19, 1998, Noon.

Information may be obtained from Barbara Ratliff, P.O. Drawer E,
Burnet, Texas 78611, (512) 756–8291. TRD-9803686.

Capital Area Rural Transportation System (CARTS), CARTS Board
of Directors, met at 2010 East Sixth Street, Austin, March 19, 1998,
9:00 a.m. Information may be obtained from Edna M. Burroughs,
P.O. Box 6050, Austin, Texas 78702, (512) 389–1011. TRD-
9803619.

Clear Creek Watershed Regional Flood Control District, Board of
Directors, met at 3519 Liberty Drive, Council Chambers, Pearland,
March 18, 1998, at 6:00 p.m. Information may be obtained from
Roger Davis, 4805 West Broadway, Pearland, Texas 77581, (281)
485–1434. TRD-9803638.

Colorado River Municipal Water District, Initial Coordinating Body
Regional Water Planning Group F, met at 100 Whipkey Drive, Big
Spring, March 23, 1998, at 10:30 a.m. Information may be obtained
from John W. Grant, P.O. Box 869, Big Spring, Texas 79721, (915)
267–6341. TRD-9803695.

Colorado River Municipal Water District, Regional Water Planning
Group F, met at 100 Whipkey Drive, Big Spring, March 23, 1998, at
11:00 a.m. Information may be obtained from John W. Grant, P.O.
Box 869, Big Spring, Texas 79721, (915) 267–6341. TRD-9803696.

Community Action Committee of Victoria, Texas, Executive Com-
mittee, met at 1501 North DeLeon, Suite A, Victoria, March 19,
1998, at 7:30 p.m. Information may be obtained from Vicki Smith,
1501 DeLeon, Suite A, Victoria, Texas 77902–2142, (512) 578–2989.
TRD-9803699.

Community Action Committee of Victoria, Texas, Board of Directors,
met at 1501 North DeLeon, Suite A, Victoria, March 19, 1998, at
7:00 p.m. Information may be obtained from Vicki Smith, 1501
North DeLeon, Suite A, Victoria, Texas 77902–2142, (52) 578–2989.
TRD-9803697.

Coryell County Appraisal District, Board of Directors, met at 107
North Seventh, Gatesville, March 19, 1998, at 5:30 p.m. Information
may be obtained from Darrell Lisenbe, P.O. Box 142, Gatesville,
Texas 76528, (254) 865–6593. TRD-9803667.

Dallas Area Rapid Transit, Board of Directors, met at 1401 Pacific,
Board Room, First Floor, March 17, 1998, at 6:30 p.m. Information
may be obtained from Paula J. Bailey, P.O. Box 660163, Dallas, Texas
75266–0163, (214) 749–3256. TRD-9803666.

Dallas Area Rapid Transit, Committee-of-the-Whole, met at 1401
Pacific, Conference Room “C”, First Floor, March 17, 1998, at 4:00
p.m. Information may be obtained from Paula J. Bailey, P.O. Box
660163, Dallas, Texas 75266–0163, (214) 749–3256. TRD-9803665.

Dallas Area Rapid Transit, External, met at 1401 Pacific, Conference
Room “D”, First Floor, March 17, 1998, at 2:00 p.m. Information
may be obtained from Paula J. Bailey, P.O. Box 660163, Dallas, Texas
75266–0163, (214) 749–3256. TRD-9803664.

Dallas Area Rapid Transit, Operations, met at 1401 Pacific, Confer-
ence Room C, First Floor, March 17, 1998, at 2:00 p.m. Information
may be obtained from Paula J. Bailey, P.O. Box 660163, Dallas, Texas
75266–0163, (214) 749–3256. TRD-9803663.

Dallas Area Rapid Transit, Administrative, met at 1401 Pacific,
Conference Room “C”, First Floor, March 17, 1998, at 12:00 p.m.
Information may be obtained from Paula J. Bailey, P.O. Box 660163,
Dallas, Texas 75266–0163, (214) 749–3256. TRD-9803662.

Denton Central Appraisal District, Board of Directors, met at 3911
Morse Street, Denton, March 26, 1998, at 4:00 p.m. Information may
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be obtained from Connie Bradshaw, P.O. Box 2816, Denton, Texas
76202–2816, (817) 566–0904. TRD-9803704.

East Texas Council of Governments, Welfare to Work Committee of
the Workforce Development Board, will meet at 3119 Estes Parkway,
Longview, March 19, 1998, at Noon. Information may be obtained
from Glynn Knight, 3800 Stone Road, Kilgore, Texas 75662, (903)
984–8641. TRD-9803639.

Education Service Center, Region XI, Board of Directors, will meet
at 3001 North Freeway, Fort Worth, March 30, 1998, at 10:00 a.m.
Information may be obtained from Dr. Ray L. Chancellor, 3001 North
Freeway, Fort Worth, Texas 76106, (817) 625–5311. TRD-9803793.

Edwards Aquifer Authority, Special Board, met at 1615 North
St. Mary’s Street, San Antonio, March 21, 1998, at 9:00 a.m.
Information may be obtained from Sally Tamez-Salas, 1615 North
St. Mary’s Street, San Antonio, Texas 78212, (210) 222–2204. TRD-
9803671.

Harris County Appraisal, Appraisal Review Board, met at 2800 North
Loop West, Houston, March 20, 1998, at 8:00 a.m. Information may
be obtained from Bob Gee, 2800 North Loop West, Houston, Texas
77092, (713) 957–5222. TRD-9803684.

Hays County Appraisal District, Board of Directors, met at 21001
North IH35, Kyle, March 17, 1998 at 3:20 p.m., rescheduled from
March 12, 1998. Information may be obtained from Pete T. Islas,
21001 North IH35, Kyle, Texas 78640, (512) 268–2522. TRD-
9803624.

Heart of Texas Region MHMR Center, Board of Trustees, met at 110
South 12th Street, Waco, March 18, 1998, at 11:45 a.m. Information
may be obtained from Helen Jasso, P.O. Box 890, Waco, Texas 76703,
(254) 752–3451, Ext. 290. TRD-9803649.

Henderson County Appraisal District, Appraisal Review Board, met
at 1751 Enterprise Street, Athens, March 19, 1998, at 9:00 a.m.
Information may be obtained from Lori Feterman, 1741 Enterprise
Street, Athens, Texas 75751, (903) 675–9296. TRD-9803632.

Jack County Appraisal District Board of Directors, met at 210 North
Church Street, Jacksboro, Jack County, March 17, 1998, at 7:00
p.m. Information may be obtained from Gary L. Zeitler or Tammie
Morgan, P.O. Box 958, Jacksboro, Texas 76458, (940) 567–6301.
TRD-9803631.

Johnson County Rural Water Supply Corporation, Regular Board, met
at Corporation Office, 2849 Highway 171 South, Cleburne, March
17, 1998, at 6:00 p.m. Information may be obtained from Dianna
Jones, P.O. Box 509, Cleburne, Texas 76033, (817) 645–6646. TRD-
9803661.

Johnson County Rural Water Supply Corporation, Regular Board, met
at Corporation Office, 2849 Highway 171 South, Cleburne, March
17, 1998, at 6:00 p.m. Information may be obtained from Dianna
Jones, P.O. Box 509, Cleburne, Texas 76033, (817) 645–6646. TRD-
9803682.

Lamb County Appraisal District, Appraisal Review Board, will meet
at 331 LFD Drive, Littlefield, April 7, 1998, at 8:00 a.m. Information
may be obtained from Vaughn E. McKee, P.O. Box 950, Littlefield,
Texas 79339–0950, (806) 385–6474. TRD-9803629.

Lamb County Appraisal District, Board of Directors, will meet at 331
LFD Drive, Littlefield, April 9, 1998, at 6:00 p.m. Information may
be obtained from Vaughn E. McKee, P.O. Box 950, Littlefield, Texas
79339–0950, (806) 385–6474. TRD-9803630.

Lower Colorado River Authority, Board of Directors, met at LCRA’s
Administration Building on Highway 29, approximately 12 miles
west of Burnet and 1 1/2 miles west of the Inks Dam Bridge, Burnet
County, March 18, 1998, and reconvening March 19, 1998, at 9:00
a.m. Information may be obtained from Glen E. Taylor, P.O. Box
220, Austin, Texas 78767, (512) 473–3371. TRD-9803687.

Lower Colorado River Authority, Planning and Public Policy Com-
mittee, met at LCRA’s Administration Building on Highway 29, ap-
proximately 12 miles west of Burnet and 1 1/2 miles west of the
Inks Dam Bridge, Burnet County, March 18, 1998, and reconvening
March 19, 1998, at 9:00 a.m. Information may be obtained from
Glen E. Taylor, P.O. Box 220, Austin, Texas 78767, (512) 473–3371.
TRD-9803688.

Lower Colorado River Authority, Energy Operations Committee, met
at LCRA’s Administration Building on Highway 29, approximately
12 miles west of Burnet and 1 1/2 miles west of the Inks Dam Bridge,
Burnet County, March 18, 1998, and reconvening March 19, 1998,
at 9:00 a.m. Information may be obtained from Glen E. Taylor, P.O.
Box 220, Austin, Texas 78767, (512) 473–3371. TRD-9803689.

Lower Colorado River Authority, Land and Water Operations Com-
mittee, met at LCRA’s Administration Building on Highway 29, ap-
proximately 12 miles west of Burnet and 1 1/2 miles west of the
Inks Dam Bridge, Burnet County, March 18, 1998, and reconvening
March 19, 1998, at 9:00 a.m. Information may be obtained from
Glen E. Taylor, P.O. Box 220, Austin, Texas 78767, (512) 473–3371.
TRD-9803690.

Lower Colorado River Authority, Finance and Administration Com-
mittee, met at LCRA’s Administration Building on Highway 29, ap-
proximately 12 miles west of Burnet and 1 1/2 miles west of the
Inks Dam Bridge, Burnet County, March 18, 1998, and reconvening
March 19, 1998, at 9:00 a.m. Information may be obtained from
Glen E. Taylor, P.O. Box 220, Austin, Texas 78767, (512) 473–3371.
TRD-9803691.

Lower Colorado River Authority, Audit Committee, met at LCRA’s
Administration Building on Highway 29, approximately 12 miles
west of Burnet and 1 1/2 miles west of the Inks Dam Bridge, Burnet
County, March 18, 1998, and reconvening March 19, 1998, at 9:00
a.m. Information may be obtained from Glen E. Taylor, P.O. Box
220, Austin, Texas 78767, (512) 473–3371. TRD-9803692.

Lower Colorado River Authority, Regional Development Committee,
met at LCRA’s Administration Building on Highway 29, approxi-
mately 12 miles west of Burnet and 1 1/2 miles west of the Inks Dam
Bridge, Burnet County, March 18, 1998, and reconvening March 19,
1998, at 9:00 a.m. Information may be obtained from Glen E. Taylor,
P.O. Box 220, Austin, Texas 78767, (512) 473–3371. TRD-9803693.

Lower Colorado River Authority, Emerging Issues Committee, met at
LCRA’s Administration Building on Highway 29, approximately 12
miles west of Burnet and 1 1/2 miles west of the Inks Dam Bridge,
Burnet County, March 18, 1998, and reconvening March 19, 1998,
at 9:00 a.m. Information may be obtained from Glen E. Taylor, P.O.
Box 220, Austin, Texas 78767, (512) 473–3371. TRD-9803694.

North Texas Municipal Water District, Board of Directors, will meet
at Westin Galleria Dallas, 13340 Dallas Parkway, Dallas, April 3,
1998, at 7:00 p.m., April 4–5, 1998, at 8:00 a.m. Information may
be obtained from Carl W. Riehn, P.O. Box 2408, Wylie, Texas 75098,
(972) 442–5405. TRD-9803685.

North Texas Tollway Authority, Board of Directors, met at the Dallas/
Fort Worth Airport Marriott, 8440 Freeport Parkway, Irving, March
18, 1998, at 9:30 a.m. Information may be obtained from Jimmie G.
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Newton, 3015 Raleigh Street, Dallas, Texas 75219, (214) 522–6200.
TRD-9803616.

Palo Pinto Appraisal District, Board of Directors, met at 200 Church
Avenue, Palo Pinto, March 19, 1998, at 3:00 p.m. Information may
be obtained from Carol Holmes or Donna Hartzell, P.O. Box 250,
Palo Pinto, Texas 76484, (949) 659–1239. TRD-9803641.

Panhandle Ground Water Conservation District Number 3, Board of
Directors, met at 201 West Third Street, White Deer, March 18, 1998,
at 1:30 p.m. Information may be obtained from C. E. Williams, Box
637, White Deer, Texas 79097, (806) 883–2501. TRD-9803626.

North Central Texas Council of Governments, Program Coordination
Committee, met at the United Way Human Services Center, 501
Sanford Street, Arlington, March 17, 1998, at Noon. Information
may be obtained from Sharon Vassar, P.O. Box 5888, Arlington, Texas
76005–5888, (817) 695–9176. TRD-9803637.

North Central Texas Council of Governments, JTPA Subcommittee,
met at the United Way Human Services Center, 501 Sanford Street,
Arlington, March 17, 1998, at 9:30 a.m. Information may be obtained
from Mary Peters, P.O. Box 5888, Arlington, Texas 76005–5888,
(817) 695–9176. TRD-9803636.

North Central Texas Council of Governments, TWC Programs
Subcommittee, met at the United Way Human Services Center, 501
Sanford Street, Arlington, March 17, 1998, at 9:30 a.m. Information
may be obtained from Mary Peters, P.O. Box 5888, Arlington, Texas
76005–5888, (817) 695–9176. TRD-9803635.

North Central Texas Council of Governments, One—Stop Subcom-
mittee, met at the United Way Human Services Center, 501 Sanford
Street, Arlington, March 17, 1998, at 9:00 a.m. Information may be
obtained from Mary Peters, P.O. Box 5888, Arlington, Texas 76005–
5888, (817) 695–9176. TRD-9803634.

Panhandle Ground Water Conservation District Number 3, Board of
Directors, met at the District Office, 201 West Third Street, White
Deer, March 18, 1998, at 10:00 a.m. Information may be obtained
from C. E. Williams, Box 637, White Deer, Texas 79097, (806) 883–
2501. TRD-9803625.

Regional Water Planning-Region J, Initial Coordinating Body Com-
mittee, met at the Courthouse, U.S. Highway 83, Leakey, March
19, 1998, at 2:00 p.m. Information may be obtained from Jonathan
Letz, Courthouse, U.S. Highway 83, Leakey, Texas, (830) 792–2211.
TRD-9803669.

Regional Water Planning Area Region J, Committee, met at the
Courthouse, U.S. Highway 83, Leakey, March 19, 1998, at 3:30 p.m.
Information may be obtained from Jonathan Letz, Courthouse, U.S.
Highway 83, Leakey, Texas, (830) 792–2211. TRD-9803670.

Region “K” Initial Coordinating Body, Initial Coordinating Group,
met at 1405 Willow Street, Bastrop, March 19, 1998, at 10:00 a.m.
Information may be obtained from Judge Peggy Walicek, 804 Pecan
Street, Bastrop, Texas 78602, (512) 303–2579. TRD-9803617.

Region “K” Water Planning Group, met at 1405 Willow Street,
Bastrop, March 19, 1998, at 11:30 a.m. Information may be obtained
from Judge Peggy Walicek, 804 Pecan Street, Bastrop, Texas 78602,
(512) 303–2579. TRD-9803618.

Tarrant Appraisal District, Board of Directors, met at 2301 Gravel
Road, Fort Worth, March 20, 1998, at 9:00 a.m. Information may be
obtained from Mary McCoy, 2315 Gravel Road, Fort Worth, Texas
76118, (817) 284–0024. TRD-9803653.

West Central Texas Council of Governments, Criminal Justice
Advisory Committee, met at 1125 E.N. 10th Street, Abilene, Taylor
County, March 20, 1998, at 9:00 a.m. Information may be obtained
from Les Wilkerson, P.O. Box 3195, Abilene, Texas 79604, (915)
672–1197. TRD-9803681.

Wood County Appraisal District, Board of Directors, met at 210
Clark Street, Quitman, March 19, 1998 at 1:30 p.m. Information
may be obtained from Lois McKibben or Rhonda Powell, P.O. Box
518, Quitman, Teas 75783–0518, (903) 763–4891. TRD-9803614.

Meetings Filed March 16, 1998

Barton Springs/Edwards Aquifer Conservation District, Board of
Directors, met at 1124 A Regal Row, Austin, March 19, 1998, at
2:30 p.m. Information may be obtained from Bill E. Couch, 1124A
Regal Row, Austin, Texas 78748, (512) 282–8441 Fax (512) 282–
7016. TRD-9803800

Ellis County Appraisal District, Board of Directors, met at 400 Ferris
Avenue, Waxahachie, March 19, 1998, at 7:00 p.m. Information may
be obtained from Kathy A. Rodrigue, P.O. Box 878, Waxahachie,
Texas 75168–0878, (972) 937–3552. TRD-9803799.

Golden Crescent Workforce Development Board, met at 2401 Hous-
ton Highway, Victoria, March 19, 1998, at 6:30 p.m. Information
may be obtained from Sandy Heiermann, 2401 Houston Highway,
Victoria, Texas 77901, (512) 576–5872. TRD-9803795.

Hale County Appraisal District, Board of Directors, met at the Cotton
Patch Cafe, 3314 Olton Road, Plainview, March 19, 1998, at 7:00
p.m. Information may be obtained from Linda Jaynes, 302 West
Eighth, Plainview, Texas (806) 293–4226. TRD-9803710.

Lake Livingston Water Supply and Sewer Service Corporation, Board
of Directors, met at 622 South Washington, Livingston, March 19,
1998, at 10:00 a.m. Information may be obtained from M. D.
Simmons, P.O. Box 1149, Livingston, Texas 77351, (409) 327–3107,
Fax (409) 327–8959. TRD-9803712.

Lampasas County Appraisal District, Board of Directors, met at
109 East Fifth Street, Lampasas, March 19, 1998, at 7:00 p.m.
Information may be obtained from Katrina Perry, P.O. Box 175,
Lampasas, Texas 76550, (512) 556–8058. TRD-9803709.

North Texas Local Workforce Development Board, met at 4309
Jacksboro Highway, Suite 200, Wichita Falls, March 26, 1998, at
Noon. Information may be obtained from Mona W. Statser, North
Texas Local Workforce Development Board, Suite 106, Wichita Falls,
Texas 76302, (940) 322–5281, Fax (940) 322–2683. TRD-9803717.

Northeast Texas Municipal Water District, Board of Directors, met
at Highway 250 South, Hughes Springs, March 23, 1998, at 10:00
a.m. Information may be obtained from Walt Sears, Jr., P.O. Box
955, Hughes Springs, Texas 75656, (903) 639–7538. TRD-9803797.

San Antonio River Authority, Initial Coordination Body for the
Regional Water Planning Region L, met at 100 East Guenther Street,
Boardroom, San Antonio, March 20, 1998, at 1:30 p.m. Information
may be obtained from Fred N. Pfeiffer, P.O. Box 830027, San
Antonio, Texas 78283–0027, (210) 227–1373. TRD-9803714.

Tyler County Appraisal District, Appraisal Review Board will meet at
806 West Bluff, Woodville, March 31, 1998, at 9:00 a.m. Information
may be obtained from Eddie Chalmers, Tyler CAD, P.O. Drawer 9,
Woodville, Texas 75979, (409) 283–3736. TRD-9803816.

Upshur County Appraisal District, Appraisal Review Board, met at
1711 Latch Road, Gilmer, March 23, 1998, at 9:00 a.m. Information
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may be obtained from Louise Stracener, P.O. Box 280, Gilmer, Texas
75644–0280, (903) 843–3041. TRD-9803791.

Meetings Filed March 17, 1998

Austin Transportation Study, Policy Advisory Committee Executive
Committee met at the Municipal Annex Building, 301 West Second,
First Floor Large Conference Room (#140), Austin, March 23, 1998,
at 2:00 p.m. Information may be obtained from Michael R. Aulick,
301 West Second Street, Austin, Texas 78701, (512) 499–2275. TRD-
9803872

Bell County Tax Appraisal District, Board of Directors, will meet at
the Stagecoach Inn, Sam Houston Room, One Main Street, Salado,
March 31, 1998, at 11:30 a.m. Information may be obtained from
Carl Moore, P.O. Box 390, Belton, Texas 76513, (254) 939–5841.
TRD-9803830.

Bexar Appraisal District, Board of Directors, met at 535 South Main
Street, San Antonio, March 24, 1998, at 8:00 a.m. Information may
be obtained from Sally Kronenthal, P.O. Box 830248, San Antonio,
Texas 78283–0248, (210) 224–8511. TRD-9803825.

Education Service Center, Region XIII, Board of Directors, met at
5701 Springdale Road, Board Room, Austin, March 24, 1998, at
9:00 a.m. Information may be obtained from Dr. Roy C. Benavides,
5701 Springdale Road, Austin, Texas 78723, (512) 919–5300. TRD-
9803867.

Edwards Aquifer Authority, Board, met at 1615 North St. Mary’s
Street, San Antonio, March 21, 1998, at 9:00 a.m. Information may
be obtained from Sally Tamez-Salas, 1615 North St Mary’s Street,
San Antonio, Texas 78212, (210) 222–2204. TRD-9803829.

Gulf Bend Center, Board of Trustees, met at 1502 East Airline,
Victoria, March 24, 1998, at Noon. Information may be obtained
from Agnes Moeller, 1502 East Airline, Victoria, Texas 77901, (512)
582–2309. TRD-9803868.

Leon County Central Appraisal District, Board of Directors, met at
114 North Commerce-Corner Highway 7 and 75 Gresham Building,
Centerville, March 23, 1998, at 7:00 p.m. Information may be
obtained from Jeff Besehars, P.O. Box 536, Centerville, Texas 75833–
0536, (903) 536–2252. TRD-9803881.

Liberty County Central Appraisal District, Board of Directors, met at
315 Main Street, Liberty, March 25, 1998, at 9:30 a.m. Information
may be obtained from Sherry Greak, P.O. Box 10016, Liberty, Texas
77575, (409) 336–5722. TRD-9803836.

Mental Health Mental Retardation Center Austin-Travis County,
Planning and Operations Committee, met at 1430 Collier Street,
Board Room, Austin, March 20, 1998, at Noon. Information may
be obtained from Sharon Taylor, 1430 Collier Street, Austin, Texas
78704, (512) 440–4031. TRD-9803846.

Southwest Milam Water Supply Corporation, Board, met at 114 East
Cameron, Rockdale, March 23, 1998, at 7:00 p.m. Information may
be obtained from Dwayne Jekel, P.O. Box 232, Rockdale, Texas
76567, (512) 446–2604. TRD-9803860.

Upper Rio Grande Workforce Development Board, met at 5919 Brook
Hollow, El Paso, March 21, 1998, at 8:30 a.m. Information may be
obtained from Norman R. Haley, 5919 Brook Hollow, Eel Paso, Texas
79925, (915) 772–5627, Ext. 406. TRD-9803840.

Upshur County Appraisal District, Board of Directors, met at 1711
Latch Road, Gilmer, March 23, 1998, at 1:00 p.m. Information may
be obtained from Louise Stracener, P.O. Box 280, Gilmer, Texas
75644–0280, (903) 843–3041. TRD-9803837.

Workforce Development Board of the Coastal Bend, Board of
Directors, met at Nueces County Building-Auditorium, 710 East Main
Avenue, Robstown, March 24, 1998, at 4:30 p.m. Information may
be obtained from Shelley Franco, 1616 Martin Luther King Drive,
Corpus Christi, Texas 78401, (512) 889–5330, Ext. 107. TRD-
9803884.

Meetings Filed March 18, 1998

Central Texas Opportunities, Inc., Board of Directors, met at 1200
South Frio, Coleman, March 24, 1998, at 7:00 p.m. Information may
be obtained from E. Metcalf, P.O. Box 820, Coleman, Texas 76834,
(915) 625–4167. TRD-9803895.

Golden Crescent Regional Planning Commission, Board of Directors,
met at 568 Big Bend Drive, Victoria, March 25, 1998, at 5:00 p.m.
Information may be obtained from Rhonda G. Stastny, P.O. Box 2028,
Victoria, Texas 77902, (512) 578–1587. TRD-9803886.

Hays County Appraisal District, Appraisal Review Board, met at
21001 North IH35, Kyle, March 26, 1998, at 9:00 a.m. Information
may be obtained from Pete Islas, 21001 North IH 35, Kyle, Texas
78640, (512) 268–2522. TRD-9803891.

Initial Coordinating Body, Regional Planning Group, Regional Water
Planning Group C, will meet at the Central Wastewater Plant, Trinity
River Authority, 6500 West Singleton Boulevard, Grand Prairie,
March 31, 1998, at 4:00 p.m. Information may be obtained from
Carl W. Riehn, P.O. Box 2408, Wylie, Texas 75098, (972) 442–5405.
TRD-9803935.

Initial Coordinating Body, Regional Planning Group, Regional Water
Planning Group C, will meet at the Central Wastewater Plant, Trinity
River Authority, 6500 West Singleton Boulevard, Grand Prairie,
March 31, 1998, at 4:00 p.m. Information may be obtained from
Carl W. Riehn, P.O. Box 2408, Wylie, Texas 75098, (972) 442–5405.
TRD-9803922.

Lee County Appraisal District, Board of Directors, met at 218
East Richmond Street, Giddings, March 25, 1998, at 9:00 a.m.
Information may be obtained from Roy L. Holcomb, 218 East
Richmond Street, Giddings, Texas 78942, (409) 542–9618. TRD-
9803890.

LRGV Development Council (LRGVDC), Board of Directors, met at
Harlingen Chamber of Commerce, 311 East Tyler, Harlingen, March
26, 1998, at 1:30 p.m. Information may be obtained from Kenneth
N. Jones, Jr., 311 North 15th Street, McAllen, Texas 78501–4705,
(956) 682–3481. TRD-9803889.

Mason County Appraisal District, Board of Directors, met at 210
Westmoreland, Mason, March 25, 1998, at Noon. Information may
be obtained from Deborah Geistweidt, P.O. Box 1119, Mason, Texas
76856, (915) 347–5989. TRD-9803943.

San Antonio/Bexar County Metropolitan Planning Organization,
Transportation Steering Committee, met at the International Confer-
ence Center of the Convention Center Complex, corner of South
Alamo and East Market, San Antonio, March 23, 1998, at 1:30
p.m. Information may be obtained from Charlotte A. Roszelle, 603
Navarro, Suite 904, San Antonio, Texas 78205, (210) 227–8651.
TRD-9803921.

Swisher County Appraisal District, Appraisal Review Board, met
at 130 North Armstrong, Tulia, March 23, 1998, at 11:00 a.m.
Information may be obtained from Rose Lee Powell, 130 North
Armstrong, Tulia, Texas 79088, (806) 995–4118. TRD-9803942.

West Central Texas Council of Governments, Executive Committee
met at 1025 EN 10th Street, Abilene, March 25, 1998, at 12:45 p.m.
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Information may be obtained from Brad Helbert, 1025 EN 10th Street,
Abilene, Texas 79601, (915) 672–8544. TRD-9803925.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas State Board of Public Accountancy
Additional Notice of Proposed Rule Amendment and Request
for Comments

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.3, concerning the Board’s Quality Review
Program. The proposed amendment appeared in the February 6, 1998,
issue of theTexas Register(23 TexReg200 892). No comments were
received.

As the notice published on February 6, 1998 stated, William Treacy,
Executive Director of the Board, has determined that the proposed
rule will not have an adverse economic effect on small businesses.
The Board has reached this determination because the amendment
merely codifies the Board’s existing interpretation of the language of
its rule. The amendment does not make any person subject to the
Quality Review Program who is not, in the Board’s opinion, already
subject to the Program.

However, because there may be persons who do not understand
the Board’s current interpretation of the existing rule, the Board’s
specifically invites the comments of the public on the issue of whether
or not the proposed rule will have an adverse economic effect on small
businesses. If the rule is believed to have such an effect, the Board
invites comments on how the Board could legally and feasibly reduce
that effect considering the purpose of the statute under which the rule
is to be adopted, as well as on how the cost of compliance for a
small business compares with the cost of compliance of the largest
business affected by the rule under any of the following standards:
(a) cost per employee; (b) cost for each hour of labor; or (c) cost for
each $100 of sales. (SeeTexas Government Code, §2006.002(c).

The Board requests comments on the proposed amendment from any
interested person. Comments must be received at the Board no later
than noon on April 24, 1998. Comments should be addressed to
Amanda G. Birrell, General Counsel, Texas State Board of Public
Accountancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas
78701 or faxed to her attention at (512) 305–7854

TRD-9803869
William Treacy
Executive Director
Texas State Board of Public Accountancy
Filed: March 17, 1998

♦ ♦ ♦
Texas Department of Agriculture
Notice of Public Hearing

The Texas Department of Agriculture (the department) will hold a
public hearing to take public comment on new §3.113, concerning
the designation by rule of the new Northwest Plains Boll Weevil
Eradication Zone, published in the February 13, 1998, issue of the
Texas Register (23 TexReg 2645). The hearing will be held on
Thursday, April 2, 1998, beginning at 1:30 p.m., at the Earth City
Hall, First & Birch Street, Earth, Texas.

For more information, please contact Katie Dickie Stavinoha, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711,
(512) 463-7593.

Issued in Austin, Texas, on March 17, 1998.

TRD-9803838
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Filed: March 17, 1998

♦ ♦ ♦
Brazos Valley Council of Governments
Request for Proposal

Proposals will be received by the Brazos Valley Affordable Housing
Corporation (BVAHC) until 11:00 a.m., Friday, March 20, 1998, at
which time they will be publicly opened and acknowledged at the
offices of the Brazos Valley Council of Governments, Conference
Room, 1706 East 29th Street, Bryan, Texas.

The Brazos Valley Affordable Housing Corporation’s intent of this
Request for Proposal and resulting contract(s) is to obtain proposals
from qualified home builders for the construction of 31 single family
detached homes in the Shadowood Subdivisions, Bryan, Texas, to
be sold to qualifying income households. BVAHC plans to contract
with two to four competent builders, who are ready to immediately
proceed, to build one speculative home per selected builder, to be
used in the marketing of the homes to be built on the 31 lots in
BVAHC’s possession.
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For more information and a full copy of this Request for Proposal
please contact Paul Turney with the Brazos Valley Affordable
Housing Corporation at P.O. Drawer 4128, Bryan, Texas 77805,
phone (409) 775–4244, or email:turne@myriad.net. Be sure to
communicate your name, complete mailing address and BVAHC RFP
98–001 if leaving message.

TRD-9803633
Tom Wilkinson, Jr.
Executive Director
Brazos Valley Council of Governments
Filed: March 13, 1998

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC 501. Requests for federal
consistency review were received for the following projects(s) during
the period of March 10, 1998, through March 17, 1998:

FEDERAL AGENCY ACTIONS:

Applicant: Texas Parks and Wildlife Department; Location: At the
Hynes Bay Unit of the Guadalupe Delta Wildlife Management Area,
approximately 3 miles SE ofTivoli, in Refugio County, Texas; Project
No.: 98-0111-F1; Description of Proposed Action: The applicant
proposes to repair an existing road/levee, and to install three water
control structures (WCS). Approximately 3,280 cubic yards of fill
material will be used to repair the road. These WCS will temporarily
impound water on about 150 acres of marsh habitat comprised of
ponds and plant communities comprised of cattail, leafy threesquare,
saltgrass, seashore paspulum, and marshhay. The purpose is to
stabilize the water within the ponds but not to flood the adjacent
marsh. The adjacent marsh may be inundated a few days after heavy
rainfall; Type of Application: U.S.C.O.E. permit application #21202
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403),
and §404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Gulf Coast Water Authority; Location: On the Galveston
Railroad causeway, across Galveston Bay, in Galveston and Hitch-
cock, Galveston County, Texas. Project No.: 98-0112-F1; Descrip-
tion of Proposed Action: The applicant proposes to install a new 36-
inch pipeline on the Galveston railroad causeway. The pipeline will
be buried within the causeway along its length. At the drawbridge
the pipeline will be displaced 70 feet to the south of the causeway,
and a 375-foot sub-aqueous crossing will be made under the Gulf
Intracoastal Waterway (GIWW). The pipeline will be installed by
trenching and will be buried a minimum of 11 feet below the GIWW.
Purpose of the work is to upgrade and increase the water supply for
the City of Galveston; Type of Application: U.S.C.O.E. permit ap-
plication #21221 under §10 of the Rivers and Harbors Act of 1899
(33 U.S.C.A. 403).

Applicant: J.W. Kelso Company, Inc.; Location: On Galveston
Bay, at 6200 Harborside Drive, Galveston, Galveston County, Texas;
Project No.: 98-0113-F1; Description of Proposed Action: The
applicant proposes to amend the permit to include installation of 59
linear feet of steel sheet-pile bulkhead between two existing bulkheads
and placing fill material into approximately 8,850 square feet of the

bay. The proposed fill area is 59- by 150 feet. Water depths at the
site are þ6 to þ11 feet Mean Low Tide. To mitigate for impacts
to shallow water habitat the applicant proposes to place concrete
rubble along both sides of the existing fender/breakwater for a total
length of 318 feet. The rubble will be 3 feet wide by 1.5 feet in
height. Purpose of the work is to provide an area wide enough to
accommodate trailers that receive pre-cast concrete pilings; Type of
Application: U.S.C.O.E. permit application #19803(06) under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. 403), and §404 of
the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Petro-Guard Production, L.L.C.; Location: In San
Antonio and Espiritu Santo Bays, approximately 9.5 miles southeast
from Seadrift, Calhoun County, Texas; Project No.: 98-0114-F1;
Description of Proposed Action: The applicant is requesting an
extension of time to erect and maintain structures and perform work
for the drilling of wells and for producing oil or gas. In addition,
the applicant requests an amendment of the permit to delete State
Tracts 171, 814, and 186, and add State Tracts H, I-1, I-2, J, and K,
Matagorda Island to the permit area; Type of Application: U.S.C.O.E.
permit application #15755(05) under §10 of the Rivers and Harbors
Act of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act (33
U.S.C.A. §§125-1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties are
invited to submit comments on whether a proposed action should be
referred to the Coastal Coordination Council for review and whether
the action is or is not consistent with the Texas Coastal Management
Program goals and policies. All comments must be received within
30 days of publication of this notice and addressed to Ms. Janet
Fatheree, Council Secretary, 1700 North Congress Avenue, Room
617, Austin, Texas 78701-1495.

TRD-9803920
Garry Mauro
Chairman
Coastal Coordiantion Council
Filed: March 18, 1998

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Articles 1D.003, 1D.009, and 1E.003, Title 79, Revised Civil
Statutes of Texas, as amended (Articles 5069-1D.003, 1D.009, and
1E.003, Vernon’s Texas Civil Statutes).

The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for the
period of 03/23/98 - 03/28/98 is 18% for Consumer1/Agricultural/
Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for the
period of 03/23/98 - 03/29/98 is 18% for Commercial over $250,000.

The judgment ceiling as prescribed by Art. 1E.003 for the period of
04/01/98 - 04/30/98 is 10% for Consumer/Agricultural/Commercial/
credit thru $250,000.

The judgment ceiling as prescribed by Art. 1E.003 for the period of
04/01/98 - 04/30/98 is 10% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.
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TRD-9803824
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: March 17, 1998

♦ ♦ ♦
Texas Credit Union Department
Application(s) to Amend Articles of Incorporation

Notice is given that the following application has been filed with the
Texas Credit Union Department and is under consideration:

An application for a name change was received for Texins Credit
Union, Richardson, Texas. The proposed new name is Texans Credit
Union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699.

TRD-9803644
Harold E. Feeney
Commissioner
Texas Credit Union Department
Filed: March 13, 1998

♦ ♦ ♦
Application(s) to Expand Field of Membership

Notice is given that the following application has been filed with the
Texas Credit Union Department and is under consideration:

An application was received from First Class American Credit Union,
Fort Worth, Texas to expand its field of membership. The proposal
would permit the individuals who live or work in Wichita County to
be eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699.

TRD-9803850
Lynette Pool-Harris
Deputy Commissioner
Texas Credit Union Department
Filed: March 17, 1998

♦ ♦ ♦
Texas Department of Criminal Justice
Request for Qualifications

The Texas Department of Criminal Justice - Internal Audit Division
(TDCJ-AO) announces that it requires a qualified reviewer to perform
an independent external peer review pursuant to Chapter 2102.007
of the Texas Government Code, the provisions of the Government
Auditing Standards, Section 3.3 and the Standards for the Professional
Practice of Internal Auditing Section 560.04. The TDCJ-AO
maintains offices in Huntsville, Texas and Austin, Texas. This
service is subject to the Professional Services Act at Chapter 2254,
Subchapter A, Texas Government Code.

Services will include a review of necessary documentation, audit
reports, working papers and interviews with professional staff to
support a formal written report completed by August 31, 1998. The
report will contain determinations regarding the effectiveness of the
division’s quality control system, the division’s compliance with its
charter and various standards, and recommendations for improvement
where applicable. Anticipated award date is on or before June 1,
1998.

To be considered for this service, submittals must be prepared in
compliance with the format stipulated in the Request for Qualifica-
tions (RFQ) package and must be received no later than 5:00 p.m.
on Thursday, April 16, 1998. Submittals received after this time will
be subject to disqualification. Persons interested in providing this
service should fax their request for RFQ 696-AO-8-Q-010 to Kristen
West, Contracts Administrator, at (409) 294-6986. Incase of diffi-
culty transmitting a fax, call (409) 294-6781. Submittals shall not
include a proposed fee or compensation schedule. Questions regard-
ing this RFQ should be faxed to the attention of the Audit Manager
for Quality Control at (409) 293-4021 and must be received no later
than 5:00 p.m. on Tuesday, April 7, 1998.

TRD-9803885
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: March 18, 1998

♦ ♦ ♦
Texas Commission For The Deaf And Hard Of
Hearing
Specialized Telecommunications Devices Assistance Program
(STDAP) Request for Proposals

Note to Applicants. the Texas Commission for the Deaf and
Hard of Hearing (TCDHH) announces the availability of up to
$174,000 to develop and implement a minimum of six demonstration
/training sites at various locations throughout the state to provide
information regarding the STDAP and training for a target population
of persons who are deaf, hard of hearing, deaf-blind, or speech
impaired regarding the various types of adaptive telecommunications
equipment available through the program. Funding of up to $5,000
for each site is available for an initial three-month contract during
Fiscal Year 1998, the contract for period beginning June 1, 1998 and
ending August 31, 1998. Each site would be eligible for renewal of
funds up to $12,000 on September 1, 1998 and again on September 1,
1999, depending on previous performance and available funding. The
Commission reserves the right to accept or reject any or all proposals
submitted. The estimated funding level in this notice does not bind
the Commission to make an award under this program, or to any
specific number of awards or funding levels. The six preferred sites
should cover the areas of HHSC regions 1, 2 and 9; regions 4 and 5;
region 3; regions 7 and 8; region 6; or regions 10 and 11.
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Purpose of Program. The program is designed to provide consumers
who are eligible for assistance from the STDAP with information
about the program and training on the various types of adaptive equip-
ment that are available. Other services provided through this program
may include, but not be limited to, the production and dissemination
of information that raises awareness of deafness/hearing loss related
to the use of adaptive telecommunications equipment, informs the
public of the existence of available resources to obtain equipment,
provides referrals to appropriate service providers, provides hands-on
training on the various types of equipment. This program also serves
as a technical assistance resource to service providers, individuals
who are deaf, hard of hearing, deaf-blind or speech impaired, and
their families or representatives. Projects under this program should
be designed to serve as a model for other service providers through-
out the State.

Eligible Applicants. Public or private agencies and organizations are
eligible to apply for awards under this program. Applicants that have
access to non-State matching funds are encouraged to apply.

Selection Criteria. Proposals will be reviewed and evaluated by the
Commission on the following basis:

(a) Relevance and importance of the project (30 points). The
Commission reviews each application to determine to what degree–

(1) The proposed activities are responsive to the program and address
a significant need for the target population; and

(2) the proposed project is likely to lead to new and useful knowledge
in the program area, and is likely to become a recognized resource.

(b) Documented details of the plan of operation (40 points). The
Commission reviews each application to determine to what degree–

(1) The proposed plan is well documented and provides sufficient de-
tails regarding how, when and where the project will be implemented;

(2) The proposed plan is adequate to accomplish the purpose of the
program and to ensure proper and efficient management of the project;

(3) There is a clear description of how the applicant will serve eligible
project participants who have been traditionally underserved; and

(c) Documented and demonstrated ability and qualifications to serve
the target population through the project (15 points). The commis-
sion reviews each application to determine to what degree–

(1) The key personnel have appropriate training and experience in
serving the target population and to carry out the proposed activities;

(2) The commitment of staff time is adequate to conduct all proposed
activities;

(3) The past performance and accomplishments of the applicant
indicate and ability to serve individuals eligible for the program; and

(4) An established and published phone number is available where
provider can be contacted.

(d) Budget and Cost Effectiveness (15 points). The Commission
reviews each application to determine to what degree–

(1) The budget for the project is adequate to support the activities;

(2) The costs are reasonable in relation to the objectives of the project;
and

(3) The budget for subcontracts (if appropriate) is detailed.

Additional Information.

(a) Preference will be given to project proposals that can provide
remote training sites.

(b) Preference will be give to project proposals that can be replicated
in other areas of the state.

(c) Proposals that demonstrate the recipients’ ability and willingness
to work with associations or organizations representing persons who
are deaf or hard of hearing and with agencies serving the target
population will be viewed favorably.

(d) Awards are intended to serve the maximum number of people in
the maximum number of situations possible.

(e) Recognition must be given to TCDHH on all materials and
documentation developed or associated with this program.

(f) Recipients will be paid on a quarterly basis upon receipt of invoice
and quarterly progress report.

(g) Up to $2,500 in the initial 3-month contract may be used to
purchase adaptive equipment necessary to establish a demonstration
and training site. Receipts for such purchases must be sent to
TCDHH. Equipment purchased through this program will remain
the property of the state of Texas and TCDHH. Equipment must be
returned to TCDHH upon termination of the project.

Contract Award and Allocation Procedures. The Commission has
authority to accept or reject any or all proposals based on the
established selection criteria. Final selection of award(s) will be
made by the Commission, based on a review committee’s evaluation
of each proposal using the published selection criteria. Awards will
not necessarily be made to the applicant offering the lowest cost.

The Commission is under no legal requirement to execute a resulting
award on the basis of this advertisement and intends the materials
provided to serve only as a means of identifying the various elements
which the Commission considers basic to the delivery of the requested
services. This request does not commit the Commission to pay any
costs incurred prior to execution of an award.

The Commission will announce the contract award(s) for the program
during the Commission’s first scheduled meeting following the
deadline of the proposals. The contracted services may begin as early
as June 1, 1998 and continue until August 31, 1998. The contract
may be extended for two one- year periods dependent upon available
funds and previous performance.

Contracts will include the option for amendments to permit additional
funds, if such funds become available, or re-allocation of funds during
the contract period if determined necessary by the Commission.

Contact Persons. Requests for application packets and for further
information regarding the provision of the above stated program
may be directed to Billy Collins, Director of Programs, or Yolanda
Chavira, STDAP Staff Support, Texas Commission for the Deaf and
Hard of Hearing, 4800 North Lamar Blvd., Suite 310, Austin, Texas,
78756. Telephone: 512-407-3250 (V) or 512-407-3251 (TTY).

Deadline for Submission of Proposals. Deadline for the receipt of
proposals in the office of the Texas Commission for the Deaf and Hard
of Hearing, Specialized Telecommunications Devices Assistance
Program is May 1, 1998 by 5:00 p.m. Proposals received after that
deadline will not be considered. Proposals will not be accepted via
facsimile. Proposals are to be addressed to Billy Collins, Director
of Programs, Texas Commission for the Deaf and Hard of Hearing,
STDAP, 4800 North Lamar, Suite 310, Austin, Texas 78756.

Conditions for Termination of Contract. Failure to comply with
contract requirements may result in the termination of the contract.

TRD-9803556
David W. Myers
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Executive Director
Texas Commission for the Deaf and Hard of Hearing
Filed: March 12, 1998

♦ ♦ ♦
Texas Education Agency
Notice of Proposed Statewide Waivers

The Texas Education Agency (TEA) is considering adoption of pro-
posed statewide waivers under the Education Flexibility Partnership
Demonstration Program (Ed-Flex). The Texas Ed-Flex Committee
considered the waivers at the June 17, 1997, meeting.

Pursuant to the Texas Ed-Flex Plan, the proposed waivers are to be
published to elicit public comment. The proposed statewide waivers
identified below are under consideration for adoption as applicable
to all local education agencies in the state that are eligible for
funds covered by the commissioner’s Ed-Flex waiver authority. If
adopted, local education agencies no longer would have to apply to
the commissioner of education for these waivers. These programs
include the following: Title I, Elementary and Secondary Education
Act of 1965 (ESEA), as amended, Parts A-D; Title II, ESEA–
Eisenhower Professional Development; Title IV, ESEA–Safe and
Drug-Free Schools and Communities; Title VI, ESEA–Innovative
Education Program Strategies; Title VII, ESEA–Part C–Emergency
Immigrant Education; and Carl D. Perkins Vocational and Applied
Technology Education Act.

Waiver: submission of a request for specific approval of certain items.

Description of proposed waiver. This proposed waiver would
eliminate the need to request specific approval for certain items
budgeted in Class/Object Codes 6200, 6300, and 6400.

Implications of proposed waiver. This proposed waiver would
eliminate three support schedules from the standard application
system for covered programs. Reducing the number of pages in the
application would accelerate the approval process and would make
funds available to districts in a more timely manner. The waiver
would also comply with the intent of the Paperwork Reduction Act
of 1995.

Waiver: submission of an amendment to transfer funds for training
costs.

Description of proposed waiver. This proposed waiver would
eliminate the need for an amendment to transfer funds for training
costs as long as the program description in the amendment remains
unchanged.

Implications of proposed waiver. This proposed waiver would allow
districts and campuses to deliver services to students in a more
timely manner, thereby facilitating the restructuring efforts of the
local education agency and allowing changes in student needs to be
addressed.

Waiver: documentation that an employee is funded from a single fund
source or cost objective.

Description of proposed waiver. This proposed waiver would
eliminate the need to have employee certification documentation to
support payrolls when the employee’s job description clearly shows
that he or she is 100% funded from a single fund source or cost
objective.

Implications of proposed waiver. This proposed waiver would reduce
administrative workload, thereby providing teachers/employees with
more time to plan and work with students.

Additional information may be obtained from Madeleine
Draeger Manigold, Texas Education Agency, 1701 North Con-
gress Avenue, Austin, Texas, 78701, (512) 463-9077, e-mail:
mmanigol@tmail.tea.state.tx.us.

TRD-9803945
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: March 18, 1998

♦ ♦ ♦
General Land Office
Notice of Funds Availability-Texas Coastal Management Pro-
gram Grants Program

The General Land Office (GLO), on behalf of the Coastal Coor-
dination Council (Council), files this Notice of Funds Availability
to announce the availability of federal grant funds under the Texas
Coastal Management Program (CMP). The purpose of the CMP is to
improve the management of the stateþs coastal resources and to en-
sure the long-term ecological and economic productivity of the coast.

A federal award to the state of approximately $2 million is expected
in July 1999. The Council, which oversees the implementation of the
CMP, passes through 90% of the available funds to eligible entities
in the coastal zone to support projects that implement and/or advance
the CMP goals and policies.

Eligible Applicants:

The following entities are eligible to receive grants under the CMP:

1. Incorporated cities in the coastal zone.

2. County governments in the coastal zone.

3. Texas state agencies.

4. Texas public universities (including colleges and institutions of
higher education).

5. Subdivisions of the state with jurisdiction in the coastal zone (e.g.,
navigation districts, port authorities, river authorities, and Soil and
Water Conservation Districts with jurisdiction in the coastal zone).

6. Councils of governments and other regional governmental entities
in the coastal zone.

7. The Galveston Bay Estuary Program.

8. The Corpus Christi Bay National Estuary Program and its
successor(s).

9. Nonprofit organizations located in Texas that are nominated by an
eligible entity in categories 1-8 above. A nomination may take the
form of a resolution or letter from a responsible official of an entity
in categories 1-8. The nominating entity is not expected to financially
or administratively contribute to the management and implementation
of the proposed project.

Funding Categories:

The Council will accept applications for projects that address any
of the following funding categories. The categories are not listed in
order of preference.

1. Coastal Natural Hazards Response

2. Critical Areas Enhancement

3. Shoreline Access
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4. Water Quality Improvement

5. Waterfront Revitalization and Ecotourism Development

6. Permit Streamlining/Assistance and Governmental Coordination

7. Information and Data Availability

8. Public Education and Outreach

Council staff will conduct workshops on the coast to help potential
applicants through the revised grant guidance document and applica-
tion. All potential applicants are strongly encouraged to attend the
workshops. The workshops are scheduled as follows, usually lasting
one to two hours each:

April 2, 1998, 9:00 a.m., Port Arthur, City Hall, 444 4th Street, 5th
Floor.

April 3, 1998, 9:00 a.m., Galveston, Holbrook Annex Building,
Hearing Room, 601 Tremont (corner of 23rd & Church).

April 14, 1998, 1:30 p.m., Port Lavaca, City Hall, 202 N. Virginia.

April 21, 1998, 9:00 a.m., South Padre Island, SPI Visitorþs Bureau,
Conference Room, 600 Padre Boulevard.

April 22, 1998, 9:00 a.m., Corpus Christi, Texas A&M University -
Natural Resources Center, 6300 Ocean Drive, Room 1003.

To obtain a copy of the Proposal Guidance information package and
Application Form, please contact Melissa Porter at (512) 475-1393 or
1-800-852-3224 (internet:melissa.porter@glo.state.tx.us) or Allison
Martin at (512) 305-9151 (internet:allison.martin@glo.state.tx.us).
Written requests for the Proposal Guidance and Application Form
should be addressed to: Coastal Coordination Council, CMP Grants
Program, c/o Texas General Land Office, 1700 North Congress
Avenue, Room 617, Austin, Texas, 78701- 1495. The Proposal
Guidance and Application Form is also available on the GLO’s
Home Page on the World Wide Web at: http://www.glo.state.tx.us/
res_mgmt/coastal/grants.html.

The deadline for receiving grant applications is 5:00 p.m., Wednesday,
July 1, 1998. Grant applications must be mailed (regular, express, or
certified) or hand-delivered to: Coastal Coordination Council, CMP
Grants Program, c/o General Land Office, 1700 North Congress Av-
enue, Room 617, Austin, Texas 78701-1495. Facsimile and electronic
mail transmissions of grant applications will not be accepted.

TRD-9803586
Garry Mauro
Commissioner
General Land Office
Filed: March 12, 1998

♦ ♦ ♦
General Services Commission
Notice of Contract Award

Pursuant to the provisions of Government Code, Chapter 2254, the
General Services Commission, State Energy Conservation Office
publishes this notice of consultant contract award. The request for
proposals appeared in the August 19, 1997, issue of the Texas Register
(22 Tex Reg 8305, 8306). The consultants will provide energy
conservation education outreach services to Texas schools.

The consultants selected for this project are the New Braunfels Chil-
dren’s Museum for $84,366.00; Texas Energy Education Develop-
ment Project for $92,628.00 and the University of Texas at El Paso,
Energy Center for $84,000.00. The contract term is December 1,

1997 through August 31, 1998. Due dates for deliverables are as
follows: Program Activity Newsletter to schools and the Program
Activity Report to SECO are due March 5th, May 5th, August 5th,
1998; Final Program Report to SECO due August 31, 1998

TRD-9803700
Judy Ponder
General Counsel
General Services Commission
Filed: March 13, 1998

♦ ♦ ♦
Texas Department of Health
Notice of Public Presentation on Medicaid Managed Care in
the Hill Country Service Area

The Texas Department of Health and the Texas Health and Human
Services Commission will offer a presentation to the public on the
proposed Managed Care model of health care delivery for Medicaid
recipients in the Hill Country service area. The Medicaid Managed
Care program will be implemented in Fredricksburg, Gillespie, Kerr,
Bandera, Real, Edwards, Kimble, Mason, Llano, and San Saba
counties in September, 1999. The public presentation will be held
on Wednesday, April 22, 1998, from 5:30 p.m. to 7:30 p.m. at
the Fredricksburg Middle School, in the Cafeteria, 110 West Travis,
Fredricksburg, Texas.

For further information, or to arrange for an interpreter for the deaf
or hearing impaired, contact Joy Faught at (512) 794-5163, Texas
Department of Health, Bureau of Managed Care, 11044 Research
Boulevard, Building D, Suite 200, Austin, Texas.

TRD-9803839
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: March 17, 1998

♦ ♦ ♦
Texas Health and Human Services Commission
Correction of Error

The Texas Health and Human Services Commission proposed new
§355.7001. The rule appeared in the February 6, 1998, issue of the
Texas Register, (23 TexReg 887).

The title for Chapter 355 was erroneously published as “Medicaid
Managed Care.” The correct title should read “Chapter 355.
Medicaid Reimbursement Rates”.

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Administrative Hearing (MHD1997002212D and
MHD1998000483I)

Manufactured Housing Division

Tuesday, March 31, 1998, 9:00 a.m.

State Office of Administrative Hearing, Stephen F. Austin Building,
1700 North Congress, 11th Floor, Suite 1100

Austin, Texas
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AGENDA

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas
Department of Housing and Community Affairs vs. Cross Country
Housing to hear alleged violations of the Act, §4(f) and Rules
§§80.51, 80.121(a)(b)(c), 80.131(b) and 80.132(6) regarding not
properly installing two manufactured homes and not responding
with corrective action on the two manufactured homes in a timely
manner. SOAH 332-98-0427. Department MHD1997002212D and
MHD1998000483I.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9803926
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Filed: March 18, 1998

♦ ♦ ♦
Notice of Administrative Hearing (MHD1997002881S and
MHD1997003464D)

Manufactured Housing Division

Friday, April 3, 1998, 1:00 p.m.

State Office of Administrative Hearing, Stephen F. Austin Building,
1700 North Congress, 11th Floor, Suite 1100

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas
Department of Housing and Community Affairs vs. Seagoville
Mobile Homes, Inc. to hear alleged violations that the Respondent
violated the Act, §7(j)(6) and the Rules, §§80.28(a), 80.123(a)
and 80.123(a) by not properly submitting Monthly Installation
Summary Reports showing the number of homes installed; not
properly submitting Monthly Sales Summary Reports showing the
number of homes sold; and not properly submitting Monthly Used
Inventory Reports showing the number of homes taken into inventory
during the preceding months. SOAH 332-98-0429. Department
MHD1997002881S and MHD1997003464D.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9803927
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Filed: March 18, 1998

♦ ♦ ♦
Notice of Administrative Hearing (MHD1997001787D)

Manufactured Housing Division

Monday, April 6, 1998, 9:00 a.m.

State Office of Administrative Hearing, Stephen F. Austin Building,
1700 North Congress, 11th Floor, Suite 1100

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas Depart-
ment of Housing and Community Affairs vs. L.J. McFarland to hear
alleged violations of the Act, §§7(d) and 17(b) and Rules §80.125(e)
regarding obtaining, maintaining or possessing a valid installer’s li-
cense. SOAH 332-98-0434. Department MHD1997001787D.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9803928
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Filed: March 18, 1998

♦ ♦ ♦
Notice of Administrative Hearing (MHD1997002671D,
MHD1997002968D and MHD1997003311U)

Manufactured Housing Division

Wednesday April 1, 1998, 1:00 p.m.

State Office of Administrative Hearing, Stephen F. Austin Building,
1700 North Congress, 11th Floor, Suite 1100

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas
Department of Housing and Community Affairs vs. Jim Willman
aka Jim Williams dba Personal Touch Mobile Homes to hear alleged
violations of the Act, §7(d) and the Rules §80.125(e) regarding
obtaining, maintaining or possessing a valid installer’s license. SOAH
332-98-0428. Department MHD1997002671D, MHD1997002968D
and MHD1997003311U.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9803929
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Filed: March 18, 1998

♦ ♦ ♦
Notice of Administrative Hearing (MHD1997001669M,
MHD1997002345D and MHD1998000494I)

Manufactured Housing Division

Tuesday, April 7, 1998, 9:00 a.m.

State Office of Administrative Hearing, Stephen F. Austin Building,
1700 North Congress, 11th Floor, Suite 1100

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the
State Office of Administrative Hearings in the matter of Texas
Department of Housing and Community Affairs vs. Greg Massingill
dba Greg’s Mobile Home Movers to hear alleged violations that
the Respondent violated the Act, §§4(f) and 7(j)(6) and the Rules,
§§80.28(a), 80.51, 80.121(a)(b)(c), 80.131(b) and 80.132(6) regarding
not properly submitting Monthly Installation Summary Reports
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showing the number of homes installed; and not properly installing
a manufactured home and not responding with corrective action on
the home in a timely manner. SOAH 332-98-0435. Department
MHD1997001669M, MHD1997002345D and MHD1998000494I.

Contact: Jerry Schroeder, P.O. Box 12489, Austin, Texas 78711-
2489, (512) 475-3589.

TRD-9803930
Larry Paul Manley
Executive Director
Texas Department of Housing and Community Affairs
Filed: March 18, 1998

♦ ♦ ♦
Texas Department of Insurance
Notices

The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by GEICO Indemnity Com-
pany proposing to use rates outside the flexibility band promulgated
by the Commissioner of Insurance pursuant to TEX. INS. CODE
ANN. art. 5.101, §3(g). They are proposing to use a rate of +30%
above the benchmark for BI, PD, UM-BI, rental reimbursement and
CB radio; +87.2% above the benchmark for PIP; +43% above the
benchmark for MP; +82% above the benchmark for UM-PD; +75.5%
above the benchmark for collision; and +43% above the benchmark
for comprehensive for private passenger automobile insurance.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary, Phil Presley, at the Texas Department of Insurance,
MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within 30 days
after publication of this notice.

TRD-9803843
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 17, 1998

♦ ♦ ♦
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Republic Insurance Com-
pany proposing to use rates outside the flexibility band promulgated
by the Commissioner of Insurance pursuant to TEX. INS. CODE
ANN. art. 5.101, §3(g). They are proposing to use rates ranging
from +1.5% to +35.3% above the benchmark for A, B, C by terri-
tory; and rates ranging from 12.5% to 70.2% above the benchmark
for B&CT, B&C-CON by territory for homeowners insurance.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary, Phil Presley, at the Texas Department of Insurance,
MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within 30 days
after publication of this notice.

TRD-9803844
Bernice Ross

Deputy Chief Clerk
Texas Department of Insurance
Filed: March 17, 1998

♦ ♦ ♦
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Republic Insurance Com-
pany proposing to use rates outside the flexibility band promulgated
by the Commissioner of Insurance pursuant to TEX. INS. CODE
ANN. art. 5.101, §3(g). They are proposing to use rates ranging
from +20% to 100% above the benchmark by territory for dwelling
allied lines insurance.

Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to Art. 5.101, §3(h), is made with
the Chief Actuary, Phil Presley, at the Texas Department of Insurance,
MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within 30 days
after publication of this notice.

TRD-9803845
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 17, 1998

♦ ♦ ♦
Notice of Public Hearing

The Commissioner of Insurance will hold public hearings on April
16, 1998, at 9:00 a.m. in Room 100 of the Texas Department
of Insurance Building, 333 Guadalupe Street in Austin, Texas, to
consider a petition by the Texas Windstorm Insurance TWIA (TWIA)
requesting approval of (i) a reinsurer to provide per risk reinsurance
coverage to TWIA policyholders as authorized in Article 21.49, §8E
of the Insurance Code (Docket No. 2350); and (ii) the payment to
the TWIA that may be included in the total premium charged by the
TWIA for per risk reinsured excess coverage as authorized in Article
21.49, §8E of the Insurance Code (Docket No. 2351). The legislature
in 1997 passed H.B. 1853 which enacted a new §8E in Article 21.49
of the Insurance Code (Acts 1997, 75th Leg., ch. 642, §4, eff.
Sept. 1, 1997) authorizing the TWIA to issue a policy of windstorm
and hail insurance that includes coverage for an amount in excess
of the maximum limit of liability approved by the Commissioner
pursuant to Article 21.49, §8D of the Insurance Code. This will
enable TWIA policyholders who need limits of liability in excess
of the maximum limits of liability currently available through the
TWIA to purchase additional windstorm and hail insurance coverage
from the TWIA up to the amount of reinsured excess coverage
available to the individual risk under the reinsured excess coverage
program. Currently, this additional coverage is only available through
the non-regulated surplus lines market at generally higher costs.
Under Article 21.49, §8E(a), the TWIA must obtain such reinsured
excess coverage from a reinsurer approved by the Commissioner.
Article 21.49, §8E(b) provides that the premium charged by the
Association for the excess coverage shall be equal to the amount of the
reinsurance premium charged to the Association by the reinsurer, plus
any payment to the Association that is approved by the Commissioner.
Article 21.49, §8E(c) provides that the Commissioner shall adopt
rules as necessary to implement the new reinsured excess coverage
program. These rules are proposed in 28 TAC §5.4016 (Per Risk
Reinsured Excess Coverage) published in the March 13, 1998 edition
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of the Texas Register(23 TexReg 2712) and are also scheduled for a
hearing for consideration of adoption by the Commissioner on April
16, 1998, under Docket No. 2345.

The hearings are held pursuant to Article 21.49, §5A of the Insurance
Code, which provides that the Commissioner, after notice and hearing,
may issue any orders considered necessary to carry out the purposes
of Article 21.49 (Texas Windstorm Insurance Association Act),
including, but not limited to, maximum rates, competitive rates, and
policy forms. Any person may appear to testify for or against the
proposed reinsurer and/or the proposed payment. Copies of the TWIA
petition are available for review in the Office of the Chief Clerk,
Texas Department of Insurance, 333 Guadalupe Street, Austin, Texas,
78714-9104. To request copies of the petition, please contact Angie
Arizpe at (512) 463-6326 (refer to Reference No. P-1297-41).

TRD-9803946
Lynda Nesenholtz
Assistant General Counsel
Texas Department of Insurance
Filed: March 18, 1998

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.

Application for incorporation in Texas of Prime Healthcare Manage-
ment, LLC, a domestic third party administrator. The home office is
Houston, Texas.

Application for admission to Texas of Managed Pharmacy Benefits,
Inc., a foreign third party administrator. The home office is St. Louis,
Missouri.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-9803675
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 13, 1998

♦ ♦ ♦
The following third party administrator (TPA) applications have
been filed with the Texas Department of Insurance and are under
consideration.

Application for admission to Texas of Allied Specialty Care Services,
Inc., a foreign third party administrator. The home office is Plantation,
Florida.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-9803873
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: March 17, 1998

♦ ♦ ♦

Middle Rio Grande Development Council
Bidder’s Conference

Request for Proposals (RFP): The Middle Rio Grande Workforce De-
velopment Board is seeking proposals for the staffing and manage-
ment of its workforce centers, under a cost reimbursement contract,
incorporating, at a minimum, JTPA, JOBS, Food Stamps Employ-
ment and Training, Employment Services, and Child Care Manage-
ment Services. Archetype, Incorporated has been selected as an in-
dependent consulting firm to manage the procurement process for the
Board. Copies of the RFP may be obtained by faxing a request to Don
Shepard, President of Archetype, Incorporated at (512) 343-7392.

Proposals will be accepted until 5:00 p.m. on April 24, 1998 at the
offices of Mark Schiffgens, CPA at 940 E. 51st Street, in Austin,
Texas, 78751. A bidders conference will be held on Tuesday, March
24, 1998 at 1:00 p.m. At the Holiday Inn, Rose Room located at 920
E. Main Street in Uvalde, Texas, to release the RFP and answer any
questions regarding the bidding process. This bidder’s conference
is not mandatory and interested parties that are unable to travel to
the conference may pose questions via fax at the number provided
above until one week before the proposals are due. Answers to
questions submitted by individual agencies will be shared, via fax,
to all prospective bidders, usually within one week of receipt by
Archetype, Inc., MRGWDB reserves the right to accept or reject any
proposals.

TRD-9803570
Leodoro Martinez
Executive Director
Middle Rio Grande Development Council
Filed: March 12, 1998

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Enforcement Orders

An agreed order was entered regarding OSCAR AND SON SAND-
BLASTING AND PAINTING, Docket Number 97-0844-AIR-E; Ac-
count Number EB-0796-C on February 25, 1998 assessing $1,000 in
administrative penalties with $200 deferred.

Information concerning any aspect of this order may be obtained
by contacting Kevin Cauble, TNRCC Enforcement Coordinator,
(512)239-1874, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding U.S. FILTER RECOVERY
SERVICES, INCORPORATED, Docket Number 97-0751-AIR-E;
Account CI-0138-D on February 25, 1998 assessing $6,500 in
administrative penalties with $1,300 deferred.

Information concerning any aspect of this order may be obtained
by contacting Miriam Hall, TNRCC Enforcement Coordinator,
(512)239-1044, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding DELHI GAS PIPELINE
CORPORATION, Docket Number 97-0484-AIR-E ; Account Number
FI-0008-M) on February 25, 1998 assessing $8,000 in administrative
penalties with $1,600 deferred.

Information concerning any aspect of this order may be obtained
by contacting Suzanne Walrath, TNRCC Enforcement Coordinator,
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(512)239-2134, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding ROBERT C. NOLEN DBA
NORTH RIDGE COMM-IND SITE, Docket Number 97-0511-PWS-
E; PWS Number 0270091 on February 25, 1998.

Information concerning any aspect of this order may be obtained by
contacting Sabelyn A. Pussman, TNRCC Enforcement Coordinator,
(512)239-6061, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding PECAN SHADOWS WATER
SUPPLY CORPORATION, Docket Number 97-0563-PWS-E; PWS
Number 1610014 on February 25, 1998 assessing $480 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting Tom Napier, TNRCC Enforcement Coordinator, (512)239-
6063, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF SPRINGLAKE,
Docket Number 96-1724-PWS-E; PWS Number 1400007 on Febru-
ary 25, 1998 assessing $3,500 in administrative penalties with $1,050
deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Napier, TNRCC Enforcement Coordinator, (512)239-
6063, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding A. SCHULMAN, INCORPO-
RATED, Docket Number 97-0850-IWD-E; Permit Number 00337 on
February 25, 1998 assessing $5,320 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Gilbert Angelle, TNRCC Enforcement Coordinator,
(512)239-4489, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding JAN PIETER DEVRIES
DBA SUN VALLEY DAIRY, Docket Number 97-0816-AGR-E;
Permit Number 03679 on February 25, 1998 assessing $3,440 in
administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Claudia A. Chaffin, TNRCC Enforcement Coordinator,
(512)239-4717, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding JOHNSON ROOFING
COMPANY, INCORPORATED, Docket Number 97-0568-IHW-E;
SWR Number 41933 on February 25, 1998 assessing $14,400 in
administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Anne Nyffenegger, TNRCC Enforcement Coordinator,
(512)239-2554, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding STERLING CHEMICALS,
INCORPORATED, Docket Number 97-0733-IHW-E; SWR Number
30285; EPA ID Number TX008079527 on February 25, 1998
assessing $19,600 in administrative penalties with $3,920 deferred.

Information concerning any aspect of this order may be obtained by
contacting John Sadler, TNRCC Enforcement Coordinator, (512)239-
6012, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF SAN ANTONIO,
Docket Number 97-0380-IHW-E; SWR Number 83541 on February
25, 1998 assessing $5,120 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Patricia C. Welton, TNRCC Staff Attorney, (512)239-3400
or John Sadler, TNRCC Enforcement Coordinator, (512)239-6012,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF SEGUIN, Docket
Number 96-1865-MSW-E; MSW Number 97 on February 25, 1998
assessing $20,640 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting William Foster, TNRCC Staff Attorney, (512)239-3407
or Seyed Miri, TNRCC Enforcement Coordinator, (512)239-6793,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding JOHN FIELDS DBA J.F.S.
STEEL FABRICATION, Docket Number 96-1943-MSW-E; TNRCC
ID Number 45512004; Enforcement ID Number 2989 on February
25, 1998.

Information concerning any aspect of this order may be obtained by
contacting Cecily Small Gooch, TNRCC Staff Attorney, (512)239-
2940 or Carol Piza, TNRCC Enforcement Coordinator, (512)239-
6729, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

A default order was entered regarding RAUL FLORES, Docket Num-
ber 96-0940-PST-E; TNRCC ID Number 55442; Enforcement ID
Number 5251 on February 25, 1998 assessing $6,600 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Lisa Newcombe, TNRCC Staff Attorney, (512)239-0674
or Srini Kusumanchi, TNRCC Enforcement Coordinator, (512)239-
5874, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding MOHAMMAD ARAMI
AND AL ABUSAFI, Docket Number 97-0090-PST-E; TNRCC ID
Number 28646; Enforcement ID Number 10139 on February 25, 1998
assessing $5,400 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lisa Newcombe, TNRCC Staff Attorney, (512)239-2269
or Craig Carson, TNRCC Enforcement Coordinator, (512)239-2175,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding GLORIA VERA, Docket
Number 97-0622-PST-E; Enforcement ID Number 5244; Facility
ID Number 54971 on February 25, 1998 assessing $3,200 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Walter Ehresman, TNRCC Staff Attorney, (512)239-0573
of Craig Carson, TNRCC Enforcement Coordinator, (512)239-2175,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding BENEFICIAL LAND MAN-
AGEMENT, Docket Number 97-0954-SLG-E; Registration Number
710721; Enforcement ID Number 11796 on February 25, 1998.

Information concerning any aspect of this order may be obtained
by contacting Roxanne Cook, TNRCC Enforcement Coordinator,
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(512)239-4496, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

A default order was entered regarding GARY THOMPSON, Docket
Number 97-0886-OSI-E; TNRCC ID Number 5500; Enforcement
ID Number 11956 on February 25, 1998 assessing $14,720 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Cecily Small Gooch, TNRCC Staff Attorney, (512)239-
2940 or Merrilee Mears, TNRCC Enforcement Coordinator,
(512)239-4490, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

TRD-9803849
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 17, 1998

♦ ♦ ♦
Notice of Availability of a Model Cooperative Agreement

A model cooperative agreement has been created in response to public
comment received in annual public hearing on actions the Texas
Natural Resource Conservation Commission should take to protect the
Edwards Aquifer from pollution under Texas Water Code, §26.046.
Specifically, the commenters suggested delegation of approval (or
denial) and enforcement authority to certain local agencies that have
sufficient resources to implement the review and approval process.
According to some commenters, such delegation would enhance
environmental protection and speed up the review and approval of
water pollution abatement plans. The model cooperative agreement
would be entered into between the executive director and local
governments. Under the agreement, the executive director delegates
the review, approval, inspection, and enforcement of Edwards Aquifer
Protection Plans to local governments that have sufficient resources
and jurisdiction to perform those responsibilities. Such agreements
would be entered into under Texas Water Code, §§26.175, 5.229, and
7.351. If you would like a copy of the model cooperative agreement
or have any questions regarding the agreement, please contact Kay
Hricik, Staff Attorney, at (512) 239-0158.

TRD-9803919
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: March 18, 1998

♦ ♦ ♦
The Texas Natural Resource Conservation Commission (TNRCC)
Staff is providing an opportunity for written public comment on the
listed Default Orders. The TNRCC Staff proposes Default Orders
when the Staff has sent an Executive Director’s Preliminary Report
and Petition (EDPRP) to an entity outlining the alleged violations; the
proposed penalty; and the proposed technical requirements necessary
to bring the entity back into compliance, and the entity fails to request
a hearing on the matter within 20 days of its receipt of the EDPR.
Similar to the procedure followed with respect to Agreed Orders
entered into by the executive director of the TNRCC pursuant to the
Texas Water Code, §7.075, this notice of the proposed orders and
the opportunity to comment is published in theTexas Registerno
later than the 30th day before the date on which the public comment
period closes, which in this case isApril 25, 1998. The TNRCC
will consider any written comments received and the TNRCC may
withdraw or withhold approval of a Default Order if a comment

discloses facts or consideration that indicate that the consent to the
proposed Default Order is inappropriate, improper, inadequate, or
inconsistent with the requirements of the statutes and rules within the
TNRCC’s jurisdiction, or the TNRCC’s orders and permits issued
pursuant to the TNRCC’s regulatory authority. Additional notice of
changes to a proposed Default Order is not required to be published
if those changes are made in response to written comments.

A copy of each of the proposed Default Orders is available for public
inspection at both the TNRCC’s Central Office, located at 12100 Park
35 Circle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239-
3400 and at the applicable Regional Office listed as follows. Written
comments about the Default Orders should be sent to the attorney
designated for the Default Order at the TNRCC’s Central Office at
P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and must be
received by 5:00 p.m. on April 25, 1998. Written comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The TNRCC attorneys are available to discuss the Default Orders
and/or the comment procedure at the listed phone numbers; however,
comments on the Default Order should be submitted to the TNRCC
in writing .

(1) COMPANY: Charles F. Piar dba Cozy Water Works; DOCKET
NUMBER: 96-0535-PWS-E; ACCOUNT NUMBER: 0570142; LO-
CATION: Glenn Heights, Dallas County, Texas; TYPE OF FA-
CILITY: public drinking water system; RULES VIOLATED: 30
TAC §290.106(a)(1) by failing to prepare a plan showing the site
at which samples will be collected for bacteriological analysis; 30
TAC §290.46(f)(2) by failing to maintain a record of the weekly
disinfectant residual tests; 30 TAC §290.113 by providing water
which exceeds the TNRCC’s secondary standards for sulfate and
total dissolved solids; 30 TAC §290.45(b)(1) by failing to provide
a well capacity of 0.6 gallon per minute per connection; 30 TAC
§290.41(c)(1)(F) by failing to protect the facilities by establishing a
150-foot radius sanitary control easement prohibiting all septic tanks
within 50 feet of the well and all open-jointed drainfields within
150-foot radius of each well; 30 TAC §290.41(c)(3)(J) by failing to
provide the well with a concrete sealing block extending at least three
feet from the well casing in all directions; 30 TAC §290.41(c)(3)(N)
by failing to provide each well with a flow measuring device to mea-
sure production yields and provide for the accumulation of water
production data; 30 TAC §290.43(c) by failing to provide a water
storage reservoir which complies with the American Water Works
Association standards; 30 TAC §290.43(c)(2) by failing to equip the
water storage reservoir with a 30-inch diameter access opening that
overlaps the curbing direction and is capable of being locked; 30 TAC
§290.43(c)(3) by failing to provide the overflow on the water storage
reservoir with a hinged flap valve; 30 TAC §290.43(c)(5) by failing to
locate the inlet and outlet connections to the ground storage tank so as
to prevent short-circuiting or stagnation; 30 TAC §290.46(p) by fail-
ing to inspect the ground storage and pressure tanks on an annual ba-
sis and maintain records of those inspections; 30 TAC §290.43(e) by
failing to enclose all potable water storage tanks and pressure main-
tenance facilities in an intruder-resistant fence with lockable gates;
30 TAC §290.43(d)(9) by installing more than three pressure tanks at
one site without prior approval from the TNRCC; 30 TAC §290.46(i)
by failing to have an agreement with each customer that would allow
an inspection of individual water system facilities prior to providing
service and periodically to prevent cross-connections or other unde-
sirable plumbing practices; 30 TAC §290.46(n) by failing to maintain
an up-to-date map of the distribution system at the facility; 30 TAC
§290.46(w) by failing to post a legible sign at each of the facilities;
30 TAC §290.42(i) by failing to use treatment chemicals and me-
dia which conform to American Water Works Association/National
Sanitation Foundation Standard 60 for direct additives and Standard
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61 for indirect additives; PENALTY: $8,990; STAFF ATTORNEY:
Tracy Harrison, Litigation Support Division, MC 175, (512) 239-
1736; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
Texas 76010-6499, (817) 469-6750.

(2)COMPANY: East Loop Subdivision Home Owner’s Associa-
tion; DOCKET NUMBER: 97-0466-MWD-E; ACCOUNT NUM-
BER: 8585; LOCATION: Lufkin, Angelina County, Texas; TYPE OF
FACILITY: wastewater treatment facility; RULES VIOLATED: Texas
Water Code, §26.121(c), TNRCC Permit Number 11949-001 by fail-
ing to maintain the facility’s daily average total suspended solids per-
mit limit of 20 milligrams per liter; Texas Water Code, §;26.0135(h),
26.0291, and 26.121(c), 30 TAC Chapter 305, Subchapter M, and
TNRCC Permit Number 11949-001, Other Requirement Number 2
by failing to pay required waste water treatment inspection fees and
water quality assessment fees; 30 TAC § 317.4(b)(1), Texas Water
Code, §26.121(c), and TNRCC Permit Number 11949-001, Opera-
tional Requirement Number 1 by failing to have a bar screen at the
head of the facility; 30 TAC §317.4(f)(2)(D)(ii); Texas Water Code,
§26.121(c) and TNRCC Permit Number 11949-001, Operational Re-
quirement Number 1 by failing to properly maintain the operation of
all required blowers; PENALTY: $4,080; STAFF ATTORNEY: Cecily
Small Gooch, Litigation Support Division, MC 175, (512) 239-2940;
REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont,
Texas 77703-1892, (409) 898-3838.

TRD-9803909
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: March 18, 1998

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to Texas Water
Code (the Code), §7.075, which requires that the TNRCC may not
approve these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of
the proposed orders and of the opportunity to comment must be
published in theTexas Registerno later than the 30th day before
the date on which the public comment period closes, which in
this case isApril 26, 1998. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withhold approval of an AO if a comment discloses
facts or considerations that indicate the proposed AO is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
Code, the Texas Health and Safety Code (THSC), and/or the Texas
Clean Air Act (the Act). Additional notice is not required if changes
to an AO are made in response to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated
for each AO at the TNRCC’s Central Office at P.O. Box 13087,
Austin, Texas 78711-3087 and must bereceived by 5:00 p.m. on
April 26, 1998. Written comments may also be sent by facsimile
machine to the enforcement coordinator at (512) 239-2550. The
TNRCC enforcement coordinators are available to discuss the AOs
and/or the comment procedure at the listed phone numbers; however,

§7.075 provides that comments on the AOs should be submitted to
the TNRCC in writing.

(1)COMPANY: BJ Services Company, U.S.A.; DOCKET NUMBER:
97-0911-IHW-E; IDENTIFIER: Solid Waste Registration Number
39885; LOCATION: Brownfield, Terry County, Texas; TYPE OF
FACILITY: oil well treatment; RULE VIOLATED: none, this order
continues the requirements of an agreed order issued on October
4, 1990 to a previous owner; PENALTY: $0; ENFORCEMENT
COORDINATOR: Thomas Jecha, (512) 239-2576; REGIONAL
OFFICE: 4630 50th Street, Suite 600, Lubbock, Texas 79414-3509,
(806) 796-7092.

(2)COMPANY: David Buchanan dba Buchanan’s Auto Sales;
DOCKET NUMBER: 97-1067-AIR-E; IDENTIFIER: Account
Number DB-2437-N; LOCATION: Dallas, Dallas County, Texas;
TYPE OF FACILITY: used car lot; RULE VIOLATED: 30 TAC
§114.1(c)(1) and the Act, §382.085(b), by offering for sale a
vehicle with missing required emission control systems or devices;
PENALTY: $500; ENFORCEMENT COORDINATOR: Mike Smith-
son, (817) 469-6750; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(3)COMPANY: Alfred Haas dba Chaney Point RV Park; DOCKET
NUMBER: 97-1168-PWS-E; IDENTIFIER: Public Water Supply
Number 2500050; LOCATION: near Alba, Wood County, Texas;
TYPE OF FACILITY: public drinking water; RULE VIOLATED:
30 TAC §290.39(d), by failing to submit "as-built" plans of the
existing system; 30 TAC §290.41(c)(3)(A), by failing to submit
to the commission the well completion data; 30 TAC §290.46(e),
(f)(1)(A), and (f)(2), by failing to operate the system under the direct
supervision of a certified water works operator, by failing to maintain
a chlorine residual of 0.2 milligrams per liter, and by failing to employ
a chlorine residual test kit that uses the diethyl-p-phenylenediamine
method; 30 TAC §290.106(a), by failing to collect bacteriological
samples; and 30 TAC §290.45(b)(1)(C), by failing to provide a
facility with adequate well and pressure tank capacities; PENALTY:
$550; ENFORCEMENT COORDINATOR: Gilbert Angelle, (512)
239-4489; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas
75701-3756, (903) 535-5100.

(4)COMPANY: Gerald Oosten dba G & P Holsteins; DOCKET
NUMBER: 97-0960-AGR-E; IDENTIFIER: Permit Number 03142;
LOCATION: near Hico, Erath County, Texas; TYPE OF FACILITY:
dairy; RULE VIOLATED: 30 TAC §321.31, Permit Number 03142,
and the Code, §26.121, by discharging waste into or adjacent to
water in the State of Texas; PENALTY: $3,920; ENFORCEMENT
COORDINATOR: Claudia Chaffin, (512) 239-4717; REGIONAL
OFFICE: 1101 East Arkansas Lane, Arlington, Texas 76010-6499,
(817) 469-6750.

(5)COMPANY: Hercules Marine Services Corporation; DOCKET
NUMBER: 97-0575-AIR-E; IDENTIFIER: Account Number BL-
0118-V; LOCATION: Freeport, Brazoria County, Texas; TYPE OF
FACILITY: barge cleaning and repair plant; RULE VIOLATED:
30 TAC §115.542(b)(1) and the Act, §382.085(b), by cleaning
eight barges without the required control equipment; PENALTY: $0;
ENFORCEMENT COORDINATOR: Miriam Hall, (512) 239-1044;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(6)COMPANY: Ikard & Newsom; DOCKET NUMBER: 97-1120-
AIR-E; IDENTIFIER: Account Number EE-0971-V; LOCATION:
El Paso, El Paso County, Texas; TYPE OF FACILITY: fuel
distribution store; RULE VIOLATED: 30 TAC §115.252(1) and the
Act, §382.085(b), by placing, storing, and/or holding in a stationary
tank, reservoir, or other container gasoline which may ultimately be
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used in a motor vehicle in the El Paso area with a Reid Vapor
Pressure greater than 7.0 pounds per square inch absolute; and
30 TAC §114.13(a) and the Act, §382.085(b), by offering for sale
gasoline for use as motor vehicle fuel which failed to have the
minimum oxygen content of 2.7% by weight; PENALTY: $2,500;
ENFORCEMENT COORDINATOR: Stacey Young, (512) 239-1899;
REGIONAL OFFICE: 7500 Viscount Boulevard, Suite 147, El Paso,
Texas 79925-5633, (915) 778-9634.

(7)COMPANY: Bob Jansen and Nanne Devries; DOCKET NUM-
BER: 97-0918-AGR-E; IDENTIFIER: Enforcement Identification
Number 11684; LOCATION: Evant, Hamilton County, Texas; TYPE
OF FACILITY: dairy; RULE VIOLATED: 30 TAC §321.31 and the
Code, §26.121, by allowing an unauthorized discharge of waste/
wastewater; and 30 TAC §321.33(e), by failing to construct adequate
waste control facilities; PENALTY: $4,928; ENFORCEMENT CO-
ORDINATOR: Claudia Chaffin, (512) 239-4717; REGIONAL OF-
FICES: 1101 East Arkansas Lane, Arlington, Texas 76010-6499,
(817) 469-6750 and 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7807, (254) 751-0335.

(8)COMPANY: Jones and Sons Auto Sales; DOCKET NUMBER:
97-1139-AIR-E; IDENTIFIER: Account Number KB-0155-D; LO-
CATION: Terrell, Kaufman County, Texas; TYPE OF FACILITY:
used car lot; RULE VIOLATED: 30 TAC §114.1(c)(1) and the Act,
§382.085(b), by offering a vehicle for sale without the required emis-
sion control systems and/or devices; PENALTY: $750; ENFORCE-
MENT COORDINATOR: David Edge, (512) 239-1779; REGIONAL
OFFICE: 1101 East Arkansas Lane, Arlington, Texas 76010-6499,
(817) 469-6750.

(9)COMPANY: Ms. Gita Kiani; DOCKET NUMBER: 97-0845-
PST-E; IDENTIFIER: Petroleum Storage Tank Facility Identification
Number 58198; LOCATION: The Colony, Denton County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC §334.50(b)(1)(A), by failing to provide
proper release detection for the underground storage tank (UST)
systems; 30 TAC §334.50(b)(2)(A), by failing to provide proper
release detection for the pressurized piping associated with the
UST systems; 30 TAC §334.7(d)(3), by failing to provide amended
registration for any change or additional information regarding USTs
within 30 days from the date of the occurrence of the change or
addition, or within 30 days of the date on which the owner or operator
first became aware of the change or addition, as applicable; 30 TAC
§334.22(a), by failing to pay annual facility fees for USTs; and the
Code, §26.121, by allowing a discharge of waste into or adjacent to
the waters; PENALTY: $8,800; ENFORCEMENT COORDINATOR:
Sushil Modak, (512) 239-2142; REGIONAL OFFICE: 1101 East
Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(10)COMPANY: Joseph Wayne Kittrell; DOCKET NUMBER: 96-
1917-SLG-E; IDENTIFIER: Registration Number 22105; LOCA-
TION: Corsicana, Navarro County, Texas; TYPE OF FACILITY:
waste transporter; RULE VIOLATED: 30 TAC §312.143, Registra-
tion Number 22105, and the Code, §26.121, by allowing an unau-
thorized discharge of waste; and 30 TAC §312.145(a), by failing to
maintain a record in the form of a trip ticket of each individual col-
lection and deposit; PENALTY: $5,060; ENFORCEMENT COOR-
DINATOR: Merrilee Mears, (512) 239-4490; REGIONAL OFFICE:
1101 East Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-
6750.

(11)COMPANY: Koppers Industries, Inc.; DOCKET NUMBER:
97-0868-IHW-E; IDENTIFIER: Solid Waste Registration Number
83899; LOCATION: Somerville, Burleson County, Texas; TYPE OF
FACILITY: railroad tie treatment; RULE VIOLATED: The Code,

§26.121, by allowing off-site discharge of contaminated surface
water runoff from the treated tie drying area; PENALTY: $600;
ENFORCEMENT COORDINATOR: J. Mac Vilas, (512) 239-2557;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7807, (254) 751-0335.

(12)COMPANY: William E. Hartzog dba Lone Willow Mobile Home
Park; DOCKET NUMBER: 97-1148-MWD-E; IDENTIFIER: Permit
Number 12917-001; LOCATION: Spring, Harris County, Texas;
TYPE OF FACILITY: wastewater treatment; RULE VIOLATED:
Permit Number 12917-001 and the Code, §26.121, by exceeding
the ammonia-nitrogen daily average permit limit; PENALTY: $0;
ENFORCEMENT COORDINATOR: Bill Main, (512) 239-4481;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(13)COMPANY: Owens Corning formerly Western Fiberglass of
Texas, Incorporated; DOCKET NUMBER: 97-0623-AIR-E; IDEN-
TIFIER: Account Number AA-0044-U; LOCATION: near Palestine,
Anderson County, Texas; TYPE OF FACILITY: fiberglass manufac-
turing plant; RULE VIOLATED: 30 TAC §116.115(a), Permit Num-
ber 29282, and the Act, §382.085(b), by exceeding the permit allow-
able limits for particulate matter (PM), carbon monoxide (CO), and
volatile organic compounds (VOCs) listed in the maximum allowable
emissions rate table (MAERT) for the furnace stack, by exceeding
the permit allowable limits for phenol, nitrogen oxide, sulfur diox-
ide (SO

2
), VOCs, and CO listed in the MAERT for the forming/

cooling stack, by exceeding the permit allowable limits for PM, SO
2
,

and CO listed in the MAERT for the curing oven stack, and by fail-
ing to operate and maintain a continuous emission monitor (CEM)
to determine opacity for the furnace stack; and 30 TAC §101.20(1),
40 Code of Federal Regulations §60.293(b)(3) and (c)(1), and the
Act, §382.085(b), by exceeding the New Source Performance Stan-
dards PM limit and by failing to operate and maintain a CEM to
determine opacity for the furnace stack; PENALTY: $70,600; EN-
FORCEMENT COORDINATOR: Suzanne Walrath, (512) 239-2134;
REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535-5100.

(14)COMPANY: Phelps Dodge Magnet Wire Company; DOCKET
NUMBER: 97-0820-AIR-E; IDENTIFIER: Account Number EE-
0377-Q; LOCATION: El Paso, El Paso County, Texas; TYPE
OF FACILITY: wire coating plant; RULE VIOLATED: 30 TAC
§116.115(a), Permit Number 19215, and the Act, §382.085(b), by
failing to complete testing using approved methodologies on four
catalytic ovens; PENALTY: $6,000; ENFORCEMENT COORDINA-
TOR: Sheila Smith, (512) 239-1670; REGIONAL OFFICE: 7500
Viscount Boulevard, Suite 147, El Paso, Texas 79925-5633, (915)
778-9634.

(15)COMPANY: Daniel R. Priest; DOCKET NUMBER: 96-0302-
PST-E; IDENTIFIER: Enforcement Identification Number 5094; LO-
CATION: Smithville, Bastrop County, Texas; TYPE OF FACILITY:
former retail gas facility; RULE VIOLATED: 30 TAC §334.7(a)(1),
by failing to register with the commission, on authorized commission
forms, USTs in existence on or after September 1, 1987; 30 TAC
§334.22(a), by failing to pay annual facility fees for USTs; 30 TAC
§334.50(b)(1)(A), by failing to provide proper release detection for
UST systems; 30 TAC §334.50(b)(2)(B), by failing to monitor piping
which conveys regulated substances under suction flow in an UST
system in a manner designed to detect releases from any portion of
the piping system; and 30 TAC §334.54(d)(1)(B), by failing to per-
manently remove from service USTs which have been temporarily
removed from service for longer than 12 months; PENALTY: $600;
ENFORCEMENT COORDINATOR: Mick Wilson, (512) 239-2228;
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REGIONAL OFFICE: 1921 Cedar Bend, Suite 150, Austin, Texas,
78758-5336, (512) 339-2929.

(16)COMPANY: Bill Ivey dba Terlingua Ghost Town; DOCKET
NUMBER: 97-0555-PWS-E; IDENTIFIER: Enforcement Identifica-
tion Number 6143; LOCATION: Terlingua, Brewster County, Texas;
TYPE OF FACILITY: public drinking water; RULE VIOLATED: 30
TAC §290.120(b)(1) and (c)(5), by failing to complete a lead and
copper sample site selection form and by failing to collect and sub-
mit samples from the facility for lead and copper; PENALTY: $630;
ENFORCEMENT COORDINATOR: Tom Napier, (512) 239-6063;
REGIONAL OFFICE: 7500 Viscount Boulevard, Suite 147, El Paso,
Texas 79925-5633, (915) 778-9634.

(17)COMPANY: Valero Refining Company; DOCKET NUMBER:
97-0358-IHW-E; IDENTIFIER: Solid Waste Registration Number
30478; LOCATION: Corpus Christi, Nueces County, Texas; TYPE
OF FACILITY: petroleum refinery; RULE VIOLATED: 30 TAC
§335.4 and the Code, §26.121, by causing soil and ground water con-
tamination as a result of unauthorized discharges from petroleum stor-
age, transfer, or process areas; PENALTY: $6,400; ENFORCEMENT
COORDINATOR: J. Mac Vilas, (512) 239-2557; REGIONAL OF-
FICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-
5503 (512) 980-3100.

TRD-9803826
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservaation Commission
Filed: March 17, 1998

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to the Texas
Water Code (TWC), §7.075. Section 7.705 requires that before the
TNRCC may approve these AOs, the TNRCC shall allow the public
an opportunity to submit written comments on the proposed AOs.
Section 7.075 requires that notice of the opportunity to comment
must be published in the Texas Register not later than the 30th day
before the date on which the public comment period closes, which
in this case isApril 25, 1998. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withdraw or hold approval of an AO if a comment
discloses facts or considerations that the consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the TNRCC’s Orders and permits issued
pursuant to the TNRCC’s regulatory authority. Additional notice of
changes to a proposed AO is not required to be published if those
changes are made in response to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about these AOs should be sent to the attorney designated for each
AO at the TNRCC’s Central Office at P.O. Box 13087, MC 175,
Austin, Texas 78711-3087 and must bereceived by 5:00 p.m. on
April 25, 1998. Written comments may also be sent by facsimile
machine to the attorney at (512) 239-3434. The TNRCC attorneys
are available to discuss the AOs and/or the comment procedure at the
listed phone numbers; however, §7.075 provides that comments on
the AOs should be submitted to the TNRCC inwriting.

(1)COMPANY: Danny J. Bowen dba Dan-D Auto Sales; DOCKET
NUMBER: 97-0924-AIR-E; ACCOUNT NUMBER: TA-3598-W;
LOCATION: Euless, Tarrant County, Texas; TYPE OF FACILITY:
used car sales lot; RULES VIOLATED: 30 TAC §114.1(c)(1) and
Texas Health and Safety Code, §382.085(b) by offering for sale a
vehicle with missing required emission control systems; PENALTY:
$500; STAFF ATTORNEY: Barbara Lazard, Litigation Support
Division, MC 175, (512) 239-0674; REGIONAL OFFICE: 1101 East
Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(2)COMPANY: George Derrick dba Cougar Country Water Sys-
tem; DOCKET NUMBER: 96-0584-PWS-E; ACCOUNT NUMBER:
1210019; LOCATION: Jasper County, Texas; TYPE OF FACIL-
ITY: public drinking water system; RULES VIOLATED: 30 TAC
§290.41(c)(3)(M) by failing to provide a suitable sampling tap to
facilitate the collection of samples for chemical and bacteriological
analysis directly from the well; 30 TAC §290.41(c)(3)(N) by failing
to provide a well with a flow measuring device to measure produc-
tion yields and to provide for the accumulation of water production
data; 30 TAC §290.42(e)(4) by failing to select and install proper
disinfection equipment so that continuous and effective disinfection
could be secured under all conditions; 30 TAC §290.43(c) by failing
to provide a ground storage tank that is in compliance with Amer-
ican Water Works Association standards; 30 TAC §290.43(d)(3) by
failing to provide pressure tank with facilities for maintaining the
air-water-volume at the design water level and working pressure;
30 TAC §290.45(b)(1)(C) by failing to provide two or more service
pumps; 30 TAC §290.46(f)(2) by failing to perform weekly chlorine
residual tests on water collected from representative locations within
the distribution system using a test kit which employs a diethyl-p-
phenylenediamine indicator, and by failing to maintain a record of
these test results for at least three years; 30 TAC §290.46(i) by fail-
ing to have an adequate plumbing ordinance, regulations, or service
agreement with provisions for proper enforcement to insure that nei-
ther cross-connections nor other unacceptable plumbing practices are
permitted; 30 TAC §290.46(n) by failing to continuously update the
map of the distribution system so that valves and mains could be
easily located during emergencies; 30 TAC §290.46(p) by failing to
record the results of annual inspections of the storage tanks and pres-
sure tanks, and by failing to maintain the records for at least five
years so that they are available for review by commission staff dur-
ing annual sanitary surveys; 30 TAC §290.46(w) by failing to post
a legible ownership sign at each production, treatment, and storage
facility; 30 TAC §290.41(c)(1)(F) by failing to secure sanitary control
easements covering the land within 150 feet of the locations of the
two wells, and by failing to record such deed records at the county
courthouse; 30 TAC §290.42(i) by using chemicals in the treatment
of water that do not conform to American National Standards Insti-
tute/National Sanitation Foundation; 30 TAC §290.44(d)(4) by failing
to provide accurate metering devices at each service connection; 30
TAC §290.41(c)(3)(O) by failing to protect a well with an intruder-
resistant fence to exclude possible contamination or damage to the
facilities by trespassers; 30 TAC §290.44(c) by failing to meet the
minimum water line size requirements; 30 TAC §290.45(b)(1)(C) by
failing to provide a total storage capacity of 200 gallons per connec-
tion; 30 TAC §290.46(j) by failing to complete a customer service
inspection certification prior to providing continuous water service to
new construction, on any existing service when the water purveyor
has reason to believe that cross-connections or other unacceptable
plumbing practices exist, or after any material improvement, correc-
tion, or addition to the private plumbing facilities, and by failing to
keep copies of properly completed inspection certifications on file for
at least ten years and available for review, upon request, by the com-
mission; 30 TAC §290.46(m) by failing to initiate a maintenance pro-
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gram to facilitate cleanliness and improve the general appearance; 30
TAC §290.120(c)(5) and Texas Health and Safety Code, §341.031 by
failing to submit to the commission required tap samples; PENALTY:
$23,430; STAFF ATTORNEY: Cecily Small Gooch, Litigation Sup-
port Division, MC 175, (512) 239-2940; REGIONAL OFFICE: 3870
Eastex Freeway, Suite 110, Beaumont, Texas 77703-1892, (409) 898-
3838.

(3)COMPANY: James Carter; DOCKET NUMBER: 96-1301-PST-
E; ACCOUNT NUMBER: 11372; LOCATION: Westminster, Collin
County, Texas; TYPE OF FACILITY: underground storage tanks;
RULES VIOLATED: 30 TAC §334.50(b)(1)(A) and the Texas Water
Code, §26.3475(c)(1) by failing to provide proper release detection
for the underground storage tanks; 30 TAC §334.50(b)(2)(B) and
the Texas Water Code, §26.3475(b) by failing to provide proper re-
lease detection for the suction piping associated with the underground
storage tank systems; 30 TAC §334.51(b)(2)(A) and the Texas Water
Code, §26.3475(c)(2) by failing to provide proper tight-fill fittings
for the underground storage tank systems; 30 TAC §334.51(b)(2)(B)
and the Texas Water Code, §26.3475(c)(2) by failing to provide
proper spill containment equipment for the underground storage
tank systems; 30 TAC §334.51(b)(2)(C) and the Texas Water Code,
§26.3475(c)(2) by failing to provide proper overfill prevention equip-
ment for the underground storage tank systems; 30 TAC §334.7(d)(3)
and the Texas Water Code, §26.346(a) by failing to provide written
notice to the executive director of any change or additional informa-
tion concerning the underground storage tank systems within 30 days
from the date of the occurrence of the change or addition, or within
30 days of the date on which the owner or operator first became
aware of the change or addition; 30 TAC §334.22(a) by failing to
pay annual facility fees for the underground storage tanks at the time
and in the manner and amount provided; and 30 TAC §115.241 and
the Texas Health and Safety Code, §382.085(b) by failing to install
an approved Stage II vapor recovery system; PENALTY: $17,200;
STAFF ATTORNEY: Booker Harrison, Litigation Support Division,
MC 175, (512) 239-4113; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 469-6750.

(4)COMPANY: Fast Lube-Tigua; DOCKET NUMBER: 97-0769-
AIR-E; ACCOUNT NUMBER: EE-0880-C; LOCATION: El Paso,
El Paso County, Texas; TYPE OF FACILITY: gasoline dispensing
station; RULES VIOLATED: 30 TAC §114.13(a) and Texas Health
and Safety Code, §382.085(b) by supplying gasoline for use as mo-
tor vehicle fuel with an oxygen content of less than 2.7% by weight;
PENALTY: $1,500; STAFF ATTORNEY: William Foster, Litigation
Support Division, MC 175, (512) 239-3407; REGIONAL OFFICE:
7500 Viscount Boulevard, Suite 147, El Paso, Texas 79925-5633,
(915) 778-9634.

(5)COMPANY: The Texas Department of Public Safety; DOCKET
NUMBER: 97-0689-PST-E; ACCOUNT NUMBER: 11510; LOCA-
TION: Ozona, Crockett County, Texas; TYPE OF FACILITY: under-
ground storage tanks; RULES VIOLATED: 30 TAC§334.7(d)(3) by
failing to amend underground storage tank registration information
regarding operational status and/or upgrade status within 30 days
from the date of the occurrence of the change to the underground
storage tank; 30 TAC §334.54(d)(1)(B) by failing to permanently
remove from service a underground storage tank which has been
temporarily removed from service for longer than 12 months; 30
TAC §334.77(b)(a)(5) by failing to measure for the presence of a
release where contamination is most likely to be present at the un-
derground storage tank site; 30 TAC §334.22(a) by failing to pay
annual underground storage tank facility fees; 30 TAC §334.128(a)
by failing to pay annual above-ground storage tank facility fees; 30
TAC §335.323 by failing to pay hazardous waste generation fees;

PENALTY: $28,800; STAFF ATTORNEY: Cecily Small Gooch, Lit-
igation Support Division, MC 175, (512) 239-2940; REGIONAL OF-
FICE: 301 West Beauregard Avenue, Suite 202, San Angelo, Texas
76903-6326, (915) 655-9479.

(6)COMPANY: Rodolfo Nunez dba Williams Body Shop; DOCKET
NUMBER: 96-1505-AIR-E; ACCOUNT NUMBER: EE1472O; LO-
CATION: El Paso, El Paso County, Texas; TYPE OF FACILITY:
vehicle repair and refinishing shop; RULES VIOLATED: 30 TAC
§106.436(1) and §116.110(a) and Texas Health and Safety Code,
§382.0518(a) and §382.085(b) by constructing or modifying the plant
without first obtaining a permit or complying with the registration
requirements of former TNRCC Standard Exemption 124 (now 30
TAC §106.436(1)); 30 TAC §116.115(a) and Texas Health and Safety
Code, §382.085(b) by failing to have a paint booth, a paint booth
stack, and exhaust ventilation; 30 TAC §115.426(a)(1)(B) and Texas
Health and Safety Code,§382.085(b) by failing to maintain daily
records of the quantity and type of each coating and solvent con-
sumed; PENALTY: $500; STAFF ATTORNEY: Barbara Lazard, Liti-
gation Support Division, MC 175, (512) 239-0674; REGIONAL OF-
FICE: 7500 Viscount Boulevard, Suite 147, El Paso, Texas, (915)
778-9634.

TRD-9803908
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commisision
Filed: March 18, 1998

♦ ♦ ♦
Notice of Public Hearing on Proposed Voluntary Reduction
Plan for the Permitting of Existing Significant Sources

Section 2 of House Bill 3019, passed by the 75th Legislature, 1997,
required the Texas Natural Resource Conservation Commission (com-
mission) to submit by December 1, 1998, a voluntary emissions re-
duction plan for the permitting of significant sources now "grandfa-
thered" from the state permit requirement. At the March 5, 1998,
Work Session, the commission reviewed a staff concept paper based
on the recommendations of the Clean Air Responsibility Enterprise
Advisory Committee. The commission reviewed the issues contained
in the concept paper, and made preliminary recommendations as to
those issues. At that Work Session, the commission also determined
that it would hold public meetings in various areas of the state to
receive comments on the concept paper. The two hearings discussed
in this announcement are the first of five hearings to be held in the
state.

The purpose of the proposed plan is to encourage the permitting
of and voluntary emissions reductions from significant grandfathered
sources. The concept paper includes a discussion of such issues
as the application process, incentives, health effects review, public
participation, emissions control technology, and coordination of
federal requirements. The concept paper has been altered to reflect
the commission’s directions from the March 5 Work Session, and
is available on the TNRCC web site, or from Sharon McDonald,
TNRCC Office of Air Quality, (512) 239-5440.

The first public hearing on this proposal will be held on April 6, 1998,
at 4:00 p.m. in the Jefferson County Commissioners’ Court located
at 1149 Pearl Street, Beaumont, 77701. The hearing is structured
for the receipt of oral and/or written comments by interested persons,
and is not a contested case hearing. Individuals may present oral
statements when called upon in order of registration.
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The second public hearing on this proposal will be held on April 14,
1998, at 4:00 p.m. in Room 224 of the Bayfront Plaza Convention
Center, located at 1901 North Shoreline, Corpus Christi, Texas 78740.
The hearing is structured for the receipt of oral and/or written
comments by interested persons, and is not a contested case hearing.
Individuals may present oral statements when called upon in order of
registration.

Written comments regarding this proposal may be mailed to Terri
Seales, TNRCC Office of Air Quality, MC 161, P.O. Box 13087,
Austin, Texas 78711-3087. Comments may be faxed to (512) 239-
1123, but must be followed up with the submission and receipt of
the written comments within three working days of when they were
faxed. Comments must be received by 5:00 p.m., May 10, 1998. For
further information, please contact Terri Seales, Office of Air Quality,
(512) 239-5440.

Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.

TRD-9803918
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: March 18, 1998

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing has issued Proposal for
Decision and Order to the Texas Natural Resource Conservation
Commission on March 16, 1998 on SOAH Docket No. 582-97-
1442; TNRCC Docket No. 96-1357-MSW-E; In the Matter of James
Oswalt dba Oswalt Roofing Disposal Service Municipal Solid Waste
Unauthorized Site No. 33277. This posting is Notice of Opportunity
to comment on Proposal for Decision and Order. Comment period
will end 30 days from date of publication.

TRD-9803848
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: March 17, 1998

♦ ♦ ♦
Provisionally-Issued Temporary Permits to Appropriate State
Water

Listed below are permits issued during the period of March 18,
1998 Application Number TA-7930 by Hunter Industries, Inc. For
diversion of 1 acre-foot in a 6-month period for industrial (roadway
construction) purposes. Water may be diverted from the Pedernales
River, Colorado River Basin, approximately 13 miles southeast of
Fredericksburg, Gillespie County, Texas at the north end of North
River Road at the Pedernales River.

The Executive Director of the TNRCC has reviewed each application
for the permits listed and determined that sufficient water is available
at the proposed point of diversion to satisfy the requirements of the
application as well as all existing water rights. Any person or persons
who own water rights or who are lawful users of water on a stream
affected by the temporary permits listed above and who believe that
the diversion of water under the temporary permit will impair their
rights may file a complaint with the TNRCC. The complaint can

be filed at any point after the application has been filed with the
TNRCC and the time the permit expires. The Executive Director
shall make an immediate investigation to determine whether there is
a reasonable basis for such a complaint. If a preliminary investigation
determines that diversion under the temporary permit will cause injury
to the complainant the commission shall notify the holder that the
permit shall be canceled without notice and hearing. No further
diversions may be made pending a full hearing as provided in Section
295.174. Complaints should be addressed to Water Rights Permitting
Section, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711, Telephone (512) 239-4433. Information
concerning these applications may be obtained by contacting the
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711, Telephone (512) 239-3300.

TRD-9803847
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 17, 1998

♦ ♦ ♦
Public Hearing Notice

Notice is hereby given that pursuant to the requirements of the Texas
Government Code, Subchapter B, Chapter 2001, and the Texas Health
and Safety Code, §382.017, the Texas Natural Resource Conservation
Commission (TNRCC or commission) will conduct a public hearing
to receive testimony concerning 30 TAC Chapter 213, relating to the
Edwards Aquifer.

Proposed amendments to Subchapter A, concerning the Edwards
Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hays, Travis and
Williamson Counties applies to all regulated developments within
the recharge zone and to certain activities within the transition zone
and to wastewater discharges in the recharge zone and up to ten
miles upstream of the recharge zone within the aquifer’s contributory
watersheds. Regulated development includes all publicly and pri-
vately owned sites where new construction is to commence or where
a change in land use from current conditions is intended. Major
changes to Subchapter A include water quality performance stan-
dards for stormwater leaving a regulated activity, specific design re-
quirements for temporary and permanent best management practices
(BMPs) and measures, and assigned responsibility for the mainte-
nance of permanent BMPs.

Proposed new Subchapter B concerning the Contributing Zone to the
Edwards Aquifer in Medina, Bexar, Comal, Kinney, Uvalde, Hays,
Travis and Williamson Counties regulates activities in the contributing
zone to the Edwards Aquifer having the potential for polluting surface
streams which provide a significant volume of water to the Edwards
Aquifer where the streams enter the recharge zone. Hydrogeologic
studies show that, on average, 80 to 85 percent of the recharge to the
aquifer takes place in the stream beds that cross the recharge zone.
The regulation of activities that can affect the quality of water flowing
into the recharge zone will protect the quality of the groundwater in
the Edwards Aquifer, thus protecting the existing and potential uses of
these water resources. The proposed new subchapter focuses on the
regulation of nonpoint source pollution activities such as stormwater
runoff from construction sites and post-construction industrial and
residential sites. A regulated activity includes, but is not limited to,
the construction or installation of buildings, utility stations, utility
lines, underground and aboveground storage tank systems, roads,
highways, or railroads. Clearing, excavation or any other activities
that alter or disturb the topographic or existing stormwater runoff
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characteristics of a site and any other activities that may pose a
potential for contaminating stormwater runoff are also regulated.

Public hearings on this proposal and rules review will be held in
Wimberley on Monday, May 4, 1998, at 7:00 p.m., in Bowen
Intermediate School, located at 14501 Ranch Road 12, Wimberley; in
Austin on Tuesday, May 5, 1998, at 10:00 a.m., in the Texas Natural
Resource Conservation Commission Office Complex, Building E.,
Room 201S located at 12100 Park 35 Circle, Austin; and in San
Antonio on Wednesday, May 6, 1998, at 7:00 p.m., in the City
Council Chambers, located at 103 Main Plaza, San Antonio.

The hearing is structured to receive oral or written comments by
interested persons. Individuals may present oral statements when
called upon in the order of registration. Open discussion will not
occur during the hearings; however, a staff member will be available
to discuss the proposal one half hour (30 minutes) prior to each
hearing and will answer questions before and after the hearings. In
conjunction with these hearings, the commission will hold its annual
public hearing (under §26.046 of the Texas Water Code) to receive
evidence from the public on actions the commission should take
to protect the Edwards Aquifer from pollution. The commission
requests that the comments regarding the proposed rule and comments
regarding evidence from the public on actions the commission should
take to protect the Edwards Aquifer from pollution be identified
separately, if at all possible.

Written comments on the proposal or on the actions the commission
should take to protect the Edwards Aquifer from pollution should
reference Rule Log No. 97105-213-WT and may be submitted to
Lutrecia Oshoko, Texas Natural Resource Conservation Commission,
Office of Policy and Regulatory Development, MC 205, P.O. Box
13087, Austin, Texas 78711-3087, (512) 239-4640; or faxed to (512)
239-5687. All comments sent by fax must be followed by an original,
signed hard copy for the agency’s records. Written comments must
be received by 5:00 p.m., May 11, 1998.

The commission requests that the comments regarding the proposed
rule and comments on the results of the review of its rules be clearly
distinguished from comments regarding evidence from the public on
actions the commission should take to protect the Edwards Aquifer
from pollution in order to facilitate their rapid assessment. For
further information concerning this proposal, the rule review, or the
annual public hearing, please contact Mary Ambrose, Water Policy
and Regulations Division at (512) 239-4813.

Persons with disabilities who have special communication or other
accommodation needs who are planning to attend the hearing should
contact the agency at (512) 239-4900. Requests should be made as
far in advance as possible.

TRD-9803905
Eugenia K. Brumm, Ph.D.
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: March 18, 1998

♦ ♦ ♦
North Texas Local Workforce Development
Board
JTPA Request for Quotations

The North Texas Local Workforce Development Board (The Board) is
seeking to update its Vendors’ List, for program years 1998 and 1999,
by requesting price quotes from qualified businesses and/or firms,
in anticipation of providing direct training services to JTPA eligible

participants on an individual referral basis. Individual referral is the
assignment of individuals to publicly offered (catalogue) courses and
services.

The Board is grant administrator for the Job Training Partnership
Act (JTPA) programs within the North Texas Service Delivery Area
(SDA), and is responsible for the delivery of employment and training
services within the following counties: Archer, Baylor, Clay, Cottle,
Foard, Hardeman, Jack, Montague, Wichita, Wilbarger, and Young. A
Targeted Occupations List for the North Texas SDA, which identifies
approved occupations for JTPA training programs, shall be provided
upon request. If your company/organization provides educational
training, uniforms, supplies, tools and other items used in any of the
areas of training on the targeted occupations list, we would appreciate
your response to this inquiry.

Potential service providers should contact the Board to request
information concerning the submission of catalogues, price lists along
with other supporting materials descriptive of the course and curricula
offered. The Board will evaluate all responses to this RFQ for price
reasonableness as determined by the nature of the established market
price; other factors of consideration will be course design/quality and
agency qualifications. Once an agency or institution is approved for
the Vendor’s List, an individual referral agreement will be negotiated.
The Board reserves the right to contract with the agency(ies) it deems
most appropriate, and there is no implied guarantee that an agency
who registers for the Vendor’s List will be selected. The deadline for
submitting RFQ information in June 1, 1998.

Please direct all questions and request to Barbara A. Young, Ad-
ministrative Technician, North Texas Local Workforce Development
Board, 4309 Jacksboro Hwy. Suite 106, Wichita Falls, Texas 76307,
(817) 322-5281 or 1 (800) 333-8209, (TDD 1-800-RELAYTX or 1-
800-735-2989).

TRD-9803534
Mona Williams Statser
Executive Director
North Texas Local Workforce Development Board
Filed: March 11, 1998

♦ ♦ ♦
North Texas Tollway Authority
Request For Proposals

The following request for proposals for providing aerial photography
and photogrammetry services is filed under the provisions of Texas
Government Code, Chapter 2254, Subchapter A.

The North Texas Tollway Authority ( the "NTTA" ) is soliciting
statements of interest and qualifications for aerial photography and
photogrammetry services for the expansion of a segment of the Dallas
North Tollway and Oak Lawn Avenue, a City of Dallas street, within
the City of Dallas, Texas.

The services to be performed are described below:

1. Aerial photography of the proposed alignment

2. Photo Control

3. Analytical aerotriangulation required for digital mapping

4. Digital planimetric mapping of the proposed roadway alignment

5. Digital terrain model (DTM) mapping of the proposed roadway
alignment
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6. Edited contours ( one foot intervals ) from the digital terrain model
mapping

7. Digital orthophoto rectification

A proposal packet has been prepared and will be issued to each firm
filing a written notice that it desires to respond and which requests
the packet in writing.

Each firm responding shall indicate its proven experience in producing
quality digital mapping on similar projects and provide references
including the name, address, and phone number of the person most
closely associated with the work. Experience will be a factor in the
selection process.

If a firm chooses to file its proposal, it shall include a statement
regarding the affirmative action program of the firm and shall include
a statement that the responding firm has familiarized itself with the
NTTA Historically Underutilized Business Policy and will conform
to that policy.

Proposals filed will be reviewed by a consultant selection committee
to identify those most qualified and experienced respondents who
may be interviewed by the committee. The final selection will be
made following completion of the interviews, if any, and negotiation
of a satisfactory fee.

Questions concerning this assignment shall be directed to James W.
Griffin, Chief Engineer, North Texas Tollway Authority, (214) 522-
6200.

Each interested respondent should submit four (4) copies of its
proposal to perform the services being sought of a minimum number
of pages, printed on both sides of recycled paper needed to provide
the necessary information to the North Texas Tollway Authority, 3015
Raleigh Street, P.O. Box 190369, Dallas, Texas 75219-0639 (214)
522-6200. The deadline for receipt of qualifications will be 4:45
p.m., April 14, 1998.

TRD-9803792
James W. Griffin
Chief Engineer
North Texas Tollway Authority
Filed: March 16, 1998

♦ ♦ ♦
Texas Optometry Board
Correction of Error

The Texas Optometry Board proposed new §279.16. The rule
appeared in the March 6, 1998, issue of theTexas Register, (23
TexReg 2226).

The earliest possible date of adoption has been erroneously listed
as “February 18, 1998” (the date of submission). The correct date
should be “April 5, 1998”.

♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Meeting Open to the Public Regarding Development of Rules
Governing the Use of Behavior Interventions

The staff of the Texas Department of Protective and Regulatory
Services (PRS) will conduct a meeting open to the public to receive
input in the development of rules governing the use of behavior

interventions, including restraint and seclusion, in residential child
care facilities. The meeting is not a meeting by the Board, but is
a meeting held by PRS staff to aid in the revision of rules prior
to presenting them to the Board for publication for comment. The
meeting will be held on Thursday, April 9, 1998, in the Board Room
on the first floor of the East Tower of the John H. Winters Complex,
701 W. 51st Street, Austin, Texas 78751. The meeting will begin at
1:00 pm and close at 4:00 pm.

If you are unable to attend this meeting, but wish to provide input
into the rule development related to behavior interventions, written
comments and suggestions are welcome and appreciated and will
be accepted if received by May 1, 1998. Please address written
comments to the attention of Sasha Rasco. Written comments may
be mailed to the Licensing Division, MC-550, P. O. Box 149030,
Austin, Texas 78714-9030, delivered to the receptionist in the lobby
of the John H. Winters Complex, or faxed to (512) 438- 3848.

Persons with disabilities planning to attend this hearing who may
need auxiliary aids or services are asked to contact Laura Ortega,
(512) 438-3267 by April 2, 1998, so that appropriate arrangements
can be made.

TRD-9803822
C. Ed Davis
Deputy Commissioner for Legal Services
Texas Department of Protective and Regulatory Services
Filed:

♦ ♦ ♦
Request for Proposal-Service to At-Risk Youth

The Texas Department of Protective and Regulatory Services is
soliciting proposals for service contracts to be awarded under the
Department’s Services to At-Risk Youth program.

Services to At-Risk Youth (STAR) program is designed to reduce
and prevent the problems of runaway, truancy, juvenile delinquency
and family conflict through the provision of timely and appropriate
short term services to eligible youths and their families. Services
must be equally accessible to self- and family-referred youths and
youths referred by agencies. Priority must be placed on supporting
and strengthening the family unit. Consequently, services provided
to the youth and the family while the youth remains in his/her home
are preferred.

The Department is contracting for services which are provided in the
form of crisis intervention services, counseling services, skills-based
training, and short-term residential care. These services must be made
available to the following children and youths:

At-Risk Youth - A youth aged 7-17 years who meets one of the following
criteria: Runaway youth; Truant youth; Youth in family conflict.

Delinquent Youth: Seven, eight, and nine year olds involved in
delinquent offenses; Non-adjudicated youth ages 10–16 who are
involved in misdemeanor offenses and state jail felonies.

Eligible applicants: Eligible offerors include: private, non-profit
agencies; private, for profit agencies; partnerships; individuals; and
governmental entities other than juvenile probation departments. His-
torically underutilized businesses are encouraged to submit proposals.

Limitations: Funding of the selected proposals will be dependent
upon available federal and/or state appropriations. The Department
reserves the right to reject any and all offers received in response to
this RFP and to cancel this RFP if it is deemed in the best interest
of the Department.
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Term: The effective dates of any contract awarded under this RFP
will be September 1, 1998 through August 31, 1999.

Deadline: All proposals to be considered for funding through this
RFP must be received by 3:00 p.m. June 1, 1998. Modifications to
the original proposal must also be received prior to 3:00 p.m. June
1, 1998.

Evaluation and Selection:A panel will rank and score the proposals.
The evaluation method and criteria will be specified in the RFP
packet.

Considerations are: need, program services, staffing, community
collaboration, and cost.

Contact Person: Potential offerors may obtain the RFP package
beginning April 2, 1998. It is prefered that requests for the RFP be
submitted in writing to Cynthia Ximenes, STAR Program Specialist;
Texas Department of Protective and Regulatory Services; Agency
Mail Code E-541; P.O. Box 149030; Austin, Texas 78714-9030; (512)
438-3127.

Proposals are being solicited for the following counties: Brown,
Burnet, Comanche, Crockett, Eastland, Foard, Hardeman, Haskell,
Kent, Kinney, Knox, McCulloch, Mills, Reagan, San Saba, Stephens,
Stonewall, Sutton, Throckmorton, Val Verde.

Amount of Awards: Awards may range from a maximum of
$300,000.00 for a primary county to a maximum of $50,000.00 for a
satellite county and a maximum of $25,000.00 for an outlying county.

TRD-9803821
C. Ed Davis
Deputy Commissioner for Legal Services
Texas Department of Protective and Regulatory Services
Filed: March 16, 1998

♦ ♦ ♦
Texas Department of Public Safety
Request For Proposals Local Emergency Planning Committee
Hazardous Materials Equipment Purchase Grant

INTRODUCTION: The Governor’s Division of Emergency Manage-
ment (DEM), is requesting proposals for Hazardous Materials Equip-
ment Purchase Grants to be awarded to counties and cities for the
development/enhancement of a Hazardous Materials Response Team.
These grants are for jurisdictions to enhance or initiate the capability
to respond to hazardous materials incidents.

DESCRIPTION OF ACTIVITIES: Jurisdictions may be provided a
reimbursement for the purchase of hazardous materials response suits
and detection equipment or the items will be provided to them at
the option of the state. The jurisdiction will need to equip the
team for response to hazardous materials incidents, which includes
decontamination equipment, control and containment equipment, and
items necessary to plug, patch, and otherwise stop the leak. Eligible
purchases include:

Detection equipment may include but not limited to equipment that
detects for combustible gas, oxygen deficiency, carbon monoxide,
sulfur dioxide, nitrous oxide, nitrogen peroxide, hydrogen sulfide,
chlorine and toxicological agents. Note there are some detectors that
will perform multiple functions that are available.

Chemical protective suits include an assortment of Level A/B suits
that will best meet the needs of the local jurisdiction.

ELIGIBLE APPLICANTS: Each proposal must be initiated by a
local jurisdiction (city/county) or department that has or will have

the Hazardous Materials Response Team. A Hazardous Materials
Response Team is defined as a team trained to the technician level
with sufficient team members to perform entry, back up, containment/
control activities, and decontamination operations. If a team is not
currently formed, then the team must be equipped and trained with a
minimum of 20 people no later than 1 year from the date the grant
is awarded. Training can be provided through the Department of
Public Safety/Division of Emergency Management at no cost to the
jurisdiction. The requester must arrange for a city or county to serve
as its fiscal agent for management of any and all monies awarded
under this grant.

CERTIFICATION: The fiscal agent must provide certification to
commit funds for this project. The certification must be in the form
of an enabling resolution from the county or authorization to commit
funds from the city as appropriate.

BUDGET LIMITATIONS: Total funding for these grants comes
from a grant to the State of Texas from the Federal Emergency
Management Agency (FEMA). At least Seventy-Three Thousand
Dollars are available for distribution to local jurisdictions. Grants
will be awarded based on population, HazMat risk, need, and cost
effectiveness as judged by DEM.

CONTRACT PERIOD: Grant contracts begin as early as July 1, 1998
and end August 31, 1998.

FINAL SELECTION: DEM shall review the proposals. DEM shall
award the grants so as to maximize the benefits to the public. DEM
reserves the right to accept or reject any or all of the proposals
submitted based on their merits and is under no legal requirement
to award a grant on the basis of this request for proposal.

APPLICATION FORMS AND DEADLINE: The "Request for Pro-
posals and Application Package" should be sent to the Texas Depart-
ment of Public Safety, Division of Emergency Management, Training
Section, Attn: Gary Whitman, Box 4087, Austin, Texas 78773-0225.
The original and four copies of the completed application must be
received at the above address by 5:00 p.m. on May 29, 1998. Please
mark the envelope with "HAZMAT GRANTS" in large letters.

TRD-9803559
Dudley M. Thomas
Director
Texas Department of Public Safety
Filed: March 12, 1998

♦ ♦ ♦
Public Utility Commission of Texas
Notices of Application to Amend Certificate of Convenience
and Necessity

Notice is given to the public of the filing with the Public Utility
Commission of Texas an application on March 3, 1998, to amend a
certificate of convenience and necessity pursuant to §§14.001, 32.001,
36.001, 37.051, and 37.054, 37.056, 37.057, 37.058 of the Public
Utility Regulatory Act, Texas Utilities Code Annotated (Vernon 1998)
(PURA). A summary of the application follows.

Docket Title and Number: Application of Southwestern Electric
Power Company to Amend a Certificate of Convenience and Ne-
cessity to Construct a Proposed Transmission Line within Harrison,
Upshur, and Gregg Counties, Docket Number 18955 before the Pub-
lic Utility Commission of Texas.

The Application: In Docket Number 18955, Southwestern Electric
Power Company requests an amendment to its certificate of conve-
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nience and necessity in order to construct approximately 22.5 miles
of 138-kV transmission line and 2.7 miles of 69-kV transmission line
to solve certain overload conditions and to provide the necessary in-
frastructure to support reliability of service to customer loads in the
Longview, Texas area.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 within 15 days of this notice. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.

TRD-9803600
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 12, 1998

♦ ♦ ♦
On March 11, 1998, MSN Communications, Inc. (MSN), filed an
application with the Public Utility Commission of Texas (PUC) to
amend its service provider certificate of operating authority (SPCOA)
which authorizes MSN to resell telecommunications services within
the entire state of Texas, to reflect its sale to a non-certificated
company, Telscape International, Inc.

The Application: Application of MSN Communications, Inc. for an
Amendment to its Service Provider Certificate of Operating Authority,
Docket Number 18998.

Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than April 1, 1998. You may contact the PUC Office of Customer
Protection at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephone (TTY) may contact the commission at (512)
936-7136. All correspondence should refer to Docket Number 18998.

TRD-9803861
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 13, 1998, ADN Enterprises, Inc., doing business as Trinity
Telephone, filed an application with the Public Utility Commission
of Texas (PUC) to amend its service provider certificate of operating
authority (SPCOA) restricted to resale granted in SPCOA Certificate
Number 60129. Applicant intends to expand its geographic area to
include the entire state of Texas.

The Application: Application of ADN Enterprises, Inc., doing
business as Trinity Telephone for an Amendment to its Service
Provider Certificate of Operating Authority, Docket Number 18962.

Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than April 1, 1998. You may contact the PUC Office of Customer
Protection at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephone (TTY) may contact the commission at (512)
936-7136. All correspondence should refer to Docket Number 18962.

TRD-9803862
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 6, 1998, Southwestern Bell Telephone Company and
Premiere Network Services Incorporated, collectively referred to as
applicants, filed a joint application for approval of an amendment to
an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18979. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

Pursuant to P.U.C. Procedure Rule §22.341, the commission must act
to approve the interconnection agreement within 35 days after it is
submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 18979. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by April 8, 1998, and
shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
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individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18979.

TRD-9803788
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreements

On March 11, 1998, Southwestern Bell Telephone Company and
Winstar Wireless of Texas Incorporated, collectively referred to as
applicants, filed a joint application for approval of an amendment to
an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
18997. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

Pursuant to P.U.C. PROC. R. 22.341, the commission must act to
approve the interconnection agreement within 35 days after it is
submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 18997. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by April 8, 1998, and
shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18997.

TRD-9803789
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 12, 1998, Southwestern Bell Telephone Company and In-
terMedia Communications, Inc., collectively referred to as applicants,
filed a joint application for approval of an amendment to an existing
interconnection agreement under §252(i) of the federal Telecommu-
nications Act of 1996, Public Law Number 104-104, 110 Statute 56,
(codified as amended in scattered sections of 15 and 47 nited States
Code) (FTA) and the Public Utility Regulatory Act, Texas Utilities
Code Annotated §§11.001-63.063 (Vernon 1998) (PURA). The joint
application has been designated Docket Number 19003. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 19003. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by April 8, 1998, and
shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.
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Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
19003.

TRD-9803864
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 11, 1998, United Telephone Company of Texas, Inc.
doing business as Sprint, Central Telephone Company of Texas doing
business as Sprint, and Comm South, collectively referred to as
applicants, filed a joint application for approval of an amendment
to an existing interconnection agreement under §252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104- 104,
110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§ 11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
19025. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving
or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint application
by filing 13 copies of the comments with the commission’s filing
clerk. Additionally, a copy of the comments should be served on each
of the applicants. The comments should specifically refer to Docket
Number 19025. As a part of the comments, an interested person may
request that a public hearing be conducted. The comments, including
any request for public hearing, shall be filed by April 8, 1998, and
shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may

conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
19025.

TRD-9803865
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 17, 1998

♦ ♦ ♦
Public Notice of Interconnection Agreements

On March 9, 1998, Southwestern Bell Telephone Company and Texas
Hometel Incorporated, collectively referred to as applicants, filed a
joint application for approval of an interconnection agreement under
the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections
of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 18987. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18987.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by April 9, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or
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b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18987.

TRD-9803784
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 11, 1998, United Telephone Company of Texas, Inc. do-
ing business as Sprint, Central Telephone Company of Texas doing
business as Sprint (collectively, Sprint) and Texas Teleconnect, col-
lectively referred to as applicants, filed a joint application for approval
of an interconnection agreement under the federal Telecommunica-
tions Act of 1996, Public Law Number 104-104, 110 Statute 56,
(codified as amended in scattered sections of 15 and 47 United States
Code) (FTA) and the Public Utility Regulatory Act, Texas Utilities
Code Annotated §§11.001-63.063 (Vernon 1998) (PURA). The joint
application has been designated Docket Number 18994. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.

The comments should specifically refer to Docket Number 18994.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by April 9, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18994.

TRD-9803785
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 4, 1998, United Telephone Company of Texas, Inc. do-
ing business as Sprint, Central Telephone Company of Texas doing
business as Sprint (collectively, Sprint) and Valu-Net Incorporated,
collectively referred to as applicants, filed a joint application for ap-
proval of an interconnection agreement under the federal Telecommu-
nications Act of 1996, Public Law Number 104-104, 110 Statute 56,
(codified as amended in scattered sections of 15 and 47 United States
Code) (FTA) and the Public Utility Regulatory Act, Texas Utilities
Code Annotated §§11.001-63.063 (Vernon 1998) (PURA). The joint
application has been designated Docket Number 18958. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
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ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18958.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by April 9, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18958.

TRD-9803786
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 12, 1998, Teleport Communications Group, Inc. and
GTE Southwest, Inc., collectively referred to as applicants, filed a
joint application for approval of an interconnection agreement under
§252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 19001. The joint application and the underlying

interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 19001.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by April 8, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
19001.

TRD-9803863
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
On March 16, 1998, Golden Harbor Of Texas, Inc. (GHT)
and Southwestern Bell Telephone Company (SWBT), collectively
referred to as Applicants, filed a joint application for approval of
an amendment to their interconnection agreement. The amendment
is an agreement resulting from an arbitration proceeding under the
Federal Telecommunications Act of 1996 (FTA), 47 U.S.C. §252.
The joint application has been designated Docket Number 17795.
The joint application and the underlying agreement are available for
public inspection at the commission’s offices in Austin, Texas.
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The FTA authorizes the commission to review and approve any
interconnection agreement adopted by arbitration. Pursuant to 47
U.S.C. §252(e)(2)(B) the commission may reject any agreement
adopted by arbitration if it finds that the agreement does not meet
the requirements of 47 U.S.C.§251, relating to interconnection,
regulations prescribed by the Federal Communications Commission
(FCC) under §251, or the pricing standards set forth in 47 U.S.C.
§252(d). Additionally, under 47 U.S.C. §252(e)(3), the commission
may establish or enforce other requirements of state law in its review
of the agreement, including requiring compliance with intrastate
telecommunications service quality standards or requirements. The
commission must act to approve or reject the agreement within 30
days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 18 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the Applicants.
The comments should specifically refer to Docket Number 17795. As
part of the comments, an interested person may request that a public
hearing be conducted. The comments, including any request for a
public hearing, shall be filed by March 30, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) does not meet the requirements of 47 U.S.C. §251, or regulations
prescribed by the FCC pursuant to §251;

b) does not meet the standards set forth in 47 U.S.C. §252(d); or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the Applicants, if
necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office
of Customer Protection at (512) 936-7120. Hearing- and speech-
impaired individuals with text telephones (TTY) may contact the
commission at (512) 936-7136. All correspondence should refer to
Docket Number 17795.

TRD-9803866
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 17, 1998

♦ ♦ ♦
On March 11, 1998, Southwestern Bell Telephone Company and GST
Telecom Incorporated, collectively referred to as applicants, filed a
joint application for approval of an interconnection agreement under
the federal Telecommunications Act of 1996, Public Law Number

104-104, 110 Statute 56, (codified as amended in scattered sections
of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 18999. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 18999.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by April 9, 1998, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
18999.

TRD-9803783
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Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
Public Notice of Y2K Survey

Y2K refers to the problem that automated systems may encounter as
we approach January 1, 2000. Utilities will have to take precautions
to ensure that their automated systems are Y2K compliant, or capable
of recognizing dates in the new millennium. Moreover, utilities must
assess any systems with which they interface, or upon which there is
interdependence, to be assured that those systems are also compliant.
Steps must be taken now to avoid or minimize future disruption of
utility services and operations.

The Public Utility Commission of Texas (PUC) has issued a
survey to assess the current level of awareness of Y2K problems
among the electric and telecommunications utilities operating in
Texas. Furthermore, the PUC wants to determine the current level
of planning and preparation that is taking place in the electric
and telecommunications industries to avoid disruption of services
resulting from Y2K problems. The PUC believes that the data
collected will be useful in assisting all utilities with the resolution
of Y2K problems. The survey responses should give the PUC a
better understanding of utilities’ Y2K needs and will help the PUC
ensure that utility service is uninterrupted by the transition from 1999
to 2000. All utilities regulated by the PUC are required to provide a
response to the survey.

The survey will be mailed the week of March 16, 1998. All
utilities regulated by the PUC should receive a copy. Any utility
not receiving a copy should obtain one from the PUC website at
http://www.puc.state.tx.us/links.htm or by calling the PUC Central
Records Office at (512) 936-7180 and requesting the survey from
Project Number 18491.

TRD-9803787
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
Request for Reply Comments on Amending Substantive Rule
§23.98 Abbreviated Dialing Codes

The Public Utility Commission of Texas (commission) established
Project Number 17264 to reserve 711 for Telecommunications Relay
Services and allow telecommunications providers to provide 311 non-
emergency governmental services pursuant to the First Report and
Order in 12 FCC Rcd. 5572, CC Docket Number 92-105, FCC 97-
51, In the Matter of the Use of N11 Codes and Other Abbreviated
Dialing Arrangements. The commission published its proposed rule
in the January 30, 1998, issue of theTexas Register(23 TexReg 695),
with comments due no later than March 2, 1998. The commission
staff invites additional comments in reply to the comments received
pursuant to the January 30th publication.

Reply comments should be filed (18 copies) with the commission’s
Central Records Office, P.O. Box 13326, Austin, Texas 78711-3326,
by April 6, 1998 at 3:00 p.m. Reply comments should not exceed 10
pages and should refer to Project Number 17264.

TRD-9803790

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: March 16, 1998

♦ ♦ ♦
Texas Rehabilitation Commission
Correction of Error

The Texas Rehabilitation Commission adopted new §110.2. The rule
appeared in the February 27, 1998, issue of theTexas Register, (23
TexReg 1988).

The effective date was erroneously printed as “February 9, 1998”
instead of “March 9, 1998”.

♦ ♦ ♦
South Plains Regional Workforce Development
Board
Notice of Request for Proposals

The South Plains Workforce Development Board is seeking propos-
als for the staffing and management of its workforce centers, in-
corporating at a minimum, JTPA, JOBS, and FSE&T The funding
is provided by the Texas Workforce Commission These programs
will be operated for the counties; Bailey, Cochran, Crosby, Dickens,
Garza, Floyd, Hale, Hockley, King, Lamb, Lubbock, Lynn, Motley,
Terry, and Yoakum. Workforce Centers are currently located in Lub-
bock, Levelland, Plainview, and will open in Littlefield , July, 1998.
Archetype, Incorporated has been selected as an independent consult-
ing firm to manage the procurement process for the board. Copies of
the RFP may be requested by faxing a request to Don Shepard, Pres-
ident of Archetype, Incorporated, at (512) 343-7392. Proposals will
be accepted until 5:00 p.m. on April 22, 1998 at the office of Mike
Schiffgens, CPA at 940 East 51st. Street, in Austin, Texas, 78751. A
Bidders Conference will be held on March 23, 1998 at 3:00 p.m. in
Room 103 of the Municipal Building located at 1625 13th Street, in
Lubbock, Texas, to release the RFP and answer any questions regard-
ing the bidding process. This bidder’s conference is not mandatory
and interested parties that are unable to travel to the conference may
pose questions via fax at the number provided above until one week
before the proposals are due. Answers to questions submitted by in-
dividual agencies will be shared, via fax, to all prospective bidders,
usually within one week of receipt by Archetype, Inc.. SPWDB re-
serves the right to accept or reject any proposals.

TRD-9803937
Linda Chamales
Secretary
South Plains Regional Workforce Development Board
Filed: March 18, 1998

♦ ♦ ♦
Tarrant County Workforce Development Board
Request for Proposal

The Tarrant County Workforce Development Board is revising and
RE-ISSUING a Request for Proposal for the MANAGEMENT
AND OPERATION OF TEXAS WORKFORCE CENTERS (one-
stop career centers) in Tarrant County, Texas. The RFP will be issue
on March 20, 1998. Funds available for the Program Year 1998 (July
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1, 1998 to June 30, 1999) are approximately $9, 400, 000. The
resulting cost reimbursement contract will begin July 1, 1998.

The deadline to submit proposals is April 17, 1998 at 4:00 p.m. A
Bidders’ Conference will be held on April 2, 1998 at 10:30 a.m. at the
Arlington Convention Center, Room M-2, Convention Center Drive
(on the south side of I-30 between Copeland and Ballpark Way),
Arlington, Texas. To request an RFP packet or obtain additional
information please call Ann Contreras, TCWDB, at (817) 531-6760.

TRD-9803585
Bonnie Smith
Board Service Manager
Tarrant County Workforce Development Board
Filed: March 12, 1998

♦ ♦ ♦
Texas Department of Transportation
Notice of Invitation-General Services Division

Notice of Invitation - General Services Division: The Texas Depart-
ment of Transportation (TxDOT) intends to enter a contract with four
professional engineers pursuant to Texas Government Code, Chapter
2254, Subchapter A, and 43 TAC §;9.30-9.43, to provide the follow-
ing services. A prime provider or any subprovider proposed on the
team does not need to be precertified by the deadline date for receiv-
ing the letter of interest for each of the advertised non-listed (N.L.)
work category(s). To qualify for contract award, a selected engineer
must perform a minimum of 30% of the actual contract work. Please
be advised that a prime provider or subprovider currently employ-
ing former TxDOT employees needs to be aware of the revolving
door laws including Government Code, Chapter 572 and Section 52,
Article IX, of the General Appropriations Bill. To be considered,
the proposed team must demonstrate that they have a professional
engineer registered in Texas that will sign and seal the work to be
performed on the contract.

Contract Numbers - 44845PS002, 44845PS003, 44845PS004 and
44845PS005. The non-listed categories and the percent of work
per non-listed category are: N.L.1. - Mechanical Design of HVAC
Systems (45%); N.L.2. - Heating, Ventilation, and Air Conditioning
(HVAC) Systems Inspection (5%); N.L.3. - Plumbing Design (20%);
N.L.4. - Inspection (5%); N.L.5. - Electrical Design (20%); and
N.L.6. - Electrical Systems Inspection (5%). The projects will be
on a statewide basis and will involve some or all of the types of
work listed. The services to be provided will include: preparation of
preliminary plans, specifications and cost estimate, preparation of bid
documents, construction drawings, specifications and a detailed cost
estimate, and site visits for construction administration and periodic
and final inspections. The Division Consultant Selection Team has
determined a range of scores for providers that are considered equally
qualified to perform the work to be not less that 700 points out of
900 maximum.

Historically Underutilized Business (HUB) Goal: The HUB goal for
participation in the work to be performed under this contract is zero
percent of the contract amount.

Long List Criteria: TxDOT will consider the following criteria in its
review of all interested providers:

1. Past Performance Scores - Minimum requirement: Must have two
good references from other entities on similar type of work. Preferred
requirement: Must have three good references which can be verified
from other entities on similar type of work.

2. Project Requirements (Team Capability Experience):

a. N.L.1. Mechanical Design of Heating, Ventilation, and Air
Conditioning (HVAC) Systems - Minimum requirement: Indicate
three projects with references on designs of fifty tons or less.
Preferred requirement: Indicate five projects all over 50 tons and
two over 100 tons.

b. N.L.2. Heating, Ventilation, and Air Conditioning (HVAC) Sys-
tems Inspection - Minimum requirement: Three references provid-
ing Heating, Ventilation, and Air Conditioning (HVAC) inspection
projects. Preferred requirement: Indicate five projects and referenced
heavily detailed on inspection activities.

c. N.L.3. Plumbing Design - Minimum requirement: Three refer-
ences providing Plumbing Design projects. Preferred requirement:
Indicate five projects and referenced heavily detailed on plumbing
design activities.

d. N.L.4. Inspection - Minimum requirement: Three references pro-
viding Heating, Ventilation, and Air Conditioning HVAC inspection
projects. Preferred requirement: Indicate five projects and referenced
heavily detailed on inspection activities.

e. N.L.5. Electrical Design - Minimum requirement: Three projects
with references on electrical design costing $50,000 each or more.
Preferred requirement: Five projects costing $75,000 to $100,000
each with references.

f. N.L.6. Electrical Systems Inspections - Minimum requirement:
Three references providing electrical inspection projects on electrical
systems inspections of $50,000 or more. Preferred requirement:
Five references providing electrical inspection projects on electrical
systems of $50,000 to $100,000 or more.

3. Special (Similar) Project Related Experience of Project Manager
and Team Members - Not applicable for this contract.

4. Evidence of Compliance with Assigned HUB Goal - A provider
gets three points for meeting the assigned goal and zero points for
not meeting the assigned goal.

Deadline: A letter of interest and minimum qualification information
for each non-listed category notifying TxDOT of the provider’s intent
to submit a proposal will be accepted by fax at (512) 416-3072, or
by hand delivery to TxDOT, General Services Division, Facilities
Management Section, Attention: Bill Wilson, or by mail to TxDOT,
General Services Division, Facilities Management Section, Attention:
Bill Wilson, 125 East 11th Street, Austin, Texas 78701. Letters of
interest will be received until 5:00 p.m., Friday, April 10, 1998.

Letter of Interest Requirements: The letter of interest is limited to five
8 1/2 x 11 pages (12 point font size, single sided with no attachments
or appendices) and must include contract numbers 44-845PS002, 44-
845PS003, 44-845PS004 and 44-845PS005; and organizational chart
containing names, addresses, telephone number and fax number of the
prime provider and any subproviders proposed for the team and their
contract responsibilities by category; certification that the proposed
team individuals are currently employed by either the prime provider
or a subprovider; certification that the proposed team individuals meet
the minimum qualification requirements for each non-listed category;
the prime provider’s project manager and key personnel proposed
for the contract; team capabilities; special project related experience;
evidence of compliance with the assigned HUB goal through the
prime provider or subprovider identified on the team, or a written
commitment to make a good faith effort to meet the assigned goal (not
applicable); project related experience performed; and other pertinent
information addressed in the notice, including references for related
projects.
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Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Bill Wilson, P. E., at (512)
416-3068 or fax number (512) 416-3072.

TRD-9803938
Bob Jackson
Acting General Counsel
Texas Department of Transportation
Filed: March 18, 1998

♦ ♦ ♦
Notice of Invitation - Lubbock District: The Texas Department
of Transportation (TxDOT) intends to enter into a contract with a
professional engineer, pursuant to Texas Government Code, Chapter
2254, Subchapter A and 43 TAC §§9.30-9.43, to provide the
following services. To be considered, a prime provider and any
subproviders proposed on the team, must be precertified by the
deadline date for receiving the letter of interest for each of the
advertised work category(s), unless the work category is a non-listed
work category. To qualify for contract award, a selected prime
engineer must perform a minimum of 30% of the actual contract
work. Please be advised, that a prime provider or subprovider
currently employing former TxDOT employees needs to be aware of
the revolving door laws including Texas Government Code, Chapter
572 and Section 52, Article IX, of the General Appropriations Bill.
To be considered, the proposed team must demonstrate that they have
a professional engineer registered in Texas who will sign and seal the
work to be performed on the contract.

Contract Number 05-745P5004: The precertified work categories
and the percent of work per category are: 3.2.1 Route Studies and
Schematic Design (5%), 3.5.1 Major Bridge Layouts (5%), 4.2.1 Ma-
jor Roadway Design (45%), 5.2.1 Major Bridge Design (15%), 8.1.1
Signing,Pavement Marking and Channelization (4%); 8.2.1 Illumina-
tion (2%); 8.3.1 Signalization (4%), 10.1.1 Hydrologic Studies (5%),
10.2.1 Basic Hydraulic Design (5%), 14.2.1 Transportation Founda-
tion Studies (5%), and 15.2.1 Design Survey (5%). Environmental
Work Categories 2.1.1, 2.2.1, 2.3.1, 2.13.1 and 2.14.1 will be per-
formed by TxDOT. The work to be performed shall consist of the
preparation of plans, specifications and estimate (PS&E) documents
to widen FM 2528 from Loop 289 in Lubbock to US 84. The project
will consist of widening an existing two-lane roadway to a five-lane
facility from Loop 289 to Erskine Street and a three-lane facility from
Erskine Street to US 84. Also a grade separation will be added on
Loop 289 at the intersection of Loop 289 and FM 2528.

Historically Underutilized Business (HUB) Goal: The goal for HUB
participation in the work to be performed under this contract is 10%
of the contract amount.

Long List Criteria: TxDOT will consider the following criteria in its
review of all interested providers.

1. Past Performance Scores - Minimum Qualifications - The
Team must provide two separate satisfactory written references for
preparing PS&E with similar major work tasks, (Preferred: four
written satisfactory references).

2. Project Requirements (Team Capability/Experience)

Major Roadway Design (4.2.1) and Route Studies and Schematic
Design (3.2.1) - Minimum Requirements: The team must include
one professional engineer with three years of roadway design and
schematic design experience on two projects. Preferred Require-
ments: In addition to the minimum requirements, the nominated en-
gineer must explain and adequately demonstrate his/her experience in
applying the design guidance developed in AASHTO’s, A Policy on

Geometric Design of Highways and Streets (1994), specifically con-
cerning horizontal and vertical control, schematic criteria and drive-
way access for urban rehabilitation projects.

Major Bridge Layouts (3.5.1) and Major Bridge Design (5.2.1) -
Minimum Requirements: The team must include one professional
engineer with experience in bridge layout and detailing on three
projects. Preferred Requirements: In addition to the minimum
requirements, the nominated engineer must explain and adequately
demonstrate his/her experience in applying the design guidance
developed in AASHTO’s, Standard Specifications for Highway
Bridges, 16th Edition.

Signing, Pavement Marking and Channelization (8.1.1) - Minimum
Requirements: As established by the precertification standards.
Preferred Requirements: In addition to the minimum requirements,
the nominated engineer must explain and adequately demonstrate his/
her experience in applying design guidance developed in the National
Manual on Uniform Traffic Control Devices for small roadside
signing, urban pavement markings, and rural freeway pavement
markings.

Illumination (8.2.1) and Signalization (8.3.1) - Minimum Require-
ments: As established by the precertification standards. Preferred Re-
quirements: In addition to the minimum requirements, the nominated
engineer must explain and adequately demonstrate his/her experience
applying design guidance developed by AASHTO for determining
and locating safety lighting and for locating and sizing continuous
lighting systems. The nominated engineer must also explain and ad-
equately demonstrate his/her experience in applying applicable codes
and guidelines related to signalization plans.

Hydrologic Studies (10.1.1) - Minimum Requirements: As estab-
lished by the precertification standards. Preferred Requirements: In
addition to the minimum requirements, the nominated engineer must
explain and adequately demonstrate his/her experience developing hy-
drologic data for both urban and rural watersheds in arid to semi-arid
regions. The rural watersheds are characterized by multiple subar-
eas delineated by county road systems and/or irrigation systems that
function as flow collectors and flow direction barriers.

Basic Hydraulic Design (10.2.1) - Minimum Requirements: As
established by the precertification standards. Preferred Requirements:
In addition to the minimum requirements, the nominated engineer
must explain and adequately demonstrate his/her experience sizing
culverts to convey thedesired flow frequency and meet the desired
roadside safety considerations.

Geotechnical Testing (14.2.1) - Minimum Requirements: The team
must include one professional engineer with four years experience
performing and analyzing geotechnical tests. Preferred Requirements:
In addition to the minimum requirements, the nominated engineer
must explain and adequately demonstrate his/her experience sizing
drill shafts and scoping and explaining the preferred method for
determining the retaining wall applicable to this project.

Design Survey (15.2.1) - Minimum Requirements: As established
by the precertification requirements. Preferred Requirements: In
addition to the minimum requirements, the nominated surveyor must
explain and adequately demonstrate his/her experience conducting
topographic, hydrologic, and construction surveys.

3. Special (Similar) Project Related Experience

Major Roadway Design (4.2.1) - Minimum Requirements: The
Project Manager must explain and adequately demonstrate his/her
experience developing stage constructed projects that do not interrupt
traffic. Preferred Requirements: The Project Manager must explain
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and adequately demonstrate his/her experience developing stage
constructed projects in an urban environment that do not interrupt
traffic or surface hydraulics.

Major Bridge Layouts (3.5.1) and Major Bridge Design (5.2.1) -
Minimum Requirements: The Bridge Engineer must explain and
adequately demonstrate his/her experience developing bridge layouts
and detailing while catering to the specific aesthetic needs of the
District. Preferred Requirements: In addition to the minimum
requirements, the Bridge Engineer must explain how he/she has done
this in the past with little or no impact on construction costs.

Signing, Pavement Marking and Channelization (8.1.1) - "Special
(Similar) Project Related Experience" in this category is not applica-
ble for this contract.

Illumination (8.2.1) and Signalization (8.3.1) - "Special (Similar)
Project Related Experience" in this category is not applicable for
this contract.

Hydrologic Studies (10.1.1) - "Special (Similar) Project Related
Experience" in this category is not applicable for this contract.

Basic Hydraulic Design (10.2.1) - Minimum Requirements: The
project Manager must explain and adequately demonstrate his/
her experience following the guidance outlined in Part IV, Storm
Water Pollution Prevention Plan Requirements, of the Environmental
Protection Agency’s NPDES General Permits for Storm Water
Discharges from Construction Activities outlined in the Federal
Register at 57 FR 41217 and reissued in 63 FR 7858. Preferred
Requirements: In addition to the Special Project Related Experience
minimum requirements of this work task, the Project Manager must
explain and adequately demonstrate his/her experience selecting and
sizing sedimentation filtration systems, erosion prevention devices/
features, and temporary stabilization practices.

Geotechnical Testing (14.2.1) - "Special (Similar) Project Related
Experience" in this category is not applicable for this contract.

Design Survey (15.2.1) - Minimum Requirements: The surveyor must
explain and adequately demonstrate his/her experience in determining
and managing cost effective survey requirements. Preferred Require-
ments: In addition to the Special Project Related Experience mini-
mum requirements of this work task, the surveyor must explain and
adequately demonstrate his/her experience developing Digital Terrain
Models that are functional in an interactive GEOPAK and microsta-
tion automation environment.

4. Evidence of Compliance with Assigned HUB Goal - A provider
receives three points for meeting the assigned goal or zero points for
not meeting the assigned goal.

Deadline: A letter of interest notifying TxDOT of the provider’s
intent to submit a proposal will be accepted by fax at (806) 748-4348,
by mail or hand delivery to TxDOT, Lubbock District, Attention:
Ronald W. Baker, P. E., 135 Slaton Road, Lubbock, Texas, 79408-
0771. Letters of interest will be received until 5:00 p.m. on Friday,
April 10, 1998.

Letter of Interest Requirements: The letter of interest is limited in
length to three 8 1/2 x 11 pages (10 or 12 point font size, single
sided with no attachments or appendices, other than the required
references), and must include the contract number 05-745P5004. An
organizational chart containing the names, addresses, telephone and
fax numbers of the prime provider and any subproviders proposed
for the team and their contract responsibilities by work category
must be included in the letter of interest. In addition, the letter of
interest must include the following information: certification that the
proposed team individuals are currently employed by either the prime

provider or a subprovider; the prime provider’s project manager and
key personnel proposed for the contract; team capabilities; special
project related experience; evidence of compliance with the assigned
DBE goal through the prime provider or subprovider identified on
the team, or a written commitment to make a good faith effort to
meet the assigned goal; project related experience performed since
precertification; and other pertinent information addressed in the
notice.

Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Ronald W. Baker, P. E.,
at (806) 748-4308 or fax (806) 748-4348.

TRD-9803939
Bob Jackson
Acting General Counsel
Texas Department of Transportation
Filed: March 18, 1998

♦ ♦ ♦
Notice of Invitation - Tyler District

Notice of Invitation - Tyler District: The Texas Department of
Transportation (TxDOT) intends to enter into a contract with a
professional engineer, pursuant to Texas Government Code, Chapter
2254, Subchapter A and 43 TAC §§9.30-9.43, to provide the
following services. To be considered, a prime provider and any
subproviders proposed on the team, must be precertified by the
deadline date for receiving the letter of interest for each of the
advertised work category(s), unless the work category is a non-listed
work category. To qualify for contract award, a selected prime
engineer must perform a minimum of 30% of the actual contract
work. Please be advised, that a prime provider or subprovider
currently employing former TxDOT employees needs to be aware of
the revolving door laws including Texas Government Code, Chapter
572 and Section 52, Article IX, of the General Appropriations Bill.
To be considered, the proposed team must demonstrate that they have
a professional engineer registered in Texas who will sign and seal the
work to be performed on the contract.

Contract Number 10-745P5002 - The precertified work categories
that may be required and the approximate percent of work per
category are: 3.1.1. Route Studies and Schematic Design - Minor
Roadway (10%), 4.1.1 Minor Roadway Design (20%), 5.1.1. Minor
Bridge Design (20%), 8.1.1. Signing,Pavement Marking, and
Channelization (2%), 8.2.1. Illumination(3%),10.1.1. Hydrologic
Studies(5%), 10.2.1. Basic Hydraulic Design(10%), 10.5.1. Bridge
Scour Evaluation and Analysis(5%), 14.1.1. Soil Exploration (3%),
14.2.1. Geotechnical Testing(2%), 14.3.1. Transportation Foundation
Studies(3%), 15.2.1. Design Surveys(12%), and 15.3.1. Aerial
Mapping(5%). The work to be performed shall consist of preparing
construction plans, specifications and estimates for FM 317 from US
175 to FM 59, and revising a schematic for FM 317 from FM 59 to
SH 31, in Henderson County.

Historically Underutilized Business (HUB) Goal: The assigned HUB
goal for participation in the work to be performed under this contract
is 20% of the contract amount.

Long List Evaluation Criteria: TxDOT will consider the following
criteria in its review of all interested providers.

1. Past Performance Scores- Minimum: The project manager must
have two good written references for similar projects that he or she
has managed. Preferred - The project manager must have three good
written references for similar projects that he or she has managed.
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2. Project Requirements (Team Capability/Experience):

3.1.1 Route Studies and Schematic Design - Minor Roadways:
Minimum: Prime provider must include one professional engineer
with four years experience in this category and must have completed
similar work on two projects (four projects preferred).

4.1.1 Minor Roadway Design - Minimum: Prime provider must
include one professional engineer with four years experience in this
category and must have completed similar work on three projects
(four projects preferred).

5.1.1 Minor Bridge Design - Minimum: Prime provider or sub-
provider must include one professional engineer with three years
experience in this category and must have completed similar work
on three projects (four projects preferred).

8.1.1 Signing,Pavement Marking and Channelization - Minimum:
Prime provider or sub-provider must include one professional en-
gineer with three years experience in this category and must have
completed similar work on two projects (three projects preferred).

8.2.1 Illumination - Minimum: Prime provider or sub-provider must
include one professional engineer with three years experience in this
category and must have completed similar work on two projects (three
projects preferred).

10.1.1 Hydrologic Studies - Minimum: Prime provider or sub-
provider must include one professional engineer with three years
experience in this category and must have completed similar work
on three projects (four projects preferred).

10.2.1 Basic Hydraulic Design - Minimum: Prime provider or sub-
provider must include one professional engineer with three years
experience in this category and must have completed similar work
on three projects (four projects preferred).

10.5.1 Bridge Scour Evaluation and Analysis - Minimum: Prime
provider or sub-provider must include one professional engineer with
three years experience in this category and must have completed
similar work on three projects (four projects preferred).

14.1.1 Soil Exploration - Minimum: Prime provider or sub-provider
must include one professional engineer with three years experience in
this category and must have completed similar work on three projects
(four projects preferred).

14.2.1 Geotechnical Testing - Minimum: Prime provider or sub-
provider must include one professional engineer with three years
experience in this category and must have completed similar work
on three projects (four projects preferred).

14.3.1 Transportation Foundation Studies - Minimum: Prime provider
or sub-provider must include one professional engineer with three
years experience in this category and must have completed bridge
foundation work on three projects (four projects preferred).

15.2.1 Design Surveys - Minimum: Prime provider or sub-provider
must include one registered professional land surveyor with two years
experience in this category and must have completed similar work on
three projects (four projects preferred).

15.3.1 Aerial Mapping - Minimum: Prime provider or sub-provider
must include one individual with five years experience in this category
and must have completed similar work on three projects (five projects
preferred).

3. Special (Similar) Project Related Experience of Project Manager
and Team Members:

3.1.1. Route Studies & Schematic Design - Minor Roadways -
Minimum: Project Manager must have four years experience in
managing the development of roadway schematics. Preferred - In
addition to the minimum requirements, the Project Manager must
explain and demonstrate adequate knowledge in preparing detailed
roadway schematics.

4.1.1 Minor Roadway Design - Minimum: Project Manager must
have four years experience in managing the development of minor
roadway PS&E Preferred - In addition to the minimum requirements,
the Project Manager must explain and demonstrate adequate knowl-
edge in preparing minor roadway PS&E

5.1.1 Minor Bridge Design - Minimum: Assigned team member must
have three years experience in this category. Preferred - In addition to
the minimum requirements, the assigned team member must explain
and demonstrate adequate knowledge in preparing bridge layouts and
span details.

8.1.1 Signing,Pavement Marking and Channelization - Minimum:
Assigned team member must have three years experience in this
category. Preferred - In addition to the minimum requirements,
the assigned team member must explain and demonstrate adequate
knowledge in preparing signing and pavement marking layouts and
details.

8.2.1 Illumination - Minimum: Assigned team member must have
three years experience in this category. Preferred - In addition to the
minimum requirements, the assigned team member must explain and
demonstrate adequate knowledge in preparing illumination designs.

10.1.1. Hydrologic Studies - Minimum: Assigned team member
must have three years experience in this category. Preferred - In
addition to the minimum requirements, the assigned team member
must explain and demonstrate adequate knowledge in performing
hydrologic analysis.

10.2.1 Basic Hydraulic Design - Minimum: Assigned team member
must have three years experience in this category. Preferred - In
addition to the minimum requirements, the assigned team member
must explain and demonstrate adequate knowledge in performing
hydraulic design and analysis.

10.5.1 Bridge Scour Evaluation and Analysis - Minimum: Assigned
team member must have three years experience in this category.
Preferred - In addition to the minimum requirements, the assigned
team member must explain and demonstrate adequate knowledge in
performing bridge scour analysis.

14.1.1 Soil Exploration - Minimum: Assigned team member must
have three years experience in this category. Preferred - In addition to
the minimum requirements, the assigned team member must explain
and demonstrate adequate knowledge in logging and classifying
geologic strata.

14.2.1 Geotechnical Testing - Minimum: Assigned team member
must have three years experience in this category. Preferred - In
addition to the minimum requirements, the assigned team member
must explain and demonstrate adequate knowledge in performing
geologic material testing.

14.3.1 Transportation Foundation Studies - Minimum: Assigned team
member must have three years experience in this category. Preferred -
In addition to the minimum requirements, the assigned team member
must explain and demonstrate adequate knowledge in performing
bridge foundation design.

15.2.1 Design Surveys - Minimum: Assigned team member must
have two years experience in this category. Preferred - In addition to

23 TexReg 3374 March 27, 1998 Texas Register



the minimum requirements, the assigned team member must explain
and demonstrate adequate knowledge in performing design surveys.

15.3.1 Aerial Mapping - Minimum: Assigned team member must
have five years experience in this category. Preferred - In addition to
the minimum requirements, the assigned team member must explain
and demonstrate adequate knowledge in performing aerial mapping.

4. Evidence of Compliance with Assigned HUB Goal - A provider
receives three points for meeting the assigned goal or zero points for
not meeting the assigned goal.

Deadline: A letter of interest notifying TxDOT of the provider’s
intent to submit a proposal will be accepted by fax at (903) 510-
9129, by hand delivery or mail to TxDOT, Tyler District, Attention:
Dale Booth, P.E., 2709 West Front Street, Tyler, Texas 75702. Letters
of interest will be received until 5:00 p.m., on Friday, April 10, 1998.

Letter of Interest Requirements: The letter of interest is limited in
length to five 8 1/2 x 11 pages (10 point font size, single sided pages
with no attachments or appendices except for written references)
and must include the following: contract number 10-745P5002; an
organizational chart containing names, addresses, telephone numbers
and fax numbers of the prime provider and any subprovider(s)
proposed for the team, and their contract responsibilities by work
category; certification that the proposed team individuals are currently
employed by either the prime provider or a subprovider; the
prime provider’s project manager and key personnel proposed for
the contract; team capabilities; special project related experience;
evidence of compliance with the assigned HUB goal through the
prime provider or subprovider identified on the team, or a written
commitment to make a good faith effort to meet the assigned goal;
project related experience performed since precertification; and other
pertinent information addressed in the notice.

Agency Contact: Requests for additional information regarding this
notice of invitation should be addressed to Dale Booth at (903) 510-
9113 or fax number (903) 510-9129.

TRD-9803940
Bob Jackson
Acting General Counsel
Texas Department of Transportation
Filed: March 18, 1998

♦ ♦ ♦
University of Houston
Request for Proposal for Recreation Consultant

The University of Houston is seeking a consultant to assist in
conducting a needs assessment and market analysis of the UH
community (faculty, staff and students) reelated to a proposal to
construct a recreation and wellness facility. In particular, assistance
is sought in guiding and coordinating a student referendum on a
mandatory student fee to finance such a facility.

The University of Houston is a premier, state-assisted agency of
higher education, serving approximately 29,000 commuting students
and 2800 in residence. UH employs 4200 full and part-time faculty
and staff.

Persons interested in receiving a copy of the Request for Proposal
(RFP) should contact the univesity contact cited below.

Campus and facility tours can be arranged and additional information
obtained by contracting the Director of Campus Activities and
Recreation.

The university reserves the right to accept or reject any or all
proposals received as a result of this notice at its sole discretion
and to cancel in part or in its entirety, this notice if it is in the best
interest of the university.

University contact: Dr. Kathleen Anzivino, Director, Campus
Activities and Recreation Phone: (713) 743-5177.

Response Deadline: All proposals must be received by 3 pm, April
27, 1998.

Please send proposals to: University of Houston Purchasing Depart-
ment, 325 McElhinney Building, University of Houston, Houston,
Texas 77204-5883, Attention: Don Michael.

Selection Process: All proposals will be reviewed by representatives
of the Campus Intramural and Recreation Committee. The committee
will check references and evaluate submissions. The committee will
then make a recommendation to the Vice President for Student Affairs
who will make a recommendation to the President for submission to
the Board of Regents for approval.

The University of Houston is an equal opportunity/affirmative action
institution. Minorities, women, veterans, and persons with disabilities
are encouraged to submit proposals.

TRD-9803870
Diane Murphy
Division Administrator
University of Houston
Filed: March 17, 1998

♦ ♦ ♦
Texas Water Development Board
Correction of Error

The Texas Water Development Board adopted new §§355.90–
355.100. The rules appeared in the March 6, 1998, issue of the
Texas Register, (23 TexReg 2330).

New §355.91 and §355.99 were erroneously filed as adopted without
changes, the rules should have been adopted with changes.

In the definition of “regional water plan” in §355.91, the word
“guidelines” was added to properly reflect the name of Chapter 357
as Regional Water Planning Guidelines.

Section 355.99(a) was revised to clarify that the $20,000 limitation
applies only to funding for the initial scope of work for state fiscal
year 1998. Section 355.99 follows in its entirety:

§355.99. Funding Limitations.

(a) Grants for developing an initial scope of work may include 100%
of the costs. For state fiscal year 1998, funding for and initial scope
of work shall not exceed $20,000 per regional water planning area.

(b) Grants for development of an initial scope of work in combination
with grants for regional water plan development or revision shall
not exceed 75% of the total cost of the planning per regional water
planning area.

(c) In-kind services may be substituted for any part of the local share,
if such services are directly in support of the planning effort, are
properly documented, and are approved in advance by the board.

The Texas Water Development Board adopted new §§357.1–357.14.
The rules appeared in the March 6, 1998, issue of theTexas Register,
(23 TexReg 2338).
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The reference in §357.4(l) to “subsection (j) of this section” should
have been “subsection (k) of this section.”

♦ ♦ ♦
Texas Workers’ Compensation Commission
Correction of Error

The Texas Workers’ Compensation Commission proposed amend-
ments to §§130.101–130.106, 130.108, and 130.110–130.112. The
rules appeared in the February 27, 1998, issue of theTexas Register,
(23 TexReg 1895).

On page 1900, §130.104(a), right column, fifth line, the word
“quarters” should be struck through noting deletion and the word
“quarter” should be added and underlined noting new language.

On page 1901, §130.105, right column, the word “Benefit” should
be struck through noting deletion and the word “Benefits” should be
added and underlined noting new language.

On page 1901, §130.105(a)(2) and in §1303.105(c)(2), right column,
the word “efforts” should be struck through noting deletion and the
word “effort” should be added and underlined noting new language.

♦ ♦ ♦
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