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This month’s front cover artwork:
Artist: Marilyn Kocurek
7th Grade
China Spring Middle School

School children’s artwork has decorated the blank filler pages of the Texas Register
since 1987. Teachers throughout the state submit the drawings for students in grades K-
12. The drawings dress up the otherwise gray pages of the Texas Register and introduce
students to this obscure but important facet of state government.

We will display artwork on the cover of each Texas Register. The artwork featured on
the front cover is chosen at random.

The artwork is published on what would otherwise be blank pages in the Texas
Register. These blank pages are caused by the production process used to print the Texas
Register. The artwork does not add additional pages to each issue and does not increase
the cost of the Texas Register.

For more information about the student art project, please call (800) 226-7199.

Texas Register, ISSN 0362-4781, is published weekly, 52 times a year. Issues will be published
by the Office of the Secretary of State, 1019 Brazos, Austin, Texas 78701. Subscription costs:
printed, one year $95, six month $75. First Class mail subscriptions are available at a cost of
$200 per year. Single copies of most issues for the current year are available at $7 per copy in
printed format.

Material in the Texas Register is the property of the State of Texas. However, it may be
copied, reproduced, or republished by any person without permission of the Texas Register
Director, provided no such republication shall bear the legend Texas Register or “Official”
without the written permission of the director.

The Texas Register is published under the Government Code, Title 10, Chapter 2002.
Periodicals Postage is paid at Austin, Texas.

POSTMASTER: Send address changes to the Texas Register, P.O. Box 13824, Austin, TX
78711-3824.

a section of the Texas Administrative Code
Office of the Secretary of State Dana Blanton

P.O. Box 13824 John Cartwright

Austin, TX 78711-3824

(800) 226-7199 Texas Register

(512) 463-5561 Carla Carter

FAX (512) 463-5569 Tricia Duron
http://www.sos.state.tx.us Ann Franklin

Kris Hogan
Secretary of State- Alberto R. Gonzales Roberta Knight
Becca Williams

Director - Dan Procter

Assistant Director - Dee Wright Circulation/Marketing
Jill S. Ledbetter

Receptionist- Brett Tiedt Liz Stern




ATTORNEY GENERAL 16 TAC 812.312, 812.313....cucuiuiiiririririreririenieisenese e 9217

Letter OPINIONS .....oci ittt e e eaeeeee s 917% TAC 8§812.338, 12.371, 12.375, 12.387, 12.388, 12.389,
Opinion
Request for OPINIONS. .......cvviiiieeirieee e 917’“:? TAC 812,508, 812.568.....coossvvvsssvnsssvssssisss s 9221
TEXAS ETHICS COMMISSION Public Utility Commission of Texas
Advisory OpinioN REQUEST.........eiviririrrieesee e 9177 Practice and Procedure
(@711 1To] o 1T PRSP URPUTPRR 91# TAC 8822.102, 22.103, 822.105.......ooisssisssssssss 9221
EMERGENCY RULES SerViCSeugsr;[)%?S;/resRules Applicable to Telecommunications
Texas Department of Public Safety 16 TAC §26.84 1oo..coooeeeeeeeeeeeoeeeeeee e 9222
Drivers License Rules 16 TAC §26.88 .....cooorrrmmeeeeeeesvovooosoesssssseeeesssssssessssssss e 9223
37 TAC BIS.42 oo LT TAC §26.89 ... 9224
PROPOSED RULES 16 TAC 826.107 ..eeeieeiiiiieee ettt e e ee e et e e e e e e e e eneeeae s 9225
State Office of Administrative Hearings Texas Alcoholic Beverage Commission
Rules of Procedure for Administrative License Suspen- Marketing Practices

sion Hearings 16 TAC §45.110
1 TAC §§159.4, 159.5, 159.7, 169.9, 159,11, 159.13, 159.15, 159.17, 11« ¢ 1c 112
159.19, 159.21, 159.23, 159.25, 159.27, 159.29, 159.33, 159.33; :

159.37, 159.39, 159.41 ....oiiiiiiii i 918kxas Department of Licensing and Regulation
Texas Health and Human Services Commission Texas Commission of Licensing and Regulation
Medicaid Reimbursement Rates T X O =1 10 Je 9228
1 TAC 8355.108 ... .t a e s 91885 TAC 860.1, 860.10........ceeeeeeiriiiiiieeeeeeeee e e e e e e 9228
1 TAC 8355.6907 ...coveieiieiee ettt e et e e s 91816 TAC 8860.21-60.26........cceeeeeeeriiiiiieeeeeeeeeee e e e e e e eeaeeees 9229
Medicaid Fair Hearings 16 TAC 8860.60-60.65.......cevvvueiieieeeeeeeeeeeeeeeeiee e eeeeanaeas 9229
1 TAC §8357.1, 357.3, 357.5, 357.7, 357.9, 357.11, 357.13, 357.15,6 TAC 8860.80-60.82........ccccvvirimreririierinierriee e nree e 9231
357.17, 357.19, 357.21, 357.23, 357.25, 357.27, 357.29............. 91%_% TAC §560.80-60.82 9231
State Securities Board 16 TAC §860.100-60.109, 60.120-60.124,  60.150-60.159,
Dealers and Salesmen 60170'60177, 60.190-60.195... ..o 9232
T TAC 8L15.1 ..t 919]26 TAC  §860.100-60.108, 60.120-60.124, 60.150-60.160,
60.170-60.174, 60.190-60.192.......cceuiiieiiiiiieieeee e 9232
T TAC 8115.3 .. et 9193 . .
) o Texas Board of Architectural Examiners
Railroad Commission of Texas ]
. Architects
Gas Utilities Division
22 TAC 8110 ... ettt 9239
16 TAC 87 4 .ottt e e e e e e e eeaens 9194 )
Landscape Architects
16 TAC 87.680 ...uuciiiiiieeiee ettt e e e e e e e e e e eeenaees 9198
o _ 22 TAC 83.10 ..o 9239
Coal Mining Regulations
22 TAC 83.28 ... ettt ———— 9239
16 TAC 812.2, 812.3 ... et 9202
22 TAC 83.86 ... oottt 9240
16 TAC §12.188 213 ) .
Interior Designers
16 TAC §12.201
22 TAC 85.10 ...t 9241
16 TAC 812.207, 812.218.....eeeeeieeeeeeeeeeeeeeeeeeeee e 9214 d of ] | ]
16 TAC 8812.226, 12.228, 12.233.....ccoeeeeeeeieeeeeeeeeeeeeeeeeere s 921%Oar 0 VO(?atlona Nurse Examiners
16 TAC 812,237, §12.243 . oovoooovvoeeeeeoeeeeeeeeeeeeeeeeeeeeeeeeseeeseeee 9216  Education
16 TAC §12.309 ..o eeeeeeeeeee e eeeeeeeeeene 92722 TAC 82331 e 9241

TABLE OF CONTENTS 23 TexReg 9167



22 TAC 8233.1 .ttt 92437 TAC 8814.61-14.68........ooiiiiiiiiiiecee e 9265
22 TAC 88233.12, 233.14, 233.16, 233.18, 233.19, 233.21, 233.23[exas Department of Human Services

233.24, 233.26, 233.28 ... 9243 .
Cost Determination Process
22 TAC 823341 ... ittt e e e e 9244
40 TAC 820.108.....cco it s e e e e e e e e e e e aannes 9266
22 TAC 88233.72-233.74 245 o )
Day Activity and Health Services
22 TAC 8233.84, §233.85 45
40 TAC 850.6907 ....cc oo a e 9267

Texas Board of Professional Land Surveying .
. Texas Department of Transportation
General Rules of Procedures and Practices )
Employment Practices

22 TAC 8661.42, 8661.45........coiiiieeiiieeeiee e e 9246

43 TAC 884.30-4.37, 4.39, 4.40......ccciiiiiiiiiicicc e 9268
22 TAC §8661.73, 661.83, 661.86..........cccceririiiiiiciiiieciee e 9246

43 TAC 884.51, 4.54-4.56.......cccoeiiiiiiiiicec e 9289
22 TAC 866174 .....oii ettt 9247

: . . Vehicles Titles and Registration
Interagency Council on Early Childhood Intervention g

. ) R A O N A O U 9293
Early Childhood Intervention ]
Right of Way
25 TAC 88621.1-621.3, 621.5.....cooeeeeeecieeeeee e 9248
R A O 1 I 9294
25 TAC 8621.61, 8621.63......cccceeeeeeeeeeeeeeceeee e 9248

WITHDRAWN RULES
Public Utility Commission of Texas

Texas Department of Insurance

Property and Casualty Insurance
Substantive Rules Applicable to Electric Service

28 TAC 85.1401, 85.1402........coiiiiiiiiiicee e 925l9roviders
28 TAC 851521 sttt 925]96 TAC 825.41 ..o 9297

28 TAC 85.3301
28 TAC 85.5003
28 TAC 85.6401
Texas Natural Resource Conservation Commission

925'Ioexas Board of Professional Land Surveying
> General Rules of Procedures and Practices
22 TAC 866L.121 .....ceeiiiiiiiieieieeeee e e e e e e e e e e e e e e e s nenaanees 9297
22 TAC 866L.123 ... ..ceiiiiiiiiieeieeeee e e e e e e essiere e e e e e e e e e e e s e s e snnnenannees 9297

ADOPTED RULES
251

Exemptions from Permitting

30 TAC 88106.1, 106.2, 106.4—106.6......ccceriurrereeairiieaeeiiiiieaeens 9
30 TAC 88106.1—106.8......eeeeeiiiiieeeeaiiiieeeeeiiee e e e eieee e e e 925(8ffice of the Attorney General

Control of Air Pollution by Permits for New Construc- Child Support Enforcement
tion or Modification 1 TAC 855.140 ......iiiiiiiieitie ettt 9299
30 TAC BL16.620 ..o e e, 9258 TAC 855.140 .....ciiiieiiiieiiee ettt 9299

Operation of the Rio Grande 1 TAC §855.301-55.308 ........cooumrermerirreeienisneeaneseeneeesesesnnenas 9299
30 TAC §303.32, §303.35.......covvriereirrirneissssissssssssessessenens 9299epartment of Information Resources

Watermaster Operations Planr_ling and Management of Information Resources
30 TAC 8304.33, 8304.34 ...t 926EeChnoIogles

L TAC 820113 ...ttt e et e e e e e e e e e 9300

Texas Water Development Board

. . L Railroad Commission of Texas
Regional Water Planning Guidelines

3L TAC 8357.7 .o 9263 Oil and Gas Division
16 TAC 83.14 .. oo 9300

Agricultural Water Conservation Program o o
gzézubllc Utility Commission of Texas

31 TAC 8367.24, 8367.29.....ccciiiiiieeeiiee et

Texas Department of Public Safety Substantive Rules

16 TAC 823.3 .. ittt 9306

School Bus Transportation
16 TAC 823.32 ...ttt 9307

TABLE OF CONTENTS 23 TexReg 9168



16 TAC 823.33 ..t 930 TAC 88321.31-321.46 .....cceeiiiiiicicee e 9354

16 TAC 823,134 ..ottt e 930Zoastal Coordination Council
“Substantive Rules Applicable to Electric Service Coastal Procedures for Federal Consistency with
Providers Coastal Management Program Goals and Priorities
16 TAC 825.5 . i 931 TAC 8506.12.....ccuiiieiecieeerecte ettt ettt ere e 9407
16 TAC 825.87 ..ot s 93Ifkexas Department of Human Services
16 TAC 825.221 ..o 9321  |ncome Assistance Services
Substantive Rules Applicable to TelecommuniCations 40 TAC §3.2901 ...........cco..rvververrreresseesseee e 9408
Service Providers A0 TAC 83,4011 ...t 9409
16 TAC 826.5 ... i 9322 . . ..
Nursing Facility Administrators
16 TAC 826.125 ...ttt e e e e e 9335
40 TAC 8818.2-18.10, 18.15, 18.16...ccccecirireaeiiiiiieaeeiiieee e 9409
16 TAC 826.126 ....ccie ettt e e e e e eneeee s 9338
T Alcoholic B c o 40 TAC 8818.2-18.10, 18.15, 18.16...ccccceuririeeeiiiieaeeiieea e 9410
exas Alcoholic Beverage Commission . .
_ ) g Community Care for Aged and Disabled
Marketing Practices 40 TAC 848.2615 and 848.2616........ccuueveeeiiiieiaeeeiiiieeeeeiieeee e 9410

16 TAC §45.109
16 TAC §45.111
16 TAC §45.117
Texas Education Agency

Legal Services
3 40 TAC §879.1901, 79.1906, 79.1914, 79.1917 and 79.1919.....9410
40 TAC §879.2003, 79.2009, and 79.2011.........ccccevvvverireeerinnrenns 9411
Texas Department of Protective and Regulatory Services

Adaptations for Special Populations
19 TAC 889. 1311 ..ot 9341

Child Protective Services

) ] 40 TAC 8700.316 .....ceeeeieeiiiiiiee ettt e e 9411
Texas Board of Professional Land Surveying 40 TAC 88700.1803—700.1806 .......ceeeiiureeraeaaiiiiaeeaiieea e eiieeeaenns 9411
General Rules of Procedures and Practices Protection of Clients and Staff
22 TAC 88661.3, 661.4, 661.9, 66111 .oorsvvvssvrssvrssvvssves 934}0 TAC 88710.41—710.50 ....ciiiiiiiiiee et 9412
22 TAC 866163, 866175 rvsvvssvvssvvssvsssvsss s 9342?0 TAC 88710.41—710.55 ..ot 9416
Standards of Responsibility and Rules of Conduct General Licensing Procedures
22 TAC 88663.5, 663.7, 663.10.. cvssvvvssvvvssvvss v 9341’130 TAC 87251001 ...ttt e e a e e a e
22 TAC 88663.16, 663.17, 663.19.......ceveiieeiiiiieee e 93420 TAC §725.1808, §725.1800 ..o
rrz])é?;p?stgte Board of Examiners of Marriage and Family 40 TAC §8§725.2006, 725.2036, 725.2046

Licensure and Regulation of Marriage and Family Contracted Services

Therapists 40 TAC 88732.240, 732.242-732.252, 732.254-732.256............ 9421
22 TAC 8801.2 e, 934 TAC 8732.241 ...t 9425
22 TAC §801.19 and §801.20............ 934Bexas Department of Transportation
22 TAC 8801.143 and 8801.44........c.ccovvvmiirerieieeieinenie e 9346  Vehicle Titles and Registration
22 TAC 8801.203 and 8801.204.........ccocveerreeenreeeree e O3ME TAC BLT7.22 ..ottt 9426
22 TAC 88801.263-801.266, 801.268........ccccuvereeeiiiieeeeiiiieaeene O34 TAC BL7.52 ...t 9427
Texas Natural Resource Conservation Commission Traffic Operations
Regulatory Flexibility 43 TAC §25.406, §25.409.......ccocoeimieecerece e 9429
30 TAC 890.1, 890.2.....ceiuiiiieririeierieierieie et 9348 TAC 8825.501-25.506 .......ccooviieriniiiicieicccc e, 9432
30 TAC §890.10, 90.12, 90.14, 90.16, 90.18, 90.20.........c0eenee.. 93543 TAC 8§825.801—25.806 .......cvviiveeeiriieiieienreeesneeennee e 9432
Control of Certain Activities By Rule Maintenance

TABLE OF CONTENTS 23 TexReg 9169



43 TAC 8829.21-29.26 .....cccceeeeeeeeeeccee et 943Phursday, September 17, 1998, 10:00 @.M.......ccceeeeeiiiiireaeaninnnn. 9451
EXEMPT FILINGS Texas Board of Chiropractic Examiners

Texas Department of Insurance Thursday, September 10, 1998, 9:00 &.M.....c..ceeeiiiieieeeiiiiireeaainns
AQOPLEA ACHON. ...t 943Fhursday, September 10, 1998, 9:00 a.m................

RULE REVIEW Thursday, September 10, 1998, 9:00 &.M.......cveeiiiieieeeiiiiireeeeiees
Thursday, September 10, 1998, 10:00 a.m
Jhursday, September 10, 1998, 10:00 a.m

Texas Alcoholic Beverage COmMmMISSION..........oocueeeeriiiieieeniiieeen. 943'£hursday, September 10, 1998, 11:00 a.m

Automobile Theft Prevention Authority 9440Thursday, September 10, 1998, 1:30 P.M..cccoiiiiiieiiiiiie e

Texas Board of Chiropractic EXaminers...........ccccovecveeeeeniiieeeennne

Proposed Reviews
State Office of Administrative Hearings............occooeveeiiiieeennnee. 943

Interagency Council on Early Childhood Intervention................
Texas Board of Professional Land Surveying ..........cccccovcieeeenns
Texas State Board of Examiners of Psychologists.......................
Public Utility Commission Of TeXas.........ccccevecuieieeiiniiieee e

Texas Department of Transportation

Adopted Rule Reviews
Texas Board of Professional Land Surveying..........ccccooeceeeeennns

Texas State Board of Examiners of Psychologists.......................
TABLES AND GRAPHICS

Tables and Graphics
4I§ursday, September 10, 1998, 8:30 @.M.....cceviiuirieriiiiereaeeiieenn.

Thursday, September 10, 1998, 9:00 a.M.......ceeeiiiieireeiiiiiieeeaines

Thursday, September 10, 1998, 10:00 a.m

Thursday, September 10, 1998, 10:30 a.m
94%ﬁursday, September 10, 1998, 11:00 a.m
944%ursday, September 10, 1998, 1:30 P.M..cccoiiiiieeiiiiiieee e
94§9day, September 11, 1998, 9:00 a.M....ccciiiiiiiieiiiiiiieeeiiieee e
94&?‘8an Education Agency

Tables and GraphiCS ........cooueiiie i 9
OPEN MEETINGS

Texas State Board of Public Accountancy

Wednesday, September 16, 1998, 9:00 a.M......ccceriirreeriiierraennnnns
Wednesday, September 16, 1998, 1:00 p.m
Wednesday, September 16, 1998, 1:00 p.m
Wednesday, September 16, 1998, 3:30 p.m

Wednesday, September 16, 1998, 4:00 p.M...co...cersvvrssvsssivssne 92 ursday, September 10, 1998, 11:00 &Moo 9457
State Office of Administrative Hearings Friday, September 11, 1998, 9:00 &.M........ov..crerrereereerrrreerrrsrreenns 9457
Monday, September 14, 1998, 1:30 PM....cereiiiiiieeiaiiiieeeeeiieeeenns 94@unday-Monday, September 13-14, 1998, 1:00 p.m. and 8:30 a.m.
Tuesday, September 15, 1998, 9:00 @.M......ccceeeviuiireeiniiiieee e QABBSPECHIVEIY.) . ..eeeeeeiiieee ettt e e 9458
Tuesday, September 15, 1998, 9:00 8.M....cccoverrvrnrreeerreeinneenne 94%8xas Board of Professional Engineers

Wednesday, September 16, 1998, 10:00 a.M........cccocvneiiniaeninnn, 94%Aursday, September 10, 1998, 1:00 P.M..cccvricireerieereeierenieens 9458
State Bar of Texas Thursday, September 10, 1998, 3:30 P.M....cccveiierieeeieeceesee e 9458
Thursday, September 9, 1998, 1:30 P.M...ccocuiiieeiiiiiieeeeeieeeee s 94%tiday, September 11, 1998, 8:30 @.M....cccuveieeiiiiiiieeeeiiiee e 9458
Texas Boll Weevil Eradication Foundation Friday, September 11, 1998, 9:00 a.M......c.cccceeviveriierirrereeseesiens 9458
Thursday, September 10, 1998, 1:00 P.M.....ccccceeverrievreereereereann. 94%3eneral Services Commission

Texas Bond Review Board Friday, September 11, 1998, 9:00 @.M......ccceeiiiuieieeriiiiieaeeaiieeeenn 9459
Tuesday, September 8, 1998, 10:00 a.M......cccceeveereerrecreireeeenenn, 946Xffice of the Governor

State Cemetery Committee Friday, September 11, 1998, 9:30 @.M......cceeiiiiiireeiiiiiieeeeaiieeeenn 9459

TABLE OF CONTENTS 23 TexReg 9170



Texas Health Care Information Council

Thursday, September 10, 1998, 9:00 &.M.......ceeeiiiiiireaiiiiiieeeiiens
Texas Department of Health
Thursday, September 10, 1998, 3:30 p.m

Board of Nurse Examiners

949%xas Optometry Board

Friday, September 11, 1998, 10:00 @.M.....ccuueeeeiiiiiereeeiiieeee e 9459%hursday-Friday, September 10-11, 1998, 2:30 p.m. and 9:00 a.m.

Texas Department of Human Services

Friday, September 11, 1998, 10:00 @.M....cccuueeeeeiiiiireeeiiieeae e
Texas Department of Insurance

Thursday, September 3, 1998, 10:00 @.M....c..ceveeiiiiereeeiiiiireanaines

(FESPECHIVEIY.) ..ttt e e 9466

9 4él'§xas Pecan Producers Board

Wednesday, September 9, 1998, 10:00 8.M.....cceeriiuerieeriiiereaeannnns 9466

Monday, September 28, 1998, 9:00 @.M.......cccceeiuvreeeeiiiieaeeeieee. 9

Tuesday, September 29, 1998, 9:00 @.M.......ccceeviurireeeiiiiieee e 94 Sxas Board of PhyS|caI Therapy Examiners

Thursday, October 1, 1998, 9:00 &.M.........coveeveeeeeereeereserseeeenn gaggursday, September 10, 1998, 8:30 @M., 9466
Friday, October 2, 1998, 9:00 &.M.........vvvveeerroreerereereesesseeeereen g46texas Polygraph Examiners

Texas Judicial Council Monday-Wednesday, September 14-16, 1998, 8:00 a.m. .......... 9467

Wednesday, September 23, 1998, 10:00 .M. ......ccccoeveveverrrennnnn. g4Ffoduce Recovery Fund Board

Tuesday, September 29, 1998, 8:30 a.m. ...........
Tuesday, September 29, 1998, 10:00 @.M. ....coeeiiiiirreriiiiieieaannens
Texas Board of Professional Land Surveying

9

g4bBonday-Tuesday, September 21-22, 1998, 2:00 p.m. and 9:00 a.m.

4griaspectively.) ................................................................................. 9467
Texas State Board of Examiners of Psychologists

i Wednesday, September 9, 1998, 9:00 a.M......cccceeiiiiereeeniiieneene 9467
Friday, September 11, 1998, 9:00 @.M......ccceeiiiieieeriiiiieaaeaiieeeenn 9461 )
Thursday-Friday, September 10-11, 1998, 8:30 a.m................... 9468

Board of Law Examiners

Public Utility Commission of Texas

Thursday, September 10, 1998, 8:30 @.M....c.ccveeiiiieieeeiiiiiieeeeinns 9462
) Wednesday, September 9, 1998, 9:30 a.M.....ccccceeeiiiiieeeeniiieneene 9468

Friday, September 11, 1998, 8:30 @.M.....ccceeeiiiieieeiiiiiee e 9462
Wednesday, September 9, 1998, 9:30 @.M.....ccccceeeiiiiireeeiiiieneene 9468

Texas State Library and Archives Commission

Recycling Market Development Board

Monday, September 14, 1998, 1:00 PM....ceriiiiiiieeaaiiiieaeeaiieeeenns 9462
Thursday, September 17, 1998, 10:00 a.M......ceveiiiiiieeeiiiiieaeeanens 9468
Monday, September 14, 1998, 1:30 PM....ceriiiiiiieeeaiiiieeeeeiieeenns 9462

Texas Department of Licensing and Regulation

Texas Rehabilitation Commission

Thursday-Friday, September 24-25, 1998, 9:30 a.m................... 9468
Thursday, September 10, 1998, 9:30 &.M....c.ceeeiiiiiieeeiiiiiieee s 9463
Secretary of State
Thursday, September 10, 1998, 9:30 &.M....cceveeiiiiiiieeiiiiereee s 9463
) Wednesday, September 9, 1998, 10:00 &.M.....cceeriiurrreeriiiereaeannnns 9469
Friday, September 18, 1998, 1:30 p.m 9463

Friday, September 25, 1998, 1:30 p.m
Texas State Board of Medical Examiners

Thursday, September 3, 1998, 2:00 P.M.....ccceiiieiiiiiieaeeeiieeae s 94

Midwifery Board

Monday, September 14, 1998, 9:30 @.M.......cceeeviiiieeeiiiiieee e 946

Texas Natural Resource Conservation Commission

946'I'4elecommun|cat|0n Infrastructure Fund Board

Thursday, September 10, 1998, 2:30 p.m
gjriday, September 11, 1998, 9:00 a.m..........
Friday, September 11, 1998, 9:00 @.M......ccceeiiiiireeriiiiieaeeaiieeeenn
Fl{iday, September 11, 1998, 10:00 @.M......ceeeiiiiieeeiiiiieee e

Texas Association of Counties
Thursday, September 3, 1998, 1:30 8......cccoiiiiieeiiiiiieee e 9470

Thursday, September 10, 1998, 8:30 &.M.....c..ceeeiiiiireeeiiiiiieeeeines 9464

Thursday, September 10, 1998, 9:30 &.M....c.cveeiiiiiireeiiiiireeeeiees 94

Thursday, September 10, 1998, 9:30 &.M....c.eveeiiiiiiieeiiiiireeeeiees
Thursday, September 10, 1998, 1:00 PM...ceeieieeiiiiiieeeiiieeeee s

Wednesday, September 23, 1998, 9:30 a.M.....ccccviiiereeriiiireaannnns

Texas Tech University and Texas Tech University Health
iences Center

9487198, 9/3/98, 9/4/98, 9/8/98-9/12/98, 9/14/98—9/18/98, 9/21/98-9/
94@5/98, 9/28/98-10/2/98, 10/5/98—10/9/98, 10/12/98—10/16/98, 10/

94%)

8/98—10/21/98, 10/23/98, 10/26/98-10/30/98, 11/2/98-11/6/98; 11/

TABLE OF CONTENTS 23 TexReg 9171



9/98-11/12/98, 11/16/98-11/20/98, 11/23/98-11/25/98, 11/30/98Texas Department of Insurance
L2500 M. e 94KP . .
otice Of Hearing........oovioiieiee e

University Interscholastic League Third Party Administrator Applications

Monday, August 31, 1998, 8:30 .M. ....ccueveeeriiiiieee e 947I]_'egislative Budget Board

Monday, August 31, 1998, 9:00 .M. ....ccuerieiriiiiieee e 947%chedule for Joint Budget Hearings (for the period of September
Texas Windstorm Insurance Association 10-25, 1998) on Appropriations Requests for the 2000-2001 Bien-
Monday, AUGUSt 31, 1998, 2:30 DM ..ovoooee oo 947|1ium ............................................................................................... 9484
Texas Workforce Commission

Tuesday, September 8, 1998, 9:00 @.M......cccceeeviiiiieeiiiiiieee e
9 4%xas Department of Mental Health and Mental Retarda-
tion

Medicaid Public Hearing NOtICe............eviiiiiiiiie e 9496

Texas State Board of Medical Examiners
94 i)nsultant Contract AWArd..........cceveiiiiiiiieieeeeee e 9495

Regional MEELINGS. ... ..ciiiiiiiiieee it
IN ADDITION
Coastal Coordination Council

Texas Natural Resource Conservation Commission

Notice and Opportunity to Comment on Requests for ConSiSt""nc’No’[ice of Opportunity to Comment on Default Orders of Adminis-
Agreement/Concurrence under the Texas Coastal Management Pri?;?tive Enforcement Actions 9496
(0] 7= 12 0 P PUPPRRPN Q47— — T T T T T

. Notice of Opportunity to Comment on Settlement Agreements of
Comptroller of Public Accounts Administrative Enforcement ACHONS..........cocoeveveveeveeeeeeeeeeenns 9497

Notice of Consultant Contract Award..........ccceeeeeeeeeeeeeeeeeeeevennnn.
Office of Consumer Credit Commissioner
Notice of Rate CeiliNgS.........ceviiiiiiiiiaiiiei e

East Texas Council of Governments

Notice of Invitation for Offers of Consulting Services
Texas Education Agency Texas Department of Protective and Regulatory Services

Request for Proposals Concerning Outside Counsel to Providgublic Notice-Adult Protective Services Policy and Procedures Re-
Advice Related to the Texas Education Agency’s Administration ancd@rding Clients with Limited Proficiency and Impaired Sensory or

Management of the Permanent School Fund .......ovvmieievei . 94-;Eg)eaking SKIllS .ttt ————————— 9500
Fire Fighters’ Pension Commission Public Utility Commission of Texas

Request for Proposal for Actuarial Services for the Texas Statewid@PPlications to Introduce New or Modified Rates or Terms Pursuant
Emergency Services Personnel Retirement Fund Administered by tH8 P.U.C. Substantive Rule 823.25 .........ccccooieviiiiiniie e 9501
Office of the Fire Fighters’ Pension Commission. ..................... 9480Notice of Application for Amendment to Service Provider Certificate
Texas Department of Health of Operating AUtNONILY ........coeiiiiieiie e 9502
Designation of EI Paso County Jail Annex Clinic as a Site SerVingNo'[ihces of Application for Service Provider Certificate of Operatigng_)g02
Medically Underserved POPUIALONS .................veeveeveoeeoeeeoeeroerene. 9aGAULNOTIY oo
Designation of El Paso County Main Jail Clinic as a Site ServingNotices of Application to Amend Certificate of Convenience ag(é%
Medically Underserved POPUIALIONS ...............vvvecerresrrveeeeerrerr QAGNECESSITY .o
Notice of Request for Proposals for Medical Transportation Service %lcze7 of Intent to File Pursuant to P.U.C. Substantive Rugk;%
for Medicaid-Eligible Individuals to and from Allowable Medicaid 2T e s
SEIVICES oottt ittt ettt 94B1blic Notice of Amendment to Interconnection Agreement......9504
Texas Department of Housing and Community Affairs Public Notice of Interconnection Agreement.............ccecceeeeeenene 9504
Notice of Administrative Hearing (MHD1998000353Ul)........... 9482 Southwest Texas State University

Notice of Public Hearing ..........ccocccveiniiniiinniicc 948RequeSt fOr ProPOSalS.........ceviieiiieirieeriee st 9505
Request for Proposals International Regional Economic Impacfexas Turnpike Authority Division of the Texas Depart-

Study .............................................................................................. 94%nt Of Transportat|0n

Texas Department of Human Services Notice Of INTENT........ooi s 9505

Public Notice-Intended Use RepPOrt..........cooccvieeeiniiiiieiiiiiiieeees 9483

TABLE OF CONTENTS 23 TexReg 9172



Texas Commission on Volunteerism and Community Ser-
vices

Notice of Request for Proposals...........ccccoeeiiiiiiieeiiniiieee e

Texas Water Development Board

TABLE OF CONTENTS 23 TexReg 9173



OFFICE OF THE
—ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
8402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
To request copies of opinions, please fax your reugest to (512) 462-0548 or call (512) 936-1730. To
inquire about pending requests for opinions, phone (512) 463-2110.
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Letter Opinions impose a limit on the farming out of county prisoners, and related

LO# 98-068 (RQ-1106). Request from The Honorable John w. duestions.
Segrest, Criminal District Attorney, McLennan County 219 North Summary. The cost of maintaining the jail in a manner that comports
Sixth Street, Suite 200, Waco, Texas 76701, concerning whether with the rules of the Commission on Jail Standards, the statutory
county bail bond board is authorized to regulate bondsmen’s use akquirements of Local Government Code section 351.001, and the
certain assumed names and related questions. Eighth and Fourteenth Amendments to the United States Constitution
. alls upon the county, and may not be avoided. Accordingly, if it is
ﬁ;?;r?ﬁéyalﬁﬁo?itgetge%J?aiteteébﬁdcs?#enﬁﬁbﬂ'eb&”fsgfﬁfddr? :rfl ensogw cessary to farm out prisoners from t.he. county jail in order to meet
bail bond board does have the authority to suspend or revoke thte ese obligations, the county may not limit the author[ty of the §hern‘f
license of an individual bondsman who uses as an assumed nhame t}ﬁ do so, refuse to pay the sums necessary to meet its obligations, or
X . iiterfere with the sheriff's legal duty to execute criminal warrants.
name of an unlicensed person with whom the bondsman shares or
pays commissions or fees. A court might approve a carefully crafted O# 98-073 (RQ-1005).Request from The Honorable Lawrence E.
rule prohibiting such business relationships. A corporate bail bondHeffington, Henderson County Attorney, Courthouse Square, Athens,
licensee is not authorized to operate under an assumed name unld&xas 75751, concerning whether the judge of the 392nd District
expressly authorized to do so by the Insurance Code or Department @fourt is a member of the Henderson County Juvenile Board, and
Insurance regulations. This limitation on the authority of a corporaterelated question.
surety to operate under an assumed named extends to its Iicensgﬂ

mmary. The judge of the 392nd District Court is not a member
agents.

of the Henderson County Juvenile Board.
LO# 98-069 (RQ-1096).Request from The Honorable James Warrenxn 9514022
Smith, Jr., Frio County Attorney, Box 1, Pearsall, Texas 78061-3100 .
S T - J L - Sarah Shirley
Concerning jurisdiction of juvenile court after expiration of period of i
Assistant Attorney General

deferred prosecution probation. X
Office of the Attorney General

Summary. Deferred prosecution probation pursuant to section 53.0%;jeq: september 3, 1998
of the Family Code may not be revoked on account of an offense or
offenses committed after the expiration of the probationary period. ¢ ¢ ¢

LO# 98-070 (RQ-1089). Request from The Honorable Tom Opinion

O’Connell, Criminal District Attorney, Collin County Courthouse,
210 South McDonald, Suite 324, McKinney, Texas 75069, concernin Dr'?/lszz é?g;;iézé()).unﬁe%; sr';]efrorgog EeasT()Sr;?]raer(teor}]i(())seR&mR;(-)S
whether a home-rule municipality is authorized to create a retireme guez, y Y, !

lan without holdina an election | Paso, Texas 79901, concerning whether a commissioners court
P 9 ’ may continue a meeting for a period of up to one week without re-
Summary. Government Code section 810.001 authorizes a homeposting notice.

rule municipality to establish and maintain a plan qualified under,

. : . ummary. A commissioners court may continue a meeting from day
section 401(a) of the Internal Revenue Code without obtaining vote? d . : .
approval as required by article 6243k, V.T.C.S. 0 day without reposting notice under section 551.041 of the Open

Meetings Act, chapter 551 of the Government Code. If a meeting is
LO# 98-071 (RQ-1093).Request from The Honorable Tim Curry, continued to any day other than the one immediately following, the
Criminal District Attorney, 401 West Belknap Street, Fort Worth, commissioners court must repost notice.
Texas, 76196-0201, concerning whether, under Local GovernmenltRD_9813934
Code section 351.0415(b)(3), a sheriff must rebid a contract with &rah Shirle
third party to operate the jail commissary every five years. i Y

Assistant Attorney General

Summary. Local Government Code section 351.0415(b)(3) requiresoffice of the Attorney General
a county sheriff to accept new bids on a contract to operate &ijjeq: september 2, 1998
commissary for the use of county jail prisoners every five years.
¢ ¢ ¢

LO# 98-072 (RQ-1041).Request from Honorable Ms. Kathleen M.
Moss, Fannin County Auditor, Fannin County Courthouse, BonhamRequest for Opinions
Texas 75418, Concerning authority of a commissioners court to
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RQ-1175. Requested from The Honorable Chris Harris, Chairwhether court fees collected by the district clerk must be deposited
Administration Committee, Texas State Senate, P.O. Box 12068yith the county treasurer.

Austin, Texas 78711-2068, concerning renewal of a charitable bing%Q-ll?S Requested from The Honorable Richard B. Townsend
commercial Iesspr’s license issued under section 13(0) of article 179%Iorris C(;unty District Attorney, 500 Broadnax Street, Ijaingerfield,’
the Bingo Enabling Act. Texas 75638, concerning whether an interest fee should be retroac-
RQ-1176. Requested from The Honorable Gonzalo Barrientos,tively deducted from trust accounts held by a county clerk.

Chair Committee of the Whole on Legislative and CongressionaLI.RD_9813911

Redistricting, Texas State Senate, P.O. Box 12068, Austin, Texa§
78711-2068, concerning whether a municipality and a firefighters
association may agree to exclude certain persons from membershi
in the negotiating unit.

arah Shirley
sistant Attorney General
ffice of the Attorney General

i Filed: September 2, 1998
RQ-1177. Requested from The Honorable John Branson, Fisher

County Auditor, P.O. Box 126, Roby, Texas 79543, concerning ¢ ¢ ¢
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TEXAS
—FETHICS COMMISSION

The Texas Ethics Commission is authorized by the Government Code, 8571.091, to issue advisory
opinions in regard to the following statues: the Government Code, Chapter 302; the Government
Code, Chapter 305; the Government Code, Chapter 572; the Election Code, Title 15; the Penal
Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be
addressed to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-

2070, (512) 463-5800.




Advisory Opinion Request Summary. A general-purpose political committee is not required
. . . 1o file pre-election reports if its only reportable activity during the
AOR-449. The Ethics Commission has been asked to ConS'di\E,Jeriod covered by the pre-election reports is to make a contribution

v_vhether a legislator may have an e_mployment_ relationship with a la in support of a candidate who does not have an opponent whose name
firm that includes registered lobbyists among its partners, owners, 9 1o appear on the ballot in the election

associates or with a law firm that owns a lobby firm.
TRD-9813606 EAO-404 (AOR-445). Regarding compliance with the disclosure
requirement set out in Election Code section 255.001 by a political
committee that has not crossed either of the thresholds set out in
Election Code section 253.031(b) and has therefore not yet filed a
campaign treasurer appointment.

Tom Harrison
Executive Director
Texas Ethics Commission

Filed: August 26, 1998 . . . . .
Summary. A political committee may use its name in the political

¢ ¢ ¢ advertising disclosure statement required by Election Code section
. 255.001 even if the committee has not yet filed a campaign treasurer
Opinions appointment.
EAO-401 (AOR-439). Whether Government Code section .EAO-405 (AOR-446). Whether "a public officeholder, who desires
572'023.(b)(11) requires an officeholder to report expenses paid ® improve his reputation among F\)/oters that he believes in family
connection with a trip to make a speech to assist a candidate. . X . ;
values, may use campaign funds to pay for him and his family to
Summary. A state officer is not required to report the provision attend public events.”
of transportation, meals, and lodging in connection with a cam-
paign speech for someone else under Government Code secti
572.023(b)(11) if the candidate on whose behalf the state officer
makes the campaign speech is required to report the expenditur€A0-406 (AOR-447). Regarding the application of the Judicial
on a campaign finance report. Campaign Fairness Act in a situation in which an individual was

EAO-402 (AOR-442). Whether the requirement to file an annual selected in June to take the place of the deceased winner of a party

personal financial disclosure statement applies to the executive he&g'Man:

of an institution that is identified in Education Code section 61.003(6)Summary. A judicial candidate named in June to fill a vacancy in
as an "other agency of higher education." a nomination may accept political contributions until 120 days after

Summa The requirement to file an annual personal financialthe November general election, regardless of whether the candidate
. q P Has an opponent in the November election.

disclosure statement applies to the executive head of an institutio
that is identified in Education Code section 61.003(6) as an "othefRD-9813605
agency of higher education." Tom Harrison

EAO-403 (AOR-443). Whether a general-purpose political commit- Executive Director

tee is required to file pre-election reports under Election Code sectiofexas Ethics Commission

254.154 if, during the period covered by those reports, he committeEiled: August 26, 1998

makes a contribution to support a candidate who is unopposed in the . . .
election.

mmary. A candidate or officeholder may not use political
ntributions to pay for family recreation or entertainment.
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—FEMERGENCY RULES

An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is

indicated by the text being underlined. [Brackets] and strike-through of text indicates deletion of
existing material within a section.




TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part I.
Chapter 15. Drivers License Rules

Subchapter B. Application Requirements Origi-

nal, Renewal, Duplicate, and Identification
Certificates
37 TAC §15.42

The Texas Department of Public Safety adopts on an emer-
gency basis an amendment to §15.42, concerning the eligibility
of non United States residents, lawfully present in the United
States, but not possessing a social security number, to obtain
a driver's license. The adoptions are necessary, as the Social
Security Administration (SSA) has changed its policy regard-
ing the issuance of social security numbers (SSNs). Effective
September 1, 1998, SSA will only issue SSNs to aliens law-
fully in the United States for work purposes and will not issue
SSNs solely for the purpose of obtaining a driver’s license. The
department finds that adoption of these rules on fewer than 30
days notice is required by state law.

The amendment adds new subsection (e) which sets forth
the procedures and provides a means for the department to
continue processing driver’s license applications for individuals
lawfully admitted into the United States, but ineligible to obtain
an SSN.

The amendment is adopted on an emergency basis pursuant
to Texas Transportation Code, §521.005 which provides the
director of the Texas Department of Public Safety with the
authority to adopt rules necessary to administer this chapter.

Texas Department of Public Safetyransportation Code, §521.142(e)[Civit Statutes; Article 66875, 56],

§15.42. Social Security Number.

(@ The social security number shall be obtained from
all applicants for the purpose of additional identification. Texas

provides that the department may require information necessary to
determine the applicant’s identity, competency, and eligibility.

(b)-(d) (No change.)

() Individuals who do not possess a social security number
will be referred to the Socia Security Administration to obtain such
number.

(1) Individuds lawfully admitted into the United States,
but ineligible to obtain a social security number due to immigration
status, must obtain a letter from the Social Security Administration
indicating their nondligibility.

(2) Upon presentation of the Social Security Administra-
tion letter demonstrating the applicant’ sineligibility to obtain a social
security number, the department will assign the applicant an aternate
numeric identifier, to be used in lieu of the social security number.
Thereafter, the driver’s license gpplication will be processed in ac-
cordance with existing statutes, policies, rules, and procedures.

Filed with the Office of the Secretary of State, on August 28,
1998.

TRD-9813728

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: September 1, 1998

Expiration date: December 30, 1998

For further information, please call: (512) 424-2890

¢ ¢ ¢
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—PRrorosep RULES

Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.




TITLE 1. ADMINISTRATION

Part VII. State Office of Administrative
Hearings

Chapter 159.
trative License Suspension Hearings

1 TAC 88159.4, 159.5, 159.7, 159.9, 159.11, 159.13, 159.15
159.17, 159.19, 159.21, 159.23, 159.25, 159.27, 159.29,

159.33, 159.35, 159.37, 159.39, 159.41

The State Office of Administrative Hearings (SOAH) proposes
new §159.4 and amendments to §8159.5, 159.7, 159.9, 159.11,
159.13, 159.15, 159.17, 159.19, 159.21, 159.23, 159.25,
159.27, 159.29, 159.33, 159.35, 159.37, 159.39, and 159.41
concerning Administrative License Suspension Hearings, com-
monly known as the Administrative License Revocation (ALR)
Program. SOAH was given jurisdiction to conduct ALR hear-
ings beginning on January 1, 1995, pursuant to Texas Civil
Statutes 6687b-1 and 6701/5. As part of the state’s contin-
uing statutory revision program begun by the Texas Legislative
Council, the legislature in May, 1995, repealed and recodified
the original ALR statutes; the recodification went into effect on
September 1, 1995, as Chapters 524 and 724, respectively
in the Texas Transportation Code. The reason for proposing
new 8§159.4, Computation of Time, is to explain the manner is
which time will be computed in Administrative License Suspen-
sion Hearings. The reasons for proposing the amendments are
as follows: §159.5 (concerning Notice of Suspension) is pro-
posed to update the statutory citations located in that section;
§159.7 (concerning Request for Hearing) is proposed to clar-
ify the defendant’s right to waive a request for hearing; §159.9
(concerning Scheduling of Hearing) is proposed to clarify the
rights and duties of the parties for scheduling hearings; §159.11
(concerning Continuances) is proposed to specify the contents
of a motion for continuance; §159.13 (concerning Pre-Hearing
Discovery) is proposed to simplify and clarify the responsibilities
of the Texas Department of Public Safety when it responds to
discovery requests; §159.15 (concerning Request for Appear-
ance of Department’s Witnesses) is proposed to conform the
language to statutory dictates; §159.17 (concerning Request for

Rules of Procedure for Adminis-

Subpoenas) is proposed to specify the number of days which
are required to file a motion for continuance; 8159.19 (concern-
ing Issues) is proposed to clarify the existing rule for a hearing
involving minors; 8159.21 (concerning Issues in Cases Involv-
ing Commercial Drivers’ Licenses) is proposed to adjust the
wording to track the wording of the statute; §159.23 (concern-
ing Hearing) is proposed to specify the affidavits which may be
used in lieu of live testimony, and specify the guidelines con-
cerning interpreters; §159.25 (concerning Telephone Hearing)
is proposed to provide the requirements for telephone hearings;
8159.27 (concerning Failure to Attend Hearing and Default) is
proposed to set forth the requirements to vacate a default judg-
ment; §159.33 (concerning Effective Date of Suspensions) is
proposed to clarify the effective date of suspensions; §159.35
(concerning Proceeding Open to the Public) is proposed to clar-
ify the existing rule; §159.37 (concerning Appeal of Judge’s
Decision) is proposed to specify the requirements for ordering
a transcript; §159.39 (concerning Stay of Suspension) is pro-
posed to update the statutory citations; and §159.41 (concern-
ing Other Office Rules of Procedure) is proposed to update the
list of the other sections under this title which apply to Admin-
istrative License Suspension Hearings.

Shelia Bailey Taylor, chief administrative law Judge, has deter-
mined that for the first five-year period that the amendments
and new section are in effect, there will be no fiscal implications
for state or local government as a result of the amendments.

Judge Taylor also has determined that for each year of the first
five years, the amendments and new section are in effect, the
public benefit anticipated as a result will be more efficient ad-
ministration of the Administrative License Suspension Hearings
or ALR Program. There will be no effect on small businesses.
There is no anticipated increase in economic cost to individuals
who are required to comply.

Comments on the proposed amendments and new section
must be submitted within 30 days after publication of the
proposed sections in the Texas Register to Debra Anderson,
Legal Assistant, State Office of Administrative Hearings, P.
0. Box 13025, Austin, Texas 78711-3025 or by facsimile to
(512) 936-0770. An additional copy should be submitted to
Ruth Casarez, Director of the ALR Division, State Office of
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Administrative Hearings, P.O. Box 13025, Austin, Texas 78711-
3025 or by facsimile to (512) 475-4994.

The amendments and new section are proposed under Texas
Transportation Code 8§8522.105, 524.002 and 724.003 which
authorize SOAH to promulgate rules for the administration of
Chapters 522, 524 and 724 of the Texas Transportation Code.

The following statutes are affected by the proposed amend-
ments and new section : Texas Transportation Code, Chapters
522, 524 and 724; Texas Government Code Chapters 2001 and
2003; and Texas Penal Code Chapter 49.

§159.4. Computation of Time.

In computing time periods prescribed by this chapter or by ALJ order,
the day of the act, event, or default on which the designated period
of time begins to run is not included. The last day of the period is
included, unless it is a Saturday, a Sunday, an official State holiday,
or another day on which the Office is closed, in which case the time
period will be deemed to end on the next day that the Office is open.
When these rules specify a deadline or set a number of days for filing
documents or taking other actions, the computation of time shall be
by calendar days rather than business days, unless otherwise provided
in this chapter or ALJ order. However, if the period within which to
act is five days or less, the intervening Saturdays, Sundays, and legal
holidays are not counted, unless this chapter or ALJ order otherwise
specifically provides.

§159.5.

Notice of Suspension.

A notice of suspension that is served on a driver must meet th

requirements set out in Texagafsportation Code, Chapter 522,
Subchapter |, Chapter 524, Subchapter B or Chapter 724, Subchapter
C [Civil Statdtes; Article 6687b-1; §4] and in the department’s ALR
rules, 37 TAC Chapter 17.

§159.7.
(CV)
(d) Waiver of Request for Hearing. The defendant may
waive the reguest for hearing & any time before the adminigtrative
order is final. If the defendant requests a waiver after the notice of
hearing issues, the Judge will enter an order accepting the waiver.

Request for Hearing.

(No change.)

() Rescisson of Notice of Suspension. |f, after issuing a
notice of hearing, the department rescinds a notice of suspension, it
shall immediately inform the Office of the rescisson. The Office
may, on its own motion, dismiss any case from its docket once the
notice of suspension has been rescinded.

§159.9.
(@)-(b)

Scheduling of Hearings.

(No change.)

(e) In most instances, the hearing will be held withihe]t
forty days [day period], unless a continuance is requested and granted
as provided in the following sectionr aupon a showing of good
cause by the department. Examples of good cause include, but
are not limited to, a hearing set in a remote location, or a party
provided inaccurate or incomplete information in the party’s request

for hearing.

(f)  After a hearing has been scheduled to be heard by the
Office, any party making a request that requires an interim order
[; e continuanee; subpeena; ete;] must do so in writing to the
Judge hearing the case, with a copy to opposing pariced for
a request for a subpoena, the request must contain a certificate of
service and a certificate of conference stating whether the opposing
party has agreed to the request. Such written requests must be
filed at least five dendar days prior to the scheduled hearing
date, unless another time limit is specified in these rutbsrdhan
§159.4 of thistitle (relating to Computation of Time) or unavoidable
circumstances prevent compliance with such time limits. A party
claiming unavoidable circumstances, must set them out in the written
request.

8159.11. Continuances.
(@ (No change.)

(b) The department shall continue a hearing once, if the
department receives a request for a continuance from the defendant
no later than five @endar days before the date of the scheduled
hearing. The department shall reschedule the hearing to a date no
gooner than five days after the scheduled hearing date, unless the
parties otherwise agree h& department shall immediately notify the
defendant and the Office of a continuance under this subsection.

(c) A Judge may grant the defendameodan] additional
continuance, for a period not to exceed ten days, if the defendant
establishes a bona fide medical condition that preveitsiefendant
or the defendant’s [him or his] attorney from attending the hearing.

(d) A Judge may grant the department a continuance, if:
(1) (No change.)

(2) [&fter a continuance as indicated in paragraph (1)
of this subsection;] the department stablishes [makes a shewing
of] good cause -fi writing no later than forty-eight hours before
the date of the scheduled hearing and proves| that one or more
witnesses indicated in §159.15(d)this title (relating to Request for
Appearance of Department’s Witnesses) or §159.17(c) o this title
(relating to Reguest for Subpoenas) cannot appear at the scheduled
hearing.

(e) The granting of continuancesygsuant to requests of
the parties] shall be in the sound discretion of the Judge, provided
however, that the Judge shall expedite the hearings whenever possible.

(c) With the consent of the parties, the hearing may bep party requesting a continuance shal supply three dates during

conducted by telephone conference calhc®the department issues
the natice of hearing scheduling the hearing by tel ephone conference,
the hearing may be removed from the telephone hearing docket only
upon timely request pursuant to §159.11 of this title (relating to
Continuances) or by agreement of the parties with consent of the
Office.

(d) The hearing shall be scheduled to occur no sooner thaDr
ten days after the date the notice of hearing was sent to the defendant,
unless the parties waive the ten day period. Generally, the hearing 1)

which the parties would be available for rescheduling of the hearing,
which dates, the Judge will consider in resetting the case. Failure to
include a certificate of service, a certificate of conference, or supply
three aternative dates, may result in denial of the continuance request
or subseguent continuance requests in the same case.

§159.13. Pre-Hearing Discovery.
he scope of pre-hearing discovery in these proceedings is as follows:

A defendant shall be allowed to review, inspect and

will [shalt] be held within [ne later than] forty days after the defendant obtain copies of any non-privileged documents or records contained in
received or is presumed to have received the notice of suspension. the department’s file or possessioh ay time prier to the hearing].

is a rebuttabl e presumption that the department mailed the notice the

All requests for discovery must be in writing and shall be served

same date as the date contained in the notice of hearing.

upon the department as prescribed in 37 TAC 817.16 (Service on the
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Department of Certain Items Required to Be Served on, Mailed to,
or Filed with the Department). The request for discovery must be

(b)  Upon receipt of a timely request for the appearance of
the breath test operator or the technical supervisor [sueh withess or

recelved by the department after the date of the request for hearing.
Upon a showing of harm by the defendant, and upon a showing
of a proper request for discovery, no document, in the department’s
actual possession, will be admissible unless it was provided to the
defendant within five business days of the department’s receipt of
the request for production. If the department does not have any
or dl the documents in its actual possession, the department shall
respond within five business days of the defendant’s request, setting
out that the department does not have the documents in its actual
possession. The department has a duty to supplement all its discovery
responses within five business days from the time the department
receives possession of the discoverable documents. If a document
is received by the defendant fewer than seven calendar days prior
to the scheduled hearing, the Judge shall grant a continuance at the

witnesseg], the department shall ensure the witness(es) appears at the
hearing.

(c) If a timely request forhe breath test operator or the
technical supervisor [sueh withess] is made and the witness does not
appear at a scheduled hearing, without a showing of good cause, an
affidavit o other document signed by [ef] such withess ancerning
the validity, reliability, or alcohol concentration of the breath test
results shall not be admissible as provided in §159.23(c)(2) of this
title (relating to Hearing). flgood cause is established, the department
is entitled to a continuance as provided in §159.11(d)(2) of this title
(relating to Continuances).

(d) Requests for witnesses under this subsection are limited
to cases under Chapter 524, Texas Transportation Code. However, in

request of a party. The Judge may grant only one continuance for the

cases under Chapter 724, Texas Transportation Code, if appropriate,

department’ s failure to timely produce or supplement. [H Befendant
submits a written request accompanied by an amount sufficient to pay
of the copying charges due), the department shall furnish copies
of such documents or records to the defendant within five days of
receipt of the request. Any request for production of documents or
records not in the department’s possession shall be denied by the
Judge. Any document or record that has not been made available
by the department to the defendant pursuant to request shall not be
introduced into evidence by the department.]

the defendant may subpoena the witnesses pursuant to §159.17 of
this title.

§159.17.

(@ A request for the issuance of a subpoena to require
attendance of witnesses or the production of documents shall be in
writing and must be received by the Office at least figkadar days
prior to the scheduled hearing, with a copy sent to the department,
and shall contain:

Request for Subpoenas.

(1)-(8) (No change.)
(2) If a request forrispection, maintenance and/or repair (b)-(d)

records for the instrument used to test the defendant’s specimen is

made by the defendantne those records are in the actual possession (e) The decision to issue a subpoena shall be in the sound

of the department, the department shall supply such records to thediscretion of the Judge assigned to the case. The Judge shall refuse

defendant within five days of receipt of the request, provided howevelissuance of a subpoena if the testimony or evidence to be offered:

that the records to be provided shall be for the period covering 30 (1) (No change.

days prior to the test date and 30 days following the test ddte. | '

the department fails to provide the properly requested records, after (2) good cause has not been shown that the witness or

the defendant has paid reasonable copying charges for the records, documents i relevant and necessary [pertain] to a genuine issue in

evidence of the breath/blood specimen shall not be admitted into the contested case.

evidence. H-@)

(3)  (No change.) (h) A subpoenaissued by aJudgeis in effect until the Judge

(4) Notwithstanding paragraph (1) of this section, if a releases the witness.
party believes evidence from a third party is relevant and probative t

: 159.19.

the case, the party may request issuance of a subpoena duces tecim
pursuant to §159.17 of this title (relating to Request for Subpoenas) ~ (a) The Judge, in determining the merits of the case, shall
to have the evidence produced at the hearing. Should introduction gfonsider whether the department proved the elements of the following
such evidence require special equipment, the party seeking admissiégsues by a preponderance of the evidence:

(No change.)

(No change.)

Issues.

of the evidence shall be required to supply such equipmem.Jidge (1)  (No change.)
may condition the granting of the subpoena upon the advancement ’
by the person requesting the subpoena of the reasonable costs of (2) Hearings Involving Minors.
reproducing the documents requested. (A) Ifthe hearing is under Texas Transportation Code,
§159.15. Request for Appearance of Department’s Witnesses.  Chapter 524, Subchapter D, §524.035; dmended;] (test failed):

(@ If no later than five @endar days before the date of a () whether the personas[is] a minor d the time
scheduled hearing, the defendant files with the department and senglkthe stop; and

a copy to the Office a writtenrd(inctuding] facsimile transmission]) (i) whether reasonable suspicion to stop asi[/

request for the presence of the following witnesses, the departmepfopaple cause to arrest or take the minor into custody existed; and
shall produce theequested witnesses without the need for a subpoena.

[:] This subsection shall apply only to cases under Chapter 524 of (iif)
the Texas Transportation Cod_e. In cases under Texas Transportation (B) Ifthe hearing is under Texas Transportation Code,
Code Chapter 724, if appropriate, the defendant may subpoena these Chapter 724, Subchapter D.s[amended;] (test refused):
witness pursuant to section §159.17 of this title (relating to Request ] ) )
for Subpoenas). (i) whether be person was a minor & the time of
the [reasonable suspicion to] stop, and [andfer] probable cause to
(1)-(2)  (No change.) arrest or take the minor into custody existed; and

(No change.)
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(i)  whether reasonable suspicion to sop or proba-
ble cause to arrest or take the minor into custody existed; and [whether
probable cause existed to believe that the minor was operating a mo-
tor vehicle in a public place while intoxicated, or while having any
detectable amount of alcohol in the minor's system; and]

(iif)  whether probable cause existed to believe that
the minor was operating a motor vehicle in a public place while
intoxicated, or while having any detectable amount of acohol in the
minor's system; and [whether the minor was placed under arrest
or taken into custody and was requested to submit to the taking
of a specimen under Texas Trangportation Code Sections 724.011,
724.012; and 724.015; as amended: and)]

(iv)  whether the minor was placed under arrest or

Chapter 2001, Wen gpplicable, and with this chapter, provided that
[except that] if there is a conflict betweerhe [its] provisions d the

APA and the provisions of this chapter, this chapter shall govern.

conflict exists between the provisions of this chapter &edtatutory
provisions applicable to the case, pursuant to Texas Transportation
Code Chapters 522, 524, or 724, and these rules cannot be harmonized
with the statute, the statute controls [Texas Civil Statutes; Articles
6687b-1, 67011-5, 6687b-2, or Penal Code Chapter 49, the provisions
of those Articles or chapter shall govern].

(2)-(3)

(No change.)

Ifa

(4) The Judge shall limit testimony or any evidence which

is irrelevant, immaterial or unduly repetitiousdireasonably limit the
time for presentations.

taken into custody and was requested to submit to the taking of a
specimen under Texas Transportation Code 8§ 724.011, 724.012, and
724.015; and [whether the miner refused to submit to the taking of
a specimen on proper request of the officer.]

(v) whether the minor refused to submit to the
taking of a specimen on proper request of the officer.

(b)-(c)
§159.21.

The court shal authorize the department to disqualify the person
from driving a commercia motor vehicle for the period authorized
by Chapter 522 of the Texas Transportation Code if the court finds
the following issues proven by a preponderance of the evidence: [Fhe
Judge, in determining the merits of the case, shall consider whether
the department proved the elements of the following issues by a
preponderance of the evidence]

(1) Probable cause existed that the person was driving
a commercial motor vehicle while having acohol, a controlled
substance, or a drug in the person’'s system; [H the hearing is under
Texas Civil Statutes; Article 6687b-2 §27; (test failed or refused)]
[(A) did probable cause exist to believe that the person
was driving a commercial motor vehicle while having alcohol, a
controlled substance, or a drug in the person’s system; and}
[(B) was the person offered an opportunity to give a
breath, blood, or urine specimen under the provisions of Texas Civil
[(C) did the person submit a specimen that disclosed
an alcohol concentration of 0.04 or more or did the person refuse to
submit a specimen?}
(2) The person was offered an opportunity to give a
specimen under Chapter 522 of the Texas Transportation Code; [H
the Judge finds the department proved eaeh required element by a

(No change.)

a commercial motor vehicle. If the Judge does not find that the
department proved all of the necessary elements, the Judge will deny
the petition, and the department shall not be authorized to disgudify
a defendant from driving a commercial motor vehicle]

(3) The person submitted a specimen that disclosed
an alcohol concentration of 0.04 or more or refused to submit a
specimen.
§159.23. Hearing.

(@) Procedures.

Issues in Cases Involving Commercial Drivers’ Licenses

(b) (No change.)
(c) Witnesses and affidavits.
(1) (No change.)

(2) An affidavit, fom the certified breath test technical
supervisor who is responsible for maintaining and directing the oper-
ation of breath test instruments in compliance with the department’s

rule, concerning the reliability of an instrument used to take or ana-
lyze a person’s breath specimen to determine alcohol concentration

and the validity of the results of the analysi$ foeertified breath test

technical supervisor] shall be admissible without the appearance of
the breath test operator or the breath test technical superviser- H

ever, in a proceeding under Chapter 522 of the Texas Transportation
Code, the certified breath test technical supervisor’'s affidavit is ad-
missible only if the department serves a copy of the affidavit on the
defendant not later than the seventh day before the date on which the
hearin ins.

(3) An affidavit submitted undergpagraph (2) of this
subsection [section] must contain statementsegarding [on] the
reliability of the instrument, {iad] the analytical results, and-fp

compliance with state law in the administration of the Breath Alcohol

Testing program.

(4) An dfidavit may be submitted in lieu of an appear-
ance at the hearing by the breath test operator, breath test technical
supervisor, or expert witness. [Neﬂwthstandmgparag%aphézaefths
subsection, if the defendant timely requests the breath test
or the supervisor’s appearance i
lating to Request for Appearance
atﬁdaa&és}sha”netbeadmmsblem%heuﬂheappearaneeeﬁhem&-
Ress(es).]

(5) An affidavit of an expert witness contesting the
reliability of theinstrument or the results isadmissible. [H an affidavit
of a department witness is admitted pursuant to paragraph (2) of this
subsection, an affidavit of an expert witness contesting the religbility
of the instrument or the results shall aso be admissible]

(6) An affidavit from the breath test operator, breath test
technical supervisor, or expert witness, whose presence is timely
requested, is inadmissible if the person fails to appear at the hearing
without a showing of good cause. If good cause for failure to appear
is established, the department is entitled to a continuance as provided
in 8159.11(d)(2) of this title (relating to Continuances). [A- peace
officer’s sworn affidavit concerning probable cause to arrest shall be
admissible as a public record, provided however, that the defendant
shall have the right to subpoena the officer in accordance with §159.17
of this title (relating to Telephone Hearings). f the defendant timely

(1) Hearings shall be conducted in accordance withsubpoenas the officer and the officer does not appear at the scheduled
the Adminigtrative Procedure Act (APA), Texas Government Code hesaring; the affidavit shall net be admissible]
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(7) Anofficer’ s sworn report of relevant information shall
be admissible as a public record. However, the defendant shall have
the right to subpoena the officer in accordance with § 159.17 of this
title (rdating to Request for Subpoenas). If the defendant timely
subpoenas the officer and the officer does not appear at the scheduled
hearing, the officer's report shall not be admissible. [The Judge; on
his own motion or on request of a party and with the consent of
all parties, may alow the testimony of any witness to be taken by
telephone; provided steps are taken as indicated in §159.25 of this
title (relating to Telephone Hearings), to properly safeguard the right
to cross examination and to record the testimony in its entirety.]

(8) The Judge, on his or her own motion or on request of
a party and with the consent of al parties, may alow the testimony
of any witness to be taken by telephone, provided that al parties
have the opportunity to participate in and hear the proceeding. All
substantive and procedural rights apply to the telephonic appearance
of such witness, subject to the limitations of the physical arrangement.

(d) Record of hearing.
(1) (No change.)

(2) The dfice [Judge] shall maintain a case file which
shall include all pleadings and evidence submitted by the parties and (b)

the Judge’s decision.

(3) The Office shall maintain case files in accordance
with the terms of its Records Retention Schedule.

(e) Interpreters.

(1) Upon defendant’s written request for an interpreter
filed with the Office and the department not less than seven days
prior to the date of the hearing, the Office will provide an interpreter
for deaf, hearing-impaired, non-English speaking defendants, or
defendant’s subpoenaed witnesses who gppear at the hearing. If
defendant fails to make a timely request, the Judge may provide an
interpreter or may continue the hearing to secure an interpreter.

(2) Interpreters for deaf or hearing-impaired parties will
be secured by the Office subject to the provisions of the APA
§2001.055.

(3) A defendant who makes a request for an interpreter
pursuant to this section and fails to appear may be subject to costs
incurred by the Office in securing the interpreter or may be required
to pay for securing an interpreter for a subsequent hearing.

§159.25.

Telephone Hearings.

(@) Consent of the parties. The Judge may, with consent 08159.33.
the parties and if the Office has been notified of a telephone hearing (@)

(c) Documentary evidence. To be offered in a telephone
hearing, opies of exhibits should [tangible! evidence
must] be marked and mst be filed with the Office and all parties
[at teast five days prior to the scheduled hearing; but in] no [event]
later than oae calendar day [twe days] prior to the scheduled hearing,
unless otherwise agreed by the parties.

(d) Default. For a telephone hearing, the following may
be considered a failure to appear and grounds for default, if the
conditions exist for more than ten minutes after the scheduled time
for hearing:

(1) (No change.)
(2) failure to free the telephonénk for a hearing; or
(3) (No change.)

§159.27. Failure To Attend Hearing and Default.

(@ Upon proof that proper notice of][dearing am the
merits was mailed ¢ defendant, and that notwithstanding such notice,
defendant [a party] failed to appear, efendant’s right to a hearing
on the merits is waived. Under these circumstances, the Judge will
proceed in éfendant’ s [that party’s] absence and enter a default order.

If within five business days of the defaulgfdndant [the
party] files a written statement with the Officenéh the department,
reguesting the default order be vacated and showing good cause for
the failure to appear and for the failure to notify the Office in advance
of the hearing, the Judgeay[shall] vacate the default order aneset

the matter pvtl be] for hearing. The Judge will set the request to
vacate default order for hearing, and will notify both parties of the
time and place for said hearing.

§159.29. Hearing Disposition.

(@) If the Judge finds that the department proved the requisite
facts as specified inekas Transportation Code §8522.105, 524.035,
or 724.042 [8159:19 eof this title (relating to lssues) or §159.21 of
this title (relating to Issues in Cases Involving Commercial Drivers
Licenses)] by a preponderance of the evidence, the Judge shall grant
the department’s petition.

(b) If the Judge finds the department did not proViech
the requisite facts by a preponderance of the evidence, the Judge
shall deny the department’s petition and the department shall not be
authorized to suspend or deny defendant’s license for the conduct at
issue.

(c) (No change.)
Effective Date of Suspensions.

The [ H a hearing is net timely requested; the] effective

request at least 14 days prior to the hearing date, conduct all afate of suspension is the 40th day after the notice of suspension is
part of the hearing  the merits by telephone, if each participant in served or deemed served on the perfspra request for a hearing
the hearing has an opportunity to participate in, and hear the entirgtays suspension of the person’s driver's license until the date of the

proceeding. Te Judge may conduct all or part of a hearing on
preliminary matters by telephone, on the court’s own motion, if each
participant in the preliminary hearing has an opportunity to participate
in and hear the entire proceeding.

(b)  Procedural Rights and Duties. Allulsstantive and
procedura rights and duties [available to a defendant at an in-person

hearing under the ALR program] apply to Elephonic [telephone]

hearings, subject only to the limitations of the physical arrangementg159.35.

The parties [department] shall notify the Ofice [parties] of their

telephone numbers for the purpose of their appearance a the
[seheduled phone] hearing. The [and the] parties shall contact their

respective witnesses to ensure their availability for the hearing.

final decision of the Administrative Law Judge.
(b)-(c)

(d) Unless the suspension is stayed on appeal pursuant to
Texas Tangportation Code § 524.032, [Civil Statutes; Article 6687b-

1. 87(h);] the suspension is effective when the Judge signs the
administrative decision and order.

(No change.)

Proceedings Open to the Public.

(@) Unless otherwiseequired [prohibited] by [federal or
state] law, all proceedings before the Office are open to the public.

(b) The Judge may|:

(1)-(2) (No change.)
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§159.37. Appeal of Judge’s Decision.
(a@)-(c)

(d) A person who appeals shall send bgrfified] mail a
copy of the person’setified petition[; certified by the elerk of the
eourt in which the petition is filed;] to the nmain Office located [at its
main Officeg] in Austin[; and to the oppesing party at its address of

Filed with the Office of the Secretary of State on August 28,
1998.

TRD-9813708

Amalija J. Hodgins

Deputy Chief Administrative Law Judge
State Office of Administrative Hearings

(No change.)

record). Earliest possible date of adoption: October 11, 1998
@©-G) (No change.) For further information, please call: (512) 475-4931
§159.39. Stay of Suspension. ¢ ¢ ¢

(@) Pursuant to Texasrahsportation Code §524.042 [Civit  Part XV. Texas Health and Human Ser-
Statutes; Article 6687b-1; §7(h)], the filing of an appeal petition stays ,; icci
a suspension if the person’s license has not been suspended asvclalces Commission
result of an alcohol-related or drug-related enforcement contact,
defined in §159.3 of this title (relating to Definitions), in the five yearsaéha‘pter 355.
immediately preceding the date of the person’s arrest, and the pers

Medicaid Reimbursement Rates
Bubchapter A.  Cost Determination Process

has not been convictedudng the 10 years preceding the date of the
person’s arest of an offense under: [Fexas Civil Statutes; Article
67011-1, or Texas Penal Code §19.05(a)(2), or successor statutes, in
the ten years immediately preceding the date of the person’s arrest,
regardless of whether the prior alcohol-related or drug-related contact
or conviction occurred prior to January 1, 1995.]

(1) Article 6701l-1, Texas Revised Civil Satutes, as that
law existed before September 1, 1994;

(2) Section 19.05(8)(2), Texas Penal Code, as that law
existed before September 1, 1994;

(3) Section 49.04, Texas Penal Code;

(4) Sections 49.07 or 49.08, Texas Penal Code, if the
offense involved the operation of a motor vehicle; or

(5 Section 106.041, Alcoholic Beverage Code.
(b) (No change.)
8§159.41.

Other Office Rules of Procedure.

1 TAC §355.108

The Texas Health and Human Services Commission (HHSC)
proposes an amendment to 8355.108, concerning determina-
tion of inflation indices for Medicaid programs operated by the
Texas Department of Human Services (TDHS), in its Medicaid
Reimbursement Rates chapter. The amendment is proposed
simultaneously with a proposal of TDHS to amend cost deter-
mination rules for non-Medicaid programs operated by TDHS.

The purpose of the amendment is to remove the special
provision for the Medicaid Primary Home Care (PHC) program
which requires the use of the Texas Workforce Commission
(formerly Texas Employment Commission) tax rate notices
received by contracted providers in determining an PHC-specific
unemployment tax adjustment factor for use in determining
payment rates. By elimination of this rule, PHC unemployment
tax adjustment factors will be calculated using the same tax
rate utilized to adjust unemployment taxes reported on the cost
reports for other DHS programs.

Other Office rules of procedure found at Chapters 155, 157 and 161 . . . .
of this title (relating to Rules of Procedure, Temporary Administrative Gary Bego, Associate Commissioner for Fiscal Policy, has

Law Judges, and Requests for Records) may apply in contested cas

ermined that for the first five-year period the section is

under this chapter unless there are specific applicable procedures $at&ffect there will be no fiscal implications for state or local

out in this chapter. fie [Ameng] rules that apply areirited to the
following:

(1) 8155.15], {as amended);] of this title (relating to
Powers and Duties of Judges);

(2) 8155.17 of this title (relating to gsignment of ALJs
to Cases [Recusa and Disqualification of Judges));

(3) 8155.21 of this title (relating to Representation of
Parties) [155:19 of this title (relating to Substitution of Judges)];

(4) 8155.39 of this title (relating to Stipulations) [155-21
of this title (relating to Appearance of Parties at Hearings; Represen-
tation)];

(5) 8155.41 of thistitle (relating to Procedure at Hearing)
[155.31 of this title (relating to Stipulations)];

(6) 8155.49 of this title (relating to Conduct and Deco-
rum) [155:41 of this title (relating to Order of Proceedings)];

(7)-(8) (No change.)

This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

government as a result of enforcing or administering the section.

Mr. Bego also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be the elimination of the
need for providers to annually submit copies of their tax rate
notices to DHS. There will be no adverse economic effect on
small or other size businesses. This amendment eliminates the
requirement of an annual submittal to DHS, and will benefit both
large and small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
section.

Persons requiring additional information regarding the proposed
amendment may contact Kathy Hall, Texas Department of Hu-
man Services, Rate Analysis Department, at (512) 438-3702.
Written comments on the proposal may be submitted to Steve
Svadlenak, Associate Commissioner, Medicaid Reimbursement
Department, Health and Human Services Commission, 4900
North Lamar Blvd., Fourth Floor, Austin, Texas, 78751. Com-
ments will be accepted for 30 days following the date of publi-
cation of this proposal in the Texas Register.
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The amendment is proposed under Texas Government Code
§8531.021 and 531.033, which provide the Health and Human
Services Commission with the authority to administer federal
medical assistance funds and the commissioner of health and
human services with the authority to adopt rules necessary
to carry out the commission’s duties under Chapter 531,
Government Code.

The amendment implements the Human Resources Code,
8832.001-32.042.

8355.108. Determination of Inflation Indices.
(@)-(d) (No change.)

(A) Reimbursement is in the form of a fixed capital
asset use fee component of the overall reimbursement, based on
facility appraisals, as described in program-specific reimbursement
methodology rules.

(B) Reimbursement for fixed capital asset costs is cal-
culated based on historical costs included in the reimbursement com-
ponent designated in program-specific reimbursement methodology
rules. The index used to inflate lease expense and to adjust the al-
lowable depreciation base of assets which have undergone ownership
changes is one-half the All-item Urban Consumer Price Index (CPI-
v).

This agency hereby certifies that the proposal has been re-

(e)  Item-specific and program-specific inflation indices. viewed by legal counsel and found to be within the agency’s
DHS may use specific indices in place of the general cost inflationegal authority to adopt.

index specified in subsection (d) of this section when appropriate . .

item-specific or program-specific cost indices are available fromfiled with the Office of the Secretary of State on August 31,
DHS cost reports or other surveys, other Texas state agenciésggs-

or independent private sources, or nationally recognized publiorD-9813788

agencies or independent private firms, and DHS has determined thgfarina S. Henderson

these specific indices are derived from information that adequately, .., tive Deputy Commissioner

represents the program(s) or cost(s) to wh_i(;h _the_ specific ir_]d_ex isto bg, < Health and Human Services Commission
applied. For example, DHS may use specific indices pertaining to CO%ﬁlrliest ossible date of adoption: October 11. 1998
items such as payroll taxes, key professional and non-professiona pos ) P . ’
staff wages, and other costs subject to specific federal or state limit§°" further information, please call: (512) 424-6576

The specific indices that DHS may use include the following.
(1)-(3) (No change.)

mary Home Care program is based on Texas Employment Commis-
DHS establishes a provider factor by dividing the present tax rate
shown on the TEC tax-rate notice by the tax rate shown on the notice
two years previoudy. These factors are then arrayed in a distribution
the distribution array that corresponds to the median of accumulated

¢ ¢ ¢

Subchapter G. Telemedicine Services
1 TAC §355.6907

The Texas Health and Human Services Commission (HHSC)
proposes an amendment to §355.6907, concerning reimburse-
ment methodology for Medicaid day activity and health ser-
vices: 1997 and subsequent cost reports, in Subchapter G,
Telemedicine Services. The Medicaid Day Activity and Health
Services Program (DAHS) program is operated by the Texas
Department of Human Services (TDHS). The purpose of the

hours of service for all contracted providers.]
amendment is to clarify the allowability of costs reported on cost

@. [(9)] Inflation factors for_ key professional and/or_ eports which were incurred for the off-site storage of a DAHS
paraprofessional staff wages and salaries, e.g., nurses, nurse aieg

and attendants, are based on wage survey data pertaining to spec ransportation vehicle when the storage is for security or route

: : . lﬁiciency management. The rules will also clarify that providers
types of professional and paraprofessional staff in Texas when DHshouId continue to report United States Department of Agricul-

has determined that reliable data of this kind are available for specmgure revenues and related dietary expenses on the cost report,

or comparable programs. Projections from the cost reporting perio ; '

. . ; / and not offset them prior to cost reporting. The amendment
to the reimbursement period are based on discernible trends L Droposed simultaneously with a proposal of TDHS to amend
experience as evidenced by the most recent reliable data available gtProp I y propos

. . . - .~ ..”cost determination rules for non-Medicaid programs operated
the time proposed reimbursement is prepared for public disseminatiof TDHS
and comment, and take into consideration economic conditions an :
regulatory changes which may be reasonably anticipated for th&ary Bego, Associate Commissioner for Fiscal Policy, has
reimbursement period. When DHS has determined that reliable waggetermined that for the first five-year period the section is
and salary data pertaining to specific types of staff in Texas arén effect there will be no fiscal implications for state or local
unavailable for specific or comparable programs, inflation factors foigovernment as a result of enforcing or administering the section.
professional and/or paraprofessional staff are based on the Iowegr Beqo also has determined that for each vear of the first five
feasible forecast of the IPD-PCE. Professional and/or paraprofessiongl 9 N ; yee L
o . ears the section is in effect the public benefit anticipated as
wage and benefit inflation rates for state employees are based J . X ! h .
esult of enforcing the section will be that providers will have

state employee wage and salary increases determined by the Tex%%etter understanding of allowable transportation costs to be

Legislature. reported on the cost reports and of reporting USDA revenues

(5 [(6)] For the Medicaid nursing facility program, de- and related dietary expenses on the cost reports. There will be
termination of adjustments to historical costs of fixed capital assetao adverse economic effect on small or other size businesses.
are consistent with requirements of the federal Omnibus Budget RecFhis amendment is a clarification of existing practices; therefore,
onciliation Act of 1984 (OBRA 1984) and Consolidated Omnibus no changes in practice are required of any business, large or
Budget Reconciliation Act of 1985 (COBRA 1985). For each pro-small. There is no anticipated economic cost to persons who
gram, one of two options is used. are required to comply with the proposed section.

PROPOSED RULES September 11, 1998 23 TexReg 9187



Persons requiring additional information regarding the proposed
amendment may contact Kathy Hall, Texas Department of Hu-
man Services, Rate Analysis Department, at (512) 438-3702.
Written comments on the proposal may be submitted to Steve
Svadlenak, Associate Commissioner, Medicaid Reimbursement
Department, Health and Human Services Commission, 4900
North Lamar Blvd., Fourth Floor, Austin, Texas, 78751. Com-
ments will be accepted for 30 days following the date of publi-
cation of this proposal in the Texas Register.

The amendment is proposed under Texas Government Code
§8531.021 and 531.033, which provide the Health and Human
Services Commission with the authority to administer federal
medical assistance funds and the commissioner of health and
human services with the authority to adopt rules necessary
to carry out the commission’s duties under Chapter 531,
Government Code.

The amendment implements the Human Resources Code,
8832.001-32.042.

§355.6907.
Health Services: 1997 and Subsequent Cost Reports.

(@)-(@) (No change.)

Texas Health and Human Services Commission
Earliest possible date of adoption: October 11, 1998
For further information, please call: (512) 424-6576

¢ ¢ ¢

Chapter 357. Medicaid Fair Hearings

1 TAC 88357.1, 357.3, 357.5, 357.7, 357.9, 357.11, 357.13,

357.15, 357.17, 357.19, 357.21, 357.23, 357.25, 357.27,
357.29

The Health and Human Services Commission proposes new
§8357.1, 357.3, 357.5, 357.7, 357.9, 357.11, 357.13, 357.15,
357.17, 357.19, 357.21, 357.23, 357.25, 357.27 and 357.29 in
new chapter 357, Medicaid Fair Hearings, concerning Medicaid
fair hearings. This chapter describes the procedures for
fair hearings for recipients in the Medicaid program. The
fair hearings will be conducted by agencies operating part
of the Medicaid program and are consistent with the federal
regulations concerning fair hearings as described in 42 CFR

Reimbursement Methodology for Day Activity andgga31.200 et al.

Mr. Gary Bego, Associate Commissioner for Fiscal Policy, has
determined that for each year during the first five-year period

(h) DAHS-specific allowable costs. Allowable costs specific that the rules will be in effect, there will be no fiscal implications

to the DAHS program are:
(1) certain medical equipment and suppliesFhese are

alewable costs] if they are related to the services for which DHS
has contracted. This may include, but is not limited to, supplie

for state or local government or small businesses as a result
of enforcing or administering these rules. Mr. Bego has also
determined that there will be no impact on employment in the

Scounties where the program is implemented.

and equipment considered necessary to perform client assessmerf, Bego has determined that for each year during the first

medication administration, and nursing treatment.

(2) transportation costs if they are related to the services
for which DHS has contracted. This includes the costs of garaging
a vehicle that is primarily used to transport clients to and from the
DAHS center. The vehicle may be garaged off-site of the center for
security reasons or for route efficiency management. In these cases of
off-site vehicle garaging, a mileage log is not required if the vehicle
is not used for personal use and is used solely (100%) for the delivery
of DAHS services.

(i) DAHS-specific unallowable costs.
specific to the DAHS program are:

(1) physician’s fees for completion of physician orders;

and

[(2) coss for food and food services which should have
been offset by the United States Department of Agriculture (USDA)
revende as specified i §355:103(b}(A5KB) of this title {relating to

2 [(3)] costs for which the provider

Unallowable costs

five-year period the rules will be in effect, the public benefit
anticipated as a result of adopting the proposed rules will be
the implementation of fair hearing procedures that are uniform
across all agencies operating any part of the Medicaid program.
For each of the first five years that the new sections are in effect,
there will be no additional economic costs to persons required
to comply with the new sections.

A public hearing sponsored by both the Health and Human Ser-
vices Commission and the Department of Mental Health and
Mental Retardation will be held on Tuesday, September 22,
1998, at 9:00 a.m. in the auditorium of the main Department
of Mental Health and Mental Retardation Central Office Build-
ing (Building 2), 909 West 45th Street, Austin, Texas, to accept
oral and written testimony concerning the proposal. The De-
partment of Mental Health and Mental Retardation is proposing
rules governing the same matter, 25 TAC §8419.301-419.317,
of new Chapter 419, Subchapter G, in this same issue of the
Texas Register. Persons requiring an interpreter for the deaf or
hearing impaired or other accommodation should contact Sheila

received Wilkins, Office of Policy Development, Department of Mental

federal funds which should have been offset as specified iHealth and Mental Retardation, at (512) 206-4516, or should
§355.103(b)(15)(B) of this title (relating to Specification for Allow- call the TDY phone number of Texas Relay, which is 1-800-

able and Unallowable Costs).
() (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on August 31,
1998.

TRD-9813787

Marina S. Henderson

Executive Deputy Commissioner

735-2988, within 72 hours prior to the public hearing.

Written comments may be submitted to Stacy E. Sallee, Asso-
ciate Counsel, Texas Health and Human Services Commission,
4900 North Lamar Boulevard, 4th Floor, Texas, Texas 78751,
(512) 424-6548. Comments must be received no later than 30
days following publication of this proposal in the Texas Register.

The new rules are proposed under the Texas Government Code,
chapter 531, 8531.033, which authorizes the Commissioner of
Health and Human Services to adopt rules necessary to carry
out the Health and Human Services Commission’s duties under
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chapter 531, and §531.024, which requires the promulgation of
uniform fair hearings rules for all Medicaid-funded services.

The new rules affect 8531.024 of the Texas Government Code.
8357.1.
(@ Purpose. The Health and Human Services Commission

Purpose and Scope.

in duration, scope, and amount. Services provided beyond those
authorized are not reimbursable. If a prior authorization is limited in
duration, scope, or amount, a separate request and approval must be
obtained for each prior authorized service.

(8) Program digihility - The digibility of an individual
to receive services within a particular Medicaid program.

(HHSC) is required by date law to promulgate uniform fair hearing
rules for al Medicaid-funded services. An opportunity for a fair
hearing is required by federa law and regulation in any Medicaid
case for a person whose claim for services is denied or not acted upon
promptly. An opportunity for a fair hearing is also required when an
operating agency or its designee takes action to suspend, terminate, or
reduce services, including a denial of a prior authorization request for
Medicaid-covered services. These fair hearing rules will dso apply
to any hearing involving the transfer or discharge of a person from a
nursing facility or to a person adversely affected by the preadmission
screening and annual resident review requirements.

(b) Scope. These rules establish fair hearing procedures
which an operating agency will follow when the operating agency is
required to conduct a fair hearing for Medicaid-funded services.

§357.3.

The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise:

Definitions.

(1) Action - Termination, suspension, or reduction of
Medicaid digibility or covered services by an operating agency or its
designee. "Action" includes the denid of Medicaid dligibility and the
denial of program eligibility. The term also means determinations by
skilled nursing facilities and nursing facilities to transfer or discharge
residents and adverse determinations made by an operating agency
or its designee with regard to the preadmission screening and annual
resident review. "Action" includes a denial of a prior authorization
reguest for covered services affecting an individual. The term dso
includes the failure of an operating agency or its designee to act
upon an individual’s request for Medicaid covered services or for
an dligibility determination within a reasonable amount of time.
"Action" does not include expiration of atime-limited service.

(2) Adverse determination - Determination that the indi-
vidual does not require the level of services provided by a nursing
facility or that the individual does or does not require specialized ser-
vices.

(3) Dae of action - The intended date on which a
termination, suspension, reduction, transfer, or discharge becomes
effective. It dso means the date of the determination made by
an operating agency with regard to the preadmission screening and
resident review.

(4) Designee - A contractor of an operating agency
authorized to take an action or adverse determination as defined in
paragraphs (1) and (2) of this section on behalf of the operating
agency.

(5) Medicaid dligibility - The éligibility of an individual
to receive services under the Texas Medicaid program.

(6) Operating agency - A state agency operating part of
the Title XI1X (Medicaid) program under the Social Security Act
and includes the Department of Health, the Department of Human
Services, the Rehabilitation Commission, and the Department of
Mental Health and Mental Retardation.

(7) Prior authorization request - A request for services
that are reimbursable only when authorization or approval is obtained
before services arerendered. Prior authorized services may belimited

8357.5. Notice.

(8 Agency Notice. If the action of the operating agency or
its designee is the denial of Medicaid or Program digibility or the
denial of a prior authorization requedt, at the time of the action, the
operating agency or its designee shall give an individual written notice
of the individua’s right to request a fair hearing on the action. If the
operating agency or its designee proposes to take any other action,
except for faling to act upon an individud’s request for Medicaid
covered services or for an digibility determination within areasonable
amount of time, the operating agency or its designee shall deliver to
the individual notice of the individual’s right to request a hearing at
least ten days prior to the date of action, unless the circumstances in
subsection (b) of this section otherwise provide.

(b) Exceptions. The operating agency or its designee may
mail written notice to an individual not later than the date of action
if:

(1) the operating agency or its designee has factual
information confirming the death of the individual;

(2) the operating agency or its designee receives a clear
written statement signed by the individual that:

(A) heor she no longer wishes services; or

(B) _gives information that requires termination or
reduction in services and indicates that he or she understands that
this must be the result of supplying that information;

(3) _the individua has been admitted to an institution
where he isingligible for further services;

(4) the individual’s whereabouts are unknown and the
post office returns agency or designee mail directed to him or her
indicating no forwarding address;

(5 the operating agency or its designee establishes the
fact that the individua has been accepted for Medicaid services by
another state;

(6) achangein the level of medica care is prescribed by
the individual’s physician;

(7) _the notice involves an adverse determination made
with regard to the preadmission screening requirements; or

(8) the action is the transfer or discharge of a resident
from a nursing facility and the date of action will occur in less than
ten days pursuant to 42 C.F.R. §483.12(a)(5)(ii) because:

(A) the safety or health of individuas in the fecility
would be endangered;

(B) theresident’s health improves sufficiently to allow
a more immediate transfer or discharge;

(©) _animmediate transfer or discharge is required by
the resident’ s urgent medical needs; or

(D) aresident has not resided in the facility for thirty

days.
(c) Content of Notice. The notice shall contain:
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(1) the action that the operating agency, its designee, or

fair hearing decision supports the operating agency’s or designee’s

nursing facility is taking in the case of a denial of Medicaid or

action.

Program eligibility or a denial of a prior authorization request or
intends to take in the case of any other action except for faling to
act upon an individua’s request for Medicaid covered services or for
an dligibility determination within a reasonable amount of time;

(2) adatement of the reason for the action;

(3) _areference to the datutory or regulatory authority
supporting the action, or the change in federal or dstate law that

requires the action,

(4) an explanation of the individual’s right to request a
hearing and the procedure for requesting same;

(5 _that the individual may represent himself or herself
or use legd counsel, ardative, afriend, or other spokesperson; and

(6) an explanation of the circumstances under which
Medicaid is continued, or a transfer or discharge is deferred, if a
hearing is requested.

(d) Timeframe for Requesting a Hearing. The operating
agency and its designee must alow the individual to request a hearing
within 90 days from the date the notice required under subsection (a)
of this section is mailed.

(1) The request for hearing must be submitted according
to the instructions provided in the notice sent to the individual under
subsection (@) of this section.

(2) Itisarebuttable presumption that a notice is received
five days after the date the notice is placed in the United States mail,
postage prepaid, properly addressed.

(3) If arequest for a hearing is not received before the
date of action, the action may be taken or alowed.

(4) If areguest for hearing is not received within the 90-
day period, the person is deemed to have waived the hearing and the
action becomes final.

(5 _If the action is other than a denial of Medicaid or
Program dligibility or a denial of a prior authorization request and a
request for hearing is received before the date of action, the action
will not be taken until the final decision of the fair hearing has been
made, unless the basis for the action is a change in federal or state

law or regulation.
§357.7. Maintaining Benefits or Services.

(8 Except as otherwise specified in subsections (b), (d) and
(e) of this section, if the individual is currently receiving a service
upon which an action is taken and requests a fair hearing before the
date of action, the service will be continued until a final decision is
rendered following a fair hearing.

(b) The operating agency or its designee may terminate or
reduce services before a hearing decision is rendered if:

(1) itisdetermined at the fair hearing that the sole issue
is one of date or federa law or policy; and

(2) the operating agency or its designee informs the
individua in writing of its intent to reduce or terminate services
pending the hearing decision at least five days before the termination
or reduction would be effective.

(c) _The operating agency or its designee may recover or
recoup the cost of any services provided to the individua to the extent
that the services were furnished solely by reason of this section if the

(d) If notice is mailed under §357.5(b) of this title (relating
to Notice) and the operating agency or its designee receives the
individua’s request for a hearing within ten days of the mailing
of the notice, and the operating agency or its designee determines
that the action resulted from something other than the application of
federa or state law or policy, the operating agency or its designee
will reinstate and continue an individual’s services until a hearing
decision is rendered.

(e) The operating agency or its designee has no obligation to
begin services requiring prior authorization pending a final decision.

§357.9. Hearing Official.

The operating agency shall designate an impartial person who has
not been directly involved in the initial determination of the action or
adverse determination in question as a hearing official to conduct the
hearing and render a decision. The decision of the hearing official
shall be the final adminigtrative action of the operating agency.

§357.11.

(@ Notification of Hearing. The hearing official shall,
at least ten days prior to the date of the hearing, send a written
notification of the hearing to the person who has reguested the
hearing.

(1) This notice will be sent to the address of record for
the individua or to the address indicated in the request for hearing.

(2) The notification shall contain:
(A) the basis of the proposed action;
(B) thetime, date, and place of the hearing;

(C) a datement that the individual may request the
hearing to be conducted based on the taking of oral testimony (an
"oral hearing"), or a hearing based on written information contained
in any appropriate file and additional information that the individual
may wish to submit for consideration (a "document hearing"), as is
described in 8357.17 of thistitle (relating to Document Hearing); and

(D) a datement that the individual may request any
reasonable accommodation required due to disability or language

comprehension;
(b) Access to Records.

(1) At areasonable time before and during the hearing,
the individua shall be given the opportunity to examine any appropri-
ate file, and other documents or records the operating agency intends
to use at the hearing.

(2) If theindividual intends to introduce written medical
information at the hearing, that information must be submitted to the
hearing official at least seven days prior to the hearing, to alow the
operating agency to obtain a review of the material by medicd staff
persons. The falure to so submit such medical information shall
not render the materia inadmissible, but the hearing official shall be
permitted to keep the hearing record open until a medica review of
the materia has been received from the operating agency and included
in the hearing record.

Preliminary Matters.

() Representation. An individual may represent himself,
or be represented by lega counsel, a relative, a friend, or other
designated spokesperson.  If the individua does not appear at
the hearing, the operating agency may require the submission of
documentation demongtrating that the representative appearing on the

23 TexReg 9190 September 11, 1998 Texas Register



individua’s behalf has authority to represent the individual. If the

The individual has the right to:

individua appears at the hearing, no such documentation is required.
(d) Additional Medical Assessment. If the hearing involves

(1) examine a a reasonable time before the date of the
hearing and during the hearing the contents of any appropriate file,

medical issues such as those concerning a diagnosis, an examining

and all documents and records to be used by the operating agency or

physician’s report, or a medical review team’s decision, and if the

nursing facility at the hearing;

hearing officer considers it necessary to have a medical assessment
other than that of the individual involved in making the original
decision, that medical assessment must be obtained at the operating
agency’s expense and made part of the record.

§357.13.  Location of Hearing and Accommodations.

(8 The hearing official shal determine the location of
the hearing or whether it is appropriate to conduct the hearing by
telecommunication as provided in §357.15 of this title (releting to
Telecommunication).

(b) The operating agency shall provide any reasonable ac-
commodation for disclosed disabilities. Requests for any reasonable
accommodation should be made in writing to the hearing official at
least three days prior to the hearing date.

(c) Theoperating agency shall provide suitable interpretation
for individuas with limited English proficiency. Requests for an
interpreter should be made in writing to the hearing officer at least
three days prior to the hearing date.

§357.15.  Telecommunication.

(@ If thehearing is an ora hearing and if telecommunication
equipment is used for the hearing, it must be capable of alowing the
parties to hear and speak to all other parties and to cross-examine
witnesses.

(b) The hearing official must be able to hear and speak to
all parties.

(c)  Written documents to be submitted for consideration by
the hearing official must be provided to al parties in advance of the
hearing, with copies to the hearing official.

(d) If an individual cannot effectively participate in a
telephonic hearing because of a disability, the individua may request
that the hearing be conducted in person.

§357.17.  Document Hearing.

The hearing may be conducted based on the written information
contained in any appropriate file and additional written information
submitted to the hearing official and the other party not less than
seven days prior to the hearing without the necessity of teking oral
testimony, provided that the parties are given the opportunity to
respond to any written material submitted.

§357.19.  Privileges.

No party to a fair hearing is required to disclose communications
between a lawyer and a client, a husband and a wife, a clergy-person
and a person seeking spiritual advice, or the name of an informant, or
other information protected from being divulged by federa or state
substantive law.

§357.21.  Burden of Proof.

(8 The operating agency bears the burden of proof in a fair
hearing on an action or an adverse determination.

(b) Thenursing facility bears the burden of proof in atransfer
or discharge case.

(¢) The individua bears the burden on any issue requiring

(2) bring witnesses,
(3) _establish al pertinent facts and circumstances,
(4) present an argument without undue interference; and

(5 question or refute any testimony or evidence, includ-
ing the opportunity to confront and cross-examine adverse witnesses.

§357.25. Dismissal of Hearing.

The hearing official shall dismiss arequest for a fair hearing and the
proposed action may be taken if the individual withdraws the request
in writing or fals to appear at the scheduled hearing without good
cause.

§357.27.  Recording.
The hearing official shall make a record of the proceeding, either
through a tape recording or a court reporter.

(1) The cost of a court reporter shall be borne by the
person who requests that a court reporter be present.

(2) Theindividual shall have the right to make an audio
recording of the fair hearing.

(3) Any witness shall have the right to make an audio
recording of his or her testimony.
§357.29. Hearing Decisions.

(8 Hearing decisions must be based exclusively on evidence
introduced at the hearing and received in evidence.

(b) The operating agency or its designee may grant, deny,
terminate, suspend, modify, or reduce services in accordance with the
hearing decision as rendered following a fair hearing.

() _Record.
following:

(1) A transcript or recording of testimony and exhibits
received in evidence.

The record of the hearing consists of the

(2) _All documents and requests for admission, together
with the ruling on admissibility made by the hearing official.

(3) The hearing officer’s decision, composed of a state-
ment of the persuasive evidence, findings of fact and conclusions of
law (identifying the relevant regulations and/or statutes), and a state-
ment of restored benefits, if appropriate.

(d) The hearing decision must be made and a copy of the
decision furnished to the individual within 90 days of the request for
afair hearing unless the individual waives the 90-day requirement in
writing.

(e) _If the individua is enrolled in a managed care organi-
zation (MCO), the operating agency will also notify the MCO of its
decision. The decision of the operating agency is binding on the
MCO and on any applicable designee.

(f) Hearing decisions are available to the public, subject
to the requirements under federal and/or state law for safeguarding
information relating to the Medicaid program.

the showing of "good cause' or an affirmative defense to the action
or adverse determination.

§357.23.  Procedural Rights of the Individual.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State on August 24,
1998.

TRD-9813452

Marina S. Henderson

Executive Deputy Commissioner

Texas Health and Human Services Commission
Earliest possible date of adoption: October 11, 1998
For further information, please call: (512) 424-6576

¢ ¢ ¢
TITLE 7. BANKING AND SECURITIES

Part VII. State Securities Board

Chapter 115. Dealers and Salesmen

7 TAC 8115.1

The State Securities Board proposes a clarifying amendment
to 8§115.1, concerning post-registration reporting requirements
for dealers, investment advisers, and their agents. The pro-
posal makes no substantive changes to the existing reporting
requirements.

Michael S. Gunst, Director, Dealer Registration Division, has
determined that for the first five-year period the rule is in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rule.

Mr. Gunst also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be that dealers, investment
advisers, and their agents will be apprised of the occurrence
triggering an obligation to make a timely report to the Securities
Commissioner concerning the occurrence of the event. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
rule as proposed.

Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.

The amendment is proposed under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes.

Statutes and codes affected: none applicable. The proposed
amendment affects Texas Civil Statutes, Article 581-12, 581-13,
and 581-18.

8115.1. General Provisions.
(@)-(H (No change.)

(g) Post-registration reporting requirements.

(1) Each person registered as ecisities dealer or
investment adviser—foas an agent thereof] shall report to the
Securities Commissioner within 30 days after its entggiast the
securities deder, investment adviser, or an agent thereof, the matters
described in this paragraph. Likewise, each person registered as an
agent of a securities dealer or investment adviser shall report to the
Commissioner within 30 days after its occurrence or entry against

the agent the matters described in this paragraph. [any action by a
sdf-regulatory organization, any state or federal administrative order,
criminal conviction, or court judgment, order, or decree described
in paragraph (2) of this subsection which is entered againg that
person or an officer or agent thereof or the filing of any declaration
of bankruptcy by that person. Upon request by the Securities
Commissioner, that person may be required to furnish to the Securities
Commissioner copies of the order, conviction, or decree, or other
documents,; as applicable!]

[(2] The following matters must be reported:

(A) any administrative order issued by state or federal
authorities, which order:

(i) is based upon a finding that such person has
engaged in fraudulent conduct; or

(i) was entered after notice and opportunity for a
hearing, denying, suspending, or revoking the person’s registration
as a dealer, agent, salesman, or investment adviser, or the substantial
equivalent of those terms;

(B) any felony criminal action or conviction, or any
misdemeanor action or conviction based on fraud, deceit, or wrongful
taking of property;

(C) any order, judgment, or decree entered by any
court of competent jurisdiction which temporarily or permanently
restrains or enjoins such person from engaging in or continuing any
conduct or practice in connection with the purchase or sale of any
security or involving any false filing with any state; or which restrains
or enjoins such person from activities subject to federal or state
statutes designed to protect consumers against unlawful or deceptive
practices involving insurance, commodities or commodity futures,
real estate, franchises, business opportunities, consumer goods, or
other goods and services;

(D) any expulsion, bar, suspension, censure, fine, or
penalty imposed by a self-regulatory organizatiomed]a

(E) any change in any other information previously
disclosed to the Securities Commissioner on any application form or
filing; and []

(5] the filing of any voluntary or involuntary
bankruptcy petition.

(2 _Upon reguest by the Securities Commissioner, a
securities deder, investment adviser, or agent may be required
to furnish to the Commissioner copies of the order, conviction,
or decrees, or other documents which evidence events disclosable
pursuant to paragraph (1) of this subsection.

(3) For purposes of this subsectiongCsrities dealer”" @
"investment adviser" shall include any partners, directors, executive
officers, or beneficial owners of 10% or more of any class of
the equity securities of the registered dealer or investment adviser
(beneficial ownership meaning the power to vote or direct the vote
of and/or the power to dispose or direct the disposition of such
securities).

(h)-(k)
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

(No change.)

Filed with the Office of the Secretary of State, on August 25,
1998.

TRD-9813494
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Denise Voigt Crawford (v) for persons seeking the type of restricted reg-
Securities Commissioner istration specified in 8115.1(b)(1)(L) of this title (relating to General
State Securities Board Provisions), the Series 62 — Corporate Securities Representative Ex-

Earliest possible date of adoption: October 11, 1998 amination; {ae]

For further information, please call: (512) 305-8300 (vi) for persons seeking the type of restricted
. . . registration sp_e_cified in_ §115.1(b)(1)(_M) of this title (relating to
General Provisions), either the Series 17 — General Securities
Representative Examination, the Series 37 — General Securities
Representative Examination, the Series 38 — General Securities
Representative Examination, or the Series 47 — General Securities

7 TAC 8115.3

The State Securities Board proposes an amendment to 8115.3,
concerning dealer examinations. The proposal would require

the Series 72 examination from new applicants for a limited
registration to deal exclusively in government securities. Per-
sons already holding such a restricted registration on or before
September 1, 1998, would be "grandfathered" in and would not

Representative Examinatioand [:]

(vii) for persons seeking the type of restricted reg-
istration specified in §115.1(b)(1)(J) of this title (relating to General
Provisions), the Series 72 — Government Securities Representative

be required to pass the Series 72 exam. Examination. A person registered on or before September 1, 1998

Michael S. Gunst, Director, Dealer Registration Division, has  for the purpose of dealing exclusively in government securities is not
determined that for the first five-year period the rule is in effect ~ réquired to pass the Series 72 examination.

there will be no fiscal implications for state or local government 2)
as a result of enforcing or administering the rule.

(No change.)

] o (c) Exemptions from examination requirements.
Mr. Gunst also has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result 1)-)

of enforcing the rule will be to increase competency by requiring (3) A partial waiver of the examination requirements of

new applicants for limited registrations to deal exclusively in the Texas Securities Act, §13.D, is granted by the Board to the
government securities to pass the examination, developed by following classes of persons:

NASD Regulation, Inc., aimed at practitioners engaged in this
(A)-(F) (No change.)

type of activity. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are [(G) applicants seeking registration for the purpese of
dealing exclusively in government securities. Such persons are not

required to comply with the rule as proposed.

required to take the general securities examination, but are required to
pass an examination on state securities law as required by subsection
(b)(2) of this section;]

(No change.)

Comments on the proposal may be submitted to David Weaver,
State Securities Board, P.O. Box 13167, Austin, Texas 78711-
3167.

The amendment is proposed under Texas Civil Statutes, Article ) ~ (G [(H)] applicants who are certified by the Certified
581-28-1. Section 28-1 provides the Board with the authority Financial Planner Board of Standards, Inc. to be certified financial
to adopt rules and regulations necessary to carry out and planners and who are seeking registration as investment advisers.
implement the provisions of the Texas Securities Act, including ~ 1hese applicants are not required to take the general securities
rules and regulations governing registration statements and examination, but must pass the examination on state securities law as
applications; defining terms; classifying securities, persons, required by subsection (b)(2) of this section;

and matters within its jurisdiction; and prescribing different (H)

) f [(B] applicants who are designated by the Amer-
requirements for different classes.

ican Institute of Certified Public Accountants as accredited personal
financial specialists and who are seeking registration as investment
advisers. Such persons are not required to take the general securities
examination, but are required to pass an examination on state securi-
ties law as required by subsection (b)(2) of this section; and

The proposed amendment affects Texas Civil Statutes, Article
581-12, 581-13, and 581-18.

8115.3. Examination.

(@) (No change.) () [(3)] applicants seeking registration for the purpose

(b) Content. Each applicant must satisfy two examinationof acting exclusively as an agent for an investment adviser(s) and who
requirements. limit their activities to disclosure of the information contained in Part
| of Form ADV. Such persons are not required to take the general
ecurities examination, but are required to pass an examination on
ate securities law as required by subsection (b)(2) of this section.

(1) Each applicant must pass an examination on generél
securities principles. This requirement may be satisfied by passin
an examination on general securities principles administered by th
NASD. As set out in subparagraph (B) of this paragraph, applicants (4)-(5)
for restricted registrations may substitute an examination dealing with
a particular type of security for an examination on general securiies ~ (@)-({) ~ (No change.)
principles. This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’'s
legal authority to adopt.

(No change.)

(A) (No change.)

(B) In lieu of an examination on general securities
principles, the Securities Commissioner recognizes the following lim
ited examinations, administered by the NASD, for the correspondin
restricted registrations:

(i)-(iv)

Filed with the Office of the Secretary of State, on August 25,
g1998.
TRD-9813493

(No change.) Denise Voigt Crawford
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Securities Commissioner

State Securities Board

Earliest possible date of adoption: October 11, 1998
For further information, please call: (512) 305-8300

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

Part I. Railroad Commission of Texas
Chapter 7. Gas Utilities Division

Subchapter A. Procedural Rules
16 TAC §7.4

The Railroad Commission of Texas proposes amendments to
87.4, relating to procedure for abandonment or discontinuance
of service by gas utilities. Section 7.4 sets forth procedures
and standards for consideration of an application to abandon or
discontinue service at a city gate or local distribution company,
or to residential and commercial customers.

On May 6, 1998, the Association of Texas Intrastate Natural
Gas Pipelines (ATIP) filed a petition for rulemaking to amend
§7.4. Commission staff reviewed the amendments proposed by
ATIP, and found that the amendments improved the clarity and
applicability of the existing rule. Staff revised several elements
in the proposed amendments to further strengthen the concepts
established in the proposal. Staff met with ATIP on July 8, 1998,
to discuss the proposed amendments, and obtain agreement on
final amendment language.

The proposed amendments enhance and clarify the process by
which a gas utility must file an application for abandonment or
permanent discontinuance of service. The amendments will
improve the effectiveness and efficiency of the regulation of
gas utilities by providing more detailed guidance as to the filing
requirements related to an application for abandonment and by
setting out specific time lines within which the commission must
act on the application.

The proposed amendments improve the current rule in several
ways. First, proposed subsection (a) establishes specific guide-
lines for abandonment or permanent discontinuance of service
to city gate or local distribution companies, and subsection (b)
establishes the guidelines for abandonment or permanent dis-
continuance of service to residential and commercial customers.
The current rule addresses only abandonment of service at a
city gate or to a local distribution company.

Second, the proposed amendments expand the information to
be filed with the application for abandonment. The current rule
requires that a gas utility file with its abandonment application
the number of affected customers in each class, the names
and addresses of all affected customers, the specific reasons
for the proposed abandonment, the alternative energy sources
available to the affected customers, and any previous notice
provided to the affected customers. In addition to the current
information, the proposed amendments require for an applica-
tion for abandonment of service to a city gate or a local distribu-
tion company a description, age, and condition of the pipeline
or plant proposed for abandonment; the revenue from and cost
to continue the existing service; the cost of the alternative en-
ergy sources on an equivalent MMBtu basis; a statement that
the application is subject to commission approval; and a state-

ment of the right of the city gate or local distribution company to
intervene. For abandonment of residential and commercial cus-
tomers, the amendment further requires the cost per customer
of each conversion to an alternative energy source; the terms
of any agreements, including qualifying offers, for the conver-
sion to an alternative energy source; copies of any consents to
abandon from the affected customers; and instead of a state-
ment of the right to intervene, a statement of the right of the
affected customers to protest the application and the procedure
for doing so.

Third, the proposed amendments establish time lines for the
commission to act on the abandonment applications. For
abandonment of city gate or local distribution companies, the
amendments specify that a formal hearing be held within 60
days after the application is filed if another party participates
or intervenes, or the Director of the Gas Services Division
will act on the application administratively within 45 days if no
participation or intervention is granted to other parties. For
abandonment of residential and commercial customers, the
proposed amendments specify that a formal hearing be held
within 60 days after the application is filed if a customer files
a protest within 30 days after the application is filed, or the
Director of the Gas Services Division will act on the application
administratively within 45 days if not all customers consent to
the abandonment or receive a qualifying offer, but none file a
protest within 30 days after the application is filed. Also, the
Director of the Gas Services Division will act on the application
administratively within 30 days if all customers consent to the
abandonment or receive a qualifying offer, but none file a
protest within 15 days after the application is filed. In any case
where the Director of Gas Services denies an application for
abandonment, the proposed amendments specify that the gas
utility may request a formal hearing be held within 60 days
after the date the application was denied. The current rule
requires a formal hearing be held if another party intervenes
in an application, and allows the application to be handled
administratively if there are no intervenors, but the rule sets
no other time lines to act either formally or administratively.

Fourth, the proposed amendments define a qualifying offer
as an offer to convert all of a residential or commercial
customerps gas burning facilities to the lowest cost available
alternative energy source, including a tank filled once with a
liquid alternative energy source. The amendments allow the
customer to elect to receive the cash equivalent of the cost of
conversion to the lowest cost alternative energy source.

Fifth, the proposed amendments require that if any residential or
commercial customers become affected customers as a result
of an application to abandon or permanently discontinue service
to a city gate or local distribution company, then the local
distribution company must file an application for abandonment
of the residential and commercial customers.

Sixth, the proposed amendments explicitly delegate authority to
the Director of the Gas Services Division to administratively act
on applications to abandon or permanently discontinue service,
subject to the conditions set forth in the amendments.

Seventh, the proposed amendments clarify the exemption for fil-
ing an application under emergency conditions. The concept of
an emergency abandonment under the existing rule is replaced
with the concept that a temporary termination of service due
to a pipeline safety emergency is not to be considered aban-
donment of service. If a gas utility determines not to resume
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service after a pipeline emergency, the amendments establish
a time line for the gas utility to file an abandonment application
of 30 days after the temporary termination of service.

Eighth, the proposed amendments explicitly state that the gas
utility has the burden of proof to show that the proposed aban-
donment is reasonable and necessary and is not contrary to the
public interest. The amendments establish conditions the com-
mission will consider when evaluating an application, including
whether continued service is no longer economically viable for
the gas utility; whether the potentially abandoned customers
have any alternatives and, if so, how many, and at what cost;
whether any customer has made investments in reliance on
continued availability of natural gas, where an alternative en-
ergy source is not viable; whether the gas utility has failed to
properly maintain the facilities proposed for abandonment, ren-
dering them unsalvageable due to neglect; and any other con-
siderations affecting the potentially abandoned customers.

Karl J. Nalepa, Deputy Assistant Director, Gas Services Divi-
sion, has determined that for the first five-year period the pro-
posed amendments are in effect there will be no fiscal impact
upon state or local governments as a result of enforcing or ad-
ministering the proposed amendments. Over the previous five
years, only eleven abandonment applications have been dock-
eted by the commission. The amendments should not change
the frequency or scope of the applications filed to abandon
or permanently discontinue natural gas service. Rather, the
amendments will help streamline the processing of applications
by requiring information to be filed with the application which in
the past the commission staff had to request during the course
of review of the application. Although the proposed amend-
ments include expedited time lines to act on an abandonment
application, it is anticipated that the applications can be ad-
equately evaluated within the given schedule because of the
additional information initially provided with the application.

Mr. Nalepa has also determined that the cost of compliance
with the proposed amendments will be the same for small and
large businesses. Both small and large utilities would be sub-
ject to the same requirements regarding approval to abandon
or permanently discontinue service to customers. Gas utilities
which propose to abandon or permanently discontinue service
to customers are currently required to prepare and submit an
application to do so with the commission. The utility already
incurs a cost to develop and support its application under the
current rule. Any additional cost incurred by businesses to de-
velop and submit additional information along with an applica-
tion for abandonment of service would be offset by correspond-
ingly fewer data submittals during the course of the evaluation
of the application. Furthermore, the businesses would benefit
because of more prompt decisions by the commission as a re-
sult of the time lines established in the proposed amendments.
Because it is not possible to quantify the cost of compliance, it
is not possible to analyze the impact on small businesses based
on cost per employee, cost for each hour of labor, or cost for
each $100 of sales.

Mr. Nalepa has determined that for each year of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing or administering the rule will
be to ensure complete review of a utility’s proposal to abandon
or permanently discontinue service to a customer, and approval
of abandonment only after all alternatives are considered and
all affected parties have been given the opportunity to provide
input. The separation of the abandonment procedures into

separate sections for city gate or local distribution companies
and residential and commercial customers allows a better match
of the information submitted to the type of customer proposed
to be abandoned. The additional information requirements will
help ensure that a full review of the application is conducted.
Detailed information related to costs of conversion to alternative
energy sources allow the affected customers a better chance to
compare options. The amendments promote more participation
by affected customers by requiring a statement in the application
notifying the customers that they can intervene or protest the
application, and, for residential and commercial customers, also
requires the utility to provide information on the procedure for
doing so. The utility must send a copy of the application to all
customers affected by the proposed abandonment. Time lines
established in the proposed amendments clarify the schedule
for participation by customers, and if the terms of abandonment
are agreeable to the customers, allows the conversion to
an alternative energy source to begin within a reasonable
period. Finally, the proposed amendments explicitly state
that the gas utility has the burden of proof to show that the
proposed abandonment or permanent discontinuance of service
is reasonable and necessary, and is not contrary to the public
interest.

The commission has not requested a local employment impact
statement pursuant to Texas Government Code, §2001.022(h).

Comments may be submitted to Mr. Karl J. Nalepa, Deputy As-
sistant Director, Gas Services Division, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967. Comments
will be accepted for 30 days after publication in the Texas Reg-
ister and should refer to Gas Utilities Docket (GUD) No. 8886.
For additional information, call Mr. Nalepa at (512) 463- 8574.

The commission proposes the amendments under Texas Utili-
ties Code, 8104.001, which authorizes the commission to deter-
mine the classification of customers and services and to ensure
that gas utilities comply with the obligation of the Code, and
8121.151, which authorizes the commission to establish rules
for the control and supervision of gas pipelines in their relations
with the public; and under Texas Government Code, §2001.004,
which requires state agencies to adopt rules of practice stating
the nature and requirements of all available formal and informal
procedures.

Texas Utilities Code, 8§8104.001 and 121.151, and Texas
Government Code, §2001.004, are affected by the proposed
amendments.

87.4. Procedure for Abandonment or Discontinuance of Service.

(8 Service to a Local Distribution Company or City Gate
Customer. A gas utility shall obtain written commission approval
prior to the abandonment or permanent discontinuance of service to
any local distribution company or city gate customer that involves the
removal or abandonment of facilities other than a meter.

(1) Except in pipeline safety emergencies, the gas utility
shall file an application to abandon or permanently discontinue service
to a loca distribution company or city gate customer with the
Director of the Gas Services Division at least 60 days prior to the

proposed effective date of the proposed abandonment or permanent
discontinuance of service. In addition to the information required in
81.25 of this title (relating to Form and Content of Pleadings), the
application shal state the following:

(A) the number of affected customers in each class,
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(B) the names and addresses of the local distribution

If the gas utility determines not to resume service as a result of a

company or city gate customer affected;

(C) the specific reasons for the proposed abandonment
or permanent discontinuance of service;

(D) _adescription, age, and condition of the pipeline
or plant that the gas utility proposes to abandon or through which it
proposes to permanently discontinue service;

(E) therevenue from and cost to continue the existing

pipeline safety emergency, then the gas utility shall file an application
under this section within 30 days of the temporary termination of
service.

(6) The gas utility shall have the burden of proof to
show that the proposed abandonment or permanent discontinuance
of service is reasonable and necessary and is not contrary to the
public interest. The conditions to be considered when making a
determination regarding an application for abandonment or permanent

service to the affected local distribution company or city gate

discontinuance of service shal include:

customers;
all reasonable alternative energy sources available

(A) whether continued service is no longer economi-
caly viable for the gas utility;

to the affected local distribution company or city gate customers, and
the cost of such energy sources on an MMBtu equivalent basis;

(G) _the cost per customer of each conversion to
available aternative energy sources,

(H) any previous notice provided by the utility to the

(B) whether the potentially abandoned customers have
any dternatives, how many, and at what cost;

(C) whether any customer has made investments or
capital expenditures in reliance on continued availability of natural
gas, where use of an alternative energy source is not viable;

affected local distribution company or city gate customer;
() a satement that the application is subject to

(D) whether the utility has failed to properly maintain
the facilities proposed for abandonment, rendering them unsalvage-

commission approval; and

(J) a datement of the affected local distribution
company or city gate customer’s right to intervene in the application.

able due to neglect; and

(E) _any other considerations affecting the potentially
abandoned customers.

(2) The gas utility shall send a copy of the application
to the affected local distribution company or the affected city gate

(b) Service to Residential and Commercial Customers.
A gas utility shall obtain written commission approval prior to

customer on the same day that the gas utility files the application to

the abandonment or permanent discontinuance of service to any

abandon or discontinue service with the Director of the Gas Services

residential or commercia customer that involves the remova or

Division.

(A) If aperson files agatement of intent to participate
or motion to intervene with the commission within 30 days from
the date of the filing of the application, and party status is thereby

subsequently established, a formal hearing shall be held within 60
days following the date on which the application is filed.

(B) _If the commission does not receive and grant
a timely- filed statement of intent to participate or intervention
pleading, then the Director of the Gas Services Division shal
act administratively on the application to abandon or permanently
discontinue service within 45 days following the date on which the
gas utility filed the gpplication. In the event that the director denies
the application adminigratively, the gas utility may reguest that a
forma hearing be held within 60 days following the date on which
the director denies the application. The gas utility shal file any

abandonment of facilities other than a meter. This subsection shall
not apply to discontinuance of service to residential or commercial
customers for any of the reasons set forth in §7.45 of thistitle (relating
to Quality of Service).

(1) Except in pipeline safety emergencies, the gas utility
shall file an application to abandon or permanently discontinue service
with the Director of the Gas Services Division a least 60 days
prior to the proposed effective date of the proposed abandonment or
permanent discontinuance of service to any residentia or commercial
customer involving the remova or abandonment of facilities other
than a meter. In addition to the information required in 81.25 of this
title (relating to Form and Content of Pleadings), the application shall

state the following:

(A) the number of directly affected customersin each
class of service;

request for a formal hearing within 30 days of the date the director
administratively denies an application to abandon or permanently
discontinue service.

(3) If any residential or commercial customer becomes a
directly affected customer as a result of the application to abandon or
permanently discontinue service, then the locd distribution company
shall file an application to abandon or permanently discontinue service

(B) the names and addresses of al directly afected

customers;

(C) the specific reasons for the proposed abandonment
or permanent discontinuance of service;

(D) adescription, age, and condition of the pipeline
or plant that the gas utility proposes to abandon or through which it

under subsection (b) of this section.

(4) The Director of the Gas Services Divison or the
director’s delegate shall have the authority to act administratively on

proposes to permanently discontinue service;

(E) therevenue from and cost to continue the existing
service to the directly affected customers;

abandonment or permanent discontinuance applications that satisfy
the conditions of this subsection. The term Director of the Gas
Services Division when used in this section shall mean the Director
of the Gas Services Division or the director’s delegate.

(5) Temporary termination of service due to a pipeline
safety emergency shal not be considered to be abandonment or
permanent discontinuance of service under the terms of this section.

(F) all reasonable alternative energy sources available
to the directly affected customers, and the cost of such energy sources
on an MMBtu equivalent bas's;

(G) _the cost per customer of each conversion to
available aternative energy sources,
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(H) the terms of any agreements with, or offers,

for the customer’s premises filled once with any liquid aternative

including quaifying offers, to, directly afected customers by the gas

energy source. At the customer’s dection, the qualifying offer shal

utility for the conversion of customers' appliances to enable the use

be the cash equivalent of the cost of conversion to the lowest cost

of aternative energy sources;

(1) _copies of any consents to abandonment or per-
manent discontinuance obtained by the utility from directly affected

available dternative energy source.

(4) The Director of the Gas Services Divison or the
director’s delegate shall have the authority to act administratively on

customers;

(J) _any previous natice provided by the utility to the
directly affected customer;

(K) _a dtatement that the application is subject to
commission approval; and

(L) a statement of the directly affected customer’'s

abandonment or permanent discontinuance applications that satisfy
the conditions of this subsection. The term Director of the Gas
Services Division when used in this section shall mean the Director
of the Gas Services Division or the director’s delegate.

(5) Temporary termination of service due to a pipeline
safety emergency shall not be considered to be abandonment or
permanent discontinuance of service under the terms of this section.

right to protest the application and the procedure for filing such a

If the gas utility determines not to resume service as a result of a

protest.

(2) The gas utility shall send a copy of the application
to all directly affected customers on the same day that the gas utility
files the application to aandon or permanently discontinue service
with the Director of the Gas Services Division.

(A) _If any of the directly affected customers files a
protest within 30 days following the date on which the application
is filed, aformal hearing shall be held within 60 days following the
date on which the application is filed.

(B) If all of the directly affected customers have not
consented to the abandonment or permanent discontinuance of service
and if the gas utility has not given all of the directly affected
customers a qualifying offer, as defined in paragraph (3) of this

pipeline safety emergency, then the gas utility shall file an application
under this section within 30 days of the temporary termination of
service.

(6) The gas utility shall have the burden of proof to
show that the proposed abandonment or permanent discontinuance
of service is reasonable and necessary and is not contrary to the
public interest. The conditions to be considered when making a
determination regarding an application for abandonment or permanent
discontinuance of service shal include:

(A) whether continued service is no longer economi-
cally viable for the gas utility;

(B) whether the potentially abandoned customers have
any dternatives, how many, and at what cost;

subsection, but none of the directly affected customers files a protest
within 30 daysfollowing the date on which the application isfiled, the
Director of the Gas Services Division shal act administratively on the
application within 45 days following the date on which the application
is filed. The director may seek additiona information from the
directly affected customers to determine whether they have received

(C) whether any customer has made investments or
capital expenditures in reliance on continued availability of natural
gas, where use of an alternative energy source is not viable;

(D) whether the utility has failed to properly maintain
the facilities proposed for abandonment, rendering them unsalvage-

adequate information regarding the consequences of the proposed

able due to neglect; and

abandonment. In the event that the director denies the application
administratively, the gas utility may request that a formal hearing be
held within 60 days following the date on which the director denies
the gpplication. The gas utility shdl file any request for a formal
hearing within 30 days of the date the director administratively denies
an application to abandon or permanently discontinue service.

(C) The Director of the Gas Services Division shal
act administratively on the application within 30 days following the
date on which the gas utility files the application if either al of the
directly affected customers consent to the abandonment or permanent
discontinuance of service and none of the directly affected customers
files a protest within 15 days following the date on which the gas
utility files the application; or the gas utility has given al of the
directly affected customers a qualifying offer, as defined in paragraph
(3) of this subsection and none of the directly affected customers
files a protest within 15 days following the date on which the gas
utility files the application. In the event that the director denies the
application administratively, the gas utility may request that a formal
hearing be held within 60 days following the request for a hearing.
The gas utility shall file any request for a formal hearing within 30
days of the date the director administratively denies an gpplication to
abandon or permanently discontinue service.

(3) A qudlifying offer for the purposes of this section
means an offer to convert dl of the residential or commercia cus-
tomers' gas burning facilities to the lowest cost available dternative
energy source, including, a a minimum, a single tank of norma sze

(E) _any other considerations affecting the potentially
abandoned customers.

[(@  Discontinuance of service by a gas utility to any
city gate or local distribution company shall require prior written
commission approval. Except in emergency situations, an application
to abanden er discontinde service shall be filed with the director
of the Transportation/Gas Utilities Division at least 60 days prior
to the proposed effective date of the proposed abandonment or
discontinuance of service. In addition to the information required
in 81.25 of this title (relating to Form and Content of Pleadings), the
application shal gate the following:}

[(1) the number of directly affected customers in each

class;}

[(2) the names and addresses of all directly affected
customers;}

[(4) thealternative energy sources available to the directly
affected customers; and]
_ [(5) any previous notice provided by the utility to the
directly affected customers.}

[(b) A copy of the application shall be sent to all directly

affected customers by the gas utility simultaneously with the filing
of the application to abandon service with the director of the
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Transportation/Gas Utilities Divison. If a statement of intent to
participate or motion to intervene is filed within 30 days from the
date of the filing of the statement of intent, and party status is
thereby subsequently established, aformal hearing shall be held. If no
statement of intent to participate is filed, or no intervention pleading
is filed and granted, then the matter may be handled on an informal
adminigtrative basis.}

[(e) In emergency sSituations, the gas utility shall file
an application to abandon or discontinue service at the earliest
possible time after the utility becomes aware that abandonment or
discontinuance is necessary. Emergency procedures may be set up by
the Transportation/Gas Utilities Division to handle these emergency
situations.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Issued in Austin, Texas, on August 26, 1998.

Filed with the Office of the Secretary of State, on August 26,
1998.

TRD-9813547

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: October 11, 1998
For further information, please call: (512) 463-7008

¢ ¢ ¢

Subchapter B. Substantive Rules
16 TAC §7.60

The Railroad Commission proposes new 87.60, relating to
informal complaint procedure for complaints about natural gas
gathering and transportation services.

The commission proposes the new rule to: (1) help prevent
discrimination prohibited by the Common Purchaser Act, Texas
Natural Resources Code, 8§8111.081, et seq.; the Cox Act,
Texas Utilities Code, Chapter 121; and the Gas Utility Regu-
latory Act, Texas Utilities Code, Chapter 104; and (2) encour-
age the resolution of natural gas gathering and transportation
service conflicts without litigation or other formal, lengthy, and
potentially expensive proceedings. The informal complaint pro-
cess neither requires nor encourages the use of an attorney or a
consultant. Its other advantages include minimal expense to the
participants and a shorter time-frame compared to formal hear-
ing proceedings. The process strives to establish and reinforce
communication between decision-makers from both participants
with the goal of achieving mutually acceptable compromise and
resolution.

Under proposed new §7.60, any entity may complain about the
actions of any other entity that provides natural gas gathering
and/or transportation services to others for a fee. A respondent
may be a gas utility or affiliate, as defined in the Cox Act and
the Gas Utility Regulatory Act, or other gatherers, transporters,
or common purchasers, as defined in the Common Purchaser
Act.

Participation in the informal complaint process does not pre-
clude formal action if the informal process is unsuccessful. If
dissatisfied with the results of the informal complaint process,

a participant or commission staff may initiate formal evidentiary
proceedings.

Communications between parties and commission staff made
as part of the informal complaint process are confidential,
are not subject to disclosure in discovery, and may not be
used as evidence in any further proceeding. Oral and written
communications and documentary material used in or made
a part of the informal complaint process are admissible or
discoverable in a separate formal proceeding only if they
are otherwise admissible or discoverable independent of the
informal complaint process.

Each informal complaint will be facilitated by a staff member of
the Regulatory Analysis and Policy section of the Gas Services
Division (the "facilitator"). To qualify as a facilitator, the staff
member first shall have completed 40 hours of Texas mediation
training which meets the standards of the Texas Alternative
Dispute Resolution Procedures Act, and shall subscribe to
the ethical guidelines for mediators adopted by the Alternative
Dispute Resolution Section of the State Bar of Texas.

The commission’s Gas Services Division has established a
Helpline at (512) 463-7077 that may be used to register
complaints about natural gas gathering and transportation
services. A commission employee will answer calls to the
Helpline from 8:00 a.m. to 5:00 p.m. on all regular commission
work days. A voice mail system will be in place to receive any
calls during non-business hours.

The rule outlines the following procedure for processing informal
complaints registered with the Gas Services Division: The di-
rector of the Gas Services Division or the director’s delegate will
assign a complaint to a Gas Services Division facilitator. The
assigned facilitator will document the complaint by recording in-
formation based on a standardized set of questions. The facili-
tator will direct the complaining party ("complainant”) to submit
its complaint in writing to the facilitator, along with supporting
documents, if the complainant wishes to pursue the matter. The
facilitator will also direct the complainant to send a copy of these
materials to the entity that is the subject of the complaint ("re-
spondent"). The Gas Services Division will not process anony-
mous complaints.

Within two business days of receiving the written complaint,
the facilitator will mail the respondent a cover letter from the
commission and a copy of the complaint. The respondent must
provide the facilitator and the complainant a written response
to the complaint within 14 calendar days from the date of the
commission cover letter.

Upon receipt of the complaint, the facilitator will begin prelim-
inary research of the complaint, and will seek technical and
legal assistance from the commission’s Gas Services Division,
the Oil & Gas Division, and the Office of General Counsel as
needed. The facilitator may ask for additional written informa-
tion from either participant at any point in the process.

If resolution of the complaint is not reached within 30 calendar
days from the date the commission receives the written com-
plaint, the facilitator may set an informal meeting with the partic-
ipants, if they agree to such a meeting, or may refer the matter
to the commission’s Office of General Counsel if requested by
either participant, if the respondent has not filed a timely re-
sponse to the complaint, or if the Gas Services Division deter-
mines that the matter should be pursued in the public interest.
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The Gas Services Division will maintain an internal report
of all complaints received. This internal report shall include
the informal complaint number, the participants’ names, the
commission district and county of the complaint, the date the
complaint was received by the commission, a brief description
of the complaint, and the status of the complaint. The specific
points of the participants’ discussions and any negotiated
resolution will not be included in this internal report. The report
will be circulated on a regular basis no less than once every six
months to the commissioners, the Director of the Gas Services
Division, and the General Counsel.

Mr. Ronald L. Kitchens, Director, Gas Services Division,
has determined that for each year of the first five years that
the rule as proposed will be in effect there will be no fiscal
implications for state government. Mr. Kitchens estimates that
approximately 3 informal complaints per month will be handled
by the process codified by this rule. Mediation of the informal
complaint process will be handled by existing staff of and within
the current program budget for the Regulatory Analysis and
Policy Section of the Gas Services Division. There will be no
fiscal implications for local governments.

Mr. Kitchens anticipates that the public benefit from the pro-
posed rule will be the availability of an alternative procedure to
formal evidentiary proceedings for resolving complaints about
discrimination prohibited by the Common Purchaser Act, Texas
Natural Resources Code, 88111.081, et seq., the Cox Act,
Texas Utilities Code, Chapter 121, and the Gas Utility Regu-
latory Act, Texas Utilities Code, Chapter 104, and the speedier,
more efficient resolution of natural gas gathering and trans-
portation service conflicts without litigation or other formal,
lengthy, and potentially expensive adversarial proceedings.

The cost of the proposed rule to a complainant is anticipated
to be the cost of the time and effort required to discuss the
complaint with the facilitator, to file the complaint and any other
requested information in written form with the commission and
to send a copy to the respondent, and, if necessary, to travel
to commission headquarters in Austin for a meeting with the
facilitator and the respondent. The cost of the proposed rule to
a respondent is anticipated to be the cost of the time and effort
required to discuss the complaint with the facilitator, to file the
response to the complaint and any other requested information
in written form with the commission and to send a copy to
the complainant, and, if necessary, to travel to commission
headquarters in Austin for a meeting with the facilitator and
the complainant. The cost of making and responding to a
complaint will vary by type and complexity of the complaint, the
response, and the supporting documentation for each. Travel
costs will vary with the distance from Austin of the complainant
and respondent, the mode of transportation, and the type, if
any, of overnight accommodations in Austin, and any expenses
for meals or other services.

The cost of compliance with the rule for individuals and small
businesses is anticipated to be the same as the costs discussed
in the foregoing paragraph should either complainant or respon-
dent be an individual or small business. Because it is not pos-
sible to quantify the cost of compliance, it is not possible to
analyze the cost of compliance for small businesses in terms
of cost per employee, cost for each hour of labor, or cost for
each $100 of sales. The estimates of the number of complaints
anticipated per month, the public benefit and cost, and the cost
of compliance of this rule are based in the experience that the
Gas Services Division has had administering a pilot program

of an informal complaint process similar to that codified by this
rule since June 27, 1996, to the present.

Comments may be submitted to Mary Ross McDonald, Deputy
General Counsel, Railroad Commission of Texas, P.O. Box
12967, Austin, TX 78711-2967. Comments should include a
reference to Gas Utilities Docket (GUD) No. 8895. The com-
mission will accept comments for 30 days following publication
of this proposal in the Texas Register. For additional informa-
tion, call Mark Evarts at (512) 463-9663.

The commission proposes new §7.60 pursuant to the Texas
Natural Resources Code, §111.083, which requires common
purchasers, as defined in Texas Natural Resources Code,
§111.081(a)(2), to purchase or take the natural gas purchased
or taken by it as a common purchaser under rules prescribed
by the commission in the manner, under the inhibitions against
discriminations, and subject to the provisions applicable to
common purchasers of oil; Texas Natural Resources Code,
§111.086, which requires common purchasers to purchase
without discrimination in favor of one producer or person against
another producer or person in the same field and without un-
just or unreasonable discrimination between fields in this state;
Texas Natural Resources Code, §111.087, which prohibits com-
mon purchasers from discriminating between or against produc-
tion of a similar kind or quality in favor of its own production;
Texas Natural Resources Code, 8111.090, which authorizes the
commission to adopt rules that may be necessary to prevent
discrimination; Texas Utilities Code, §102.003, which grants the
commission the power to require that gas utilities report to the
commission information relating to themselves and affiliated in-
terests, both within and without the State of Texas as it may
consider useful in the administration of the subtitle (Gas Utilities
Regulatory Act); Texas Utilities Code, §104.003, which states
that it is the duty of the regulatory authority to ensure that ev-
ery rate made, demanded, or received by any gas utility, or by
any two or more gas utilities jointly, is just and reasonable, and
directs that rates may not be unreasonably preferential, preju-
dicial, or discriminatory, but must be sufficient, equitable, and
consistent in application to each class of consumers; Texas Util-
ities Code, §104.004, which prohibits a gas utility, as to rates or
services, from making or granting any unreasonable preference
or advantage to any person within any classification, or subject
any person within any classification to any unreasonable prej-
udice or disadvantage, and from establishing and maintaining
any unreasonable differences as to rates of service either as
between localities or between classes of service; Texas Utilities
Code, §104.007, which prohibits gas utilities from discriminat-
ing against a person who sells or leases equipment or performs
services in competition with the gas utility, and from engaging in
a practice that tends to restrict or impair that competition; Texas
Utilities Code, 8121.151, which directs the commission to estab-
lish fair and equitable rules for the full control and supervision
of said gas pipelines and all their holdings pertaining to the gas
business in all their relations to the public, and to prescribe and
enforce rules and regulations for the government and control of
such pipelines in respect to their gas pipelines and producing,
receiving, transporting, and distributing facilities; Texas Utilities
Code, §121.104, which prohibits pipeline gas utilities from dis-
criminating in favor of or against any person or place, either in
apportioning the supply of natural gas or in charging for nat-
ural gas, and from directly or indirectly charging, demanding,
collecting or receiving from anyone a greater or lesser com-
pensation for a service provided than that from another for a
similar and contemporaneous service; and Texas Government

PROPOSED RULES September 11, 1998 23 TexReg 9199



Code, §2001.004, which requires state agencies to adopt rules
of practice stating the nature and requirements of all available
formal and informal procedures.

Texas Natural Resources Code, §8111.083, 111.081, 111.086,
111.087, and 111.090; Texas Utilities Code, 88102.003,
104.003, 104.004, 104.007, 121.151, and 121.104; and Texas
Government Code, §2001.004, are affected by proposed new
87.60.

§7.60. Informal Complaint Procedure for Complaints About Natural
Gas Gathering and Transportation Services.
(8 Déefinitions. The following words and terms, when used

(C) _complainant’s company address,

(D) _complainant’s company phone number;

(E) date and time of complaint;

(F) _individua registering complaint, if other than
complainant;

(G) description of complaint;

(H) time period of problem described in complaint;

() _current status of negotiations between the com-

plainant and the respondent;

in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Business day—A day that is not a Saturday, a Sunday,
or an official State of Texas holiday on which the commission is
closed for business.

(2) Commission-The Railroad Commission of Texas.

(3) Complainant—-Complaining entity.

(4) Facilitator—Staff member of the Gas Services Division
assigned to facilitate a resolution of the informa complaint.

(5 Informal complaint process-A non-judicial and infor-
mally conducted procedure for the voluntary resolution of complaints
about natural gas gathering and transportation services.

(6) Participant—The complainant or the respondent in an
informa complaint proceeding.

(7) Person—An individual, partnership, firm, corporation,

(J) adescription of any other actions the complainant
has taken to resolve the problem; and

(K) adescription of the relief sought by complainant.

(3) The fecilitator shall direct the complainant to submit
its complaint in writing, along with supporting documents, to the
facilitator if the complainant wishes to pursue the matter. The
complainant shall mail or deliver a copy of these materials to the
respondent a the same time they are mailed or delivered to the
commission.

(4) Within two business days of receiving the written
complaint, the facilitator shall notify the respondent in writing by
mailing to the respondent a copy of the complaint and al supporting
documents.

(5 Therespondent shall reply in writing to the facilitator
and the complainant within 14 calendar days from the date of the
commission’s letter.

joint venture, association, or any other business entity, a sate
agency or ingtitution, county, municipality, school district, or other
governmental subdivision.

(8) Respondent—Subject of the complaint.

(b) Policy. The commission encourages the resolution
and early settlement of all complaints about natural gas gathering

(6) Upon receipt of the complaint, the facilitator shall
begin preliminary research of the complaint, and shall seek technical
and legal assistance from the commission’s Gas Services Division, the
Oil and Gas Division, and the Office of General Counsd as needed.

(7) The facilitator may ask for additional written infor-
mation from either the complainant or respondent at any point in the

and transportation services. Commission employees are charged

process.

with the responsibility to promote resolution and settlement of such
complaints, consistent with the public interest.

(c) Qualifications of fecilitators. To qualify as a facilitator,

(8) If the complainant and the respondent do not resolve
the complaint within 30 calendar days from the date the commission
received the written complaint, the facilitator may:

a daff member shall have completed 40 hours of Texas mediation
training which meets the standards of the Texas Alternative Dispute
Resolution Procedures Act, and shall subscribe to the ethical guide-
lines for mediators adopted by the Alternative Dispute Resolution
Section of the State Bar of Texas.

(d) Hepline. Persons complaining about natural gas gather-
ing and transportation services may register such complaints with the
commission using the commission Helpline at (512) 463-7077. Com-
mission staff shall answer calls to the Helpline from 8:00 am. to 5:00
p.m. on al regular commission business days. A voice mail system
shall be in place to receive any calls during non-business hours.

(e) Informal Complaint Process.

(1) The director of the Gas Services Divison or the
director’ s delegate shal assign a complaint to a Gas Services Division

(A) set an informa meeting with the participants, if
they agree to such a mesting; or

(B) _refer the matter to the commission’s Office of
General Counse! if:

(i) _either participant requests a formal hearing;

(ii) the respondent has not filed a timely response
to the complaint; or

(iii)  the Gas Services Division determines that the
matter should be pursued in the public interest.
(f) _Internal Report.

(1) The Gas Services Division shal maintain an internal
report of all complaints received. The report shall be circulated no

facilitator.

(2) The assigned fecilitator shall document the complaint
by recording the following information:

(A) _complainant’s name;

(B) complainant’s company name;

less often than once every six months to the commissioners, the
Director of the Gas Services Division, and the General Counsel.

(2) Theinternal report shdl include:
(A) theinforma complaint number;

(B) the participants names,

23 TexReg 9200 September 11, 1998 Texas Register



(C) the commission district and county of the com-

laint;

(D) the date the complaint was received by the
commission;

(E) _abrief description of the complaint; and
(F) the gtatus of the complaint.

(3) The gpecific points of the participants discussions
and any negotiated resolution shall not be included in this internal
report.

() _Anonymous Complaints. The Gas Services Division
shall not process anonymous complaints under this rule.

(h) Confidentiality of Communications in Informal Com-
plaint Process.

(1) Except as provided in paragraphs (3) and (4) of this
subsection, a communication relating to the subject matter made by a
participant in the informal complaint process, whether before or after
the institution of forma proceedings, shall be confidential, shal not
be subject to disclosurein discovery, and shall not be used as evidence
in any further proceeding before a commission hearings examiner.

(20 Any notes or record made of an informal complaint
process shall be confidential, and participants, including the facilita-
tor, shall not be required to testify in any proceedings relating to or
arising out of the matter in dispute or be required to disclose confi-
dentid information or data relating to or arising out of the matter in

dispute.

(3) _Any oral communication or written material used in
or made a part of an informal complaint process shall be admissible
or discoverable in a separate, formal proceeding only if such
communication or material is otherwise admissible or discoverable
independent of the informal complaint process.

(4) If this section conflicts with other legal reguirements
for disclosure of communications or materials, the issue of confiden-
tiality shall be presented to a commission hearings examiner, who
may determing, in camera if necessary, whether the facts, circum-
stances, and context of the communications or materials sought to be
disclosed warrant a protective order or whether the communications
or materials are subject to disclosure.

(5 A facilitator shall not communicate with a commis-
sion hearings examiner or any commissioner on any material or sub-
stantive aspect of an informal complaint made confidential by this
section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Issued in Austin, Texas, on August 26, 1998.

Filed with the Office of the Secretary of State, on August 26,
1998.

TRD-9813548

Mary Ross McDonald

Deputy General Counsel

Railroad Commission of Texas

Earliest possible date of adoption: October 11, 1998

For further information, please call: (512) 463-7008

. . .
Chapter 12. Coal Mining Regulations

The Railroad Commission of Texas proposes amendments to
16 TAC 8812.2 (relating to Authority, Responsibility and Appli-
cability); 12.3 (relating to Definitions); 12.188 (relating to Recla-
mation Plant: Protection of Hydrologic Balance); 12.201 (re-
lating to Prime Farmland); 12.207 (relating to Public Notices
of Filing of Permit Applications); 12.218 (relating to Permit Ap-
proval or Denial Actions); 12.226 (relating to Permit Revisions);
12.228 (relating to Permit Renewals: Completed Applications);
12.233 (relating to Requirements for New Permits for Persons
Succeeding to Rights Granted Under a Permit); 12.237 (relat-
ing to Eligibility for Assistance); 12.243 (relating to Applicant Li-
ability); 12.309 (relating to Terms and Conditions of the Bond);
12.312 (relating to Procedure for Seeking Release of Perfor-
mance Bond); 12.313 (Criteria and Schedule for Release of
Performance Bond); 12.338 (relating to Topsoil: Nutrients and
Soil Amendments); 12.371 (relating to Coal Processing Waste
Banks: Construction Requirements); 12.375 (relating to Dis-
posal of Noncoal Wastes); 12.387 (relating to Backfilling and
Grading: Thin Overburden); 12.388 (relating to Backfilling and
Grading: Thick Overburden); 12.389 (relating to Regrading
or Stabilizing Rills and Gullies); 12.399 (relating to Postmin-
ing Land Use); 12.508 (relating to Topsoil: Nutrients and Soil
Amendments); and 12.568 (relating to Postmining Land Use).

The commission proposes nonsubstantive amendments to
the following sections to correct internal references and
grammatical errors: 8812.2(b)(4); 12.218(a)(4); 12.226(b)(2),
(c), and (e); 12.228(b)(1) through (3); 12.233(b)(1); 12.338;
12.371(d); 12.375(b); 12.389; 12.399(c)(9)(A); 12.508; and
12.568(c)(9)(A).

The commission proposes amendments to §12.3 to include new
definitions for "previously mined area," "thick overburden," and
"thin overburden." The commission also proposes to amend
the definition of "qualified laboratory" to eliminate unnecessary
references within that definition. These definitions conform
to language recommended for inclusion in commission rules
by the federal Office of Surface Mining, Reclamation, and
Enforcement, United States Department of Interior (OSM) for
the commission to continue to demonstrate that its program
is no less effective than the federal surface mining regulatory
program. The commission also proposes to amend the §12.3
by numbering all definitions.

The commission proposes to amend 8§12.188(a) to include
language that was left out of the rules when they were codified.
The specific language relates to the requirement to include
appropriate maps in a reclamation plan and is required by OSM.

The commission proposes to add new §12.201(d)(5) to address
concerns expressed by OSM that Texas' program is less
stringent than the federal surface mining program with respect
to prime farmland. The new provision prohibits post-mining
decreases in aggregate total prime farmland acreage and
requires that water bodies constructed during mining and
reclamation operations be located within post-reclamation non-
prime farmland areas, if possible. The new provision also
requires approval of the commission and consent of landowners
on the creation of such water bodies. As a practical matter, this
change has little impact on the commission’s program because
there is virtually no prime farmland on surface mined acreage
in Texas.

The commission proposes to amend §12.207(c)(1) by deleting
the requirement that the Texas Department of Health be notified
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of the filing of a permit application. This change is made at the
request of the Texas Department of Health.

The commission proposes to amend 8§12.237(2)(B) and (C)
and 812.243(a)(4) and (5) to increase the annual production
limit for those qualified to participate in the small operator
assistance program from 100,000 to 300,000 tons to conform
to changes in state law made during the last legislative session.
Sections 12.237(2)(B) and (C) and 12.243(a)(4) and (5) are also
amended to increase the ownership attribution amount from five
percent to ten percent and to update the reimbursement liability
provisions. All changes to §812.237 and 12.243 are required
by OSM.

The commission proposes to add new §12.309(l) to afford a
person who has an interest in collateral posted as a bond to
notify the commission of his or her desire to receive notification
of actions pursuant to the bond. This addition is required by
OSM.

The commission proposes to amend §12.312(a) to limit filing
of applications for bond release to certain times or seasons,
determined by the commission, in order to properly evaluate the
completed reclamation operations. Such times or seasons may
be adopted by rule or established in the approved reclamation
plan. Amendments to this provision also require notice of a
bond release application to identify for the reader the name
and address to which comments or requests of hearing or
informal conferences should be sent. New paragraph (3) also
requires that an applicant for bond release submit a notarized
statement indicating that all applicable reclamation activities
have been accomplished in accordance with the requirements
of the approved reclamation plan. These amendments are
required by OSM.

The commission proposes to amend §12.312(b) to provide that
notice of action on a bond release application shall be provided
to the permittee, the surety, and any person with an interest
in collateral who requests such notification pursuant to new
812.309(l). This amendment is required by OSM.

The commission proposes to amend 812.313(a) to clarify that
the commission can approve a bond release for an incremental
area and to eliminate the 25 percent limitation on the amount
of a Phase Il bond release. Amendments to this subsection
also update internal references. These changes are required
by OSM.

The commission proposes to amend 812.313(b) to require that
notice of action on a bond release be provided to the surety
and any person with an interest in collateral who requests
such notice pursuant to new §12.309(l). The commission also
proposes nonsubstantive editorial changes to §12.313(d) and
(f). These changes are required by OSM.

The commission proposes to amend §812.387 and 12.388
to conform the commission’s rules to federal surface mining
rules as required by OSM. The amendments impose flexible

amendments regarding the small operator assistance program,
these amendments are largely housekeeping measures that are
anticipated to have virtually no practical effect in Texas, but
which will keep the Texas program in compliance with OSM
requirements. The changes to the small operator assistance
program conform to recent changes in Texas law and will de-
crease regulatory costs to operators who qualify for assistance
under the more liberal criteria for acceptance into the program.

Mr. Hodgkiss has also determined that the public benefit from
the adoption of the proposed amendments will be increased
accuracy in the rules due to correction of internal cites, and
continued compliance with requirements of OSM.

Mr. Hodgkiss has determined that during each year of the
first five years the proposed amendments are in effect, there
will be no fiscal impacts to local governments as a result of
their adoption. Mr. Hodgkiss has also determined that during
each year of the first five years the proposed amendments
are in effect, there may be fiscal impacts to state government
associated with providing laboratory services to persons who
qualify for the small operator assistance program pursuant to the
provisions of 812.237, as proposed. Two operators may qualify
for assistance under this program. The actual costs that might
be incurred by the commission are undetermined at this point.
These costs will involve payment for laboratory work involving
determination of the probable hydrologic consequences of the
mining and reclamation operations both on and off the proposed
permit area and for preparation of a statement of the results of
test borings or core sampling efforts.

The commission has not requested a local employment impact
statement pursuant to Texas Government Code, §2001.022(b).

Comments on the proposed amendments should be submitted
to Melvin Hodgkiss, Director, Surface Mining and Reclamation
Division, Railroad Commission of Texas, P. O. Box 12967,
Austin, Texas 78711-2967. Comments will be accepted until
5:00 p.m. on the 13th day after publication in the Texas Register.

Subchapter A. General
16 TAC 8§12.2, §12.3

These amendments are proposed under §134.013 of the Texas
Natural Resources Code, which provides the commission the
authority to promulgate rules pertaining to surface coal mining
operations.

The Texas Natural Resources Code, §134.013, is affected by
the proposed amendments.

§12.2. Authority, Responsibility and Applicability.
(@ (No change.)

(b) This Chapter applies to all coal exploration and surface

coal mining and reclamation operations, except:

(1)-(3) (No change.)

performance standards for reclamation of areas with thick and (4) The extraction of coal incidental to the extraction of
thin overburden, and delete existing more specific reclamation  other minerals where coal does not exceed 16 2/3 percent of the total
criteria for such areas. These amendments have little practical  tonnage of coal and other minerals removed annually for commercial
effect as there is currently no surface mined acreage in Texas use or sale in accordance witl§1®.25 - 12.33 [§§12.25 - 12.34] of

with thick or thin overburden. this title (relating to Exemption for Coal Extraction Incidental to the

Melvin Hodgkiss, Director, Surface Mining and Reclamation Di-  EXtraction of Other Minerals); and
vision, has determined that for each year of the first five years (5)
the amendments are in effect, there will be no increased costs
of compliance with the amended rules. With the exception of (©-(H)

(No change.)
(No change.)
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8§12.3. Definitions. subirrigation or flood irrigation agricultural activities but does not
dnclude upland areas which are generally overlain by a thin veneer
QOf colluvial deposits composed chiefly of debris from sheet erosion,
deposits formed by unconcentrated runoff or slope wash, together
with talus, or other mass-movement accumulations, and windblown

(1) Acid drainage-Water with a pH of less than 6.0 and in deposits.
which total acidity exceeds total alkalinity, discharged from an active,

; : ; ; ; 11) Anthracite—Coal classified as anthracite in the Amer-
inactive or abandoned surface coal mine and reclamation operatian _(_) . .

or from an area affected by surface coal mining and recIamatior'J;:aln Society ér .[. ]T_estlng and l\/I_atenaIs (ASTM) Standard D 388-
operations. 7. Coal classifications are published by the ASTM under the title,

"Standard Specification for Classification of Coals by Rank", ASTM
(2) Acid-forming materials—Earth materials that contain D 388-77. This ASTM Standard is on file and available for inspection

sulfide minerals or other materials which, if exposed to air, water, ot the Office of the Surface Mining and Reclamation Division, Rail-

weathering processes, form acids that may create acid drainage. road Commission of Texas, 1701 North Congress Avenue, Austin,

(3) Act or State Act-The "Texas Surface Coal Mining 1€X@S-
and Reclamation Act" (Texas Natural Resources Code, Chapter 134). (12) APA-The "Administrative Procedure Act" (Texas

(4) Adjacent area—Land located outside the affected are2overnment Code, Chapter 2001).
or permit area, depending on the context in which adjacent area is (13)  Applicant—Any person seeking a permit, permit
used, where air, surface or ground water, fish, wildlife, vegetation orevision, renewal, and transfer, assignment, or sale of permit rights
other resources protected by the Act may be adversely impacted fyom the Commission to conduct surface or underground coal
surface coal mining and reclamation operations. mining and reclamation operations pursuant to the Act. With
(5) Administratively complete application-An applica- respect to Subchapte_r G of thls_ chapter (_relatlng to Surface C_oal
tion for permit approval or approval for coal exploration where re-Mining and Reclamation Operations Permits and Coal Exploration
Procedures Systems), this term includes a person who seeks to

quired, which the Commission determines to contain information ad- tai loratt | + under that subchant dth
dressing each application requirement of the regulatory program an ain expioration approval or a permit under that subchapler and the

to contain all information necessary to initiate processing and pub”,{egulatory program. W'Fh respect to Subchapter M of this chapter
review. relating to Training), this term includes a person who submits an

application to the Commission to request blaster training, examination
(6) Affected area—Any land or water surface which is or certification.
used to facilitate, or which is physically altered by surface coal mining
and reclamation operations. Affected area includes the disturbe
area; any area upon which surface coal mining and reclamatio
operations are conducted; any adjacent lands the use of which
incidental to surface coal mining and reclamation operations; al
areas covered by new or existing roads used to gain access to, W
for hauling coal to or from surface coal mining and reclamation ! 3 i o
operations; any area covered by surface excavations, workingg,]IS term includes a request Sme'tted. to the Commission on a
impoundments, dams, ventilation shafts, entryways, refuse bankgrescrlb_ed for_m, and including any required fee and any applicable
dumps, stockpiles, overburden piles, spoil banks, culm banks, tailing§,Upportlng evidence or other attachments.
holes or depressions, repair areas, storage areas, shipping areas; (15) Approximate original contour—That surface configu-
any areas which contain sited structures, facilities, or other propertyation achieved by backfilling and grading of the mined areas so that
material on the surface resulting from, or incident to, surface coathe reclaimed area, including any terracing or access roads, closely re-
mining and reclamation operations; and the area located abovgéembles the general surface configuration of the land prior to mining
underground workings. and blends into and complements the drainage pattern of the sur-
(7) Agricultural activities—With respect to alluvial valley ro_un_dlng terrain, with all hlgh\_NaIIs, spoil piles and coal ref_use piles
eliminated. Permanent water impoundments may be permitted where

floors, the use of any tract of land for the production of animal or e . .
vegetable life, where the use is enhanced or facilitated by subirrigatioﬂ;etéo?g'ss'on has determined that they comply with §134.092(a)(8)

or flood irrigation associated with alluvial valley floors. These uses
include, but are not limited to, the pasturing, grazing or watering of (16) Aquifer—A zone, stratum, or group of strata that can
livestock, and the cropping, cultivation or harvesting of plants whosestore and transmit water in sufficient quantities for a specific use.

production is aided by the availability of water from subirrigation . _ .
or flood irrigation. Those uses do not include agricultural practices (17)  Arid or semiarid area-In the context of alluvial

which do not benefit from the availability of water from subirrigation vaIIey_ floqrs, an area west of the 100th meridian west Iongnude,
or flood irrigation. experiencing water deficits, where water use by native vegetation

_ equals or exceeds that supplied by precipitation. As an example, the
(8) Agricultural use—The use of any tract of land for the Eagle Pass field in Texas is in an arid or semiarid area.
production of animal or vegetable life. The uses include, but are not

limited to, the pasturing, grazing, and watering of livestock, and the_ . (18)  Auger mining-A method of mining coal at a cliff
cropping, cultivation, and harvesting of plants or highwall by drilling holes into an exposed coal seam from the

highwall and transporting the coal along an auger bit to the surface.

(19) Best Technology Currently Available (BTCA)—
Equipment, devices, systems, methods, or techniques which will:

The following words and terms, when used in this Chapter (relating t
Coal Mining Regulations), shall have the following meanings unles
the context clearly indicates otherwise:

(14) Application—-The documents and other information
led with the Commission under this chapter (relating to Coal Mining
egulations) for the issuance of permits; revisions; renewals; and
| ransfers, assignment, or sale of permit rights for surface coal mining
d reclamation operations or, where required, for coal exploration.
th respect to Subchapter M of this chapter (relating to Training),

(9) Airblast—An airborne shock wave resulting from the
detonation of explosives and which may or may not be audible.

(10)  Alluvial valley floors—The unconsolidated stream-
laid deposits holding streams with water availability sufficient for
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(A) prevent, to the extent possible, additional contri- (33) Coal exploration—The field gathering of:
butions of suspended solids to stream flow or runoff outside the permit (A) Surface or subsurface geologic, physical, or
area, but in no event result in contributions of suspended solids in 9 gic, phy '

excess of requirements set by applicable state or federal laws; andChemlcall d_ata by mapping, trenchln_g, drilling, _geophysmal,_ or
other techniques necessary to determine the quality and quantity of

(B) minimize, to the extent possible, disturbances andoverburden and coal of an area; or
adverse impacts on fish, wildlife and related environmental values, ®)

. ; The gathering of environmental data to establish
and achieve enhancement of those resources where practicable. The . . >
. : - - theé conditions of an area before beginning surface coal mining and
term includes equipment, devices, systems, methods, or techniqu

which are currently available anywhere as determined by the Com?_éclamatlon operations under the requirements of this chapter (relating

mission, even if they are not in routine use. The term includes, bqu Coal Mining Regulations).

is not limited to, construction practices, siting requirements, vege- (34) Coal exploration operation—The substantial distur-
tative selection and planting requirements, animal stocking requirebance of the surface or subsurface for the purpose of coal exploration.
ments, scheduling of activities and design of sedimentation ponds in (35 Coal mine waste—Coal processing waste and under-
accordance with §§12.330-12.403 and 12.500-12.572 of this title (re: o =2 =25 NG P 9

lating to Permanent Program Performance Standards—Surface Mi" P )

ing Activities, and to Permanent Program Performance Standards— (36) Coal mining operation—The business of developing,
Underground Mining Activities). The Commission shall have the producing, preparing or loading bituminous coal, subbituminous coal,
discretion to determine the best technology currently available on anthracite, or lignite, or of reclaiming the areas upon which such
case-by-case basis, as authorized by the Act and this chapter (relatiagtivities occur.

to Coal Mining Regulations). (37) Coal preparation—Chemical or physical processing

(20) Blaster—A person who is directly responsible for the and the cleaning, concentrating, or other processing or preparation of

use of explosives. coal.
(21) Blaster certification-To issue to an applicant a (38) Coal processing plant or coal preparation plant—A
Commission Blaster Certificate. facility where coal is subjected to chemical or physical processing

or cleaning, concentrating, or other processing or preparation. It in-
cludes facilities associated with coal preparation activities, including,
but not limited to, the following: loading facilities; storage and stock-
(23) Blasting crew—Persons whose function is to load pile facilities; sheds, shops and other buildings; water treatment and
explosive charges and assist blasters in the use of explosives. water storage facilities; settling basins and impoundments; coal pro-
cessing and other waste disposal areas; and, roads, railroads and other
etransport facilities. It does not include facilities operated by the final
consumer of the coal, such as an electricity generating power plant,
(25) Certificate issuance—To grant to an applicant his orwhen, in the opinion of the Commission, the primary purpose of the
her first Commission blaster certificate. facilities is to make the coal ready for conversion into a different
energy form and the facilities are located at or near the electricity

(26) Certificate reissuance—To grant to an applicant, who enerating plant or other point of final consumption away from the
has had a Commission blaster certificate that expired or was revoked ting p . P ; pl y
mine site and outside of the approved mine permit area.

a subsequent certificate for which additional training and examination
are required. (39) Coal processing waste—Earth materials which are
separated and wasted from the product coal during cleaning, concen-
%rating, or other processing or preparation of coal.

(22) Blasthole—A hole drilled for the placement of
explosives in rock or other material to be blasted.

(24) Cemetery—Any area of land where human bodies ar
interred.

(27) Certificate renewal-To grant to an applicant, who
holds a Commission blaster certificate that is currently valid and no
expired or revoked, a subsequent certificate for which training and (40) Combustible material-Organic material that is capa-
examination are not required. ble of burning, either by fire or through oxidation, accompanied by

(28) Certificate replacement—To grant to an applicant the evolution of heat and a significant temperature rise.

who holds a Commission blaster certificate that is currently valid (41) Commission—The Railroad Commission of Texas.
and not expired, suspended, or revoked, a duplicate certificate as a

substitute for one that was lost or destroyed (42) Commission Blaster Certificate—A certificate issued

by the Commission to a person determined to be qualified under

(29) Certified blaster—A person who has met the quali- §8812.700-12.710 of this title (relating to Training, Examination, and
fications of Subchapter M of this chapter (relating to Training) andCertification of Blasters) to be directly responsible for the use of
who has been issued a Commission blaster certificate that is currentgxplosives in mining operations regulated by the Commission.

valid and not expired, suspended, or revoked. (43) Commissioner—One of the elected or appointed
(30) CFR-The federal Code of Federal Regulations. members of the decision making body defined as the Commission.
(31) Close of public comment period—The close of a (44) Community or institutional building—Any structure,

public hearing on a surface mining permit application. When noother than a public building or an occupied dwelling, which is
public hearing is held, this time shall be 30 days after the lastused primarily for meetings, gatherings or functions of local civic
publication of the newspaper notice required by §12.207(a) of thirganizations or other community groups; functions as an educational,
title (relating to Public Notices of Filing of Permit Applications). cultural, historic, religious, scientific, correctional, mental-health

(3) Coal-Combustible carbonaceous rock, classified adl physical health care facility; or is used for public services,

anthracite, bituminous, subbituminous, or lignite by ASTM Standargncuding, but not limited to, water supply, power generation or
D 388-77. sewage treatment.
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(45) Compaction—Increasing the density of a material by (50) Cumulative production—-As used in 8§12.25-12.33
reducing the voids between the particles and is generally acconof this title, the total tonnage of coal or other minerals extracted
plished by controlled placement and mechanical effort such as fronfrom a mining area during the cumulative measurement period. The
repeated application of wheel, track, or roller loads from heavy equipinclusion of stockpiled coal and other mineral tonnages in this total is

ment. governed by §12.31 of this title (relating to Stockpiling of Minerals).
(46) Complete and accurate application—An application (51) Cumulative revenue—As used in 8812.25-12.33 of

for permit approval or approval for coal exploration where required,this title, the total revenue derived from the sale of coal or other
which the Commission determines to contain all information requiredminerals and the fair market value of coal or other minerals transferred
under the Act, this chapter (relating to Coal Mining Regulations), andor used, but not sold, during the cumulative measurement period.

the regulatory program that is necessary to make a decision on permit (52) Department-The U.S. Department of the Interior.

issuance.
(53) Direct financial interest-Ownership or part owner-

(47) Cropland—La_nd used for th? production of adapt(Edship by an employee of lands, stocks, bonds, debentures, warrants,
crops for harvest, alone or in a rotation with grasses and legumes$

: : artnership shares, or other holdings and also means any other ar-
and includes row crops, small grain crops, hay crops, nursery CrOpgangement where the employee may benefit from his or her holding

orchard crops, and other similar specialty crops, but does not include T . ; : L
X L ; Ih or salary from coal mining operations. Direct financial interests
quick cover crops grown primarily for erosion control.

include employment, pensions, creditor, real property and other fi-
(48) Cumulative impact area—The area, including the nancial relationships.

permit area, within which impacts resulting from the proposed (54) Director—The Director or Acting Director, Office of

operation may interact with the impacts of all anticipated mining — .
on surface-water and ground-water systems. Anticipated mining shajfuriac€ Mining Reclamation and Enforcement, U.S. Department of
e Interior, or the Director's representative.

include, at a minimum, the entire projected lives through bond release
of: (55) Disturbed area—An area where vegetation, topsoil, or
overburden is removed or upon which topsoil, spoil, coal processing
waste, underground development waste, or noncoal waste is placed
(B) all existing operations; by surface coal mining operations. Those areas are classified as
disturbed until reclamation is complete and the performance bond
or other assurance of performance required by Subchapter J of this
chapter (relating to Bond and Insurance Requirements for Surface
(D) all operations required to meet diligent develop- Coal Mining and Reclamation Operations) is released.
ment requirements for leased federal coal for which there is actual
mine development information available.

(A) the proposed operation;

(C) any operation for which a permit application has
been submitted to the Commission; and

(56) Diversion—-A channel, embankment, or other man-
made structure constructed to divert water from one area to another.
(49) Cumulative measurement period—As used in
§812.25-12.33 of this title (relating to Exemption for Coal Extraction
Incidental to the Extraction of Other Minerals), the period of time

(57) Division-The Surface Mining and Reclamation
Division of the Railroad Commission of Texas.

over which both cumulative production and cumulative revenue are (58) Downslope—The land surface between the projected
measured. outcrop of the lowest coal bed being mined along each highwall and

(A) For purposes of determining the beginning of the a valley floor.

cumulative measurement period, subject to Commission approval, the (59) Embankment—An artificial deposit of material that
operator must select and consistently use one of the following: is raised above the natural surface of the land and used to contain,

. . . divert, or store water, support roads or railways, or for other similar
(i) for mining areas where coal or other minerals

were extracted prior to August 3, 1977, the date extraction of coal oPUrPoses.
other minerals commenced at that mining area or August 3, 1977; or (60) Employee—Shall include:

(i)  for mining areas where extraction of coal or (A) any person employed by the Commission who
other minerals commenced on or after August 3, 1977, the datperforms any function or duty under the Act, including the Commis-
extraction of coal or other minerals commenced at that mining aressioners; and

whichever is earlier. (B) Advisory board or Commission members and

(B) For annual reporting purposes pursuant to §12.33consultants who perform any function or duty under the Act, if they
of this title (relating to Reporting Requirements), the end of the periodperform decision making functions for the Commission under the
for which cumulative production and revenue is calculated is either:authority of state law or regulations. However, members of advisory

boards or commissions established in accordance with state law or

(i) for mining areas where coal or other minerals . . - .
were extracted prior to the effective date of §§12.25-12.33 of thiSregulatlons to represent multiple interests are not considered to be

title (relating to Exemption from Coal Extraction Incidental to the employees.
Extraction of Other Minerals), the first anniversary of that date, and (61) Ephemeral stream-A stream which flows only in
each anniversary of that date thereafter; or direct response to precipitation in the immediate watershed or in

response to the melting of a cover of snow and ice, and which has a

(i) for mining areas where extraction of coal or 5Qhannel bottom that is always above the local water table.

other minerals commenced on or after the effective date of §§12.2

12.33 of this title, the last day of the calendar quarter during (62) Essential hydrologic functions—The role of an allu-
which coal extraction commenced, and each anniversary of that datgal valley floor in collecting, storing, regulating, and making the
thereafter. natural flow of surface or ground water, or both, usefully available
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for agricultural activities by reason of the valley floor's topographic (69) Federal lands program—A program established by
position, the landscape and the physical properties of its underlyinthe Secretary, pursuant to Section 523 of the Federal Act, to regulate
materials. A combination of these functions provides a water supplsurface coal mining and reclamation operations on federal lands.

during extended periods of low precipitation. (70)  Flood irrigation—With respect to alluvial valley

(A) The role of the valley floor in collecting water floors, supplying water to plants by natural overflow or the diversion
includes accumulating runoff and discharge from aquifers in sufficienbf flows, so that the irrigated surface is largely covered by a sheet of
amounts to make the water available at the alluvial valley floor greatewater.

than the amount available from direct precipitation. (7)) Flyrock-Rock or other blasted material that is

(B) The role of the alluvial valley floor in storing propelled from a blast through the air or along the ground.
water involves limiting the rate of discharge of surface water, holding

moisture in soils, and holding ground water in porous materials. (72)  Fragile lands-Areas containing natural, ecologic,

scientific or esthetic resources that could be significantly damaged
(C) The role of the alluvial valley floor in regulating: by surface coal mining operations. Examples of fragile lands include
valuable habitats for fish or wildlife, critical habitats for endangered
ar threatened species of animals or plants, uncommon geologic forma-
rElons, paleontological sites, National Natural Landmarks, areas where
mining may result in flooding, environmental corridors containing a
(i) the natural flow of ground water results from concentration of ecologic and esthetic features, and areas of recre-

(i) the natural flow of surface water results from
the characteristic configuration of the channel flood plain and adjace
low terraces; and

the properties of the aquifers which control inflow and outflow. ational value due to high environmental quality.
(D) The role of the alluvial valley floor in making (73)  Fugitive dust-That particulate matter not emitted

water usefully available for agricultural activities results from the from a duct or stack which becomes airborne due to the forces of wind
existence of flood plains and terraces where surface and grounar surface coal mining and reclamation operations or both. During
water can be provided in sufficient quantities to support the growtrsurface coal mining and reclamation operations, it may include
of agriculturally useful plants, from the presence of earth materialemissions from haul roads; wind erosion of exposed surfaces, storage
suitable for the growth of agriculturally useful plants, from the piles, and spoil piles; reclamation operations; and other activities in
temporal and physical distribution of water making it accessible towhich material is either removed, stored, transported, or redistributed.

plants throughout the critical phases of the growth cycle either by (74 Fund-The Abandoned Mine Reclamation Fund

flood irrigation or t_)y sublrrlgatlt_)n, from the natural contrpl of alluvial c?stablished pursuant to Section 401 of the Federal Act.
valley floors in limiting destructive extremes of stream discharge, an

from the erosional stabili