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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
To request copies of opinions, please fax your reuqest to (512) 462-0548 or call (512) 936-1730. To
inquire about pending requests for opinions, phone (512) 463-2110.



Letter Opinions

LO-98–102(RQ-1176).The Honorable Gonzalo Barrientos Chair,
Committee of the Whole on Legislative and Congressional Redistrict-
ing Texas State Senate, P.O. Box 12068, Austin, Texas 78711-2068,
concerning whether a municipality and a fire fighters association may
agree to exclude certain high ranking fire fighters from the collective
bargaining unit.

S U M M A R Y A city and a fire fighters association may not
negotiate to exclude from a collective bargaining unit certain "high
ranking fire fighters" who are within the statutory definition of the
term "fire fighters" entitled to participate in collective bargaining.

LO-98–103(RQ-1045).The Honorable Tod Mixson, Orange County
Auditor, P.O. Box 399 Orange, Texas 77631-0399, concerning
whether county may settle lawsuit relating to alleged wrongful acts
of former sheriff and two deputies, where county is not named as
defendant.

S U M M A R Y The Orange County Commissioners Court employed
private attorneys to represent the former sheriff and his deputies in
a lawsuit relating to their performance of official duties, presumably
determining that the county’s interest was at stake in the litigation.
Under these circumstances, the commissioners court would also have
authority to determine that it is in the county’s interest to settle the
litigation for less than the ongoing cost of defending it and to order the
payment of such cost of settlement. The amount paid in settlement of
the case is not indemnification of the officers, who have been sued in
their official and individual capacities, since a judgment against them
in their official capacities would be paid by the county as a county
obligation.

LO-98–104(RQ-1125). The Honorable Charles R. Roach Hardin
County District Attorney P.O. Box 1409 Kountze, Texas 77625 Letter
Opinion No. 98-104 Re: Whether a commissioners court is required
to vest management of the county law library in a committee of the
local bar association

S U M M A R Y Section 323.024 of the Local Government Code
authorizes the commissioners court to vest management of the county
law library in a committee selected by the county bar association, but
does not require the commissioners court to do so. The county law
library fund established by section 323.023 of the Local Government
Code, may be used only for library purposes. The fund may not be

used to pay the salary, in whole or in part, of a deputy sheriff who
escorts a prisoner from the jail to the county law library.

LO-98–105(RQ-1138).The Honorable Glen Wilson Parker, County
Attorney, One Courthouse Square Weatherford, Texas 76086, con-
cerning whether the sheriff of a county with a population of less than
110,000 that has not established a bail bond board is authorized to
adopt bail bond licensing rules modeled on article 2372p-3, V.T.C.S.

S U M M A R Y The taking of bail bonds in a county with a
population of less than 110,000 that has not established a bail bond
board is governed by chapter 17 of the Code of Criminal Procedure.
The sheriff of such a county is not authorized to adopt bail bond
licensing rules modeled on article 2372p-3, V.T.C.S.

LO-98–106(RQ-1178). The Honorable Richard B. Rownsend,
County and District Attorney, Morris County Courthouse, 500
Broadnax Street, Daingerfield, Texas 75638, concerning whether
the 1997 amendments to Local Government code section 117.054,
effective September 1, 1997, require the Morris County District Clerk
to collect an amount equal to ten percent of interest earned on registry
funds placed in interest-bearing accounts prior to September 1, 1997.

S U M M A R Y Local Government Code section 117.054 directs
a county, district, or county and district clerk, when the funds
are withdrawn, to allocate to the county general fund an amount
equal to ten percent of interest earned on registry funds placed in
an interest-bearing special or separate account, even interest earned
prior to September 1, 1997. Section 117.054 applies to all registry
funds placed in interest-bearing accounts and withdrawn on or after
September 1, 1997.

LO-98–107(RQ-1184). Mr. Doyne Bailey, Administrator, Texas
Alcoholic Beverage Commission, P.O. Box 13127, Austin, Texas
78711–3127, concerning whether the Alcoholic Beverage Commis-
sion may authorize the use of machines that dispense alcoholic bev-
erages by means of a PIN number.

S U M M A R Y The Alcoholic Beverage Commission is prohibited
by section 51.09 of the Alcoholic Beverage Code from authorizing
the use of a machine that dispenses alcoholic beverages by means of
a PIN number.

LO-98–108(RQ-1162). Ms. Eliza May, Executive Director, Texas
Funeral Service Commission, 510 South Congress Avenue, Suite 206
Austin, Texas 78704-1716, authority of the Texas Funeral Service
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Commission to prescribe requirements for reciprocal licensure of
funeral directors and embalmers.

S U M M A R Y The Texas Funeral Service Commission may
not adopt a rule prescribing the requirements of a reciprocal funeral
director or embalmer license for a person holding a valid license
from another state whose licensing requirements are not substantially
equivalent to those of Texas.

LO-98–109(RQ-1187).The Honorable Carlos F. Truan, Chair, Inter-
national Relations, Trade & Technology Texas State Senate, P.O. Box
12068, Austin, Texas 78711-2068, concerning whether a former dis-
trict judge sitting by assignment may hold a compensated teaching
position with a state university.

S U M M A R Y Neither article XVI, section 40 of the Texas Con-
stitution nor the common-law doctrine of incompatibility prohibits a
former district judge sitting by assignment from simultaneously hold-
ing a compensated teaching position with a state university.

TRD-9817689
Sarah Shirley
Assistant Attorney General
Office of the Attorney General
Filed: November 18, 1998

♦ ♦ ♦
Opinions

DM-484(RQ-983).The Honorable Sherry L. Robinson, Criminal
District Attorney, Waller County, 836 Austin Street, Suite 105,
Hempstead, Texas 77445, concerning whether Water Code section
53.063(2), requiring a fresh-water-supply district supervisor to own
land in the district, and a parallel provision in the Brookshire-Katy
Drainage District’s enabling act violate the Equal Protection Clause
of the United States Constitution, and related question.

S U M M A R Y Water Code section 53.063 has not been
repealed. If the requirements in Water Code section 53.063(2) and
the enabling act for the Brookshire-Katy Drainage District prohibiting
a non-landowner from holding a position on the drainage district’s
governing board rationally serve a legitimate state purpose, a court
would likely conclude that the requirements do not violate the Equal
Protection Clause of the Fourteenth Amendment to the United States
Constitution.

DM-485(RQ-902).The Honorable Joe Rubio, District Attorney, 49th
Judicial District, P.O. Box 1343, Laredo, Texas 78042-1343, concern-
ing whether the colonias statute, Local Gov’t Code ch. 232 subch.
B, applies to employee housing provided by the Webb Consolidated
Independent School District.

S U M M A R Y Local Government Code chapter 232, subchapter
B, applies to the Webb Consolidated Independent School District’s
lease of manufactured homes on school grounds to teachers.

DM-486(RQ-1072). The Honorable Al Edwards, Chair, Committee
on Rules and Resolutions, Texas House of Representatives, P.O. Box
2910, Austin, Texas 78768-2910, concerning whether an individual
convicted of a prior federal offense may apply for restoration of civil
rights forfeited in the state as a result of the federal conviction if the
individual has also been convicted of a misdemeanor offense.

S U M M A R Y An individual convicted of a prior federal offense
may not apply for restoration of civil rights forfeited in the state
as a result of the federal conviction if the individual has also been
convicted of a misdemeanor offense.

DM-487(RQ-1209).The Honorable Howard Freemyer, Kent County
Attorney, Kent County Courthouse, Jayton, Texas 79528, concerning
whether a commissioners court may establish a neighborhood road
pursuant to Transportation Code section 251.053.

S U M M A R Y A county commissioners court may not take
private property for the purpose of establishing a road pursuant to
Transportation Code section 251.053, the neighborhood road statute.

DM-488(RQ-1064).The Honorable Judith Zaffirini, Chair, Commit-
tee on Health and Human Services, Texas State Senate, P.O. Box
12068, Austin, Texas 78711, concerning whether the board of direc-
tors of an appraisal district may reimburse attorney fees for the chief
appraiser who was a defendant in a criminal action, and related ques-
tions.

S U M M A R Y The board of directors of an appraisal district
may reimburse its chief appraiser’s attorney fees if it is authorized
to do so by statute or under the common law. An appraisal district
is not statutorily authorized to reimburse its chief appraiser’s legal
fees if the chief appraiser is indicted for official misconduct for an
alleged failure to properly notify taxpayers of a change in use in their
land. On the other hand, no statute forbids an appraisal district to
reimburse the chief appraiser’s legal fees. The common law permits
an appraisal district to reimburse an officer’s or employee’s legal fees
(1) if the board determines that paying for the legal representation
serves a public interest, not just the officer’s or employee’s private
interest; and (2) if the board determines that the officer or employee
committed the alleged act or omission that was the basis of the suit in
good faith and within the scope of his or her official duties. Whether
the chief appraiser ultimately prevailed in the action is irrelevant to
the board’s decision to pay attorney fees. To the extent they are
inconsistent with this conclusion, Attorney General Opinion DM-107
(1992) and Letter Opinion Nos. 97-065 (1997), 97-049 (1997), and
90-93 (1990) are overruled. An appraisal district board of directors
need not adopt a policy regarding the payment of officers’ and
employees’ legal expenses before it may agree to pay the expenses as
they accrue. An appraisal district’s common-law authority to pay an
officer’s or employee’s attorney fees may be limited by statute. For
instance, Civil Practice and Remedies Code chapters 101 or 102 may
regulate the appraisal district’s payment of attorney fees in certain
civil actions. The fact that an officer or employee who is being sued
or the subject of a criminal action for conduct that allegedly occurred
during the course of the officer’s or employee’s work for the appraisal
district is no longer an officer or employee of the district is irrelevant
to the board’s consideration of whether it will pay attorney fees.

DM-489(RQ-1105).Ms. Catherine A. Ghiglieri, Commissioner,
Texas Department of Banking, 2601 North Lamar Boulevard, Austin,
Texas 78705-4294, concerning whether Government Code chapter
2256, the Public Funds Investment Act, applies to various funds
administered by the Department of Banking.

S U M M A R Y The Public Funds Investment Act, Government
Code chapter 2256, subchapter A, applies only to certain public funds.
Public funds are those funds belonging to the state or a political
subdivision that the state has collected in accordance with a general
law and that will be used to serve the public interest generally. A
governmental entity may invest under the act only public funds that,
among other things, the entity is authorized to invest by a statute other
than the act. The Commissioner of Banking may not invest under
the act funds of a liquidated, uninsured bank or a trust company in
conservatorship because the funds are not public funds. Likewise,
the Commissioner may not invest under the act funds of a liquidated
perpetual-care cemetery. The Commissioner may not invest under the
act seized prepaid-funeral-contract funds, nor may the Commissioner
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invest under the act money in the prepaid- funeral-contract guaranty
fund. Finally, the Commissioner may not invest travel-advance funds
under the act because the Commissioner does not have statutory
authority to do so.

DM-490(RQ-1140).The Honorable John Mann, District Attorney,
31st & 223rd Judicial Districts of Texas, P.O. Box 24, Shamrock,
Texas 79079-0024, concerning whether a school district is entitled to
assess ad valorem taxes against royalty interests in a pooled gas unit
based upon the location of the well or based upon the location of the
real property to which the royalty interests appertain.

S U M M A R Y A school district is entitled to assess ad valorem
taxes against royalty interests in a pooled gas unit based upon the
location of the real property to which the royalty interests appertain
as opposed to the location of the well.

TRD-9817690
Sarah Shirley
Assistant Attorney General
Office of the Attorney General
Filed: November 18, 1998

♦ ♦ ♦
Request for Opinions

RQ-1214. The Honorable Carl E. Lewis Nueces County Courthouse
901 Leopard, Room 206 Corpus Christi, Texas 78401-3680 Re:

Whether hospital district board of managers may form peer review
committees entitled to statutory immunities if private corporation
operates district’s facilities and provides indigent care.

RQ-1215. Request from The Honorable Fred Hill, Chair, Committee
on Urban Affairs, Texas House of Representatives, P.O. Box 2910,
Austin, Texas 78768-2910, concerning authority of municipality to
grant exclusive solid waste collection franchise pursuant to which all
construction debris must be collected by franchisee.

RQ-1216. Request from The Honorable David Aken, San Patricio
County Attorney, County Courthouse, Room 102, Sinton, Texas
78387, concerning whether commissioners court may pay sheriff the
same amount of longevity pay he received as deputy.

RQ-1217.Request from Mr. Robert A. Swerdlow, Ph.D. Chair,
Texas Council on Purchasing From People with Disabilities, P.O.
Box 13047, Austin, Texas 78711-3047, concerning financial reporting
requirements applicable to Texas Council on Purchasing From People
with Disabilities under section 122.022 of Human Resources Code.

TRD-9817989
Sarah Shirley
Assistant Attorney General
Office of the Attorney General
Filed: November 25, 1998

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

Part V. General Services Commission

Chapter 115. Building and Property Services Di-
vision

Subchapter A. State Owned Property
1 TAC §115.7

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the General Services Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The General Services Commission proposes the repeal of Title
1, Texas Administrative Code (TAC), §115.7, concerning burial
in the Texas State Cemetery in order to delete obsolete lan-
guage that resulted from the creation of the Texas State Ceme-
tery Committee ("Committee") by Senate Bill 973, 75th Legis-
lature (1997). The Committee has proposed for adoption new
rules under Title XIII, (TAC), Chapter 71, for the administration
of the Texas State Cemetery that will go into effect in the latter
part of November. The Committee’s rulemaking authority is lo-
cated under the Texas Government Code, Sections 2165.256(i)
and 2165.2561(m).

Jerry Williams, Associate Deputy Director, has determined that
for the first five-year period there will be no fiscal impact to state
or local government as a result of repealing rule §115.7.

Jerry Williams, Associate Deputy Director, also has determined
that for each of the first five years the repeal is in effect the
public benefit anticipated as a result of enforcing the repeal of
rule §115.7 will be the deletion of obsolete language. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
repeal as proposed.

Comments on the proposals may be submitted to Judy Ponder,
General Counsel, General Services Commission, P.O. Box
13047, Austin, Texas 78711-3047. Comments must be received
no later than thirty days from the date of publication of the
proposal to the Texas Register.

The repeal of rule §115.7 is proposed under the Texas Gov-
ernment Code, Title 10, Subtitle D, Section 2152.003, which
provides the General Services Commission with the authority
to promulgate rules consistent with Subtitle D.

The Texas Government Code, Chapter 2165, Sections
2165.256 and 2165.2561 are affected by the proposed repeal
of rule §115.7.

§115.7. Burial in the State Cemetery.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817604
Judy Ponder
General Counsel
General Services Commission
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦

Part XVI. State Council on Competitive
Government

Chapter 401. Administration
The State Council on Competitive Government proposes
amendments to Title 1, Texas Administrative Code, Part XVI,
Chapter 401 under Subchapter A - Sections 401.1 – 401.4;
Subchapter B - 401.21 – 401.28; Subchapter C - 401.42 –
401.49; Subchapter D - 401.61 and 401.62; Subchapter E -
401.81 and 401.82; and Subchapter F - 401.102 – 401.104
relating to Administration. The amendments are being pro-
posed to clarify existing language and to update the title of
the statute. The council also proposes under Subchapter F.
Monitoring of Services, a new §401.105 relating to Contract
Modification Notification by Contracting Agency to the Council.
This new section is being proposed to clarify an executing
agency’s responsibilities regarding a contract.
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Tom Treadway, Clerk of the Council on Competitive Govern-
ment, has determined that for the first five years the proposed
amendments and the new section are in effect, there will be no
fiscal implications for state or local government as a result of
administering the proposed changes.

Tom Treadway, Clerk of the Council on Competitive Govern-
ment, has determined that for each year of the first five years
the sections are in effect, the public benefit anticipated will be
improved efficiency due to clarification of language. There will
be no cost to small or large businesses and/or individuals.

Comments on the proposed sections may be submitted to
Michelle, Director, State Council on Competitive Government,
1711 San Jacinto, Room 201-E, Austin, Texas 78711. Com-
ments must be received no later than 30 days from the date of
publication of the proposed sections in the Texas Register.

Subchapter A. General Rules
1 TAC §§401.1–401.4

The amended sections are proposed under Government Code,
Title 10, Subtitle D, Chapter 2162, Subchapter B, Section
2162.101 (General Powers) which provide the State Council
on Competitive Government with the authority to adopt a rule
governing any aspect of the Council’s duties or responsibilities.

The following code is affected by the proposed amendments:
Government Code, Title, Subtitle D, Chapter 2162.

§401.1. General Statement of Purpose.
Pursuant to Government Code, Chapter 2162 [Texas Civil Statutes,
Article 601b, Article 15], the State Council on Competitive Govern-
ment shall [i s responsible for developing a program to] encourage
competition, innovation, and creativity in providing state services in
order to improve the quality and cost-effectiveness of those services.
These rules are promulgated to inform the public and provide an or-
derly procedure to accomplish the responsibilities provided by law.

§401.2. Definitions.
The following words, terms, and phrases, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Agency in-house cost estimate–A state agency report
containing [that contains] the agency’s computation of the estimated
cost to the agency of producing [to produce] or delivering [deliver] a
desired quality and quantity of an identified state service using agency
personnel and facilities and [,which computation must bemade using]
the council-approved cost methodology.

(2) Clerk–The executive director of the commission, who
shall serve as the clerk of the council pursuant to §401.21(b) of this
title (relating to Council Officers) as follows.

[Commission–The General Services Commission.]

(3) Commercially available service–A service performed
or provided by at least two private service providers within the state.

(4) Commission–The General Services Commission.

(5) Competitive process–Any procedure approved by the
council [that is] designed to provide identified state services in
competition with [private] service providers[ or other state agency
providers].

(6) Comptroller–The Comptroller of Public Accounts.

(7) Council–The State Council on Competitive Govern-
ment.

(8) Council-approved cost methodology–A methodology
developed or approved by the council, designed to accurately identify
all direct and indirect costs incurred by a state agency in providing a
particular service, for use by state agencies in preparing agency in-
house cost estimates or similar reports to the council, and for other
purposes specified in this chapter.

(9) Designees–Individuals designated by council members
to act on their behalf pursuant to §401.22 of this title (relating to
Designees) as follows.

[Historically underutilized business–]

[(A) a corporation formed to make for the purpose of
making a profit in which at least 51% of all classes of the shares of
stock or other equitable securities are owned by one or more persons
who:]

[ (i) have suffered theeffects of discriminatory prac-
tices or similar insidious circumstances over which they have no
control, including African Americans, Hispanic Americans, women,
Asian Americans, and Native Americans; and]

[( ii) have a proportionate interest and demonstrate
active participation in the control, operation, and management of the
corporation’ s affairs;]

[(B) a sole proprietorship created for the purpose of
making a profit that is 100% owned, operated, and controlled by a
person described by subparagraph (A)(i) of this definition;]

[(C) a partnership formed for the purpose of making a
profit in which at least 51% of theassetsand interest in thepartnership
is owned by one or more persons who:]

[ (i) are described by subparagraph (A)(i) of this
definition; and]

[ (ii) have a proportionate interest and demonstrate
active participation in the control, operation, and management of the
partnership affairs;]

[(D) a joint venture in which each entity in the joint
venture is a historically underutilized business under this section; or]

[(E) a supplier contract between a historically under-
utilized business under this section and a prime contractor under
which the historically underutilized business is directly involved in
the manufacture or distribution of the supplies or materials or other-
wise warehouses and ships the supplies.]

(10) Identified state service–A service provided by the
state that the council identifies [has identified] as a commercially
available service and is reviewed [brought under study] by the council
to determine whether the service may [better] be provided more
effectively through competition with private service providers and/or
state agencies other than the agency currently providing the service.

(11) Management study–A state agency analysis of an
activity conducted by that agency used [that is made] to determine
the essential elements of an activity, [the] quality and quantity of the
services delivered, and the method used by the agency to provide
those services.

(12)Person–Any individual, corporation, partnership, joint
venture, or other legal entity, including an agency or office of state
or local government.

(13)Proposal–An offer to perform an identified state service,
made within guidelines prescribed by the council.
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(14)Proposer–Any person who submits a proposal to the
council.

(15)Salvage property–Any personal property which through
use, time, or accident is so depleted, worn out, damaged, used, or
consumed that it has no value for the purpose for which it was
originally intended.

(16)Service provider–A public or private entity performing
an identified state service.

(17)State agency–

(A) any department, commission, board, office, or
other agency in the executive branch of state government created
by the constitution or a statute [of this state, except the Texas High-
Speed Rail Authority];

(B) the supreme court [Supreme Court of Texas], the
court of criminal appeals [Court of Criminal Appeals of Texas], a
court of [civil] appeals, or the Texas [Civil] Judicial Council; or

(C) a university system or an institution of higher
education as defined in the Education Code, §61.003, as amended,
other than a public community/junior [junior] college.

(18)Suggestion–A solicited or unsolicited letter, memoran-
dum, or other document submitted to the council or a state agency
pursuant to §401.42 of this title (relating to Submission and Receipt
of Suggestions), recommending that the council consider designating
a particular state service as an identified state service.

(19) Surplus property–Any personal property exceeding
[which is in excess of] the needs of any state agency and which is
not required for its foreseeable needs. The term ’surplus property’
includes [Surplus property may be] used or new property that retains
[but possesses] some usefulness for the purpose for [of] which it was
intended or for another[some other] purpose.

§401.3. Exemption from State Purchasing Laws.
Contracts awarded [made] by the council, decisions regarding whether
a state agency must engage in a competitive process, the designation
of services as identified state services, and all other related actions
taken by the council [in connection therewith] are exempt from all
state laws regulating or limiting state purchasing and purchasing
decisions. [This exemption applies to all decisions and actions of
the council directly or indirectly relating to the competitive process.]

§401.4. Reporting Cost Savings.
The council periodically may develop or collect information on
[regarding] cost savings and enhanced revenue realized by the
state [and] resulting from identified state services [that have been]
subjected to competition by the council. The [In connection
therewith, the] council periodically may require state agencies to
identify and report to the council cost savings and enhanced revenue
realized [by such agencies and resulting] from services provided by
the [such] agencies which were [have been] subjected to competition
by the council. The council may take appropriate steps to verify
the information received from [state] agencies. The council may
report its findings to the governor or the Legislative Budget Board
for consideration under budget execution [the] provisions of the
Government Code, Chapter 317.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817702

Chester Beattie
Legal Counsel
State Council on Competitive Government
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦
Subchapter B. Council Meeting Guidelines and
Requirements
1 TAC §§401.21–401.28

The amended sections are proposed under Government Code,
Title 10, Subtitle D, Chapter 2162, Subchapter B, Section
2162.101 (General Powers) which provide the State Council
on Competitive Government with the authority to adopt a rule
governing any aspect of the Council’s duties or responsibilities.

The following code is affected by the proposed amendments:
Government Code, Title, Subtitle D, Chapter 2162.

§401.21. Council Officers.

(a) (No change.)

(b) The executive director of the commission is designated
as the clerk of the council and shall perform the duties contained in
this title [prescribed herein] and [such] other duties determined [as
may be prescribed] by the council.

(c) Notices, suggestions, correspondence, or other documents
to be delivered to the council shall be delivered to the clerk for
distribution to the members of the council. Information [Such
information] shall be delivered to the clerk of the [at] Council on
Competitive Government, General Services Commission, 1711 San
Jacinto, P.O. Box 13047, Austin, Texas 78711-3047, (512) 463-2169,
facsimile (512) 463-3310 [(512)463-3446].

§401.22. Designees.

(a) (No change.)

(b) Designees have full power and authority to act on behalf
of the members of the council whom they represent, including all
power and authority vested under Government Code, Chapter 2162
[TexasCivil Statutes, Article601b, Article15], and under this chapter.

(c) The council may assign staff to [review, evaluate,] con-
sider[,] or analyze any suggestions, proposals, or other information
on the council’s behalf. The assigned staff shall [may] perform any
function deemed necessary by the council. Results [The results] of
any analysis [reviewsor evaluations] may be made in writing and sub-
mitted to the clerk for distribution to council members. The council
may consider the written recommendations, but shall not be bound
by such recommendations.

§401.23. Meetings.

(a) The council shall meet subject to [at least once quarterly
and at other times at the] call of the presiding officer or upon the
written request of three or more members of the council. Written
[Any written] requests must be filed with the clerk. All meetings
shall comply with [the] open meetings provisions in the Government
Code, Chapters[Chapter] 551 and 2162 [;Texas Civil Statutes, Article
601b, Article 15;] and this chapter.

(b) The council shall maintain a written plan describing [that
describes] how a person who does not speak English, or who has
a physical, mental, or developmental impairment [handicap] may be
provided with reasonable access to council meetings.
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(c) The clerk shall file [be responsible for filing] notice of
meetings as required by law. The clerk shall also give notice of the
meetings to council members.

(d) (No change.)

§401.24. Agenda for Council Meetings.
(a) - (c) (No change.)

(d) If the presiding officer finds that an emergency exists
requiring immediate council action, additional items may be added
to the agenda in accordance with [the] provisions of Government
Code, Chapter 551 [the Texas Open Meetings Act].

§401.25. Record of Meetings.
The clerk shall keep a complete record of council [the] meetings [of
the council] and shall prepare written summaries or minutes reflecting
actions taken by [the] council members present as required by the
Government Code, Chapter 551.

§401.26. Voting Procedures.
The council may act [take action] upon a majority vote of [the]
members eligible to vote on that action. A council member is not
eligible to vote on the award of a contract by the council if that
council member has a conflict of interest under §401.49 of this title
(relating to Conflict of Interest), or is otherwise precluded from voting
by §401.49 of this title.

§401.27. Public Comment.
(a) The council shall develop and implement reasonable

policies providing [that provide] the public with an opportunity to
appear before the council and speak on issues within the scope of the
council’s jurisdiction.

(b) Public comments shall be heard subject to limitations
imposed at the discretion of the presiding officer, including time limits
and other constraints [as] necessary for efficient and fair consideration
of agenda items.

(c) (No change.)

§401.28. Public Hearings.
The council may periodically hold public hearings to obtain input
regarding [the] policies and operations of the council, issues before
the council, and to solicit suggestions and ideas from interested
members of the public.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817704
Chester Beattie
Legal Counsel
State Council on Competitive Government
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦
Subchapter C. Identification and Review of State
Services
1 TAC §§401.42–401.49

The amended sections are proposed under Government Code,
Title 10, Subtitle D, Chapter 2162, Subchapter B, Section
2162.101 (General Powers) which provide the State Council

on Competitive Government with the authority to adopt a rule
governing any aspect of the Council’s duties or responsibilities.

The following code is affected by the proposed amendments:
Government Code, Title, Subtitle D, Chapter 2162.

§401.42. Submission and Receipt of Suggestions.

(a) Any person may submit written suggestions to the coun-
cil. Such suggestions must [should] be submitted to the council
through the clerk, by means of facsimile transmission, hand deliv-
ery, or private or public mail. The clerk will promptly distribute
copies of all suggestions to council members.

(b) (No change.)

(c) A state agency receiving [that receives] a suggestion or
proposal shall forward a copy to the clerk within 30 calendar [10] days
from [of the] receipt of the suggestion [same] by the state agency.

§401.43. Agency Information for Identification of Services [Council
Mandated Information].

(a) The council may require a state agency to provide
information regarding any service it provides, to assist the council in
identifying state services that are commercially available and could be
provided through competition with commercial sources and/or other
service providers. A state agency [that has been] required by the
council to provide information regarding a service must provide a
written analysis of the service, within the time prescribed by the
council.

(b) The written analysis must include the following:

(1) a detailed description of the service that conforms to
all applicable council guidelines and instructions [a brief overview
and a description of the service], including [the] technical require-
ments or specifications of the service to allow the council to get price
data from qualified service providers;

(2) - (3) (No change.)

(4) a detailed statement and itemization of all direct and
indirect costs incurred in providing the service (including costs
incurred by other agencies, e.g., [such as the] comptroller, retirement
systems [treasurer], and attorney general), based on [upon] the
council-approved cost methodology and conforming to all applicable
council guidelines and instructions to [that will] enable the council to
make meaningful and accurate cost comparisons with other potential
service providers;

(5) a detailed statement of the number and salary levels of
full-time employees (or full-time employee equivalents) [,and their
salary levels,] used to provide the service;

[(6) a detailed description of the service that conforms to
all applicablecouncil guidelinesand instructions, containing sufficient
information, as determined by the council, to allow the council
to obtain adequate price information from other qualified service
providers;]

(6) [(7)] a detailed description of existing contractual
obligations, related to all or any portion of the service, incurred by
the agency within the last three calendar years;

(7) [(8)] a detailed description of the agency’s level of
satisfaction with the service provider and the performance records of
the service providers hired as a result of the contracts described under
paragraph (6) [(7)] of this subsection; and

(8) [(9)] any other information requested by the council.

§401.44. Designation of Identified State Services.

23 TexReg 12026 December 4, 1998 Texas Register



(a) After reviewing [i t has reviewed] a state service pursuant
to §401.43 of this title (relating to Agency Information for Identifi-
cation of Services [Council Mandated Information]), the council may
designate the service as an identified state service. The designation
shall be written [in writing,] and [copies shall be] provided to the
clerk and all affected state agencies.

(b) Alternatively, after reviewing [i t has reviewed] a state ser-
vice pursuant to §401.43 of this title (relating to Agency Information
for Identification of Services [Council Mandated Information]), the
council may defer a decision regarding designation of that service as
an identified state service pending further study of the service. Upon
completion of additional [such further] study, the council may [then]
designate the service as an identified state service[,which designa-
tion shall be] in writing[,] with copies provided to the clerk and all
affected state agencies.

(c) For purposes of this section,[and] §401.46 of this title
(relating to Determination To Subject an Identified State Service to
Competition), and §401.81 of this title (relating to Duties of Affected
State Agencies), an "affected state agency" is an agency providing
[that provides] all or a portion of the state service designated by the
council as an identified state service.

§401.45. For Review of Identified State Services [I nformation Re-
quired for Council’ s Study] .

(a) The council may require a state agency to prepare a
written analysis of one or more identified state services. The
council may require the [that any such] written analysis to include
[the] information set forth in §401.43(b) of this title (relating to
Agency Information for Identification of Services [Council Mandated
Information])[, ] and any other information deemed pertinent by the
council.

(b) The council may request information from any source,
public or private, in connection with its review of an identified state
service. The council may consider:

(1) (No change.)

(2) [the] availability of potential service providers;

(3) - (4) (No change.)

§401.46. Determination To Subject an Identified State Service to
Competition. The council may determine that an identified state
service may [better] be provided better through competition with
private commercial sources, other state agency service providers, or
consolidation of similar state services or any combination thereof [or
both]. The council’s determination shall be written [in writing] and
[shall] contain a brief statement of the reasons for the determination.
A copy of the council’s written determination shall be provided to
the clerk and all affected state agencies.

§401.47. Requirement that [That] State Agencies Engage in a Com-
petitive Process.

(a) The council may at any time require a state agency to
engage in any competitive process developed or described by the
council to subject an identified state service to competition with
private commercial sources, with other state agency service providers,
or both. A state agency [that is] required to engage in such a
process shall comply fully with all requirements and instructions of
the council.

(b) (No change.)

§401.48. Development of Competitive Process.
(a) The council may establish procedures, issue guidelines or

instructions, and take any other action [steps] to describe and identify

the competitive process to be followed by a state agency in submitting
an identified state service to competition. The written description of
the competitive process may incorporate by reference any process or
portion of a process described in another commonly available source.
Such sources may include, but shall not be limited to, federal, state,
and local statutes, rules, regulations, ordinances, procedures, and
guidelines, as well as private commercial publications.

(b) The council may require an agency to engage in any
competitive process reasonably calculated to ensure competition
among service providers, including, but not limited to:

(1) - (2) (No change.)

(3) a two-step selection process such as that described
in the Professional Services Procurement Act, Government Code,
Chapter 2254, Subchapter A [Texas Civil Statutes, Article 664-4];
and

(4) (No change.)

§401.49. Conflict of Interest.

(a) No person may participate in specification [the] prepa-
ration [of specifications], proposal evaluation [of proposals], or any
significant administrative function related to the competitive process,
if the person has or may have a conflict of interest in the proposed
or resulting contract.

(b) A [Without limiting the foregoing, a] conflict of interest
may be determined by the council to exist if a person participates
directly or indirectly in specification [the] preparation [of specifica-
tions], proposal evaluation [of proposals], or any significant adminis-
trative function related to the competitive process knowing that:

(1) - (3) (No change.)

(c) [(d)] In this section:

(1) "immediate family" means a person related in the first
degree of consanguinity or affinity to a person that has a significant
financial interest in the proposed contract or an arrangement concern-
ing prospective employment from the proposed contract;

(2) "significant financial interest" refers to [either]:

(A) receiving [a personal receipt,] or right to receive,
money or other valuable property or benefits under the actual or
proposed contract;

(B) [the] holding of a position in a business such as a
principal, officer, director, trustee, partner, employee, or the like, or
holding any position of management;

(C) holding more than 10% of the outstanding debt of
a person directly involved in the proposed or resulting contract; or

(D) owning substantial stock, or other interest in a
business. "Substantial" in this context shall not include token
ownership or ownership which would not normally be able to
influence the decisions of the business.

[(C) the ownership of substantial stock, or other inter-
est in a business. Substantial in this context shall not include token
ownership or ownership which would not normally be able to influ-
ence the decisions of the business; or]

[(D) holding more than 10% of the outstanding debt
of a person directly involved in the proposed or resulting contract].

(d) This section does not preclude a state agency or employ-
ees of a state agency from competing to provide an identified state
service already being provided by that agency, if the agency or em-
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ployees do not participate directly in the evaluation of proposals re-
lating to the council’s submission of such service to a competitive
process.

(e) A [Without limiting the foregoing, a] council member is
not eligible to vote on awarding [the award of] a contract if the agency
represented by that council member [has] submitted a proposal to the
council seeking the [such] contract or if the council member has a
conflict of interest with respect to the [such] contract, as defined in
this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817701
Chester Beattie
Legal Counsel
State Council on Competitive Government
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦
Subchapter D. Evaluation of Proposals
1 TAC §401.61, §401.62

The amended sections are proposed under Government Code,
Title 10, Subtitle D, Chapter 2162, Subchapter B, Section
2162.101 (General Powers) which provide the State Council
on Competitive Government with the authority to adopt a rule
governing any aspect of the Council’s duties or responsibilities.

The following code is affected by the proposed amendments:
Government Code, Title, Subtitle D, Chapter 2162.

§401.61. Minimum Requirements for Proposals.

Proposals must include:

(1) price;

(2) a detailed statement of the number and salary of
individuals [and the salary levels of those individuals] connected with
the performance of the work, including:

(A) employees, independent contractors or subcontrac-
tors, and others; and

(B) any contractorsor subcontractorsqualifying ashis-
torically underutilized businesses, as defined by Government Code,
Chapter 2161, and further clarified by Chapter 111 of this title (relat-
ing to Executive Administration Division), and listed in the directory
published by the commission in compliance with Government Code,
§2161.064. [employees, independent contractors or subcontractors,
and others, including detailed information regarding any contractors
or subcontractors who qualify as historically underutilized businesses
and are listed in the directory published by the commission in com-
pliance with Texas Civil Statutes, Article 601b, §1.03;]

(3) a detailed description of health care benefits to be pro-
vided for [the] individuals receiving [who will receive] compensation
in connection with the performance of the work, and the cost to the
proposer of providing the [such] benefits;

(4) a detailed description of retirement benefits to be pro-
vided for [the] individuals receiving [who will receive] compensation

in connection with the performance of the work, and the cost to the
proposer of providing the [such] benefits;

(5) a detailed description of workers’ compensation insur-
ance to be provided for [the] individuals receiving [who will receive]
compensation in connection with the performance of the work, and
the cost to the proposer of providing such benefits;

(6) (No change.)

(7) a detailed description of all charges filed against the
proposer, or any person or entity affiliated with the proposer, alleging
discrimination or unfair labor practices with any state or federal
agency or state or federal court in the five years preceding the
submission of the proposal [bid], together with a description of the
resolution, if any, of each charge;

(8) a detailed statement certifying that the overall package
of salaries and benefits to be provided to employees performing
the identified state service under the proposer’s contract will be
reasonably comparable to the overall package of salaries and benefits
of those state employees currently performing functions similar to
those performed by the proposer’s employees on [with respect to]
the identified state service, provided that [the] certification shall be
based on the overall character of the salaries and benefits package
and not on the presence, absence, or level of one particular benefit
or on a specific salary level;

(9) (No change.)

(10) a detailed statement explaining how the proposer will
satisfy the specifications for the contract to be awarded [established]
by the council, and how the proposer’s performance will be measured;
and

(11) (No change.)

§401.62. Evaluation.

(a) Upon receipt of a proposal, the council may evaluate a
proposal by considering the following [factors]:

(1)-(3) (No change.)

(b) The council may provide additional [further] guidelines
or procedures for evaluating proposals[,] and may include these [such]
guidelines or procedures in [the] specifications for a solicitation
document [particular contract] or in any related written document
[as] the council deems necessary [or advisable].

(c) Following its evaluation of a proposal[,] the council may
either reject the proposal or direct a state agency to:

(1) (No change.)

(2) enter into negotiations, within the time period pre-
scribed by the council, with the proposer to reach [aimed at reaching]
a contractual agreement to provide the identified state service[,] on
terms consistent with the proposal and the council’s actions on the
proposal [in connection therewith].

(d) After all proposals are evaluated and the council deter-
mines under subsection (c) of this section the course of action to be
taken with respect to a proposal, the council shall provide to any party
on request a brief written statement of the results of the evaluation.

(e) [(d)] A contract executed by a state agency pursuant to
subsection (c) of this section must be approved by the council before
it is [such contract shall be] effective, and [which] approval must
be evidenced by the signature of the presiding officer [an authorized
member] of the council.
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(f) [(e)] The council shall have the authority to negotiate
contractual terms,require a state agency to execute a contract or
execute [or enter into] a contract on behalf of a state agency, or both,
if the council determines that the state agency has not made a good
faith effort to comply with the council’s instructions under subsection
(c) of this section.

[(f) After all proposals have been evaluated fully and the
council hasmadeitsdetermination under subsection (c) of thissection
regarding the course of action to be taken with respect to a proposal,
the council shall provide to any party on request a brief written
statement of the results of the evaluation.]

(g) Any actual bidder, offeror, proposer, or contractor, or any
affected state agency, or any affected state employee who is aggrieved
in connection with the award of a contract under this chapter may
formally protest to the council. The council may consolidate claims
by affected state employees raising [that raise] substantially similar
issues. Protests must be in writing and received in the office of
the clerk within ten business [five working] days after the aggrieved
person knows or should have known of the award of the contract.
Copies of the protest must be mailed or delivered by the protesting
party to the affected state agency or agencies and all other interested
parties.

(h) A protest must contain:

(1) - (3) (No change.)

(4) a statement that copies of the protest were [have been]
mailed or delivered to the affected state agency or agencies and all
other interested parties; and

(5) (No change.)

(i) If the protest is not withdrawn or resolved by mutual
agreement, the clerk shall issue a written recommendation regarding
[the] disposition of the protest within ten business [five] days of
receipt of the protest[,which recommendation shall be distributed] to
members of the council. The recommendation shall suggest that the
protest be sustained or denied[,] and [shall] set forth [the] reasons
for the recommendation. The recommendation may also specify
appropriate remedial action including, but not limited to, entry of
an order declaring the contract void. In addition to members of the
council, the clerk shall provide a copy of the recommendation to the
protesting party, [the] affected state agency or agencies, and all other
interested parties.

(j) The clerk’s recommendation may be approved, rejected,
or modified by the council. The council’s disposition of the protest
shall be made in open meeting of the council. The council’s decision
shall be the final administrative action of the council relating to the
[such] protest.

(k) Unless the council finds good cause exists for a delay
or the council determines that a protest [on appeal] raises issues
significant to procurement practices or procedures, a protest [or
appeal] that is not filed within the proper time period [timely] will
not be considered.

(l) In this section an:

(1) "interested party" is a person submitting [who has
submitted] a proposal for the contract involved; and

(2) "affected state agency" is an agency providing [that
provides] all or part [a portion] of the state service that is the subject
of the proposal; and

(3) "affected state employee" is a state employee whose
job is [performed as] part of an identified state service subject to a
contract awarded by the council.

(m) If the commission submits [clerk’ sagency hassubmitted]
a proposal for the contract involved, the presiding officer shall appoint
a [another] council member who is disinterested in the transaction to
perform the review and make the recommendations required of the
clerk under this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817700
Chester Beattie
Legal Counsel
State Council on Competitive Government
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦
Subchapter E. Duties of Affected Agencies
1 TAC §401.81, §401.82

The amended sections are proposed under Government Code,
Title 10, Subtitle D, Chapter 2162, Subchapter B, Section
2162.101 (General Powers) which provide the State Council
on Competitive Government with the authority to adopt a rule
governing any aspect of the Council’s duties or responsibilities.

The following code is affected by the proposed amendments:
Government Code, Title, Subtitle D, Chapter 2162.

§401.81. Duties of Affected State Agencies.

(a) The council may prescribe formats for use [the format
to be used] by state agencies in providing [any] information to the
council, and may require an agency to adhere to any other guidelines,
procedures, or instructions concerning cost accounting, auditing, or
any other pertinent activity, including, but not limited to, use of [the]
council-approved cost methodology.

(b) The council may require astate [an] agency to conduct
one or more public hearings on any aspect of a state service, or to
prepare an agency in-house cost estimate, a management study, or any
other studies, reviews, cost estimates, or other information-gathering
activities in connection with any aspect of a state service under review
by the council.

(c) The council may require astate [an] agency to provide
information to the council, perform any [such] tasks and engage in any
process deemed advisable by the council in connection with any effort
by the council to review a state service, or to submit an identified
state service to competition, within a time period prescribed by the
council.

(d) Once the council designates [has designated] a state
service as an identified state service, it may instruct an affected state
agency not to enter into any contract impairing [that impairs] the
council’s review and potential bidding of such service, including any
contract directly relating to the delivery of all or a portion of the
identified state service. The council may grant a waiver to an affected
state agency if the agency provides [a] written justification that the
council finds meritorious.

PROPOSED RULES December 4, 1998 23 TexReg 12029



(e) A state agency shall comply fully with all requirements
and instructions made or given by the council in the performance of
its duties or [the] exercise of its powers.

§401.82. Disposal of Surplus and Salvage Property.
(a) State agencies that determine they have surplus or salvage

property resulting from [as a result of] a contract entered into at the
direction of the council must inform the council of the kind, number,
location, condition, original cost or value, and date of the acquisition
of the surplus or salvage [such] property.

(b) Unless the council directs a different disposition, any
property determined to be surplus or salvage property by the council
must be transferred, sold, or disposed of by the state agency
in accordance with Government Code, Chapter 2175 and rules
promulgated by the commission [Texas Civil Statutes, Article 601b,
Article 9].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817703
Chester Beattie
Legal Counsel
State Council on Competitive Government
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦
Subchapter F. Monitoring of Services
1 TAC §§401.102–401.105

The amended sections and new section are proposed under
Government Code, Title 10, Subtitle D, Chapter 2162, Sub-
chapter B, Section 2162.101 (General Powers) which provide
the State Council on Competitive Government with the author-
ity to adopt a rule governing any aspect of the Council’s duties
or responsibilities.

The following code is affected by the proposed amendments:
Government Code, Title, Subtitle D, Chapter 2162.

§401.102. Minimum Monitoring Guidelines.
Guidelines for monitoring must include, at a minimum, provisions
for:

(1) periodic reporting in a council approved format by
the service provider on [regarding] any performance standards,
benchmarks, and requirements established under its contract[,which
reports shall be reviewed by the council or its staff];

(2) (No change.)

(3) verifying that all services, material, labor, and equip-
ment were actually received, used, or consumed in accordance with
[the] contract provisions;

(4) (No change.)

(5) making on-site inspections, where possible, and re-
porting and comparing [the] findings with [the] contract provisions;

(6) - (8) (No change.)

(9) receiving agency input.

§401.103. Security Requirements.

When directing a state agency to contract for [enter into contracts
relating to] an identified state service, the council may require the
state agency to use [utilize] reasonable methods of securing the
successful proposer’s performance, including, but not limited to,
requiring performance bonds, letters of credit, or payment provisions
providing [that provide] for retainage. The council shall consider the
quality of any alternative security proposed relating to [in connection
with] the proposal.

§401.104. Historically Underutilized Businesses.

The council [Council] is committed to assisting Historically Under-
utilized Businesses (HUBs),as defined by Government Code, Chap-
ter 2161, and further clarified by Chapter 111 of this title (relating
to Executive Administration Division) in their efforts to participate
in contracts [to be] awarded by the council. This includes assist-
ing HUBs to meet or exceed [the] procurement utilization goals set
forth in the form of Texas Administrative Code rules at Chapter 111
of this title (relating to Executive Administration Division). These
rules, which became effective October 4, 1995, were promulgated by
the General Services Commission and address the State’s Historically
Underutilized Business Certification Program. The council shall take
positive steps to inform historically underutilized businesses of op-
portunities to provide identified state services that it determines may
better be provided through a competitive process.

§401.105. Contract Modification Notification by Contracting Agency
to the Council.

(a) After a contract is executed by a state agency or by the
council on behalf of a state agency based on a council award, the
council retains authority to monitor the progress and development of
the contract. The executing agency must notify the council of any
contract awarded by the council, that will expire, be amended, or be
renewed no later than 90 calendar days prior to any action to amend,
terminate, or renew the contract. The council may then determine
whether the agency’s decision regarding the contract warrants further
determination by the council of the need to resubmit the state service
to competitive bidding.

(b) As an exception to subsection (a) of this section, execut-
ing agencies may notify the council of technical or correcting amend-
ments to contracts after the 90th calendar day prior to any action to
amend, terminate, or renew a contract provided that sufficient time
is given to the clerk of the council to poll council members to de-
termine whether the amendment warrants any action by the council.
The clerk of the council, in consultation with the presiding officer,
shall determine the time deemed sufficient for each notification on a
case-by-case basis.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817706
Chester Beattie
Legal Counsel
State Council on Competitive Government
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–3960

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

Part VII. State Securities Board
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Chapter 101. General Administration
7 TAC §§101.1, 101.2, 101.3, 101.5

The State Securities Board proposes amendments to §§101.1,
101.2, 101.3, and 101.5, concerning general administration,
application of Board rules, and copy charges. The amendments
to §§101.1, 101.2, and 101.5 make nonsubstantive changes to
update references and conform the sections to existing statutes
and other Board rules. The amendment to §101.3 clarifies that
conflicts between the regulated community and the investing
public will be resolved in favor of the investing public. John R.
Morgan, Deputy Securities Commissioner, and Don Raschke,
Director of Staff Services, have determined that for the first
five-year period the rules are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rules.

Mr. Morgan and Mr. Raschke also have determined that for
each year of the first five years the rules are in effect the public
benefit anticipated as a result of enforcing the rules will be to
conform the sections with other Board rules and statutes. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with
the rules as proposed. Comments on the proposal may be
submitted in writing to David Weaver, State Securities Board,
P.O. Box 13167, Austin, Texas 78711-3167.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the author-
ity to adopt rules and regulations necessary to carry out and
implement the provisions of the Texas Securities Act, including
rules and regulations governing registration statements and ap-
plications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes.

The proposed amendment affects Texas Government Code
§552.262.

§101.1. Authority.

(a) Introduction. Pursuant to the authority granted by the
Texas Securities Act and the Administrative Procedure and Texas
Register Act, Texas Government Code, Chapter 2001 [Civil Statutes,
Article 6252-13a], the State Securities Board prescribes the following
sections regarding the administration and implementation of the Texas
Securities Act, and the procedure and practice before the Texas
Securities Commissioner.

(b) (No change.)

(c) Delegated authority. The Board hereby delegates to
the [Securities] Commissioner the authority to hold hearings for
adoption of sections and to make or adopt sections, and to waive
the requirements thereof, as the Commissioner [he] may, from time
to time, deem appropriate. However, the Board may, as it deems
appropriate, perform such of these acts and hold such hearings as are
required in the rulemaking procedures or by the Texas Securities Act.

(d) (No change.)

§101.2. Classification of Regulatory Standards.

(a)-(b) (No change.)

(c) Forms. Forms are regulatory standards adopted for the
purpose of implementing the Texas Securities Act by prescribing
initial basic requirements for completing various applications and
reports filed with the Commissioner. The forms required by the

Commissioner are set forth in Chapter 133 of this title (relating to
Forms) and have the same force and effect as rules.

(d)-(e) (No change.)

(f) Interpretations by General Counsel.

(1) The Board’s General Counsel may respond to in-
quiries concerning interpretations of the Texas Securities Act or these
sections, provided sufficient relevant facts are given and the situation
is not hypothetical. A nonrefundable fee of $100 must accompany
each inquiry. The General Counsel may refuse to respond to any
inquiry. Responses to inquiries may take the following forms:

(A)-(B) (No change.)

(C) an opinion that, under the facts as stated by the
inquiring party, a specific exemption appears to be available; this
opinion must be followed by a caveat that:

(i)-(ii) (No change.)

(iii) the Texas Securities Act, §37, places the
burden of proof on the party claiming the exemption; and

(iv) (No change.)

(D) an explanation of relevant provisions of the Texas
Securities Act or Board rules;

(E)-(F) (No change.)

§101.3. Application.
(a) Generally. All rules shall be applied collectively, to the

extent relevant, in connection with specific adjudications made by
the Commissioner in the course of his or her regulatory functions.
The Commissioner will make his or her determination on the
basis of specific characteristics and circumstances of the individual
adjudications under consideration and in light of the basic statutory
purposes for regulation in the particular area. The Commissioner
may, in his or her discretion, waive any requirement of any rule
in situations where, in his or her opinion, such requirement is not
necessary in the public interest or for the protection of investors. The
captions of the various rules are for convenience only. Should there
be a conflict between the caption of a rule and the text of the rule,
the text will be controlling. Material denoted by a cross reference
caption is not a rule or part of a rule.

(b) Investor protection standard. Conflicts in the application
of the Texas Securities Act and Board rules between an issuer, dealer,
agent, or salesman [the investment banker] and the best interest of
the investing public will be resolved in favor of the investing public.
Likewise, conflicts between existing securities holders and the best
interest of the prospective investor will be resolved in favor of the
prospective investor.

(c) Precedent. Because rules cannot adequately anticipate
all potential application requirements, the failure to satisfy all
regulatory standards of the Board will not necessarily foreclose the
possibility of a favorable disposition of the matter pending before the
Commissioner, and, similarly, the satisfaction of all such regulatory
standards will not necessarily preclude an unfavorable disposition
if the specific characteristics and circumstances so warrant. For
this reason, the nature of the disposition of any particular matter
pending before the Commissioner is not necessarily of meaningful
precedential value, and the Commissioner shall not be bound by the
precedent of any previous adjudication in the subsequent disposition
of any pending matter [pending before him].

§101.5. Charges for Copies of Public Records.
(a)-(b) (No change.)
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[(c) At the discretion of the Commissioner, the Commis-
sioner may reduce or waive these charges if furnishing the informa-
tion at no cost or reduced cost primarily benefits the general public.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817624
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305–8300

♦ ♦ ♦
Chapter 103. Rulemaking Procedure
7 TAC §103.5

The State Securities Board proposes an amendment to §103.5,
concerning rulemaking petitions. The amendment would make
the provision gender neutral.

John R. Morgan, Deputy Securities Commissioner, has deter-
mined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.

Mr. Morgan also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be to update the section
to use current terminology. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the rule as proposed.

Comments on the proposal may be submitted in writing to David
Weaver, State Securities Board, P.O. Box 13167, Austin, Texas
78711-3167.

The amendment is proposed under Texas Civil Statutes, Arti-
cle 581-28-1 and Texas Government Code, §2001.021. Section
28-1 provides the Board with the authority to adopt rules and
regulations necessary to carry out and implement the provisions
of the Texas Securities Act, including rules and regulations gov-
erning registration statements and applications; defining terms;
classifying securities, persons, and matters within its jurisdic-
tion; and prescribing different requirements for different classes.
Section 2001.021 requires state agencies to adopt rules pre-
scribing the form for a rulemaking petition and the procedure
for its submission, consideration, and disposition.

The proposed amendment affects Texas Civil Statutes, Article
581-5.T, 581-7.A, 581-8, 581-12.B, 581-19.B, 581-28, 581-28-
1, 581-42, and Texas Government Code, §2001.021.

§103.5. Petitions.
Any interested person may petition the Commissioner requesting the
adoption of a rule, and within 60 days the Commissioner will initiate
rulemaking proceedings, or deny the petition in writing, stating his
or her reasons therefor. The petition must set forth the following:

(1)-(4) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817625
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305–8300

♦ ♦ ♦
Chapter 104. Procedure for Review of Applica-
tions
7 TAC §§104.2, 104.4, 104.5, 104.6

The State Securities Board proposes amendments to §§104.2,
104.4, 104.5, and 104.6, concerning the procedure for review
of applications. The amendments would make nonsubstantive
changes to conform language to current terminology, and add a
new subsection to §104.6 to reflect statutory language regarding
time periods.

Michael S. Gunst, Director, Dealer Registration Division, John
R. Morgan, Deputy Securities Commissioner, and Micheal
Northcutt, Director, Securities Registration Division, have de-
termined that for the first five-year period the rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the rules.

Mr. Gunst, Mr. Morgan, and Mr. Northcutt also have
determined that for each year of the first five years the rules are
in effect the public benefit anticipated as a result of enforcing the
rules will be to conform the sections with other Board rules and
statutes. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rules as proposed.

Comments on the proposal may be submitted in writing to David
Weaver, State Securities Board, P.O. Box 13167, Austin, Texas
78711-3167.

The amendments are proposed under Texas Civil Statutes, Ar-
ticle 581-28-1 and Texas Government Code, §§2005.003 and
2005.006. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes. Section 2005.003 requires state agencies
issuing permits to adopt procedural rules for processing permit
applications and issuing permits and section 2005.006 requires
such agencies to establish by rule a complaint procedure re-
garding delays in processing permits.

The proposed amendments affect Texas Civil Statutes, Articles
581-7, 581-10, 581-13, and 581-15, and Texas Government
Code, §§2005.003 and 2005.006.

§104.2. Purpose.

These sections are intended to implement the provisions of House
Bill 5, 70th Legislature, 1987. They are not intended to supersede
any substantive requirement of the Texas Securities Act or Board
rules. If a provision under one of these sections would cause such
a conflict, the provision will not be given effect under the particular
circumstances giving rise to the conflict.
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§104.4. Securities Registration–Review of Applications.

(a) Within seven days of receipt by the Agency of an
application to register securities, if the application does not contain all
required information, the Securities Registration Division will send
by United States mail at the Agency’s expense a deficiency letter to
the applicant setting forth a list of items or exhibits which have not
been filed and which, pursuant to requirements of the Texas Securities
Act or Board rules, must be filed with the Agency.

(b)-(c) (No change.)

(d) An application is complete and accepted for filing upon
receipt by the Agency of the following:

(1) all items and exhibits required to be filed with the
Agency as set forth in subsections [paragraphs] (a)-(c) of this section;
and

(2) (No change.)

(e)-(g) (No change.)

§104.5. Dealer Registration–Review of Applications.

(a) (No change.)

(b) Within 14 days of receipt by the Agency of all requested
items and exhibits, the division staff shall review the file and, if
necessary, shall send by United States mail at the Agency’s expense
a comment letter setting forth any deviations from the substantive
requirements of the Texas Securities Act or Board rules relating to
the registration of dealers. This process may be repeated to raise
subsequent comments.

(c)-(f) (No change.)

§104.6. Exceeding the Time Periods.

(a) The Agency may exceed the time periods set forth in
these sections if:

(1) (No change.)

(2) the Securities and Exchange Commission or another
public or private entity, including the applicant itself, causes the de-
lay; [or]

(3) the applicant requests delay;or [.]

(4) other conditions exist that give theAgency good cause
for exceeding the established time periods.

(b)-(e) (No change.)

(f) If the complaint is decided in favor of the staff, the
applicant may appeal the decision by requesting a hearing before the
Commissioner pursuant to the Texas Securities Act, §24.A [§24A].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817626
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305–8300

♦ ♦ ♦

Chapter 109. Transactions Exempt from Registra-
tion
7 TAC §109.13

The State Securities Board proposes an amendment to
§109.13, concerning uniform limited offering exemptions. The
amendment would correct a cross-reference to §114.4, per-
taining to dealer and agent registration requirements applicable
to federal covered securities.

Micheal Northcutt, Director, Securities Registration Division,
has determined that for the first five-year period the rule is
in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the rule.

Mr. Northcutt also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be to cross-reference correctly a
provision, thereby informing persons dealing with SEC Rule 506
federal covered securities that the dealer and agent registration
requirements of the Texas Securities Act and Board rules are
applicable. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted in writing to David
Weaver, State Securities Board, P.O. Box 13167, Austin, Texas
78711-3167.

The amendment is proposed under Texas Civil Statutes, Articles
581-28-1 and 581-5.T. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different re-
quirements for different classes. Section 5.T provides that the
Board may prescribe new exemptions by rule.

The proposed amendment affects Texas Civil Statutes, Articles
581-5 and 581-7.

§109.13. Limited Offering Exemptions.

(a)-(j) (No change).

(k) Uniform limited offering exemption. In addition to sales
made under the Texas Securities Act, §5.I, the State Securities Board,
pursuant to the Act, §5.T, exempts from the registration requirements
of the Act, §7, any offer or sale of securities offered or sold in
compliance with the Securities Act of 1933, Regulation D, Rules
230.505 and/or 230.506, including any offer or sale made exempt
by application of Rule 508(a), as made effective in United States
Securities and Exchange Commission Release Number 33-6389 and
as amended in Release Numbers 33-6437, 33-6663, 33-6758, and
33-6825, and which satisfies the following further conditions and
limitations.

(1)-(15) (No change.)

(16) If the securities comply with this subsection (except
for paragraphs (1)-(6), (8), and (10) of this subsection) and are federal
covered securities, as that term is defined in §107.2 of this title
(relating to Definitions), the issuer should refer to Chapter 114 of
this title (relating to Federal Covered Securities) for the applicable
filing and fee requirements. (Issuers are advised of their obligation
to comply with the dealer and agent registration requirements of the
Texas Securities Act and Board rules. See §114.4(g) [§114.4(b)(5)]
(relating to Filings and Fees).)
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(l) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817627
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305–8300

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOP-
MENT

Part I. Texas Department of Housing and
Community Affairs

Chapter 50. Low Income Tax Credit Rules-1997
10 TAC §§50.1–50.15

The Texas Department of Housing and Community Affairs (the
Department) proposes the repeal of §§50.1-50.15, concerning
the Low Income Tax Credit Rules. The Sections are proposed
to be repealed in order to enact new sections conforming to
the requirements of new regulations enacted under the Internal
Revenue Code of 1986, §42, as amended, which provides for
credits against federal income taxes for owners of qualified low
income rental housing.

Daisy A. Stiner, Acting Executive Director, has determined that
for the first five-year period the repeals are in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the repeals.

Ms. Stiner also has determined that for each year of the first
five years the repeals are in effect the public benefit anticipated
as a result of enforcing the repeals will be to permit the adoption
of new rules for the allocation of low income housing tax
credit authority within the State of Texas, thereby enhancing
the State’s ability to provide decent, safe and sanitary housing
for Texans through the tax credit program administered by the
Department. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the repeals as proposed.

The repeals are proposed pursuant to the authority of the Texas
Government Code, Chapter 2306; the Internal Revenue Code
of 1986, §42, as amended, which provides the Department with
the authority to adopt rules governing the administration of the
Department and its programs; and Executive Order AWR-91-
4 (June 17, 1991), which provides this Department with the
authority to make housing credit allocations in the State of
Texas.

The Texas Administrative Code is affected by this proposed
repeal.

§50.1. Scope.

§50.2. Definitions.

§50.3. State Housing Credit Ceiling.

§50.4. Applications; Environmental Assessments; Market Study;
Reservations; Notifications; Commitments; Extensions, Carryover
Allocations; Agreements and Elections; Extended Commitments.

§50.5. Set Asides, Reservations and Preferences.

§50.6. Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects.

§50.7. Compliance Monitoring.

§50.8. Housing Credit Allocations.

§50.9. Department Records; Certain Required Filings.

§50.10. Department Responsiblities.

§50.11. Program Fees.

§50.12. Manner and Place of Filing Applications.

§50.13. Withdrawals, Amendments, Cancellations.

§50.14. Waiver and Amendment of Rules.

§50.15. Forward Reservations; Binding Commitments.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817909
Daisy A. Stiner
Acting Executive Director
Texas Department of Housing and Community Affairs
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 475–3726

♦ ♦ ♦
Chapter 50. Low Income Tax Credit Rules-1999
10 TAC §§50.1–50.16

The Texas Department of Housing and Community Affairs
proposes new §§50.1-50.16, concerning the 1999 Low Income
Housing Tax Credit Qualified Allocation Plan and Rules. The
new sections are necessary to provide procedures for the
allocation by the Department of certain low income housing tax
credits available under federal income tax laws to owners of
qualified low income rental housing developments.

Daisy A. Stiner, Acting Executive Director, has determined that
for the first five-year period the sections are in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the rules.

Ms. Stiner also has determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing the sections will be the enhancement
of the state’s ability to provide safe and sanitary housing
for Texans through the efficient and coordinated allocation of
federal income tax credit authority available to the state for
administration of state housing agencies. There will be no effect
on small businesses. There is no anticipated economic costs
to persons who are required to comply with the sections as
proposed.

Comments may be submitted to Cherno M. Njie, Manager,
Low Income Housing Tax Credit Program, Texas Department of
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Housing and Community Affairs, 507 Sabine, Suite 400, Austin,
Texas, 78701.

The proposed new sections are proposed under the Texas
Government Code, Chapter 2306; the Internal Revenue Code
of 1986, § 42, as amended, which provides the Department
with the authority to adopt rules governing the administration of
the Department and its programs; and Executive Order AWR-
91-4 (June 17, 1991), which provides this Department with
the authority to make housing credit allocations in the State
of Texas.

The Texas Administrative Code is affected by these new sec-
tions.

§50.1. Scope.

The Rules in this chapter apply to the allocation by the Texas De-
partment of Housing and Community Affairs (the Department) of
certain low income housing tax credits authorized by applicable fed-
eral income tax laws. The Internal Revenue Code of 1986, §42,
as amended, provides for credits against federal income taxes for
owners of qualified low income rental housing Projects. That sec-
tion provides for the allocation of the available tax credit amount by
state housing credit agencies. Pursuant to Executive Order AWR-91-
4 (June 17, 1991), the Department was authorized to make housing
credit allocations for the State of Texas. As required by the Inter-
nal Revenue Code, §42(m)(1), the Department developed a Qualified
Allocation Plan (QAP) which is set forth in §§50.3–50.8 of this title
(relating to State Housing Credit Ceiling, Applications; Environmen-
tal Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments, Set-
Asides, Commitments and Preferences, Threshold Criteria; Evalua-
tion Factors; Selection Criteria; Final Ranking; Credit Amount; Tax
Exempt Bond Financed Projects; Compliance Monitoring, Housing
Credit Allocations). Sections in this chapter establish procedures for
applying for and obtaining an allocation of the low income hous-
ing tax credit, along with insuring that the proper Threshold Criteria,
Selection Criteria, priorities and preferences are followed in mak-
ing such allocations. It shall be the goal of this Department and the
Board, through these provisions, to encourage diversity through broad
geographic allocation of tax credits within the state and to promote
maximum utilization of the available tax credit amount. The criteria
utilized to realizethis goal shall include, but are not limited to, evalua-
tion of geographic location within the state of developments applying
for tax credits, concentration of tax credit developments and other
affordable housing developments within specific markets and sub-
markets, site conditions of the developments, and a development’s
impact on and conformance with the goals and objectives as stated
in the QAP and the Rules. The foregoing shall be implemented to be
consistent with ensuring that the tax credits are allocated to owners
of Projects that will serve the Department’s public policy objectives
and federal requirements to provide housing to persons and families
of very low and low income. It is the policy of the Department to
encourage the use of Historically Underutilized Businesses (HUBs)
in all of the Department’ s programs. In response to this policy, the
Department has established a minimum goal of 30% participation of
HUBs in the low income housing tax credit program. Project Owners
are encouraged to achieve these minimum goals.

§50.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Ad Hoc Tax Credit Committee - That Committee
comprised of members of the Board of the Department charged with

the direct oversight of the Low Income Housing Tax Credit Program,
also referred to as the "Committee."

(2) Affiliate - An individual, corporation, partnership,
joint venture, limited liability company, trust, estate, association,
cooperative or other organization or entity of any nature whatsoever
that directly, or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control with any other
Person, and specifically shall include parents or subsidiaries.

(3) Agreement and Election Statement - A document in
which the Project Owner elects, irrevocably, to fix the applicable
credit percentage with respect to a building or buildings, as that in
effect for the month in which the Department and the Project Owner
enter into a binding agreement as to the housing credit dollar amount
to be allocated to such building or buildings, which Agreement and
Election Statement shall be executed by the Project Owner no later
than five daysafter theend of the month of execution of the agreement
as to housing credit dollar amount.

(4) Applicable Percentage - The percentage used to de-
termine the amount of the low income housing tax credit, as defined
more fully in the Code, §42(b).

(5) Applicant - Any Person and any Affiliate of such
Person, corporation, a partnership, joint venture, association, or other
that submits an Application to the Department requesting a tax credit
allocation pursuant to the Rules and the QAP. The Applicant is also
the Project Owner unless the Applicant transfers or assigns its interest
in the Project (which assignment can only occur with the consent
of the Department). Each Project Owner, and each of the Project
Owner’s successors in interest, shall be obligated to carry out the
commitments made to the Department by the Applicant.

(6) Application - An Application in the form prescribed
by the Department, including any required exhibits or other support-
ing materials, filed with the Department by a Project Owner request-
ing a low income housing tax credit allocation.

(7) Application Acceptance Period - That period of time
as published in the Texas Register during which Applications for tax
credits may be submitted to the Department.

(8) Application Round - The period beginning with the
start of the Application Acceptance Period and lasting until such time
as all available credits (as stipulated by the Department) are allocated,
provided that the Application Round not extend beyond the last day
of the calendar year. Applications for Projects which receive at least
50% of their financing from the proceeds of tax exempt bonds may
be submitted at any time during the year.

(9) Application Submission Procedures Manual - That
certain manual produced by the Department which sets forth pro-
cedures, forms, and guidelines for the filing of Applications for low
income housing tax credits, which manual may be amended from
time to time by the Department.

(10) Appraiser - A real estate professional certified or
licensed by the Texas Appraiser Licensing and Certification Board
who has satisfied continuing education requirements. The appraiser
must have, at a minimum, five (5) years appraisal experience,
preferably in the geographic area of the property to be appraised.
It is desirable, but not required, that the appraiser have a professional
designation or be an active member of a professional accredited
appraisal institution.

(11) Area Median Gross Income (AMGI) - The tenant
income requirements pursuant to the qualified low income housing
project requirements of the Code, §42(g).
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(12) Applicable Fraction - The fraction used to determine
the Qualified Basis of the qualified low income building, which is
the smaller of the Unit fraction or the floor space fraction, as defined
more fully in the Code, §42(c)(1).

(13) Beneficial Owner - A "Beneficial Owner" means:

(A) Any Person who, directly or indirectly, through
any contract, arrangement, understanding, relationship or otherwise
has or shares;

(i) voting power which includes the power to vote,
or to direct the voting as any other Person or the securities thereof;
and/or

(ii) investment power which includes the power to
dispose, or direct the disposition of, any Person or the securities
thereof.

(B) Any Person who, directly or indirectly, creates or
uses a trust, proxy, power of attorney, pooling arrangement or any
other contract, arrangement or device with the purpose or effect of
divesting such Person of Beneficial Ownership (as defined herein) of
a security or preventing the vesting of such Beneficial Ownership as
part of a plan or scheme to evade inclusion within the definitional
terms contained herein; and

(C) Any Person who has the right to acquire Beneficial
Ownership during the Compliance Period, including but not limited
to any right to acquire any such Beneficial Ownership;

(i) through the exercise of any option warrant or
right,

(ii) through the conversion of a security,

(iii) pursuant to the power to revoke a trust, discre-
tionary account or similar arrangement, or

(iv) pursuant to the automatic termination of a trust,
discretionary account, or similar arrangement.

(D) Provided, however, that any Person who acquires
a security or power specified in clauses (i), (ii) or (iii) of this
subparagraph, with the purpose or effect or changing or influencing
the control of any other Person, or in connection with or as
a participant in any transaction having such purpose or effect,
immediately upon such acquisition is deemed to be the Beneficial
Owner of thesecuritieswhich may be acquired through the exerciseor
conversion of such security or power. Any securities not outstanding
which are subject to options, warrants, rights or conversion privileges
as deemed to be outstanding for the purpose of computing the
percentage of outstanding securities of the class owned by such
Person but are not deemed to be outstanding for the purpose of
computing the percentage of the class by any other Person.

(14) Board - The governing Board of Directors of the
Department and may also denote as used in this chapter, the
Committee.

(15) Carryover Allocation - An allocation of current year
tax credit authority by the Department pursuant to the provisions of
the Code, §42(h)(1)(E) and Treasury Regulations, §1.42-6.

(16) Carryover Allocation Document - A document issued
by the Department to aProject Owner pursuant to §50.4(k) of this title
(relating to Applications; Environmental Assessments; Market Study;
Reservations; Notification; Commitments; Extensions; Carryover Al-
locations; Agreements and Elections; Extended Commitments).

(17) Carryover Allocation Procedures Manual - That cer-
tain manual produced by the Department which sets forth procedures,
forms, and guidelines for the filing of request for Carryover Alloca-
tions for low income housing tax credits, which said manual may be
amended from time to time by the Department.

(18) Code - The Internal Revenue Code of 1986, as
amended from time to time, together with any applicable regulations,
rules, rulings, revenue procedures, information statements or other
official pronouncements issued thereunder by the United States
Department of the Treasury or the Internal Revenue Service relating
to the Low Income Housing Tax Credit Program authorized by the
Code, §42, and as may be amended from time to time.

(19) Commitment Notice - A notice issued by the Depart-
ment to a Project Owner pursuant to §50.4(h) of this title (relating
to Applications; Environmental Assessments; Market Study; Commit-
ments; Extensions; Carryover Allocations; Agreements and Elections;
Extended Commitments) and also referred to as the "commitment".

(20) Compliance Period - With respect to a building, the
period of 15 taxable years, beginning with the first taxable year of
the Credit Period pursuant to the Code, §42(i)(1).

(21) Contractor - One who contracts for the construction,
or rehabilitation of an entire building or Project, rather than a portion
of the work. The Contractor hires subcontractors, such as plumbing
contractors, electrical contractors, etc., coordinates all work, and is
responsible for payment to the said subcontractors. This party may
also be referred to as the "general contractor".

(22) Control - (including the terms "controlling," "con-
trolled by, and/or "under common control with") the possession, di-
rectly or indirectly, of the power to direct or cause the direction of
the management and policies of any Person, whether through the
ownership of voting securities, by contract or otherwise, including
specifically ownership of more than 50% of the general partner in-
terest in a limited partnership, or designation as a managing general
partner or the managing member of a limited liability company.

(23) Cost Certification Procedures Manual - That certain
manual produced by the Department which sets forth procedures,
forms, and guidelines for the filing of requests for IRS Form 8609s
for Projects placed in service under the Low Income Housing Tax
Credit Program, which said manual may be amended from time to
time by the Department.

(24) Credit Period - With respect to a building within a
Project, the period of ten taxable years beginning with the taxable
year the building is placed in service or, at the election of the Project
Owner, the succeeding taxable year, asmore fully defined in theCode,
§42(f)(1).

(25) Declaration of Land Use Restrictive Covenants
(LURA) - An agreement between the Department, the Project Owner
and all successors in interest in the Project Owner which encumbers
the Project with respect to provisions stipulated in the Code,
§42, §§50.1-49.15 of this title (relating to Low Income Housing
Tax Credit Qualified Allocation Plan and Rules), and the Texas
Government Code, Chapter 2306 as may be amended from time
to time. The LURA includes an Extended Low Income Housing
Commitment Agreement.

(26) Department - The Texas Department of Housing and
Community Affairs, apublic and official governmental Department of
the State of Texas created and organized under the Texas Department
of Housing and Community Affairs Act, Texas Government Code,
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Chapter 2306 and Texas Civil Statutes, Article 4413(501) as amended
by the 73rd Legislature, Chapter 725 and 141.

(27) Development Team - All Persons or Affiliates thereof
which play(s) a material role in the development, construction,
rehabilitation, management and/or continuing operation of the subject
Property, which will include any consultant(s) hired by the Applicant
for the purpose of the filing of an Application for low income housing
tax credits with the Department.

(28) Difficult Development Area - Any area which is
so designated by the Secretary of the United States Department of
Housing and Urban Development (HUD) as an area which has high
construction, land, and utility costs relative to area median family
income.

(29) Eligible Basis - With respect to a building within a
Project, the building’ s Eligible Basis as defined in the Code, §42(d).

(30) Equity Gap - Thedifference between the total sources
of financing for the Project and the total Project costs that is to be
filled with the proceeds of the credit.

(31) Extended Low Income Housing Commitment Agree-
ment - An agreement between the Department, the project owner and
all successors in interest to the project owner concerning the extended
low income housing use of buildings within the project throughout
the extended use period as provided in the Code, §42(h)(6).

(32) Financial Statement - Document(s) which provides
information about the Applicant’s economic resources, claims against
those resources, and the interests of owners at specific dates as more
fully described in subparagraphs (A) through (D) of this definition.

(A) Statement of Financial Position/Balance Sheet - a
listing, as of a particular date, of all assets and claims against those
assets (liabilities). The difference is equity.

(B) Income Statement - a listing that relates to a
specific period of time, presenting an entity’ s results of operations.

(C) Statement of Retained Earnings - reports all
changes in retained earnings during the accounting period, reconciles
beginning and ending retained earning balances and provides a
connecting link between the income statement and the balance sheet.

(D) Cash Flow Statement - a report listing the changes
in an entity’ scash and cash equivalents, classified by principal sources
and uses, for a given period.

(33) General Projects - Any project which is not a
Qualified Nonprofit Project or is not under consideration in the Rural/
Prison set-aside as such terms are defined by the Department.

(34) General Pool - The pool of credits that have been
returned or recovered from prior years’ allocations or current year’s
Commitment Notices after the Board has made its initial allocation
of the current year’s available credit ceiling. General pool credits
will be used to fund Applications on the waiting list without regard
to set-aside.

(35) Governmental Entity - Includes federal or state
agencies, departments, boards, bureaus, commissions, authorities, and
political subdivisions, special districts and other similar entities.

(36) Historically Underutilized Businesses - Pursuant to
Texas Civil Statutes, Article 601b, §§1.02, 1.03, and 1.04, entitled
State Purchasing and General Services Act which is codified at Chap-
ter 2161, Texas Government Code, entitled Historically Underutilized
Businesses, a business in the form of a corporation, partnership or
joint venture which is at least 51% owned, or a sole proprietorship

which is 100% owned by a person or persons who have been histori-
cally underutilized due to their identification as a member of a certain
group. The following are the groups which will be considered pur-
suant to this definition:

(A) African Americans - persons having origins in any
of the Black racial groups of Africa;

(B) Hispanic Americans - persons of Mexican, Puerto
Rican, Cuban, Central or South American, or other Spanish or
Portuguese culture or origin, regardless of race;

(C) Asian-Pacific Americans - persons whose origins
are from Japan, China, Taiwan, Korea, Vietnam, Laos, Cambodia,
Philippines, Samoa, Guam, U.S. Trust Territories of the Pacific and
the Northern Marianas;

(D) Native Americans - persons who are American
Indians, Eskimos, Aleuts, or Native Hawaiians; or

(E) Women - includes all women of any ethnicity.

(37) Homeless Person - An individual or family that lacks
a fixed, regular, and adequate nighttime residence as more fully
defined in 24 Code of Federal Regulations, § 841.1, and as may
be amended from time to time.

(38) Housing Credit Agency - A governmental entity
charged with the responsibility of allocating low income housing tax
credits pursuant to the Code, §42. For the proposes of these Rules,
the Department is the sole "Housing Credit Agency" of the State of
Texas.

(39) Housing Credit Allocation - An allocation by the
Department to a Project Owner of low income housing tax credit
in accordance with §50.8 of this title (relating to Housing Credit
Allocations).

(40) Housing Credit Allocation Amount - With respect to
a Project or a building within a Project, that amount the Department
determines to be necessary for the financial feasibility of the Project
and its viability as a qualified low income housing Project throughout
the Compliance Period and allocates to the Project.

(41) HUD - The United States Department of Housing
and Urban Development, or its successor.

(42) Ineligible Building Types - Single family detached
housing (except as provided for in this definition), duplexes, and
triplexes shall not be included in tax credit developments. Fourplexes
are also prohibited unless they are developed in clusters of four or
more contiguous property under common ownership, management
and Control. Any project comprised of single family detached homes
of 35 units or less that is located within a city or county with a
population of not more than 20,000 or 50,000, respectfully, shall
not be considered an Ineligible Building Type. The proposed single
family units must be located on contiguous property under common
ownership, management and control of dispersed within existing
residential subdivisions. An existing Rural Project that is federally
assisted within the meaning of § 42 (d)6(B) of the Code and is under
common ownership, management and Control shall be considered as
Ineligible Building Type. For qualifying Rural Project, construction
activity must be rehabilitation only with no expansion to the existing
development. Rural Projects purchased from HUD will also qualify
as being federally assisted.

(43) Intermediary Costs - Costs associated with the sale
or use of tax credits to raise equity capital. Such costs include but
are not limited to syndication and partnership organization costs and
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fees, filing fees, broker commissions, related attorney and accounting
fees, appraisal, engineering, environmental site assessment, etc.

(44) IRS - The Internal Revenue Service, or its successor.

(45) Local Tax Exempt Organization - An entity which is
described in the Code, §501(c)(3) or (4), as thesecited provisions may
be amended from time to time, and which is registered or qualified to
conduct business in the State of Texas and/or the governmental unit
wherein the Project will be situated.

(46) Person - Means, without limitation, any natural
person, corporation, partnership, limited partnership, joint venture,
limited liability company, trust, estate, association, cooperative,
government, political subdivision, agency or instrumentality or other
organization of any nature whatsoever and shall include any group of
Persons acting in concert toward a common goal.

(47) Persons with Disabilities - A person who:

(A) has a physical, mental or emotional impairment
that;

(i) is expected to be of a long, continued and
indefinite duration,

(ii) substantially impedes his or her ability to live
independently, and

(iii) is of such a nature that the ability could be
improved by more suitable housing conditions, or

(B) has a developmental disability, as defined in sec-
tion 102(7) of the Developmental Disabilities Assistance and Bill of
Rights Act (42 U.S.C. 6001-6007).

(48) Prison Community - A city or town which is lo-
cated outside of a Metropolitan Statistical Area (MSA) or Primary
Metropolitan Statistical Area (PMSA) and was awarded a state prison
as set forth in the Reference Manual.

(49) Project - A low income rental housing Property the
owner of which represents that it is or will be a qualified low income
housing Project within the meaning of the Code, §42(g). With regards
to this definition, the "Project" is that Property which is the basis for
the Application for low income housing tax credits. May also be
referred to as the subject "property".

(50) Project Consultant -Any Person (without ownership
interest in the Project) who provides professional services relating to
the filing of an Application, Carryover Allocation Document, and/or
cost certification documents.

(51) Project Owner - Any Person or Affiliate thereof that
owns or proposes to develop the Project or expects to acquire Control
of the Project pursuant to a purchase contract satisfactory to the
Department.

(52) Property - The real estate and all improvements
thereon which are the subject of the Application (including all items
of personal property affixed or related thereto), whether currently
existing or proposed to be built thereon in connection with the
Application.

(53) Qualified Allocation Plan - An allocation plan ex-
ecuted by the Governor of the State of Texas which sets forth
the Threshold Criteria, Selection Criteria, priorities, preferences, and
compliance and monitoring as provided in the Code, §42(m)(1) and
as further provided in §50.3 through §50.8 of this title (relating
to State Housing Credit Ceiling, Applications; Environmental As-
sessments; Market Study; Commitments; Extensions; Carryover Al-

locations; Agreements and Elections; Extended Commitments, Set-
Asides, Commitments and Preferences, Threshold Criteria; Evalua-
tion Factors; Selection Criteria; Final Ranking; Credit Amount; Tax
Exempt Bond Financed Projects; Compliance Monitoring, Housing
Credit Allocations).

(54) Qualified Basis - With respect to a building within
a Project, the building’s Eligible Basis multiplied by the Applicable
Fraction, within the meaning of the Code, §42(c)(1).

(55) Qualified Census Tract - Any census tract which is so
designated by the Secretary of HUD and, for the most recent year for
which census data are available on household income in such tract,
in which 50% or more of the households have an income which is
less than 60% of the area median family income for such year.

(56) Qualified Market Analyst - A real estate appraiser
certified or licensed by the Texas Appraiser or Licensing and Certifi-
cation Board or a real estate consultant or other professional currently
active in the subject property’ s market area who demonstrates compe-
tency, expertise, and the ability to render a high quality written report.
The individual’s experience and educational background will provide
the general basis for determining competency as a Market Analyst.
Such determination will be at the sole discretion of the Department.
The Qualified Market Analyst must not be related to or Affiliated
with the Project Consultant, or the independent CPA employed for
certifying the 10% test and/or the final Project cost certification.

(57) Qualified Nonprofit Organization - An organization
that is described in the Code, §501(c)(3) or (4), as these cited
provisions may be amended from time to time, that is exempt from
federal income taxation under the Code, §501(a), that is not Affiliated
with or Controlled by a for profit organization, and includes as one
of its exempt purposes the fostering of low income housing within
the meaning of the Code, §42(h)(5)(C).

(58) Qualified Nonprofit Project - A Project in which a
Qualified Nonprofit Organization has Control (directly or through a
partnership or wholly-owned subsidiary) and materially participates
(within the meaning of the Code, §469(h), as may be amended
from time to time) in its development and operation throughout the
Compliance Period.

(59) Real Estate Owned (REO) Projects - Any existing
residential development that is owned or that is being sold by
an insured depository institution in default, or by a receiver or
conservator of such an institution, or is a property owned by HUD,
Federal National Mortgage Association (Fannie Mae), Federal Home
Loan Mortgage Corporation (Freddie Mac), federally chartered bank,
savings bank, savings and loan association, Federal Home Loan Bank
or a federally approved mortgage company or any other federal
agency.

(60) Reference Manual - That certain manual, and any
amendments thereto, produced by the Department which sets forth
reference material pertaining to the Low Income Housing Tax Credit
Program.

(61) Rehabilitation Expenditure - Amounts incurred in
connection with the rehabilitation which the Project Owner represents
to be "Rehabilitation Expenditures" within the meaning of the Code,
§42(e)(2).

(62) Residential Development - Any Project that is com-
prised of at least one "Unit" as such term is defined in this title.

(63) Rules - The Department’s low income housing tax
credit Rules, §§50.1-50.15 of this title (relating to Low Income Hous-
ing Tax Credit Qualified Allocation Plan and Rules) excluding §50.3
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through §50.8 of this title (relating to State Housing Credit Ceiling,
Applications; Environmental Assessments; Market Study; Commit-
ments; Extensions; Carryover Allocations; Agreements and Elections;
Extended Commitments, Set-Asides, Commitments and Preferences,
Threshold Criteria; Evaluation Factors; Selection Criteria; Final Rank-
ing; Credit Amount; Tax Exempt Bond Financed Projects; Compli-
ance Monitoring, Housing Credit Allocations).

(64) Rural Project - A Project located within an area
which:

(A) is situated outside the boundaries of a PMSA or
MSA; or

(B) is situated within the boundaries of a PMSA or
MSA if it has a population of not more than 20,000 and does not
share boundaries with an urbanized area; or

(C) is located in an area that is eligible for funding by
TxRD.

(65) Selection Criteria - Criteria used to determine hous-
ing priorities of the State under the Low Income Housing Tax Credit
Program.

(66) Small Development - A Project consisting of not
more than ten single-family detached Units or 35 multifamily Units,
which is not a part of, or contiguous to, a larger Project.

(67) Special Housing Project - Any Project developed
specifically for Special Housing Need Groups, including mental
health/mental retardation Projects, group homes, housing for the
homeless, transitional housing, elderly Projects, congregate care
facilities, projects for persons with HIV/AIDS, or as otherwise defined
in the State Consolidated Plan.

(68) State Housing Credit Ceiling - The limitation im-
posed by the Code, §42(h), on the aggregate amount of housing credit
allocations that may be made by the Department during any calendar
year, as determined from time to time by the Department in accor-
dance with the Code, §42(h)(3).

(69) Sustaining Occupancy - The figure at which occu-
pancy income is equal to all operating expenses and mandatory debt
service requirements for a Project.

(70) Threshold Criteria - Criteria used to determine the
Project’s qualifications which are the minimum level of acceptability
for consideration under the Low Income Housing Tax Credit Program.

(71) Total Housing Development Cost - The total of all
costs incurred or to be incurred by the Project Owner in acquiring,
constructing, rehabilitating and financing a Project, as determined
by the Department based on the information contained in the Project
Owner’s Application. Such costs includeIntermediary Costs, reserves
and any expenses attributable to commercial areas. Projects which
include commercial space must allocate the relative portion of
all applicable expenses to the commercial space and exclude the
same from Total Housing Development Costs. In determining the
Equity Gap calculation, the Department will not deduct from the
Project’s sources of funds the amount of financing associated with
the commercial use, unless such financing specifically identifies in its
terms that it is being provided for the commercial use.

(72) Town Home - Each Town Home living unit is one
of a group of no less than four units that are adjoined by common
walls. Town Homes shall not have more than two walls in common
with adjacent units. Town Homes shall not have other units above
or below another unit. Town Homes shall not share a common back
wall. Town Homes shall have individual exterior entries.

(73) TxRD - The Rural Development (RD) services of the
United States Department of Agriculture (USDA) serving the State
of Texas (formerly known as TxFmHA) or its successor.

(74) Unit - Any residential rental unit in a Project
consisting of an accommodation containing separate and complete
physical facilities and fixtures for living, sleeping, eating, cooking
and sanitation. The term "Unit" includes a single room occupancy
housing unit used on a non-transient basis.

§50.3. State Housing Credit Ceiling.

(a) The Department shall determine the State Housing Credit
Ceiling for each calendar year as provided in the Code, §42(h)(3)(C).

(b) The Department shall publish each such determination in
the Texas Register within 30 days after notification by the Internal
Revenue Service.

(c) The aggregate amount of Housing Credit Allocations
made by the Department during any calendar year shall not exceed
the State Housing Credit Ceiling for such year as provided in the
Code, §42.

§50.4. Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments.

(a) Any Project Owner requesting a Housing Credit Alloca-
tion for aProject must submit an Application to theDepartment which
Application shall be originally executed by the Project Owner. This
Application shall contain full and complete information as to each
item specified in the Application Submission Procedures Manual, as
amended. The Department is also authorized to request the Project
Owner to provide any additional information it deems relevant as
clarification to the Application. Failure to provide any required in-
formation either in the Application Submission Procedures Manual or
otherwise required by the Department will result in the Application
being deemed incomplete and not accepted for filing. The Depart-
ment will require, as a part of a completed Application, information
to be submitted by the Project Owner which identifies the number
of HUBs to be used in the development and/or continuous operation
of the Project, in a form specified within the Application Submission
Procedures Manual. Further, the Department will require the Project
Owner to supply sufficient documentation which will represent the
means by which these HUBs were or are to be selected. The Project
Owner is also advised that the Department will be requesting infor-
mation pertaining to the use of HUBs in the actual development of
the Project at the time of final allocation of tax credits, pursuant to
§50.8(c) of this title (relating to Housing Credit Allocations).

(b) As part of the complete Application the Applicant must
submit the most current Phase I Environmental Assessment of the
subject Property, dated not more than 12 months prior to the first day
of the Application Acceptance Period. In the event that a Phase I
Environmental Assessment on the Project is older than 12 months,
the Project Owner may supply the Department with an update letter
from the Person or organization which prepared the initial assessment;
provided, however, that the Department will not accept any Phase I
Environmental Assessment which is more than 24 months old. An
environmental report that is not submitted with the Application will
result in the Application being deemed incomplete and not accepted
for filing.

(1) This environmental assessment should be conducted
and reported in conformity with the standardsof the American Society
for Testing and Materials (ASTM) and such other recognized industry
standards as a reasonable person would deem relevant in view of the
Property’s anticipated use for human habitation. The environmental
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assessment shall be conducted by an environmental or professional
engineer and be prepared at the expense of the Project Owner. The
report must include, but is not limited to:

(A) a review of records, interviews with people knowl-
edgeable about the Property;

(B) a certification that the environmental engineer has
conducted an inspection of theProperty, the building(s), and adjoining
Properties, as well as any other industry standards concerning the
preparation of this type of environmental assessment;

(C) a noise study is recommended for developments
located in close proximity to industrial zones, major highways, active
rail lines and civil and military airfields;

(D) a copy of the current FEMA Flood Map encom-
passing the site and a determination of the flood risk for the proposed
development; and

(E) the report should include a statement that clearly
states that the person or company preparing the environmental
assessment will not materially benefit from the development in any
other way than receiving a fee for the environmental assessment.

(2) If the report recommends further studies or establishes
that environmental hazards currently exist on the Property, or are
originating off-site but would nonetheless affect the Property, the
Project Owner must act on such a recommendation or provide either
a plan for the abatement or elimination of the hazard. Evidence of
action or a plan for the abatement or elimination of the hazard must
be presented upon Application submittal.

(3) Projects which have had a Phase II Environmental
Assessment performed and hazards identified, the Project Owner is
required to maintain a copy of said assessment on site available for
review by all persons which either occupy theProperty or are applying
for tenancy.

(4) Projects whose funds have been obligated by TxRD
will not be required to supply this information; however, the
Project Owners of such Projects are hereby notified that it is their
responsibility to ensure that the Property is maintained in compliance
with all state and federal environmental hazard requirements.

(5) Those Projects which have or are to receive first lien
financing from HUD may submit HUD’ s environmental assessment
report, provided that it conforms with the requirements of this
subsection.

(c) The Market Study required by the Department shall com-
ply with the Uniform Standards of Professional Appraisal Practice
paragraphs (1)-(2) of this subsection and, the Market Analysis and
Appraisal Policy provided in the Reference Manual. The Market
Study shall be prepared for the Department at the expense of the
Project Owner. The Market Study shall follow the format of and
contain at a minimum, the information required by the Market Anal-
ysis and Appraisal Policy. If any of the required information in the
Market Analysis and Appraisal Policy is not obtainable, the Market
Analyst shall provide a statement to such effect and offer an alterna-
tive analysis intended to address the applicable question.

(1) A Market Study (must be prepared by a Qualified
Market Analyst as described in this QAP and Rules and in the Market
Analysis and Appraisal Policy). This Qualified Market Analyst shall
be independent of the Project Owner. A Market Study, is required as
part of the complete Application, unless the Project has an obligation
of TxRD funds. Projects whose funds have been obligated by
TxRD are not required to provide the Department with a market

study; provided that the Department may request information with
respect to the operating expenses, proposed new construction or
rehabilitation cost or other information. The market study should
not be updated more than six months prior to the first day of the
Application Acceptance Period. In the event that a Market Study
on a Project is older than six months, a Project Owner may supply
the Department with an updated Market Study from the entity or
organization which prepared the initial report. The Department will
not accept any Market Study more than 12 months old.

(2) The Department may determine from time to time
that information not requested in the Market Analysis and Appraisal
Policy will be relevant to the Department’ s evaluation of the
need for the Project and the allocation of the requested Housing
Credit Allocation Amount. The Department may request additional
information from the Market Analyst to meet this need.

(3) A written opinion is required from the Qualified
Market Analyst who prepared the Market Study required under
paragraph (1) of this subsection, stating that:

(A) the projected Total Housing Development Costs
of the proposed Project do or do not appear to be reasonable. The
Qualified Market Analyst must provide theDepartment with sufficient
documentation to support his/her conclusion with regards to the
reasonableness of the projected development costs;

(B) the projected Total Operating Costs of the pro-
posed Project do or do not appear to be reasonable. The Qualified
Market Analyst must provide the Department with sufficient docu-
mentation to support his/her conclusions with regards to the reason-
ableness of the projected operating costs;

(C) the proposed Project, in light of the vacancy and
absorption rates for the applicable market area and/or any applicable
submarket area, is or is not likely to result in an unreasonably high
vacancy rate for comparable Units within the market area and/or
any applicable submarket area (i.e., standard, well maintained Units
within such market area that are reserved for occupancy by low
and very low income tenants). The Qualified Market Analyst must
provide the Department with sufficient documentation to support his/
her conclusion with regard to the effects of the Project’ s development
on the vacancy rates for comparable Units within the market area and/
or any applicable submarket area;

(D) the projected initial rents for the Project are or are
not below the rental range for comparable Projects within the market
area. The Qualified Market Analyst must provide the Department
with sufficient documentation to support his/her conclusion with
respect to the data on comparable rents in the Project’ s market area;
and

(E) Project reserves are or are not adequate to cover
operating shortfalls until the Project achieves Sustaining Occupancy.
The Qualified Market Analyst must provide the Department with
sufficient documentation to support his/her conclusions with regards
to the adequacy of the Project reserves.

(4) All Applicants shall acknowledge by virtue of filing
an Application that the Department shall not be bound by any such
opinion or the Market Study itself, and may substitute its own analysis
and underwriting conclusions for those submitted by the Qualified
Market Analyst.

(d) A Project Owner may file an Application at any time
during the Application Acceptance Period(s), as published from time
to time by the Department in the Texas Register. Applicants which
submit the Application prior to the close of the published Bonus
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Period will be notified of Threshold Criteria deficiencies to allow
for corrective action. Applicants must submit the documentation
required to correct the deficiency within 10 working days from
the receipt of such notice. Only one opportunity to supply the
required documentation will be granted. Applications with corrected
deficiencies will not be eligible for the Selection Criteria points
associated with the bonus period. Applications submitted after the
close of the Bonus Period that show material deficiencies will be
terminated per §50.4(c)(3)(e) of this Qualified Allocation Plan and
the Project Owners will only have the opportunity to re-apply if the
Application Acceptance Period is stil l open.

(e) An Application that does not fulfill the requirements of
this Qualified Allocation Plan and Rules and the current Application
Submission Procedures Manual will be deemed not to have been
timely filed and the Department shall not be deemed to have accepted
the Application. The Department may, at its sole discretion, request
supplemental information from an Applicant to clarify information
contained in previously submitted documentation. The department
may place additional time constraints for the timely filing of such
documentation.

(f) The Department will not recommend an Application for
funding if it includes a member of the Development Team who has
been, or is:

(1) barred, suspended, or terminated from procurement in
a state or federal program or who is listed in the List of Parties
Excluded from Federal Procurement or Nonprocurement Programs,
whether in the hard copy or electronic form;

(2) convicted within the past five years, under indictment
for or is on probation for a state or federal crime involving fraud,
bribery, theft, misrepresentations of material facts, misappropriation
of funds, or other similar criminal offenses;

(3) subject to enforcement action under state or federal
securities law, or is the subject of an enforcement proceeding with a
state or federal agency or another governmental entity unless any such
action has been concluded and no adverse action or finding (or entry
into a consent order) has been taken with respect to such member; or

(4) active in the ownership or management of any other
low income housing tax credit Property (or any Property pursuant
to an affordable housing program administered by a local, state or
federal entity) that is or was materially out of compliance with the
rules or regulations of the appropriate regulatory authority. The
Department may recommend an Application whose Development
Team member is working to remedy the condition of non compliance
under a plan which was agreed to in writing by the appropriate
regulatory entity. If such a problem exists, it should be clearly
identified in Exhibit 106 and a copy of the executed remediation
plan should be provided. If the Department is the regulatory entity,
then the remediation plan entered into with the Compliance Division
should be submitted.

(g) After eligible Applications have been evaluated, ranked
and underwritten in accordance with the QAP and the Rules the
Department shall makeits recommendationsto theCommittee and the
Board at their next meeting for the issuance of Commitment Notices.

(h) The Board’s decisions shall be based upon its evaluation
of the Project’ s consistency with the criteria and requirements set
forth in the QAP and the Rules. In making a determination to allocate
tax credits, the Department and Board shall be authorized not to rely
solely on the number of points scored by an Applicant. They shall in
addition, be entitled to take into account, as appropriate, such factors
as Project feasibility, underwriting, concentration of low income

Projects within specific markets or submarkets, geographic dispersion
of multifamily housing in any particular market or submarket, as well
as dispersion of the credits on a state-wide basis, site conditions,
the experience of the Development Team, the type of housing being
proposed and/or the Project’ s impact on the Low Income Housing
Tax Credit Program’ s goals and objectives as stated in the QAP and
the Rules and as otherwise provided under this chapter. The Board
shall authorize the Department to allocate credits among as many
different entities as practicable without diminishing the quality of the
housing that is built.

(1) If the Board approves the Application, the Department
will issue a Commitment Notice to the Project Owner which:

(A) shall confirm that the Board has approved the
Application;and

(B) shall state the Department’ s commitment to make
a Housing Credit Allocation to the Project Owner in a specified
amount, subject to the feasibility determination described at §50.8(a)
of this title (relating to Housing Credit Allocations), compliance by
the Project Owner with the remaining requirements of this chapter,
and any other conditions set forth therein by the Department. This
Commitment Notice shall expire on the date specified therein, unless
the commitment has been accepted and the conditions to receipt of
an allocation set forth therein shall have been met.

(2) The Department shall notify, in writing, the mayor or
other equivalent chief executive officer of the municipality in which
the Property is located informing him/her of the Boards issuance of
a Commitment Notice.

(3) If the Board disapproves or fails to act upon the
Application, theDepartment shall issue to theProject Owner awritten
notice stating the reason(s) for the Board’s disapproval or failure to
act.

(i) A Project Owner may request that the Department extend
the expiration date of a Commitment Notice which has not expired
or the date for the submission of the Carryover Allocation Document
by submitting a written request for such action, accompanied by the
extension fee specified in §50.11 of this title (relating to Program
Fees). The request shall specify the term of the extension requested
and the reason(s) why the Project Owner has been unable to satisfy
the requirements of this chapter prior to the original expiration date.
The Department, in its sole discretion, may consider and grant such
extension requests; provided, however, that in no event shall the
expiration date of a Commitment Notice be extended beyond the
last business day of the applicable calendar year.

(j) A Project Owner must indicate acceptance of the Depart-
ment’s offer of a commitment of tax credit authority by executing
the Commitment Notice and paying the commitment fee specified in
§50.11 of this title (relating to Program Fees) prior to the expiration
date set forth in the notice. Together with or following the Project
Owner’s acceptance of the commitment, the owner may request the
Department to execute an Agreement and Election Statement, in the
form prescribed by theDepartment, for the purpose of fixing the appli-
cable credit percentage for the Project as that for the month in which
the commitment was accepted, as provided in the Code, §42(b)(2).
Upon receipt of a duly dated and executed Agreement and Election
Statement and the accepted Commitment Notice, if the Project Owner
is in compliance with the Rules of this chapter, the Department shall
execute the Agreement and Election Statement and return a copy to
the Project Owner. The Agreement and Election Statement shall be
executed by the Project Owner no later than five days after the end of
the month in which the offer of commitment was accepted. Current
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Treasury Regulations, §1.42-8(a)(1)(v), suggest that in order to per-
mit a Project Owner to make an effective election to fix the applicable
credit percentage for a Project, the Commitment Notice must be ex-
ecuted by the Department and the Project Owner in the same month.
The Department will cooperate with a Project Owner, as needed, to
assure that the Commitment Notice can be so executed.

(k) Prior to the expiration of the Commitment Notice a
Project Owner who has been issued a Commitment Notice may
request the Department to execute a Carryover Allocation Document.
The Carryover Allocation must be properly completed, signed,
dated and notarized by the Project Owner and delivered to the
Department along with any and all other documentation prescribed
in the Carryover Allocation Procedures Manual, as amended. The
commitment fee as specified in §50.11 of this title (relating to
Program Fees) must be received by the Department prior to the
processing of any Carryover Allocation Documentation.

(l) If the entire State Housing Credit Ceiling for the appli-
cable calendar year has been, committed or allocated in accordance
with this chapter, the Department shall place all remaining Applica-
tions which have satisfied all Threshold Criteria on a waiting list. All
such waiting list Applications will be weighed one against the other
and a priority list shall be developed by the Department and approved
by the Committee. If at any time prior to the end of the Applica-
tion Round, one or more Commitment Notices expire and a sufficient
amount of the State Housing Credit Ceiling becomes available, the
Department shall issue a Commitment Notice to Applications on the
waiting list in order of priority. In the event that the Department
makes a Commitment Notice or offers a commitment within the last
month of the calendar year, it will require immediate action by the
Applicant to assure that an allocation or Carryover Allocation can be
issued before the end of that same calendar year.

(m) Within 15 business days of the date an Application is
received, the Department shall notify in writing the mayor or other
equivalent chief executive officer of the municipality, if the Project or
a part thereof is located in a municipality; otherwise the Department
shall notify the chief executive officer of the county in which the
Project or a part thereof is located, to advise such individual that the
Project or a part thereof will be located in his/her jurisdiction and
request any comments which such individual may have concerning
such Project. Such comments shall be part of the documents required
to be reviewed by the Board under this subsection if received by
the Department within 30 days after receipt of such certified mail
notification to said individual; otherwise, if comments are received
by the Department after 30 days, same may be reviewed at the
discretion of the Board under this subsection. If the local municipal
authority expresses opposition to the Project, the Department will
give consideration to the objections raised and will visit the proposed
site or Project within 30 days of notification.

(n) The Department shall give notice of a proposed project to
the state representative and state senator representing the area where
a project would be located. The state representative or senator may
hold a community meeting at which the Department shall provide
appropriate representation.

(o) Prior to the Department’s issuance of the IRS Form
8609 declaring that the Project has been placed in service for
purposes of the Code, §42, Project Owners must date, sign and
acknowledge before a notary public a LURA and send the original to
the Department for execution. The Project Owner shall then record
said LURA, along with any and all exhibits attached thereto, in the
real Property records of the county where the Project is located and
return the original document, duly certified as to recordation by the

appropriate county official, to the Department. If any liens (other
than mechanics’ or materialmen’ s liens) shall have been recorded
against the Project and/or the Property prior to the recording of
the LURA, the Project Owner shall obtain the subordination of
the rights of any such lienholder, or other effective consent, to the
survival of certain obligations contained in the LURA following the
foreclosure of any such lien. Receipt of such certified recorded
original LURA by the Department is required prior to issuance of
IRS Form 8609. A representative of the Department shall physically
inspect the Property for compliance with the Application and the
representatives, warranties, covenants, agreements and undertakings
contained therein before the IRS Form 8609 is issued.

§50.5. Set-Asides, Commitments and Preferences.

(a) At least 10% of the State Housing Credit Ceiling for each
calendar year shall be allocated to Qualified Nonprofit Projects which
meet the requirements of the Code, §42(h)(5). Such organizations
may compete in only one of the following set-asides:

(1) Non Profit 10%;

(2) Rural Projects/Prison Communities 15%; or

(3) General Projects 75%.

(b) TheDepartment may redistribute the credits depending on
the level of demand exhibited during the Allocation Round; provided
that no more than 90% of the State’s Housing Credit Ceiling for the
calendar year may go to Projects which are not Qualified Nonprofit
Projects. The Department will reserve 25% of the 15% Rural
Projects/Prison Communities set-aside for projects financed through
Rural Development (TxRD) (formerly Farmer’s Home). Should there
not be sufficient qualified applications submitted for the TxRD set-
aside, then the allocations would revert back to the Rural Projects/
Prison Communities set-aside pool. Information concerning the
appropriate set-aside for each Application Round will be published
in the Texas Register. Applicants may submit only one Application
for each site.

(c) No Commitment Notice shall be issued with respect to
any Project, the total development cost of which, as determined by
the Department, or the acquisition, construction or rehabilitation cost
of which exceed the limitations established from time to time by the
Department and the Board as more specifically provided for within
the Reference Manual. The Department will reduce the Applicant’s
estimate of developer’s and/or Contractor fees in instances where
these fees are considered excessive, as more specifically provided for
within the Application Submission Procedures Manual, as amended.
In the instance where the Contractor is an Affiliate of the Project
Owner and both parties are claiming fees, Contractor’ s overhead,
profit, and general requirements, the Department will reduce the total
fees estimated to a level that it deems appropriate. Further, the
Department shall deny or reduce the amount of low income housing
tax credits on any portion of costs which it deems excessive or
unreasonable. The Department also may require bids in support of
the costs proposed by any Applicant.

(d) The Department may, at any time and without additional
administrative process, determine to award credits to projects previ-
ously evaluated and awarded credits if it determines that such previ-
ously awarded credits are or may be invalid and the owner was not
responsible for such invalidity. To the maximum extent feasible, the
Department will use credits carried forward from the prior year or
recovered during the current year to make awards pursuant to sub-
paragraphs (a)-(d) of this section.

§50.6. Threshold Criteria; Evaluation Factors; Selection Criteria;
Final Ranking; Credit Amount; Tax Exempt Bond Financed Projects.
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(a) Threshold Criteria. To have an Application considered
for Selection Criteria, a Project Owner must first supply all required
information and demonstrate that the Project meets all of the
requirements of the Threshold Criteria set forth as follows and
as more specifically provided for in the Application Submission
Procedures Manual, as amended. Applications not meeting Threshold
Criteria may be terminated as otherwise provided under this chapter.
No Ineligible Building Types will be considered for allocation of tax
credits under this QAP and the Rules, and thus Ineligible Building
Types do not satisfy Threshold Criteria. Project Owners whose
Applications do not meet Threshold Criteria will be so informed in
writing. The following are the Threshold Criteria that are mandatory
requirements at the time of Application submission:

(1) EXHIBIT 101. Label as EXHIBIT 101, the following
documents:

(A) A letter from the design architect specifying the
type of amenities proposed for the development. If fees in addition
to rent are charged for amenities reserved for an individual tenant’s
use (i.e. covered parking, storage), then the amenity may not be
included among those provided to satisfy this exhibit. Therefore, the
letter must clearly indicate those amenities for which fees may be
collected. Projects larger than 35 units must provide at least four of
the following amenities. Small Developments (35 Units or less) and
Special Housing Projects must provide at least two of the following
amenities:

(i) full perimeter fencing with controlled gate ac-
cess;

(ii) designated playground and equipment;

(iii) community laundry room/laundry hook-up in
Units;

(iv) furnished community room;

(v) recreation facilities;

(vi) public telephone(s) available to tenants 24
hours a day;

(vii) on-site day care, senior center, or community
meals room;

(viii) storage areas;

(ix) computer facilities; or

(x) covered parking.

(B) All of the architectural drawings requested in
clause (i) through (iii) of this subparagraph must be submitted. While
full size design or construction documents are not required, the
drawings should have a scale and/or show the dimensions:

(i) a site plan;

(ii) typical floor and unit plans of residential and
common area buildings. The net rentable area as calculated in Exhibit
2A of the Reference Manual should be clearly stated on each unit
floor plan; and

(iii) typical elevations of residential and common
area buildings. Elevations should include a percentage estimate of
exterior composition, i.e. 50% brick, 50% siding.

(C) Original photographs of the development site and
the surrounding area. Rehabilitation projects must also submit
original photographs of the existing signage, buildings, amenities and
interior photographs.

(D) A letter from the design architect specifying that
the Project will adhere to the Texas Property Code relating to security
devices and other applicable requirements for residential tenancies.

(2) EXHIBIT 102. Label as EXHIBIT 102, the completed
"New Construction and Rehabilitation Breakdown" form provided
in the Application Submission Procedures Manual. Rehabilitation
developments must establish that the rehabilitation will be substantial
and will involve at least $6,000 per unit in direct hard costs.
Additionally, all rehabilitation Projects must provide a detailed
work write-up/physical assessment report prepared by a registered
architect, professional engineer or general Contractor. The work
write-up/physical assessment report must detail the scope of work
to be performed throughout the rehabilitation and must specify the
estimated cost associated with each item of work to be performed.

(3) EXHIBIT 103. There shall exist evidence of readiness
to proceed in theform of at least one of the items under subparagraphs
(A)-(E) of this paragraph:

(A) Label as EXHIBIT 103(A), evidence of site con-
trol through one of the following:

(i) a recorded warranty deed in the name of the
ownership entity, or entities which comprise the Applicant;

(ii) a contract for sale or lease (the minimum term
of the lease must be at least 45 years) in the name of the ownership
entity, or entities which comprise the Applicant which is valid for the
entire period the development is under consideration for tax credits
or at least 90 days, whichever is greater; or

(iii) an exclusive option to purchase in the name of
the ownership entity, or entities which comprise the Applicant which
is valid for the entire period the development is under consideration
for tax credits or at least 90 days, whichever is greater.

(B) Label as EXHIBIT 103(B), evidence of current
and appropriate zoning in the form of a letter from the appropriate
municipal authority. In lieu of such documentation the Applicant
must submit evidence that a rezoning request has been filed with the
appropriate municipal authority as of the date of submission of the
Application. Any commitment of tax credits to the Applicant will
be contingent upon proper rezoning prior to Carryover Allocation.
If zoning is not required, the Applicant must submit a letter from
the local municipal/county authority so stating. If the Property
is currently a non-conforming use as presently zoned, provide the
following:

(i) a detailed narrative of the nature of non-
conformance;

(ii) the applicable destruction threshold;

(iii) owners rights to reconstruct in the event of
damage; and

(iv) penalties of noncompliance.

(C) Label as EXHIBIT 103(C), evidence of the avail-
ability of all necessary utilities/services to the development site. Ex-
hibits must be in the form of a letter from the appropriate municipal
provider/local service provider, or in the form of the last monthly bill
which must clearly identify the development by name and address. If
util ities are not already accessible, then the letter must clearly state
an estimated time frame for provision of the utilities and an estimate
of the infrastructure cost that will be borne by the developer. Letters
from the appropriate provider must not be older than 12 months from
the first day of the Application Acceptance Period. If utilities are
not already accessible (undeveloped areas), the letter should not be
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older than 3 months from the first day of the Application Acceptance
Period. Necessary utilities are GAS/ELECTRIC, TRASH, WATER,
and SEWER.

(D) Label as EXHIBIT 103(D), evidence of permanent
financing in only one of the following forms:

(i) bona fide permanent financing in place as evi-
denced by a valid and binding loan agreement and a deed(s) of trust
in an amount not less than the projected liens to be placed upon the
Project upon completion of construction in the name of the owner-
ship entity which identifies the mortgagor as the Applicant or entities
which comprise the general partner;

(ii) bona fide commitment or term sheet issued by a
lending institution or mortgage company that is actively and regularly
engaged in the business of lending money which is addressed to the
ownership entity, or entities which comprise the Applicant and which
has been executed and accepted by both parties (the term of the loan
must be for a minimum of 15 years with a 25 year amortization); or

(iii) if the development will be financed through
owner contributions, provide a letter from an independent CPA
verifying the capacity of the Applicant to provide the proposed
financing and that funds are committed solely for such purpose with a
letter from the Applicant’s bank or banks confirming that such funds
have been provided for or deposited in a separate account at said
bank(s).

(E) Label as EXHIBIT 103(E), either:

(i) a copy of the current title policy which shows
that the ownership of the land/Project is vested in the exact name of
the Applicant, or entities which comprise the Applicant; or

(ii) a copy of a current title commitment with the
proposed insured matching exactly the name of the Applicant or
entities which comprise the Applicant and the title of the land/Project
vested in the name of the exact name of the seller as indicated on the
sales contract.

(4) EXHIBIT 104. Label as EXHIBIT 104, evidence of
pre-Application notification by the Applicant to the local chief exec-
utive officer(s) (i.e., mayor and county judge), state senator, and state
representative of the locality of thedevelopment. The pre-Application
notification will consist of a letter which at least includes the text de-
scribed in Exhibit 113. Evidence of such notification shall be a copy
of the letter sent to the official and proof of delivery in the form of
a certified mail receipt, overnight mail receipt, or confirmation letter
from said official. Proof of notification should not be older than three
months from the first day of the Application Acceptance Period.

(5) EXHIBIT 105. Using Exhibit 105 in the Application
Submission Manual, provide a current financial statement for each
Applicant (as defined in the QAP). Applicant’ s statement must not be
older than 12 months from the first day of the Application Acceptance
Period. If submitting partnership and corporate financials in addition
to the individual statements, the certified financial statements should
not be older than 90 days.

(6) EXHIBIT 106. must contain all of the following
documentation:

(A) a chart which clearly illustrates the complete
organizational structure of the Project Owner. This chart should
provide the names and ownership percentage of all entities and
sub-entities with an ownership interest in the development. The
percentage ownership of all Persons in Control of these entities and
sub-entities must also be clearly defined;

(B) the original copy of the completed and executed
Previous Participation and Background Certification Form, Exhibit
106(A), which is provided as part of the Application Submission
Procedures Manual. This form must be completed with respect to
the ownership entity, general partner, general contractor and their
principals; and

(C) the Authorization To Release Credit Information,
Exhibit 106(B), which is provided as part of the Application
Submission Procedures Manual must be completed by all Persons
in Control of the Applicant.

(7) EXHIBIT 107. Label as EXHIBIT 107, a current rent
roll for occupied Projects undergoing rehabilitation. The rent roll
must disclose terms and rate of the lease, rental rates offered at the
date of the rent roll, Unit mix, tenant names or vacancy, dates of
first occupancy and expiration of lease. Vacant and proposed new
construction Projects are exempt from this requirement.

(8) EXHIBIT 108. Label as EXHIBIT 108, for new con-
struction and rehabilitation developments, a 15-year proforma esti-
mate of operating expenses and supporting documentation used to
generate projections (excerpts from the market study, operating state-
ments from comparable properties, etc.). Rehabilitation developments
must also submit historical monthly operating statements of the sub-
ject development for 12 consecutive months ending not more than
45 days prior to the first day of the Application Acceptance Period.
In lieu of the monthly operating statements, two annual operating
statement summaries may be provided. If 12 months of operating
statements or two annual operating summaries can not be obtained,
then the monthly operating statements since the date of acquisition
of the development and any other supporting documentation used to
generate projections may be provided.

(9) EXHIBIT 109. Label as EXHIBIT 109 on the cover
page only, a Market Study addressing all items listed in §50.4(c)
of this title (relating to Applications; Environmental Assessments;
Market Study; Commitments; Extensions; Carryover Allocations;
Agreements and Elections; Extended Commitments) and/or required
by the Reference Manual.

(10) EXHIBIT 110. Label as EXHIBIT 110 on the cover
page only, a Phase I Environmental Study prepared in accordance
with §50.4(c) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments).

(11) EXHIBIT 111. Label as EXHIBIT 111, for Appli-
cants seeking credits from the Non Profit Set-Aside, all of the follow-
ing documents that confirm that the Applicant is a Qualified Nonprofit
Organization pursuant to Code, §42(h)(5)(C):

(A) an IRS determination letter which states that the
Qualified Nonprofit Organization is a 501(c)(3) or (4) entity;

(B) if the Project involves a joint-venture between a
Qualified Nonprofit Organization and a for-profit entity, an agreement
which shows that the nonprofit organization Controls the Project
(directly or indirectly) and will materially participate (within the
meaning of the Code §469(h) in the development and operation of
the Project throughout the Compliance Period;

(C) a current list of all directors and officers of the
nonprofit organization, along with information pertaining to their
primary occupations and disclosing any relationship; as an Affiliate or
otherwise, with other members of the Applicant and/or any members
or Affiliate of the Development Team, including any market analyst,
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CPA, appraiser, or other professional performing any services with
respect to the Project and/or the subject Property; and

(D) a copy of the articles of incorporation of the
nonprofit organization which specifically states the fostering of
affordable housing is one of the entities exempt purposes.

(12) EXHIBIT 112. Label as EXHIBIT 112, for Appli-
cants applying for acquisition credits or if the Applicant is affiliated
with the seller, all of the following documentation:

(A) an appraisal, which complies with the Market
Analysis & Appraisal Policy provided in the ReferenceManual, of the
Property separately stating the value of the land and the improvements
where applicable;

(B) a valuation report from the county tax appraisal
district; and

(C) a bona fide valid contract verifying the acquisition
cost and clearly identifying the selling Persons or entities, and
details any relationship between the seller and the Applicant or any
Affiliation with the Development Team, Qualified Market Analyst or
any other professional or other consultant performing services with
respect to the Project.

(13) EXHIBIT 113. Label as EXHIBIT 113, a copy of
the public notice published in a widely circulated newspaper in the
area in which the proposed development will be located. Such notice
must run at least twice within a two week period, except on holidays,
prior to the submission of the Application to the Department. The
notice must be prepared in accordance with the guidelines established
in the Application Submission Procedures Manual. Such notice can
not be older than 3 months from the first day of the Application
Acceptance Period.

(14) EXHIBIT 114. This exhibit must be the original
copy of the completed and executed General Contractor Certification
Form provided as part of the Application Submission Procedures
Manual.

(b) Evaluation Factors. The Department will consider Appli-
cations for a housing credit allocation using the evaluation and point
system described in this subsection and in the Application Submis-
sion Procedures Manual.

(1) Applications will be initially evaluated against the
Threshold Criteria as they are accepted for filing in the Department
during any Application Acceptance Period. Applications not meet-
ing the Threshold Criteria may be terminated and may, at the De-
partment’s discretion, be returned to the Applicant without further
review. The Department shall not be responsible for the Applicant’s
failure to meet the Threshold Criteria, and any oversight or failure
of the Department’ s staff to notify the Applicant of such inability
to satisfy the Threshold Criteria shall not confer upon the Applicant
any rights to which it would not otherwise be entitled. All Applicants
may withdraw and subsequently refile an Application, as well as file
a new Application before the filing deadline.

(2) Applications will then be ranked according to the
points scored under the Selection Criteria in accordance with the
Rules and the Application Submission Procedures Manual. Applica-
tions not scored by the Department’s staff shall be deemed to have
the points allocated through self-scoring by the Applicants until ac-
tually scored. This shall apply only for ranking purposes.

(3) In addition to thenumber of points scored, thedecision
to underwrite a Project shall be subject to considerations contained
in §50.4(h) of this title (relating to Applications; Environmental

Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments).
The Department, the Committee, and the Board shall evaluate an
Application on the basis of additional factors beyond scoring criteria
such as underwriting analysis, geographic dispersion of multi-family
housing as well as tax credit allocation, site conditions, impact on
the Low Income Housing Tax Credit Program’ s goals and objectives
as stated in the QAP and the Rules, and as otherwise provided under
this chapter. If such evaluation warrants, the Application will be
forwarded to the Committee and to the Board for approval. In making
its recommendation to the Board, the Department shall enumerate the
reason(s) for the Project’s selection, including all discretionary factors
used in making its determination. The Department may have an
outside third party perform the underwriting evaluation to the extent it
determines appropriate. The expense of any third party underwriting
evaluation shall be paid by the Applicant prior to the commencement
of the aforementioned evaluation.

(4) Applications which have not received a Commitment
Notice at the end of the Application Round may be placed on a
waiting list to be established by the Department and approved by
the Committee and the Board. At the end of each calendar year, all
Applications which have not received a Commitment Notice shall be
deemed terminated, unless the Department shall determine to retain or
act upon such Applications as provided hereinafter at §50.15 (relating
to Forward Reservations; Binding Commitments). TheApplicant may
re-apply to the Department during the next Application Acceptance
Period.

(c) Selection Criteria. Pursuant to subsection (b) of this
section, Applications receiving the highest number of points in
each set aside category, in each Application Acceptance Period,
if a sufficient amount of the State Housing Credit Ceiling is
available, will be eligible for an evaluation by an Underwriter subject
to §50.4(h) of this title (relating to Applications; Environmental
Assessments; Market Study; Commitments; Extensions; Carryover
Allocations; Agreements and Elections; Extended Commitments). All
Applications will be ranked according to the Selection Criteria listed
in paragraphs (1)-(9) of this subsection. If no additional set-aside
credits are available, the Application shall be scored and evaluated
in the General Pool using the criteria to which such General Pool
Applications are subject, without special set-aside scoring points
being considered.

(1) DEVELOPMENT LOCATION.

(A) EXHIBIT 201. Label as EXHIBIT 201, evidence
that the subject Property is located within:

(i) a Qualified Census Tract (QCT) as defined by
the Secretary of HUD and qualifies for the 30% increase in Eligible
Basis, pursuant to the Code, §42(d)(5)(C), a Difficult Development
Area (DDA) or a Targeted Texas County (TTC). Developments in
a QCT should submit a copy of the census map must clearly show
that the proposed development is located within a QCT. Census tract
numbers must be clearly marked on the map, and must be identical
to the QCT number stated in the Department’ s Reference Manual.
Applicants for Projects in a Difficult Development Area or a Targeted
Texas County must indicate this designation in the space provided in
the Application Submission Procedures Manual;

(ii) a designated state or federal empowerment/
enterprise zone. Such developments must submit a letter and a map
from a city/county official verifying that the proposed development
is located within such a designated zone. Letter should be no older
than 90 days from the first day of Application Acceptance Period; or
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(iii) a city-sponsored Tax Increment Financing
Zone (TIF), Public Improvement District (PIDs), or other neighbor-
hood preservation/redevelopment district organized under the Texas
Local Government code. Such developments must submit all of
the following documentation: a letter from a city/county official
verifying that the proposed development is located within the city
sponsored zone or district; a map from the city/county official which
clearly delineates the boundaries of the district; and a certified copy
of the appropriate resolution or documentation from the mayor, local
city council, county judge, or county commissioners court which
documents that the designated area was:

(I) created by the local city council/county com-
mission,

(II) targets a specific geographic area which was
not created solely for the benefit of the Applicant, and

(III) offers tangible and significant area-specific
incentives or benefit over and above those normally provided by the
city or county(5 points).

(2) HOUSING NEEDS CHARACTERISTICS.

(A) The proposed development is located in a county
in which 10% or more of the households are below the poverty
level as set forth in the Department’ s "County Data Elements Guide"
incorporated into the Reference Manual. Utilize the percentages in
clauses (i) through (iv) of this subparagraph to assess the appropriate
score:

(i) 10% to 20% of householdsare below thepoverty
level (3 points);

(ii) 21% to 31% of households are below the
poverty level (5 points);

(iii) 32% to 42% of households are below the
poverty level (7 points); or

(iv) 42% + of households are below the poverty
level (9 points).

(B) The proposed development is located in a county
in which 20% or more of the rental units have a cost burden as set
forth in the County Data Elements guide. Utilize the following per-
centages to assess the appropriate score:

(i) 20% to 30% of rental units have a cost burden
(4 points);

(ii) 31% to 41% of rental units have a cost burden
(6 points); or

(iii) 42% + of rental units have a cost burden (8
points).

(3) PROJECT CHARACTERISTICS.

(A) EXHIBIT 202. Label as EXHIBIT 202, evidence
that the proposed development to be purchased qualifies as a federally
assisted building within the meaning of the Code, §42(d)(6)(B), and is
in danger of having themortgage assigned to HUD, TxRD, or creating
a claim on a federal mortgage insurance fund (such evidence must be
a letter from the institution to which the development is in danger of
being assigned); OR evidence that the Applicant is purchasing(ed) a
Property owned by HUD, an insured depository institution in default,
or a receiver or conservator of such an institution, or is an REO
Property. Such evidence must be in the form of a binding contract
to purchase from such federal or other entity as described in this
paragraph, closing statements, or recorded warranty deed (5 points).

(B) EXHIBIT 203. Label as EXHIBIT 203, evidence
that the proposed development is a low income building with mort-
gage prepayment eligibility as provided for in the Code, §42(d)(6)(C).
Such evidence must be a copy of the HUD regulatory agreement
which evidences the prepayment clause (5 points).

(C) The proposed development’s composition offers a
Unit mix which is conducive to housing large families. To qualify
for these points, these Units must have at least 1000 square feet
of net rentable area for three bedrooms or 1,200 square feet of net
rentable area for four bedrooms. If the Project is a mixed-income
development, only tax credit units should be used in computing the
percentage of qualified Units for this selection item:

(i) 15% of the Units in the development are three
or four bedrooms (5 points); and

(ii) an additional point will be awarded for each
additional 5.0% increment of Units that are three or four bedrooms
up to 30% of the Units (a maximum of three points) (3 points).

(D) EXHIBIT 204. Label as Exhibit 204, a letter from
the design architect which certifies that at least four of the following
energy saving devices will be utilized in the construction of each tax
credit Unit. The devices selected must be certified as included in each
tax credit Unit of the Project upon Cost Certification. Letter must
specify where the items will be used and what efficiency standards
will be met (R-values, SEER rating, flue efficiencies, etc.) (3 Points):

(i) ceiling fans in living room and each bedroom;

(ii) insulation of at least R-19 for walls and R-30
for ceilings;

(iii) solar screens;

(iv) gas heating system with a minimum 80% flue
efficiency;

(v) energy efficient air conditioning system with a
12 SEER or above rating;

(vi) dual pane insulating, low-e windows;

(vii) evaporative cooling system; or

(viii) utilization of major appliances and residential
light fixtures that qualify for the US EPA and the Department of
Energy’ s Star Label.

(E) The proposed development provides low density
housing of less than 16 Units per acre or as follows:

(i) 16 Units or less per acre (6 points);or

(ii) 17 to 20 Units per acre (4 points).

(F) The subject Project is an existing Residential
Development without maximum rent limitations or set-asides for
affordable housing seeking rehabilitation credits. If maximum rent
limitations had existed previously, then the restrictions must have
expired at least one year prior to the date of Application to the
Department (8 points).

(G) The subject Project is a mixed-income develop-
ment comprised of both market rate Units and qualified tax credit
Units. To qualify for these points, the project must be located in
a submarket where the rents for market rate units are at least 10%
higher on a square foot basis than the maximum allowable rents un-
der the Program. Additionally, the proposed rents for the market rate
units in the project must be at least 5% higher on a per square foot
basis than the maximum allowable rents under the Program.
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(i) Project’ s Applicable Fraction is no greater than
75% (6 points).

(ii) Project’ s Applicable Fraction is no greater than
60% (10 points).

(H) EXHIBIT 205. Label as EXHIBIT 205, evidence
that the proposed historic residential development has received an
historic property designation by a federal, state or local governmental
entity. Such evidence must be in the form of a letter from the
designating entity identifying the development by name and address
and stating that the project is:

(i) l isted in the National Register of Historic Places
under the U.S. Department of the Interior in accordance with the
National Historic Preservation Act of 1966;

(ii) located in a registered historic district and
certified by the U.S. Department of the Interior as being of historic
significance to that district;

(iii) identified in a city, county, or state historic
preservation list; or

(iv) designated as a state landmark (6 points).

(I) Property Owner will set-aside Units for
households with incomes at 50% or less of Area Median Gross
Income (AMGI). The rents for these Units must not be higher
than the allowable tax credit rents at the 50% AMGI level. The
property owner will set aside units at 50% AMGI and will maintain
the percentage of such units continuously over the compliance and
extended use period as specified in the LURA. If at re-certification
the household income increases above the 50% limit, then the next
available unit of the same or smaller size must be rented to an
eligible 50% household. The rent for the previously qualified 50%
household may be adjusted (not to exceed the 60% rent limit) only
after a replacement 50% household is in place. If the Project is a
mixed-income development, only tax credit units should be used in
computing the percentage of qualified Units for this selection item.
Utilize the percentages in clause (i) through (ii) of this subparagraph
to assess the appropriate score:

(i) four points will be awarded for the first 10%
of the Units in the development that are set-aside for tenants with
incomes at 50% or less of AMGI (4 points);and

(ii) an additional point will be awarded for every
5% of additional Units set-aside for tenants with incomes at 50% or
less of AMGI up to a maximum of four points (4 points).

(J) Proposed development is comprised of fourplexes
in clusters of four or more buildings or Town Home development of
at least 16 Units. To qualify for these points the development must
be on contiguous property under common ownership, management,
and Control and must have a density of no more than 16 Units per
acre (5 points).

(K) EXHIBIT 206. Label as EXHIBIT 206, for reha-
bilitation evidence that a majority of the development’ s residential
Units, as of the end of the Application Acceptance Period, are vacant
and uninhabitable. Such evidence must be in the form of a letter
and report from the local municipal authority citing substantial code
violations. To qualify for these points, the Applicant or its Affiliates
must not have owned a significant interest in, or have had Control
of the Project during the period in which such Units were rendered
uninhabitable (4 points).

(L) EXHIBIT 207. Label as EXHIBIT 207, evidence
from the local municipal authority stating that the proposed develop-

ment fulfills a need for additional affordable rental housing as evi-
denced in a local Consolidated Plan, Comprehensive Plan, State Low
Income Housing Plan or other planning document and is supported
by the local municipal authority. If the State Low Income Housing
Plan is utilized for this exhibit, then a letter from the local municipal
authority stating that there is no local plan and that the city supports
the state plan must be submitted with the letter from the state (5
points).

(M) The Project is a Small Development. A Small
Development is defined as a Project consisting of not more than 35
multifamily Units, which is not a part of, or contiguous to, a larger
Project. A Project may not receive points for this characteristic if it
would otherwise qualify as a Rural Project (5 points).

(4) SPONSOR CHARACTERISTICS.

(A) EXHIBIT 208. Label as EXHIBIT 208, evidence
that the ownership entity, general partner, general contractor or its
principals have a record of successfully constructing or developing
residential units or comparable commercial property (i.e., dormitory
and hotel/motel). Evidence must be one of the following documents:
AIA Document A111 - Standard Form of Agreement Between Owner
& Contractor, the AIA Document G704 - Certificate of Substantial
Completion, IRS Form 8609, HUD Form 9822, Development Agree-
ments, Partnership Agreements, or other appropriate documentation
verifying that the ownership entity, general partner, general contrac-
tor or their principals have the required experience. The criteria and
conditions related to a general contractor as outlined in §50.8(c) of
this title (relating to Housing Credit Allocations) must be met in or-
der to receive a final allocation of credits. Therefore, while points
may be awarded for experience under this §50.6(c)(4)(A) during the
application process, if upon review of documents required pursuant
to §50.8(c) of this title (relating to Housing Credit Allocations), the
general contractor is shown not to have the required experience, the
conditions of the commitment notice or carryover agreement will not
have been met and the final allocation of credits may be denied. If
rehabilitation experience is being claimed to qualify for an Appli-
cation involving new construction, then the rehabilitation must have
been substantial and involved at least $6,000 of direct hard cost per
unit.

(i) The evidence must clearly indicate:

(I) that the project has been completed (i.e.
Development Agreements, Partnership Agreements, etc. must be
accompanied by certificates of completion.);

(II) that the names on the forms and agreements
tie back to the ownership entity, general partner, general contractor
and their respective principals as listed in the Application; and

(III) the number of units completed or substan-
tially completed.

(ii) The term "successfully" is defined as acting in
a capacity as the general contractor or developer of:

(I) at least 100 residential units or comparable
commercial property; or

(II) at least 35 residential units or comparable
commercial property if the project applying for credits is a Rural
Project.

(iii) Property Owners in noncompliance with HUD,
TxRD, HOME, LIHTC or any other program monitored or involving
funds awarded by the Department, but which are not barred from
having an Application recommended by §50.4(f), or which have had
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a continuing pattern of defaults and foreclosures are ineligible to
claim the points for this item (10 points).

(B) EXHIBIT 209. Label as EXHIBIT 209, evidence
that the Historically Underutilized Business ("HUB") has been
certified by the General Services Commission and is the Project
Owner or Controls the Project Owner. With respect to the filing
of an Application and the development, operation and ownership
of a Project, the historically underutilized person or persons whose
ownership interests comprise a majority of a corporation, partnership,
joint venture or other business entity, must maintain this majority and
must demonstrate regular, continuous, and substantial participation in
the operation and management activities of the entity. Likewise, with
regard to a sole proprietorship, the individual who comprises the sole
proprietorship must demonstrate regular, continuous, and substantial
participation in the development, operation and ownership of the
Project. The Department shall require evidence of regular, continuous
and substantial participation and this evidence shall include, but
not limited to, the agreement to personally guarantee the interim
construction loan secured (and all other guarantees to the equity
investor) relative to the development of a Project by the person or
persons upon whose purported ownership interest(s) and participation
form the basis for which the designation of a HUB is being claimed.
Any such guarantee wherein an Affiliate, partner and or Beneficial
Owner of the guarantor agrees to indemnify, in whole or in part,
the guarantor from the liability arising from the guarantee, shall
not constitute said evidence. The Department shall, during and
after the Application Round, monitor those individuals upon whose
purported ownership interest(s) and participation form the basis for
which the designation of HUB is being claimed and may require the
submission of any additional documentation as required to verify said
evidence. To qualify for these points, in addition to the certification
from the General Services Commission, the historically underutilized
person or persons whose ownership interest(s) form the basis of the
HUB designation must provide the necessary loan and syndication
guarantees to develop the Project. The Department’s goal is to have
substantive participation by those individuals upon whose purported
ownership interest(s) and participation form the basis for which
the designation as a HUB is claimed. A determination by the
Department that there has been a material misrepresentation as to
such participation or that insufficient evidence has been provided to
substantiate such participation will be final and points awarded for
HUB participation will be withdrawn accordingly (5 points).

(5) PARTICIPATION OF LOCAL TAX EXEMPT OR-
GANIZATIONS. EXHIBIT 210 Label as EXHIBIT 210, evidence
that the Property owner has an executed agreement with a Local Tax
Exempt Organization for the provision of special supportive services
that would not otherwise be available to the tenants. The supportive
services will be evaluated based upon the following:

(A) the duration of the service agreement;

(B) the accessibility and appropriateness of the service
to the tenants;

(C) the experience of the service provider; and

(D) the importance of the service in enhancing the
tenants standard of living. The supportive service will be included in
the Declaration of Land Use Restrictive Covenants ("LURA") (Up to
5 points).

(6) TENANT POPULATIONS WITH SPECIAL HOUS-
ING NEEDS.

(A) This criterion applies to elderly Projects which
must provide significant facilities and services specifically designed

to meet the physical and social needs of the residents. Significant ser-
vices may include congregate dining facilities, social and recreation
programs, continuing education, welfare information and counseling,
referral services, transportation and recreation. Other attributes of
such Projects include providing hand rails along steps and interior
hallways, grab bars in bathrooms, routes that allow for barrier-free
lever type doorknobs and single lever faucets, as well as elevators for
Projects of over two stories. Elderly Projects must not contain any
Units with three or more bedrooms. Such a Project must conform to
the Federal Fair Housing Act and must be a Project which:

(i) which is intended for, and solely occupied by
Persons 62 years of age or older; or

(ii) in which all Units (excluding those occupied by
an employee or owner) are constructed for, and occupied by at least
one Person who is 60 years of age or older; and

(iii) which adheres to policies and procedures
which demonstrate a firm commitment by the owner and manager to
provide housing for Persons 60 years of age or older (10 points).

(B) EXHIBIT 211. Label as EXHIBIT 211, evidence
which establishes that Units will be provided for persons with
physical or mental disabilities as described in clause (i) or (ii) of
this subparagraph.

(i) Submit evidence verifying that the subject devel-
opment provides Units specifically adaptable for persons with phys-
ical or mental disabilities. Such evidence must be in the form of a
certification from an accredited architect stating the number of Units
which are/will be designed to meet American National Standards for
buildings and facilities providing accessibility and usability for Per-
sons with Disabilities (ANSI A117.1 - 1986) and will conform to
the Fair Housing Act. The Department will require a minimum of
nine months during which set-aside units must either be occupied by
tenants who are physically or mentally disabled or held vacant while
being marketed to such tenants. If after this nine month period, the
Project Owner is unable to locate qualified Persons with disabilities
following a good-faith effort, the units may be rented to tenants with-
out disabilities, provided that the next available unit (from among
those set-aside for Persons with disabilities) shall first be made avail-
able to Persons with disabilities. The nine month period will begin on
the date that each building receives its certificate of occupancy. For
buildings which do not receive a certificate of occupancy, the nine
month period will begin on the placed in service date as provided for
in the Cost Certification Manual. To comply with this provision all
Project Owners must maintain a waiting list of qualified tenants with
disabilities throughout the Compliance Period. When such Units be-
come available, Project Owners must contact persons on the waiting
list and/or provide notice to local service providers that such Units
are available. The set-aside point systems for this subsection is as
follows:

(I) 6% to 10% of Units are set-aside for persons
with physical or mental disabilities (4 points);

(II) 11% to 15% of Units are set-aside for
persons with physical/mental disabilities (6 points); or

(III) 16% + of Units are set-aside for persons
with physical/mental disabilities (8 points).

(ii) Submit evidence verifying that the subject de-
velopment provides Units specifically accessible for persons with
physical, visual or hearing disabilities as required by Section 504.
Such evidence must be in the form of a certification from an accred-
ited architect stating the number of Units which are accessible per
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the requirements of Section 504. Project Owners making this election
must also comply with the Fair Housing Act (8 points).

(C) EXHIBIT 212. Label as EXHIBIT 212, evidence
that the Project is designed solely for transitional housing for
homeless persons on a non-transient basis, with supportive services
designed to assist tenants in locating and retaining permanent housing.
Such evidence must include a detailed narrative describing the
type of proposed housing; a referral agreement with an established
organization which providesservices to thehomeless; and amarketing
plan designed to attract qualified tenants and housing providers, as
well as a list of supportive services (15 points).

(7) PUBLIC HOUSING WAITING LISTS. EXHIBIT
213. Label as EXHIBIT 213, evidence that the Property owner has
committed in writing to the local public housing authority (PHA) the
availability of Units and that the Property owner agrees to consider
households on the PHA’ s waiting list as potential tenants. Evidence
of this commitment must include all of the following documentation:

(A) a copy of the Property owner’s letter to the PHA.
If no PHA is within the locality of the development, the Property
owner must utilize the nearest authority or office responsible for
administering Section 8 programs;

(B) a copy of the marketing plan submitted with letter
to the local PHA;

(C) verification of receipt by the PHA in the form of
certified return receipt or overnight mail receipt; and

(D) a letter received from an appropriate municipal
authority or local PHA stating the need for additional affordable
housing Units within its jurisdiction (3 points).

(8) SUBSTANTIAL READINESS TO PROCEED. EX-
HIBIT 214. Label as EXHIBIT 214, evidence of substantial readi-
ness to proceed. Such evidence must be in the form of an enforceable
construction financing commitment from a regulated financial institu-
tion that is actively and regularly engaged in the business of lending
money. Such a commitment must be a written approval of a loan or
grant (i.e., preliminary approval by the lender’s loan committee) and
be subject only to conditions fully under the control of the Applicant
to satisfy (excluding the allocation of tax credits) (4 Points).

(9) BONUS POINTS.

(A) EXHIBIT 215. Label as Exhibit 215, evidence
that Sponsor agrees to provide a right of first refusal to purchase
the Project upon or following the end of the Compliance Period for
the minimum purchase price provided in, and in accordance with
the requirements of, § 42(i)(7) of the Code (the "Minimum Purchase
Price"), to (a) a Qualified Nonprofit Organization, (b) the Department,
and (c) an individual tenant with respect to a single family building or
a tenant cooperative and/or a resident management corporation in the
Project or other association of tenants in the Project with respect to
multifamily developments (together, including the tenants of a single
family building, a "Tenant Organization"). Sponsor may qualify for
this bonus by agreeing that the LURA with respect to the Project
will, in substance, contain the following terms.

(i) Upon the earlier to occur of:

(I) the Sponsor’ s determination to sell the Pro-
ject, or

(II) the Sponsor’ s request to the Department,
pursuant to §42 (h)(6)(I) of the Code, to find a buyer who will
purchase the Project pursuant to a "qualified contract" within the
meaning of §42 (h)(6)(F) of the Code, the Sponsor shall provide

a notice of intent to sell the Project ("Notice of Intent") to the
Department and to such other parties as the Department may direct
at that time. If the Sponsor determines that it will sell the Project at
the end of the Compliance Period, the Notice of Intent shall be given
no later than two years prior to expiration of the Compliance Period.

(ii) During the two years following the giving of
Notice of Intent, the Sponsor may enter into an agreement to sell
the Project only in accordance with a right of first refusal for sale at
the Minimum Purchase Price with parties in the following order of
priority:

(I) during the first six-month period after the
Notice of Intent, only with a Qualified Nonprofit Organization that is
also a community housing development organization, as defined for
purposes of the federal HOME Investment Partnerships Program at
24 C.F.R. § 92.1 (a "CHDO") and is approved by the Department,

(II) during the second six-month period after the
Notice of Intent, only with a Qualified Nonprofit Organization or a
Tenant Organization; and during the second year after the Notice
of Intent, only with the Department or with a Qualified Nonprofit
Organization approved by the Department or a Tenant Organization
approved by the Department.

(iii) After the later to occur of:

(I) the end of the Compliance Period; or

(II) two years from delivery of a Notice of
Intent, the Sponsor may sell the Project without regard to any right
of first refusal established by the LURA if no offer to purchase the
Project at or above the Minimum Purchase Price has been made by
a Qualified Nonprofit Organization, a Tenant Organization or the
Department, or a period of 120 days has expired from the date of
acceptance of such offer without the sale having occurred, provided
that the failure to close within such 120-day period shall not have
been caused by the Sponsor or matters related to the title for the
Project.

(iv) At any time prior to the giving of the Notice
of Intent, the Sponsor may enter into an agreement with one
or more specific Qualified Nonprofit Organizations and/or Tenant
Organizations to provide a right of first refusal to purchase the Project
for the Minimum Purchase Price, but any such agreement shall only
permit purchase of the Project by such organization in accordance
with and subject to the priorities set forth in paragraph (ii) of this
section.

(v) The Department shall, at the request of the
Sponsor, identify in the LURA a Qualified Nonprofit Organization or
Tenant Organization which shall hold a limited priority in exercising a
right of first refusal to purchase the Project at the Minimum Purchase
Price, in accordance with and subject to the priorities set forth in
paragraph (ii) of this section (5 points).

(B) Application is received within the first ten working
days of the Application Acceptance Period (2 points).

(d) Final Ranking. The Department will evaluate Projects
according to the strength of the Project in meeting the Threshold
and Selection Criteria. In the event that two or more Applications
receive the same number of points in any given set-aside category,
the Department in addition to factors outlined in §50.4(h) of this title
(relating to Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments) will util ize the following factors
in the order presented in paragraphs (1)-(7) of this subsection in
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making a determination as to which Project will receive a preference
in consideration for a tax credit commitment:

(1) which serve the lowest income tenants;

(2) which serve low income tenants for the longest period
of time, in the form of a longer Compliance Period and/or extended
low income use period (as set forth in the Extended Low Income
Housing Commitment Agreement);

(3) which is a Special Housing Project as defined in §50.2
of this title (relating to Definitions);

(4) which have substantial community support as evi-
denced by the commitment of local public funds toward the con-
struction, rehabilitation and acquisition and subsequent rehabilitation
of the Project;

(5) which demonstrates the highest substantial readiness
to proceed as evidenced by the Selection Criteria, more specifically
provided for in subsection (c)(8) of this section;

(6) which provide for the most efficient usage of the low
income housing tax credit on a per Unit basis; and

(7) whose Unit composition provides the highest percent-
age of three bedrooms or greater sized Units.

(e) Past Performance. In reaching the final ranking of an
Application, the Department will take into consideration the Project
Owner’s history in the tax credit program and other affordable
housing programs. The Department may disqualify from this
allocation round, any Applicant, Project Owner, developer and its
partners, principals, and/or Affiliates who have received an allocation
of credits in the 1997 round and who have not yet finalized the
closing of the construction loan as of the close of this Application
Acceptance Period. The Department may deduct up to ten points
from the final score of any Applicant (or an Affiliate of which), in
the past, has not placed into service developments for which the
Department has made an allocation, or if a Property Owner has
failed to perform under the obligations of any previous Commitment
Notice. The Department may, at its sole discretion disqualify or
impose limitation or disabilities upon an Applicant, Project Owner,
developer, and its partners, principals and/or Affiliates with respect
to the competition for allocations of tax credits as a consequence
of material misstatement or omission, noncompliance with any Code
requirements, or any of the terms, conditions or obligations of the
program for any Project that has received a commitment or allocation,
or for failure to place in service buildings for which credits were
allocated. The Department will disqualify an Applicant who has
been convicted of fraud, theft, misappropriation of funds; who has
made misrepresentations to the Department; who is in noncompliance
with the LURA or other similar agreement for any other Project
monitored by the Department, or who is in noncompliance under this
program or another program administered by this Department or other
governmental entities. Additionally, Applicants are advised that the
Department reserves the right to reject Applications which include
principals who have been:

(1) excluded from federal and non federal procurement
programs (either debarment or suspension);

(2) convicted of a felony offense;

(3) indicted or subject to enforcement action under state
of federal securities law; and

(4) negligent in the physical upkeep of subject Property,
or negligent in the operation of the subject Property, as deemed so by

another federal or state authority. All such rejections of Applications
shall be at the sole discretion of the Department.

(f) Credit Amount.

(1) The Department shall issue tax credits only in the
amount needed for the financial feasibility and viability of a Project
throughout the Compliance Period. The issuance of tax credits or
the determination of any allocation amount in no way represents or
purports to warrant the feasibility or viability of the Project by the
Department. The Department will limit the allocation of tax credits to
no more than $1.2 million per Project or $2.4 million per Applicant.
For these purposes this limitation will apply to all Affiliates of any
Applicant, developer, Project Owner, general partner, sponsor or their
Affiliates or related entities unless otherwise provided for by the
Department.

(2) In making determinationswith respect to the limitation
the Department may take into account such factors as the percentage
of interest held by a particular individual or any Affiliate thereof in a
Project, the amount of fees or other compensations paid to a particular
individual or any Affiliate thereof with respect to a Project, any
other financial benefits, either directly or indirectly through Beneficial
Ownership received by a particular individual or any Affiliate thereof
with respect to a Project. The Committee, in its sole discretion, may
allocate credits to a Project Owner in addition to those awarded at
the time of the initial Carryover Allocation in instances where there
is bona fide substantiation of cost overruns and the Department has
made a determination that the allocation is needed to maintain the
Project’s financial viability as a qualified low income Project. The
limitation does not apply:

(A) to an entity which raises or provides equity for
one or more Projects, solely with respect to its actions in raising
or providing equity for such Projects (including syndication related
activities as agent on behalf of investors);

(B) to the provision by an entity of "qualified com-
mercial financing" within the meaning of the Code, §49(a)(1)(D)(ii)
(without regard to the 80% limitation thereof);

(C) to a Qualified Nonprofit Organization or other not-
for-profit entity, to the extent that theparticipation in aProject by such
organization consists of the provision of loan funds or grants; and

(D) to a Project Consultant with respect to the provi-
sion of consulting services.

(g) Limitations on the Size of Projects.

(1) Minimum Project size will be limited to 16 units
unless otherwise provided for under the Ineligible Building Types
definition.

(2) Rural Projects involving new construction must not
exceed 76 Units. All other Projects involving new construction or
requesting a combination of rehabilitation and new construction tax
credits will be limited to 250 Units. (248 Units if fourplexes).

(h) Tax Exempt Bond Financed Projects.

(1) Applications for Projects which receive at least 50%
of their financing from the proceeds of tax-exempt bonds which are
subject to the state volume cap as described in the Code, §42(h)(4)(B)
are also subject to evaluation under the QAP and Rules.

(2) Submission Requirements. Unless an exemption is
granted by the Department, an Application must be filed with
the Department at least 30 days prior to the Ad Hoc Tax Credit
Committee meeting at which the decision to issue a Determination
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Notice will be discussed. With the exception of the Selection Criteria
documentation as described in paragraph (3) of this subsection, the
Application will contain all documentation required by the Reference
Manual for developments not financed from the proceeds of tax-
exempt bonds. Tax Exempt Bond Applications are subject to
the requirements and underwriting review criteria described in the
Application Submission ProceduresManual. Such projects must meet
all Threshold Criteria requirements stipulated in the most recently
approved QAP and Rules. Tax Exempt Bond Financed Projects are
not subject to the Selection Criteria and related items and are not
required to submit such documentation.

(3) Such Projects must also demonstrate consistency with
the bond issuer’s local Consolidated Plan as more fully described in
§50.6(c)(O), Exhibit 208.

(4) Tax Exempt Bond Applications are not subject to the
credit limitations of §50.6(f) Credit Amount.

(5) Tax Exempt Bond Applications are subject to the size
restrictions specified in §50.6(g).

(6) The issuer (if other than the Department) may, at its
discretion, enter into a contractual agreement to allow the Department
to underwrite the Project. If the Department does not underwrite
the Project for feasibility, it will require evidence that such a
determination has been made by the issuer of the bonds.

(7) Tax Exempt Bond Applications are subject to review
and approval by the Ad Hoc Tax Credit Committee of the concentra-
tion of low income Projects within specific markets or submarkets,
geographic dispersion of multifamily housing in any particular mar-
ket or submarket and site conditions.

(8) If the Department determines that all requirements
have been met, the Ad Hoc Tax Credit Committee, without further
action, shall authorize the Department to issue an appropriate notice
to the Sponsor that the Project satisfies the requirements of the QAP
and Rules in accordance with §42(m)(1)(D).

(i) Adherence to Obligations. All representations, undertak-
ings and commitments made by an Applicant in the applications pro-
cess for a Project, whether with respect to Threshold Criteria, Se-
lection Criteria or otherwise, shall be deemed to be a condition to
any Commitment Notice and/or Carryover Allocation for such Pro-
ject, the violation of which shall be cause for cancellation of such
Commitment Notice or Carryover Allocation by the Department, and
if concerning the ongoing features or operation of the Project, shall
be reflected in the LURA. All such representations are enforceable
by the Department, including enforcement by administrative penalties
for failure to perform as stated in the representation and enforcement
by inclusion in deed restrictions to which the Department is a party.

§50.7. Compliance Monitoring.

(a) The Code, §42 (m)(1)(B)(iii), requires each State Allo-
cating Agency to include in its "Qualified Allocation Plan" a proce-
dure that the agency (or an agent or other private Contractor of such
agency) will follow in monitoring Projects for noncompliance with
the provisions of the Code, §42 and in notifying the Internal Revenue
Service (the "Service"), or its successor, of such noncompliance of
which such agency becomes aware. This procedure does not address
forms and other records that may be required by the Service on ex-
amination or audit.

(b) The Department will also monitor compliance with any
additional covenants made by the Project Owner in the Extended Low
Income Housing Commitment Agreement.

(c) The owner of a low income housing Project must keep
records for each qualified low incomebuilding in theProject showing:

(1) the total number of residential rental Units in the
building (including the number of bedrooms and the size in square
feet of each residential rental Unit);

(2) the percentage of residential rental Units in the build-
ing that are low income Units;

(3) the rent charged on each residential rental Unit in the
building including documentation to support the utility allowance;

(4) the number of occupants in each low income Unit;

(5) the low income Unit vacancies in the building and
information that shows when, and to whom, the next available Units
were rented;

(6) the annual income certification of each low income
tenant per Unit, in the form designated by the Department in the
Compliance Reference Guide, as may be amended;

(7) documentation to support each low income tenant’s
income certification, consistent with the verification procedures
required by HUD under §8 of the United States Housing Act of 1937
(§8). In the case of a tenant receiving housing assistance payments
under §8, the documentation requirement is satisfied if the public
housing authority provides a statement to the Project Owner declaring
that the tenant’s income does not exceed the applicable income limit
under the Code, §42(g) as described in the Compliance Reference
Guide;

(8) the Eligible Basis and Qualified Basis of the building
at the end of the first year of the Credit Period;

(9) the character and use of the nonresidential portion of
the building included in the building’ s Eligible Basis under the Code,
§42(d), (e.g. tenant facilities that are available on a comparable basis
to all tenants and for which no separate fee is charged for use of the
facilities, or facilities reasonably required by the Project); and

(10) additional information as required by the Depart-
ment.

(d) Record retention provision. The owner of a low income
housing Project is required to retain the records described in
subsection (c) of this section for at least six years after the due date
(with extensions) for filing the federal income tax return for that
year; however, the records for the first year of the tax Credit Period
must be retained for at least six years beyond the due date (with
extensions) for filing the federal income tax return for the last year
of the Compliance Period of the building.

(e) Certification and Review.

(1) On or before February 1st of each year, the Depart-
ment will send each Project Owner of acompleted Project an Owner’s
Certification of Program Compliance to be completed by the Owner
and returned to the Department on or before the first day of March
of each year in the Compliance Period. Any Project for which the
certification is not received by the Department, is received past due,
or is incomplete, improperly completed or not signed by the Project
Owner, will be considered not in compliance with the provisions of
the Code. The Owner Certification of Program Compliance shall
cover the proceeding calendar year and shall include the following
statements of the Owner:

(A) the Project met the minimum set-aside test which
was applicable to the Project;
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(B) there was no change in the Applicable Fraction
of any building in the Project, or that there was a change, and a
description of the change;

(C) the owner has received an annual income certifi-
cation from each low income tenant and documentation to support
that certification;

(D) each low income Unit in the Project was rent-
restricted under the Code, §42(g)(2) and Internal Revenue Service
Final Regulation §1.42 - 10 regarding utility allowances;

(E) all Units in the Project were for use by the general
public and used on a non-transient basis (except for transitional
housing for the homeless provided under the Code, §42(i)(3)(B)(iii));

(F) each building in the Project was suitable for
occupancy, taking into account local health, safety, and building
codes;

(G) either there was no change in the Eligible Basis
(as defined in the Code, §42(d)) of any building in the Project, or that
there has been a change, and the nature of the change;

(H) all tenant facilities included in the Eligible Basis
under the Code, §42(d), of any building in the Project, such as
swimming pools, other recreational facilities, and parking areas, were
provided on a comparable basis without charge to all tenants in the
building;

(I) if a low income Unit in the Project became vacant
during the year, reasonable attempts were, or are being, made to rent
that Unit or the next available Unit of comparable or smaller size
to tenants having a qualifying income before any other Units in the
Project were, or will be, rented to tenants not having a qualifying
income;

(J) if the income of tenants of a low income Unit
in the Project increased above the limit allowed in the Code,
§42(g)(2)(D)(ii), the next available Unit of comparable or smaller size
in the Project was, or will be, rented to tenants having a qualifying
income;

(K) a LURA including an extended low income hous-
ing commitment agreement as described in the Code, §42(h)(6)(B),
was in effect for buildings subject to the Revenue Reconciliation Act
of 1989, §7106(c)(1) (generally any building receiving an allocation
after 1989);

(L) no change in the ownership of a Project has
occurred during the reporting period;

(M) the Project Owner has not been notified by the
Internal Revenue Service that the Project is no longer "a qualified
low income housing project" within the meaning of the Code, §42;
and

(N) the Project met all terms and conditions which
were recorded in the LURA, or if no LURA was required to be
recorded, the Project met all representations of the Project Owner in
the Application for credits.

(2) Review.

(A) The Department will review each Owner’s Certifi-
cation of Program Compliance for compliance with the requirements
of the Code, §42.

(B) Each year, the Department will perform monitor-
ing reviews of at least 20% of the low income housing Projects. A
monitoring review will include an inspection of the income certifi-

cation, the documentation the Project Owner has received to support
that certification, the rent record for each low income tenant, and any
additional information that the Department deems necessary, for at
least 20% of the low income Units in those Projects. The Department
shall give reasonable notice to the Project Owner that an inspection
will occur; however, the Projects and records to be reviewed will be
selected by the Department in its discretion. Monitoring reviews will
be performed at the location of the Project, unless the Project is re-
quired to have fewer than ten low income Units.

(C) The Department may, at the time and in the
form designated by the Department, require the Project Owners to
submit for compliance review, information on tenant income and
rent for each low income Unit, and may require a Project Owner
to submit for compliance review a copy of the income certification,
the documentation the Project Owner has received to support that
certification and the rent record for any low income tenant.

(3) Exception. The Department may, at its discretion,
enter into a Memorandum of Understanding with the TxRD, whereby
the TxRD agreesto provide to the Department information concerning
the income and rent of the tenants in buildings financed by the
TxRD under its §515 program. Owners of such buildings may be
excepted from the review procedures of paragraph (2)(B) or (C) of
this subsection or both; however, if the information provided by TxRD
is not sufficient for the Department to make a determination that the
income limitation and rent restrictions of the Code, §42(g)(1) and
(2), are met, the Project Owner must provide the Department with
additional information.

(f) Inspection provision. The Department retains the right
to perform an on site inspection of any low income housing Project
including all books and record pertaining thereto through either the
end of the Compliance Period or the end of the period covered by any
Extended Low Income Housing Commitment Agreement, whichever
is later. An inspection under this subsection may be in addition to
any review under subsection (e)(2) of this section.

(g) Notices to Owner. The Department will provide prompt
written notice to the owner of a low income housing Project if the
Department does not receive the certification described in subsection
(e)(1) of this section or discovers through audit, inspection, review
or any other manner, that the Project is not in compliance with the
provisions of the Code, §42. The notice will specify a correction
period which will not exceed 90 days, during which the owner
may respond to the Department’ s findings, bring the Property into
compliance, or supply any missing certifications. The Department
may extend the correction period for up to six months if it determines
there is good cause for granting an extension. If any communication
to the Project Owner under this section is returned to the Department
as unclaimed or undeliverable, the Project may be considered not in
compliance without further notice to the Project Owner.

(h) Notice to the Internal Revenue Service.

(1) Regardless of whether the noncompliance is corrected,
the Department is required to file IRS Form 8823, Low Income
Housing Credit Agencies Report of Noncompliance, with the Internal
Revenue Service. IRS Form 8823 will be filed not later than 45
days after the end of the correction period specified in the Notice
to Owner, but will not be filed before the end of the correction
period. The Department will explain on IRS Form 8823 the nature
of the noncompliance and will indicate whether the Project Owner
has corrected the noncompliance or has otherwise responded to the
Department’ s findings.
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(2) The Department will retain records of noncompliance
or failure to certify for six years beyond the Department’ s filing of
the respective IRS Form 8823. In all other cases, the Department will
retain the certification and records described in this section for three
years from the end of the calendar year the Department receives the
certifications and records.

(i) Notices to the Department.

(1) A Project Owner must notify the Department in
writing prior to any sale, transfer, exchange, or renaming of the
Project or any portion of the Project, and this notification requirement
shall be included in a LURA with respect to each Project. For
Rural Projects that are federally assisted or purchased from HUD,
the Department shall not authorize the sale of any apportionment of
the entire tax credit development.

(2) A Project Owner must notify the Department in
writing of any change of address to which subsequent notices or
communications shall be sent.

(j) Liability. Compliance with the requirements of the Code,
§42 is the sole responsibility of the owner of the building for
which the credit is allowable. By monitoring for compliance, the
Department in no way assumes any liability whatsoever for any action
or failure to act by the owner including the owner’ s noncompliance
with the Code, §42.

(k) These provisions apply to all buildings for which a
low income housing credit is, or has been, allowable at any time.
The Department is not required to monitor whether a building or
Project was in compliance with the requirements of the Code, §42,
prior to January 1, 1992. However, if the Department becomes
aware of noncompliance that occurred prior to January 1, 1992, the
Department is required to notify the Service in a manner consistent
with subsection (g) of this section.

§50.8. Housing Credit Allocations.

(a) The Housing Credit Allocation Amount shall not exceed
the dollar amount the Department determines is necessary for the fi-
nancial feasibility and the long term viability of the Project through-
out the Compliance Period. Such determination shall be made by
the Department at the time of issuance of the Commitment Notice;
at the time the Department makes a housing credit allocation; and/
or the date the building is placed in service. Any housing credit al-
location amount specified in a Commitment Notice, allocation and/
or Carryover Allocation Document is subject to change by the De-
partment dependent upon such determination. Such a determination
shall be made by the Department based on its evaluation and pro-
cedures, considering the items specified in the Code, §42(m)(2)(B),
AND THE DEPARTMENT IN NO WAY OR MANNER REPRE-
SENTS OR WARRANTS TO ANY PROJECT OWNER, SPONSOR,
INVESTOR, LENDER OR OTHER ENTITY THAT THE PROJECT
IS, IN FACT, FEASIBLE OR VIABLE.

(b) When the Project Owner is in full compliance with the
QAP and the Rules in this chapter, the Commitment Notice, the
Carryover Allocation Procedures Manual and all fees as specified
within §50.11 of this title (relating to Program Fees) have been
received by the Department, the Department, if requested, shall
execute a Carryover Allocation Document which has been properly
completed, executed and notarized by the Project Owner. The
Department shall return one executed copy to the Project Owner.

(c) The General Contractor hired by the Project Owner must
meet specific criteria as defined by the Seventy-fifth Legislature. A
general contractor hired by an applicant or an applicant , if the
applicant serves as general contractor must demonstrate a history

of constructing similar types of housings without the use of federal
tax credits. Evidence must be submitted to the Department which
sufficiently documents that the general contractor has constructed
some housing without the use of low income housing credits. This
documentation will be required as a condition of the commitment
notice or carryover agreement, and must be complied with prior
to commencement of construction and at cost certification and final
allocation of credits.

(d) All Carryover Allocations will be contingent upon the
following:

(1) the Project Owner’s closing of the construction loan
shall occur within 150 days from the date of the execution of the
Carryover Allocation Document with a one-time 30 day extension.
All requests for extensions by Applicants shall be submitted to the
Department for review. The Committee may grant extensions, in its
sole discretion, on a case-by-case basis. The Committee may, in its
sole discretion, waive related fees. Copies of the closing documents
must be submitted to the Department within two weeks after the
closing. The Carryover Allocation will automatically be revoked if
the Project Owner fails to meet the aforementioned closing deadline,
and all credits previously allocated to that Project will be returned to
the general pool for reallocation; and

(2) the Project Owner must commence and continue
substantial construction activities within a year of the execution of
the Carryover Allocation document and evidence such activity in a
format prescribed by the Department, (as more fully defined in the
Carryover Allocation Procedures Manual), outlining progress towards
placing the Project in service in an expeditious manner. All requests
for extensions by Applicants shall be submitted to the Department for
review, and theCommitteemay grant extensions, in its sole discretion,
on a case-by-case basis.

(e) The Department shall not allocate additional credits to
a developer/Project Owner who is unable to provide evidence,
satisfactory to the Department, of progress towards placements in
service for a Project(s) that is in carryover. An allocation will
be made in the name of the Applicant identified in the related
Commitment Notice. If an allocation is made in the name of
the party expected to be the general partner in an eventual owner
partnership, the Department may, upon request, approve a transfer
of allocation to such owner partnership in which such party is the
sole general partner. Any other transfer of an allocation will be
subject to review and approval by the Department. The approval
of any such transfer does not constitute a representation to the
effect that such transfer is permissible under the Code or without
adverse consequences thereunder, and the Department may condition
its approval upon receipt and approval of complete documentation
regarding the new owner including all the criteria for scoring,
evaluation and underwriting, among others, which were applicable
to the original Applicant.

(f) The Department shall make a housing credit allocation,
either in the form of IRS Form 8609, with respect to current year
allocations for buildings placed in service, or in the Carryover
Allocation Document, for buildings not yet placed in service, to
any Project Owner who holds a Commitment Notice which has not
expired, and for which all fees as specified in §50.11 of this title
(relating to Program Fees), have been received by the Department. In
order for an IRS Form 8609 to be issued with respect to a building in
a Project, satisfactory evidence must be received by the Department
that such building is completed and has been placed in service in
accordance with the provisions of the Department’s Cost Certification
Procedures Manual. The Department shall mail or deliver IRS Form
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8609 (or any successor form adopted by the Internal Revenue Service)
to the Project Owner, with Part I thereof completed in all respects
and signed by an authorized official of the Department. The delivery
of the IRS Form 8609 will only occur only after the Project Owner
has complied with all procedures and requirements listed within the
Cost Certification Procedures Manual. Regardless of the year of
Application to the Department for low income housing tax credits, the
current year’s Cost Certification Procedures Manual must be utilized
when filing all cost certification requests. A separate housing credit
allocation shall be made with respect to each building within a Project
which is eligible for a housing credit; provided, however, that where
an allocation ismadepursuant to aCarryover Allocation Document on
a project basis in accordance with the Code, §42(h)(1)(F), a housing
credit dollar amount shall not be assigned to particular buildings in
the Project until the issuance of IRS Form 8609s with respect to such
buildings.

(g) In making a housing credit allocation, the Department
shall specify a maximum Applicable Percentage, not to exceed the
Applicable Percentage for the building permitted by the Code, §42(b),
and a maximum Qualified Basis amount. In specifying the maximum
applicable percentage and the maximum Qualified Basis amount, the
Department shall disregard the first-year conventions described in the
Code, §42(f)(2)(A) and §42(f)(3)(B). The housing credit allocation
made by the Department shall not exceed the amount necessary to
support the extended low income housing commitment as required
by the Code, §42(h)(6)(C)(i).

(h) Project inspections shall be required to show that the
Project is built or rehabilitated according to required plans and
specifications. At a minimum, all Project inspections must include an
inspection for quality during the construction process while defects
can reasonably be corrected and a final inspection at the time the
Project is placed in service. All such Project inspections shall be
performed by the Department or by an independent, third party
inspector acceptable to the Department. The Project Owner shall
pay all fees and costs of said inspections.

(i) After the entire Project is placed in service, which must
occur prior to the deadline specified in the Carryover Allocation Doc-
ument, the Project Owner shall be responsible for furnishing the De-
partment with documentation which satisfies the requirements set
forth in the Cost Certification Procedures Manual. A newly con-
structed or rehabilitated building is not placed in service until all units
in such building have been completed and certified by the appropri-
ate local authority or registered architect as ready for occupancy. The
Cost Certification must be submitted for the entire project, therefore
partial Cost Certifications are not allowed. The Department may re-
quire copies of invoices and receipts and statements for materials and
labor utilized for the new construction or rehabilitation and, if appli-
cable, a closing statement for the acquisition of the Project as well
as for the closing of all interim and permanent financing for the Pro-
ject. If the Applicant does not fulfill all representations made in the
Application, the Department may make reasonable reductions to the
tax credit amount allocated via the IRS Form 8609 or may withhold
issuance of the IRS Form 8609s until these representations are met.

§50.9. Department Records; Certain Required Filings.

(a) At all times during each calendar year the Department
shall maintain a record of the following:

(1) the cumulative amount of the State Housing Credit
Ceiling that has been reserved pursuant to reservation notices during
such calendar year;

(2) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Commitment Notices
during such calendar year;

(3) the cumulative amount of the State Housing Credit
Ceiling that has been committed pursuant to Carryover Allocation
Documents during such calendar year;

(4) the cumulative amount of housing credit allocations
made during such calendar year; and

(5) the remaining unused portion of the State Housing
Credit Ceiling for such calendar year.

(b) Not less frequently than quarterly during each calendar
year, the Department shall publish in the Texas Register each of the
items of information referred to in subsection (a) of this section.

(c) The Department shall mail to the Internal Revenue
Service, not later than the 28th day of the second calendar month
after the close of each calendar year during which the Department
makes housing credit allocations, the original of each completed (as
to Part I) IRS Form 8609, a copy of which was mailed or delivered
by the Department to a Project Owner during such calendar year,
along with a single completed IRS Form 8610, Annual Low Income
Housing Credit Agencies Report. When a Carryover Allocation is
made by the Department, a copy of IRS Form 8609 will be mailed
or delivered to the Project Owner by the Department in the year in
which the building(s) is placed in service, and thereafter the original
will be mailed to the Internal Revenue Service in the time sequence in
this subsection. The original of the Carryover Allocation Document
will be filed by the Department with IRS Form 8610 for the year in
which the allocation is made. The original of all executed Agreement
and Election Statements shall be filed by the Department with the
Department’ s IRS Form 8610 for the year a housing credit allocation
is made as provided in this section.

§50.10. Department Responsibilities.
In making a housing credit allocation under this chapter, the Depart-
ment shall rely upon information contained in the Project Owner’s
Application to determine whether a building is eligible for the credit
under the Code, §42. The Project Owner shall bear full responsibility
for claiming the credit and assuring that the Project complies with
the requirements of the Code, §42. The Department shall have no
responsibility for ensuring that a Project Owner who receives a hous-
ing credit allocation from the Department will qualify for the housing
credit. The Department will reject, and consider barring the Project
Owner from future participation in the Department’s tax credit pro-
gram as a consequence thereof, any Application in which fraudulent
information, knowingly false documentation or other misrepresenta-
tion has been provided. The aforementioned policy will apply at any
stage of the evaluation or approval process.

§50.11. Program Fees.
(a) Each Project Owner that submits an Application shall

submit to the Department, along with such Application, a non
refundable Application fee, as set forth in the Application Submission
Procedures Manual.

(b) For each Project that is to be evaluated by an independent
third party underwriter in accordance with §50.6(b)(3) of this
title (relating to Threshold Criteria; Evaluation Factors; Selection
Criteria; Final Ranking; Credit Amount; Tax Exempt Bond Financed
Projects), the Project Owner will be so informed in writing prior
to the commencement of any reviews by said underwriter. The
cost for the third party underwriting will be set forth in the
Application Submission Procedures Manual, and must be received
by the Department prior to the engagement of the underwriter. The
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fees paid by the Project Owner to the Department for the third party
underwriting will be credited against the commitment fee established
in subsection (c) of this section, in the event that a Commitment
Notice is issued by the Department to the Project Owner.

(c) Each Project Owner that receives a Commitment Notice
shall submit to the Department, not later than the expiration date
on the commitment billing notice, a non refundable commitment
fee, as set forth in the Application Submission Procedures Manual.
The commitment fee shall be paid by cashier’s check. Projects
located within one of the targeted Texas counties, as indicated in
the Reference Manual, will be exempt from the requirement to pay a
commitment fee, in the event that Commitment Notice is issued.

(d) Each Project Owner that requests an extension of the ex-
piration date of a Commitment Notice, or an extension of the doc-
umentation submission date for Carryover, Closing of Construction
Loan, Substantial Construction Commencement, Placed in Service
and Cost Certification, shall submit to the Department, along with
such request, a non refundable extension fee. The amount of the
extension fee shall be set forth in the Application Submission Proce-
dures Manual. This fee shall be paid by cashier’s check and shall be
submitted as discussed in §50.12 of the QAP and Rules. All exten-
sions shall be granted at the discretion of the Department.

(e) Upon the Project being placed in service, the Project
Owner will pay a compliance monitoring fee in the form of acashier’s
check, as set forth in the Application Submission Procedures Manual.
The compliance monitoring fee must be received by the Department
prior to the release of the IRS Form 8609 on the Project.

(f) Public information requests are processed by the Depart-
ment in accordance with the provisions of Texas Civil Statutes, Ar-
ticle 6252-17a, codified as Government Code, Chapter 552, and as
amended by the Acts during the 73rd Legislature, and as may be
amended from time to time. The General Services Commission and
the Department determine the cost of copying, and other costs of
production.

(g) The amounts of the Application fee, commitment fee,
compliance monitoring fee, administrative fees, extension fee, and
other applicable fees as specified in the Application Submission
Procedures Manual will be revised by the Department from time to
time as necessary to ensure that such fees compensate the Department
for its administrative costs and expenses.

§50.12. Manner and Place of Filing Applications.

(a) All Applications, letters, documents, or other papers filed
with the Department will be received only between the hours of 8:00
a.m. and 5:00 p.m. on any day which is not a Saturday, Sunday or
a holiday established by law for state employees.

(b) All Applications and related documents submitted to the
Department shall be mailed or delivered to Low Income Housing
Tax Credit Program, Texas Department of Housing and Community
Affairs, 507 Sabine, Suite 400, Austin, Texas 78701.

§50.13. Withdrawals, Cancellations, Amendments.

(a) A Project Owner may withdraw an Application prior
to receiving a commitment, Carryover Allocation Document or
Housing Credit Allocation, or may cancel a Commitment Notice by
submitting to the Department a notice, as applicable, of withdrawal
or cancellation.

(b) The Department may consider an amendment to a Com-
mitment Notice, Carryover Allocation or other requirement with re-
spect to a Project if the revisions:

(1) are consistent with the Code and the tax credit
program;

(2) do not occur while the Project is under consideration
for tax credits;

(3) do not involve achange in the number of points scored
(unless the Project’ s ranking is adjusted because of such change);

(4) do not involve a change in the Project’s site; or

(5) do not involve a change in the set-aside election.

(c) The Department may cancel a Commitment Notice or
Carryover Allocation prior to the issuance of IRS Form 8609 with
respect to a Project if:

(1) the Project Owner or any member of the Development
Team, or the Project, as applicable, fails to meet any of the conditions
of such Commitment Notice or Carryover Allocation or any of the
undertakings and commitments made by the Project Owner in the
applications process for the Project;

(2) any statement or representation made by the Project
Owner or made with respect to the Project Owner, the Development
Team or the Project is untrue or misleading;

(3) an event occurs with respect to any member of
the Development Team which would have made the Project’s
Application ineligible for funding pursuant to §50.4(f) of this title
(relating to Applications; Environmental Assessments; Market Study;
Commitments; Extensions; Carryover Allocations; Agreements and
Elections; Extended Commitments), if such event had occurred prior
to issuance of the Commitment Notice or Carryover Allocation; or

(4) the Project Owner, any member of the Development
Team, or the Project, as applicable, fails to comply with these Rules
or the procedures or requirements of the Department.

§50.14. Waiver and Amendment of Rules.

(a) The Board, in its discretion, may waive any one or more
of these Rules in cases of natural disasters such as fires, hurricanes,
tornadoes, earthquakes, or other acts of nature as declared by Federal
or State authorities.

(b) The Department may amend this chapter and the Rules
contained herein at any time in accordance with the provisions of
Texas Civil Statutes, Article 6252-13a, codified as Government Code,
Chapter 2001, and as amended by the Acts of the Seventy-third
Legislature, and as may be amended from time to time.

§50.15. Forward Reservations; Binding Commitments.

(a) Anything in §50.4 of this title (relating to Applications;
Environmental Assessments; Market Study; Commitments; Exten-
sions; Carryover Allocations; Agreements and Elections; Extended
Commitments) or elsewhere in this chapter to the contrary notwith-
standing, the Department with approval of the Board may determine
to issue commitments of tax credit authority with respect to Projects
from the State Housing Credit Ceiling for the calendar year following
the year of issuance (each a "forward commitment"). The Department
may make such forward commitments:

(1) with respect to Projects placed on a waiting list in any
previous Application Round during the year; or

(2) pursuant to an additional Application Round.

(b) If the Department determines to make forward commit-
ments pursuant to a new Application Round, it shall provide infor-
mation concerning such round in the Texas Register. In inviting and
evaluating Applications pursuant to an additional Allocation Round,
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the Department may waive or modify any of the set-asides set forth
in §50.5(a) and (b) of this title (relating to Set-Asides, Commitments
and Preferences) and make such modifications as it determines ap-
propriate in the Threshold Criteria, evaluation factors and Selection
Criteria set forth in §50.6 of this title (relating to Threshold Criteria,
Evaluation Factors; Selection Criteria; Final Ranking; Credit Amount;
Tax Exempt Bond Financed Projects) and in the dates and times by
which actions are required to be performed under this chapter. The
Department may also, in an additional Application Round, include
Projects previously evaluated within the calendar year and rank such
Projects together with those for which Applications are newly re-
ceived.

(c) Unless otherwise provided in the Commitment Notice
with respect to a Project selected to receive a forward commitment
or in the announcement of an Application Round for Projects seeking
a forward commitment, actions which are required to be performed
under this chapter by a particular date within a calendar year shall
be performed by such date in the calendar year of the anticipated
allocation rather than in thecalendar year of the forward commitment.

(d) Any forward commitment made pursuant to this section
shall be made subject to the availability of State Housing Credit
Ceiling in the calendar year with respect to which the forward
commitment is made. No more than 15% of the per capita component
of State Housing Credit Ceiling anticipated to be available in the State
of Texas in a particular year shall be allocated pursuant to forward
commitments to Project Applications carried forward without being
ranked in the new Application Round pursuant to subsection (f) of
this section. If a forward commitment shall be made with respect
to a Project placed in service in the year of such commitment, the
forward commitment shall be a "binding commitment" to allocate
the applicable credit dollar amount within the meaning of the Code,
§42(h)(1)(C).

(e) If tax credit authority shall become available to the De-
partment later in a calendar year in which forward commitments have
been awarded, the Department may allocate such tax credit author-
ity to any eligible Project which received a forward commitment, in
which event the forward commitment shall be canceled with respect
to such Project.

(f) In addition to or in lieu of making forward commitments
pursuant to subsection (a) of this section, the Department may de-
termine to carry forward Project Applications on a waiting list or
otherwise received and ranked in any Application Round within a
calendar year to the subsequent calendar year, requiring such addi-
tional information, Applications and/or fees, if any, as it determines
appropriate. Project Applications carried forward may, within the
discretion of the Department, either be awarded credits in a separate
allocation round on the basis of rankings previously assigned or may
be ranked together with Project Applications invited and received in a
new Application Round. The Department may determine in a partic-
ular calendar year to carry forward some Project Applications under
the authority provided in this subsection, while issuing forward com-
mitments pursuant to subsection (a) of this section with respect to
others.

§50.16. Deadlines for Allocation of Low Income Housing Tax
Credits.

(a) Not later than November 15 of each year, the Department
shall prepare and submit to the Board for adoption the draft Qualified
Allocation Plan required by federal law for use by the Department
in setting criteria and priorities for the allocation of tax credits under
the low income housing tax credit program.

(b) The Board shall adopt and submit to the governor the
Qualified Allocation Plan not later than January 31.

(c) The governor shall approve, reject, or modify and approve
the Qualified Allocation Plan not later than February 28.

(d) An Applicant for a low income housing tax credit to be
issued a Commitment Notice during the initial Application Round in
a calendar year must submit an Application to the Department not
later than May 15.

(e) The Board shall authorize the Department to issue a
Commitment Notice for allocation for the initial Application Round
of low income housing tax credits each year in accordance with the
Qualified Allocation Plan not later than July 31.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817911
Daisy A. Stiner
Acting Executive Director
Texas Department of Housing and Community Affairs
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 475–3726

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part II. Public Utility Commission of
Texas

Chapter 23. Substantive Rules

Subchapter F. Quality of Service
16 TAC §23.69

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Public Utility Commission of Texas (commission) proposes
the repeal of §23.69 relating to Integrated Services Digital Net-
work (ISDN). Project Number 17709 has been assigned to this
proceeding. The Appropriations Act of 1997, House Bill 1, Ar-
ticle IX, §167 (Section 167) requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Such reviews shall include, at a
minimum, an assessment by the agency as to whether the rea-
son for adopting or readopting the rule continues to exist. The
commission held three workshops to conduct a preliminary re-
view of its rules. As a result of these workshops, the commis-
sion is reorganizing its current substantive rules located in 16
Texas Administrative Code (TAC) Chapter 23 to: (1) satisfy the
requirements of §167; (2) repeal rules no longer needed; (3) up-
date existing rules to reflect changes in the industries regulated
by the commission; (4) do clean-up amendments made neces-
sary by changes in law and commission organizational structure
and practices; (5) reorganize rules into new chapters to facilitate
future amendments and provide room for expansion; and (6) re-
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organize the rules according to the industry to which they apply.
As a result of this reorganization, §23.69 will be duplicative of
proposed new §26.142 of this title (relating to Integrated Ser-
vices Digital Network (ISDN)) in Chapter 26, Substantive Rules
Applicable to Telecommunications Service Providers.

Mr. Martin Wilson, assistant general counsel, Office of Reg-
ulatory Affairs, has determined that for each year of the first
five-year period the repeal is in effect there will be no fiscal im-
plications for state or local government as a result of enforcing
or administering the repeal.

Mr. Wilson has determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as
a result of the repeal will be the elimination of a duplicative
rule. There will be no effect on small businesses as a result of
repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.

Mr. Wilson has also determined that the proposed repeal should
not affect a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act §2001.022.

Comments on the proposed repeal (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
North Congress Avenue, PO Box 13326, Austin, Texas 78711-
3326, within 30 days after publication. All comments should re-
fer to Project Number 17709, repeal of §23.69.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Reference to Statutes: Public Utility Regulatory Act
§14.002.

§23.69. Integrated Services Digital Network (ISDN).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817790
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 936–7308

♦ ♦ ♦
Chapter 26. Substantive Rules Applicable to
Telecommunications Service Providers

Subchapter G. Advanced Services
16 TAC §26.142

The Public Utility Commission of Texas (commission) proposes
new §26.142 relating to Integrated Services Digital Network
(ISDN). The proposed section will replace §23.69 of this
title (relating to Integrated Services Digital Network (ISDN)).
The proposed section establishes the minimum criteria for
the provision of ISDN to customers of dominant certificated

telecommunications utilities (DCTU). Project Number 17709 has
been assigned to this proceeding.

The Appropriations Act of 1997, House Bill 1, Article IX, §167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganizing
its current substantive rules located in 16 Texas Administrative
Code (TAC) Chapter 23 to: (1) satisfy the requirements of §167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. Chapter 26
has been established for all commission substantive rules appli-
cable to telecommunications service providers. The duplicative
sections of Chapter 23 will be proposed for repeal as each new
section is proposed for publication in the new chapter.

General changes to rule language:

The proposed new sections reflect different section, subsection,
and paragraph designations due to the reorganization of the
rules. Citations to other sections of the commission’s rules
have been updated to reflect their new section designations.
Some text has been proposed for deletion as unnecessary in
the new section because the dates and requirements in the text
no longer apply due to the passage of time and/or fulfillment
of the requirements. References to the Office of Consumer
Affairs have been updated to reflect the commission’s current
organization. The Texas Register will publish this section as
all new text. Persons who desire a copy of the proposed new
section as it reflects changes to the existing section in Chapter
23 may obtain a redlined version from the commission’s Central
Records under Project Number 17709.

Other changes specific to each section:

Proposed new §26.142 does not include §23.69(c) concerning
definitions. The definitions in §23.69(c) have been moved to
§26.5 of this title (relating to Definitions). Subsequently, the
subsections in proposed new §26.142 have been reordered,
and any references to specific subsections have been changed
accordingly. In addition, §26.142 does not include §23.69(d)(4)-
(6), and (h)(2)(A)-(B), which reference an initial implementation
process for §23.69.

Proposed new §26.142(f)(1) contains an updated reference to
the Office of Customer Protection and the Office’s toll-free
telephone number. Proposed new §26.142(f)(2)-(3), (h)(1)(C)-
(D) contain updated references to the Office of Regulatory
Affairs, and proposed new §26.142(h)(3) contains a more
specific reference to a Procedural Rule.

Proposed new §26.142(g)(1)(A)(ii), (g)(1)(B)(i) and (g)(1)(D)(i)
all contain corrected references to other subsections within the
rule.

Proposed new §26.142(b) and (f)(2)(J) include updated refer-
ences to §26.121, §26.122 and §26.123, relating to privacy
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issues, Customer Proprietary Network Information, and Caller
Identification.

Mr. Martin Wilson, assistant general counsel, has determined
that for each year of the first five-year period the proposed
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.

Mr. Wilson has determined that for each year of the first five
years the proposed section is in effect the public benefit antici-
pated as a result of enforcing the section will be the availability of
ISDN to customers of dominant certificated telecommunications
utilities. ISDN provides the public switched telephone network
with the capability for end-to-end digital connectivity. Examples
of uses for ISDN are telecommuting, teleconferencing, distance
learning, and telemedicine. There will be no effect on small
businesses as a result of enforcing this section. There is no
anticipated economic cost to persons who are required to com-
ply with the section as proposed.

Mr. Wilson has also determined that for each year of the first five
years the proposed section is in effect there will be no impact
on employment in the geographic area affected by implementing
the requirements of the section.

Comments on the proposed section (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. The commission
invites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the pro-
posed section. The commission will consider the costs and ben-
efits in deciding whether to adopt the section. The commission
also invites specific comments regarding the §167 requirement
as to whether the reason for adopting §23.69 continues to ex-
ist in the proposed new section. All comments should refer to
Project Number 17709 - §26.142 relating to Integrated Services
Digital Network.

This section is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction, and specifically, PURA §55.001
which requires public utilities to furnish service, instrumentali-
ties, and facilities that are safe, adequate, efficient, and reason-
able; and §55.002(1) which grants the commission authority to
adopt rules a public utility must follow in furnishing a service.

Cross Index to Statutes: Public Utility Regulatory Act §§14.002,
55.001 and 55.002(1).

§26.142. Integrated Services Digital Network (ISDN).

(a) Purpose. The commission finds that Integrated Services
Digital Network (ISDN) is an alternative to "plain old telephone ser-
vice." At this time, ISDN is not areplacement for "plain old telephone
service," but rather ISDN provides the public switched telephone net-
work with end-to-end digital connectivity. As such, ISDN should be
made available to customers at a reasonable price, should be as acces-
sible as possible to customers who want ISDN, should meet minimum
standards of quality and consistency, and should be provided in such
a manner that permits the dominant certificated telecommunications
utility (DCTU) a reasonable opportunity to earn a reasonable return
on invested capital. The provisions of this section are intended to
establish the minimum criteria for the provision of ISDN.

(b) Application.

(1) This section applies to DCTUs.

(2) All DCTUs providing ISDN must do so in accordance
with the requirements of this section.

(3) An application to make ISDN available under this
section shall comply with the requirements of §26.121 of this title
(relating to Privacy Issues), §26.122 of this title (relating to Customer
Proprietary Network Information, and §26.123 of this title (relating
to Caller Identification Services).

(c) Availability of ISDN.

(1) Each DCTU shall make ISDN available to all
customers in exchange areas having 50,000 or more access lines as
of February 22, 1995. For purposes of this section, making ISDN
available means providing ISDN to a customer within 30 days of
that customer’ s request. Nothing in this section shall be construed
as requiring a DCTU to provide ISDN to any customer prior to that
customer’s request for ISDN. The requirements of this paragraph
shall not be met by making ISDN available to the customers of these
exchange areas using a foreign exchange (FX) arrangement.

(2) Each DCTU subject to the requirements of paragraph
(1) of this subsection shall make ISDN available to all customers in
exchange areas having less than 50,000 access lines as of February
22, 1995. The requirements of this paragraph may be met by making
ISDN available to the customers of these exchange areas using a FX
arrangement, if that is the most economically efficient means for the
DCTU to make ISDN available.

(3) It is the goal of the commission that ISDN should
be made available to customers in all exchange areas not included
in paragraphs (1) and (2) of this subsection. To this end, all
telecommunications providers are encouraged to work together to
make ISDN available to the customers of the DCTUs that do not have
the facilities with which to make ISDN available to their customers.
In the exchange areas not included in paragraph (1) of this section,
the commission recognizes that ISDN may be made available using
a FX arrangement, if that is the most economically efficient means
for the DCTU to make ISDN available.

(d) ISDN standards and services.

(1) ISDN standards.

(A) At a minimum, all ISDN shall comply with
National ISDN-1 and National ISDN-2 Standards as promulgated by
Bellcore as of February 22, 1995.

(B) All ISDN shall be capable of providing end-to-
end digital connectivity.

(2) ISDN services. At a minimum, the DCTU shall
make available the ISDN services listed in the National ISDN-1 and
National ISDN-2 Standards promulgated by Bellcore as of February
22, 1995.

(3) Existing customers. Existing customers as of Febru-
ary 22, 1995 may continue to receive ISDN irrespective of whether
that ISDN complies with this subsection. Those customers may con-
tinue to receive such ISDN and shall be required to receive ISDN
under the requirements of this subsection only if there is at least a 30
day customer-caused cessation of the ISDN service provided by the
DCTU.

(4) Waiver provision. A DCTU may request, and the
presiding officer may grant for good cause, modification or waiver of
paragraphs (1) and/or (2) of this subsection. Such a request may be
reviewed administratively. Any request for modification or waiver of
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the requirements of paragraphs (1) and/or (2) of this subsection shall
include a complete statement of the DCTU’ s arguments and factual
support for that request.

(e) Costing and pricing of ISDN.

(1) Costing of ISDN. The cost standard for ISDN shall
be the long run incremental cost (LRIC) of providing ISDN.

(2) Pricing of ISDN.

(A) Rates and terms.

(i) The rates and terms of ISDN, including basic
rate interface (BRI), primary rate interface (PRI) and other ISDN
services, shall be just and reasonable and shall not be unreasonably
preferential, prejudicial, or discriminatory, subsidized directly or in-
directly by regulated monopoly services, or predatory or anticompet-
itive.

(ii) The annual revenues for ISDN, including BRI,
PRI, and other ISDN services, shall be sufficient to recover the annual
long run incremental cost and a contribution for joint and/or common
costs, in the second year after it is first offered under the tariffs
approved pursuant to this section.

(B) Foreign serving office (FSO) rate. Where the
DCTU makes ISDN available by designating a foreign serving office
(FSO) arrangement, the DCTU shall not charge an FSO rate.

(C) Foreign exchange (FX) rate.

(i) Except as provided in clause (ii) of this sub-
paragraph, where the DCTU is allowed to make ISDN available by
designating a FX arrangement, the DCTU may charge an FX rate. A
new FX rate shall be developed specifically for ISDN and this rate
shall not be usage based. If the FX rate is priced at not less than
100% of LRIC and at not more than 105% of LRIC, there shall be a
rebuttable presumption that the amount of joint and/or common costs
recovered is appropriate.

(ii) Where the DCTU can make ISDN available to
a customer by designating an FSO arrangement, the DCTU shall not
charge a FX rate.

(D) Pricing of BRI. To further the commission’s
policy that ISDN be made available at a reasonable price and that
ISDN beas accessibleas possible to those customers who want ISDN,
BRI should be priced to recover its LRIC plus a minimal amount of
joint and/or common costs. If BRI is priced at not less than 100% of
LRIC and at not more than 105% of LRIC, there shall be a rebuttable
presumption that the amount of joint and/or common costs recovered
is appropriate.

(E) Existing customers. Existing customers as of
February 22, 1995 shall be subject to the rates set in compliance with
this subsection, notwithstanding their choice to continue receiving
ISDN under subsection (d) of this section.

(3) Pricing of ISDN for small LECs. After a Class A
DCTU is in compliance with this section, a small local exchange
carrier (SLEC) as defined in §26.5 of this title (relating to Definitions)
may price ISDN services at plus or minus 25% of the rates approved
by the commission for that Class A DCTU providing the service
within the State of Texas or at the rates for ISDN services approved
by the commission for a similar SLEC. For the purpose of this section
a similar SLEC is defined as a SLEC having a total number of access
lines within 5,000 access lines of the applying SLEC.

(f) Requirements for notice and contents of application in
compliance with this section.

(1) Notice of application. The presiding officer may re-
quire notice to the public as required by the commission’s Procedural
Rules, Subchapter D, and shall require direct notice to all existing
ISDN customers. Unless otherwise required by the presiding officer
or by law, the notice shall include at a minimum a description of the
service, the proposed rates and other terms of the service, the types of
customers likely to be affected if the application is approved, the pro-
posed effective date for the application, and the following language:
"Persons who wish to comment on this application should notify the
commission by (specified date, ten days before the proposed effec-
tive date). Requests for further information should be mailed to the
Public Utility Commission of Texas, PO Box 13326, Austin, Texas
78711-3326, or you may call the Public Utility Commission’s Office
of Customer Protection at (512) 936-7120 or toll free at (888) 782-
8477. Hearing- and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136."

(2) Contents of application for each DCTU not electing
the SLEC pricing provisions of subsection (e)(3) of this section. A
DCTU that makes ISDN available shall file with the commission
an application complying with the requirements of this section. In
addition to copiesrequired by other commission rules, one copy of the
application shall be delivered to the Office of Regulatory Affairs and
one copy shall be delivered to the Office of Public Utility Counsel.
The application shall contain the following:

(A) the proposed tariff sheets to implement the
requirements of subsections (c), (d), and (e) of this section as required
by subsection (g) of this section;

(B) a statement by the DCTU describing how it
intends to comply with this section, including how it intends to
comply with subsections (c), (d) and (e) of this section as required
by subsection (g) of this section;

(C) a description of the proposed service(s) and
the rates, terms, and conditions under which the service(s) are
proposed to be offered and an explanation of how the proposed
rates and terms of the service(s) are just and reasonable and are not
unreasonably preferential, prejudicial, or discriminatory, subsidized
directly or indirectly by regulated monopoly services, or predatory or
anticompetitive;

(D) a statement by the DCTU of whether the appli-
cation contains a rate change;

(E) the proposed effective date of the service;

(F) a statement detailing the method and content of
the notice, if any, the utility has provided or intends to provide to
the public regarding the application and a brief statement explaining
why the DCTU’ s notice proposal is reasonable and that the DCTU’s
notice proposal complies with applicable law;

(G) a copy of the text of the notice, if any;

(H) a long run incremental cost study (LRIC) sup-
porting the proposed rates;

(I) projections of revenues, demand, and costs demon-
strating that in the second year after the ISDN service is first offered
under the tariffs approved pursuant to this section, the proposed rates
will generate sufficient annual revenues to recover the annual long
run incremental costs of providing the service, as well as a contribu-
tion for joint and/or common costs;

(J) the information required by §26.121 - §26.123 of
this title;
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(K) a statement specifying the exchanges in which the
DCTU proposes to offer ISDN, the exchanges in which the DCTU
proposes to offer ISDN using an FSO arrangement, the exchanges in
which the DCTU proposes to offer ISDN using an FX arrangement,
and the exchanges in which the DCTU does not propose to offer
ISDN; and

(L) any other information which the DCTU wants
considered in connection with the commission’ s review of its
application.

(3) Contents of application for a SLEC. A SLEC that
makes ISDN available and elects to price ISDN services under
subsection (e)(3) of this section shall file with the commission an
application complying with the requirements of this section. In
addition to copiesrequired by other commission rules, one copy of the
application shall be delivered to the Office of Regulatory Affairs and
one copy shall be delivered to the Office of Public Utility Counsel.
The application shall contain the following:

(A) contents of application required by paragraph
(2)(A), (B), (D), (E), (F), (G), (J), (K), and (L) of this subsection;

(B) a description of the proposed service(s) and the
rates, terms, and conditions under which the service(s) are proposed
to be offered and an affidavit from the general manager or an officer
of the SLEC approving the proposed ISDN service;

(C) a notarized affidavit from a representative of the
SLEC:

(i) verifying the number of access lines, including
the access lines of affiliates of such SLEC providing local exchange
telephone service within the state, the SLEC has in service in the
State of Texas;

(ii) verifying that the rates have been determined
by the SLEC independently;

(iii) including a statement affirming that the rates
are just and reasonable and are not unreasonably preferential,
prejudicial, or discriminatory; subsidized directly or indirectly by
regulated monopoly services; or predatory, or anticompetitive; and

(D) an explanation demonstrating that the rates for
the proposed ISDN service are within the guidelines provided by
subsection (e)(3) of this section; and

(E) projections of the amount of revenues that will be
generated by the ISDN service.

(g) Timing of and requirements for each DCTU’s compli-
ance with this section.

(1) Each DCTU that is required to make ISDN available
under subsection (c)(1) and (2) of this section shall file with the
commission an application as described in subsection (f) of this
section. Pursuant to subsection (f)(2)(A) and (B) of this section,
the DCTU shall show its compliance with the requirements of:

(A) subsection (c)(1) and (2) of this section;

(B) subsections (d)(1)(A) and (B), (d)(2) and (d)(3)
of this section or request a waiver pursuant to subsection (d)(4) of
this section and provide sufficient justification for the good cause
exception; and

(C) subsection (e)(2)(B), (C), and (D) of this section.

(2) Each DCTU having ISDN tariffs in effect as of
February 22, 1995 and that is not subject to paragraph (1) of this
subsection shall file with the commission an application as described

in subsection (f) of this section. Pursuant to subsection (f)(2)(A) and
(B) of this section, the DCTU shall show its compliance with the
requirements of:

(A) subsections (d)(1)(A) and (B), (d)(2) and (d)(3)
of this section or request a waiver pursuant to subsection (d)(4) of
this section and provide sufficient justification for the good cause
exception; and

(B) subsection(e)(2)(B), (C), and (D) of this section.

(3) Rates proposed for services pursuant to paragraphs
(1)(B) and (2)(A) of this subsection that are not tariffed as of the ef-
fective dateof thissection and rates proposed under paragraphs (1)(C)
and (2)(B) of this subsection shall comply with the requirements of
subsections (e)(1) and e(2)(A) and (E) of this section.

(4) Each DCTU offering ISDN after the effective date of
this section shall file with the commission an application as described
in subsection (f) of this section. Pursuant to subsection (f)(2)(A) and
(B) of this section the DCTU shall show its compliance with the
requirements of:

(A) subsections (d)(1)(A) and (B) and (d)(2) of this
section or request awaiver pursuant to subsection (d)(4) of this section
and provide sufficient justification for the good cause exception; and

(B) subsection (e)(1) and (2) of this section for each
DCTU not electing the SLEC pricing provisions of subsection (e)(3)
of this section or subsection (e)(3) of this section for a SLEC.

(h) Commission processing of application.

(1) Administrative review. An application considered
under this section may be reviewed administratively unless the DCTU
requests the application be docketed or the presiding officer, for good
cause, determines at any point during the review that the application
should be docketed.

(A) The operation of the proposed rate schedule may
be suspended for 35 days after the effective date of the application.
The effective date shall be no earlier than 30 days after the filing
date of the application or 30 days after public notice is completed,
whichever is later.

(B) The application shall be examined for sufficiency.
If the presiding officer concludes that material deficiencies exist in the
application, the applicant shall be notified within ten working days
of the filing date of the specific deficiency in its application, and the
earliest possible effective date of the application shall be no less than
30 days after the filing of a sufficient application with substantially
complete information as required by the presiding officer. Thereafter,
any time deadlines shall be determined from the 30th day after
the filing of the sufficient application and information or from the
effective date if the presiding officer extends that date.

(C) While the application is being administratively
reviewed, the staff of the Office of Regulatory Affairs and the staff
of the Office of Public Utility Counsel may submit requests for
information to the DCTU. Six copies of all answers to such requests
for information shall be filed with Central Records and one copy shall
be provided the Office of Public Utility Counsel within ten days after
receipt of the request by the DCTU.

(D) No later than 20 days after the filing date of
the sufficient application, interested persons may provide to the
staff of the Office of Regulatory Affairs written comments or
recommendations concerning the application. The staff of the
Office of Regulatory Affairs shall and the Office of Public Utility

23 TexReg 12060 December 4, 1998 Texas Register



Counsel may file with the presiding officer written comments or
recommendations concerning the application.

(E) No later than 35 days after the effective date of
the application, the presiding officer shall issue an order approving,
denying, or docketing the DCTU’ s application.

(2) Approval or denial of application. The application
shall be approved by the presiding officer if the proposed ISDN
offered by the DCTU complies with each requirement of this section.
If, based on theadministrative review, the presiding officer determines
that one or more of the requirements not waived have not been met,
the presiding officer shall docket the application.

(3) Standards for docketing. The application may be
docketed pursuant to Procedural Rule §22.33(b) of this title (relating
to Tariff Filings).

(4) Review of the application after docketing. If the
application is docketed, the operation of the proposed rate schedule
shall be automatically suspended to adate 120 daysafter the applicant
has filed all of its direct testimony and exhibits, or 155 days after
the effective date, whichever is later. Affected persons may move
to intervene in the docket, and the presiding officer may schedule
a hearing on the merits. The application shall be processed in
accordance with the commission’ s rules applicable to docketed cases.

(5) Interim rates. For good cause, interim rates may be
approved after docketing. If the service requires substantial initial
investment by customers before they may receive the service, interim
rates shall be approved only if the DCTU shows, in addition to good
cause, that it will notify each customer prior to purchasing the service
that the customer’ s investment may be at risk dueto the interim nature
of the service.

(i) Commission processing of waivers. Any request for
modification or waiver of therequirements of thissection shall include
a complete statement of the DCTU’ s arguments and factual support
for that request. The presiding officer shall rule on the request
expeditiously.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817789
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 936–7308

♦ ♦ ♦

Part VI. Texas Motor Vehicle Board

Chapter 101. Practice and Procedure
The Texas Motor Vehicle Board of the Texas Department of
Transportation proposes amendments to §§101.1-101.7, 101.9-
101.13, 101.15-101.16, and new §101.14, relating to Gen-
eral Rules of agency operation; amendments to §§101.22-
101.25, 101.27-101.28, relating to Rulemaking and amend-
ments to §§101.41-101.47, 101.49, 101.51-101.52, 101.55,
101.57-101.64, relating to Adjudicative Proceedings and Hear-
ings.

The Appropriation Act of 1997, House Bill 1, Article IX, §167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include an assessment by the
agency as to whether the reason for adopting or readopting the
rule continues to exist. The Board conducted a review of Ti-
tle 16, Chapter 101, relating to Practice and Procedure, at its
November 12, 1998 meeting.

General changes to rule language:

As a result of its review, the Board is dividing previously undes-
ignated heads into three subchapters. These are Subchapter
A, General Rules (§§101.1-101.16); Subchapter B, Rulemaking
(§§101.22-101.28); and Subchapter C, Adjudicative Proceed-
ings and Hearings (§§101.41-101.66). The Texas Motor Vehi-
cle Commission was renamed the Texas Motor Vehicle Board
in 1992. The amendments change all references from "com-
mission" to "Board" throughout the chapter. Additionally, the
Motor Vehicle Board acquired jurisdiction over Chapter 503 of
the Transportation Code in 1995. The amendments clarify that
Board rules apply to actions brought under or pertaining to the
Transportation Code as well as the Motor Vehicle Commission
Code (TEX. REV. CIV. STAT., art. 4413(36)).

Other changes specific to each section:

In Subchapter A, General Rules, proposed amendments to
§101.1 clarify that the rules in Chapter 101 apply only as
reasonably practical in Lemon Law and warranty performance
cases where parties may appear without legal representation.
Proposed changes to §101.2 require that, in the event of a con-
flict in language between the Motor Vehicle Commission Code
and the Transportation Code, the definition or procedure de-
scribed in the Motor Vehicle Commission Code will control, and
also clarify the definition of "governmental agency". Portions of
§101.3 and §101.5 are being deleted to conform Board rules
to the Public Information Act. Section 101.4 is amended to
distinguish informal opinions from formal opinions described in
§101.3. Proposed amendments to §107.7 add the requirement
that complaints alleging violations of the codes shall be un-
der oath and filed in the same manner as petitions for relief.
Proposed changes to §101.9 describe the document format of
pleadings and petitions.

Section 101.10 is amended to require complaints alleging vi-
olations of the codes be in writing and eliminates the require-
ment that the agency refer complaints outside its jurisdiction to
another appropriate governmental agency having jurisdiction.
Proposed changes to §101.11 eliminate the requirement for a
bound hearing docket, thereby allowing computerization of mas-
ter docket files. Section 101.13(e) states that for a document
to be timely filed, it must be received pursuant to requirements
in statutes or Board rules. Proposed amendments to §101.13
add orders of the Board, director or hearing examiner to those
items that may require filing deadlines.

Existing §101.14 is repealed and new §101.14 is simultaneously
proposed concerning Cease and Desist Orders. The new
section clarifies the requirements to obtain a cease and desist
order and the manner in which a cease and desist order may
be appealed.

In Subchapter B, Rulemaking, the Board proposes to repeal
§101.21 and §101.26, because the authority to promulgate rules
is in the statute and the rules are unnecessary. The word "party"
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is changed to "person" in §§101.23, 101.24, 101.25, 101.27 to
conform to the language in Chapter 552 of the Government
Code pertaining to rulemaking. Proposed amendments to
§101.22 and §101.25 allow the options of electronic recording or
court reporter transcription of rulemaking hearings. Proposed
changes to §101.23 state that public comment will be accepted
before or during a rulemaking hearing and eliminate acceptance
of comment after the hearing is held. Proposed amendments
to §101.27 allow the Board to notify interested persons of
proposed or final rule action instead of requiring notification
to interested persons. Proposed changes to §101.28 add
formal and informal opinions to matters that are exempt from
rulemaking requirements.

Subchapter C refers to Adjudicative Proceedings and Hearings.
Proposed changes to §101.42 clarify requirements for notices of
hearing and add a presumption of service if the notice of hearing
is sent by certified mail. Proposed amendments to §101.43 no
longer require a reply to a notice of hearing, and add a section
stating that if a responding party does not reply nor appear at
the hearing on the merits, allegations contained in the notice of
hearing will be deemed admitted. Section 101.44 is amended
to no longer require hearings be held in Austin. Section 101.45
allows court reporter transcription or electronic recording at the
discretion of the hearing officer and allows waiver of the cost of
preparation of the agency record for court appeal.

Proposed amendments to §101.46 allow a hearing officer to
consolidate proceedings in the interest of judicial efficiency and
no longer require a formal notice of hearing to that effect. Sec-
tion 101.47 is amended to state that agreed orders proposed by
the parties remain subject to Board approval. Proposed amend-
ments to §101.51 properly cite the Texas Disciplinary Rules of
Professional Conduct and Texas Lawyer’s Creed. Proposed
changes to §101.52 no longer allow introduction of testimony by
affidavit and require two copies of exhibits in adjudicative pro-
ceedings. Amendments to §101.57 allow for delivery of plead-
ings to be, in addition to United States mail, by actual delivery
or telephonic document transfer. Section 101.58 is amended
to allow the hearing officer to set a schedule for submission
of written summations at the close of a hearing on the merits.
Proposed amendments to §101.59 clarify that a hearing officer
shall serve his proposal for decision upon all parties. Proposed
changes to §101.60 and §101.62 reflect that the hearing officer
may allow extensions of times to file exceptions and replies to
exceptions to a proposal for decision. Proposed amendments
to §101.61 conform language to the Administrative Procedure
Act.

Brett Bray, Director, Motor Vehicle Division, has determined that
for the first five-year period the sections are in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Mr. Bray has determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of the amendments and new section will be to clarify
agency procedure by streamlining rule language and to codify
agency policies. There will be no effect on small businesses
as a result of complying with these sections. Mr. Bray has
also determined that for each year of the first five years the
proposals are in effect there will be no impact on employment
in the geographic areas affected by the implementing the
requirements of these sections.

Comments on the proposals (15 copies) may be submitted to
Brett Bray, Director, Motor Vehicle Division, P. O. Box 2293,
Austin, Texas, 78768. The Texas Motor Vehicle Board will
consider final adoption of the proposals at its March 4, 1999
meeting. The deadline for comments is February 3, 1999.

Subchapter A. General Rules
16 TAC §§101.1–101.7, 101.9–101.13, 101.15–101.16

The amendments are proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with
authority to adopt rules necessary and convenient to effectuate
the provisions of the act.

Texas Motor Vehicle Commission Code §§1.02, 1.03, 2.01,
2.08, 2.09, 3.01, 3.02, 3.03, 3.04, 3.05, 3.06, 3.07A, 3.08,
3.08A, 4.06, 5.01A, 5.01B, 6.01, 6.01A, 6.07, 7.01 are affected
by the proposed amendments.

§101.1. Scope and Purposes.

These rules govern practice and procedure before the Texas Motor
Vehicle Board [commission]. The objective of these rules is to
insure fair, just, and impartial adjudication of the rights of parties
in all matters within the jurisdiction of the Texas Motor Vehicle
Commission Code and Chapter 503 of the Texas Transportation Code,
hereinafter referred to as the "codes" ["code"] and to insure fair,
just, and effective administration of said codes [code] in accordance
with the intent of the legislature as declared in the Texas Motor
Vehicle Commission Code, §1.02. This chapter shall apply only
as reasonably practicable to cases brought under §6.07 (the Lemon
Law) or §3.08(i) (warranty performance) of the Texas Motor Vehicle
Commission Code.

§101.2. Definitions; Conformity with Statutory Requirements.

The definitions contained in the Texas Motor Vehicle Commission
Code and Chapter 503 of the Texas Transportation Code [code] are
hereby adopted by reference. All matters of practice and procedure
set forth in the codes [code] shall govern and these rules shall
be construed to conform with the codes [code] in every relevant
particular, it being the intent of these rules only to supplement the
codes [code] and to provide procedures to be followed in instances
not specifically governed by the codes [code]. In the event of a
conflict, the definition or procedure referenced in the Texas Motor
Vehicle Commission Code shall control.

(1) "Party in interest" means a party against whom a
binding determination cannot be had in a proceeding before the Board
[commission] without having been afforded notice and opportunity
for hearing.

(2) "Governmental agency" means all other state and local
governmental agencies of the State of Texas and all agencies of the
United States government, whether executive, legislative, or judicial.

§101.3. Formal Opinions.

(a) General. Any person may request a formal opinion from
the Board [commission] on any matter within the jurisdiction of the
Texas Motor Vehicle Board [Commission]. It is the policy of the
Board [commission] to consider requests for formal opinions and,
where practicable, to inform the requesting party of the Board’s
[commission’s] views; provided, however, that a request will be
considered inappropriate for a formal opinion where the request
involves a matter which is under investigation or is the subject
of a current proceeding by the Board [commission] or another
governmental agency, or where the request is such that an informed
opinion thereon can be given only after extensive investigation,
research, or collateral inquiry.

23 TexReg 12062 December 4, 1998 Texas Register



(b) Procedure. Requests for formal opinions are to be
submitted to the Board [commission] in writing and shall include
full and complete information on the matter with respect to which
the formal opinion is requested. The request must affirmatively state
that the matter involved is not the subject of an investigation or other
proceeding by the Board [commission] or any other governmental
agency. The submission of additional information may be required
by the Board [commission].

(c) Formal opinions rendered without prejudice. Any formal
opinion so given is without prejudice to the right of the Board
[commission] to reconsider the matter and, where the public interest
requires, to modify or revoke the formal opinion. Notice of
such modification or revocation will be given to the party who
originally requested the opinion so that he may modify or discontinue
any action which may have been taken pursuant to the Board’s
[commission’s] formal opinion. The Board [commission] will not
proceed against such party with respect to any action taken in good
faith reliance upon the Board’ s [commission’s] formal opinion where
all relevant facts were fully, completely, and accurately presented
to the Board [commission] and where such action was promptly
discontinued or appropriately modified upon notification of the
Board’ s [commission’s] modification or revocation of the formal
opinion.

(d) Publication. Texts or digests of formal opinions of
general interest will be made available to any person upon written
request to the Board [commission], subject to statutory and other
restrictions against disclosure, and to meritorious objections by the
person who requested the formal opinion.

§101.4. Informal Opinions.
Any other advice, opinion, or information received from the Texas
Motor Vehicle Board or the staff of the Board [commission] in
response to an [any] inquiry [which] is not a formal opinion of the
Board [commission] and shall be considered an informal opinion. No
informal opinion, whether written or oral, by the Board [commission],
the [executive] director, or any employee will be binding upon the
Board [commission] in any subsequent proceeding involving the same
or similar issue.

§101.5. Prohibited Disclosures and Communications.
[(a) In addition to information the disclosure of which is

prohibited by statute, the Texas Motor Vehicle Commission will not,
except where material and necessary in formal proceedings, disclose
information contained in the investigation reports of its staff, staff
recommendationsand interofficecommunications, or any other matter
relating to investigation, administration, and enforcement which in the
judgment of the commission is private or confidential.]

[(b)] No party in interest, his attorney, or authorized repre-
sentative in any proceeding shall submit, directly or indirectly, any
ex parte communication concerning the merits of such proceeding
to the members of the Board [commission], the [executive] director,
or any employee of the Board [commission]. Violations of this sec-
tion shall be promptly reported in writing, and if in the opinion of
the Board [commission] such communication is prohibited and was
made in willful violation of this section, or the dictates of fairness
require that the communication be made public, a copy thereof (or a
summary thereof if the same was oral) shall be filed with the records
of such proceeding and a copy forwarded to all parties of record.

§101.6. Appearances.
(a) General. Any party to a proceeding before the Texas Mo-

tor Vehicle Board [Commission] may appear to represent, prosecute,
or defend his rights or interests, either in person, by an attorney, or by
any other authorized representative. Any individual may appear for

himself; and any member of a partnership which is a party to a pro-
ceeding or any bona fide officer of a corporation or association may
appear for the partnership, corporation, or association. An authorized
full-time employee may enter an appearance for his employer.

(b) Agreements of representation. The Board may require
agreements between a party in interest and an attorney or other
authorized representative concerning any pending proceeding to be
in writing, signed by the party in interest, and filed as a part of the
record of the proceeding.

(c) Leading counsel. The attorney or other authorized
representative of a party in interest shall be considered that party’s
leading counsel in any proceeding and, if present, shall have control
in the management of the cause pending before the Texas Motor
Vehicle Board [Commission].

(d) Intervention. Any public official or other person hav-
ing an interest in a proceeding may, upon request to the Board
[commission] or hearing officer, be permitted to intervene and present
any relevant and proper evidence, data, or argument bearing upon the
issues involved in the particular proceeding. Any person desiring to
intervene in a proceeding may be required to disclose his interest in
the proceeding before permission to appear will be granted.

(e) Limitation on appearances. The Board [commission]
may limit or exclude entirely an attempt by persons to appear in
a proceeding when such appearance would be irrelevant or would
unduly broaden the scope of the proceeding.

§101.7. Petitions.

Petitions for relief under the codes or complaints filed alleging
violations of the codes [code] other than those specifically provided
for in these rules shall be in writing and under oath, shall state
clearly and concisely the petitioner’s grounds of interest in the subject
matter, the facts relied upon, and the relief sought, and shall cite by
appropriate reference the article of the code or other law relied upon
for relief and, where applicable, the proceeding to which the petition
refers.

§101.9. Form of Petitions, [Applications, Reports,] Pleadings, and
the Like.

The original copy of every petition [application, report], pleading,
motion, brief, or other instrument permitted or required to be filed
with the Texas Motor Vehicle Board in a contested case proceeding
[Commission] shall be signed by the party in interest, his attorney, or
his authorized representative. All pleadings filed in any proceeding
shall be printed or typed on 8 1/2 inch by 11 inch bond paper in no
smaller than 11 point type with margins of at least one inch at the top,
bottom, and each side. Pages shall be numbered in the 1 inch margin
at the bottom of each page. All typewriting except block quotations
and footnotes shall be double spaced. [typewritten or printed. If
typewritten, the impression shall be on one side of the paper, and
lines shall be double-spaced, except that long quotations, schedules
of data, etc., may be singled-spaced, and indented. Mimeographed,
multigraphed, hectographed, photostated, planographed, or xeroxed
papers, and the like, will be accepted as typewritten. If printed,
the paper shall be unglazed, and the printing shall be in clear type,
adequately leaded. ]

§101.10. Complaints.

All complaints alleging violations of the codes shall [code should]
be in writing addressed to the Board [commission] and signed by
the complainant. Complaint forms will be supplied and assistance
may be afforded by the Board [commission] for the purpose of
filing complaints. A complaint shall [should] contain the name
and address of the complainant, the name and address of the party
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against whom the complaint is made, and a brief statement of the
facts forming the basis of the complaint. If requested by the Board
[commission], complaints shall be under oath, and before initiating
an investigation or other proceeding to determine the merits of the
complaint, the Board [commission] may require from the complainant
such additional information as may be necessary to evaluate the merits
of the complaint. [Complaints alleging violations of state or federal
law outside the jurisdiction of the commission will be referred to
the appropriate governmental agency having jurisdiction over such
alleged violation.]

§101.11. Hearing Docket.
The Board [commission] will maintain a [bound] hearing docket
containing a record of all formal proceedings instituted. The hearing
docket shall be a public file and shall be open for inspection at all
reasonable times. Filing of hearing notices in the hearing docket will
be deemed notice to the public. A[The commission, in assigning
a] docket number assigned by the Board to any formal proceeding[,
shall assign a number which] will be carried forward throughout the
proceeding.

§101.12. Computing Time.
In computing any period of time prescribed or allowed by these rules,
by order of the Board [commission], or by any applicable statute, the
date of the act or event after which the designated period of time
begins to run is not to be included; but the last day of the period so
computed is to be included unless it be a Saturday, Sunday, or legal
holiday in which event the period runs until the end of the next day
which is not a Saturday, Sunday, or legal holiday.

§101.13. Filing of Documents.
(a) Every application, petition, notice, motion, brief, or other

document required or permitted to be filed at the office of the
Texas Motor Vehicle Board [Commission] in Austin, may be filed
by delivering an original of such document to said office, either:
in person, by agent, by courier receipted delivery, by mail to the
address of said office, or by telephonic document transfer to the
current telecopier number at said office.

(b) (No change.)

(c) Except as provided in subsection (e) of this section, with
respect to a document which, to be timely filed under these rules,
must be filed on or before a specified date, delivery by mail shall
be complete only if such deposit is made on or before said date and
the document is received in hand by the Board [commission] at its
office in Austin not later than the fifth Board [commission] business
day after the date of such deposit. Delivery by telephonic document
transfer after 5 p.m. local time of said office shall be deemed
delivered on the following day. Where the filing of a document
is made by mail but the document is not received by the Board
[commission] within five business days after the date of deposit of
the document in the mail, nothing herein shall preclude the delivery
of the document to the Board’s [commission’ s] office by other means
of delivery, such as delivery in person or by telephonic document
transfer, within the said five-day period, provided that the party filing
the document furnishes the Board [commission] with proof of deposit
of the document in the mail prior to the filing date, as provided herein.

(d) Such document may be delivered by a party to a matter,
an attorney of record, or by any other person competent to testify.
A certificate by an attorney of record or the affidavit of any person
competent to testify, showing timely delivery of a document in a
manner described in this section shall be prima facie evidence of the
fact of timely delivery, although nothing herein shall preclude the
Board [commission] or any party from offering proof that the subject
document was not timely delivered.

(e) Notwithstanding the foregoing, where by statute,Board
[or commission] rule, or order of the Board, director or hearing
officer, a document, to be timely filed, must be received in the Board’s
[commission’s] office by a specified time, then the requirements
of such statute,[or] rule, or order shall govern the filing of
that document, and any such document received at the Board’s
[commission’s] office after the specified time, notwithstanding the
date of mailing or other means of delivery, shall be deemed not timely
filed.

§101.15. Enlargement of Time.
(a) When by these rules or by a notice given thereunder or

by order of the Board [commission] or the hearing officer [examiner]
having jurisdiction, as the case may be, an act is required or allowed
to be done at or within a specified time, except as provided in
subsection (b) of this section, the Board [commission] or the hearing
officer [examiner] for cause shown may, at any time in the Board’s
[commission’s] or the hearing officer’s [examiner’s] discretion:

(1) with or without motion or notice, order the period
enlarged if application therefore is made before the expiration of the
period originally prescribed or as extended by a previous order; or

(2) upon motion permit the act to be done after the
expiration of the specified period where good cause is shown for
the failure to act.

(b) Notwithstanding anything contained in subsection (a) of
this section, neither the Board [commission] nor a hearing officer
[examiner] may enlarge the time for filing a document with the
Board [commission] where by statute or Board [commission] rule,
the document, to be timely filed, must be received in the Board’s
[commission’s] office by a specified time, and the requirements of
such statute or rule shall govern the filing of that document and any
such document received at the Board’s [commission’ s] office after the
specified time, notwithstanding the date of mailing or other means of
delivery, shall be deemed not timely filed.

§101.16. Expenses of Witness or Deponent.
A witness or deponent in a contested case who is not a party and
who is subpoenaed or otherwise compelled to attend a hearing or
proceeding to give testimony or a deposition or to produce books,
records, papers, or other objects that may be necessary and proper
for the purposes of a proceeding under the codes [code] is entitled to
receive expenses pursuant to provisions of the Texas Government
Code §2001. Such witness or deponent is entitled to receive
reimbursement for mileage at the current state employee rate for each
mile, for going to and returning from the place of the hearing or
deposition, if the place is more than 25 miles from the person’s place
of residence and the person uses a personally owned or leased motor
vehicle for the travel.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817858
Brett Bray
Director, Motor Vehicle Division
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1999
For further information, please call: (512) 416–4899

♦ ♦ ♦
16 TAC §101.14
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The new rule is proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with
authority to adopt rules necessary and convenient to effectuate
the provisions of the act.

Texas Motor Vehicle Commission Code §§1.02, 1.03, 2.01,
2.08, 2.09, 3.01, 3.02, 3.03, 3.04, 3.05, 3.06, 3.07A, 3.08,
3.08A, 4.06, 5.01A, 5.01B, 6.01, 6.01A, 6.07, 7.01 are affected
by the proposed rule.

§101.14. Cease and Desist Orders.

(a) Whenever it appears to the Board that any person is
violating any provision of the codes or any regulation promulgated
thereunder, it may, directly or through its representative, enter an
interlocutory order requiring such person to cease and desist.

(1) No interlocutory cease and desist order shall be
granted without notice to the person against whom the order is
requested unless it clearly appears from specific facts shown by
affidavit or by the verified complaint that one or more of the situations
enumerated in Texas Motor Vehicle Commission Code §6.01A(a)(1)-
(4) will occur before notice can be served and a hearing had thereon;

(2) Every interlocutory cease and desist order granted
without notice shall include the date and hour of issuance; shall
state which of the situations enumerated in Texas Motor Vehicle
Commission Code §6.01A(a)(1)-(4) is found to necessitate the
issuance of the order without notice; and shall set a date certain
for a hearing as provided in the Board’s rules relating to adjudicative
proceedings to determine the validity of the order and to allow the
person against whom the order is issued to show good cause why
the order should not remain in effect during the pendency of the
proceeding;

(3) The person against whom the interlocutory cease and
desist order has been issued without notice may request that the
hearing to determine the validity of the order be held earlier than
the date set by the order;

(4) Every cease and desist order granted with or without
notice shall set forth the reasons for its issuance; shall be specific in
terms; shall describe in reasonable detail and not by reference to the
complaint or other document the act or acts sought to be restrained;

(5) No cease and desist order, whether interlocutory
or permanent, shall be granted unless the person requesting the
order shall present his petition or complaint to the Board or its
designated representative verified by affidavit and containing a plain
and intelligible statement of the grounds for such relief.

(b) To expedite the resolution of appeals of interlocutory
cease and desist orders as contemplated in §6.01A(b) of the Texas
Motor Vehicle Commission Code, the director of the Motor Vehicle
Division is authorized to hear appeals of interlocutory cease and
desist orders on behalf of the Motor Vehicle Board. Any decision
rendered by the director shall be interlocutory and does not affect
the logical course of a proceeding whereby the Board makes the
ultimate decision on the merits and on whether the interlocutory cease
and desist order should be made permanent. However, the director’s
interlocutory decision shall be sufficient for a complaining party to
seek judicial review of the matter as set out in §6.01A(b). Upon
appeal of an order issued pursuant to this subsection to the district
court, as provided in the code, the order may be stayed by the director
upon a showing of good cause by a party of interest.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817857
Brett Bray
Director, Motor Vehicle Division
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1999
For further information, please call: (512) 416–4899

♦ ♦ ♦
Subchapter B. Rulemaking
16 TAC §§101.22–101.25, 101.27–101.28

The amendments are proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with
authority to adopt rules necessary and convenient to effectuate
the provisions of the act.

Texas Motor Vehicle Commission Code §§1.02, 1.03, 2.01,
2.08, 2.09, 3.01, 3.02, 3.03, 3.04, 3.05, 3.06, 3.07A, 3.08,
3.08A, 4.06, 5.01A, 5.01B, 6.01, 6.01A, 6.07, 7.01 are affected
by the proposed amendments.

§101.22. Proceedings To Be Public.

All rulemaking proceedings shall be open to the public. The
proceedings shall be recorded electronically or transcribed by a court
reporter and the recording or transcription of the proceedings shall
be filed as part of the record.

§101.23. Written Presentation.

Written data, evidence, or arguments may be filed by any interested
person [party] in advance of or during[,or after] the hearing [provided,
however, that no written presentation will be considered by the
commission if filed more than five days after the close of the hearing
unless an extension of time is granted by the commission].

§101.24. Oral Presentation.

Any interested person [party] may present data, evidence, or argu-
ments in oral form at the hearing.

§101.25. Procedure.

The Board [commission] may establish an order of appearance for
oral presentation at the hearing and may also impose reasonable
limitations on the time allotted to any interested person [party]. The
order of appearance and time limitations shall be strictly observed
unless an exception thereto is granted by the Board [commission].
A transcript or electronic recording of the hearing shall be made
and shall constitute the record of the proceeding. The Board
[commission] may close the hearing at any time after all interested
persons [scheduled parties] have been heard.

§101.27. Publication.

Notice of promulgation, amendment, or repeal of any rule or
regulation may [shall] be forwarded to all persons [parties] known
by the Board [commission] to have an interest therein. Such notice
shall contain a copy of the rule or regulation acted upon, statement of
the action taken, and the date on which such action becomes effective.

§101.28. Exempted Actions.

The requirements of subchapter B of this chapter [§§101.21-101.27
of this title] (relating to Rulemaking Proceedings and Hearings)
shall not apply to general statements of policy,informal opinions, or
formal opinions. [interpretive rulings, or rules of agency organization,
practice, or procedure.]
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817859
Brett Bray
Director, Motor Vehicle Board
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1998
For further information, please call: (512) 416–4899

♦ ♦ ♦
Subchapter C. Adjudicative Proceedings and
Hearings
16 TAC §§101.41–101.47, 101.49, 101.51–101.52, 101.55,
101.57–101.64

The amendments are proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with
authority to adopt rules necessary and convenient to effectuate
the provisions of the act.

Texas Motor Vehicle Commission Code §§1.02, 1.03, 2.01,
2.08, 2.09, 3.01, 3.02, 3.03, 3.04, 3.05, 3.06, 3.07A, 3.08,
3.08A, 4.06, 5.01A, 5.01B, 6.01, 6.01A, 6.07, 7.01 are affected
by the proposed amendments.

§101.41. Institution of Adjudicative Proceedings.

Adjudicative proceedings may be instituted by the Board
[commission] on its own motion at any time with reference
to any matter, function, or duty having to do with enforcement of
the codes [code]. Actions instituted by the Board [commission]
may be heard at any time subsequent to the giving of proper notice
as required by the codes [code]. In addition to those adjudicative
proceedings instituted by the Board [commission] on its own motion,
the Board [commission] shall institute adjudicative proceedings upon
issuance of an order to cease and desist by serving notice of hearing,
as provided in subchapter C of this chapter (relating to Adjudicative
Proceedings and Hearings [below], upon the party against whom the
cease and desist order has been issued.

§101.42. Notice of Hearing in Adjudicative Proceedings.

(a) In any adjudicative proceeding before [instituted by] the
Board [commission], the notice of hearing shall state:

(1) the name of the party or parties in interest, [designated
as the respondent];

(2)-(4) (No change.)

(5) [shall contain] a clear and concise factual statement
sufficient to identify [inform the respondent] with reasonable defi-
niteness the matters at issue [of the type of acts or practices alleged
to be in violation of the code.] This can be satisfied by attaching and
incorporating by reference the complaint or amended complaint.

(b) Notice of hearing shall be served upon the parties in
interest [respondent] either in person or by certified mail, return
receipt requested [registered mail] addressed to the parties in interest
[respondent] or their agents [his agent] for service of process.

(c) Notice of hearing shall be presumed to have been received
by a person if notice of the hearing was mailed by certified mail,
return receipt requested, to the last known address of any person

known to have legal rights, duties, or privileges that could be
determined at the hearing.

(d) [(c)] Notice of hearing may be amended [by the
commission] at the hearing or at any time prior thereto.

§101.43. Reply.

Within 20 days after service of notice of hearing, or within 10 days
after service of amended notice of hearing, aresponding party [the
respondent] may [shall] file a reply thereto in which the matters
at issue are specifically admitted, denied or otherwise explained
[he specifically admits, denies, or otherwise explains each of the
allegations of the notice of hearing unless the respondent is without
knowledge thereof in which case he shall so state, such statement
operating asa denial. All allegationsnot so answered shall be deemed
to have been admitted.]

(1) Form and filing of replies. All replies shall include a
reference to the docket number of the hearing and shall be sworn to
by the responding party [respondent] or his attorney of record. The
original [and two copies] of the reply shall be filed with the Board,
and [commission, ant] one copy shall be served upon other parties
[respondents] to the proceeding, if any.

(2) Amendment. Aresponding party [The respondent]
may amend his reply at any time prior to the hearing, and in any
case where the notice of hearing has been amended at the hearing,
a responding party [the respondent] shall be given an opportunity to
amend his reply.

(3) Extension of time. Upon the motion of a responding
party [respondent], with good cause shown, the Board [commission]
may extend the time within which the reply may be filed.

(4) Default. All allegations not so answered shall be
deemed admitted by any party who does not appear at the hearing on
the merits.

§101.44. Hearings To Be Public.

Hearings in adjudicative proceedings shall be open to the public. [All
hearings shall be held in Austin, unless for good and sufficient cause
the commission by order shall designate another place of hearing in
the interest of the public.]

§101.45. Recording and Transcriptions of Hearing Cost.

(a) Except as provided in §107.6 of this title (relating to
Hearings), hearings in contested cases will be transcribed by a court
reporter or recorded electronically at the discretion of the hearing
officer. [unless the recording of the hearing by a tape recording is
determined to be appropriate by the hearing examiner and agreed
to by the parties. When requested by any party to a proceeding,
the hearing shall be transcribed by a court reporter.] Any request
regarding recording or transcription must be made to the hearing
officer at least two days prior to the hearing.

(b) In those contested cases in which the hearing is tran-
scribed by a court reporter, the costs of transcribing the hearing and
for the preparation of an original transcript of the record for the Board
[commission] shall be assessed equally among all parties to the pro-
ceeding,unless ordered otherwise by the Board

(c) Copies of tape recordings of a hearing will be provided
to any party upon written request and upon payment for the cost of
the tapes.

(d) In the event a final decision of the Board [commission] is
appealed to the district court and the Board [commission] is required
to transmit to the court [acopy of] the original or a certified copy of
the agency record [of the agency proceeding], or any part thereof, the
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appealing party shall, unless waived by the Board or Director, pay
the costs of preparation of the [original or a certified copy of the]
record [of the agency proceeding] that is required to be transmitted
to the court.

§101.46. Joint Report.
No adjudicative proceedings embracing two or more complaints or
petitions shall be heard on a joint record without the consent of
all parties in interest unless the hearing officer [commission] shall
find, prior to the consolidation of the proceedings, that justice and
efficiency are better served by [cannot be afforded without] the
consolidation. [and shall so state in the notice of hearing.]

§101.47. Waiver of Hearing.
Subsequent to the issuance of a notice of hearing as provided in
§101.42 of this title (relating to Notice of Hearing in Adjudicative
Proceedings), a responding party [respondent] may waive such
hearing and consent to the entry of an agreed order by the Board.
[commission after review of the facts.] Agreed orders proposed by
the parties remain subject to Board approval.

§101.49. Presiding Officials.
The Board [commission] may preside or it may designate one of its
members, the [executive] director, or any other person to preside
over any hearing held in any adjudicative proceeding. The term
"hearing officer" as used herein includes the Board [commission]
when it presides over a hearing.

(1) (No change.)

(2) Disqualification. When a hearing officer or any one of
the members of the Board [commission] deems himself disqualified
to preside in a particular hearing, he shall withdraw therefrom by
notice on the record and shall notify the Board [commission] of his
withdrawal. Whenever any party [respondent] shall deem the hearing
officer to be disqualified to preside in a particular hearing, he may
file with the Board [commission] a motion to disqualify and remove
the hearing officer which motion shall be supported by affidavits
setting forth the alleged grounds for disqualification. A copy of the
motion shall be served by the Board [commission] on the hearing
officer who shall have 10 days within which to reply. If the hearing
officer contests the alleged grounds for disqualification, the Board
[commission] shall promptly determine the validity of the grounds
alleged, such decision being determinative of the issue.

(3) Substitution of hearing officer. If the hearing officer
is disqualified, dies, becomes disabled, or withdraws during any
proceeding, the Board [commission] may appoint another hearing
officer who may perform any function remaining to be performed
without the necessity of repeating any proceedings theretofore had in
the case.

§101.51. Conduct and Decorum.
Every party, witness, attorney, or other representative shall comport
himself in all proceedings with proper dignity, courtesy, and respect
for the Board [commission], the hearing officer, and all other parties.
Disorderly conduct will not be tolerated. Attorneys and other
representatives of parties shall observe and practice the standards
of ethical behavior prescribed for attorneys at law by the Texas
Disciplinary Rules of Professional Conduct and Texas Lawyer’s
Creed. [Texas State Bar Act.] No party to a pending case, and
no representative or witness of such a party, shall discuss the merits
of such case with the hearing officer outside of the presence of all
other parties, or their representatives. Upon violation of this section,
any party, witness, attorney, or other representative may be excluded
from any hearing for such period and upon such conditions as are
just; or may be subject to such other just, reasonable, and lawful

disciplinary action as the hearing officer or Board [commission] may
prescribe.

§101.52. Evidence.

(a) General. The Texas Rules of Evidence [rules of evidence]
shall be applied in all adjudicative hearings to the end that needful
and proper evidence shall be conveniently, inexpensively, and speedily
adduced while preserving the rights of the parties to the proceeding.

(b) Admissibility. All relevant, material, and reliable evi-
dence shall be admitted. Irrelevant, immaterial, unreliable, and un-
duly repetitious or cumulative evidence shall be excluded. Immate-
rial or irrelevant parts of an otherwise admissible document shall be
segregated and excluded so far as practicable. [Testimony may be in-
troduced by affidavits properly executed according to §101.8 of this
title (relating to Affidavits).]

(c)-(d) (No change.)

(e) Documents in Board’ s [board’ s] files. Documents or
information in the licensing files of the Board [board] may be
officially noticed and may be admitted and considered by the hearing
officer [A dministrative Law Judge], as described in Chapter 2001 of
the Texas Government Code.

(f) Abstracts of documents. When documents are numerous,
the hearing officer may refuse to receive in evidence more than a lim-
ited number of said documents which are typical and representative,
but [he] may require the abstraction of the relevant information from
the documents and the presentation of the abstract in the form of an
exhibit; provided, however, that before admitting such abstract the
hearing officer shall afford all parties in interest the right to examine
the documents from which the abstract was made.

(g) Exhibits. Exhibits shall be limited to facts with respect to
the relevant and material issues involved in a particular proceeding.
Exhibits of documentary character shall be of such size as not to
unduly encumber the record of the proceeding. Where practicable,
the sheets of each exhibit shall not be more than 8 1/2 inches by
11 inches in size and shall be numbered, and there shall be a brief
statement on the first sheet of the exhibit of what the exhibit purports
to show. The original and one copy of each exhibit offered shall be
tendered to the reporter or hearing officer for identification, and a copy
shall be furnished to each party in interest. In the event an exhibit has
been identified, objected to, and excluded, the hearing officer shall
determine whether or not the party offering the exhibit withdraws the
offer, and if so, return the exhibit [to him]. If the excluded exhibit is
not withdrawn, it shall be given an exhibit number for identification
and be included in the record only for the purpose of preserving the
exception together with the hearing officer’s ruling.

§101.55. Motions.

Every motion relating to a pending proceeding shall, unless made
during a hearing, be written, and shall set forth the relief sought
and the specific reasons and grounds therefor. If based upon matters
which do [to] not appear of record, it shall be supported by affidavit.
Any motion not made during a hearing shall be filed with the hearing
officer.

§101.57. Service of Pleading, Petitions, Briefs, and the Like.

A copy of every pleading, petition, brief, or other document filed
in any adjudicative proceeding, after appearances shall have been
entered of record therein, shall be served upon all other parties in
interest or their leading counsel and upon the Board [commission]
by sending a copy thereof properly addressed to each such party
by first-class United States mail, postage prepaid,by actual delivery,
or by telephonic document transfer. A certificate of such fact shall
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accompany the original of each such instrument filed with the Board
[commission].

§101.58. Submission.

Adjudicative proceedings will be deemed submitted to the hearing
officer as soon as the hearing and record are completed and briefs,
if any, are filed. At the discretion of the hearing officer, parties
[Parties] or their attorneys, in lieu of oral closing arguments or closing
statements at the conclusion of an adjudicative proceeding, shall file a
written summation or brief containing the statements, arguments and
conclusions, together with references to supporting authorities, which
might normally be presented orally at the conclusion of such hearing.
[The written summation in behalf of an applicant shall be submitted
to the commission within five daysafter theconclusion of the hearing,
with copies to protestants and other parties who participated in the
hearing, and written summations in behalf of protestants and other
parties entitled to present same shall be submitted to the commission
within five days after receipt of a copy of applicant’s summation,
or within 12 days after the conclusion of the hearing, whichever is
earlier.] A schedule for submission of written closing summations or
briefs will be established by the hearing officer at the conclusion of
the hearing on the merits

§101.59. Findings and Recommendations of Hearing Officer.

As soon as practicable after the submission of the proceeding, the
hearing officer shall prepare certify and file with the commission a
copy of his findings of fact, conclusions of law and arecommended
decision and order. A copy of said report shall be served by the
hearing officer [commission] upon all parties or their leading counsel.

§101.60. Filing of Exceptions.

Any party in interest may, within 20 days after the date of service
of the hearing officer’s report and recommended decision and order,
file exceptions to such report and recommended decision and order.
Requests for extension of time within which to file exceptions shall
be filed with the hearing officer [commission] and a copy of such
request shall be served on all other parties in interest. The hearing
officer [commission] shall promptly notify the parties of its action
upon the request and shall allow additional time only in extraordinary
circumstances where the interest of justice so requires.

§101.61. Form of Exceptions.

Exceptions to findings of fact conclusions of law or to any other
matters of law in any report and recommended decision and order of
a hearing officer shall be specific and shall be stated and numbered
separately. When exception is taken to a statement of fact, specific
reference must be made to the evidence relied upon to support the
specification of error and a statement in the form claimed to be correct
must be suggested. When exception is taken to a particular finding
or conclusion, whether of fact, law, or a mixed question of fact and
law, the evidence, if any, and the law relied upon to support the
specification of error must be suggested.

§101.62. Replies to Exception.

Replies to exceptions may be filed within 10 days after the date of
filing such exceptions. It is within the hearing officer’s discretion[The
commission may, in its discretion], upon notice to all parties in
interest, to extend the time for filing such reply.

§101.63. Filing of Documents for Consideration by Board
[Commission] Members.

Any document filed by a party to a contested case for consideration
by the members of the Board [commission] in their decision of the
case must be filed with the Board [commission] at least 15 days prior
to the date of the Board [commission] meeting at which the case is

scheduled for consideration and decision. Any document not filed
within such time will not be considered by the members of the Board
[commission] at that meeting. No contested case will be scheduled
for consideration and decision so as to preclude any party from filing
any document required or permitted to be filed in a contested case by
law or under the Board’s [commission’ s] rules, in compliance with
the previous filing requirement. For good cause shown, the Board
[commission] may waive or shorten the requirement for the filing of
all documents prior to any Board [commission] meeting.

§101.64. Final Decision.

In all contested cases except those brought under the Texas Motor
Vehicle Commission Code, §3.08(i) and §6.07, after a matter has
been heard and submitted to the Board [commission] for decision,
and the Board [commission] has considered all exceptions and replies
thereto, if any, and has issued its order in connection therewith, such
order shall be deemed final and binding on all parties thereto and all
administrative remedies are deemed to be exhausted as of the effective
date stated therein, unless a motion for rehearing be filed as provided
by law.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817860
Brett Bray
Director, Motor Vehicle Board
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1999
For further information, please call: (512) 416–4899

♦ ♦ ♦
Chapter 101. Practice and Procedure
The Texas Motor Vehicle Board of the Texas Department of
Transportation proposes the repeal of §101.14, Cease and De-
sist Orders, §101.21, Institution of Rulemaking Proceedings,
§101.26, Promulgation by the Commission and §101.65, Re-
ports of Compliance.

The Appropriation Act of 1997, House Bill 1, Article IX, §167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include an assessment by the
agency as to whether the reason for adopting or readopting
the rule continues to exist. The Board conducted a review of
16 TAC Chapter 101, relating to Practice and Procedure, at its
November 12, 1998 meeting.

As a result of its review, the Board determined that §101.14,
Cease and Desist Orders, should be repealed and new §101.14,
which more clearly describes the procedures for obtaining and
appealing cease and desist orders, should be proposed in its
place. The Board also determined that §101.21 and §101.26
(Institution of Rulemaking Proceedings and Promulgation by
the Commission) are not necessary because the authority to
promulgate rules and institute rulemaking hearings is inherent
in the statute. The Board proposes repeal of §101.65, Reports
of Compliance, because notice of failure to comply with a cease
and desist order is generally brought to the Board’s attention by
other means, making this requirement unnecessary.
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Brett Bray, Director, Motor Vehicle Division, has determined that
for the first five-year period the repeals are in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the repeals.

Mr. Bray has determined that for each year of the first five years
the repeals are in effect, the public benefit anticipated as a result
of the repeal will be elimination of unnecessary rules. There will
be no effect on small businesses as a result of repealing these
sections. Mr. Bray has also determined that for each year of the
first five years the repeals are in effect there will be no impact
on employment in the geographic areas affected by the repeal
of these sections.

Comments on the proposed repeals (15 copies) may be sub-
mitted to Brett Bray, Director, Motor Vehicle Division, P.O. Box
2293, Austin, Texas, 78768. The Texas Motor Vehicle Board
will consider final adoption of the repeals at its March 4, 1999
meeting. The deadline for comments is February 3, 1999.

Subchapter A. General Rules
16 TAC §101.14

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Motor Vehicle Board or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

This repeal is proposed under the Texas Motor Vehicle Com-
mission Code, §3.06, which provides the Board with authority
to adopt rules necessary and convenient to effectuate the pro-
visions of the act.

Texas Motor Vehicle Commission Code §§3.06, 3.08(a) and (c),
and 6.01A(b) are affected by the proposed repeals.

§101.14. Cease and Desist Orders.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817854
Brett Bray
Director, Motor Vehicle Division
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1999
For further information, please call: (512) 416–4899

♦ ♦ ♦
Subchapter B. Rulemaking
16 TAC §101.21, §101.26

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Motor Vehicle Board or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

These repeals are proposed under the Texas Motor Vehicle
Commission Code, §3.06, which provides the Board with
authority to adopt rules necessary and convenient to effectuate
the provisions of the act.

Texas Motor Vehicle Commission Code §§3.06, 3.08(a) and (c),
and 6.01A(b) are affected by the proposed repeals.

§101.21. Institution of Rulemaking Proceedings.

§101.26. Promulgation by the Commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817855
Brett Bray
Director, Motor Vehicle Board
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1998
For further information, please call: (512) 416–4899

♦ ♦ ♦
Subchapter C. Adjudicative Proceedings and
Hearings
16 TAC §101.65

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Motor Vehicle Board or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

This repeal is proposed under the Texas Motor Vehicle Com-
mission Code, §3.06, which provides the Board with authority
to adopt rules necessary and convenient to effectuate the pro-
visions of the act.

Texas Motor Vehicle Commission Code §§3.06, 3.08(a) and (c),
and 6.01A(b) are affected by the proposed repeals.

§101.65. Reports of Compliance.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817856
Brett Bray
Director, Motor Vehicle Division
Texas Motor Vehicle Board
Proposed date of adoption: March 4, 1999
For further information, please call: (512) 416–4899

♦ ♦ ♦
TITLE 19. EDUCATION

Part I. Texas Higher Education Coordinat-
ing Board

Chapter 5. Program Development

Subchapter E. Presentation of Request for New
Academic Degree Programs
19 TAC §5.101

The Texas Higher Education Coordinating Board proposes
Chapter 5, Subchapter E, new §5.101, concerning Program
Development (Presentation of Request for New Academic De-
gree Programs). The new rules would allow the Coordinating
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Board to concentrate its efforts on setting major policy issues
and spending less time on applying policy. The new rules will
give more responsibility to governing boards to ensure that pro-
posals for new degree programs and for facilities meet Coordi-
nating Board policy.

Marshall Hill, Assistant Commissioner for Universities and
Health-Related Institutions has determined that for the first five-
year period the rule is in effect there will be no fiscal implications
as a result of enforcing or administering the rule.

Marshall Hill also has determined that for the first five years
the rule is in effect the public benefit will be that it will allow
the Coordinating Board greater time to focus on issues of
statewide importance to Texas public higher education and will
allow institutions of higher education to respond more quickly
to changing needs and demands of students, business and
industry, taxpayers, etc. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the new rules may be submitted to Dr. Don
W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under Texas Education Code, Sec-
tion 61.051 which provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules concerning Pro-
gram Development (Presentation of Request for New Academic
Degree Programs).

There were no other sections or articles affected by the
proposed amendments.

§5.101. Approvals by the Commissioner.

(a) The Commissioner of Higher Education may approve
proposals from the public universities and health-related institutions
for new baccalaureate or master’s degree programs and academic
administrative change requests on behalf of the Board in accordance
with the procedures and criteria specified in this section.

(b) A proposal for a new degree program must include
certification in writing from the Board of Regents of a proposing
institution, in a form prescribed by the Commissioner, that the
following criteria have been met:

(1) The proposed degree program is within the Table of
Programs previously approved by the Coordinating Board for the
requesting institution.

(2) The curriculum, faculty, resources, support services,
and other components of a proposed degree program are comparable
to those of high quality programs in the same or similar disciplines
offered by other institutions.

(3) Clinical or in-service placements, if applicable, have
been identified in sufficient number and breadth to support the
proposed program.

(4) The program is designed to be consistent with the
standards of the Commission on Colleges of the Southern Association
of Colleges and Schools, and with the standards of other applicable
accrediting agencies; and is in compliance with appropriate licensing
authority requirements.

(5) The institution has provided credible evidence of
long-term student interest and job-market needs for graduates; or,
if proposed by a university, the program is appropriate for the

development of a well-rounded array of basic baccalaureate degree
programs at the institution where the principal faculty and other
resources are already in place to support other approved programs
and/or the general core curriculum requirements for all undergraduate
students.

(6) The program would not be unnecessarily duplicative
of existing programs at other institutions.

(7) Implementation and operation of the program would
not be dependent on future Special Item funding.

(8) New costs to the institution over the first five years
after implementation of the program would not exceed $1,000,000.

(c) A proposal for a new degree program or administrative
change must include a statement from the institution’s chief executive
officer certifying adequate financing and explaining the sources of
funding to support the first five years of operation of the program or
administrative change.

(d) If a proposal meets the criteria specified in this section,
the Commissioner may either approve it or forward it to the Board
for consideration at an appropriate quarterly meeting.

(e) At the beginning of each month, the Commissioner will
make available to the public universities, health-related institutions,
community/technical colleges, and Independent Colleges of Texas,
Inc. a list of all pending proposals for new degree programs and
administrative changes. If an institution wishes to provide the
Commissioner information supporting a concern it has about the
approval of a pending proposal for a new degree program at another
institution, it must do so within one month of the initial listing of the
proposal, and it must also forward the information to the proposing
institution.

(f) Each quarter, the Commissioner shall send a list of his
approvals under this section to Board members. A list of the approvals
shall also be attached to the minutes of the next quarterly Board
meeting.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817726
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999
For further information, please call: (512) 483–6162

♦ ♦ ♦
Chapter 9. Program Development in Public Com-
munity/Junior College Districts and Technical
Colleges

Subchapter E. Certificate and Associate Degree
Programs
19 TAC §9.93

The Texas Higher Education Coordinating Board proposes
amendments to Chapter 9, Subchapter E, §9.93 concerning
Program Development in Public Community/Junior College Dis-
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trict and Technical Colleges (Application, Approval, and Revi-
sion Procedures for Instructional Programs in Workforce Edu-
cation). The proposed amendments would allow the Coordi-
nating Board to concentrate its efforts on setting major policy
issues and spending less time on applying policy. The proposed
amendments to the rules will give more responsibility to govern-
ing boards to ensure that proposals for new degree programs
and for facilities meet Coordinating Board policy.

Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five-year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.

Dr. Barron also has determined that for the first five years
the rule is in effect the public benefit will be that it will allow
the Coordinating Board greater time to focus on issues of
statewide importance to Texas public higher education and will
allow institutions of higher education to respond more quickly
to changing needs and demands of students, business and
industry, taxpayers, etc. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.

The amendments to the rules are proposed under Texas Educa-
tion Code, Sections 61.061, 61.062 and 130.001 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning Program Development in Public
Community/Junior College District and Technical Colleges (Ap-
plication, Approval, and Revision Procedures for Instructional
Programs in Workforce Education).

There were no other sections or articles affected by the pro-
posed amendments.

§9.93. Application, Approval, and Revision Procedures for Instruc-
tional Programs in Workforce Education.

(a) In accordance with the Guidelines for Instructional Pro-
grams in Workforce Education as approved by the Board, each insti-
tution wishing to offer a new certificate or applied associate degree
program must have completed the following procedures:

(1) Completion of the Application for the Approval of
a New Technical or Continuing Education Program. Completed
application forms and a statement of assurances must be approved by
the governing board and the chief executive officer of the institution,
and forwarded to the Board’s Community and Technical Colleges
Division. The statement of assurances must certify that the following
criteria have been met:

(A) The institution has documented local and/or re-
gional workforce demand for the program.

(B) Basic and workforce skills have been integrated
into the curriculum.

(C) The institution has an enrollment management
plan for the program.

(D) The institution has or will initiate a process to
establish articulation agreements for the program with secondary and/
or senior level institutions.

(E) The program is designed to be consistent with the
standards of the Commission on Colleges of the Southern Association
of Colleges and Schools, and with the standards of other applicable
accrediting agencies, and is in compliance with appropriate licensing
authority requirements.

(F) The program would not unnecessarily duplicate
existing programs at other institutions.

(G) Representatives from private sector business and
industry have been involved in the creation of the program through
participation in an advisory committee.

(H) Adequate funding is available to cover all new
costs to the institution over the first five years after the implementation
of the program.

(I) At least 80 percent of existing workforce education
programs at the institution currently meet Board standards for both
graduation and placement.

(J) The appropriate Higher Education Regional Coun-
cil has been notified in writing of the proposal for a new program.

(2) (No change.)

(3) Completion of Formal Program Review.

(A) Once the program requirements have been met,
the Board staff may [shall] schedule the program for formal program
review. This review process shall include representatives from
the institution, the Board staff, and other appropriate agencies and
institutions of higher education.

(B) The Assistant Commissioner for Community and
Technical Colleges Division shall recommend certificate and applied
associate degree programs to the Commissioner for approval or
referral to [disapproval by] the Board.

(4) New Program Approval.

[(A)] The Board delegates to the Commissioner final
approval authority for all certificate programs,and for

[(B)] applied associate degree programs that meet
Board policies for approval as outlined in the Guidelines for
Instructional Programs in Workforce Educcation [shall be approved
by the Board or if such a program has been approved by the
Commissioner on an emergency basis as outlined under Section
9.94 of this title (relating to Provisions for Emergency Approval of
Associate Degree Programs), the Board may ratify or reject such
approval as provided in that section].

(5) Each quarter, the Commissioner shall send a list of his
approvals under thissection to Board members. A list of the approvals
shall also be attached to the minutes of the next appropriate quarterly
meeting.

(6) The Commissioner must forward a program to the
Board for consideration at an appropriate quarterly meeting if any
of the following conditions are met:

(A) The proposing institution’ s institutional effective-
ness report or annual data profile indicate that more than 20 percent
of the institution’s eligible workforce education programs have failed
to meet standards for graduation and/or placement.

(B) The proposed program is the subject of an unre-
solved grievance or dispute between institutions.

(C) The Commissioner does not recommend approval
of the program.
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(b)-(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817721
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999
For further information, please call: (512) 483–6162

♦ ♦ ♦
19 TAC §§9.94, 9.95, 9.96, 9.97

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Higher Education Coordinating Board or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Higher Education Coordinating Board proposes the
repeal of Chapter 9, Subchapter E, §§9.94–9.97, concerning
Program Development in Public Community/Junior College Dis-
trict and Technical Colleges (Certificate and Associate Degree
Programs). The repeal of the rules would allow the Coordinating
Board to concentrate its efforts on setting major policy issues
and spending less time on applying policy. The repeal of the
rules will give more responsibility to governing boards to ensure
that proposals for new degree programs and for facilities meet
Coordinating Board policy.

Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five-year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.

Dr. Barron also has determined that for the first five years the
rule is in effect the public benefit will be that it will allow the Co-
ordinating Board greater time to focus on issues of statewide
importance to Texas public higher education and will allow insti-
tutions of higher education to respond more quickly to changing
needs and demands of students, business and industry, taxpay-
ers, etc. There will be no effect on state or local government
or small businesses. There is no anticipated economic costs to
persons who are required to comply with the rule as proposed.

Comments on the repeal of the rules may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.

The repeal of the rules are proposed under Texas Education
Code, Sections 61.061, 61.062 and 130.001 which provides the
Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning Program Development in Public
Community/Junior College District and Technical Colleges (Ap-
plication, Approval, and Revision Procedures for Instructional
Programs in Workforce Education).

There were no other sections or articles affected by the
proposed amendments.

§9.94. Provisions for Emergency Approval of Associate Degree
Programs.

§9.95. Action and Order of the Board.

§9.96. Reporting to the Board.

§9.97. Disapproval of Programs; Noncompliance.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817723
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999
For further information, please call: (512) 483–6162

♦ ♦ ♦
19 TAC §§9.94–9.96

The Texas Higher Education Coordinating Board proposes to
Chapter 9, Subchapter E, new §§9.94–9.96, concerning Pro-
gram Development in Public Community/Junior College District
and Technical Colleges (Certificate and Associate Degree Pro-
grams). The new rules would allow the Coordinating Board to
concentrate its efforts on setting major policy issues and spend-
ing less time on applying policy. The new rules will give more
responsibility to governing boards to ensure that proposals for
new degree programs and for facilities meet Coordinating Board
policy.

Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five-year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.

Dr. Barron also has determined that for the first five years
the rule is in effect the public benefit will be that it will allow
the Coordinating Board greater time to focus on issues of
statewide importance to Texas public higher education and will
allow institutions of higher education to respond more quickly
to changing needs and demands of students, business and
industry, taxpayers, etc. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the new rules may be submitted to Dr. Don
W. Brown, Commissioner of Higher Education, Texas Higher
Education Coordinating Board, P.O. Box 12788, Capitol Station,
Austin, Texas 78711.

The new rules are proposed under Texas Education Code,
Sections 61.061, 61.062 and 130.001 which provides the Texas
Higher Education Coordinating Board with the authority to adopt
rules concerning Program Development in Public Community/
Junior College District and Technical Colleges (Certificate and
Associate Degree Programs).

There were no other sections or articles affected by the
proposed amendments.

§9.94. Action and Order of the Board.

(a) Board action on the request for approval of a new applied
associate degree program in a postsecondary institution that requires
Board consideration shall be taken at the next quarterly Board
meeting.
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(b) A resolution shall be entered in the minutes of the Board
and conveyed in writing by the Commissioner to the governing board
or the chief executive officer of the postsecondary institution.

§9.95. Reporting to the Board.

(a) Contact hours for courses in approved workforce educa-
tion certificate and applied associate degree programs from public
postsecondary institutions must be determined and reported in com-
pliance with Board rules and policy as outlined in the Workforce
Education Course Manual and state law.

(b) Contact hours for courses in approved academic certifi-
cate and associate degree programs at public postsecondary institu-
tions must be determined and reported in compliance with Board
policy as outlined in the Academic Course Guide Manual and state
law.

§9.96. Disapproval of Programs; Noncompliance.

No funds appropriated to any public postsecondary institution shall
be expended for any program which has not been approved by the
Commissioner or, when applicable, by the Board.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817722
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999
For further information, please call: (512) 483–6162

♦ ♦ ♦
Subchapter G. Contractual Agreements
19 TAC §9.128

The Texas Higher Education Coordinating Board proposes
amendments to Chapter 9, Subchapter G, §9.128, concerning
Program Development in Public Community/Junior College Dis-
trict and Technical Colleges (Disapproval of Courses; Noncom-
pliance). The proposed amendments would allow the Coordi-
nating Board to concentrate its efforts on setting major policy
issues and spending less time on applying policy. The pro-
posed amendments to the rules will give more responsibility to
governing boards to ensure that proposals for new degree pro-
grams and for facilities meet Coordinating Board policy.

Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five-year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.

Dr. Barron also has determined that for the first five years
the rule is in effect the public benefit will be that it will allow
the Coordinating Board greater time to focus on issues of
statewide importance to Texas public higher education and will
allow institutions of higher education to respond more quickly
to changing needs and demands of students, business and
industry, taxpayers, etc. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rule as proposed.

Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.

The amendments to the rules are proposed under Texas Educa-
tion Code, Sections 61.061, 61.062 and 130.001 which provides
the Texas Higher Education Coordinating Board with the author-
ity to adopt rules concerning Program Development in Public
Community/Junior College District and Technical Colleges (Dis-
approval of Courses; Noncompliance).

There were no other sections or articles affected by the
proposed amendments.

§9.128. Disapproval of Courses; Noncompliance.
No funds appropriated to any public community/junior college district
or technical college may be expended for any course taught which
has not been approved by the Commissioner [Board], even if such
course is taught under a contractual agreement.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817724
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999
For further information, please call: (512) 483–6162

♦ ♦ ♦
Chapter 11. Texas State Technical College Sys-
tem

Subchapter B. General Provisions
19 TAC §§11.26, 11.27, 11.29

The Texas Higher Education Coordinating Board proposes
amendments to Chapter 11, Subchapter B, §§11.26, 11.27, and
11.29, concerning Texas State Technical College System (Gen-
eral Provisions). The proposed amendments would allow the
Coordinating Board to concentrate its efforts on setting major
policy issues and spending less time on applying policy. The
proposed amendments to the rules will give more responsibility
to governing boards to ensure that proposals for new degree
programs and for facilities meet Coordinating Board policy.

Glenda Barron, Assistant Commissioner for Community and
Technical Colleges has determined that for the first five-year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.

Dr. Barron also has determined that for the first five years
the rule is in effect the public benefit will be that it will allow
the Coordinating Board greater time to focus on issues of
statewide importance to Texas public higher education and will
allow institutions of higher education to respond more quickly
to changing needs and demands of students, business and
industry, taxpayers, etc. There will be no effect on state or
local government or small businesses. There is no anticipated
economic costs to persons who are required to comply with the
rule as proposed.
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Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.

The amendments to the rules are proposed under Texas
Education Code, Sections 61.061, 61.062 and 135.04 which
provides the Texas Higher Education Coordinating Board with
the authority to adopt rules concerning Texas State Technical
College System (General Provisions).

There were no other sections or articles affected by the
proposed amendments.

§ 11.26. TSTC-Marshall Prohibitions.

The Texas State Technical College extension center in Marshall shall
not offer general academic or technical courses or programs that
duplicate the general academic or technical courses and programs
offered by Panola College, Northeast Texas Community College, and
Kilgore College. The Commissioner [Board] shall determine whether
proposed courses and programs are duplicative.

§11.27. New Program and Course Approval.

(a) Courses and programs wholly or partially financed from
state funds are subject to the prior approval and continuing review of
the Board or as delegated to the Commissioner as specified in Chapter
9, Subchapter E of this title (relating to Certificate or Associate
Degree Programs).

(b) Before any new course or program may be offered by
a campus or extension center within the taxing district of a public
community/junior college, it must be established that the public
community/junior college is not capable of offering or chooses not
to offer the program. The campus or extension center must present
evidence to the Commissioner [Board] that the public community/
junior college is not capable of offering the program. After it has
demonstrated to the Commissioner [Board] that the need for the
program exists and that the program is not locally available, the
campus or extension center may offer the program, provided approval
is secured from the Commissioner [Board]. Approval of technical and
vocational programs under this section does not apply to McLennan,
Cameron, and Potter counties.

(c) Where a local government, business, or industry located
in a county or a portion of a county that is not operating a
public community/junior college district requests that the campus or
extension center offer a program, the campus or extension center must
request approval from the Board or as delegated to the Commissioner,
to offer the program.

(d) Approval of any courses or programs offered at a campus
or extension center under subsections (a), (b), and (c) of this section
must be requested from the Board according to procedures prescribed
in Chapter 9, Subchapter E of this title (relating to [New] Certificate
and Associate Degree Programs), and Chapter 9, Subchapter F of this
title (relating to Workforce Continuing Education Courses).

(e) (No change.)

§11.29. Action and Order of the Board.

(a) Board action on the approval of additional campuses or
extension centers, acquisition of land, or new program requests which
are not delegated to the Commissioner shall be taken at the quarterly
Board meeting after the request has been submitted.

(b) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817725
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999
For further information, please call: (512) 483–6162

♦ ♦ ♦
Chapter 17. Campus Planning

Subchapter B. Application for Approval of New
Construction and Major Repair and Rehabilitation
19 TAC §17.46

The Texas Higher Education Coordinating Board proposes
amendments to Chapter 17, Subchapter B, §17.46, concern-
ing Application for Approval of New Construction and Major
Repair and Rehabilitation (Special Approval Procedures). The
proposed amendments will establish processes by which the
Coordinating Board’s responsibilities for approval of construc-
tion projects and land acquisitions might be implemented. The
proposed rules revise existing rules in such a way as to dele-
gate additional responsibility to the Board’s Campus Planning
Committee and the Commissioner. The proposed rules are in-
tended to allow the Board to restructure their meetings to spend
less time on routine, operational issues and more time on long-
range policy issues.

Roger Elliott, Assistant Commissioner for Finance, Campus
Planning, and Research has determined that for the first five-
year period the rule is in effect there will be no fiscal implications
as a result of enforcing or administering the rule.

Dr. Elliott also has determined that for the first five years
the rule is in effect the public benefit will be that the rules
will improve the quality of higher education oversight, planning,
service, and guidance provided by the Board to the Governor,
the Legislature, and the institutions. There will be no effect
on state or local government or small businesses. There is
no anticipated economic costs to persons who are required to
comply with the rule as proposed.

Comments on the proposed amendments may be submitted to
Dr. Don W. Brown, Commissioner of Higher Education, Texas
Higher Education Coordinating Board, P.O. Box 12788, Capitol
Station, Austin, Texas 78711.

The amendments to the rules are proposed under Texas Edu-
cation Code, Section 61.058 which provides the Texas Higher
Education Coordinating Board with the authority to adopt rules
concerning Application for Approval of New Construction and
Major Repair and Rehabilitation (Special Approval Procedures).

There were no other sections or articles affected by the
proposed amendments.

§17.46. Special Approval Procedure.
(a) The Coordinating Board authorizes the Campus Planning

Committee to review and approve the following types of projects
[Under this procedure the Coordinating Board delegates to the
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CampusPlanning Committeethereview and approval of thefollowing
types of projects]:

(1) gifts, purchase or acquisition of real property having a
value of $5,000,000 or less; and [A uxiliary enterprise projects being
acquired, constructed or renovated without the use of state funds. In
addition, no state funds may be used to operate and maintain such
projects. Total project cost for such projects shall be no more than
$3 million.]

(2) construction of new educational and general space
having a value of $5,000,000 or less. [Major repair and rehabili-
tation of existing education and general buildings that will not add
educational and general space and whose total project cost is no more
than $3 million. However, in the case of energy conservation perfor-
mance projects, additional space may be added.]

[(3) Gifts, purchase or acquisition of real property having
a value of $100,000 or less.]

(b) The Campus Planning Committee will be guided in its
decision in part by its judgement as to whether or not the full Board
would approve the project were the request being brought to the
Board at this time. The committee may approve a request, or refer
the request to the next meeting of the Board. [In deciding whether
to refer a proposed project to the Board, the committee will give
particular attention to the total project cost, source of funding, and
likelihood that the proposing institution will eventually seek state
general revenue to operate or maintain any portion of the building.]
Moreover, any Board Member can request that a particular project
under consideration by the Campus Planning Committee be referred
to the full Board for consideration. The committee shall report all
actions to the Board at its next meeting. [Theaction by the committee
will be final, subject to appeal to the full Board at its next meeting.]

(c) The Coordinating Board authorizes the Commissioner to
review and approve the following types of projects on certification by
the proposing institution’s governing board that Coordinating Board-
approved criteria are met:

(1) auxiliary enterprise projects being acquired, con-
structed or renovated without the use of state general revenue funds
and with a total projected cost of less than $20,000,000; and

(2) major repair and rehabilitation of existing education
and general buildings that will not add educational and general space
with a total projected project cost of less than $10,000,000.

(d) The Commissioner shall be guided in making a decision
in part by his or her judgment as to whether or not the full Board
would approve the project, were the request being brought to the
Board. The Commissioner may approve a request or refer the
request to a subsequent meeting of the Board. Each quarter, the
Commissioner will send a list of all actions to the Board. The list of
all approvals shall be attached as an addendum to the minutes of the
Board’ s next quarterly meeting.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817720
James McWhorter
Assistant Commissioner for Administration
Texas Higher Education Coordinating Board
Proposed date of adoption: January 29, 1999

For further information, please call: (512) 483–6162

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part XII. Board of Vocational Nurse Ex-
aminers

Chapter 239. Contested Case Procedure

Subchapter B. Enforcement
22 TAC §239.11, 239.12, 239.16, 239.18

The Board of Vocational Nurse Examiners proposes amend-
ment of §239.11 relating to Unprofessional Conduct, §239.12
relating to Licensure of Persons with Criminal Convictions,
§239.16 relating to Peer Assistance Programs, and §239.18 re-
lating to Penalties and Sanctions. On September 14, 1998, the
Board reviewed Chapter 239 relating to Contested Case Proce-
dure as outlined in the Board Rule Review Plan and determined
that §239.11 be amended for clarification. §239.12 is amended
for consistency with 6252-13c. §239.16 is amended reflect cur-
rent TCADA language and for clarification. §239.18 is amended
for consistency.

Mary M. Strange, Executive Director, has determined that for
the first five year period the rule is in effect, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.

Mrs. Strange has also determined that for the first five years
the rule as proposed is in effect, the public benefits anticipated
as a result of enforcing the rule will be more comprehensive
and accurate definitions. There will no cost to small or large
businesses. The only individuals that there will be a fiscal
impact are those that have had disciplinary action and required
to pay a fine or a probation monitoring fee or a hearings fee.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendment is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.

§239.11. Unprofessional Conduct.
Unprofessional or dishonorable conduct, likely to deceive, defraud,
or injure the public, may include the following described acts or
omissions:

(1)- (26) (No change.)

(27) failing to conform to the minimal standards of
acceptable prevailing practice, regardless of whether or not actual
injury to any person was sustained, including but not limited to:

(A) (No change.)

(E) assigning [delegating] nursing care functions or
responsibilities to an individual lacking the ability or knowledge to
perform the function orresponsibilities [responsibility] in question;

(F) causing or permitting physical, sexual, emotional
or verbal abuse or injury to the patient/client or the public, or failing
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to report same to the employer, appropriate legal authority and/or
licensing Board:

(G)-(K) (No change.)

(28)-(29) (No change.)

§239.12. Licensure of Persons With Criminal Convictions.

(a) [ Effective January 1, 1996, a] A person who has been
convicted of a felony that relates to the duties and responsibilities of
a licensed vocational nurse may [shall] be disqualified from obtaining
licensure as a licensed vocational nurse. [The Board shall not license
such a person, and shall upon conviction of a felony, suspend or
revoke the license of a person previously licensed.]

(b) Upon conviction of a felony, the Board may suspend or
revoke the license of a person previously licensed.

(c) [(b)] For the purposes of this section, a person is
convicted of a felony if a court of competent jurisdiction enters an
adjudication of guilt against the person on a felony offense under
the laws of this or another state or the United States, regardless of
whether:

(1) the sentence is subsequently probated and the person
is discharged from probation;

(2) the accusation, complaint, information, or indictment
against the person is dismissed and the person is released from all
penalties and disabilities resulting from the offense; or

(3) the person is pardoned for the offense, unless the
pardon is granted expressly for subsequent proof of innocence.

(d) [(c)] In review of a complaint alleging that the respon-
dent/applicant has been convicted of a crime which directly relates
to the duties and responsibilities of a licensed vocational nurse, the
Board shall consider the following evidence in determining the re-
spondent’s/applicant’s present fitness to practice vocational nursing:

(1) the extent and nature of the person’s past criminal
activity;

(2) the age of the person at the time of commission of
the crime;

(3) conduct and work activity of the person prior to and
after criminal activity;

(4) evidence of rehabilitation while incarcerated or fol-
lowing release;

(5) notarized letters of recommendation from prosecu-
tion, law enforcement, and correctional officers, who prosecuted, ar-
rested, or had custodial responsibility for the person; letters from the
sheriff or chief of police where the person resides; and other persons
having contact with the convicted person; and

(6) records of steady employment, provision of depen-
dents, payment of all court costs, supervision, fines and restitution if
ordered as a result of the person’s conviction.

(e) [(d)] The burden and expense of providing and presenting
the foregoing documentation to the Board shall be solely at the
expense of the respondent/applicant.

§239.16. Peer Assistance Programs.

(a) A peer assistance program for Licensed Vocational
Nurses will identify, assist and monitor colleagues with mental health,
alcohol, or drug problems that are or are likely to be job-impairing so
that individuals may return to safe practice. [job impairing alcohol
or drug problems, and/or mental health impairment.]

(1) The program will provide statewide peer advocacy
services available to all Licensed Vocational Nurses impaired by
alcohol or drug abuse and/or certain mental il lnesses. [i l lness.]

(2) The program shall have a statewide monitoring sys-
tem that will be able to track the nurse while preserving confidential-
ity. [anonymity.]

(3) The program shall provide a network of trained peer
volunteers [interveners] located throughout the state.

(4) The program shall have a written plan for the
education and training of volunteers [interveners] and other program
personnel.

(5)-(8) (No Change.)

(9) The program shall have a written plan for a systematic
total program evaluation and shall be subject to evaluation by the
Board or its designee.

(10)-(12) (No change.)

(b) Contractual Agreement. The approved program(s) will
enter into a contractual agreement with the Board to provide the
services for nurses with certain mental health, alcohol or drug
problems that are likely to be job impairing [of an impaired
professional program]. Said contract can be withdrawn for non-
compliance and is subject to review and renewal.

§239.18. Penalties and Sanctions.

If the Board finds that a person has violated any of the provisions of
the Vocational Nurse Act, or a rule or Order of the Board, the Board
may impose one or more of the following:

(1)-(8) (No change.)

(9) assess a monetary fine and/or assess a probationary
monitoring fee and/or hearings fees.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 18,
1998.

TRD-9817671
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305–8100

♦ ♦ ♦
Subchapter C. Hearings Process
22 TAC §239.21

The Board of Vocational Nurse Examiners proposes amend-
ment of §239.21 relating to subpoenas. On September 14,
1998, the Board reviewed Chapter 239 relating to Contested
Case Procedure as outlined in the Board Rule Review Plan and
determined that §239.21 should be amended to reflect new in-
formation technologies.

Mary M. Strange, Executive Director, has determined that for
the first five year period the rule is in effect, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.
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Mrs. Strange has also determined that for the first five years the
rule as proposed is in effect, no public benefits are anticipated
as a result of enforcing the rule. There will be no cost to large
or small business or to individuals as a result of enforcing the
rule.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendment is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.

§239.21. Subpoenas.

The Board or its designee shall have the power to issue subpoenas,
and subpoenas duces tecum to compel the attendance of witnesses,
the production of books, records, audio/video, electronic data and
documents; to administer oaths and to take testimony concerning all
matters within its jurisdiction.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 18,
1998.

TRD-9817672
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305–8100

♦ ♦ ♦

Part XXII. Texas State Board of Public
Accountancy

Chapter 501. Professional Conduct

Subchapter C. Professional Standards
22 TAC §501.26

The Texas State Board of Public Accountancy (Board) proposes
new §501.26 concerning Incompatible Occupations.

The proposed new rule §501.26 will clarify that a CPA’s
independence and objectivity may be compromised by engaging
in an incompatible occupation and that these incompatible
occupations are prohibited.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed rule will be in
effect:

A. the additional estimated cost to the state expected as a result
of enforcing or administering the rule will be zero because the
state is not required to do or not do anything.

B. the estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the state and local governments are not
required to do or not do anything, and;

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
this proposed new rule has no impact at all on state revenues.

Mr. Treacy has determined that for the first five-year period the
rule is in effect the public benefits expected as a result of adop-
tion of the proposed amendment will be a clear understanding
by CPA’s and consumers that CPA’s are not allowed to engage
in incompatible occupations if they are to remain independent
and objective.

The probable economic cost to persons required to comply with
the rule will be zero because the proposed new rule does not
require CPA’s to do anything or take any action.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed rule will not
affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
January 8, 1998. Comments should be addressed to Amanda
G. Birrell, General Counsel, Texas State Board of Public Ac-
countancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas
78701 or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because CPA’s
are not required to do anything or take any action. The Board
specifically invites comments from the public on the issues of
whether or not the proposed rule will have an adverse economic
effect on small business; if the rule is believed to have such
an effect, then how may the Board legally and feasibly reduce
that effect considering the purpose of the statute under which
the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed rule is proposed under the Public Accountancy
Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon Supp.
1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§501.26. Incompatible Occupations.

A licensee shall not concurrently engage in the practice of public
accountancy and in any other business or occupation which impairs
independence or objectivity in rendering professional services, or
which is conducted so asto augment or benefit the accounting practice
unless these Rules are observed in the conduct thereof.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 20,
1998.

TRD-9817797
William Treacy
Executive Director
Texas State Board of Public Accountancy
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Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 1. Texas Board of Health
The Texas Department of Health (department) proposes the
repeal of §§1.71 - 1.74 and proposes new §1.71 concerning
the use of departmental facilities. Specifically, the new section
addresses the use of departmental facilities by public health-
related organizations and public employee organizations. The
repeal is necessary in order to reorganize the four sections
proposed for repeal into a new section.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires each state agency
to review and consider for readoption each rule adopted by
that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Sections 1.71-1.74 has been
reviewed and the department has determined that the reasons
for adopting the sections continue to exist; however, the sections
should be reorganized into a single section.

The Administrative Procedure Act, §2001.021 requires each
state agency to adopt rules of practice stating the nature and re-
quirements of all available formal and informal procedures. Sec-
tion 2001.003 defines the term "rule" to include a state agency
statement of general applicability that implements or prescribes
policy or describes the procedure or practice requirements of
a state agency but does not include a statement regarding
only the internal management of an agency not affecting pri-
vate rights or procedures. New §1.71 fits within the definition of
a "rule". This section informs readers that there are procedures
for public health-related organizations and public employee or-
ganizations to obtain approval for limited use of departmental
facilities. The rule is further supplemented and explained in the
department’s Administrative Policy Executive Order XO-1003.

The department published a notice of intention to review the four
sections proposed for repeal as required by Rider 167 in the
Texas Register (23 TexReg 9075) on September 4, 1998. No
comments were received by the department on these sections.

Susan K. Steeg, General Counsel, has determined that for each
year of the first five years the sections are in effect, there will
be no fiscal implications to state or local government as a result
of enforcing or administering the sections as proposed.

Ms. Steeg has determined that for each year of the first five
years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the sections will be the
continuation of notice to public health-related organizations and
public employee organizations that a process is available for
them to obtain approval for limited use of department facilities.
There will be no effect on small businesses. There is no
anticipated economic costs to persons who are required to
comply with the sections as proposed. There is no anticipated
impact on local government.

Comments on the proposal may be submitted to Susan K.
Steeg, General Counsel, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7236. Com-

ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

Subchapter E. Use of Department Facilities by
Public Health Related Organizations and Public
Employee Organizations.
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

25 TAC §§1.71– 1.74

The repeal is proposed under the Administrative Procedure
Act, §2001.004 which requires state agencies to adopt rules
of practice stating the nature and requirements of all available
formal and informal procedures and the Health and Safety
Code, §12.001 which provides the Texas Board of Health
(board) with the authority to adopt rules for its procedures and
for the performance of each duty imposed by law on the board,
the department, and the commissioner of health.

The repeal affects the Government Code, Chapter 2001; the
Health and Safety Code, Chapter 12; and the General Appro-
priations Act, House Bill 1, Article IX, Rider 167, passed by the
75th Legislature.

§1.71. Purpose.
§1.72. Application.
§1.73. Definitions.
§1.74. Limited Use of Facilities.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817810
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter E. Use of Departmental Facilities
25 TAC §1.71

The new section is proposed under the Administrative Proce-
dure Act, §2001.004 which requires state agencies to adopt
rules of practice stating the nature and requirements of all
available formal and informal procedures and the Health and
Safety Code, §12.001 which provides the Texas Board of Health
(board) with the authority to adopt rules for its procedures and
for the performance of each duty imposed by law on the board,
the department, and the commissioner of health.

The new section affects the Government Code, Chapter 2001;
the Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

§1.71. Use of Departmental Facilities.
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(a) The purpose of this section is to prescribe the depart-
ment’s policy regarding the use of department facilities by public
health-related organizations and public employee organizations.

(b) The term "facilities" denotes all institutions or physical
plants, or part of either, under the control and management of
the Texas Board of Health. This term encompasses real and
personal property and includes, but is not limited to, meeting rooms,
auditoriums, cafeterias, parking lots, outdoor grounds, and bulletin
boards, wherever located within the State of Texas.

(c) The term "organization" denotes a public health-related
organization which is any nonprofit association, organization, or
group which has as its primary purpose the promotion and protection
of the public health or a public employee organization which is
an organization or association of public employees acting as a
representative of such employees to present grievances concerning
wages, hours of work, or conditions of work or for any other lawful
purpose.

(d) Organizations may have access to limited use of depart-
ment facilities under the following conditions.

(1) Public employee organizations may have access for
activities which are primarily for department employee-related pur-
poses.

(2) Public health-related organizations may have access
for activities which are primarily for public health purposes.

(3) The use may include organizations using facilities for
the purpose of presenting or sponsoring educational or entertainment
programs, provided that the programs are open to all department
employees.

(4) Requests or applications for the limited use shall
be made to the commissioner, or his designee, who may require
applicants to provide such information as may be necessary for proper
planning and scheduling of the requested use.

(5) The department may require reimbursement for any
expense incurred by the department for utilities, janitorial services,
repairs, or other expenditures necessitated by the limited use.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817809
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter F. Petition for the Adoption of a Rule
25 TAC §1.81

The Texas Department of Health (department) proposes an
amendment to §1.81 concerning petitions for the adoption of
a rule.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires each state
agency to review and consider for readoption each rule adopted

by that agency pursuant to the Government Code, Chapter
2001 (Administrative Procedure Act). Section 1.81 has been
reviewed and the department has determined that the reasons
for adopting the section continue to exist.

The Administrative Procedure Act, §2001.021 requires each
state agency to adopt rules relating to the form of a petition
for adoption of rules and the procedures for submission, con-
sideration, and disposition of the petition. The law also requires
that a state agency shall deny the petition in writing or initiate
rulemaking procedures not later than the 60th day after the date
of submission of a petition. Section 1.81 describes the form of a
petition which would be accepted by the commissioner of health.
The amendments state that the commissioner may refuse to
accept a petition which is not in the correct form, rather than
requiring board action to deny an unacceptable petition. The
amendments also provide that the commissioner shall submit
an accepted petition to the board and that the board shall deny
the petition or institute rulemaking procedures within 60 days af-
ter receipt of an accepted petition. Other minor changes were
made for the purpose of clarification of the section.

The department published a Notice of Intention to Review this
section as required by Rider 167 in the Texas Register (23
TexReg 9075) on September 4, 1998. No comments were
received by the department on this section.

Susan Steeg, General Counsel, has determined that for each
year of the first five years the section is in effect, there will be
no fiscal implications to state or local government as a result of
enforcing or administering the section as proposed.

Ms. Steeg has determined that for each year of the first five
years the section is in effect, the public benefits anticipated
as a result of enforcing or administering the section will be
clarification of the process for consideration of a petition through
acceptance of a complete petition by the commissioner, rather
than the board, and clarification of the timeframe for board
consideration of an accepted petition. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the amendments as
proposed. There is no anticipated impact on local government.

Comments on the proposal may be submitted to Susan K.
Steeg, General Counsel, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7236. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The amendment is proposed under the Administrative Proce-
dure Act, §2001.021 which requires state agencies to adopt
rules relating to petitions for adoption of rules and the Health
and Safety Code, §12.001 which provides the board with the au-
thority to adopt rules for its procedures and for the performance
of each duty imposed by law on the board, the department, and
the commissioner of health.

The amendment affects the Government Code, Chapter 2001;
the Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

§1.81. Petition for the Adoption of a Rule.

(a) Purpose. The [rule’ s] purpose of this section is to delin-
eate the procedures of the Texas Board of Health (board) [Health’s
procedures] for the submission, consideration, and disposition of a
petition to the board to adopt a rule.
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(b) Submission of the petition.

(1) (No change.)

(2) The petition shall be in writing;[, shall] contain
the petitioner’s name,[and] address, and organization, if any; and
[shall] describe the rule and the reason for it; however, if the
[Texas] commissioner of health determines that further information is
necessary to assist the board in reaching a decision, the commissioner
may require that the petitioner resubmit the petition and that it
contain:

(A)-(D) (No change.)

(3) The commissioner may refuse to accept [board may
deny] a petition which does not contain the information in paragraph
(2) of this subsection or the information in paragraph (2) (A)-(D)
of this subsection if the commissioner determines that the latter
information is necessary.

(4) The petition shall be mailed or delivered to the [Texas]
Commissioner of Health, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756.

(c) Consideration and disposition of the petition.

(1) Except as otherwise provided in subsection (d) of this
section, the commissioner shall submit an accepted [the] petition
to the board [Texas Board of Health] for its consideration and
disposition.

(2) Within 60 days after receipt [the postmark date] of an
accepted [the] petition, [the commissioner’s office, or within 60 days
after receipt by the commissioner’s office of a resubmitted petition
by the commissioner’s office of a resubmitted petition in accordance
with subsection (b)(2)(A)-(D) of thissection,] the board shall deny the
petition or institute rulemaking procedures [rule-making procedure]
in accordance with the Administrative Procedure [and Texas Register]
Act, Government Code, Chapter 2001, Subchapter B [§5]. The board
may deny parts of the petition and/or institute rulemaking [rule-
making] procedures on parts of the petition.

(3) (No change.)

(4) If the board initiates rulemaking [rule-making] proce-
dures, the version of the rule which the board proposes may differ
from the version proposed by the petitioner.

(d) Subsequent petitions to adopt the same or similar rule.
All initial accepted petitions for the adoption of a rule shall
be presented to and decided by the board in accordance with
the provisions of subsections (b) and (c) of this section. The
commissioner may refuse to forward to the board for consideration
any subsequent petition for the adoption of the same or asimilar rule
submitted within six months after the date of the initial petition.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817815
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦

Subchapter H. Public Health Promotion
25 TAC §1.101

The Texas Department of Health (department) proposes an
amendment to §1.101, concerning a memorandum of under-
standing (MOU) between the department and other state human
service agencies. The amendment changes a reference to the
"Public Health Promotion Division" to the "Office of Communi-
cations" to reflect current department organization and nomen-
clature.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires each state
agency to review and consider for readoption each rule adopted
by that agency pursuant to the Government Code, Chapter
2001 (Administrative Procedure Act). Section 1.101 has been
reviewed and the department has determined that the reasons
for adopting the section continue to exist.

The Human Resources Code, §22.013 requires that the Texas
Department of Human Services, Texas Department of Health,
Texas Department of Mental Health and Mental Retardation,
and the Texas Rehabilitation Commission adopt a MOU that
authorizes and requires the exchange and distribution among
the agencies of public awareness information relating to ser-
vices provided by or through the agencies.

The department published a notice of intention to review the
section as required by Rider 167 in the Texas Register (23
TexReg 9076) on September 4, 1998. No comments were
received by the department on this section.

Susan K. Steeg, General Counsel, has determined that for each
year of the first five years the section is in effect, there will no
fiscal implications to state or local government as a result of
enforcing or administering the section as proposed.

Ms. Steeg has determined that for each year of the first five
years the section is in effect, the public benefits anticipated
as result of enforcing or administering the section will be
clarification of the existence and availability of the MOU, and
compliance with the law. There is no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the amendment as proposed. There
is no anticipated impact on local government.

Comments on the proposal may be submitted to Susan K.
Steeg, General Counsel, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7236. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The amendment is proposed under the Human Resources Code
§22.013 which requires that the Texas Department of Human
Services, Texas Department of Health, Texas Department
of Mental Health and Mental Retardation, and the Texas
Rehabilitation Commission, adopt a MOU that authorizes and
requires the exchange and distribution among the agencies of
public awareness information relating to services provided by
or through the agencies, and Health and Safety Code §12.001
which provides the board with the authority to adopt rules for its
procedures and the performance of each duty imposed by law
on the board, the department, and the commissioner of health.

The amendment affects the Human Resources Code §22.013;
the Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.
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§1.101. Memorandum of Understanding.

(a) The Texas Department of Health adopts by reference a
memorandum of understanding entered into between the department,
the Texas Department of Human Services, the Texas Rehabilitation
Commission, and the Texas Department of Mental Health and Mental
Retardation concerning the exchange and distribution of public
awareness information.

(b) Copies of the memorandum of understanding are filed in
the Office of Communications [Public Health Promotion Division],
Texas Department of Health, 1100 West 49th Street, Austin, Texas
78756, and may be reviewed during regular business hours.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817813
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter M. Payment of Franchise Texas by
Corporations Contracting with the Department or
Applying for a License from the Department
25 TAC §1.161

The Texas Department of Health (department) proposes an
amendment to §1.161, concerning delinquent corporate fran-
chise taxes.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires each state agency
to review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 1.161 has been reviewed
and the department has determined that the reasons for adopt-
ing the section continue to exist.

The Business Corporation Act, Article 2.45 states that a corpo-
ration that is delinquent in a franchise tax owed to the state may
not be awarded a contract by a state agency and may not be
granted a permit or license by any state agency. While the state
law does not require the department to adopt rules, it is appro-
priate to have rules to clarify the requirements of the depart-
ment for applicants and contractors and to provide consistency
throughout department programs. The section incorporates the
requirement of the General Services Commission that certain
bids submitted by a corporation must contain the required cer-
tification. The amendments also incorporate the current legal
requirement that a limited liability company, as well as any type
of corporation, file the certification. Other minor changes were
made for the purpose of the clarification of the section.

The department published a notice of intention to review the
section as required by Rider 167 in the Texas Register (23
TexReg 9075) on September 4, 1998. No comments were
received by the department on this section.

Susan K. Steeg, General Counsel, has determined that for each
year of the first five years the section is in effect, there will no
fiscal implications to state or local government as a result of
enforcing or administering the section as proposed.

Ms. Steeg has determined that for each year of the first five
years the section is in effect, the public benefits anticipated
as result of enforcing or administering the section will be
clarification of the process of certifying corporate franchise tax
status. The effect on small business will be the same effect
as on large business. Any business which is a limited liability
company will now have to provide the required certification.
Bidders subject to the General Services Commission rules are
already required to provide the certification as part of the bid so
the inclusion of that requirement in the department rule will not
effect small businesses. There is no anticipated economic cost
to persons who are required to comply with the amendments as
proposed. There is no anticipated impact on local government.

Comments on the proposal may be submitted to Susan K.
Steeg, General Counsel, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, (512) 458-7236. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

The amendment is proposed under the Business Corporation
Act, Article 2.45 which requires state agencies to not award
contracts or grant permits or licenses to corporations that are
delinquent in the payment of their franchise tax and the Health
and Safety Code, §12.001 which provides the board with the
authority to adopt rules for its procedures and the performance
of each duty imposed by law on the board, the department, and
the commissioner of health.

The amendment affects the Business Corporation Act, Article
2.45; the Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

§1.161. Delinquent Corporate Franchise Taxes.

(a) Each corporation contracting with the department or each
corporate applicant for an original or renewal [a] license or permit
issued by the department shall [must] certify:

(1)-(3) (No change.)

(b) The department must have the certification on file before
the department will enter into the contract or issue the license
or permit. When required by the General Services Commission
under 1 Texas Administrative Code, §113.5(a)(13) (relating to Bid
Submission, Bid Opening, and Tabulation), a bid submitted by a
corporation must contain the certification.

(c) (No change.)

(d) If the corporation makes a false statement as to corporate
franchise tax status on any contract, the statement is grounds
for cancellation of [the department canceling] the contract by the
department at the sole option of the department.

(e) The term "corporation" includes a limited liability com-
pany.

(f) [(e)] This section covers any contract, permit, or license
issued by the department. However, the Texas Board of Health
may adopt rules covering delinquent franchise taxes for individual
programs within the department. In such cases, the individual
program section will prevail over this section.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817836
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 13. Health Planning and Resource De-
velopment

Subchapter E. Advisory Committee
25 TAC §13.51

The Texas Department of Health (department) proposes an
amendment to §13.51, concerning the Hospital Data Advisory
Committee (committee). The committee provides assistance
to the Texas Board of Health (board) and the department
on hospital reporting requirements and on interpretation and
evaluation of data received.

In 1993, the Texas Legislature passed Senate Bill 383 (now
codified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules to establish advisory com-
mittees. The rules must state the purpose and composition of
the committee, describe the tasks of the committee, describe
the manner in which the committee will report to the agency, and
establish a date on which the committee will be automatically
abolished unless the governing body of the agency affirmatively
votes to continue the committee’s existence.

In 1995, the board established a rule relating to the Hospital
Data Advisory Committee. The rule states that the committee
will automatically be abolished on May 1, 1999. The board has
now reviewed and evaluated the committee and has determined
that the committee should continue in existence until May 1,
2003.

This section amends provisions relating to the operation of
the committee. Specifically, language is revised to reference
the Government Code; to decrease membership from 19 to
12 members; to require that the presiding officer and the
assistant presiding officer of the committee will be selected
by the chairman of the board for a term of two years; to
allow a temporary vacancy in an office to be filled by vote of
the committee until appointment by the chairman of the board
occurs; to clarify that the committee is prohibited from holding
an executive session (closed meeting) for any reason; and to
clarify that the committee and its members may not participate
in legislative activity in the name of the board, the department,
or the committee except with certain approval. These changes
will clarify procedures for the committee and emphasize the
advisory nature of the committee.

Ann Henry, Acting Bureau Chief, Bureau of State Health Data
and Policy Analysis, has determined that for each year of the
first five years the proposed section is in effect, there will be no
fiscal implications for state or local governments as a result of
enforcing or administering this section.

Ms. Henry also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be better information and
advice provided to the board and the department on the issues
addressed by the advisory committee and clarification of the
role and procedures of the committee. There will no effect on
small businesses. There are no economic costs to persons who
are required to comply with the section as proposed. There will
be no effect on local employment.

Comments may be submitted to Ann Henry, Acting Bureau
Chief, Bureau of State Health Data and Policy Analysis, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, 512/458-7261. Comments on the proposed section
will be accepted for 30 days following publication in the Texas
Register.

The amendment is proposed under the Health and Safety
Code, §11.016, which allows the board to establish advisory
committees; the Government Code, Chapter 2110, which sets
standards for the evaluation of advisory committees by the
agencies for which they function; and the Health and Safety
Code, §12.001, which provides the board with authority to adopt
rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

The amendment affects the Health and Safety Code, Chapter
11, and the Government Code, Chapter 2110.

§13.51. Hospital Data Advisory Committee.

(a) (No change.)

(b) Applicable law. The committee is subject to the Gov-
ernment Code, Chapter 2110 [Texas Civil Statutes, Article 6252-33],
concerning state agency advisory committees.

(c)-(d) (No change.)

(e) Review and duration. By May 1, 2003 [1999], the
board will initiate and complete a review of the committee to
determine whether the committee should be continued, consolidated
with another committee, or abolished. If the committee is not
continued or consolidated, the committee shall be abolished on that
date.

(f) Composition.

(1) The committee shall be composed of 12 [19] members
appointed by the board as follows:

(A) [(1)] four [five] members from the hospital
industry;

[(2) one member from private business;]

(B) [(3)] two members from the insurance industry;

(C) [(4)] two [six] members from state agencies as
follows:

[(A) Texas Department of Human Services;]

[(B) Employees Retirement System of Texas;]

(i) [(C)] Texas Department of Mental Health and
Mental Retardation; and

(ii) [(D)] Texas Commission on Alcohol and Drug
Abuse;

[(E) Texas Department of Insurance; and]

[(F) other state agencies, as deemed appropriate]; and
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(D) [(5)] f our [two] members from consumer organi-
zations[;]

[(6) one member from the Statewide Health Coordinating
Council; and]

[(7) two ex-officio members from the Texas state legisla-
ture].

(2) Since the composition of the committee as it existed
on March 1, 1999, is changed under this section, existing members
shall continue to serve until the board appoints members under the
new composition.

(g) Terms of office. The term of office of each member shall
be six years.

(1) Members shall be appointed for staggered terms so
that the terms of a substantially equivalent number of members will
expire on December 31 of each even-numbered year [beginning in
1996].

(2) (No change.)

(h) Officers. The chairman of the board [committee] shall
appoint [elect] a presiding officer and an assistant presiding officer
to begin serving on May 1 of each odd-numbered year [at its first
meeting after August 31st of each year].

(1) Each officer shall serve until April 30th of each
odd-numbered year. Each officer may holdover until his or her
replacement is appointed by the chairman of the board [the next
regular election of officers].

(2) (No change.)

(3) The assistant presiding officer shall perform the duties
of the presiding officer in case of the absence or disability of the
presiding officer. If [In case] the office of presiding officer becomes
vacant, the assistant presiding officer will serve until a successor is
appointed [elected] to complete the unexpired portion of the term of
the office of presiding officer.

(4) If the office of assistant presiding officer becomes
vacant, it [A vacancy which occurs in the offices of presiding officer
or assistant presiding officer] may be filled temporarily by vote of
the committee until a successor is appointed by the chairman of the
board [at the next committee meeting].

(5)-(6) (No change.)

(7) The presiding officer and assistant presiding officer
serving on January 1, 1999, will continue to serve until the chairman
of the board appoints their successors.

(i) Meetings. The committee shall meet only as necessary to
conduct committee business.

(1)-(2) (No change.)

(3) The committee is not a "governmental body" as
defined in the Open Meetings Act. However, in order to promote
public participation, each [Each] meeting of the committee shall be
announced and conducted in accordance with the Open Meetings
Act, Texas Government Code, Chapter 551,with the exception that
the provisions allowing executive sessions shall not apply.

(4)-(7) (No change.)

(j) Attendance. Members shall attend committee meetings
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned.

(1)-(3) (No change.)

[(4) The attendance records of the members shall be
reported to the board. The report shall include attendance at
committee and subcommittee meetings.]

(k)-(m) (No change.)

(n) Statement by members.

(1) The board, the department, and the committee shall
not be bound in any way by any statement or action on the part of any
committee member except when a statement or action is in pursuit
of specific instructions from the board, department, or committee.

(2) The committee and its members may not participate
in legislative activity in the name of the board, the department, or the
committee except with approval through the department’s legislative
process. Committee members are not prohibited from representing
themselves or other entities in the legislative process.

(o) Reports to board. The committee shall file an annual
written report with the board.

(1) The report shall list the meeting dates of the committee
and any subcommittees, the attendance records of its members, a brief
description of actions taken by the committee, a description of how
the committee has accomplished the tasks given to the committee by
the board, the status of any rules which were recommended by the
committee to the board, and anticipated activities of the committee
for the next year[,and any amendments to this section requested by
the committee].

(2)-(3) (No change.)

(p) Reimbursement for expenses. In accordance with the
requirements set forth in the Government Code, Chapter 2110 [Texas
Civil Statutes, Article 6252-33], a committee member may receive
reimbursement for the member’s expenses incurred for each day the
member engages in official committee business if authorized by the
General Appropriations Act or budget execution process.

(1)-(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817811
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 157. Emergency Medical Care

Subchapter F. Advisory Committee
25 TAC §157.101

The Texas Department of Health (department) proposes an
amendment to §157.101, concerning the Emergency Health
Care Advisory Committee (committee). The committee pro-
vides assistance to the Texas Board of Health (board) and the
department on the need for emergency medical services (EMS)
in the state including the specialized needs of pediatric patients,
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and hospital administrative and operational considerations relat-
ing to EMS/trauma systems development and facility designa-
tion.

In 1993, the Texas Legislature passed Senate Bill 383 (now
codified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules to establish advisory com-
mittees. The rules must state the purpose and composition of
the committee, describe the tasks of the committee, describe
the manner in which the committee will report to the agency, and
establish a date on which the committee will be automatically
abolished unless the governing body of the agency affirmatively
votes to continue the committee’s existence.

In 1995, the board established a rule relating to the Emergency
Health Care Advisory Committee. The rule states that the
committee will automatically be abolished on May 1, 1999. The
board has now reviewed and evaluated the committee and has
determined that the committee should continue in existence until
May 1, 2003.

This section amends provisions relating to the operation of the
committee. Specifically, language is revised to reference the
Government Code; to increase the consumer members by one
person so that one-third of the committee are consumers; to
require that the presiding officer and the assistant presiding
officer of the committee will be selected by the chairman of the
board for a term of two years; to allow a temporary vacancy in an
office to be filled by vote of the committee until appointment by
the chairman of the board occurs; to clarify that the committee
is prohibited from holding an executive session (closed meeting)
for any reason; to clarify that the committee and its members
may not participate in legislative activity in the name of the
board, the department, or the committee except with certain
approval; and to require the committee’s annual report in May
rather than January. These changes will clarify procedures
for the committee and emphasize the advisory nature of the
committee.

Gene Weatherall, Bureau Chief, Bureau of Emergency Manage-
ment, has determined that for each year of the first five years
the proposed section is in effect, there will be no fiscal implica-
tions for state or local governments as a result of enforcing or
administering this section.

Mr. Weatherall also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be better information and
advice provided to the board and the department on the issues
addressed by the advisory committee and clarification of the
role and procedures of the committee. There will no effect on
small businesses. There are no economic costs to persons who
are required to comply with the section as proposed. There will
be no effect on local employment.

Comments may be submitted to Gene Weatherall, Bureau
Chief, Bureau of Emergency Management, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, (512)
834-6700. Comments on the proposed section will be accepted
for 30 days following publication in the Texas Register.

The amendment is proposed under the Health and Safety
Code, §11.016, which allows the board to establish advisory
committees; the Government Code, Chapter 2110, which sets
standards for the evaluation of advisory committees by the
agencies for which they function; and the Health and Safety
Code, §12.001, which provides the board with authority to adopt

rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

The amendment affects the Health and Safety Code, Chapter
11, and the Government Code, Chapter 2110.

§157.101. Emergency Health Care Advisory Committee.

(a) The committee. An advisory committee shall be ap-
pointed under and governed by this section.

(1) (No change.)

(2) The [new] advisory committee is established
[promulgated] under the provisions of the Health and Safety Code,
§11.016, which states the Texas Board of Health (board) may
appoint advisory committees.

(b) Applicable law. The committee is subject to the Gov-
ernment Code, Chapter 2110 [Texas Civil Statutes, Article 6252-33],
concerning state agency advisory committees.

(c)-(d) (No change.)

(e) Review and duration. By May 1, 2003 [1999], the
board will initiate and complete a review of the committee to
determine whether the committee should be continued, consolidated
with another committee, or abolished. If the committee is not
continued or consolidated, the committee shall be abolished on that
date.

(f) Composition.

(1) The committee shall be composed of 15 [14] members
appointed by the board as follows:

(A) [(1)] five [four] shall be consumer members; and

(B) [(2)] ten shall be non-consumer members as
follows:

(i) [(A)] an emergency physician;

(ii) [(B)] a provider of prehospital emergency
medical services;

(iii) [(C)] an emergency medical technician (EMT),
emergency medical technician-intermediate (EMT-I) or emergency
medical technician-paramedic (EMT-P);

(iv) [(D)] an emergency nurse;

(v) [(E)] a pediatrician;

(vi) [(F)] a trauma surgeon;

(vii) [(G)] a trauma nurse;

(viii) [(H)] a facility administrator;

(ix) [(I)] a fire department provider; and

(x) [(J)] an EMS medical director.

(2) Since the composition of the committee as it existed
on March 1, 1999, is changed under this section, existing members
shall continue to serve until the board appoints members under the
new composition.

(g) Terms of office. The term of office of each member shall
be six years.

(1) Members shall be appointed for staggered terms so
that the terms of asubstantially equivalent number of members will
expire on December 31st of each even-numbered year.

(2) (No change.)
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(h) Officers. The chairman of the board [committee] shall
appoint [elect] a presiding officer and an assistant presiding officer
to begin serving on May 1 of each odd-numbered year [at its first
meeting after August 31st of every year].

(1) Each officer shall serve until April 30th of each
odd-numbered year. Each officer may holdover until his or her
replacement is appointed by the chairman of the board [the next
regular election of officers].

(2) The presiding officer [shall]:

(A) shall preside at all committee meetings at which
he or she is in attendance;

(B) shall call meetings in accordance with this section;

(C) shall appoint subcommittees of the committee as
necessary;

(D) shall cause proper reports to be made to the board;
and

(E) may serve as an ex-officio member of any subcom-
mittee of the committee.

(3) The assistant presiding officer shall perform the duties
of the presiding officer in case of the absence or disability of the
presiding officer. If [In case] the office of presiding officer becomes
vacant, the assistant presiding officer will serve until a successor is
appointed [elected] to complete the unexpired portion of the term of
the office of presiding officer.

(4) If the office of assistant presiding officer becomes
vacant, it [A vacancy which occurs in the offices of presiding officer
or assistant presiding officer] may be filled temporarily by vote of
the committee until a successor is appointed by the chairman of the
board [at the next committee meeting].

(5)-(6) (No change.)

(7) The presiding officer and assistant presiding officer
serving on January 1, 1999, will continue to serve until the chairman
of the board appoints their successors.

(i) Meetings. The committee shall meet at least twice annu-
ally and as necessary to conduct committee business.

(1)-(2) (No change.)

(3) The committee is not a "governmental body" as
defined in the Open Meeting Act. However, in order to promote
public participation, each [Each] meeting of the committee shall be
announced and conducted in accordance with the Open Meetings
Act, Texas Government Code, Chapter 551,with the exception that
the provisions allowing executive sessions shall not apply.

(4)-(7) (No change.)

(j) Attendance. Members shall attend committee meetings
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned.

(1)-(3) (No change.)

[(4) The attendance records of the members shall be
reported to the board. The report shall include attendance at
committee and subcommittee meetings.]

(k)-(m) (No change.)

(n) Statement by members.

(1) The board, the department, and the committee shall
not be bound in any way by any statement or action on the part of any
committee member except when a statement or action is in pursuit
of specific instructions from the board, department, or committee.

(2) The committee and its members may not participate
in legislative activity in the name of the board, the department, or the
committee except with approval through the department’s legislative
process. Committee members are not prohibited from representing
themselves or other entities in the legislative process.

(o) Reports to the board. The committee shall file an annual
written report with the board.

(1) The report shall list:

(A)-(D) (No change.)

(E) the status of any rules which were recommended
by the committee to the board; and

(F) anticipated activities of the committee for the next
year[; and]

[(G) any amendments to this section requested by the
committee].

(2) (No change.)

(3) The report shall cover the meetings and activities in
the immediate preceding 12 months and shall be filed with the board
each May [January]. It shall be signed by the presiding officer and
appropriate department staff.

(p) Reimbursement for expenses. In accordance with the
requirements set forth in the Government Code, Chapter 2110 [Texas
Civil Statutes, Article 6252-33], a committee member may receive
reimbursement for the member’s expenses incurred for each day the
member engages in official committee business if authorized by the
General Appropriations Act or budget execution process.

(1)-(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817808
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 229. Food and Drug

Subchapter P. Licensing of Wholesale Distribu-
tors of Drugs Including Good Manufacturing
Practices
25 TAC §§229.251–229.254

The Texas Department of Health (department) proposes
amendments to §§229.251 - 229.254, concerning the licensing
of wholesale distributors of drugs including good manufacturing
practices. Specifically, the sections cover definitions; licensing
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fees and procedures; minimum standards for licensure; and
refusal, revocation, or suspension of a license.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires that each state
agency review and consider for readoption each rule adopted
by the agency pursuant to the Government Code, Chapter 2001
(Administrative Procedures Act). These sections have been
reviewed and the department has determined that the reason
for readopting the sections continues to exist.

In §229.251, all definitions are numbered in accordance with
Texas Register format to comply with 1 Texas Administrative
Code, §91.1, effective February 17, 1998. Section 229.252 will
provide for a license, at no cost, for charitable organizations
wholesaling over-the-counter (OTC) drugs and will conform
§229.252(h) to the requirements of the Health and Safety Code,
§431.2021, "Exemption From Licensing," which only allows for
exemptions to licensing to those persons engaged in wholesale
distribution of prescription drugs for use in humans. Section
229.253(a) will clarify existing requirements for all wholesale
drug distributors and will provide for guidelines for wholesale
drug distributors of OTC drugs and will establish standards
for storage practices; records (i.e., receipt, distribution and
disposition of returned, damaged, and outdated OTC drugs);
and policies and procedures for rotation of stock and recalls.
Section 229.254 will replace "the Administrative Procedure and
Texas Register Act, Texas Civil Statutes, Article 6252-13a"
with "Government Code, Chapter 2001," pursuant to legislation
passed by the Texas 74th Legislature.

The department published a Notice of Intention to Review these
sections as required by Rider 167 in the Texas Register on
September 4, 1998, (23 TR 9078). No comments were received
by the department on these sections.

Cynthia T. Culmo, R.Ph., Director, Drugs and Medical Devices
Division, has determined that for each year of the first five
years these sections are in effect, there will be no fiscal
implications to state or local government as a result of enforcing
or administering the sections as proposed.

Ms. Culmo has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of enforcing or administering the sections will be to
create state uniformity with national standards for OTC drugs
and provide for consistent and effective minimum standards for
the wholesale distribution of OTC drugs in Texas. As a result,
there is no fiscal impact on small or large businesses. There
is no anticipated economic cost to persons who are required
to comply with the amendments as proposed, since the OTC
drug wholesalers are currently complying with procedures and
policies for storage practices, records and recalls. In addition,
charitable organizations would be required to license, but would
be exempt from paying the licensure fee. There is no anticipated
impact on local government.

Comments on the proposal may be submitted to Angela K.
Bensel, Drugs and Medical Devices Division, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, (512)
719-0237. Comments will be accepted for 30 days following
publication of the proposal in the Texas Register.

The amendments are proposed under the Health and Safety
Code, §431.241, which provides the department with the au-
thority to adopt necessary regulations pursuant to the enforce-
ment of this chapter; and §12.001, which provides the Texas

Board of Health with the authority to adopt rules for the per-
formance of every duty imposed by law on the Texas Board of
Health, the Texas Department of Health, and the Commissioner
of Health.

The amendments affect the Health and Safety Code, Chapter
431, Texas Food, Drug and Cosmetic Act; the Health and Safety
Code, Chapter 12; and the General Appropriations Act, House
Bill 1, Article IX, Rider 167, passed by the 75th Legislature.

§229.251. Definitions.
The following words and terms, when used in these sections, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Department - Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756.

(2) Manufacturer - A person who manufactures, prepares,
propagates, compounds, processes, packages, repackages, or changes
the container, wrapper, or labeling of any drug package.

(3) Place of business - Each location at which drugs are
distributed at wholesale as defined in the Health and Safety Code,
Chapter 431.

(4) Wholesale distribution - Distribution to a person other
than a consumer or patient, including,but not limited to distribution to
any person by a manufacturer, repacker, own label distributor, jobber,
or wholesaler.

§229.252. Licensing Fee and Procedures.
(a) License fee.

(1) All wholesale distributors of drugs who are not
manufacturers of drugs in Texas shall obtain a license annually with
the Texas Department of Health (department). Except as provided for
in paragraph (2) of this subsection, wholesale distributors of drugs
who are not manufacturers of drugs in Texas shall pay a licensing fee
for each place of business operated as follows:

(A) - (C) (No change.)

(D) $850 per wholesale distributor having gross annual
drug sales greater than or equal to $20 million; [and]

(E) $750 per out-of-state wholesale distributor, unless
an audited statement is provided which demonstrates gross annual
drug sales of less than $20 million which would require a licensing
fee of $500;and [.]

(F) $0.00 per wholesale distributor engaged in the
distribution of an over-the-counter drug by a charitable organization,
as described in the Internal Revenue Code of 1986, §501(c)(3), to a
nonprofit affiliateof the organization to the extent otherwise permitted
by law.

(2) - (3) (No change.)

(b) - (g) (No change.)

(h) Exemption from licensing. Persons who engage [only] in
prescription [the following types of] wholesale drug distribution for
use in humans are exempt from the licensing requirements of this
subchapter [undesignated head], to the extent that it does not violate
provisions of the Texas Dangerous Drug Act or the Texas Controlled
Substances Act, the Health and Safety Code.The exemptions are:

(1) - (8) (No change.)

(i) (No change.)

§229.253. Minimum Standards for Licensure.
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(a) Minimum standards. All manufacturers of drugs shall
comply with these subsections in addition to the existing statutory
standards contained in the Texas Health and Safety Code, Chapter
431. All wholesale distributors of drugs who are not manufacturers
of drugs shall comply with the minimum standards specified in
subsections (c) and (d) of this section in addition to the existing
statutory standards contained in the Texas Health and Safety Code,
Chapter 431. [All wholesale distributors of drugs not engaged in
manufacturing, processing, packing, or holding of drugs shall comply
with the minimum standards specified in subsection (c) of this section
in addition to the existing statutory standards contained in the Texas
Health and Safety Code, Chapter 431. All wholesale distributors of
drugs engaged in manufacturing, processing, packing, or holding of
drugs shall comply with subsections (b) and (c) of this section in
addition to the existing statutory standards contained in the Texas
Health and Safety Code, Chapter 431.] For the purpose of this
section, the policies described in the United States Food and Drug
Administration’s Compliance Policy Guides as they apply to [human
prescription] drugs shall be the policies of the Texas Department of
Health (department).

(b) (No change.)

(c) Guidelines for licensing of wholesale prescription drug
distributors.

(1) - (4) (No change.)

(d) Guidelines for licensing of wholesale over-the-counter
drug (OTC) distributors.

(1) Facilities. All facilities at which OTC drugs are stored,
warehoused, handled, held, offered, marketed, or displayed shall:

(A) be of suitable size and construction to facilitate
cleaning, maintenance, and proper operation;

(B) have storage areas designed to provide adequate
lighting, ventilation, temperature, sanitation, humidity, space, equip-
ment, and security conditions;

(C) have a quarantine area for storage of OTC drugs
that are outdated, damaged, deteriorated, misbranded, or adulterated,
or that are in immediate or sealed, secondary containers that have
been opened;

(D) be maintained in a clean and orderly condition;
and

(E) be free from infestation by insects, rodents, birds,
or vermin of any kind.

(2) Storage.

(A) All OTC drugs shall be stored at appropriate tem-
peratures and under appropriate conditions in accordance with re-
quirements, if any, in the labeling of such drugs, or with requirements
in the current edition of an official compendium, such as the United
States Pharmacopeia/National Formulary (USP/NF).

(B) If no storage requirements are established for an
OTC drug, the drug shall be held at room temperature, as defined
in an official compendium, to help ensure that its identity, strength,
quality, and purity are not adversely affected.

(C) Appropriate manual, electromechanical, or elec-
tronic temperature and humidity recording equipment, devices, and/
or logs shall be utilized to document proper storage of OTC drugs.
Temperature logs shall be kept at the licensed location for one year
following the date of the last entry.

(3) Examination of materials.

(A) Upon receipt, each outside shipping container shall
be visually examined for identity and to prevent the acceptance of
contaminated OTC drugs or OTC drugs that are otherwise unfit for
distribution. This examination shall be adequate to reveal container
damage that would suggest possible contamination or other damage
to the contents.

(B) Each outgoing shipment shall be carefully in-
spected for identity of the OTC drug products and to ensure that
there is no delivery of OTC drugs that have been damaged in storage
or held under improper conditions.

(4) Returned, damaged, and outdated OTC drugs.

(A) OTC drugs that are outdated, damaged, deterio-
rated, misbranded, or adulterated shall be quarantined and physically
separated from other OTC drugs until they are destroyed or returned
to their supplier.

(B) Any OTC drugs whose immediate or sealed outer
or sealed secondary containers have been opened or used shall be
identified as such, and shall be quarantined and physically separated
from other OTC drugs until they are either destroyed or returned to
their supplier.

(C) If the conditions under which an OTC drug has
been returned casts doubt on the drug’s safety, identity, strength,
quality, or purity, then the drug shall be destroyed, or returned to
the supplier, unless examination, testing, or other investigation proves
that the drug meets appropriate standards of safety, identity, strength,
quality, and purity.

(5) Recordkeeping.

(A) Wholesale drug distributors shall establish and
maintain inventories and records of all transaction regarding the
receipt and distribution or other disposition of OTC drugs. These
records shall include the following information:

(i) the source of the drugs, including the name and
principal address of the seller or transferor, and the address of the
location from which the drugs were shipped;

(ii) the identity and quantity of the drugs received
and distributed or disposed of; and

(iii) the dates of receipt and distribution of other
disposition of the drugs.

(B) Records shall be made available for inspection and
photocopying by an authorized agent with the Texas Department of
the Health, for two years following disposition of the drugs.

(C) Records described in this section that are kept
at the inspection site or that can be immediately retrieved by
computer or other electronic means shall be readily available for
authorized inspection during the retention period. Records kept at
a central location apart from the inspection site and not electronically
retrievable shall be made available for inspection within two working
days of a request by an authorized agent.

(6) Written policies and procedures.

(A) Wholesale OTC drug distributors shall establish,
maintain, and adhere to written policies and procedures, which shall
be followed for the receipt, storage, inventory, and distribution of
OTC drugs.

(B) Wholesale OTC drug distributors shall include in
their written policies and procedures the following:
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(i) a procedure whereby the oldest approved stock
of an OTC drug product is distributed first;

(ii) a procedure to be followed for handling recalls
and withdrawals of OTC drugs; and

(iii) a procedure to ensure that any outdated OTC
drugs shall be segregated from other drugs and either returned to the
manufacturer or destroyed. This procedure shall provide for written
documentation of the disposition of outdated OTC drugs.

(e) [(d)] Buildings and facilities. All manufacturing, pro-
cessing, packing or holding of drugs shall take place in buildings
and facilities described in Title 21, Code of Federal Regulations, Part
211, Subpart C. No manufacturing, processing, packing, or holding
of drugs shall be conducted in any personal residence.

(f) [(e)] Drug labeling.

(1) If a person, firm or corporation labels a drug, the label
shall meet the requirements of the Texas Health and Safety Code,
Chapter 431.

(2) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations, Part 201, §§201.1-201.317,
titled "Labeling."

(3) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(g) [(f)] Drugs general, drug advertising, specific require-
ments for special drugs, official names and established names, and
labeling and packaging requirements for controlled substances.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations:

(A) Part 200, §§200.5 - 200.200, titled "General";

(B) Part 202, §202.1, titled "Prescription Drug Adver-
tising";

(C) Part 250, §§250.10 - 250.250, titled "Special Re-
quirements For Specific Human Drugs";

(D) Part 299, §§299.3 - 299.5, titled "Drugs; Official
Names and Established Names"; and

(E) Part 1302, §§1302.01 - 1302.08, titled "Labeling
and Packaging Requirements For Controlled Substances."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(h) [(g)] Current good manufacturing practices in manufac-
turing, processing, packing, or holding of blood and blood compo-
nents.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations, Part 606, §§606.3 - 606.170,
titled "Current Good Manufacturing Practice For Blood and Blood
Components."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(i) [(h)] General biological products standards, standards for
bacterial products, standards for viral vaccines, standards for human
blood and blood products, standards for diagnostic substances for
dermal test, standards for diagnostic substances for laboratory test,
and standards for miscellaneous biological products.

(1) The department adopts by reference Title 21, Code of
Federal Regulations:

(A) Part 600, §§600.3 - 600.15, titled "Biological
Products: General";

(B) Part 610, §§610.1 - 610.65, titled "General Bio-
logical Products Standards";

(C) Part 620, §§620.1 - 620.48, titled "Additional
Standards For Bacterial Products";

(D) Part 630, §§630.1 - 630.75, titled "Additional
Standards For Viral Vaccines";

(E) Part 640, §§640.1 - 640.114, titled "Additional
Standards for Human Blood and Blood Products";

(F) Part 650, §§650.1 - 650.15, titled "Additional
Standards for Diagnostic Substances for Dermal Test";

(G) Part 660, §§660.1 - 660.105, titled "Additional
Standards for Diagnostic Substances for Laboratory Test"; and

(H) Part 680, §§680.1 - 680.26, titled "Additional
Standards for Miscellaneous Products."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(j) [(i)] Labeling and standard requirements for the manufac-
turing or processing of animal biological products.

(1) The department adopts by reference and will enforce
Title 9, Code of Federal Regulations, Part 113, §§113.1 - 113.455,
titled "Standard Requirements."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(k) [(j)] Cosmetic labeling for a person, firm, or corporation
that labels a cosmetic.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations, Part 701, §§701.1 - 701.30,
titled "Cosmetic Labeling."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(l) [(k)] Cosmetics general and cosmetic product warning
statement.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations, Part 700, §§700.3-700.25,
titled "General"; and Part 740, §§740.1-740.18, titled "Cosmetic
Product Warning Statements."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
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West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(m) [(l)] Current good manufacturing practices in manufac-
turing, processing, packing, or holding of medicated feeds and Type
A medicated articles.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations:

(A) Part 225, §§225.1 - 225.202, titled "Current Good
Manufacturing Practice For Medicated Feeds"; and

(B) Part 226, §§226.1 - 226.115, titled "Current Good
Manufacturing Practices For Type A medicated articles."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(n) [(m)] Over-the-Counter (OTC) for human use.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations:

(A) Part 300, titled "General";

(B) Part 310, titled "New Drugs";

(C) Part 312, titled "Investigational New Drug Appli-
cation";

(D) Part 314, titled "Applications for FDA Approval
to Market a New Drug or an Antibiotic Drug";

(E) Part 316, titled "Orphan Drugs";

(F) Part 320, titled "Bioavailability and Bioequivalence
Requirements";

(G) Part 329, titled "Habit-forming Drugs";

(H) Part 330, titled "Over-the-Counter (OTC) Human
Drugs Which are Generally Recognized as Safe and Effective and
Not Misbranded";

(I) Part 331, titled "Antacid Products for Over-the-
Counter (OTC) Human Use";

(J) Part 332, titled "Antiflatulent Products for Over-
the-Counter (OTC) Human Use";

(K) Part 333, titled "Topical Antimicrobial Drug Prod-
ucts for Over-the-Counter (OTC) Human Use";

(L) Part 336, titled "Antiemetic Drug Products for
Over-the-Counter (OTC) Human Use";

(M) Part 338, titled "Nighttime Sleep-aid Drug Prod-
ucts for Over-the-Counter (OTC) Human Use";

(N) Part 340, titled "Stimulant Drug Products for
Over-the-Counter (OTC) Human Use";

(O) Part 341, titled "Cold, Cough, Allergy, Bron-
chodilator, and Anti-asthmatic Drug Products for Over-the-Counter
(OTC) Human Use";

(P) Part 344, titled "Topical OTIC Drug Products for
Over-the- Counter (OTC) Human Use";

(Q) Part 346, titled "Anorectal Drug Products for
Over-the-Counter (OTC) Human Use";

(R) Part 348, titled "External Analgesic Drug Products
for Over-the-Counter (OTC) Human Use";

(S) Part 349, titled "Ophthalmic Drug Products for
Over-the-Counter (OTC) Human Use";

(T) Part 357, titled "Miscellaneous Internal Drug Prod-
ucts for Over-the-Counter (OTC) Human Use";

(U) Part 358, titled "Miscellaneous External Drug
Products for Over-the-Counter (OTC) Human Use";

(V) Part 361, titled "Prescription Drugs for Human
Use Generally Recognized as Safe and Effective and Not Misbranded:
Drugs Used In Research"; and

(W) Part 369, titled "Interpretative Statements Re:
Warnings on Drugs and Devices for Over-the-Counter Sales."

(2) A manufacturer, repacker, own label distributor, job-
ber, or wholesaler or any person distributing over-the-counter drugs
shall not market, promote or advertise the drugs in a manner incon-
sistent with or broader than that permitted by the over-the-counter
tentative final monographs or final monographs in Title 21, Code of
Federal Regulations, Parts 300-369.

(3) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

(o) [(n)] Packaging, labeling, tests, and methods of assays
for human antibiotic drugs.

(1) The department adopts by reference and will enforce
Title 21, Code of Federal Regulations:

(A) Part 429, titled "Drugs Composed Wholly or
Partly of Insulin";

(B) Part 430, titled "Antibiotic Drugs; General";

(C) Part 431, titled "Certification of Antibiotic Drugs";

(D) Part 432, titled "Packaging and Labeling of An-
tibiotic Drugs";

(E) Part 433, titled "Exemptions from Antibiotic Cer-
tification and Labeling Requirements";

(F) Part 436, titled "Tests and Methods of Assay of
Antibiotic and Antibiotic-containing Drugs";

(G) Part 440, titled "Penicillin Antibiotic Drugs";

(H) Part 441, titled "Penem Antibiotic Drugs";

(I) Part 442, titled "Cepha Antibiotic Drugs";

(J) Part 444, titled "Oligosaccharide Antibiotic Drugs";

(K) Part 446, titled "Tetracycline Antibiotic Drugs";

(L) Part 448, titled "Peptide Antibiotic Drugs";

(M) Part 449, titled "Antifungal Antibiotic Drugs";

(N) Part 450, titled "Antitumor Antibiotic Drugs";

(O) Part 452, titled "Macrolide Antibiotic Drugs";

(P) Part 453, titled "Lincomycin Antibiotic Drugs";

(Q) Part 455, titled "Certain Other Antibiotic Drugs";
and
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(R) Part 460, titled "Antibiotic Drugs Intended for Use
in Laboratory Diagnosis of Disease."

(2) Copies are indexed and filed in the office of the Drugs
and Medical Devices Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756 and are available for inspection
during normal working hours.

§229.254. Refusal, Revocation, or Suspension of License.
(a) (No change.)

(b) Hearings. Any hearings for the refusal, revocation, or
suspension of a license are governed by the department’s formal hear-
ing procedures in Chapter 1 of this title (relating to Texas Board of
Health) and the Government Code, Chapter 2001 [the Administra-
tive Procedure and Texas Register Act, Texas Civil Statutes, Article
6252-13a].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817814
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 265. General Sanitation

Subchapter J. Standards for Public Pools and
Spas
25 TAC §§265.181–265.207

The Texas Department of Health (department) proposes new
§§265.181 - 265.207, concerning standards for new and exist-
ing public swimming pools and spas.

The proposed new rules implement Minimum Standards of
Sanitation and Health Protection Measures, Texas Health and
Safety Code, Chapter 341, §341.064(a) and (g), which requires
public swimming pools and spas to be maintained in a sanitary
condition and construction and appliances of public swimming
pools to be such as to reduce to a practical minimum the possi-
bility of drowning or injury to bathers. The new sections will up-
date the requirements concerning public swimming pools in the
state and address general provisions; plans and permits; gen-
eral and structural design; dimensional design; deck and deck
equipment; circulation systems; filters; pumps and motors; re-
turn inlets and suction outlets; surface skimmer systems; electri-
cal requirements; heaters; water supply; waste water disposal;
disinfectant equipment; safety; dressing facilities for Class A
and B public pools; fencing; operation and management; chem-
ical operating parameters; and spa construction, operation and
maintenance.

Mr. El¡as Briseno, R. S. Director, General Sanitation Division,
has determined that, for the first five years that the sections
are in effect, there will be fiscal implications to state and
local government as a result of enforcing or administering the
sections as proposed. The effect on state government and
the estimated impact on local government will be an increased

cost per inspection of less than $40 due to the expanded,
comprehensive provisions of the new sections. No additional
full time equivalents or revenue is expected as a result of these
new rules.

Mr. Briseno, has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the sections will be the
maintenance of public swimming pools and spas in a sanitary
condition and the construction of public swimming pools and
spas to reduce to a practical minimum the possibility of drowning
or injury to bathers. The anticipated economic cost to small
businesses and persons who may be required to comply with
the new sections as proposed is a one time cost ranging from
$100 to $6,000 depending on the size of the spa or pool and
an estimated yearly cost ranging from $0 to $1,000. There will
be no impact on local employment.

Comments on the proposal may be sent to El¡as Briseno,
R.S., Director, General Sanitation Division, Texas Department of
Health, 1100 West 49th Street, Austin, Texas 78756-3199, (512)
834-6635. Comments will be accepted for 30 days following
publication of these rules in the Texas Register.

The new sections are proposed under the Health and Safety
Code, §§341.002 and 341.064, which provide the Board of
Health (board) with authority to adopt rules concerning public
swimming pool and spa construction and safety; and Health and
Safety Code, §12.001, which provides the board with authority
to adopt rules to implement every duty imposed by law on the
board, the department and the commissioner of health.

The new sections affect the Health and Safety Code, Chapter
341, and the Health and Safety Code, Chapter 12.

§265.181. General Provisions.

(a) Scope and purpose of rules. These rules address mini-
mum standards for design and construction of pools and spas. These
rules also establish minimum operating standards for pools and spas
to assureproper filtration, chemical, and general maintenance of water
and safety to users. These standardsare based in part on the American
National Standards Institute and the National Spa and Pool Institute
"Standards for Public Swimming Pools" (ANSI/NSPI-1, 1991) and
the American National Standards Institute and National Spa and Pool
Institute "Standards for Public Spas" (ANSI/NSPI-2, 1992). These
rules are in addition to any municipal or federal laws applicable to
pools and spas. These rules implement TexasHealth and Safety Code,
Title 5, Subtitle A, Chapter 341.064(g) and are considered good pub-
lic health engineering and safety practices.

(b) Application of rules.

(1) The terms "new pool" or "new spa" designate a pool
or spa constructed on or after October 1, 1999. An "existing pool" or
"existing spa" is a pool or spa constructed prior to October 1, 1999.
A pool or spa is considered "constructed" on the date that a building
permit for construction of the pool or spa is issued by a municipality
or, if no building permit is required, the pool/spa operator/owner must
produce adequate written documentation of the date that excavation
or electrical service to the pool or spa begins, whichever is first.

(2) The following pools and spas are exempt from these
rules:

(A) a pool or spa serving only one or two dwellings (a
single or duplex residential pool), regardless of whether the pool/spa
is permanently or temporarily installed in the ground, on the ground
or above the ground;
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(B) a pool or spa operated for therapeutic purposes
such as medical treatment or physical therapy. The Texas Health and
Safety Code, §341.064 applies to pools and spas used for therapeutic
purposes; and

(C) Class E pools, except those discussed in
§265.204(a) of this title (relating to Water Quality) apply to both
new and existing Class E pools.

(3) Each section of the rules states the extent to which the
rule applies to new or existing pools, spas, or facilities.

(4) The standards for pool or spa design and construction
(as contrasted to operation) that apply to new pools or new spas
constructed on or after October 1, 1999, are contained in these rules.
The standards for pool or spas design and construction that apply to
pools and spas existing prior to October 1, 1999 are those standards
that were in existence at the time the pool or spa was constructed,
including then applicable local, state and federal laws except as
otherwise stated in these rules. Except for those items specifically
stated in these rules which existing pools shall adhere to, existing
pools and spas may also choose to follow the rules in these sections
instead of the rules in existence at the time the pool or spa was
constructed.

(5) The standards for pool or spa operation (as contrasted
to design construction) that apply to new pools or spas are contained
in these rules. The standards for pool or spa operation that apply to
existing pools or spas are the provisions which specifically state that
they are applicable to existing pools or spas.

(6) The standards for spa design, construction, and oper-
ation that apply to new and existing spas, are contained or referenced
in §265.205 of this title (relating to Spa Construction, Operation, and
Maintenance).

(7) The standards contained in these rules may be met
notwithstanding minor variations in equipment, materials, or design
if:

(A) the variation provides the quality, strength and
durability equal to or greater than the standards contained in these
rules; and

(B) the operation, maintenance, safety, and sanitation
of the pool or spa is not adversely affected by the variation.

(8) Where a local regulatory authority has jurisdiction for
the regulation of pools and spas, such authorities may, as statutorily
allowed, adopt standards that vary from these standards; however,
such standards shall be the same as, equivalent to, or more stringent
than these standards and shall be in accordance with good public
health engineering and safety practices.

(c) Subsequent codes and standards. Whenever these rules
require compliance with a standard or code promulgated by a national
organization or another governmental agency, a pool or spa owner’s
compliance with a more recent code or standard which is more strict
on a particular subject than what is required by these rules shall be
deemed as compliance with these rules on that subject.

§265.182. Definitions.

The following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicatesotherwise.

(1) Above ground/on ground pool or spa - A removable
pool or spa of any shape that is located on the surrounding earth or a
pool or spa package located in an excavation below the ground level
which may be readily disassembled or stored and reassembled to its
original integrity.

(2) Actual water level - The specific level of the water
observed at any time. This level will vary with specific conditions
such as rainfall or number of users (see definition number (43)
"Design water level" and number (84) "Operating water level range").

(3) Algae - Microscopic plant-like organisms that contain
chlorophyll and include green, blue-green or black brown, and yellow-
green (mustard) algae.

(4) Algaecide - A natural or synthetic substance used for
kill ing, destroying, or controlling algae.

(5) Alkalinity - The amount of bicarbonate, carbonate
or hydroxide compounds present in water solution (see definition
number (132) "Total alkalinity").

(6) ACI - American Concrete Institute, P. O. Box 9094,
Farmington Hills, MI 48333, telephone (248) 848-3800.

(7) ANSI - American National Standards Institute, 11
West 42nd Street, New York, NY 10036, telephone (212) 642-4900.

(8) ANSI/NSPI-1, 1991 - American National Standards
Institute and National Spa and Pool Institute "Standards for Public
Swimming Pools" adopted in 1991.

(9) ANSI/NSPI-2, 1992 - American National Standards
Institute and National Spa and Pool Institute "Standards for Public
Spas" adopted in 1992.

(10) ARC - American Red Cross, 8111 Gatehouse Road,
Falls Church, VA 22042, telephone (703) 206-7090.

(11) ASHRAE - American Society of Heating, Refriger-
ation and Air-Conditioning Engineers, Inc., 1791 Tullie Circle NE,
Atlanta, GA 30329-2305, telephone (800) 527-4723.

(12) ASME - American Society of Mechanical Engineers,
346 East 47th Street, New York, NY 10017, telephone (212) 705-
7800.

(13) ASTM - American Society of Testing Materials, 100
Barr Harbor Drive, West Conshohocken, PA 19428-2959, telephone
(215) 299-5400.

(14) Available chlorine - Rating of chlorine containing
products for total oxidizing power (see definition number (56) "Free
available chlorine").

(15) AWWA standards - American Water Works Associa-
tion, 6666 West Quincy Avenue, Denver, CO 80235, telephone (303)
794-7711.

(16) Backwash - The process of cleansing the filter
medium and/or elements by the reverse flow of water through the
filter.

(17) Bacteria - Single-celled microorganisms of various
forms, some of which cause infections or disease.

(18) Beginner’ s areas - Water areas in pools which are
three feet or less in water depth.

(19) Bonded - The permanent joining of metallic parts
to form an electrically conductive path that will ensure electrical
continuity and the capacity to conduct safely any current likely to
be imposed (NEC definition, 1996).

(20) Breakpoint - The practice of adding a sufficient
amount of chlorinating compound to water to destroy chlorine
demand compounds and any combined chlorine which is present.
Generally, the level of chlorine added is ten times the level of
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combined chlorine in the water (see definition number (124) for
"Superchlorination").

(21) Breakpoint chlorination - The addition of a sufficient
amount of chlorine to water to destroy the chlorine demand com-
pounds and any combined chlorine which is present (see definition
number (124) "Superchlorination").

(22) Bromine - A chemical element (Br2) that exists as a
liquid in its elemental form or as part of a chemical compound which
is a biocidal agent used to disinfect pool or spa water.

(23) Catch pools - Bodies of water located at the termina-
tion of a manufactured water slide attraction provided for the specific
purpose of terminating the slide action and providing a means for
exit to a deck or walkway area.

(24) Chemical feeder - A mechanical device for applying
chemicals to pool or spa water.

(25) Chloramine - A compound formed when chlorine
combines with nitrogen or ammonia which when found in significant
amounts in a pool or spa, may cause eye and skin irritation and may
have an objectionable odor.

(26) Chlorinator - A device to apply or to deliver a
chlorine disinfectant to water at a controlled rate.

(27) Chlorine - A chemical element (Cl2) that exists as a
gas in its elemental form or as a part of chemical compound which
is an oxidant. Chlorine is a biocidal agent used to disinfect pool or
spa water.

(28) Chlorine demand compounds - Organic matter, chlo-
ramines and other such compounds that chlorine reacts with and
which depletes chlorine.

(29) Chlorine Institute - Chlorine Institute, 2001 L Street
North West, Suite 506, Washington, DC 20036-4919, telephone
(202)775-2790.

(30) Circulation equipment - The mechanical components
which are a part of a circulation system on a pool or spa. Circulation
equipment may include but is not limited to, categories of pumps;
hair and lint strainers; filters; valves; gauges; meters; heaters; surface
skimmers; inlet/outlet fittings; and chemical feeding devices. The
components have separate functions, but when connected to each
other by piping, perform as a coordinated system for purposes of
maintaining pool or spa water in a clear, sanitary, and desirable
condition for use.

(31) Circulation system - An arrangement of mechanical
equipment or components, connected by piping to a pool or spa in
a closed circuit. The function of a circulation system is to direct
water from the pool or spa, causing it to flow through the various
system components for purposes of clarifying, heating, purifying, and
returning the water back to the original body of water.

(32) Clarifier (also called Coagulant or Flocculent) - A
chemical that coagulates and neutralizes suspended particles in water.
There are two types of clarifiers: inorganic salts of aluminum or iron,
and water-soluble organic polyelectrolyte polymers.

(33) Combined chlorine - The portion of the total chlorine
existing in water in chemical combination with ammonia, nitrogen,
and/or organic compounds, mostly comprised of chloramines. Com-
bined chlorine plus free chlorine equals total chlorine. Combined
chlorine is calculated from the results of measuring the free and total
chlorine with a test kit.

(34) Construction date/date of construction - the date that
a building permit for construction of the pool or spa is issued
by a municipality or, if no building permit is required, written
documentation of the date that excavation or electrical service to the
pool or spa begins, whichever is first.

(35) Coping - The cap on the pool or spa wall that
provides a finishing edge around the pool or spa. The coping can
be formed, cast in place or pre-cast, or pre-fabricated from metal or
plastic materials.

(36) CPSC - United States Consumer Product Safety
Commission, Washington, D.C. 20207, telephone (301) 504-0400.

(37) Cross-connection - A physical connection between
the potable water system and a non-potable source such as a pool or
spa, or a physical connection between a pool or spa and the sanitary
sewer or wastewater disposal system.

(38) Cyanuric acid -

(A) Any one of a number of chemical compounds also
called stabilizers.

(B) A chemical that helps reduce the excess loss of
chlorine in water due to the ultraviolet rays of the sun.

(39) Decks - Those areas immediately adjacent to or
attached to a pool or spa that are specifically constructed or installed
for sitting, standing, or walking.

(40) Deep areas - Water levels in pools which are five feet
or deeper.

(41) Department - The Texas Department of Health, 1100
West 49th Street, Austin, TX 78756, telephone (512) 834-6635.

(42) Depth (pool or spa depth) - The vertical distance
measured at three feet from the pool or spa wall from the bottom of
the pool or spa to the design water level.

(43) Design water level - The design water level defined
in one of the following ways:

(A) Skimmer system - The design water level shall be
at the midpoint of the operating range of the skimmers.

(B) Overflow system - The design waterline shall be
at the top of the overflow rim of the gutter system.

(44) Disinfectant - Energy or chemicals used to kill
undesirable or pathogenic (disease-causing) organisms, and having
a measurable residual at a level adequate to make the desired kill.

(45) Diving board - A recreational mechanism for entering
a pool, consisting of semirigid board that derives its elasticity through
the use of a fulcrum mounted below the board.

(46) Diving equipment, competition - Competitive diving
boards and fulcrum-setting diving stands intended to provide adjust-
ment for competitive diving.

(47) Dwelling or rental dwelling - One or more rooms
rented to one or more persons where a Class C or Class D pool or
spa is located.

(48) Effective filter area - Total surface area through
which designed flow rate will be maintained during filtration.

(49) Effluent - The water that flows out of a filter, pump,
or other device.
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(50) Facility(ies) - The pool or spa, restrooms, dressing
rooms, equipment rooms, deck, enclosure, and other appurtenances
directly serving the pool or spa area.

(51) Feet of head - A basis for indicating the resistance in
a hydraulic system, equivalent to the height of a column of water that
would cause the same resistance (100 feet of head equals 43 pounds
per square inch). The dynamic head is the sum of all resistances in
a complete operating system.

(52) Filter - A device that removes undissolved particles
from water by recirculating the water through a porous substance (a
filter medium or element) such as a:

(A) medium filter - A filter that utilizes a medium, for
example, sand, gravel or other medium that under normal use will
not have to be replaced frequently.

(B) diatomaceous earth filter - A filter that utilizes a
thin coating of diatomaceous earth over a porous fabric as its filter
medium.

(C) cartridge filter - A filter that utilizes a porous
element that acts as a filter medium in cartridge.

(D) vacuum filter - A filter that operates under a
vacuum from the suction of a pump.

(53) Filter element - A device within a filter tank designed
to entrap solids and conduct water to a manifold, collection header,
pipe, or similar conduit and return it to the pool or spa. A filter
element usually consists of a septum and septum support, or a
cartridge.

(54) Filter medium - A finely graded material (for exam-
ple, sand, diatomaceous earth, polyester fabric, anthracite) that re-
moves filterable particles from the water.

(55) Floor - The interior bottom surface of a pool or spa.

(56) Free available chlorine - That portion of the total
chlorine remaining in chlorinated water that is not combined with
ammonia or nitrogen compounds and which will react chemically
with undesirable or pathogenic organisms. Combined chlorine plus
free chlorine equals total chlorine.

(57) Grab rail - Tubular rails used to enter or leave a pool
or spa, usually made of stainless steel or chrome-plated brass (see
definition number (58) "Handhold/handrail").

(58) Handhold/handrail - A device that is intended to be
gripped by a user for the purpose of resting and/or steadying a person
and that is typically located within or without the pool or spa or as
part of a set of steps or deck-installed equipment.

(59) Hardness of water - The amount of calcium and
magnesium dissolved in water measured by a chemical test kit and
expressed as parts per million (ppm) of equivalent calcium carbonate.

(60) Heat exchanger - A device with coils, tubes or plates
that absorbs heat from any fluid, liquid or air, and transfers that heat
to another fluid without intermixing the fluids.

(61) Heat pump - A refrigeration compressor, usually
electrically driven, that is operated in reverse. To obtain heat, the
evaporator side (cooling coil) is exposed to warm water, air or ground.
The evaporator coil absorbs the heat from this source and transfers it
to the condenser coil where it discharges the heat to the pool or spa
to be heated.

(62) Hot tub - A spa constructed of wood with sides
and bottoms formed separately and joined together by pressure from

surrounding hoops, bands, or rods; distinct from spa units formed of
plastic, concrete, metal, or other materials.

(63) IESNA - Illuminating Engineering Society of North
America, 140 Wall Street, Floor 17, New York, NY 10005-4001,
telephone (212) 248-5000.

(64) Influent - The water entering a filter or other device.

(65) Interactive play attractions - Manufactured devices
using sprayed, jetted, or other water sources contacting the users that
do not incorporate standing or captured water as part of the user
activity area.

(66) Jump board - A recreational mechanism for entering
a pool that has a coil spring or comparable device located beneath
the board which is activated by the force exerted in jumping on the
board.

(67) Labeled - Equipment or material to which has
been attached a label, symbol, or other identifying mark of an
organization that is acceptable to the authority having jurisdiction and
concerned with product evaluation that maintains periodic inspection
of production of labeled equipment or materials and by whose
labeling the manufacturer indicates compliance with appropriate
standards or performance in a specified manner.

(68) Ladders -

(A) Deck ladder - A ladder ascending from ground
level outside the pool or spa to the level of a deck.

(B) In-pool or in-spa ladder - A ladder located in a
pool or spa to provide ingress and egress from the deck.

(69) Leisure rivers - Manufactured streams of near con-
stant depth in which the water is moved by pumps or other means of
propulsion to provide a river-like flow which transports users over a
defined path which may include water features and play devices.

(70) Listed - Equipment or materials included in a list
published by an organization acceptable to the authority having
jurisdiction and concerned with product evaluation, that maintains
periodic inspection of production of listed equipment or materials,
and whose listing states either that the equipment or material meets
appropriatedesignated standards or has been tested and found suitable
for use in a specified manner.

(71) Local regulatory authority - The local governmental
entity having legal authority over construction, operation, enforce-
ment and maintenance of pools or spas.

(72) May - An advisory statement or a good practice
which exceeds ordinary care and is not legally required (see definition
number (103) "recommended").

(73) MSHA - Mine Safety Health Administration, 4015
Wilson Boulevard, Arlington, Va. 22203, telephone (703) 235-1452.

(74) National Recreation and Park Association - National
Recreation and Park Association, 650 West Higgins Road, Hoffman
Estates, IL 60195-3402, telephone (708) 843-7529.

(75) National Swimming Pool Foundation - National
Swimming Pool Foundation, 10803 Gulfdale, Suite 300, San Antonio,
Texas, 78216, telephone (512) 525-1227.

(76) New pool and/or spa construction - The activity of
building or installing a pool and/or spa structure, and its component
parts, where no such structure has previously existed or where
previously existing pool or spa structures have been removed.
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(77) NEC - National Electric Code, distributed by NFPA
(see definition number (79) "NFPA").

(78) NEMA - National Electric Manufacturers Associa-
tion, 2101 L Street, NW, Washington, D.C. 20037, telephone (202)
457-8400.

(79) NFPA - National Fire Protection Association, Bat-
terymarch Park, Quincy, MA 02269, telephone (617) 770-0700 or
(800) 344-3555.

(80) NSFI - NSF International, (National Sanitation Foun-
dation International), 3475 Plymouth Road, P. O. Box 130140, Ann
Arbor, MI 48113-0140, telephone (313) 769-8010.

(81) NSPF - National Swimming Pool Foundation, 10803
Gulfdale, Suite 300, San Antonio, TX 78216, telephone (210) 525-
1227.

(82) NSPI - National Swimming Pool Institute, 2111
Eisenhower Avenue, Alexandria, VA 22314, telephone (703) 838-
0083.

(83) Offset ledge - a horizontal shelf or ledge projecting
toward the interior of a pool from the vertical wall that provides a
safe footing for a pool user to stand on in deep areas of the pool.

(84) Operating water level range - The operating water
level defined in one of the following ways:

(A) Skimmer system - Two inches above to two
inches below the midpoint of the operating range of the device, or
manufacturer’s maximum stated operating range.

(B) Overflow (gutter) system - The manufacturer’s
maximum stated operating range above the design water level.

(85) Organic matter - Perspiration, urine, fecal matter,
saliva, suntan oil, cosmetics, lotions, dead skin, and similar debris
introduced to water by users and the environment.

(86) ORP - The oxidation reduction potential level pro-
duced by strong oxidizing (sanitizing) agents in a water solution.
Oxidation level is measured in millivolts by an ORP meter.

(87) OSHA - United States Department of Labor, Occu-
pational Safety and Health Administration, 200 Constitution Avenue,
Washington, D.C. 20210, telephone (800)321-6742.

(88) Overflow system - Overflows, surface skimmers, and
surface water collection systems of various design and manufacture
for removal of pool or spa surface water.

(89) Owner/operator - Fee title holder of the property
upon which the pool or spa is located, and/or an occupant of the
property who is exercising management or control over the pool or
spa.

(90) Parts per million (PPM) - A unit of measurement in
chemical testing which indicates the parts by weight in relation to
one million parts by weight of water. For the purposes of pool or spa
water chemistry, ppm is considered to be essentially identical to the
term milligrams per liter (mg/L).

(91) pH - A value expressing the relative acidic or basic
tendencies of a substance, such as water, as indicated by the hydrogen
ion concentration. The pH is expressed as a number on the scale of
zero to 14, zero being most acidic, one to seven being acidic, seven
being neutral, seven to 14 being basic and 14 being most basic.

(92) Plaster - A type of interior finish (a mixture of white
cement and aggregate), which is white or lightly tinted which is
applied to a concrete pool or spa.

(93) Plummet - A line perpendicular to the water surface
and extending vertically to a point located at the front end of the
diving board and at the center line directly in front of the diving
board.

(94) Pool - Any man-made permanently installed or non-
portable structure, basin, chamber, or tank containing an artificial
body of water for swimming, diving, or recreational bathing and
having a depth of at least 18 inches at any point, a surface area
exceeding 250 square feet or a volume over 3250 gallons, other than
a single or double family (duplex) residential pool, which is operated
by an owner, lessee, operator, licensee or concessionaire, regardless
of whether a fee is charged for use. The pool may be either publicly
or privately owned. Pools may be diving or nondiving. If diving,
they shall be further classified into types indicating the suitability for
use with diving equipment. The term does not include a decorative
fountain which isnot used asa wading or swimming pool. References
within the standard to various types of pools are defined by the
following categories:

(A) Class A pool - Any pool intended for use, with
or without a fee, for accredited competitive aquatic events such
as Federation Internationale de Natation Amateur (FINA), United
States Swimming, United States Diving, National Collegiate Athletic
Association (NCAA), National Federation of State High School
Associations (NFSHSA), events. A "Class A" pool may also be used
for recreation.

(B) Class B pool - Any pool intended for public
recreational use and open to the general public with or without a
fee.

(C) Class C pool - Any pool operated for and in con-
junction with lodgings such as hotels, motels, apartments, condomini-
ums, mobile homes parks, property owners associations, etc. The use
of such a pool would be open to occupants and their guests but not
open to the general public. Also a pool which is open to membership
and member guests but not to the general public.

(D) Class D pool - a splasher pool with a maximum
water depth of 36 inches at any point or wading pool with amaximum
depth of two feet at any point.

(E) Class E pool - A special purpose pool such as
wave or surface action pools, catch pools, leisure rivers, interactive
play attractions, vortex pools, and other such pools used primarily for
aquatic attractions. Also see §265.181(b)(2)(C) of this title (relating
to General Provisions) and §265.204(a) of this title (relating to Water
Quality) which applies to Class E pools.

(F) Type VI pool - A pool suitable for the installation
of diving equipment up to 2/3 meter above the water (see ANSI/
NSPI-1, 1991).

(G) Type VII pool - A pool suitable for the installation
of diving equipment up to 3/4 of a meter above the water (see ANSI/
NSPI-1, 1991).

(H) TypeVIII pool - A pool suitable for the installation
of diving equipment up to one meter above the water (see ANSI/
NSPI-1, 1991).

(I) Type IX pool - A pool suitable for the installation
of diving equipment up to three meters over the water (see ANSI/
NSPI-1, 1991).
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(95) Pool or spa yard - An area that contains a pool or
spa.

(96) Pool or spa yard enclosure - A fence, wall, or com-
bination of fences, walls, gates, windows, or doors that completely
surround a pool or spa.

(97) Potable water - Water which is bacteriologically safe
and otherwise suitable for drinking and is regulated by the Texas
Natural Resource Conservation Commission or another regulatory
authority as a drinking water system.

(98) Precipitate - A solid material which is forced out of a
solution by some chemical reaction and which settles out or remains
as a haze in suspension (turbidity).

(99) Pressure differential - The difference in pressure
between two parts of a hydraulic system, such as the influent and
effluent of a filter.

(100) PSI - Pounds per square inch.

(101) Pump - A mechanical device, usually powered by
an electric motor, which causes hydraulic flow and pressure for the
purpose of filtration, heating, and circulation of pool and spa water.

(102) Rate of flow - The quantity of water flowing past
a designated point within a specified time, such as the number of
gallons flowing in one minute (gpm).

(103) Recommended - An advisory statement or a good
practice which exceeds ordinary care and is not legally required (see
definition number (72) "may").

(104) Regulatory authority - The federal, state, or local
governmental entity having legal authority over construction opera-
tion, enforcement, and maintenance of pools or spas and associated
facilities.

(105) Removable - Capable of being disassembled with
the use of only simple tools such as a screwdriver, pliers, or wrench.

(106) Residential pool or spa - A pool or spa that is
located on private property under the control of the property owner
and intended for use by not more than three resident families and
their guests.

(107) Return inlet or inlet - The aperture or fitting through
which the water under positive pressure returns into a pool or spa.

(108) Ring buoy - A ring-shaped floating buoy capable of
supporting a user.

(109) Rope and float line - A continuous line not less than
1/4 inch in diameter, which is supported by buoys and attached to
opposite sides or ends of a pool to separate the deep and shallow
ends or mark exercise or racing lanes.

(110) Scale - The precipitate that forms on surfaces in
contact with water when the calcium hardness, pH, or total alkalinity
levels are too high.

(111) Self-closing and self-latching device - A device that
causes a gate to automatically fully close and latch without human
or electrical power.

(112) Separation tank - A tank used in conjunction with
a filter to facilitate the separation of filtrate material for disposal.

(113) Service animal - A guide dog, signal dog, or other
animal trained to do work or perform tasks for the benefit of an
individual with a disability, including but not limited to, guiding
individuals with impaired vision, alerting individuals with impaired

hearing to intruders or sounds, or providing minimal protection or
rescue work, such as pulling a wheelchair, or fetching dropped items.

(114) Shall - Mandatory provisions of these regulations.

(115) Shallow areas - Pool water areas which are less than
five feet deep.

(116) Shock treatment - The practice of adding significant
amounts of an oxidizing chemical to water to destroy ammonia and
nitrogenous and organic contaminants in water.

(117) Skimmer weir - Part of a skimmer which adjusts
automatically to small changes in water level to assure a continuous
flow of water to the skimmer.

(118) Slip-resistant - A surface that has been treated or
constructed to significantly reduce the chance of a user slipping.

(119) Spa - A constructed permanent or portable structure
that is two feet or more in depth and that has a surface area of
250 square feet or less or a volume of 3250 gallons or less which
is intended to be used for bathing or other recreational uses and
is not drained and refilled after each use. It may include, but is
not limited to, hydrojet circulation, hot water, cold water, mineral
baths, air induction bubbles, or any combination thereof. Industry
terminology for a spa includes, but is not limited to, "hydrotherapy
pool," "whirlpool," "hot spa," "hot tub," etc.

(120) Splasher pool - A Class D pool with a maximum
water depth of 36 inches at any point.

(121) Stabilizer - A chemical that helps reduce the excess
loss of chlorine in water due to the ultraviolet rays of the sun (see
definition number (38) "Cyanuric acid").

(122) Steps, recessed steps, ladders, and recessed treads
- Means of pool and spa ingress and egress that are intended to be
used separately or used in conjunction with one another.

(A) Steps - A riser/tread or series of risers/treads
extending down from the deck and terminating at the pool or spa
floor. Included are recessed steps that have the risers located outside
of user areas.

(B) Ladders - A series of vertically separated treads or
rungs connected by vertical rail members or independently fastened
to an adjacent vertical pool or spa wall (see definition number
(68)"Ladders" for particular ladder types).

(C) Recessed Treads - A series of vertically spaced
cavities in the pool or spa wall creating tread areas for stepholes.

(123) Suction outlet or outlet - The aperture or fitting
through which the water under negative pressure is drawn from the
pool or spa.

(124) Superchlorination - The practice of adding a suffi-
cient amount of chlorinating compound to water to destroy chlorine
demand compounds and any combined chlorine which is present.
Generally, the level of chlorine added is ten times the level of com-
bined chlorine in the water (see also definition number (21) "Break-
point chlorination").

(125) Surface skimmer system/Through wall skimmer -
A device installed in the wall of an inground pool or spa, or above
ground/on ground pool or spa that permits the continuous removal of
floating debris and surface water to the filters.

(126) Swimouts - A recessed area outside of the general
perimeter of the pool designed to facilitate the entry and exit of
swimmers from a pool.
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(127) TDLR - Texas Department of Licensing and Regu-
lation, Boiler Division, P. O. Box 12157, Austin, TX 78711, telephone
(512) 463-2904.

(128) TDS - Total dissolved solids. A measure of the
total amount of dissolved matter in water (for example, calcium,
magnesium, carbonates, bicarbonates, metallic compounds).

(129) Ten/twenty rule - The ability of a lifeguard to
identify a trauma or distress situation within ten seconds of its
initiation and be physically at the victim’s side and performing a
rescue or other care as appropriate within 20 seconds after the initial
identification of the victim.

(130) Test kit - A device for monitor a specific chemical
level in pool or spa water.

(131) TNRCC - Texas Natural Resources Conservation
Commission, P. O. Box 13087, Austin, TX 78711-3087, telephone
(512) 239-1000.

(132) Total alkalinity - A measure of the ability or
capacity of water to resist change in pH; also known as the buffering
capacity of water. Measured with a test kit and expressed as ppm;
consists mainly of carbonates, bicarbonates and hydroxides.

(133) Total chlorine - The sum of both the free available
and combined chlorine.

(134) Toxic - A substance that has an adverse physiolog-
ical effect on human beings or other living organisms.

(135) Turbidity - Cloudy condition of water due to the
presence of extremely fine particulate materials in suspension that
interferes with the passage of light.

(136) Turnover rate- The period of time (usually in hours)
required to circulate a volume of water equal to the pool or spa
capacity.

(137) UFC - Uniform Fire Code, published by the Inter-
national Fire Code Institute, 5360 Workman Mill Road, Whittier, CA
90601-2298, telephone (562) 699-0124.

(138) Underwater light - A fixture designed to illuminate
a pool or spa from beneath the water surface. An underwater light
includes either of the following:

(A) wet niche light - a watertight and water-cooled
light unit placed in a submerged, wet niche in the pool or spa wall
and accessible only from the pool or spa; or

(B) dry niche light - a light unit placed behind a
watertight window in the pool or spa wall.

(139) UL - Underwriters Laboratory, 333 Pfingsten Road,
Northbrook, IL 60062-2096, telephone (708) 272-8800.

(140) User - Any person using a pool or spa and adjoining
deck area for the purpose of water sports, recreation therapy or related
activities.

(141) User load - The number of persons in the pool or
spa area at any given moment, or during any stated period of time.

(142) Vacuum - The reduction of atmospheric pressure
within a pipe, tank, pump, or other vessel. Vacuum is measured in
inches of mercury. Each inch of mercury is equivalent to 1.13 feet
of head. The typical maximum vacuum is 30 inches of mercury, or
33.9 feet of head.

(143) Valve - Any device in a pipe that will partially or
totally obstruct the flow of water (as in a ball, gate or globe valve)
or permit flow in one direction only (as in a check or foot valve).

(A) Bleeder valve - A device that allows air to be
vented from a closed system.

(B) Multi-port valve - A device that allows the multi-
directional control of the passage or flow of water through a system.

(C) Push-pull valve - A device that allows the dual
directional control or flow of water through a system.

(144) Velocity - The speed at which a liquid flows
between two specified points, expressed in feet per second.

(145) Vortex pool - Circular pools equipped with amethod
of transporting water in the pool for the purpose of propelling riders
at speed dictated by velocity of the moving stream

(146) Wading pool - A Class D pool that has a maximum
depth of two feet at any point.

(147) Walls - The interior pool or spa wall surfaces
consisting of surfaces from plumb to a slope of 11 degrees from
plumb.

(148) Waste water disposal system - A plumbing system
used to dispose of backwash or other water from a pool or spa or
from dressing rooms and other facilities associated with a pool or
spa.

(149) Water action pools - A pool designed to simulate
breaking or cyclic waves for the purpose of general play or surfing

(150) Y.M.C.A. of U.S.A. - Y.M.C.A. of U.S.A.
(Y.M.C.A.), 101 North Wacker, Chicago, IL 60606, telephone (800)
872-9622.

(151) Zero depth pool - A pool in which the pool floor
intersects the water surface along at least one side of the pool.

§265.183. Plans, Permits and Instructions.

(a) Plansand permits for new pools and spas. The department
reviews plans for new pools or spas only on a case by case basis
in order to ensure compliance regarding enforcement issues. The
department recommends that a registered professional engineer or
registered architect be consulted to assure that the pool or spa is
designed and built in compliance with these rules and applicable
federal, state, and/or local regulatory requirements. Regardless of
whether a regulatory authority requires plans or permits, pools and
spas shall be designed, constructed, and operated in compliance with
these standards.

(b) Instructions for new pools and spas. Upon completion of
construction of any pool or spa, the builder and/or the designer shall
provide the manager and his operators complete written and oral
operational instructions for the pool or spa. Written instructions shall
include items such as procedures for filtration, backwash, cleaning,
operation of all chemical feed devices and general maintenance of
pool or spa. In addition, the following is required:

(1) valves shall be labeled;

(2) color-coding of exposed piping, (see §265.187(c) of
this title (relating to Circulation Systems (Exposed piping color-
coding for new and existing pools and spas)); and

(3) clean filter pressures, normal operating pressures and
differentials that indicate the need for filter cleaning shall be indicated.

§265.184. General and Structural Design.
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(a) Non-toxic and sound materials for new pools and spas.
New pools and spas and all appurtenances shall be constructed of
materials which are considered to be nontoxic to humans and the
environment, are impervious and enduring, and will withstand design
stresses; and will provide a water-tight structure with a smooth and
easily cleanable surface without cracks or joints, excluding structural
joints.

(b) Accepted practice for new pools and spas. The structural
design and materialsused for new pools or spas shall be in accordance
with generally accepted industry engineering practices and methods
prevailing at the time of original construction. It is recommended
that new pools and spas be constructed to meet the NSPI, June 1996,
Workmanship Standards for Swimming Pools and Spas.

(c) NSFI Standard-50 for new pools and spas. Where
equipment for a new pool or spa such as pumps, filters, skimmers,
chemical feeders, and other equipment, fallswithin the scope of ANSI
and NSFI Standard-50-1996 (ANSI/NSFI-50-1996), the equipment
shall meet the standard as confirmed by a testing laboratory. The
testing laboratory for determining compliance with these standards
shall be properly equipped and qualified for experimental testing,
inspections of run goods at factories, and service/value determination
through field inspections. It shall operate as a third-party testing/
inspection body. Conformity with standards noted above shall be
evidenced by the listing or labeling of such equipment by such a
laboratory.

(d) NSFI Standard-50 for existing pools and spas. When
equipment is replaced on existing pools and spas such equipment that
falls within the scope of ANSI and NSFI Standard-50-1996 (ANSI/
NSFI-50-1996), such equipment shall meet the standard as confirmed
by a testing laboratory. The testing laboratory for determining
compliance with these standards shall be properly equipped and
qualified for experimental testing, inspections of run goods at
factories, and service/value determination through field inspections.
It shall operate as a third-party testing/inspection body. Conformity
with standards noted above shall be evidenced by the listing or
labeling of such equipment by such a laboratory.

(e) Prohibition of earth material for new and existing pools
and spas. Earth shall not be permitted as an interior finish in a new
or existing pool or spa. Clean sand or similar material, if used in a
beach pool environment shall only be used over an impervious surface
and designed to perform in such an environment, and controlled
so as not to adversely affect the proper filtration, treatment system,
maintenance, safety, sanitation and operation of the overall pool or
spa. If sand or similar material is used, positive upflow circulation
through the sand shall be provided as necessary to assure that sanitary
conditions are maintained at all times.

(f) Interior color for new poolsand spas. Thecolors, patterns,
or finishesof a new pool or spa interior shall not obscure the existence
or presence of objects or surfaces within the pool or spa. All new
pool and spa interior surfaces shall be white or lightly tinted except
for:

(1) water lines that are tiled;

(2) racing lane markings (painted or tile maximum 12
inches wide);

(3) turn targets (painted or tiled); and

(4) safety markers.

(g) Materials to withstand freezing temperatures for new
pools and spas. In climates subject to freezing temperatures, a new
pool or spa shell and appurtenances, piping, filter system, pump and

motor, and other components shall be designed and constructed to
facilitate protection from damage due to freezing.

(h) Hydrostatic relief valve for new pools and spas. A
hydrostatic relief valve or a more extensive hydrostatic system shall
be installed if necessary to prevent ground water pressure from
displacing or otherwise damaging a new pool or spa.

(i) Interior surface footing for new pools and spas. The
surfaces within a new pool or spa intended to provide footing for
users shall have a slip-resistant surface to help reduce the chance for
a fall. The roughness or irregularity of such surfaces shall not cause
injury to the feet during normal use.

§265.185. Dimensional Design.

(a) General shape for new pools and spas. This standard is
not intended to regulate the perimeter shape of new pools or spas. It
is the designer’ s responsibility to take into account the effect a given
shape will have on the health and safety of the occupants.

(b) Dimensional variation for new pools and spas. Dimen-
sions for new pools and spas may vary in limited areas where access
for persons with disabilities has been provided, as long as general
safety of all users is maintained. The design shall take into account
requirements of the American Disability Act and any other applicable
local, state and federal laws relating to such access.

(c) Entanglement or entrapment avoidance for new pools
and spas. There shall be no protrusions, extensions, means of
entanglement, or other obstructions in a new pool or spa which will
cause the entrapment or injury of the user. For specific requirements
regarding entrapment issues, see the CPSC, Handbook for Public
Playground Safety, Publication Number 325-1997, or the ASTM,
Standard Consumer Safety Performance Specification for Playground
Equipment for Public Use, F1487-1995.

(d) Construction tolerances for new pools and spas. For new
pools and spas, construction tolerances allowed on all dimensional
designs for overall length, width, and depth in the deep end may vary
plus or minus three inches. All other dimensions may vary plus or
minus two inches, unless otherwise specified (such as in a Class A
pool). The design water level shall have a maximum construction
tolerance at the time of completion of the work of plus or minus 1/
4 inch for new pools or spas with adjustable weir surface skimming
systems, and of plus or minus 1/8 inch for new pools or spas with
non-adjustable surface skimming systems. Step treads and risers may
vary plus or minus 1/2 inch.

(e) Maximum user loading for new and existing pools and
spas. The maximum number of users to be allowed in a new or
existing pool or spa at one time will depend on a number of factors,
such as the type of pool or spa; indoor or outdoor location; surface
area; operating characteristics of the water; purification system;
quality and clarity of the pool or spa water, etc., the most significant
factors being the pool or spa area and the sanitary and physical
condition of the pool or spa water. Based on these factors, pool
or spa owners of a new or existing pool or spa shall reduce the user
load if existing conditions indicate the need. The user load shall be
based on the following.

(1) Maximum load limit for new pools shall be in
accordance with the following table:
Figure: 25 TAC, §265.185(e)(1).

(2) In both new and existing spas, the maximum user load
shall not exceed one person per nine square feet of surface area.
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(f) Interior walls for new pools and spas. New Class B and
C pools and spas shall have walls not greater than 11 degrees from
plumb. Maximum allowable wall slope:
Figure: 25 TAC, §265.185(f).

(g) Walls joining floors for new pools. Walls for new Class
B and C pools shall be joined to the floor with a radius tangent to the
wall at a depth not less than four feet six inches in water depths eight
feet and greater and not less than two feet six inches in water depths
of three feet. The tangent radius point at the wall shall progressively
move between these points as the water depth progressively changes.
Wall to floor radiuses shall not encroach on the minimum specified
floor width, prescribed in §265.186(c)(7) of this title (relating to Deck
Entry/Exit, and Diving Facilities, and Other Deck Equipment (Diving
Facilities)). Class A pools, where racing lanes terminate, shall have
walls that are not greater than one degree from vertical.

(h) Floor slopes for new pools. Floor slopes for new pools
shall, as a minimum meet the following requirements:

(1) all slopes shall be uniform and shall drain;

(2) the slope of the floor from the shallow end wall toward
the deep end shall not exceed one foot in ten feet to the point of the
first slope change which shall not occur in water depth less than five
feet;

(3) the point of the first slope change shall be defined as
the point at which the floor slope exceeds one foot in ten;

(4) the slope of the floor from the point of the first slope
change to the deep end shall not exceed one foot in three feet; and

(5) the slope of the floor may vary in limited areas where
access for persons with disabilities has been provided.

(i) Visual separation for new pools. Any area of a new pool
that is less than three feet in depth shall be visually set apart from
deeper areas of the pool by a minimum four inch wide tile band,
painted line, or similar means of contrasting color across the floor
at this point, see also §265.199(b)(2) and (3) of this title (relating
to Specific Safety Features ((Float lines and floor markings for new
pools)).

(j) Zero depth design for new pools. Zero depth designs for
new pools shall be allowed where the bottom of the pool in the begin-
ner’s area is designed and constructed to meet the pool deck surface
at a slope not to exceed one in 12 to a water depth of 1-1/2 feet. In
such pools where the water depth is less than 1-1/2 feet, floor inlets
shall be provided and spaced uniformly with at least one inlet per
200 square feet or portion thereof.

(k) Offset ledges for new pools. When provided in a new
pool, offset ledges shall:

(1) fall within 11 degrees from plumb starting at the
junction of the pool wall and the design water level;

(2) shall have a slip-resistant surface; and

(3) shall have a maximum width of eight inches and shall
be in accordance with the following drawing of Offset Ledges:
Figure: 25 TAC, §265.185(k)(3).

(l) Underwater seat benches for new pools and spas. Under-
water seat benches for new pools and spas shall:

(1) have a maximum seating width of 24 inches projecting
from the wall at a depth not to exceed 24 inches below the design
water level;

(2) be located fully outside of the required minimum
diving water envelope if the pool is intended for use with diving
equipment;

(3) be visually set apart and shall be provided with a solid
or broken stripe two inches wide on the top surface along the front
leading edge of the bench. The stripe shall be plainly visible to
persons on the pool deck. The stripe shall be a contrasting color
to the background on which it is applied, and the color shall be
permanent in nature;

(4) have a slip-resistant surface; and

(5) shall not be used as the required entry/exit access
unless they are in conjunction with pool stairs.

(m) Special requirements for new Class D wading pool.

(1) New Class D wading pools at a facility having Class
A, B, or C pools shall be separate and physically set apart from
beginner or shallow water areas by at least 15 feet of deck or a
pool yard enclosure meeting the requirements of §265.200 of this
title (relating to Pool Yard Enclosures). If a pool yard enclosure is
provided, clear visibility through the barrier shall be maintained.

(2) Where a wading pool at a Class A, B, or C pool
is within 35 feet of any deep water area, a pool yard enclosure
meeting the requirements of §265.200 of this title shall be provided to
physically separate the wading pool from the deep water area. Clear
visibility through the barrier shall also be maintained.

(3) The maximum water depth shall be no greater than 24
inches. At the perimeter of the pool the vertical distance from the
deck or walk to the bottom of the pool or to perimeter seating bench
underwater shall not be greater than 18 inches. The vertical distance
from the bottom of the pool to the deck or walk may be reduced and
brought to zero at the most shallow point. The slope of zero level
deck entries shall not exceed one foot in 12 feet.

(4) Floors of wading pools shall be uniform, sloped to
drain with a maximum slope of one foot in 12 feet, and shall be
slip-resistant.

§265.186. Deck Entry/Exit, and Diving Facilities, and Other Deck
Equipment.

(a) Decks for New Pools and Spas.

(1) Deck(s) shall be designed and installed in accordance
with the engineering methods required by applicable local regulatory
authority. This includes the design and quality of subbase, concrete
mix, reinforcing, joints, etc.

(2) If aconcretedeck is selected, in the absence of specific
local engineering practices, the work shall beperformed in accordance
with ACI Standard 302.1R-1998, "Guide for Concrete Floor and Slab
Construction."

(3) Decks, ramps, coping, steps, markings, brand insignias
and similar surfaces shall be slip-resistant and easily cleanable.

(4) Soils supporting decks shall have adequate load-
bearing capacities.

(5) The minimum continuous, unobstructed, usable deck
width, which can include flush coping, shall conform with subpara-
graphs (A)-(F) of this paragraph, except that at a Class B, C, or D
pool, as much as 35% of the deck in subparagraphs (A)-(D) of this
paragraph may be replaced with other structures; however, in no case
shall other structures restrict emergency access or create above deck
structures that may be used as diving platforms or create other safety
or sanitary hazards.
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(A) Class A pool deck widths shall meet standards
of the appropriate sanctioning body which regulates the type of
competitions to be held.

(B) Class B pool deck widths shall be six feet mini-
mum.

(C) Class C pool deck widths shall be four feet
minimum.

(D) Class D pool deck widths shall be four feet
minimum.

(E) Spas shall have a four foot minimum, continuous,
unobstructed deck, which may include the coping, which shall be
provided around at least 50% or more of the spa.

(F) A minimum of four feet of deck width shall be
provided on the sides and rear of any diving equipment. A deck
clearance of 36 inches shall be provided around all other deck
equipment.

(6) The minimum slope of the deck(s) shall be 1/8 inch
per foot for textured, hand-finished concrete decks and 1/4 inch per
foot for exposed aggregate concrete decks including decks covered
with an epoxy finish and other specialty surfaces installed according
to the manufacturer’ s instructions and good sanitation practices.
Wood decks or indoor/outdoor carpeting shall not be located within
the distance specified in paragraph (5) of this subsection unless
approved by local regulatory authority.

(7) The maximum slope of all decks, other than wood
decks, shall be 1/2 inch per foot, except for ramps. The maximum
slope for wood decks shall be 1/8 inch per foot. Gaps shall be
required between deck boards consistent with good engineering and
safety practices with respect to the type of wood used.

(8) The maximum gaps between pool or spa decks and/
or walkways including joint material, shall be 3/16 inch of horizontal
clearance with a maximum difference in vertical elevation of 1/4 inch.

(9) Construction joints where pool or spa coping meets
concrete deck(s) shall be watertight.

(10) Construction joints where pool or spa coping meets
concrete deck shall be installed to protect the coping and its mortar
bed from damage as a result of movement of adjoining deck(s).

(11) Control joints in deck(s) shall be provided to mini-
mize the potential for cracks due to a change in elevations, separation
of surfaces or movement of the slab.

(12) The areas where concrete deck(s) join other concrete
work shall be protected by expansion joints to protect the pool and
spa adequately from the pressures of relative movements.

(13) The edge of deck(s) shall be rounded, tapered or
otherwise relieved to eliminate sharp corners.

(14) Deck(s) shall be sloped to effectively drain to perime-
ter areas or to deck drains. Drainage shall remove pool and spa splash
water, deck cleaning water, and rain water without leaving standing
water deeper than 1/8 inch. Water from deck drainage shall not be
mixed with pool or spa water.

(15) Site drainage shall direct all perimeter deck drainage,
general site and roof drainage away from the pool area. Yard
drains shall be installed, as needed, to prevent the accumulation or
puddling of site water in the general area of the deck(s) and related
improvements.

(16) Valves installed in or under any deck(s) shall provide
a minimum ten inches diameter access cover and valve pit to facilitate
operation, service, and maintenance. Access covers shall be provided
for valve pits for new and existing pools and spas.

(17) An adequate number of hose bibs and adequate hose
shall be provided for washing down all areas of the deck. Cross-
connection control device(s) as approved by the TNRCC or the
department or state or local regulatory authority shall be provided.
When not in use, hoses shall be stored in such a manner to prevent
a hazard from tripping.

(b) Entries and exits for new pools. New pools shall have a
minimum of two entry/exits, one serving the shallow end and one
serving the deep end. Entry/exits may consist of ladders, stairs,
or recessed treads or combination thereof and shall conform to the
following:

(1) areas where the vertical distance from the bottom of
the pool to the deck or walk is 18 inches or less at the pool wall may
be considered as an entry/exit;

(2) for pool areas over 30 feet in width, both sides of the
deep portions shall have entries/exits provided;

(3) a means of entry/exit for the shallow end shall be
located between the shallow end wall and the cross section at Point
C, while a means of entry/exit for the deep end shall be between
the deep end wall and the cross section at Point B, refer to pool
dimensions at subsection (c)(7) of this section, or if not a diving
pool, they shall be so located as to reasonably serve the respective
areas;

(4) a means of entry/exit shall be provided at a minimum
of every 75 linear feet of pool wall or fraction thereof;

(5) stairs, ladders, and recessed treads shall be located so
as not to interfere with racing lanes if applicable;

(6) stairs, ladders, and recessed treads shall have slip-
resistant surfaces; and

(7) design and construction of pool stairs shall comply
with the following requirements:

(A) steps shall have a minimum unobstructed horizon-
tal depth of 12 inches and a minimum width of 20 inches;

(B) risers for steps shall have a maximum uniform
height of ten inches, with the bottom riser height allowed to vary
plus or minus two inches from the uniform riser height;

(C) underwater steps shall be provided with a horizon-
tal solid or broken stripe two inches wide on the top surface along
the front leading edge of each step. This stripe shall be plainly vis-
ible to persons on the pool deck. The stripe shall be a contrasting
color to the background on which it is applied, and the color shall be
permanent in nature and shall be a slip-resistant surface; and

(D) each set of stairs shall be provided with at least
one handrail to serve all treads and risers. Handrails shall comply
with the following requirements:

(i) handrails, if removable, shall be installed in such
a way that they cannot be removed without the use of tools;

(ii) the leading edge of handrails for stairs shall be
no more than plus or minus eight inches horizontally from the vertical
plane of the bottom riser or extend into the pool to a water depth of
36 inches as measured from the horizontal stair surface to the design
water level; and
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(iii) the outside diameter of handrails shall range
from 1-1/4 inches to 2 inches.

(8) the design and construction of pool ladder(s) shall
comply with the following requirements:

(A) pool ladders shall be made entirely of corrosion-
resistant materials;

(B) two handholds or two handrails shall be provided,
one on each side of the ladder;

(C) below the water level, there shall be a clearance of
not more than 3-1/2 inches between ladder handrails or ladder tread
edge, measured from the pool wall side of the tread, and the pool
wall. See §265.185(c) of this title (relating to Dimensional Design
(Entanglement or entrapment avoidance for pools and spas));

(D) the clear distance between ladder handrails shall
be a minimum of 17 inches and a maximum of 24 inches;

(E) there shall be a uniform height between ladder
treads with a seven inch minimum distance and a 12 inch maximum
distance; and

(F) ladder treads shall have a minimum horizontal
depth of 1-1/2 inches.

(9) the design and construction of recessed treads in the
pool wall shall comply with the following requirements:

(A) the recessed treads shall have a uniform vertical
spacing of 12 inches maximum and seven inches minimum;

(B) the vertical distance between the pool coping edge,
deck, or step surface and the uppermost recessed tread shall be a
maximum of 12 inches;

(C) the recessed treads shall have a minimum depth of
4-1/2 inches and a minimum width of 12 inches;

(D) the recessed treads shall drain into the pool but not
be sloped more than 1/2 inch per foot, to prevent the accumulation
of dirt and debris; and

(E) each set of recessed treads shall be provided with
a set of handrails/grabrails/handholds one on each side of the ladder
to serve all treads and risers.

(10) the design and construction of swimouts in the pool
wall shall comply with the following:

(A) swimouts shall be completely outside the perime-
ter shape of the pool;

(B) when used as an entry/exit access, swimouts shall
be provided with a step(s) to meet the pool stair requirements as
stated in subsection (b)(7) of this section;

(C) when steps are used in swimouts, they shall be
visually set apart with a horizontal solid or broken stripe two inches
wide on the top surface along the leading edge of horizontal surfaces
of each step. The stripe shall be plainly visible to persons on the
pool deck. The stripe shall be a contrasting color to the background
on which it is applied, and the color shall be permanent;

(D) are allowed in the deep or shallow areas of the
pool;

(E) the horizontal surface shall be a maximum of 20
inches below the design water level unless stairs are provided in the
swimout; and

(F) pools that do not utilize a perimeter overflow
system shall provide a wall return inlet or outlet in the swimout to
maintain sufficient circulation.

(c) Diving facilities.

(1) New Class A pools intended for accredited competi-
tive aquatic sports, shall bedesigned and constructed to providethedi-
mensions specified by United States Swimming or United States Div-
ing, National Federation of State High School Associations (NFHS),
or National Collegiate Athletic Association or the appropriate sanc-
tioning body or the equivalent.

(2) New pools with diving facilities in excess of three me-
ters in height or pools designed for platform diving, shall comply with
the pool dimension design requirements of one of the organizations
listed in paragraph (1) of this subsection.

(3) New diving areas intended for Class B and C pools
shall conform to the minimum water depths, areas, slopes, and other
dimensions shown in subsection (c)(7), of this section. This section
does not apply to platform or deck diving. Competitive diving
equipment shall not be installed on new or existing Class B and C
pools. Diving equipment on new Class B and C pools shall have a
fixed fulcrum unless the design and construction meets the standards
for a Class A pool as stated in paragraph (1) of this subsection.

(4) At new pools, there shall bea completely unobstructed
clear vertical distance of 16 feet above any diving board measured
from the center of the front end of the board. This area shall extend
horizontally at least 12 feet behind, 12 feet to each side and 16 feet
ahead of Point A, as described in subsection (c)(7) of this section.

(5) The tip of the diving board at a new pool shall be
located at directly above Point A, as described in subsection (c)(7)
of this section, which is the reference point of all other dimensions.
If the board is given more or less overhang, other dimensions shall
move further inward or outward by the same amount respectively.

(6) When other types of equipment or devices are pro-
vided for water entry at new and existing pools and spas, the location
size and depths of the required water envelope shall be clearly speci-
fied by the manufacturer/provider/installer of the equipment or device
and installed according to those specifications. At new pools, a label
shall be permanently affixed to the equipment or device and shall in-
clude the applicable items found in subsection (c)(10) of this section.

(7) At new pools, minimum dimensions for diving areas
of Class B and C pools are contained in the following table:
Figure: 25 TAC, §265.186(c)(7).

(8) At new pools, supports, platforms, stairs, and ladders
for diving equipment shall be designed to carry the anticipated
loads. At new pools, stairs and ladders shall be of corrosion-resistant
material, easily cleanable and with slip-resistant tread.

(9) Diving equipment for new and existing pools shall be
installed according to manufacturer’ s instructions and specifications
supplied with each unit.

(10) On new pools, a label shall be permanently affixed to
the diving equipment or jump board and shall include the following:

(A) manufacturer’ s name and address;

(B) board equipment length;

(C) identification as to diving or jump board;

(D) fixed fulcrum setting;
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(E) reference to the applicable article(s) in the Ameri-
can National Standards Institute/National Swimming Pool Institute-2
(ANSI/NSPI-2, 1992) Standards for Public Swimming Pools;

(F) weight limitations as specified by the board man-
ufacturer, if available; and

(G) date of installation.

(11) At new and existing pools, manufactured diving
equipment shall be installed according to pool types (refer to
§265.182(91)(F)-(I) of this title (relating to Definitions)) that are equal
to or larger than the pool type designated by the manufacturer.

(12) New diving stands higher than 21 inches measured
from the deck to the top butt end of the board shall have stairs or a
ladder and handrails. Step treads shall be self-draining.

(13) On new pools, platforms and diving equipment of
one-half to one meter in height shall be protected with guard rail(s)
which shall be at least 30 inches above the diving board and extend
from the butt end of the equipment to the edge of the pool wall. All
platforms or diving equipment higher than one meter shall have dual
guard rails which are approximately 18 inches and 36 inches above
the diving board. A means shall be provided on platforms or diving
equipment higher than one meter to prevent slips or falls through the
equipment on to the deck surface.

(14) On new pools, diving equipment shall have slip-
resistant tread surfaces.

(15) On new pools, diving equipment shall be perma-
nently anchored to the pool deck.

(16) At new pools, the top of the diving board from the
deck end to the tip shall be level or have an upward slope of 5/8 inch
per foot maximum, provided elevation difference shall not exceed six
inches from the deck end to the tip of the board.

(17) At new pools, the maximum construction tolerances
for the installation of diving equipment shall be plus or minus two
inches to allow for construction variances only on Class B and C
pools.

(d) Starting blocks in new and existing pools.

(1) Starting blocks shall be installed and used to meet
the standards, depth specifications and other requirements of the
national competitive pool organization having jurisdiction over the
competition.

(2) Starting blocks shall only be used during official
competition or when there is direct supervision by the team coach
or another qualified instructor.

(3) When not directly supervised, the starting block shall
be removed or secured from use to prevent inadvertent use by an
untrained user or by the general public.

(e) Play equipment for new and existing pools. Playground
equipment in new pool or on new and existing pool deck, which
is not covered by the Amusement Ride and Safety Inspection
and Insurance Act (see subsection (g) of this section), shall be
designed and installed according to the CPSC Handbook for Public
Playground Safety, Publication Number 325-1997, or the ASTM
Standard Consumer Safety Performance Specification for Playground
Equipment for Public Use, F1487-1995. It is recommended that
playground equipment for existing pools meet CPSC Guidelines or
ASTM standards in existence at the time they were installed.

(f) Slides for new and existing pools to comply with CPSC
standards. Slides at new and existing pools that are of the specific
configuration and type, as stated in the CPSC Standard for Swimming
Pool Slides as published in the Code of Federal Regulations, 16 CFR
Chapter II, Part 1207, §5.8, shall comply with those standards.

(g) Exclusion of certain facilities at new and existing pools.
These subsections are not meant to cover amusement rides as defined
under Texas Department of Insurance, Insurance Code, Chapter 21-
General Provisions, Subchapter E - Miscellaneous Provisions, Article
0021.0060 relating to the Amusement Ride Safety Inspection and
Insurance Act which regulates large slides and other such types of
amusement devices used at new and existing pool facilities.

§265.187. Circulation Systems.

(a) Suction outlet covers for new and existing pools and spas.
The circulation system of a new or existing pool or spa shall not be
operated if the main drain grate, or anti-vortex suction outlet, or any
suction outlet cover is missing, broken or loose. In such a case the
pool or spa shall be closed immediately and remain closed until a
proper repair or replacement has been accomplished.

(b) General circulation requirements for new pools and spas.
A circulation system consisting of pumps, piping, return inlets and
suction outlets, filters, and other necessary equipment shall provide
complete and uniform circulation of water and be designed to
accommodate 100% of the turnover flow rate and maintain the
distribution of disinfectant residual through all parts of the pool or
spa.

(1) The system shall be designed to give the proper
turnover rate based on the manufacturer’s specified maximum pres-
sure flow of the filter in clean media condition. The equipment shall
be of adequate size to turn over the entire pool or spa water capacity
at the following minimum rate: (also refer to §265.203(c) of this title
(relating to Operation and Management (Water clarity standards for
new and existing pools and spas));

(A) a turnover rate of six hours is specified for pools
with average depths of four feet or greater;

(B) turnover rates in pools with shallower average
depths shall be calculated based upon the formula: average depth
times 1-1/2 shall be the required turnover rate; for example, a pool
with an average depth of three feet will require a 4-1/2 hour turnover
rate; or

(C) a spa recirculation system shall turn over the entire
spa water capacity at a minimum of once every 30 minutes based on
the manufacturer’s recommended rate of the filter, with a clean filter.

(2) Circulation system components which require replace-
ment or servicing shall be accessible for inspection, repair, or replace-
ment, and shall be installed in accordance with the manufacturer’s
specifications.

(3) Pool and spa equipment and related plumbing shall
be supported to prevent damage from misalignment, settlement, etc.
The equipment shall be mounted to minimize the potential for
the accumulation of debris and moisture, following manufacturer’s
specifications.

(4) The water velocity in the pool and spa piping shall not
exceed ten feet per second for discharge piping (except for copper
pipe where the velocity shall not exceed eight feet per second), and
six feet per second for suction piping, and 1-1/2 feet per second flow
rate through suction grates. Pool and spa piping shall be sized to
permit the rated flows for filtering and cleaning without exceeding
the maximum head of the pump.
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(5) Circulation system piping, other than that integrally
included in the manufacture of the pool or spa, shall be subject to an
induced static hydraulic pressure test for six hours at a pressure 50%
greater than the maximum design operating pressure of the system
or 25 pounds per square inch whichever is greater. This test shall
be performed before the deck is poured, and the pressure shall be
maintained throughout the deck pour.

(6) The circulation system piping and fittings shall be
nontoxic, and shall be of material(s) able to withstand operating
pressures and operating conditions. Polyvinyl chloride pipe shall
bear the NSFI seal for potable water and be schedule 40 or stronger.

(7) Pool or spa piping subject to damage by freezing shall
have a uniform slope in one direction and equipped with valves for
adequate drainage or shall be capable of evacuating water to prevent
freezing and possible damage. Pool or spa piping shall be adequately
supported and designed to prevent entrapment of air, water or dirt.
Provision shall be made for expansion or contraction of pipes.

(8) Equipment shall be designed and fabricated to drain
the pool or spa water from the equipment, by removal of drain plugs
and manipulating valves, or by other methods.

(9) All pools and spas shall be equipped with the follow-
ing:

(A) a pump suction (vacuum) gauge installed as close
to the suction side of the pump as possible without sacrificing
accuracy;

(B) a filter inlet pressure gauge installed on the piping
ahead of the filter in the area of greatest pressure;

(C) a filter outlet gauge; and

(D) a rate of flow meter located to accurately (plus or
minus10%) indicate the rate of flow through the filter (during filtering
as well as backwashing) in gallons per minute.

(c) Exposed piping color-coding for new and existing pools
and spas. Exposed piping in new pools and spas shall be color-coded
according to the following color scheme. It is recommended that
piping on existing pools and spas also be color-coded. If any two
colors do not have sufficient contrast to easily distinguish between
them, a six-inch band of contrasting color shall be painted on one or
more of the pipes at approximately 30-inch intervals. The name of
the liquid or gas and arrows indicating direction of flow, should be
painted or otherwise permanently indicated on the pipe.
Figure: 25 TAC, §265.187(c).

§265.188. Filters.

(a) Filters for new pools and spas. Filters for new pools and
spas shall meet ANSI/NSFI Standard-50-1996.

(b) Replaced filters for existing pools and spas. When
equipment is replaced on existing pools and spas, that equipment
falling within the scope of ANSI/NSFI Standard-50-1996 shall meet
this standard.

(c) Filter design and operation for new pools and spas. Filters
for new pools and spas shall be designed so that after cleaning
according to the manufacturer’s instructions the system provides the
water clarity noted in §265.203(c) of this title (relating to Operation
and Management) (Water clarity standards for new and existing pools
and spas).

(d) Filter accessibility for new pools and spas. Filters for
new pools and spas shall be installed so that filtration surfaces

are accessible for inspection and service as per manufacturer’s
specifications.

(e) Filter and separation tank pressure release for new pools
and spas. Any filter or separation tank for a new pool or spa shall
have both manual and automatic means of air release which provide
a slow and safe release of pressure as a part of its design.

(f) Filter and separation tank instructions for new pools and
spas. Pressure filters and any separation tank for new pools and
spas shall have operation and maintenance instructions permanently
installed on thefilter or separation tank and shall include aprecaution-
ary statement warning not to start up the system after maintenance
without first opening the air release and properly reassembling the
filter and separation tank. The statement shall be readily visible from
the area of the air release and the start-up controls.

(g) Observable waste discharge for new pools and spas.
Pressure filters for new pools and spas shall be provided with areadily
observable free fall or sight glass installed on the waste discharge line
in order that thefilter washing progressmay be observed. Where sight
glasses are used, they shall be readily removable for cleaning.

(h) Backwashing for new pools and spas. Filters for new
pools and spas shall be backwashed and maintained according to
manufacturer’s instructions.

§265.189. Pumps and Motors.

(a) Safe pump operation for new and existing pools and spas.
A pump for a new or existing pool or spa shall not be operated if
the main drain grate, anti-vortex suction outlet, or any suction outlet
cover is missing, broken or loose. The pool or spa shall be closed
immediately and remain closed until a proper repair or replacement
has been accomplished.

(b) Safe pump design and operation for new pools and
spas. The design, construction and installation of the pump(s) and
component parts for new pools and spas shall provide safe operation
as per manufacturer’s specifications. Pumps for new pools and spas
shall comply with UL and/or NEMA requirements.

(c) Priming device cross-connection control for new and
existing pools and spas. Any priming device for a new or existing
pool or spa pump receiving piped water from a potable water
supply shall be isolated from the potable supply by means of a
cross-connection control device as approved by the TNRCC or the
department or state or local regulatory authority.

(d) Pump and motor provided for circulation for new and
existing pools and spas. A pump and motor shall be provided for
circulation of new and existing pool and spa water. Performance
of all pumps for new pools and spas shall meet the filter design
range of flow required for filtering as stated in §265.187(b)(1) of
this title (relating to Circulation Systems) and cleaning the filters (if
applicable) against the total dynamic head developed by the complete
system and to meet the clarity noted in §265.203(c) of this title
(relating to Operation and Management (Water clarity for new and
existing pools and spas)).

(e) Cleanable strainer for new pools and spas. With all
pressure filter systems for new pools and spas, a cleanable strainer
or screen shall be provided upstream of the circulation pump(s) to
remove solids, such as debris, hair, and lint, and shall be readily
accessible and cleaned routinely.

(f) Pumps and motors accessible for new pools and spas.
Pump(s) and motor(s) for new pools and spas shall be accessible for
inspection and service as per manufacturer’ s specifications.
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(g) Durable pump seal for new pools and spas. Where me-
chanical pump seal for new pools and spas are provided, components
of the seal shall be corrosion-resisting and capable of operating under
conditions normally encountered in pool or spa operation.

(h) Pump valves for new pools and spas. When the pump for
a new pool and spa is below the design water level, valves shall be
installed on suction and discharge lines, to enable maintenance and
removal of the pump without draining the pool or spa.

(i) Motors for new pools and spas.

(1) Motors shall have as a minimum an open, drip-proof
enclosure as defined by the National Electrical Manufacturers As-
sociation (NEMA) Standard NEMA, MG1-1993, and be constructed
electrically and mechanically to perform satisfactorily and safely un-
der the conditions of load and environment normally encountered in
pool or spa installations. Motors for new pools and spas shall comply
with UL requirements.

(2) Motors shall be capable of operating the pump under
full load with a voltage variation of plus or minus 10% from the
nameplate rating. If the maximum service factor of the motor is
exceeded (at full voltage), the manufacturer shall indicate this on the
pump curve.

(3) Motors shall have thermal or current overload protec-
tion, either built in or in the line starter, to provide locked rotor and
running protection.

§265.190. Suction Outlets and Return Inlets.

(a) Closure of new and existing pools and spas if suction
outlet not functional. On a new or existing pool or spa, if the main
drain grate, anti-vortex suction outlet, or any suction outlet cover or
grate is missing, broken or loose, the pool or spa shall be closed
immediately and remain closed until a proper repair or replacement
has been accomplished.

(b) Suction outlets for new pools and spas. Suction outlets
for new pools and spas shall bedesigned to protect against entrapment
and not constitute a hazard to the user. Any suction outlet system,
for a pool or spa circulation or filtration system, booster system,
automatic cleaning system, solar system, etc., shall be designed to
protect against a suction entrapment, evisceration or hair entrapment/
entanglement hazard and shall comply with the following.

(1) Suction outlets (other than skimmers) shall be pro-
vided with anti-vortex covers or grates that have been tested by a na-
tionally recognized testing laboratory and comply with ASME/ANSI
A 112.19.8M R96, "Suction Fittings for Use in Swimming Pools,
Wading Pools, Spas, Hot Tubs, and Whirlpool Bathtub Appliances."
The installation of the anti-vortex or grate shall be according to man-
ufacturer’ s specifications.

(2) A minimum of two hydraulically balanced suction
outlets (suction fittings), with anti-vortex covers, or grates, per pool
or spa pump suction line shall be provided. Multiple sets of pump
suctions shall be permitted into two or more suction outlets as long
as they are hydraulically balanced and meet the requirement of
paragraph (1) of this subsection. The distance between the suction
fittings shall be three feet to five feet for suction outlets less than 12
inches by 12 inches (144 square inches). All suction outlets larger
than 12 inches by 12 inches (144 square inches) on any pool shall
have a minimum of two hydraulically balanced suction outlets (main
drains) with a separation distance of three feet or more in the lowest
point of the pool floor. The spacing of the suction outlets (main
drains) shall not be greater than 20 feet on centers nor more than
15 feet from each side wall. No means of isolating suction outlets

is permitted that could allow one suction outlet to serve as the sole
source of water to a pump. A single pipe to a pump suction inlet that
serves two or more suction outlets may be valved off to shut off the
flow to the pump.

(3) Water velocity through suction outlet grates shall
not exceed 1-1/2 feet per second. Suction outlets with velocities
exceeding 1-1/2 feet per second are permitted provided each suction
outlet has a cover that has been tested and approved for such
velocities by a nationally recognized testing laboratory and complies
with ANSI/ASME A112.19.8M R96, "Suction Fittings for Use in
Swimming Pools, Wading Pools, Spas, Hot Tubs, and Whirlpool
Bathtub Appliances." The maximum velocity in the pump suction
hydraulic system shall not exceed six feet per second when 100% of
the pump flow comes from the main drain system and any suction
fitting in the system is completely blocked. The flow through the
open area of the remaining suction grate outlet or outlets shall not
exceed 1-1/2 feet per second or shall meet ASME/ANSI A112.19.8M
R96, "Suction Fittings for Use in Swimming Pools, Spas, Hot Tubs,
Wading Pools and Whirlpool Bathtub Appliances."

(4) Color-coding of piping of exposed piping, see
§265.187(c) (relating to Circulation Systems (Exposed piping
color-coding for new and existing pools and spas));

(c) Upgrading suction outlet system on existing pools and
spas. Existing pools shall upgrade the suction outlet system serving
the pool or spa facility so as not to constitute a hazard to the user as
follows.

(1) In accordance with the time frame indicated in sub-
section (c)(2) of this section existing pools shall:

(A) renovate suction outlets system to comply with
subsection (b) of this section; or

(B) protect against suction entrapment, evisceration
and hair entrapment by other means. The CPSC "Guideline for
Addressing Potential Entrapment Hazards Associated with Pools
and Spas," Publication Number 363-009801, may be consulted;
however, the overriding factor must be to prevent suction entrapment,
evisceration and hair entrapment and the need to reduce, to a practical
minimum, the possibility of drowning, or of injury to the pool user.
Such means shall provide the equivalent or better level of protection
as those stated in subsection (b) of this section.

(2) Required inspections and suction system upgrade plan
and follow-up inspection shall be accomplished for existing pools as
follows.

(A) By October 1, 2002, all poolsand spas in existence
prior to October 1, 1999, with outlets in water five feet or less, shall be
inspected and a written notarized plan to upgrade the suction system
shall be developed that will include details regarding any corrective
measures necessary to comply with paragraph (1) of this subsection.
By October 1, 2003, all pools and spas in existence prior to October
1, 1999, with outlets in water deeper than five feet, shall be inspected
and a written notarized plan to upgrade the suction system shall be
developed that will include details regarding any corrective measures
necessary to comply with paragraph (1) of this subsection.

(B) By October 1, 2003, all pools and spas with outlets
in water five feet or less shall be renovated as necessary to comply
with the detailed plan for suction system improvements developed as
a result of paragraph (2)(A) of this subsection. By October 1, 2004,
all pools and spas with outlets in water deeper than five feet shall be
renovated as necessary to comply with the detailed plan for suction
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system improvements developed as a result of paragraph (2)(A) of
this subsection.

(3) An inspection and notarized written suction system
plan detailing improvements necessary to the suction system shall be
accomplished by a person with the following qualifications:

(A) a person certified by NSPI as a "Certified Service
Technician" or as a "Certified Building Professional" or the equiva-
lent;

(B) a professional engineer registered in the state of
Texas;

(C) a professional architect registered in the state of
Texas;

(D) a registered sanitarian or code enforcement officer
in the state of Texas, who has one of the following certifications or
the equivalent:

(i) the NPRA, "Certified Aquatic Facility Operator"
(A.F.O.);

(ii) the NSPF, "Certified Pool-Spa Operator"
(C.P.O.);

(iii) Y.M.C.A., "Pool Operator on Location"
(P.O.O.L.);

(iv) the NSPI, "Service Technician I" or "Service
Technician II" or "Certified Service Technician"; or

(v) completion of a six hour course encompassing
the concepts and information in the CPSC "Guideline for Addressing
Potential Entrapment Hazards Associated with Pools and Spas",
Publication Number 363-009801, and other related issues.

(4) After upgrading of the suction system and prior to
opening the pool for use, a follow-up inspection with accompanying
notarized written statement attesting to the fact that improvements
have been made to meet the requirements indicated in paragraph (1)
of this subsection, shall be accomplished as follows:

(A) by a person with the following qualifications:

(i) those qualifications as stated in paragraph (3) of
this subsection; or

(ii) a person who has completed a six hour course
encompassing the concepts and information in the CPSC "Guideline
for Addressing Potential Entrapment Hazards Associated with Pools
and Spas", Publication Number 363-009801, and other related issues;
and has one of the following certifications or equivalent:

(I) the NPRA, "Certified Aquatic Facility Oper-
ator" (A.F.O.);

(II) the NSPF, "Certified Pool-Spa Operator"
(C.P.O.);

(III) Y.M.C.A., "Pool Operator on Location"
(P.O.O.L.); or

(IV) the NSPI, "Service Technician I"; and

(B) a copy of the notarized written detailed plan
required in paragraph (2) of this subsection, and the statement
attesting to the fact that improvements have been constructed as
required in paragraph (1) of this subsection, shall be kept on file by
the owner, and the person who conducted the follow-up inspection,
and made available for review at a reasonable time upon the request
by the department or other local regulatory authority.

(d) On a new or existing pool or spa, all suction outlet covers,
grates, anti-vortex suction outlets, etc., shall be secured in such a way
that they can be removed only with the use of a tool.

(e) Vacuum outlets for new pools and spas. Vacuum outlets
for new pools and spas shall be provided with covers which
automatically close and automatically latch and can only be opened
with the use of a tool. Such covers shall be securely closed and
latched when the pool is open for use. Where a vacuum outlet is
internally located in a skimmer which is provided with a cover, a
separate cover for the vacuum outlet is not required. If vacuum
cleaner fittings are provided, they shall be located in an accessible
position(s) at least 12 inches and no greater than 18 inches below the
design water level or as an attachment to the skimmer(s).

(f) Vacuum outlets for existing pools and spas. Vacuum
outlets for existing pools and spas shall be provided with covers
which can only be opened with the use of a tool, or which meet the
requirements of subsection (e) of this section. Such covers shall be
securely closed when the pool is open for use. Where avacuum outlet
in an existing pool or spa is internally located in a skimmer which is
provided with a cover, a separate cover for the vacuum outlet is not
required.

(g) Automatic cleaners not operated while a new or existing
pool or spa is in use. In a new or existing pool or spa an automatic
bottom or side cleaner that could provide a means of entanglement
or entrapment shall not be operated while the facility is open for use.

(h) Return inlets in new pools and spas. Return inlets in new
pools and spas shall comply with the following.

(1) Return inlet(s) from the circulation system shall be
designed to not constitute a hazard to the user.

(2) A pool or spa shall have a minimum of two return
inlets regardless of pool or spa size. The number of return inlets
shall be based on at least one return inlet per 300 square feet of pool
or spa surface area or fraction thereof with a minimum of two inlets
for the first 300 square feet.

(3) Inlets from the recirculation system shall not project
more than one inch beyond the pool or spa wall surface and shall be
submerged at least 12 inches below the design water level. Inlets in
the pool or spa bottom shall be flush with the floor. Bottom inlets
will be considered to have an area of influence within a radius of 15
feet.

§265.191. Surface Skimming and Perimeter Overflow (Gutter) Sys-
tems.

(a) Safe surface skimming and perimeter overflow system for
new pools and spas. A surface overflow device in a new pool or spa
shall be designed and installed so as not to constitute a hazard to the
user. Skimmer and perimeter overflow systems shall be designed to
prevent entrance or entrapment of a limb, body or hair.

(b) Surface skimming and perimeter overflow system pro-
vided for new pools and spas. A surface skimming or perimeter
overflow (gutter) system shall be provided and shall be designed and
constructed to skim the surface of a new pool or spa when the water
level is maintained within the operating water level range of the sys-
tem’s rim or weir device. The operating water level for a perimeter
overflow system shall be slightly over the overflow (gutter) lip or, in
the case of surface skimmers, within the vertical operating range of
the skimmers.

(c) Surface skimmer systems for new pools and spas. Surface
skimmer systems for new pools and spas shall comply with the
following:
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(1) the return inlet(s) shall be located so as to help bring
floating particles within range of the skimmers;

(2) when surface skimmers are used, they shall be located
to maintain effective skimming action throughout the pool or spa;

(3) where surface skimmers are used in a pool as the sole
overflow system, at least one surface skimmer shall be provided for
each 500 square feet or fraction thereof of the water surface area
(recessed areas such as stairs, and swimouts shall not be considered
in the calculation);

(4) where surface skimmers are used on a spa, one surface
skimmer shall be provided for each 150 square feet, or fraction
thereof;

(5) the circulation system shall bedesigned to handle 80%
of pool or spa flow through surface skimmers;

(6) flow rate shall be no less than three gallons per minute
per skimmer per weir inch; and

(7) skimmer covers located on a walking surface shall
be securely seated, slip- resistant, of sufficient strength to withstand
normal deck use, and not constitute a tripping hazard.

(d) Perimeter overflow (gutter) surface skimming systems for
new pools and spas. Perimeter overflow (gutter) surface skimming
systems for new pools and spas shall comply with the following:

(1) when a perimeter overflow (gutter) surface skimming
system is used as the sole surface skimmer system, this system shall
extend around a minimum of 50% of the perimeter of the pool or
spa;

(2) when perimeter overflow (gutter) surface skimming
system is used, it shall be connected to the circulation system with a
system surge capacity not less than one gallon for each square foot
of pool surface;

(3) when perimeter overflow (gutter) surface skimming
system is used in a spa it shall be connected to the circulation system
with a system surge capacity not less than two gallons for each square
foot of spa surface; and

(4) the hydraulic capacity of a perimeter overflow (gutter)
surface skimming system shall be capable of handling 100% of the
circulation flow.

§265.192. Electrical Requirements.

(a) National Electrical Code (NEC) for new pools and spas.
All installations of electrical equipment at new pools and spas,
restrooms, equipment rooms and other facilities serving pools or spas
shall comply with the applicable provisions set forth in the 1999
edition of the NEC or local electric code.

(b) National Electrical Code (NEC) for existing pools and
spas. Existing pools or spas restrooms, equipment rooms and other
facilities shall meet the NEC that was in effect on the date of
construction of the pool or spa or the 1999 edition of the NEC or
local electric code.

(c) Electrical equipment for new pools and spas. Electrical
equipment for new pools and spas shall be the types of electrical
equipment and their ratings for which suitable electrical safety
standards have been established and which have been listed by a
qualified electrical testing laboratory. The standards to be adopted
as criteria for the safety of such equipment shall be those designated
and recognized as safety standards, are publicly available, and have a
broad level of public acceptance selected from among the following:

(1) American National Standards Institute (ANSI);

(2) standards of a qualified technical society, trade associ-
ation, agency, or other organization or national scope and recognition;

(3) federal, state or local governmental safety standards;
and

(4) the standards shall be consonant with the installation
and equipment requirements of the NEC. The testing laboratory
for determining compliance with these standards shall be properly
equipped and qualified for experimental testing, inspections of run
goods at factories, and service/value determination through field
inspections. It shall operate as a third-party testing/inspection body.
Conformity with standards noted above shall be evidenced by the
listing or labeling of such equipment by such a laboratory.

(d) Proper installation in new and existing pools and spas. All
electrical components for new and existing pools and spas shall be
installed to meet manufacturer’s specifications and applicable federal,
state or local codes and be in compliance with UL-1241 regarding
Junction Boxes for Swimming Pool Fixtures and UL-1081 regarding
Swimming Pool Pumps, Filters and Chlorinators.

(e) Ground fault interrupters in new and existing pools and
spas. For new and existing pools or spas, electrical equipment such
as duplex plugs and lighting serving pool or spa facilities shall be
protected with ground fault interrupter circuits shall comply with
NEC-1999.

(f) Bonding and grounding in new pools and spas. To reduce
electrical shock, electrical equipment serving a new pool or spa shall
be grounded and bonded as per ANSI/UL 1563-1995 "Standard for
Electric Hot Tubs, Spas and Associated Equipment" and NEC-1999.
Pool and spa pumps shall be internally and externally grounded.

(g) Overhead wires above new and existing pools and spas.
For new and existing pools or spas, no overhead electrical wiring
shall pass within 20 feet of the pool or spa enclosure.

(h) Electrical disconnecting means for new pools and spas.
Electrical disconnecting means for new pools and spas shall be
accessible, located within sight from the pool or spa, and be located
at a distance from the inside wall of the pool or spa as required by
NEC-1999, Chapter 6, Article 680-12 - Disconnecting Means.

(i) Location of other electrical equipment for new pools and
spas. Electrical switches, outlets, deck lights and other such electrical
equipment shall be located at a distance from the inside wall of a new
pool or spa unless separated from the pool or spa by a solid fence,
wall or other permanent barrier as required by NEC-1999, Chapter 6,
Article 680 - Swimming Pools, Fountains, and Similar Installations.

§265.193. Heaters.

(a) Certification of heaters or boilers for new and existing
pools and spas. If required by TDLR, both new and existing pool
and spa heaters or boilers shall have a current certificate of operations
from the TDLR. In addition, all pool and spa heater installation and
energy sources for new pools and spas shall be designed, constructed
and operated to comply with applicable local, state, or federal codes
or standards as well as the manufacturer’s specifications.

(b) Installation and testing for new pools and spas. This
subsection pertains to appliances using either fossil fuels such as
natural gas, liquid petroleum gas, and No. 2 fuel oil, or electric
heating equipment for heating pool water for new pools and spas and
shall comply with the following.
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(1) Heaters shall comply with ANSI Z21.56-1994, Stan-
dards for Gas-Fired Heaters, or for electrical heaters UL 1261-1992,
or UL 559-1985 for heat pumps.

(2) Heaters shall be installed on a surface with sufficient
structural strength to support the heater when it is full of water and
operating. The heater shall be level and stationary after plumbing,
gas and/or electrical connections are completed.

(3) Heaters requiring a non-combustible surface per the
manufacturer, shall be placed on a concrete or other accepted surface
in accordance with ANSI Z21.56-1994-Gas-Fired Heaters.

(4) Heaters shall be installed and maintained with the
minimum clearances to combustibles for which the heater has been
tested as specified by the manufacturer.

(5) Heaters shall have adequate ventilation in order to
ensure proper operation.

(6) Heaters shall be grounded and bonded to reduce
electrical shock hazard.

(7) Heaterswith electronic ignition shall bewired in series
with the circulation pump to ensure they will not turn on when the
pump is off.

(8) Water flow through heaters, bypass plumbing installed,
cross-connection protection, and heat sinks shall be installed in
accordance with the manufacturer’s and TNRCC specifications or
the department, or state or local regulatory authority.

(c) Temperature and thermometer for new and existing spas.
The maximum temperature of the water in a new or existing spa
shall not exceed 104 degrees Fahrenheit (40 degrees Centigrade).
At a new or existing spa, an unbreakable thermometer (plus or
minus one degree Fahrenheit tolerance) that is designed for use in
a spa environment shall be available for patrons and staff to monitor
spa temperature. The control for the spa temperature shall not be
accessible to the spa user. It is recommended that the operating
temperature in the spa be limited to not more than 102 degrees
Fahrenheit.

(d) Heating energy source for new pools and spas. The heat-
ing energy source for new pools and spas shall comply with the fol-
lowing.

(1) Pool and spa heater energy sources shall be designed,
constructed and operated to comply with applicable local, state, or
federal codesor standardsas well as the manufacturer’s specifications.

(2) The natural gas energy supply piping shall comply
with manufacturer’ s specifications and ANSI Z223.1-1996-National
Fuel Gas Code.

(3) Gas lines shall have a gas cock, properly sized and
readily accessible outside the jacket, to stop the flow of natural gas
at the heater for service or emergency shutdown.

(4) Where liquid petroleum gas appliances are used, they
shall be installed in accordance with ANSI/NFPA 58-1998-Storage
and Handling of Liquefied Petroleum Gases.

(5) The storage tank, supply piping and regulator shall be
adequately sized to ensure operating fuel pressures as specified by
the appliance manufacturer.

(6) Propane appliances located in a pit or enclosed area
shall be installed in accordance with ANSI/NFPA 58-1995 standards.

§265.194. Pool and Spa Water Supply.

(a) Initial fill water for new and existing pools and spas. The
water supply used to fill a new or existing pool or spa shall be from
a potable water system which meets applicable standards of TNRCC
or meets the approval of the department or local regulatory authority.

(b) Make-up water source for new and existing pools and
spas. In a new or existing pool or spa, make-up water to maintain
the pool or spa water level and water used as vehicle for disinfectants
or other pool or spa chemicals, for pump priming or for other such
additions to the pool or spa shall be from a potable water system and
shall meet applicable standards of TNRCC or the department or local
regulatory authority.

(c) No direct mechanical connection for new and existing
pools and spas. In a new or existing pool or spa, no direct mechanical
connection shall be made between the pool or spa, chlorinating
equipment, or the system of piping for the pool or spa and the sanitary
sewer system, septic system or other wastewater disposal system.

(d) Fill spout for new pools and spas. An over-the-rim spout,
if used in a new pool or spa, shall be located under a diving board,
adjacent to a ladder, or otherwise properly shielded so as not to create
a trip or other hazard. Its open end shall have a secured soft pliable
end (for example, a short section of a rubber hose) to prevent injury
to patrons and shall not protrude more than two inches beyond the
edge of the pool or spa. The end of the soft pliable outlet shall be
separated from the maximum possible pool or spa water level by an
airgap at least two times the diameter of the pipe.

(e) Fill spout for existing pools and spas. An over-the-rim
spout, if used in an existing pool or spa shall have a secure soft
pliable end (for example, a short section of rubber hose) to prevent
injury to patrons and shall not protrude more than two inches beyond
the edge of the pool or spa. The end of the soft pliable outlet shall
be separated from the maximum possible pool or spa water level by
an airgap at least two times the diameter of the pipe.

§265.195. Facility Drinking Water Supply.

(a) Potable water source for new and existing pools and spa
facilities. The water supply serving a new or existing pool or spa
facility, such asdrinking water fountains, plumbing fixtures, lavatories
and showers shall be a potable water system and shall meet applicable
standards of TNRCC.

(b) No cross-connections at new and existing pools and
spas. At a new or existing pool or spa, no direct mechanical
connection shall be made between the potable water supply and
the pool or spa, chlorinating equipment, or the system of piping for
the pool or spa, unless it is protected against cross-connection in a
manner in compliance with 30 Texas Administrative Code, TNRCC,
Chapter 290, Water Hygiene, Subchapter D, Rules and Regulations
for Public Water Systems, §290.44(h) (relating to Water Distribution)
concerning back siphonage or other regulatory authority.

(c) Drinking water fountain for new pools and spas. At least
one drinking fountain shall be provided and available to users at a
new pool or spa.

(d) Location of waterlines for new pools and spas. Location
of water lines at a new pool or spa facility shall be in compliance
with 30 TAC, Chapter 290, Water Hygiene, Subchapter D, Rules
and Regulations for Public Water Systems, §290.44(e) (relating to
Water Distribution), TNRCC, concerning location of waterlines or
other regulatory authorities.

§265.196. Waste Water Disposal.

(a) Filter backwash disposal for new and existing pools and
spas. Filter backwash water and pool or spa drainage water from
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new and existing pools and spas shall be discharged or disposed of
in accordance with the requirements of TNRCC or local regulatory
authority.

(b) No direct physical connection between a sewer and a
new and existing pools or spas. There shall be no direct physical
connection between a wastewater disposal system and a drain or
recirculation system of a new or existing pool or spa. Backwash water
or pool and spa draining water, shall be discharged through an air gap
formed by positioning the discharge pipe opening at least two pipe
diameters above the overflow level of any confining barriers which
could cause flooding and submergence of the discharge opening, in
the event that the disposal system should fail or by other means
in accordance with TNRCC or other regulatory authority. Splash
screening barriers are permitted as long as they do not destroy air
gap effectiveness.

(c) Location of on-site sewage facility wastewater disposal
lines for new and existing pools and spas. The location of on-
site sewage facility wastewater disposal lines at a new or existing
pool or spa shall be in compliance with 30 TAC, Chapter 285, On-
site Sewage Facilities, Subchapter D, Planning, Construction and
Installation Standards for OSSF’s, §285.31 (relating to Setback and
Separation Requirements) or other local regulatory requirements.

(d) Location of other wastewater disposal facilities or lines
for new and existing pools and spas. The location of other wastewater
disposal facilities or lines at a new and existing pool or spa shall meet
applicable standards of the TNRCC or local regulatory authority.

§265.197. Disinfectant Equipment and Chemical Feeders.

(a) Disinfectant equipment replacement for existing pools.
When equipment is replaced on existing pools and spas and the
equipment falls within the scope of ANSI and NSFI Standard-50-
1996 (ANSI/NSFI-50-1996), the equipment shall meet this standard.

(b) Disinfectant equipment and practices at new pools and
spas. Disinfectant equipment and practices at new pools and spas
shall comply with the following.

(1) Disinfectant equipment and installation shall comply
with ANSI/NSFI-50-1996, "Circulation System Components and
Related Materials for Swimming Pools, Spas/Hot Tubs."

(2) Disinfectant feed systems shall have the capacity to
maintain up to 5 part per million chlorine or approved equivalent
for outdoor pools and up to 3 parts per million chlorine or approved
equivalent for indoor pools, under all conditions of intended use. The
disinfectant feed system at a new outdoor spa shall have the capacity
to maintain up to 8 parts per million chlorine or approved equiva-
lent and up to 5 parts per million chlorine or approved equivalent in
a new indoor spa.

(c) Disinfectant equipment and practices at new and existing
pools and spas. Disinfectant equipment and practices at new pools
and spas shall comply with the following.

(1) A chlorine or bromine residual or other method of
disinfectant approved by the Department shall be maintained in the
pool or spa water to meet the requirements of §265.204(a) of this
title (relating to Water Quality (Required water quality for new and
existing pools and spas)). Disinfection equipment shall be selected
and installed so that continuous and effective disinfection can be
secured under all conditions. The use of elemental gas chlorine
shall be in compliance with §265.198 of this title (relating to Gas
Chlorination).

(2) The pool or spa water shall be continuously disin-
fected by a disinfecting agent whose residual can be easily measured
by simple and accurate field tests.

(3) Personnel responsible for theoperation of thedisinfec-
tion agent and other potentially hazardous chemicals shall be properly
trained as required in §§295.1-295.8 and §295.10 of this title (relat-
ing to Hazard Communication). Protective equipment and clothing,
including rubber gloves and goggles, and any other protective gear
and safety information shall be provided as required in §§295.1-295.8
and §295.10 of this title.

(4) Disinfection or other chemicals and feed equipment
shall be stored in such a manner that pool and spa users shall not
have access to such facilities and/or chemicals. Dry chemicals shall
be stored off the floor in a dry, above ground level room and protected
against flooding or wetting from floors, walls, and ceiling.

(5) All chemical bulk and day tanks shall be clearly
labeled to indicate the tank’s contents.

(6) Solution containers shall be provided with a cover to
prevent the entrance of dust, insects, and other contaminants.

(7) It is recommended that day tanks be provided to
minimize the possibility of severely overfeeding liquid chemicals.

(8) Chlorine compounds shall not be stored in the same
area as petroleum products as required in §§295.1-295.8 and §295.10
of this title (relating to Hazardous Communication).

(9) If needed in order to maintain proper chemical levels,
chlorine, pH or other chemical control equipment which automatically
adjusts chemical feed based on demand, shall be provided in order
to meet §265.204(a) of this title (relating to Water Quality (Required
water quality for new and existing pools and spa)).

(10) If ancillary non-chlorine or non-bromine disinfec-
tants are used, they shall be used in addition to chlorine or bromine
or other approved equivalent, see §265.204(a) of this title (relating
to Water Quality (Required water quality for new and existing pools
and spa)).

(11) Disinfectant agents for pools and spa shall be regis-
tered for use by the United States Environmental Protection Agency
(EPA).

(12) Supplemental hand feeding of disinfectant or other
chemicals directly into the pool or spa shall not occur when the pool
or spa is occupied by users.

(13) Pool and spa skimmer baskets shall not be used as
chemical feeders.

(d) Chemical feeders at new and existing pools and spas.
Chemical feeders at new and existing pools and spas shall:

(1) be installed, maintained and operated in accordance
with the manufacturer’s specifications;

(2) be installed so that the gas or solution is introduced
downstream from the filter and heater and, if possible, at a point
lower than the heater outlet fitting or according to manufacturer’s
instructions;

(3) incorporate failure-proof features so that the chemical
cannot feed into the pool or spa, the pool or spa piping system, water
supply system, or the pool and spa enclosure if equipment or power
fails. Chemical feed pumps shall be wired so they cannot operate
unless there is adequate return flow to properly disburse the chemical
throughout the pool or spa as designed;
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(4) be regulated to ensure constant feed with varying
supply or back pressure;

(5) be designed to prevent siphoning from the recircula-
tion system to the solution container and to prevent the siphoning of
the chemical solution into the pool or spa;

(6) have a graduated and clearly marked dosage adjust-
ment to provide flows from full capacity to 10% of such capacity.
The device shall be capable of continuous delivery within 10% of the
dosage at any setting; and

(7) be provided with make-up water supply lines to
chemical feeder solution containers that have an air gap or other
acceptable cross-connection control.

§265.198. Gas Chlorination.

This section applies to existing Class A, B, C or D pools and existing
spas using gas chlorination, and new Class A or B pools using gas
chlorination. Gas chlorination equipment shall not be installed on
new Class C or Class D pools, or on new spas.

(1) Trained personnel. Trained personnel shall be pro-
vided to meet §265.197(c)(3) of this title (relating to Disinfectant
Equipment and Chemical Feeders (Disinfectant equipment and prac-
tices at new and existing pools and spas)).

(2) Two trained persons. Two persons trained in the per-
formance of routine chlorination operation and emergency procedures
shall be readily available during normal operating hours. Pool per-
sonnel shall be informed about leak control procedures. It is recom-
mended that a Chlorine Institute Emergency Kit A be provided and
stored at an approved location where it is readily accessible per the
emergency response plan. Only trained designated personnel shall
operate the chlorinator and change chlorine cylinders.

(3) Safe equipment location. Chlorination equipment
shall be located so that failure or malfunction will have minimum
effect on evacuation of pool patrons in an emergency.

(4) Chlorinator. Gas chlorinators shall be the type where
the regulator attaches to the cylinder, with the injector located at the
point of injection, with a vacuum line taking suction at the regulator
and delivering the gas to the vacuum injector. They shall be designed
to prevent the suction of water into the chlorination system if the
booster pump fails to operate.

(5) Booster pump. A booster pump water supply for the
gas chlorinator injector shall be capable of producing the flow rate
and pressure required by the manufacturer’s specifications for proper
operation of the equipment.

(A) Elemental chlorine feeders (chlorinators) shall be
activated by a booster pump using recirculated water supplied via the
recirculation system.

(B) A booster pump shall be interlocked to the filter
pump to prevent feeding of chlorine when the recirculation pump is
not running.

(6) Housing. The chlorinator, cylinders of chlorine, and
associated equipment shall be housed in a separate corrosion-resistant
room reasonably gas-tight having a floor area adequate to the purpose.
The following shall apply to housing structures:

(A) all enclosures shall be located at or above ground
level;

(B) the enclosure shall be provided with: ducts from
the bottom of the enclosure to the atmosphere in an unrestricted area,
a motor-driven louvered exhaust fan capable of producing at least one

air change per minute, near the top of the enclosure for admitting
fresh air or negative pressure ventilation may be provided as long as
the facilities also have gas containment and treatment as prescribed
by the Uniform Fire Code (UFC);

(C) a warning sign shall be posted on the exterior
side of the doors which states in four inch letters, "DANGER
CHLORINE";

(D) the doors to the chlorine room shall open away
from the pool and open outward and have panic hardware;

(E) electrical switches for the control of artificial
lighting and ventilation shall be on the outside of the enclosure
adjacent to the door. Adequate lighting shall be provided;

(F) at least one door shall have a viewport to permit
the operators to look into the room before entering; and

(G) the door shall be kept locked when the chlorine
room is not being serviced.

(7) General gas chlorine safety features. The following
gas chlorination safety features shall be required.

(A) Two full-face self-contained breathing apparatus
(SCBA) or supplied air respirator that meets Occupational Safety and
Health Administration (OSHA) or Mine Safety Health Administration
(MSHA) standards shall be provided for protection against chlorine in
the event of a leak. This equipment shall have sufficient capacity for
the purpose intended. SCBA equipment shall be readily accessible
at a location acceptable to the Local Emergency Planning Committee
and/or the local fire chief. Entry into the chlorine room shall not be
permitted without necessary safety equipment (i.e. SCBA for leaks,
or escape type half-face or mouthpiece cartridge-type respirator or
SCBA when conducting general maintenance, changing cylinders,
etc.) and two trained personnel at the site. In addition a written
respirator program shall be provided and employees shall be trained
in the use and maintenance of such equipment to ensure operability
and safety. Occupational Safety and Health Administration (OSHA)
regulations 29 CFR 1910, require training and maintenance programs
for respirators. All applicable local, state or federal requirements
concerning the proper handling of chlorine shall be followed.

(B) Containers may be stored indoors or outdoors.
Full and empty cylinders shall besegregated and appropriately tagged.
Cylinders, empty or full shall always be stored in an upright position
and properly secured. Cylinders shall be chained to a wall or scale
support. Storage conditions shall:

(i) minimize external corrosion;

(ii) be clean and free of trash;

(iii) not be near elevator shafts or intake vents; and

(iv) be away from elevated temperatures or heat
sources.

(C) Chlorine cylinders shall be handled with care.
Valve protection caps and valve outlet caps shall be in place at all
times except when the cylinder is connected for use. Cylinders shall
not be dropped and shall be protected from falling objects. Cylinder
shall be used on a first-in, first-out basis. New, approved washers
shall be used each time a cylinder is connected.

(D) As soon as a container is empty, the valve shall
be closed and the lines disconnected. The outlet cap shall be applied
promptly and the valve protection hood attached. The open end of
the disconnected line shall be plugged or capped promptly to keep
atmospheric moisture out of the system. A chlorine valve shut off
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wrench shall be kept on the cylinder valve stem of the cylinder that
is in use.

(E) Contents of a chlorine cylinder can be determined
only by weight; therefore, facilities shall include a scale suitable for
weighing the cylinders. Changing cylinder(s) shall be accomplished
only after weighing proves contents of cylinder to be exhausted. Care
shall be taken to prevent water suck-back into the cylinder by closing
the cylinder valve.

(F) The telephone number of the chlorine supplier
shall be posted. In the event of a chlorine leak, the fire department
or an agency trained in the handling of chlorine spills shall be
immediately contacted. The telephone numbers of the fire department
or above agency shall be posted on the outside of the chlorine room
door.

(G) It is recommended that information regarding
safety issues be posted in or near the chlorine enclosure and in
the pool office near the telephone. Such charts are available from
many suppliers and from the Chlorine Institute. In addition, the
Chlorine Institute publishes a document called "Chlorine Safety At
Nonresidential Swimming Pools", Edition 1, 1988, pamphlet 82.

(H) It is recommended that an automatic chlorine leak
detector be installed in the chlorine room with an audible alarm
installed at the pool site and at the remote site where emergency
response personnel are located.

(I) The chlorinator and all line and tank fittingsshall be
checked for leaks at regular intervals and after every tank exchange.
A small bottle of fresh ammonia solution (or approved equal) for
testing for chlorine leakage shall be provided and accessible outside
the chlorinator room when chlorine gas is used.

(J) Tanks and cylinders shall be secured as necessary
to prevent spills.

§265.199. Specific Safety Features.

(a) Handholds for new pools and spas. A new pool or spa
shall be provided with a handhold around its perimeter in areas where
depths exceed 42 inches. Handholds shall be provided no farther apart
than three feet to include, but not limited to, one or a combination of
the following items:

(1) handholds such as coping, rope, railing, ledge, or deck
along the immediate top edge of the pool which provides a slip-
resistant surface shall be at least four inches minimum horizontal
width and located at or not more than nine inches above the design
water level. Thecoping, decking or other material shall have rounded,
slip-resistant edges, and shall not exceed three and one-half inches
in thickness. The overhang of the coping, decking or other material
shall not exceed two inches nor be less than one inch; and

(2) ladders, stairs, or seat ledges, in accordance with
§265.186(b) of this title (relating to Deck Entry/Exit, and Diving
Facilities, and Other Deck Equipment (Entries and exits for new
pools)).

(b) Float lines and floor markings for new pools. Float lines
with floats and floor markings for a new pool shall comply with the
following.

(1) For Class A and B pools, a rope and float line shall
be provided between one foot and two feet on the shallow side of the
five foot depth along and parallel to this depth from one side of the
pool to the other side. The floats shall be spaced at not greater than
seven foot intervals. The floats shall be secured so they will not slide
or bunch up. The tightly stretched float line shall be of sufficient size

and strength to offer a good handhold and support loads normally
imposed by users.

(2) For Class A and B pools, the transition point of the
pool from the shallow area to the deep area (five foot deep) shall be
visually set apart with a four inch minimum width row of floor tile,
a painted line, or similar means using a color contrasting with the
bottom.

(3) For ClassC pools, thetransition point of the pool from
the shallow to the deep area shall be visually separated with one of
the following:

(A) preferably a visible rope and floats spaced at not
greater than seven foot intervals; or

(B) a four inch minimum width row of floor tile,
painted line, or similar means using a color contrasting with the
bottom.

(4) Where lap lanes are provided, the lanes shall be
separated from other areas of the pool (i.e., shallow, beginning,
diving) areas with the use of rope and float line.

(5) Rope and float line shall be securely fastened to wall
anchors of corrosion-resisting materials and of the type which shall
be recessed or have no projection that will constitute a hazard when
the line is removed.

(c) Depth markers for new pools. New pools shall comply
with the following depth marker requirements.

(1) Vertical sidewall depth marker numbers and units of
measurement shall be four inches in height. These vertical sidewall
depth marker number and units of measurement shall be plainly and
conspicuously posted above the actual water level on the vertical
pool wall and be positioned to be read by a user while in the pool.
If a vertical sidewall depth marker number and units of measurement
cannot be placed on the vertical wall with the entire marker above
the actual water level (e.g. zero depth pool edge or other coping
types which do not allow sufficient space for the four inch depth
markers) other methods may be used to mark the depth and unit of
measurement, such as eight inches in height markings placed above
the pool deck level and on awall, fence, or sign no further than 12 feet
from the pool or by some other means to display the depth to a patron
in the pool. If it is not possible to display the vertical depth marker
numbers and units of measurement by a method described above, or
an equivalent method, then such display will not be required.

(2) Vertical sidewall depth markers and deck depth mark-
ers shall indicate the pool depth from the design water level to the
floor of the pool with a vertical measurement taken three feet from
the pool wall.

(3) Depth markers and units of measurement on deck and
vertical sidewall shall be of contrasting color to the background on
which they are applied, and the color shall be of a permanent nature.

(4) On pool decks, depth marker number and units of
measurement shall be within 24 inches of the water edge and
positioned to be read while standing on the deck facing the water.
These deck depth marker numbers and units of measurement shall be
four inches in height.

(5) Units of measurement shall either spell out "feet" or
"inches" or abbreviate "Ft.", "In." or feet and fractions of a foot. In
addition to feet and inches the depth of water may also be displayed
in meters. Units of measurement for meter depth markers may be
spelled out "meters" or abbreviated "M".
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(6) Vertical sidewall depth markers and deck depth mark-
ings and units of measurement shall be arranged uniformly around
the pool.

(7) Vertical sidewall depth markers and deck depth mark-
ings and units of measurement shall be installed at the maximum and
minimum water depths and at all points of bottom slope change.

(8) Vertical sidewall depth markers and deck depth mark-
ers and units of measurement on irregularly shaped pools shall des-
ignate depths at all major deviations in shape as well as conform to
all other requirements of this subsection.

(9) Vertical sidewall depth markers and deck depth mark-
ers and units of measurement shall be installed at intermediate incre-
ments of water depth not to exceed two feet, nor spaced at distances
greater than 25 foot intervals, and with a minimum of at least one
marker per pool side.

(10) Depth marker number and units of measurement on
the deck shall be slip-resistant.

(d) Deck "NO DIVING" wording and international symbol
warning signs for new and existing pools. This subsection applies
to new and existing pools. The warning words "NO DIVING" and
the international symbol for no diving shall be clearly marked on the
pool deck with an acceptable contrasting color and letters at least
four inches in height. The warning shall be placed at least every 25
feet or fraction thereof, around the pool where the water depth is six
feet or less. At least two warnings including the "NO DIVING" and
international symbol for no diving, one at the extreme ends of the
minimum depth and one at the extreme ends of the maximum depth
at six feet, shall be provided on each side of the pool or on each
of the longer dimensional sides of the pool. These warning signs
shall be slip-resistant. The warning "NO DIVING" and international
symbol on the deck shall be within 24 inches of the water edge and
positioned to be read while standing on the deck facing the water.

(e) Signs for new and existing pools. New and existing pools
shall comply with the following sign requirements.

(1) Signs shall be securely mounted as applicable and
readily visible to the pool user from inside the pool enclosure.

(2) For Class C and D pools where no lifeguard is
provided, a sign shall be placed in plain view and shall state "NO
DIVING" along with an international warning symbol for no diving.
The letters "NO DIVING" and the symbol shall be at least four inches
high.

(3) For pools where no lifeguard service is required,
a warning sign shall be placed in plain view and shall state
"WARNING-NO LIFEGUARD ON DUTY" with clearly legible
letters at least four inches high. In addition, the sign shall also state
in letters at least two inches high "CHILDREN SHOULD NOT USE
POOL WITHOUT ADULT SUPERVISION". The additional signage
required in this subsection may be included on the sign described in
paragraph (2) of this subsection. The language on the sign may
impose stricter adult supervision requirements for children using the
pool.

(4) When a required telephone is not readily visible from
a new or existing pool or spa, directions shall be posted regarding its
location as stated in subsection (h)(4) of this section.

(5) In addition to English, in areas of Texas where a
majority of citizens are non-English speaking, it is also recommended
that signs, and other written warnings required by these standards, be
posted in the predominant language.

(f) Lifeguard personnel standards and lifeguard equipment at
new and existing pools. New and existing pools shall comply with
the following lifeguard requirements.

(1) Lifeguards and second responders shall be provided
at new and existing Class A and B pools and at Class C pools with
diving boards. Lifeguards and second responders are recommended
at all Class C pools that reach 75% of the user load as defined in
§265.185(e) of this title (relating to Dimensional Design (Maximum
user loading for new and existing pools and spas)). At pools where
lifeguards are not provided, refer to subsection (e)(3) of this section
relating to signs.

(2) When a lifeguard is provided at a pool, the following
shall apply:

(A) At all timesthepool is in use, at least onelifeguard
(and more as necessary) shall be positioned and actively performing
pool user surveillance and be able to meet the 10/20 rule for all areas
of the pool in use. No user shall be permitted in a pool area unless
a lifeguard(s) is/are present.

(B) The lifeguard(s) shall hold a current and have
available on request the American Red Cross (ARC) "Lifeguard
Training" certificate or the equivalent certification from an aquatic
safety organization, which also includes training in (ARC) "Adult,
Infant, and Child CPR" and "Community First Aid" or their equiva-
lent. Management at each facility will maintain a current file on each
staff’ s current certification including expiration dates.

(C) An additional lifeguard, or second responder who
is monitoring and readily available at the pool, who has a minimum
training in (ARC) "Adult, Infant, and Child CPR" and "Community
First Aid" certificate or equivalent certificate, shall also be in the pool
area when the pool is in use.

(D) Lifeguard(s) conducting surveillance of pool users
shall not be subject to duties that would distract their attention from
proper observation of the patrons, or that would prevent immediate
assistance to persons in distress in the water.

(E) Pool facilities shall provide alertness/response
drills and other training including documentation of the following:

(i) a pre-season training program;

(ii) a continual "in-service" training programs for
all lifeguards, and other aquatic personnel at a minimum or one hour
per week; and

(iii) performance "audits" based on the 10/20 rule
as recommended by the ARC or YMCA or equivalent aquatic safety
organization certification.

(F) Owners shall maintain an emergency action plan
similar to the one outlined by the ARC or YMCA or equivalent
aquatic safety organization. All lifeguards and second responders
shall receive training in the application of effective pool emergency
procedures. Such training will be reviewed as necessary and kept
current. Each lifeguard’ s ability to meet the 10/20 rule shall be
evaluated and documented. Each lifeguard shall be given an assigned
surveillance area commensurate to ability.

(G) Owners shall allow lifeguards to have sufficient
break time from guarding activities as recommended by the ARC or
YMCA or equivalent aquatic safety organization. It is recommended
that a lifeguard not guard for more than one hour without a break of
at least ten minutes. It is recommended that when multiple guards
are on duty they rotate stations every 30 minutes.
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(H) When on duty, lifeguards shall not be in the water
except in the line of duty.

(g) Lifeguard chairs and lifeguard equipment. New and
existing pools shall comply with the following sign requirements,
as applicable.

(1) A new pool that has a diving board(s) shall have
at least one elevated lifeguard chair, located to provide a clear
unobstructed view of the pool bottom in the diving area.

(A) The seat of the lifeguard chair in the diving water
area shall be located at an elevation at least four feet above the pool
deck. The lifeguard chair may be the portable type so that its location
can be optimized to prevent glare and provide proper supervision.

(B) Where a pool width is 45 feet or more, an
additional elevated chair or station shall be provided and shall be
located in the diving area on the opposite side of the pool.

(C) Such lifeguard platforms or chairs shall be placed
in locations to reduce sun glare on the water, and in positions which
allow complete visual coverage of the pool and thepool bottom within
a field of view no greater than 90 degrees on either side of a line of
sight extending straight out from the platform or chair.

(2) At new and existing pools. At new and existing pools,
lifeguard(s) shall have standard rescue tube(s) or buoy(s) and attached
rope/strap in sufficient numbers, and other equipment as necessary
for use by the lifeguard(s), immediately accessible at all times as
recommended by the ARC or YMCA or equivalent organization. At
new and existing pools, lifeguard(s) and second responder shall be
dressed in swimming attire so that they are readily identifiable as
members of the staff.

(h) Pool safety equipment for new and existing pools. New
and existing pools shall comply with the following standards.

(1) Lifesaving equipment at new and existing Class C
pools. At a new and existing Class C pool, at least one of each
of the following items of lifesaving equipment shall be mounted in a
conspicuous placeor places around the pool deck within 20 feet of the
pool, and kept in good repair and ready condition. One unit shall be
presumed to be adequate for 2,000 square feet of water surface area.
At Class C pools where lifeguards are not provided, one additional
unit shall be provided for each additional 2,000 square feet of water
surface area or major fraction thereof as follows:

(A) a light, strong, non-telescopic reaching pole not
less than 12 feet long, including a body hook or shepherd’ s crook
type of pole, having blunted ends. This pole shall be constructed of
fiberglass or some other electrically non-conducting material; and

(B) 1/4 inch to 3/8 inch diameter throwing rope a
length of two-thirds the maximum width of the pool to which has
been firmly attached a United States Coast Guard approved ring buoy
with an outside diameter of 15 to 24 inches.

(2) Backboards at new and existing pools. New and
existing Class A and B pools and Class C pools which have diving
board(s) and/or slide(s), shall have one or more backboards with a
minimum of three tie down straps and head immobilizer for back and
neck injuries.

(3) First aid kits at new and existing pools. New and
existing Class A and B pools and other pools with lifeguards shall
be equipped with a first-aid kit meeting OSHA requirements. First
aid kits shall be housed in a durable weather resistant container and
kept filled and ready for use (including disease transmission barriers
and cleansing kits that meet OSHA standards). First aid kits shall be

designed to treat at least 15 persons. At Class C pools, first aid kits
are recommended but not required.

(i) Telephones at new and existing pools and spas. New and
existing pools and spas shall have a telephone or other electronic
means capable of immediately summoning emergency service readily
accessible within 150 feet unimpeded distance (an unlocked door or
gate shall not be considered an impediment) of the pool or spa. A
sign in plain view of the pool or spa shall state in letters at least
one inch high: "In case of emergency, call 911 (or other appropriate
emergency number or action)." If the location of the telephone or
other electronic means is not readily visible from the pool or spa,
the sign shall include a concise description of the location of the
telephone or other electronic means. If other electronic means are
provided, clear instructions regarding their use shall be provided.

(j) Lighting for new pools and spas. Lighting as described in
this subsection shall be provided if a new pool or spa is open for use
after sunset and before sunrise or during periods of low illumination.
It is recommended that pool or spa lighting systems be designed by
lighting professionals whose practice includes pool and spa lighting.

(1) Underwater lighting of not less than 0.5 watts (incan-
descent equivalent) per square foot of pool water surface area shall
be provided. Such lights shall be spaced to provide illumination so
that all portions of the pool or spa, including the bottom, may be
readily seen without glare. Additionally, underwater lighting system
design shall be consistent with IESNA RP-6, 1988.

(2) Overhead lighting shall comply with IESNA RP-6,
1988, standards.

(k) Indoor ventilation for new pools and spas. A new pool or
spasthat is constructed indoors shall beconstructed to meet ASHRAE
62-1989 "Ventilation for Acceptable Indoor Air Quality" standards.

§265.200. Pool Yard Enclosures.

(a) Enclosures for new Class A and B pools. New Class A
and B pools shall be enclosed by a chain link fence or equal non-
scalable barrier a minimum seven foot vertical height fabric height
with three strands of wire mounted at the top of the fence on a
45 degree arm projecting outward or one of the following: portion
of a building, wall or other enclosure providing equivalent access
control. All openings in the barrier shall be equipped with gate(s)
or door(s) which are directly supervised by staff or locked to prevent
unauthorized entry. Such a fence shall also be provided at all pools
both existing and new that are located at a residential camp for a
Youth Camp licensed under Health and Safety Code, Chapter 141.

(b) Enclosures for new and existing pools and spas subject
to Health and Safety Code, Chapter 757. A new or existing pool
subject to Health and Safety Code, Chapter 757, shall be provided
with a pool yard enclosure as required in that code.

(c) Enclosures for other new and existing pools and spas. A
new Class C and D pool and spa, or an existing Class C and D pool
and spa which does not have an enclosure, and which is not located at
a complex subject to Health and Safety Code, Chapter 757, and is not
covered by existing local regulations for pool or spa yard enclosures,
shall construct an enclosure in compliance with this subsection. Such
enclosure shall also be provided at new and existing pools that are
located at a day camp for a Youth Camp licensed under Health and
Safety Code, Chapter 141. It is recommended that enclosures on
existing poolsand spasnot subject to Health and Safety Code, Chapter
757, and not regulated by existing local requirements, be upgraded to
the standards of this section. For spas, also see ANSI/NSPI-2, 1992
for additional enclosure methods.
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(1) The pool or spa yard enclosure shall consist of one or
a combination of the following: a fence, portion of a building, wall
or other durable enclosure. Doors, openable windows, or gates of
living quarters or associated private premises shall not be permitted
as part of the pool enclosure. The enclosure, doors and gates shall
meet the following specifications:

(A) a minimum effective perpendicular height of at
least 48 inches as measured from the deck surface on the outside of
the fence;

(B) be designed and constructed so that it cannot be
readily climbed by small children. If the enclosure is constructed
with horizontal and vertical members and the distance between the
tops of the horizontal members is at least 45 inches, the openings
shall not allow the passage of a four inch diameter sphere;

(C) openings under the pool or spa enclosure may
not allow a sphere four inches in diameter to pass under the pool
enclosure;

(D) planters or other structures that may allow children
to climb the fence shall not be permitted to encroach within 36 inches
measured horizontally from the outside of the fence; and

(E) chain link may not be used.

(2) Gates and doors for the pool or spa yard enclosure
shall:

(A) be equipped with self-closing and self-latching
devices. The self-closing device shall be designed to keep the gate
or door securely closed and the self-latching device shall latch when
the gate is allowed to close from anywhere in its range of operation,
from its fully open position to a position where the gate is open six
inches from the fully closed position;

(B) open outward away from the pool or spa except
where otherwise prohibited by local code;

(C) have hand activated door or gate opening hardware
located at least 3-1/2 feet above the deck or walkway;

(D) be capable of being locked; and

(E) be locked when a Class A or B pool or spa is not
opened for use, and be locked when a Class C pool or spa located
at a Class C facility, needs to be closed as a result of a hazard or
condition that warrants the closure and locking of the pool.

(3) The enclosure shall be designed and constructed so
that all persons will be required to pass through common pool
enclosure gates or doors in order to gain access to the pool area.
All gates and doors exiting the pool or spa area shall open into a
public area or walkway accessible by all patrons of the pool or spa.

§265.201. Dressing and Sanitary Facilities.

(a) Fixture design at new facilities. Fixtures at new facilities
shall be designed so that they arereadily cleanable. Frequent cleaning
and disinfecting shall not cause damage.

(b) Fixture installation at new and existing facilities. In
new and existing facilities, fixtures shall be installed in accordance
with local plumbing codes and shall be properly protected by cross-
connection control device(s) as approved by the TNRCC or local
regulatory authority.

(c) Proper cleaning at new and existing facilities. New and
existing facilities shall be cleaned as necessary to maintain sanitary
conditions at all times.

(d) Adequate ventilation at new facilities. Adequate ventila-
tion shall be provided in new facilities to prevent objectionable odors
in accordance with §265.199(j) of this title (relating to Specific Safety
Features (Indoor ventilation for new pools and spas)).

(e) Dressing and sanitary facilities at new Class A or B
facilities. Adequate dressing and sanitary facilities shall be provided
at Class A, B, and D pools and spas located at Class A or B facilities,
unless these facilities are provided in connection with the general
development for other purposes and are of adequate capacity and
number and in close proximity to the pool and spa.

(1) Separate dressing and sanitary facilities shall be pro-
vided for each gender. The rooms shall be well-lighted, drained, ven-
tilated, and of good construction, using impervious materials. They
shall be developed and planned so that good sanitation will be main-
tained throughout the building at all times. Dressing rooms in appro-
priate number, that can accommodate a family are allowed.

(2) Partitions between portions of the dressing room area,
screen partitions, shower, toilet, and dressing room booths shall be of
durable material not subject to damage by water and shall be designed
so that a waterway is provided between partitions and floor to permit
thorough cleaning of the walls and floor areas with hoses and brooms.

(3) At least one shower and dressing booth for each
gender shall be provided for seclusion. This condition may be subject
to variation for schools and other institutional use where a pool or
spa may be open to one gender at a time.

(4) It is recommended that floors of the dressing facility
have minimal joint and grout lines. Floors shall have a slip-resistant
surface and shall be sufficiently smooth to ensure ease in cleaning.
Floor drains shall be provided, and floors shall be sloped 1/4 inch per
foot toward the drains to ensure positive drainage.

(5) An adequate number of hosebibs and hoseof adequate
length shall be provided for flushing down all areas of the dressing
facility interior. Adequate cross-connection control devices as
approved by the TNRCC or local regulatory authority shall be
provided. When not in use hoses shall be stored in such a manner to
prevent a trip hazard.

(f) Lavatories, showers, and toilets at new pools and spas.
Except as provided in subsection (g) of this section, the following
requirements apply to lavatories, showers and toilets in facilities
serving new Class A, B, C, or D pools and spas located at Class
A, B, or C facilities:

(1) the required fixture schedule is contained in the
following table:
Figure: 25 TAC, §265.201(f)(1);

(2) fixture schedules should be increased for swimming
pools at schools or similar locations where load may reach peaks due
to schedule of use; and

(3) shower(s) and lavatory(s) water temperature shall
be controlled by anti-scald devices. The water heater and
thermostatically-controlled mixing valves shall be inaccessible to
users and shall be capable of providing two gallons per minute of
water, not to exceed 110 degrees Fahrenheit with a minimum of 90
degrees Fahrenheit water to each shower head. A shower can be
located on the deck of the pool if proper waste water disposal is
provided. The shower need not be enclosed.

(g) Sanitary facilities serving new pools or spas in apartments
or condominiums. New Class C and D pools and spas located in
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an apartment or condominium complex are not required to have the
following facilities:

(1) dressing rooms;

(2) toilets;

(3) urinals unless the facility has toilets for persons using
the pool or spa;

(4) hand drying towels unless the facility has a lavatory
in an enclosed room;

(5) baby changing table unless the facility has a dressing
room or toilets; and

(6) a lavatory if a faucet is installed at lavatory height and
in compliance with subsection (f)(3) of this section and proper waste
water disposal is provided.

(h) Additional requirements for facilities at new and existing
pools and spas. New and existing facilities serving a pool or spa shall
comply with the following;

(1) soap dispensers with liquid or powdered soap shall be
provided at each lavatory. The dispenser shall be of all metal or
plastic type with no glass permitted in these units;

(2) if mirrors are provided, they shall be shatter resistant;

(3) toilet paper holders and toilet paper shall be provided
at each toilet;

(4) covered waste receptacles shall be provided in toilet
or dressing room areas; and

(5) single use hand drying towels or hand drying devices
shall be provided near the lavatory.

§265.202. Food, Beverages, and Containers.

(a) Food and beverages while in the water at new and existing
pools and spas. At new and existing pools and spas, no person may
eat, drink, or smoke while in the pool or spa.

(b) Non-breakable containers at new and existing pools and
spas. At new and existing pools and spas, food and beverage(s) shall
be served only in non-breakable containers. Glass containers shall
not be allowed on a deck or in a pool or spa.

(c) Trash containers at new and existing pools and spas. At
new and existing pools and spas, trash containers shall be provided
where food and/or beverage(s) are allowed.

§265.203. Operation and Management.

(a) Required operator certification for new and existing pools
and spas. New and existing Class A, B, and D pools and spas, located
at Class A and B facilities shall be maintained under the supervision
and direction of a properly trained and certified operator who would
beresponsible for the sanitation, safety, and proper maintenanceof the
pool or spa, and all physical and mechanical equipment and records.
Training and certification can be obtained by completion of one of
the following courses or their equivalent:

(1) the NPRA, "Certified Aquatic Facility Operator"
(A.F.O.);

(2) the NSPF, "Certified Pool-Spa Operator" (C.P.O.); or

(3) Y.M.C.A., "Pool Operator on Location" (P.O.O.L.).

(b) Recommended operator training for new and existing
pools and spas. It is recommended that new and existing Class C
and D pools and spas located at Class C facilities be cared for by a

trained pool and spa operator. It is recommended that training include
at least six classroom or study hours.

(c) Water clarity standards for new and existing pools and
spas. Areas of a new or existing pool or a spa shall be opened for
use only if the pool or spa bottom and/or main drain are clearly
visible. Possible visual occlusion by sediment or other matter shall
be checked before opening a pool and while pool is in use. To check
the pool or spa when pool or spa is in use, bathers shall exit the
pool or spa, and the pool or spa water shall be allowed to calm and
clarity shall be observed between one to five minutes after bathers
have exited the pool. Areas of the pool or spa shall be opened for use
only if thebottom and/or main drain are clearly visible. Monitoring of
clarity shall be accomplished as necessary to assure clarity. Sediment
or other matter that may cause visual occlusion shall be vacuumed,
filtered or otherwise removed as needed prior to pool use.

(d) Equipment for water clarity for new and existing pools
and spas. When a new or existing pool or spa is open for use,
filtration, circulation systems, chemical/disinfectant feeders, slurry
feeders, heaters, etc., that are dependent upon circulation pump flow
shall be operating, plus any additional time necessary to ensure
continuous water clarity and chemical distribution. The pool and
spa shall be operated to maintain the circulation rates as stated
in §265.187(b)(1) of this title (relating to Circulation Systems
(Circulation Systems for New Pools and Spas)) concerning circulation
turnover rates. Circulation pumps shall not be throttled to reduce
circulation below the design flow rate.

(e) Off season water clarity for new and existing pools and
spas. When a new or existing pool or spa is not in use for an extended
period of time (such as off season), clarity shall be maintained
and algae growth shall be prevented; however, other water quality
parameters as defined in §265.204(a) of this title (relating to Water
Quality (Required water quality for new and existing pools and spas))
do not need to bemaintained. Other methodsmay beused to maintain
pools and spas during extended periods of non-use if approved by
local authorities.

(f) Off season safety for new and existing pools and spas.
When a new or existing facility is not in use after seasonal operation,
while under construction or renovation, or for any other reason, the
facility shall not be allowed to give off objectionable odors; become
a breeding site for insects; or create any other nuisance situation or
safety hazard.

(g) Domestic animals prohibited at new and existing pools
and spas. Domestic animals and other pets shall not be allowed
within a new or existing pool or spaenclosure area, except that service
animals shall be allowed on the deck and within the pool enclosure
but not in the pool.

(h) Water level at new and existing pools and spas. Actual
water level in a new or existing pool or spa shall be maintained within
the operating water level range of the system’ s rim or weir device.

(i) Protection from chemicals for new and existing pools and
spas. Personnel in charge of maintaining a new or existing pool or
a spa shall be properly trained in accordance with §265.197(c)(3) of
this title (relating to Disinfectant Equipment and Chemical Feeders
(Disinfectant equipment and practices at new and existing pools and
spas)).

(j) Maximum load limits for new pools. The maximum load
limits for a new pool shall be calculated and posted. Load limits
are indicated in §265.185(e)(1) of this title (relating to Dimensional
Design (Maximum user loading for new and existing pools and spas)).

PROPOSED RULES December 4, 1998 23 TexReg 12113



(k) Use of life jackets for new and existing pools and spas.
No person shall prohibit the use of a life jacket in a new or existing
pool by an individual who, as evidenced by a statement signed by
a licensed physician, suffers from a physical disability or condition
which requires the use of a life jacket.

(l) Proper use of chemicals at new and existing pools and
spas. Use of all chemicals at new and existing pools and spas shall
be according to manufacturer’s directions.

(m) Use of registered products at new and existing pools and
spas. In new and existing pools and spas, only chemicals registered
and labeled for use in pools and spas by US EPA shall be used.

§265.204. Water Quality.

(a) Required water quality for new and existing pools and
spas. Water quality for a new or existing pool or a spa shall meet the
following criteria when the pool or spa is open for use. The water
quality parameters in the following table apply to both pools and spas
unless otherwise indicated.
Figure: 25 TAC, §265.204(a).

(b) Recommended water quality for new and existing pools
and spas. The water quality parameters in the following table are
recommended for new and existing pools and spas.
Figure: 25 TAC, §265.204(b).

(c) Water quality testing at new and existing pools and spas.
A reliable means of testing for pH, free and total chlorine or total
bromine residuals, cyanuric acid (if used), total alkalinity, and calcium
hardness shall be maintained for new pools and spas. The test
method shall be capable of measuring chemical ranges as detailed
in subsections (a) and (b) of this section.

(1) The method used in determining the free available
chlorine residual shall be such that chloramines or other chlorine
compounds that may be present do not effect the determination.

(2) The test reagents shall be properly stored and changed
at frequencies recommended by the manufacturer to assure accuracy
of the tests.

(d) Testing frequency for new and existing pools and spas.

(1) When a Class A, B, or D pool or spa located at a
Class A or B facility is open for use, a test for disinfectant level and
pH shall be conducted at least every two hours to assure compliance
with subsection (a) of this section relating to required water quality
parameters. In lieu of the above testing frequency, if a system is used
to automatically control disinfectant and pH, testing for disinfectant
level and pH shall be made at least once per day. If necessary, tests
shall be conducted more frequently to assure proper disinfectant level
and pH.

(2) When a Class C or D pool or a spa located at a
Class C facility is open for use, it is recommended that tests for
disinfectant level, and pH be made two or more times per day to
assure compliance with subsection (a) of this section relating to water
quality parameters. In lieu of this testing frequency, if an automatic
system is used to control disinfection and pH, it is recommended that
testing for disinfection level and pH be made at least once per day.
To assure proper disinfectant levels and pH, tests shall be conducted
more frequently if necessary. If inspections by regulatory authorities
indicate non-compliance with subsection (a) of this section relating
to water quality parameters, then the department or local regulatory
authority may require that these tests be conducted at an appropriate
frequency and may require recording in accordance with subsection
(f) of this section.

(e) Other required tests for new and existing pools and
spas. Test(s) for total chlorine, cyanuric acid, alkalinity and calcium
hardness at new and existing pools and spas shall be conducted as
necessary to assure proper chemical control.

(f) Operational records for new and existing pools and spas.
When tests are required, under this section, operational records of
the tests shall be kept for two years and be made available during a
governmental inspection.

§265.205. Spa Construction, Operation, and Maintenance.

(a) Construction standards for spas built between January 1,
1992 and prior to October 1, 1999. In order to comply with Health
and Safety Code, Chapter 341.604, which requires that pools and
spas constructed after September 1945, "conform to good public
health engineering practices," spas built from January 1, 1992, and
prior to October 1, 1999 shall meet ANSI/NSPI-2-1992 Standards
for Public Spas or equivalent standards that conform to good public
health engineering practices.

(b) Construction standards for spas built on or after October
1, 1999. Except as specifically stated in this and referenced sections,
spas built on or after October 1, 1999, shall be constructed to meet
ANSI/NSPI-2-1992 Standards for Public Spas.

(c) NSFI Standard-50 for new spas. On or after October
1, 1999, spa equipment such as pumps, filters, skimmers, chemical
feeders, and other equipment fallswithin thescopeof ANSI and NSFI
Standard-50-1996 (ANSI/NSFI-50-1996), equipment shall comply
with such ANSI/NSFI standard.

(d) NSFI Standard-50 for replaced equipment at existing
spas. When equipment is replaced on existing spas such equipment
that falls within the scope of ANSI and NSFI Standard-50-1996
(ANSI/NSFI-50-1996), shall meet this standard.

(e) Other standards for new spas except as otherwise noted.
The following standards apply to new spas as specifically stated
therein.

(1) Section 265.181 of this title (relating to General
Provisions).

(2) Section 265.182 of this title (relating to Definitions).

(3) Section 265.183 of this title (relating to Plans, Permits
and Instructions).

(4) Section 265.184 of this title (relating to General and
Structural Designs).

(5) Section 265.185(a)-(f) of this title (relating to Dimen-
sional Design), and as follows:

(A) the maximum water depth shall be four feet from
the design waterline except when approved by the local regulatory
authority; and

(B) multi-level seating may be provided, but the max-
imum water depth of any seat or sitting bench shall be 24 inches
measured from the design waterline;

(6) Section 265.186(a)(1)-(17) of this title (relating to
Deck Entry/Exit, and Diving Equipment and Other Deck Equipment),
also see ANSI/NSPI-2, 1992.

(7) Section 265.187 of this title (relating to Circulation
Systems).

(8) Section 265.188 of this title (relating to Filters).
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(9) Section 265.189 of this title (relating to Pumps and
Motors).

(10) Section 265.190 of this title (relating to Suction
Outlets and Return Inlets).

(11) Section 265.191 of this title (relating to Surface
Skimming and Perimeter Overflow (Gutter) Systems).

(12) Section 265.192 of this title (relating to Electrical
Requirements).

(13) Section 265.193 of this title (relating to Heaters).

(14) Section 265.194 of this title (relating to Pool and Spa
Water Supply).

(15) Section 265.195 of this title (relating to Facility
Drinking Water Supply).

(16) Section 265.196 of this title (relating to Waste Water
Disposal).

(17) Section 265.197 of this title (relating to Disinfectant
Equipment and Chemical Feeders).

(18) Section 265.198 of this title (relating to Gas Chlori-
nation).

(19) Section 265.199 of this title (relating to Specific
Safety Features).

(20) Section 265.200 of this title (relating to Pool Yard
Enclosures).

(21) Section 265.201 of this title (relating to Dressing and
Sanitary Facilities).

(22) Section 265.202 of this title (relating to Food,
Beverages, and Containers).

(23) Section 265.203 of this title (relating to Operation
and Management).

(24) Section 265.204 of this title (relating to Water
Quality).

(25) Air blowers and other devices and systems which in-
duce or allow air to enter the spa either by means of a power pump
or passive design and shall comply with the following:

(A) the air blower systems shall prevent water back-
flow that could cause electrical shock hazards in accordance with
ANSI/UL 1563-1995;

(B) air intake sources shall not induce water external
to the spa unit, dirt or contaminants, into the spa;

(C) the air induction system shall be properly sized in
accordance with the manufacturer’ s sizing specification;

(D) when installing an air blower within an enclosure
or indoors, adequate ventilation is required. The air induction
system shall be installed in accordance with the manufacturer’s
recommendations;

(E) the air blowers shall be installed in accordance
with the NEC and any federal, state or local codes;

(F) the air blower shall be accessible for inspection
and service;

(G) integral air passages shall be pressure tested at
time of manufacture to provide structural integrity to a value of one
and one-half times the intended working pressure; and,

(H) if an air blower or other means of introducing air
is provided, a manually-operated timer switch located as to require
the exiting of the spa to reset shall be provided. Such a timer shall
operate the spa blower and circulation pump and shall automatically
shut the blower and circulation pump off in 15 minutes or when
manually switched to the off position.

(f) Standards for new and existing spas. New and existing
spas shall comply with the following.

(1) First aid kits. Spas at Class A and B pools facilities
with lifeguards shall be equipped with a first-aid kit meeting OSHA
requirements. First aid kits shall be housed in a durable weather
resistant container and kept filled and ready for use (including disease
transmission barriers and cleansing kits that meet OSHA standards).
First aid kits shall be designed to treat at least 15 persons. At spas
located at Class C pools, first aid kits are recommended but not
required.

(2) Telephone. A means of summoning help in an emer-
gency and a sign shall be provided in accordance with §265.199(i)
of this title (relating to Specific Safety Features).

(3) Spas shall be provided with an enclosure as follows:

(A) a new or existing spa at a complex subject to
Health and Safety Code, Chapter 757, shall be provided with a pool
yard enclosure as required in that code; and

(B) all other new and existing spas shall be provided
with an enclosure under §265.200 of this title (relating to Pool Yard
Enclosures); or in accordance with ANSI/NSPI-2, 1992.

(4) Deck depth markers shall comply with the following.

(A) Spas shall have permanent deck depth markers
with numbers and units of measurement a minimum of four inches
high plainly and conspicuously visible from all obvious points of
entry.

(B) There shall be a minimum of two deck depth
markers per spa, regardless of spa size or shape.

(C) Deck depth markers shall be spaced at no more
than 25 foot intervals and shall be uniformly located around the
perimeter of the spa.

(D) Deck depth markers and units of measurement
shall be within 24 inches of the water edge and positioned to be
read while standing on the deck facing the water.

(E) Deck depth markers shall be positioned to be read
while standing on the deck facing the water.

(F) Deck depth markers in or on thedeck surfaces shall
be slip-resistant.

(G) Units of measurement shall either spell out "feet"
or "inches" or abbreviate "Ft.", "In." or feet and fractions of a foot. In
addition to feet and inches the depth of water may also be displayed
in meters. Units of measurement for meter depth markers may be
spelled out "meters" or abbreviated "M".

(H) Deck depth markers shall indicate the spa depth
from the design water level to the floor of the spa with a vertical
measurement taken three feet from the spa wall.

(5) Water Clarity. At a new or existing spa water clarity
shall meet the requirements of §265.203(c) of this title (relating to
Operation and Management (Operation and Management Except as
Otherwise Noted)) concerning clarity.
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(6) Temperature and thermometers. At a new and existing
spa, the maximum temperature of the water in the spa shall not
exceed 104 degrees Fahrenheit (40 degrees Centigrade). At a new or
existing spa, an unbreakable thermometer (plus or minus one degree
Fahrenheit tolerance) that is designed for use in a spa environment
shall be available for patrons and staff to monitor spa temperature.
The control for the spa temperature shall not be accessible to the spa
user. It is recommended that the operating temperature in the spa be
maintained at or below 102 degrees Fahrenheit.

(7) Maximum load limits. Maximum load limits for new
and existing spas are set forth at §265.185(e)(2) of this title.

(8) Clock. It is recommended that a functioning clock be
visible to the spa user.

(9) Signs. Signs shall be securely mounted and readily
visible to the spa user from inside the spa enclosure. Signage shall
state the following:

(A) the location of the nearest telephone or emergency
summoning device.

(B) "Do not use the spa, if the water temperature is
above 104 degrees Fahrenheit (40 degrees Centigrade)" in letters at
least one inch high;

(C) "WARNING-NO LIFEGUARD ON DUTY" with
clearly legible letters at least four inches high if no lifeguard is
required; and

(D) "CHILDREN SHOULD NOT USE SPA WITH-
OUT ADULT SUPERVISION" with clearly legible letters at least
two inches high if no lifeguard is required. The language on the
signs may impose stricter adult supervision requirements for children
using the spa.

(g) Recommendation of additional safety signage at new and
existing spas. For new and existing spas, it is recommended that
signage be located in plain view, stating the following.

(1) Do not exceed maximum number of users. The max-
imum number of users for this spa is "stated number of users follows
here."

(2) If you arepregnant, do not use thespa without medical
consultation. Do not allow small children to use the spa. Hot water
exposure limitations vary from person to person.

(3) If you suffer from heat disease, diabetes, high or
low blood pressure or other health problems, do not enter the spa
without prior medical consultation and permission from their doctor.
Overexposure to hot water may cause nausea, dizziness, and fainting.

(4) Do not use the spa while under the influence of
alcohol, narcotics, or other drugs that cause sleepiness, drowsiness,
or raise/lower blood pressure.

(5) Do not allow use of the spa by unsupervised children.

(6) Check the spa temperature before entering the spa. Do
not use the spa if the temperature is above 104 degrees Fahrenheit (40
degrees Centigrade). Lower water temperatures are recommended for
extended use (exceeding 10-15 minutes) and for young children.

(7) Enter and exit slowly.

(8) Keep all breakable objects out of the spa area.

(9) Do not place electrical appliances (telephone, radio,
tv, etc.) within five feet of the spa.

(10) Do not operate the spa during severe weather condi-
tions; e.g. electrical storms, or tornadoes.

(11) Do not use of or operate a spa if the suction outlet
cover is missing, broken or loose.

(h) Recommendation of signage in foreign language at new
and existing spas. In areas of Texas where a majority of citizens are
non-English speaking, it is recommended that signs be posted in the
predominant language, in addition to required English signage.

§265.206. Compliance: Inspections and Investigations.

(a) The department or local regulatory authority shall main-
tain the right to inspect or investigate the operation and management
of a public pool or spa or associated facilities.

(b) Advance notice of inspections or investigations by the
department or local regulatory authority is not required.

(c) A department or local regulatory representative, upon
presenting the department identification (ID) card, shall have the right
to enter at all reasonable times any area or environment, including but
not limited to the pool or spa facility, building, storage, equipment
room, or office area to inspect and investigate for compliance with
these sections, to review records, to question any person, or to locate,
to identify, and to assess the condition of pool or spa facility.

(d) A department or local regulatory representative in pur-
suance of his/her official duties is not required to notify or seek per-
mission to conduct inspections or investigations. It is a violation of
this chapter for a person to interfere with, deny, or delay an inspec-
tion or investigation conducted by a department or local regulatory
representative.

(e) Authority and responsibility for the qualifications, health
status, and personal protection of department or local regulatory rep-
resentatives resides with the department or local regulatory authority
by law. A department or local regulatory representative shall not be
impeded or refused entry in the course of his official duties by reason
of any regulatory or contractual specification.

§265.207. Enforcement.

(a) If inspections by the department or the local regulatory
authority determine that the operation or maintenance of the pool,
spa, or facility constitutes a serious health or safety hazard for the
user, the regulatory agency shall request voluntary immediate closure,
seek injunctive relief in district court, or use any other enforcement
methods available to it.

(b) Upon presentation of evidence that the deficiencies which
caused the suspension of operation have been corrected, operation
can be resumed if explicitly authorized by the regulatory authority in
writing. Such evidence may be in the form of a reinspection by the
regulatory authority, or by other evidence acceptable to the regulatory
authority.

(c) Enforcement of these standards is pursuant but not limited
to the Texas Health and Safety Code, Title 5, Subtitle A, Chapter 341,
Minimum Standards of Sanitation and Health Protection, Subchapters
E and F.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817842
Susan K. Steeg
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General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control

Subchapter A. Control of Radiation
25 TAC §289.5

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the
repeal of existing §289.5, concerning the Texas-Atomic En-
ergy Commission regulatory transfer agreement. The section
proposed for repeal adopts by reference the document titled
"Texas-AEC Regulatory Transfer Agreement."

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires that each state
agency review and consider for readoption each rule adopted
by that agency pursuant to the Government Code, Chapter
2001 (Administrative Procedure Act). Section 289.5 has been
reviewed and the department has determined that the reasons
for adopting the section no longer exist.

The document this section adopted by reference is an agree-
ment between the State of Texas and the United States Nuclear
Regulatory Commission. The Texas Radiation Control Act does
not require that it be adopted as rule. Repeal of this section
does not impact the agreement.

The department published a Notice of Intention to Review for
§289.5 as required by Rider 167 in the Texas Register (23
TexReg 9079) on September 4, 1998. No comments were
received by the department on this section.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the section
is repealed, there will be no fiscal implications for state or local
government as a result of the repeal as proposed.

Mrs. McBurney also has determined that for each year of
the first five years the section is repealed, the public benefit
anticipated as a result of repealing the section will be to
eliminate an unnecessary rule. There will be no effect on
small businesses. There are no anticipated economic costs
to persons who are required to comply with the section as
repealed. There is no anticipated impact on local employment.

Comments on the proposal may be submitted to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register.

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the

control of radiation; and §12.001, which provides the board
with the authority to adopt rules for its procedure and for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401; Health
and Safety Code, Chapter 12; and the General Appropriations
Act, House Bill 1, Article IX, Rider 167, passed by the 75th
Legislature.

§289.5. Texas-AEC Regulatory Transfer Agreement.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817820
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter B. Memoranda of Understanding
25 TAC §289.81

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the
repeal of existing §289.81, concerning the memorandum of
understanding (MOU) on in situ uranium mining between the
Texas Department of Health and the Texas Department of Water
Resources.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires that each state
agency review and consider for readoption each rule adopted
by that agency pursuant to the Government Code, Chapter
2001 (Administrative Procedure Act). Section 289.81 has been
reviewed and the department has determined that the reasons
for adopting the section no longer exist.

The appropriate provisions of this MOU have been updated
and incorporated in an MOU between the department and the
Texas Natural Resource Conservation Commission regarding
radiation control functions.

The department published a Notice of Intention to Review for
§289.81 as required by Rider 167 in the Texas Register (23
TexReg 9079) on September 4, 1998. No comments were
received by the department on this section.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the section
is repealed, there will be no fiscal implications for state or local
government as a result of the repeal as proposed.

Mrs. McBurney also has determined that for each year of the
first five years the proposed section is repealed, the public
benefit anticipated as a result of repealing the section will be
to eliminate an unnecessary rule. There will be no effect on
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small businesses. There are no anticipated economic costs
to persons who are required to comply with the section as
repealed. There is no anticipated impact on local employment.

Comments on the proposal may be submitted to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register.

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board
with the authority to adopt rules for its procedure and for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401; Health
and Safety Code, Chapter 12; and the General Appropriations
Act, House Bill 1, Article IX, Rider 167, passed by the 75th
Legislature.

§289.81. Memorandum of Understanding on In Situ Uranium Mining
between the Texas Department of Health and the Texas Department of
Water Resources.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817818
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Texas Regulations for Control of
Radiation
The Texas Department of Health (department) proposes the
repeal of existing §289.112 and new §289.205, concerning
hearing and enforcement procedures. The section proposed
for repeal adopts by reference Part 13, titled "Hearing and
Enforcement Procedures" of the Texas Regulations for Control
of Radiation (TRCR). The proposed new section incorporates
language from TRCR Part 13 that has been rewritten into Texas
Register format and includes the addition and revision of several
subsections of the section. The repeal and new section are
part of the renumbering phase in the process of rewriting the
department’s radiation rules in Texas Register format. The new
section reflects the renumbering.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires that each state
agency review and consider for readoption each rule adopted
by that agency pursuant to the Government Code, Chapter
2001 (Administrative Procedure Act). Section 289.112 has been
reviewed and the department has determined that the reasons
for adopting the section continue to exist in that a rule on this

subject is needed; however the rule needs revision as described
in this preamble.

The new section includes new language describing the process
for hearings on denials of applications. Clarifying language is
added concerning modifications, revocations or suspensions of
licenses; certificates of registration, accreditation of mammogra-
phy facilities; and industrial radiographer certification. The lan-
guage for issuing, renewing, and amending licenses to process
materials resulting in byproduct material or dispose of byproduct
material and to process radioactive waste is revised to clarify
noticing and hearing requirements. New language on severity
levels for mammography violations is included to reflect current
requirements, while examples of severity levels of violations are
deleted.

The department published a Notice of Intention to Review for
§289.112 as required by Rider 167 in the Texas Register (23
TexReg 10504) on October 9, 1998. No comments were
received by the department on this section.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the sections
are in effect, there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections as proposed.

Mrs. McBurney also has determined that for each year of the
first five years the proposed sections are in effect, the public
benefit anticipated as a result of enforcing the sections will
be to ensure that sufficient notice of certain licensing actions
is provided and to ensure continued adequate protection of
the public health and safety by having adequate hearing and
enforcement procedures for licensees and registrants. There
will be no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no anticipated impact on local
employment.

Comments on the proposal may be submitted to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register. In addition, a public meeting to accept oral
comments will be held at 2:00 p.m., Wednesday, December
16, 1998, in Conference Room N218, Texas Department of
Health, Bureau of Radiation Control, located at the Exchange
Building, 8407 Wall Street, Austin, Texas.
25 TAC §289.112

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board
with authority to adopt rules for its procedures and for the
performance of every duty imposed by law on the board, the
department and the commissioner of health.
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The repeal affects Health and Safety Code, Chapter 401; Health
and Safety Code, Chapter 12; and the General Appropriations
Act, House Bill 1, Article IX, Rider 167, passed by the 75th
Legislature.

§289.112. Hearing and Enforcement Procedures.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817821
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter D. General
25 TAC §289.205

The new section is proposed under the Health and Safety
Code, Chapter 401, which provides the Texas Board of Health
(board) with authority to adopt rules and guidelines relating
to the control of radiation; and §12.001, which provides the
board with authority to adopt rules for its procedures and for
the performance of every duty imposed by law on the board,
the department and the commissioner of health.

The new section affects Health and Safety Code, Chapter
401; Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

§289.205. Hearing and Enforcement Procedures.
(a) Purpose. This section governs the following in accor-

dance with the Texas Radiation Control Act (Act), the Texas Admin-
istrative Procedure Act, Texas Government Code, Chapter 2001, and
the Formal Hearing Procedures, Chapter 1, §§1.21-1.34 of this title
(relating to the Texas Board of Health):

(1) proceedings for the granting, denying, renewing, trans-
ferring, amending, suspending, revoking, or annulling of a:

(A) license or certificate of registration;

(B) accreditation of a mammography facility; or

(C) industrial radiographer certification;

(2) determining compliance with or granting of exemp-
tions from agency rule, order, or condition of license or certificate of
registration;

(3) assessing administrative penalties; and

(4) determining propriety of other agency orders.

(b) Definitions. The following words and terms when used
in this chapter shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Administrative penalty - A monetary penalty assessed
by the agency in accordance with the Act, §401.384, to emphasize
the need for lasting remedial action and to deter future violations.

(2) Applicant - A person seeking a license, certificate
of registration, accreditation of mammography facility, or industrial

radiographer certification, issued under the provisions of the Act and
the requirements in this chapter.

(3) Board - The Texas Board of Health.

(4) Certified industrial radiographer - An individual who
meets the definition of radiographer as stated in §289.255(c) of this
title (relating to Radiation Safety Requirements and Licensing and
Registration Procedures for Industrial Radiography).

(5) Commissioner - The Texas commissioner of health.

(6) Contested case - A proceeding in which the agency
determines the legal rights, duties, or privileges of a party after an
opportunity for adjudicative hearing.

(7) Director - The director of the radiation control pro-
gram under the agency’ s jurisdiction.

(8) Enforcement conference - A meeting held by the
agency with management of a licensee, registrant, or a certified
industrial radiographer to discuss the following:

(A) safety, safeguards, or environmental problems;

(B) compliance with regulatory, license condition, or
registration condition requirements;

(C) proposed corrective measures including, but not
limited to, schedules for implementation; and

(D) enforcement options available to the agency.

(9) Hearing - A proceeding to examine an application or
other matter before the agency in order to adjudicate rights, duties,
or privileges.

(10) Hearing examiner - An attorney selected by the
agency to conduct hearings.

(11) Interested person - A person who participates in a
hearing concerning a contested case but who is not admitted as a
party by the hearing examiner.

(12) Major amendment - An amendment to a license
issued in accordance with the requirements of §289.260 of this title
(relating to Licensing of Uranium Recovery and Byproduct Material
Disposal Facilities) that:

(A) reflects a transfer of ownership of the licensed
facility;

(B) authorizes enlargement of the licensed area beyond
the boundaries of the existing license;

(C) authorizes a change of the method specified in
the license for disposal of byproduct material as defined in the Act,
§401.003(3)(B); or

(D) grants an exemption from any provision of
§289.260 of this title.

(13) Notice of violation - A written statement of one or
more alleged infringements of a legally binding requirement. The
notice normally requires the licensee, registrant, certified mammog-
raphy system, or certified industrial radiographer to provide a written
statement describing the following:

(A) corrective steps taken by the licensee, registrant,
certified mammography system, or certified industrial radiographer,
and the results achieved;

(B) corrective steps to be taken to prevent recurrence;
and
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(C) the projected date for achieving full compliance.
The agency may require responses to notices of violation to be under
oath.

(14) Order - A specific directive contained in a legal
document issued by the agency.

(15) Party - A person designated as such by the hearing
examiner. A party may consist of the following:

(A) the agency;

(B) an applicant, licensee, registrant, accredited mam-
mography facility, or certified industrial radiographer; and

(C) any person affected.

(16) Person affected - A person who demonstrates suffer-
ing or who will suffer actual injury or economic damage and, if the
person is not a local government:

(A) is a resident of a county, or a county adjacent to
the county, in which radioactive material is or will be located; or

(B) is doing business or has a legal interest in land in
the county or adjacent county.

(17) Preliminary report - A document prepared by the
agency containing the following:

(A) a statement of facts on which the agency bases the
conclusion that a violation has occurred;

(B) recommendations that an administrative penalty be
imposed on the person charged;

(C) recommendations for the amount of that proposed
penalty; and

(D) a statement that the person charged has a right to a
hearing on the occurrence of the violation, the amount of the penalty,
or both.

(18) Radiation and Perpetual Care Fund - A fund estab-
lished in the state treasury for the purposes described in the Act,
§401.305.

(19) Requestor - A person claiming party status as a
person affected.

(20) Severity level - A classification of violations based
on relative seriousness of each violation and the significance of the
effect of the violation on the occupational or public health or safety
or the environment.

(21) Violation - An infringement of any rule, license or
registration condition, order of the agency, or any provision of the
Act.

(c) Procedures for licensing actions under the Act, §401.054.

(1) Except as provided in subsections (d)-(f) of this
section, when the agency grants, renews, denies, transfers, or amends
any specific license for the possession of radioactive materials, or
grants exemptions from rules, orders, or licenses in accordance with
the Act, the agency shall, no later than 30 days following the end of
the month in which the action was taken, submit notice of the action
for publication in the Texas Register. The action taken will remain in
full force and effect unless and until modified by subsequent action
of the agency.

(2) Any person who considers himself/herself a person
affected by an agency action described in paragraph (1) of this
subsection, (requestor) or any applicant/licensee may request a

hearing by writing the director within 30 days after the notice is
published in the Texas Register.

(A) The request for a hearing must contain the follow-
ing:

(i) name and address of the person/applicant/li-
censee who considers himself/herself affected by agency action;

(ii) identification of the subject license;

(iii) reasons why the person/applicant/licensee con-
siders himself/herself affected; and

(iv) relief sought.

(B) If the applicant/licensee or person affected is
represented by an attorney, state the name and address of the attorney.

(C) Failure to submit a written request for a hearing
within 30 days could result in denial of party status and render the
agency action final.

(3) Either the applicant/licensee or the agency may contest
the standing of a requestor as a person affected by motion filed with
the hearing examiner no later than ten days prior to the hearing. The
requestor has the burden of proof in a hearing to determine whether
the requestor is a person affected.

(4) The hearing examiner may designate parties at the
commencement of the hearing on the merits.

(5) A hearing may be scheduled by the agency regardless
of whether a request for a hearing has been received.

(d) Special procedures for issuing, renewing, or amending
byproduct material licenses in accordance with §289.260 of this title.

(1) When the agency determines that the issuance or
renewal, in accordance with §289.260 of this title, of a license to
process materials resulting in byproduct material or to dispose of
byproduct materials as defined in the Act, §401.003(B), will have a
significant impact on thehuman environment, theagency shall prepare
or secure a written analysis of the impact and make it available to the
public for written comment at least 30 days before a public hearing,
if any, on the issuance or renewal of the license.

(2) At least 30 days prior to the issuance of a new
license, renewal, or major amendment, a notice of such action will
be published in the following:

(A) Texas Register; and

(B) a newspaper published in each county in which the
proposed facility is located or, in which the proposed facility will be
located. The applicant/licensee shall do the following:

(i) pay for the publication of the newspaper no-
tice(s); and

(ii) file proof of publication required in this sub-
paragraph with the agency within 30 days of publication. An affi-
davit by the publisher accompanied by a printed copy of the notice
as published shall be conclusive evidence of publication.

(3) The notice referenced in paragraph (2) of this subsec-
tion shall contain at least the following:

(A) a statement identifying the location of the pro-
posed facility and a summary of the proposed actions;

(B) a statement regarding the availability of an envi-
ronmental analysis for the proposed facility; and
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(C) the offer of an opportunity for a hearing to any
person affected.

(4) When a hearing is requested in writing within 30 days
after publication of the notice described in paragraph (2) of this
subsection, the procedures described in subsection (c)(3) and (4) of
this section and Formal Hearing Procedures, Chapter 1, §§1.21-1.34
of this title apply. Failure to submit a written request for a hearing in
the form specified by subsection (c)(2) of this section within 30 days
may result in no hearing being held and the proposed agency action
being taken.

(5) A hearing may be scheduled by the agency regardless
of whether a request for a hearing has been received.

(e) Special procedures for issuing or renewing licenses to
process or store radioactive waste from other persons in accordance
with §289.254 of this title (relating to Licensing of Radioactive Waste
Processing and Storage Facilities).

(1) At least 30 days prior to issuance or renewal of a
license to process or store radioactive waste from other persons, in
accordance with §289.254 of this title, a notice of such action will
be published in the following:

(A) Texas Register; and

(B) a newspaper published in each county in which the
proposed facility is located or, in which the proposed facility will be
located. The applicant/licensee shall do the following:

(i) pay for the publication of the newspaper no-
tice(s); and

(ii) file proof of publication of the notice required
in paragraph (1)(B) of this subsection with the agency within 30
days of publication. An affidavit by the publisher accompanied by a
printed copy of the notice as published shall be conclusive evidence
of publication.

(2) Thenoticespecified in paragraph (1) of this subsection
shall contain at least the following:

(A) the agency’s intent to issue or renew a license in
accordance with §289.254 of this title;

(B) location of the proposed facility;

(C) in the case of a Category III storage or processing
facility, the availability of an environmental analysis for each pro-
posed activity the agency determines has a significant impact on the
human environment; and

(D) opportunity for a person affected to request a
hearing.

(3) A hearing will be held only when requested, unless
scheduled by the agency on its own motion. When a hearing is
requested in writing by a date certain as stated in the notice described
in paragraph (1) of this subsection, the procedures described in
subsection (c)(3) and (4) of this section and the Formal Hearing
Procedures, Chapter 1, §§1.21-1.34 of this title apply. Failure to
submit a written request for a hearing in the form prescribed in
subsection (c)(2) of this section on or before the stated date could
result in denial of party status and in issuance or renewal of the
license by the commissioner.

(A) Notice of the hearing shall be published in the
following:

(i) Texas Register; and

(ii) a newspaper published in each county in which
the proposed facility is located or, in which the proposed facility will
be located.

(B) Notice of the hearing shall contain the subject,
time, date, and location of the hearing.

(C) Theapplicant/licensee shall pay for the publication
of the newspaper notice(s).

(D) The applicant/licensee shall file proof of publica-
tion of the notice required in subparagraph (A)(ii) of this paragraph
with the agency at least ten days before the hearing. An affidavit by
the publisher accompanied by a printed copy of the notice as pub-
lished shall be conclusive evidence of publication.

(E) If no newspaper is published in the county or
counties in which the proposed facility is to be located, a written
copy of the notice of hearing shall be posted at the courthouse door
and five other public places in the immediate locality to be affected
for at least 30 days prior to the beginning of the hearing.

(F) The return of the sheriff or constable, or the
affidavit of any credible person made on a written copy of the notice
so posted showing the fact of the posting and filed with the agency at
least ten days prior to the hearing date shall be conclusive evidence
of posting.

(G) The applicant/licensee shall give written notice of
the hearing by certified mail, return receipt requested, to persons
shown on the current county tax records as owning property adjacent
to the proposed site. The written notice shall contain the same
information described in subparagraph (B) of this paragraph.

(i) The applicant/licensee shall furnish the agency
with a list of names and addresses of the adjacent property owners
no later than ten days before the hearing.

(ii) The list of names and addresses will be deemed
accurate and valid if obtained from the current county tax records of
the county where the adjacent property is located as of the mailing
date of the notice of hearing. The information shall be certified by
an appropriate county official.

(iii) The applicant/licensee shall certify to the mail-
ing of the notice of hearing by certified mail, and proof of mailing
to the proper address or the receipt shall be accepted at the hearing
as conclusive evidence of the fact of the mailing.

(H) Failure to comply with the provisions of subpara-
graphs (A)(ii), (E), and (G) of this paragraph may result in denial of
the license.

(f) Special procedures for amending waste licenses in accor-
dance with §289.254 of this title.

(1) If the agency amends a license to process or store
radioactive waste, in accordance with §289.254 of this title, the
amendment will take effect immediately.

(2) Notice of amendment shall be published one time in
the following:

(A) Texas Register;

(B) a newspaper of general circulation in the county
or counties in which the licensed activity is located. The licensee
shall file with the agency, within 30 days of publication, proof of
publication of the notice.

(3) Thelicensee shall pay for publication of the newspaper
notice(s).
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(4) An affidavit from the publisher accompanied by a
printed copy of the notice as published shall be conclusive evidence
of publication.

(5) The notice shall contain the following:

(A) identity of the licensee and the license amended;

(B) a concise statement of the substance of the amend-
ment; and

(C) opportunity for a person affected to request a
hearing.

(6) The agency shall notify any person who has submitted
an advance, written request to be notified of any proposed amendment
to the license. Proof of mailing to the proper address shall be
conclusive evidence of the agency’s compliance.

(7) A person who considers himself/herself a person
affected may request the agency to hold a hearing by writing the
director, in the manner provided by subsection (c)(2) of this section,
no later than 30 days after the notice is published. Failure to submit
a written request for a hearing within 30 days could result in denial
of party status and render the agency action final.

(8) Upon receipt of a request for hearing, the agency or
the licensee may follow the procedures set out in subsection (c)(3)
and (4) of this section to contest standing.

(9) Notice of a hearing on the merits shall be given in
accordance with appropriate provisions of subsection (e)(3) of this
section.

(g) Revocation of license, certificate of registration, accred-
itation of mammography facilities, or industrial radiographer certifi-
cation for fraud, misrepresentation, or mistake.

(1) A license, certificate of registration, accreditation of
mammography facility, or industrial radiographer certification may
be revoked on the grounds of fraud, misrepresentation, or mistake.

(2) Before the agency revokes a license, certificate of reg-
istration, accreditation of mammography facility, or industrial radio-
grapher certification, the agency shall give notice by personal service
or by certified mail, addressed to the last known address, of the facts
or conduct alleged to warrant the revocation by complaint, and or-
der the licensee/registrant/accredited mammography facility/certified
industrial radiographer to show cause why the license, certificate of
registration, mammography facility accreditation, or industrial radio-
grapher certification should not be revoked. The licensee, registrant,
accredited mammography facility, or certified industrial radiographer
shall be given an opportunity to request a hearing on the matter no
later than 30 days after receipt of the notice.

(h) Denial of an application for a license, certificate of
registration, accreditation of a mammography facility, or industrial
radiographer certification.

(1) When the agency contemplates denial of an appli-
cation for a license, certificate of registration, accreditation of a
mammography facility, or industrial radiographer certification, the
licensee, registrant, mammography facility seeking accreditation, or
certified industrial radiographer shall be afforded the opportunity for
a hearing. Notice of the denial shall be delivered by personal service
or certified mail, addressed to the last known address, to the licensee,
registrant, mammography facility seeking accreditation, or certified
industrial radiographer.

(2) Any applicant, licensee, registrant, mammography
facility seeking accreditation, or certified industrial radiographer

against whom the agency contemplates an action described in
paragraph (1) of this subsection may request a hearing by writing
the director within 30 days of service or date of mailing.

(A) The written request for a hearing must contain the
following:

(i) statement requesting a hearing; and

(ii) name and address of the applicant, licensee,
registrant, mammography facility seeking accreditation, or certified
industrial radiographer;

(B) Failure to submit a written request for a hearing
within 30 days will render the agency action final.

(i) Compliance procedures for licensees, registrants, accred-
ited mammography facilities, and certified industrial radiographers.

(1) A licensee, registrant, or certified industrial radiogra-
pher who commits a violation(s) will be issued a notice of violation.

(2) The terms and conditions of all licenses, certificates
of registration, and accreditation of mammography facilities shall
be subject to amendment or modification. A license, certificate of
registration, accreditation of a mammography facility, or industrial
radiographer certification may be modified, suspended, or revoked by
reason of amendments to the Act, or for violation of the Act, the
requirements of this chapter, a condition of the license, certificate of
registration, accreditation of a mammography facility, or an order of
the agency.

(3) Any license, certificate of registration, accreditation of
a mammography facility, or industrial radiographer certification may
be modified, suspended, or revoked in whole or in part, for any of
the following:

(A) any material false statement in the application or
any statement of fact required in accordance with provisions of the
Act;

(B) conditions revealed by such application or state-
ment of fact or any report, record, or inspection, or other means that
would warrant the agency to refuse to grant a license, certificate of
registration, accreditation of a mammography facility, or industrial
radiographer certification on an original application; or

(C) violation of, or failure to observe applicable terms
and conditions of the Act, this chapter, or of the license, certificate
of registration, accreditation of a mammography facility, or industrial
radiographer certification or order of the agency.

(4) If another state or federal entity takes an action such
as modification, revocation, or suspension of the license, certificate
of registration, or industrial radiographer certification, the agency
may take a similar action against the licensee, registrant, or certified
industrial radiographer.

(5) When the agency determines that the action provided
for in paragraph (8) of this subsection or subsection (j) of this section
is not to be taken immediately, the agency may offer the licensee,
registrant, or certified industrial radiographer an opportunity to attend
an enforcement conference to discuss the following with the agency:

(A) methods and schedules for correcting the viola-
tion(s); or

(B) methods and schedules for showing compliance
with applicable provisions of the Act, the rules, license or registration
conditions, or any orders of the agency.
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(6) Notice of any enforcement conference shall be deliv-
ered by personal service, or certified mail, addressed to the last known
address. An enforcement conference is not a prerequisite for the ac-
tion to be taken under paragraph (8) of this subsection or subsection
(j) of this section.

(7) Except in cases in which the public health, interest,
or safety requires otherwise, no license, certificate of registration,
accreditation of mammography facility, or industrial radiographer
certification shall be modified, suspended, or revoked unless, prior
to the institution of proceedings therefore, facts or conduct that
may warrant such action shall have been called to the attention
of the licensee, registrant, accredited mammography facility, or
certified industrial radiographer in writing, and the licensee, registrant,
accredited mammography facility, or certified industrial radiographer
shall have been accorded an opportunity to demonstrate compliance
with all lawful requirements.

(8) When the agency contemplates modification, suspen-
sion, or revocation of the license, certificate of registration, mammog-
raphy facility accreditation, or industrial radiographer certification,
the licensee, registrant, accredited mammography facility, or certified
industrial radiographer shall be afforded the opportunity for a hearing.
Notice of the contemplated action, along with a complaint, shall be
given to the licensee, registrant, accredited mammography facility, or
certified industrial radiographer by personal service or certified mail,
addressed to the last known address.

(9) Any applicant, licensee, registrant, accredited mam-
mography facility, or certified industrial radiographer against whom
the agency contemplates an action described in paragraph (8) of this
subsection may request a hearing by writing the director within 30
days of service or date of mailing.

(A) The written request for a hearing must contain the
following:

(i) statement requesting a hearing;

(ii) name, address, and identification number of the
licensee, registrant, accredited mammography facility, or certified
industrial radiographer against whom the action is being taken.

(B) Failure to submit a written request for a hearing
within 30 days will render the agency action final.

(j) Assessment of Administrative Penalties.

(1) When the agency determines that monetary penalties
are appropriate, proposals for assessment of and hearings on adminis-
trative penalties shall be made in accordance with the Act, §401.384,
and applicable sections of the Formal Hearing Procedures, Chapter
1, §§1.21-1.34 of this title.

(2) Assessment of administrative penalties shall be based
on the following criteria:

(A) the seriousness of the violation(s);

(B) previous compliance history;

(C) the amount necessary to deter future violations;

(D) efforts to correct the violation; and

(E) any other mitigating or enhancing factors.

(3) Application of administrative penalties. The agency
may impose differing levels of penalties for different severity level
violations and different classes of users as follows.

(A) Administrative penalties may be imposed for
severity level I and II violations. Administrative penalties will be
considered for severity level III, IV, and V violations when they
are combined with those of higher severity level(s) or for repeated
violations that could have been prevented by corrective action and
for which the licensee, registrant, or certified industrial radiographer
did not take effective corrective action.

(B) The following Tables IA and IB show the base
administrative penalties.
Figure: 25 TAC §289.205(j)(3)(B)

(C) Adjustments to the severity levels and percentages
in Table IB may be made for the presence or absence of the following
factors:

(i) prompt identification and reporting;

(ii) corrective action to prevent recurrence;

(iii) compliance history;

(iv) prior notice of similar event;

(v) multiple occurrences; and

(vi) negligence that resulted in or increased adverse
effects.

(D) The penalty may be in an amount not to exceed
$10,000 a day for a person who violates the Act or a rule, order,
license or registration issued under the Act. Each day a violation
continues may be considered a separate violation for purposes of
penalty assessment.

(4) TheOffice of General Counsel may conduct settlement
negotiations.

(k) Severity levels of violations for licensees, registrants, or
certified industrial radiographers.

(1) Violations for licensees, registrants, or certified indus-
trial radiographers shall be categorized by one of the following sever-
ity levels.

(A) Severity level I are violations that are most sig-
nificant and may have a significant negative impact on occupational
and/or public health and safety or on the environment.

(B) Severity level II are violations that are very
significant and may have a negative impact on occupational and/or
public health and safety or on the environment.

(C) Severity level III are violations that are significant
and which, if not corrected, could threaten occupational and/or public
health and safety or the environment.

(D) Severity level IV are violations that are of more
than minor significance, but if left uncorrected, could lead to more
serious circumstances.

(E) Severity level V are violations that are of minor
safety or environmental significance.

(2) Additional violations for mammography registrants.
Violations for mammography registrants shall be categorized by one
of the following severity levels.

(A) Severity level I violations indicate a serious non-
compliance that may adversely affect image quality or that may com-
promise the quality of mammography services.

(B) Severity level II violations indicate key quality
system requirements are being met, but there is a failure to meet
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one or more quality standards that may lead to a compromise of the
quality of mammography services.

(C) Severity level III violations indicate that the qual-
ity system requirements are being met, but minor corrective actions
are required for compliance with the quality standards.

(D) Severity level IV violations indicate that the qual-
ity system requirements and standards are being met, but minor cor-
rective actions are required for compliance.

(3) Criteria to elevate or reduce severity levels.

(A) Violations may be elevated to a higher severity
level for the following reasons:

(i) more than one violation resulted from the same
underlying cause;

(ii) a violation contributed to or was the conse-
quence of the underlying cause, such as a management breakdown or
breakdown in the control of licensed or registered activities;

(iii) a violation occurred multiple times between
inspections;

(iv) a violation was willful. This means the viola-
tion was the result of careless regard for requirements, deception, or
other indications of willfulness by the licensee/registrant or employ-
ees of the licensee/registrant, or certified industrial radiographer; or

(v) compliance history.

(B) Violations may be reduced to a lower level for the
following reasons:

(i) the licensee/registrant identified and corrected
the violation prior to the agency inspection; or

(ii) the licensee/registrant’s actions corrected the
violation and prevented recurrence.

(4) Examples of severity levels. Examples of severity
levels are available upon request to the agency.

(l) Impoundment of sources of radiation.

(1) In the event of an emergency, the agency shall have the
authority to impound or order the impounding of sources of radiation
possessed by any person not equipped to observe or failing to
observe the provisions of the Act, or any rules, license or registration
conditions, or orders issued by the agency. The agency shall submit
notice of the action to be published in the Texas Register no later
than 30 days following the end of the month in which the action was
taken.

(2) At the agency’s discretion, the impounded sources of
radiation may be disposed of by:

(A) returning the source of radiation to a properly
licensed or registered owner, upon proof of ownership, who did not
cause the emergency;

(B) releasing the source of radiation as evidence to
police or courts;

(C) returning the source of registration to a licensee
or registrant after the emergency is over and settlement of any
compliance action; or

(D) sale, destruction or other disposition within the
agency’ s discretion.

(3) If agency action is necessary to protect the public
health and safety, no prior notice need be given the owner or
possessor. If agency action is not necessary to protect the public
health and safety, the agency will give written notice to the owner
and/or the possessor of the impounded source of radiation of the
intention to dispose of the source of radiation. Notice shall be the
same as provided in subsection (i)(6) of this section. The owner or
possessor shall have 30 days from the date of personal service or
mailing to request a hearing under the Formal Hearing Procedures,
Chapter 1, §§1.21-1.34 of this title, and in accordance with subsection
(i)(7) of this section, concerning the intention of the agency. If no
hearing is requested within that period of time, the agency may take
the contemplated action, and such action is final.

(4) Upon agency disposition of a source of radiation, the
agency may notify the owner and/or possessor of any expense the
agency may have incurred during the impoundment and/or disposition
and request reimbursement. If the amount is not paid within 60 days
from the date of notice, the agency may request the Attorney General
to file suit against the owner/possessor for the amount requested. If
the owner/possessor desires to contest the amount of such charge,
the owner/possessor may request a hearing under the Formal Hearing
Procedures, Chapter 1, §§1.21-1.34 of this title and in accordance
with subsection (i)(7) of this section.

(5) If the agency determines from the facts available to
the agency that an impounded source of radiation is abandoned, with
no reasonable evidence showing its owner or possessor, the agency
may make such disposition of the source of radiation as it sees fit.

(m) Emergency orders for licenses, certificates of registration,
or certified industrial radiographers.

(1) When an emergency exists requiring immediate action
to protect the public health or safety or the environment, the agency
may, without notice or hearing, issue an order citing the existence of
such emergency and require that certain actions be taken as it shall
direct to meet the emergency. The agency shall, no later than 30 days
following the end of the month in which the action was taken, submit
notice of the action for publication in the Texas Register. The action
taken will remain in full force and effect unless and until modified
by subsequent action of the agency. These emergency orders shall
apply to licenses, certificates of registration, or certified industrial
radiographers.

(2) In addition to the requirements of paragraph (1) of
this subsection, the agency shall issue an order directing any action
and corrective measure needed to remedy or neutralize the following
emergency situations:

(A) when the agency determines that byproduct mate-
rial as defined in the Act, §401.003(3)(B), or the operation generating
the byproduct material, or that radioactive waste threatens the public
health or safety or the environment; and

(B) if the licensee managing the byproduct material,
or the operation generating the byproduct material or the radioactive
waste, is unable to correct or neutralize the threat.

(3) An emergency order takes effect immediately upon
service.

(4) Any person receiving an emergency order shall com-
ply immediately.

(5) The agency shall use any security provided by a
licensee under the Act to pay toward the costs of such actions and
corrective measures taken. If the cost of actions and corrective
measures require more funds than the security has provided, the
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agency shall request the Attorney General to seek reimbursement
from the licensee or person causing the threat.

(A) The agency may send a copy of its order specified
in this subsection to the Comptroller of Public Accounts together with
necessary documents authorizing the Comptroller of Public Accounts
to enforce security supplied by the licensee, convert the necessary
amount of security into cash, and disburse from this security in the
fund the amount necessary to pay costs of the agency actions and
corrective measures. The agency shall direct the comptroller as to
the amounts and recipients of the funds.

(B) The agency may request the Attorney General to
file suit for reimbursement if the agency uses security from the
Radiation and Perpetual Care Fund to pay for actions or corrective
measures to remedy spills or contamination by radioactive material
resulting from a violation of the Act or a rule, license, or order of
the agency.

(6) The licensee, registrant, or certified industrial radiog-
rapher shall be afforded the opportunity for a hearing on an emer-
gency order. Notice of the action, along with a complaint, shall be
given to the licensee, registrant, or certified industrial radiographer by
personal service or certified mail, return receipt requested. A hearing
shall be held on an emergency order if the person receiving the order
makes a written application to the agency for a hearing within 30
days of the order date.

(A) The hearing shall be held not less than 10 days nor
more than 20 days after receipt of the written application for hearing.

(B) At the conclusion of the hearing and after the pro-
posal for decision is made as provided in the Texas Administrative
Procedure Act, Texas Government Code, Chapter 2001, the commis-
sioner shall take one of the following actions:

(i) determine that no further action is warranted;

(ii) amend the license or certificate of registration;

(iii) revoke or suspend the license, certificate of
registration, or industrial radiographer certification;

(iv) rescind the emergency order; or

(v) issue such other order as is appropriate.

(C) The application and hearing shall not delay com-
pliance with the emergency order.

(n) Miscellaneous provisions.

(1) Computation of time. A time period established by
the requirements of this chapter shall begin on the first day after the
event that invokes the time period. When the last day of the period
falls on a Saturday, Sunday, or state or federal holiday, the period
shall end on the next day that is not a Saturday, Sunday, or state or
federal holiday. The time period shall expire at 5:00 p.m. of the last
day of the computed period.

(2) Interested person.

(A) An interested person may:

(i) make sworn or unsworn statements;

(ii) attend a hearing and may present evidence after
the presentation of evidence by the parties; or

(iii) be represented by an attorney.

(B) An interested person may not:

(i) cross-examine the witnesses of the parties;

(ii) object to evidence presented by the parties; or

(iii) appeal a decision rendered by the agency.

(C) An interested person is not responsible for sharing
the costs of the transcription of the hearing, but may purchase a
transcript.

(D) The parties may cross-examine witnesses pre-
sented by an interested person.

(E) At the discretion of the hearing examiner an
interested person may make an unsworn statement. Such statement
shall not be made a part of the record.

(3) Place of the hearing. Hearings will be held at the
agency offices in Austin unless the hearing examiner specifies another
location.

(4) Prepared testimony. The following shall apply to
written testimony of a witness:

(A) the testimony of a witness may be reduced to
writing and offered into evidence as an exhibit, provided:

(i) the witness is present and has been sworn;

(ii) the witness identifies and adopts the written
testimony as his/her own; and

(iii) all parties receive a copy of the testimony at
least ten days before its submission at the hearing.

(B) written testimony shall be subject to objection and
may be stricken by the hearing examiner. The witness shall be subject
to cross-examination.

(5) Prior testimony. Testimony and evidence presented in
the hearing to determine standing have the same weight at the hearing
on the merits if a tape recording or written transcript of the standing
hearing is available.

(6) Non-party witness and mileage fees.

(A) A witness or deponent who is not a party (or
an employee, agent, or representative of a party) and who is
subpoenaed or otherwise compelled to attend an agency hearing or a
proceeding to give a deposition, or to produce books, records, papers,
accounts, documents, or other objects necessary and proper for the
purposes of the hearing or proceeding may receive reimbursement
for transportation and other costs at rates established by the current
Appropriations Act for state employees.

(B) The person requesting the attendance of the wit-
ness or deponent must deposit with the agency the funds estimated by
the hearing examiner to accrue in accordance with subparagraph (A)
of this paragraph when filing a motion for the issuance of a subpoena
or a commission to take a deposition.

(7) Service. A return of service by the person who
performed personal service, postal return receipt, or proof of mailing
to the last known address shall be conclusive evidence of service.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817822
Susan K. Steeg
General Counsel
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Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control
Texas Department of Health (department) proposes the repeal
of §289.115 and new §289.255, concerning radiation safety
requirements and licensing and registration procedures for
industrial radiography.

General Appropriations Act, House Bill 1, Article IX, Rider 167,
passed by the 75th Legislature, requires each state agency
to review and consider for readoption each rule adopted by
that agency pursuant to the Government Code, Chapter 2001
(Administrative Procedure Act). Section 289.115 has been
reviewed and the department has determined that the reasons
for adopting the section continue to exist in that a rule on this
subject is needed; however the rule needs revision as described
in this preamble.

Section proposed for repeal adopts by reference Part 31, ti-
tled "Radiation Safety Requirements and Licensing and Reg-
istration Procedures For Industrial Radiography" of the Texas
Regulations for Control of Radiation. The proposed new sec-
tion incorporates language from Part 31 that has been rewritten
into Texas Register format and includes addition and revision of
several subsections of the section. The repeal and new section
are part of the renumbering phase in the process of rewriting
the department’s radiation rules in the Texas Register format.
The new section reflects the renumbering.

The revision incorporates industrial radiography training require-
ments that are items of compatibility with the United States Nu-
clear Regulatory Commission and as an agreement state, Texas
must adopt them. Additional options for personnel monitoring
are added. The fee for industrial radiographer certification is
raised to reflect a more accurate cost recovery by the depart-
ment. References to other sections of this chapter are clarified
to reflect the Texas Register format. Other minor grammatical
changes are made to the section for clarification.

The department published a Notice of Intention to Review for
§289.115 as required by Rider 167 in the Texas Register (23
TexReg 9079) on September 4, 1998. No comments were
received by the department on this section.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the sections
will be in effect, there will be fiscal implications for state or
local government as a result of enforcing or administering
the sections as proposed. The proposed sections will result
in an estimated increased revenue of $45,600 for industrial
radiographer certifications issued each year.

Mrs. McBurney also has determined that for each year of
the first five years the proposed sections will be in effect,
the public benefit anticipated as a result of enforcing the
sections will be to ensure that adequate radiation safety training
is provided to radiographic personnel and that equipment is
properly maintained resulting in increased public safety and
a continued safe work environment for industrial radiographic
personnel. The effects on small businesses and to persons
who are required to comply with the sections as proposed are:
an additional cost ranging from $100-$300 per new employee

for licensees and registrants to administer a written or oral
examination to demonstrate knowledge of rules, license and
certificate of registration conditions, and operating, safety and
emergency procedures if the licensee and registrant are not
already doing this; an additional cost ranging from $200-$300
per new employee for licensees and registrants to administer
a practical examination to demonstrate competence in use of
equipment if the licensee and registrant are not already doing
this; an additional cost ranging from $8-$15 per sample to
analyze the sample for depleted uranium contamination; an
additional cost of $20-$40 of employee time per sample to
collect the sample and prepare paperwork necessary to submit
the sample for analysis; an additional cost ranging from $80-
$300 per year to administer the annual refresher training; and
a cost savings ranging from $1,000-$1,600 per year due to the
increased interval for internal audits from three months to six
months. There is no anticipated impact on local employment.

Comments on the proposal may be presented to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register. In addition, a public meeting to accept oral
comments will be held at 10:00 a.m., Tuesday, December 15,
1998, in Conference Room N218, Texas Department of Health,
Bureau of Radiation Control, located at the Exchange Building,
8407 Wall Street, Austin, Texas.

Subchapter C. Texas Regulations for Control of
Radiation
25 TAC §289.115

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board the
authority to adopt rules for its procedures and the performance
of each duty imposed by law on the board, the department, and
the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401; Health
and Safety Code, Chapter 12; and the General Appropriations
Act, House Bill 1, Article IX, Rider 167, passed by the 75th
Legislature.

§289.115. Radiation Safety Requirements and Licensing and Regis-
tration Procedures for Industrial Radiography.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817823
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
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For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter F. License Regulations
25 TAC §289.255

The new section is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board the
authority to adopt rules for its procedures and the performance
of each duty imposed by law on the board, the department, and
the commissioner of health.

The new section affects Health and Safety Code, Chapter
401; Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

§289.255. Radiation Safety Requirements and Licensing and Regis-
tration Procedures For Industrial Radiography.

(a) Purpose.

(1) The requirements in this section establish radiation
safety requirements and licensing and registration procedures for us-
ing sources of radiation for industrial radiography and for certification
of industrial radiographers.

(2) The requirements in this section apply to licensees and
registrantswho possesssources of radiation for industrial radiography,
including radiation machines, accelerators, and sealed radioactive
sources.

(3) Each licensee and registrant is responsible for ensuring
compliance with this chapter, license and registration conditions, and
orders of the agency.

(4) Each licensee and registrant is also responsible for
ensuring that radiographic personnel performing activities under
a license or registration comply with this chapter, license and
registration conditions, and orders of the agency.

(b) Scope.

(1) The requirements of this section are in addition to and
not in substitution for other applicable requirements of this chapter.

(2) The requirements of §289.251 of this title (relating to
Exemptions, General Licenses, and General License Acknowledge-
ments), §289.252 of this title (relating to Licensing of Radioactive
Material), and §289.257 of this title (relating to Packaging and Trans-
portation of Radioactive Material) apply to licensees subject to this
section.

(3) The requirements of §289.226 of this title (relating
to Registration of Radiation Machine Use and Services) apply to
registrants subject to this section.

(4) The requirements of §289.119 of this title (relating
to Radiation Safety Requirements for Particle Accelerators) apply to
certain persons using accelerators subject to this section.

(5) The requirements of the following sections of this
chapter apply to all licensed and registered industrial radiographic
operations:

(A) §289.201 of this title (relating to General Provi-
sions);

(B) §289.202 of this title (relating to Standards for
Protection Against Radiation);

(C) §289.203 of this title (relating to Notices, Instruc-
tions, and Reports to Workers; Inspections);

(D) §289.204 of this title (relating to Fees for Certifi-
cates of Registration, Radioactive Material(s) Licenses, Emergency
Planning and Implementation, and Other Regulatory Services); and

(E) §289.205 of this title (relating to Hearing and
Enforcement Procedures).

(c) Definitions. The following words and terms, when used
in this section, shall have the following meaning unless the context
clearly indicates otherwise.

(1) Additional authorized use/storage site - Authorized
use/storage locations specifically named on a license or certificate of
registration other than themain sitespecified on alicenseor certificate
of registration or other than temporary job sites.

(2) ANSI - American National Standards Institute.

(3) Annual refresher safety training - A review conducted
or provided by the licensee or registrant for its employees on radiation
safety aspects of industrial radiography. The review may include,
as appropriate, the results of internal audits, new procedures or
equipment, new or revised regulations, accidents or errors that have
been observed, and should also provide opportunities for employees
to ask safety questions.

(4) Associated equipment - Equipment that is used in
conjunction with aradiographic exposuredevice to make radiographic
exposures that drives, guides, or comes in contact with the source,
(such as, guide tube, control tube, control cable (drive cable),
removable source stop, "J" tube and collimator when it is used as
an exposure head).

(5) Cabinet x-ray system - An x-ray system with the x-
ray tube installed in an enclosure independent of existing architectural
structures except the floor on which it may be placed. An x-ray tube
used within a shielded part of a building, or x-ray equipment that
may temporarily or occasionally incorporate portable shielding, is
not considered a cabinet x-ray system. The cabinet x-ray system is
intended to:

(A) contain at least that portion of a material being
irradiated;

(B) provide radiation attenuation; and

(C) exclude personnel from its interior during genera-
tion of radiation.

(6) Certifiable cabinet x-ray system - An existing uncerti-
fied x-ray system that has been modified to meet the certification
requirements specified in 21 Code of Federal Regulations (CFR)
1020.40.

(7) Certification identification (ID) card - The document
issued by the agency to individuals who have completed the require-
ments stated in subsection (m)(2)(A) of this section.

(8) Certified cabinet x-ray system - An x-ray system that
has been certified in accordance with 21 CFR 1010.2 as being
manufactured and assembled on or after April 10, 1975, according to
the provisions of 21 CFR 1020.40.

(9) Certifying entity - An independent certifying organi-
zation meeting the requirements in Appendix A of 10 CFR Part 34
or an agreement state meeting the requirements in Appendix A, Parts
II and III of 10 CFR Part 34.
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(10) Collimator - A small radiation shield that is placed
on the end of a guide tube or directly onto a radiographic exposure
device to restrict the sizeof the radiation beam when thesealed source
is cranked into position to make a radiographic exposure.

(11) Control cable (drive cable) - The cable that is
connected to the source assembly and used to drive the source from
and return it to the shielded position.

(12) Control mechanism (drive mechanism) - A device
that enables the source assembly to be moved from and returned to
the shielded position. A drive mechanism is also known as a crank
assembly.

(13) Control tube - A protective sheath for guiding the
drive cable. The control tube connects the drive mechanism to the
radiographic exposure device.

(14) Crank-out device - The drive cable, control tube, and
drive mechanism used to move the sealed source to and from the
shielded position to make an industrial radiographic exposure.

(15) Enclosed radiography - Industrial radiography con-
ducted in an enclosed cabinet or room and including shielded-room
radiography.

(16) Exposure head - A device that locates the gamma
radiography sealed source in the selected working position. An
exposure head is also known as a source stop.

(17) Fluoroscopic imaging assembly - A subsystem in
which x-ray photons produce a fluoroscopic image. It includes the
image receptors such as the image intensifier and spot-film device,
electrical interlocks, if any, and structural material providing linkage
between the image receptor and source assembly.

(18) GED - General educational development.

(19) Guide tube - A flexible or rigid tube, such as a "J"
tube, for guiding the source assembly and the attached control cable
from the exposure device to the exposure head. The guide tube may
also include the connections necessary for attachment to the exposure
device and to the exposure head.

(20) Independent certifying organization - An independent
organization that meets all of the criteria of Appendix A of 10 CFR
Part 34.

(21) Industrial radiography (radiography) - A nondestruc-
tive testing method using ionizing radiation, such as gamma rays or x
rays, to make radiographic images for the purpose of detecting flaws
in objects without destroying them.

(22) Lay-barge radiography - Industrial radiography per-
formed on any water vessel used for laying pipe.

(23) Lock-out survey - A radiation survey performed to
determine that a sealed source is in its fully shielded position before
moving the radiographic exposure device or source changer to a
different temporary job site or before securing the radiographic
exposure device or source changer against unauthorized removal.

(24) Offshore - Within the territorial waters of the state
of Texas. The territorial waters of Texas extend to the three marine
league line or nine nautical miles from the Texas coast.

(25) On-the-job training - Experience in all of the areas
considered to be directly involved in the radiography process.
The hours of on-the-job training do not include safety meetings,
classroom training, travel, darkroom activities, film development and
interpretation, or use of a cabinet x-ray unit.

(26) Permanent radiographic installation - An enclosed
shielded room, cell, or vault, not located at a temporary jobsite, in
which radiography is performed and meets the criteria of subsection
(j) of this section.

(27) Permanent storage site - Any location that is specifi-
cally named on a license or certificate of registration and that is used
only for storage of sources of radiation.

(28) Personal supervision - Guidance and instruction
provided to a radiographer trainee by a radiographer trainer who
is present at the site, in visual contact with the trainee while the
trainee is using sources of radiation, associated equipment, and survey
meters, and in such proximity that immediate assistance can be given
if required.

(29) Pipeliners - A directional beam radiographic expo-
sure device.

(30) Platform radiography - Industrial radiography per-
formed on an offshore platform or other structure over a body of
water.

(31) Practical examination - A demonstration through
practical application of the safety rules and principles in industrial
radiography including use of all appropriate equipment and proce-
dures.

(32) Radiation safety officer (RSO) - An individual named
by the licensee or registrant who has a knowledge of, responsibility
for, and authority to enforce appropriate radiation protection rules,
standards, and practices on behalf of the licensee or registrant and
who meets the requirements of subsection (m)(4) of this section.

(33) Radiographer - Any individual who has successfully
completed the training, testing, and documentation requirements of
subsection (m)(2)(A) of this section and who is responsible to the
licensee or registrant for assuring compliance with the requirements
of the agency’s regulations and conditions of the license or certificate
of registration. These individuals may be referred to as certified
industrial radiographers or certified radiographers. The individual
may also:

(A) perform industrial radiographic operations; or

(B) be in attendance at the site where the sources of
radiation are being used.

(34) Radiographer certification - Written approval re-
ceived from a certifying entity stating that an individual has satisfac-
torily met certain established radiation safety, testing, and experience
criteria.

(35) Radiographer trainee - Any individual who has
successfully completed the training and documentation requirements
of subsection (m)(1)(A) of this section and who must use sources of
radiation and related handling tools or radiation survey instruments
under the personal supervision of a radiographer trainer.

(36) Radiographer trainer - A radiographer who instructs
and supervises radiographer trainees during on-the-job training and
who meets the requirements of subsection (m)(3) of this section.

(37) Radiographic exposure device - Any instrument con-
taining a sealed source that is used to make a radiograph (e.g., cam-
era).

(38) Radiographic operations - All activities associated
with the presence of x-ray machines or radioactive sources in a
radiographic exposure device during the use of the machine or device
or transport (except when being transported by a common or contract
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transport). Radiographic operations include surveys to confirm the
adequacy of boundaries, setting up equipment, and any activity inside
restricted area boundaries.

(39) Radiographic personnel - Any radiographer, radiog-
rapher trainer, or radiographer trainee.

(40) Residential location - Any area where structures are
located in which people lodge or live, and the grounds on which
these structures are located including, but not limited to, houses,
apartments, condominiums, and garages.

(41) S-tube - A tube through which the radioactive source
travels when inside a radiographic exposure device.

(42) Shielded position - The location within the radio-
graphic exposure device or source changer where the sealed source
is secured and restricted from movement.

(43) Shielded-room radiography - Industrial radiography
conducted in a room shielded so radiation levels at every location on
the exterior meet the limitations specified in §289.202(n) of this title.
A shielded room is also known as a bay or bunker.

(44) Source assembly (pigtail) - An assembly that consists
of the sealed source and a connector that attaches the source to the
control cable. The source assembly may also include a ball stop used
to secure the source in the shielded position.

(45) Source changer - A device designed and used to
replace sealed sources in radiographic exposure devices, including
those used to transport and store sealed sources.

(46) Storage area - Any location, facility, or vehicle that
is used to store and secure a radiation machine, radiographic exposure
device, a storage container, or a sealed source when it is not used for
radiographic operations. Storage areas are locked or have a physical
barrier to prevent accidental exposure, tampering, or unauthorized
removal of the machine, device, container, or source.

(47) Storage container - A device in which the sealed
source is secured and stored.

(48) Storage facility - A structure designed to house one
or more sources of radiation to provide security and shielding at a
permanent storage site. A storage facility is also known as a vault.

(49) Temporary job site - Any location where industrial
radiography is performed other than the specific use location(s) listed
on a license or certificate of registration. If use of sources of radiation
is authorized at a temporary job site, storage incident to that use is
also authorized.

(50) Trainee status card - The document issued by the
agency following completion of the requirements of subsection
(m)(1)(A) of this section.

(51) Transport container - A package that is designed
to provide radiation safety and security when sealed sources are
transported and meets all applicable requirements of the United States
Department of Transportation (DOT).

(52) Underwater radiography - Industrial radiography per-
formed when the radiographic exposure device and/or related equip-
ment are beneath the surface of the water.

(d) Exemptions.

(1) Uses of certified and certifiable cabinet x-ray systems
are exempt from the requirements of this section except for the
requirements of subsections (b)(3) and (5) and (u)(6)(C)-(E) and
(7)(A) of this section.

(2) Industrial uses of hand-held light intensified imaging
devices are exempt from the requirements in this section if the
exposure level 18 inchesfrom thesourceof radiation to any individual
does not exceed 2 millirem per hour (mrem/hr) (0.02 millisievert
per hour (mSv/hr)). Devices with exposure levels that exceed the 2
mrem/hr (0.02 mSv/hr) level shall meet the applicable requirements
of this section and §289.252 of this title or §289.226 of this title, as
applicable.

(3) Radiation machines determined by the agency to
constitute a minimal threat to human health and safety in accordance
with §289.201(q)(2) of this title, are exempt from the requirements
in this section except for the requirements of paragraph (1) of this
subsection.

(4) Facilities which utilize radiation machines for indus-
trial radiography at permanent radiographic installations only are ex-
empt from the requirements of this subsection except for the re-
quirements of subsections (m)(1)(A) and (u)(6)(A), (B), (E) and
(7)(A). The individual operating radiation machines at permanent ra-
diographic installations must successfully complete a course of at
least 40 hours on the applicable subjects outlined in subsection (y)(1)
of this section. This exemption does not include accelerators.

(e) Receipt, transfer, and disposal of sources of radiation and
devices using depleted uranium (DU) for shielding. Each licensee
and registrant shall make and maintain records showing the receipt,
transfer, and disposal of sources of radiation and devices using DU
for shielding in accordance with subsection (w)(1) of this section.

(f) Radiation survey instruments.

(1) Each licensee and registrant shall have a sufficient
number of calibrated, appropriate, and operable radiation survey
instruments at each location where sources of radiation are present to
perform the radiation surveys required by this section and §289.202(f)
of this title. These radiation survey instruments shall be capable of
measuring a range from 2 mrem/hr (0.002 mSv/hr) through 1 rem per
hour (rem/hr) (0.01 sievert per hour (Sv/hr)).

(2) Each radiation survey instrument shall be calibrated:

(A) by a person licensed or registered by the agency,
another agreement state, or the NRC to perform such service;

(B) at energies appropriate for the licensee’ s or regis-
trant’ s use;

(C) at intervals not to exceed six months and after each
instrument servicing other than battery replacement;

(D) at two points located approximately one-third and
two-thirds of full-scale on each scale for linear scale instruments; for
logarithmic scale instruments, at mid-range of each decade, and at
two points of at least one decade; and for digital instruments, at three
points between 2 and 1,000 mrem/hr (0.02 and 10 mSv/hr); and

(E) to demonstrate an accuracy within plus or minus
20% of the true radiation level at each point checked.

(3) Each radiation survey instrument shall be checked
with a radiation source at the beginning of each day of use and at the
beginning of each work shift to ensure it is operating properly.

(4) Records of the calibrations required by paragraph (2)
of this subsection shall be maintained in accordance with subsection
(w)(2) of this section.

(g) Quarterly inventory.
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(1) Each licensee and registrant shall perform a physical
inventory at intervals not to exceed three months to account for
all sources of radiation and for devices containing DU received or
possessed.

(2) Records of the quarterly inventories required by para-
graph (1) of this subsection shall be made and maintained for agency
inspection in accordance with subsection (w)(3) of this section.

(h) Utilization logs.

(1) Each licensee and registrant shall make and maintain
current logs of the use, removal, and return to storage of each source
of radiation. The information shall be recorded in the log when
the source is removed from and returned to storage. The logs shall
include:

(A) a unique identification, for example, the serial
number, of the following:

(i) each radiation machine;

(ii) each radiographic exposure device containing a
sealed source or transport and storage container in which the sealed
source is located; and

(iii) each sealed source;

(B) the name of the radiographer using the source of
radiation;

(C) the location(s) and date(s) where each source of
radiation is used;

(D) the date(s) each source of radiation is removed
from storage and returned to storage; and

(E) for permanent radiographic installations, the
date(s) each radiation machine is energized.

(2) Utilization logs may be kept on BRC Form 255-
2, Utilization Log, or on clear, legible records containing all the
information required by paragraph (1) of this subsection.

(3) Records of utilization logs shall be made and main-
tained for agency inspection in accordance with subsection (w)(15)
of this section.

(i) Inspection and maintenance of radiation machines, radio-
graphic exposure devices, transport and storage containers, associated
equipment, source changers, and survey instruments.

(1) Each day of use the radiographer shall:

(A) perform visual and operational checks on radiation
machines, survey instruments, radiographic exposure devices, trans-
port and storage containers, associated equipment and source chang-
ers to ensure that:

(i) the equipment is in good working condition;

(ii) the sources are adequately shielded in radio-
graphic exposure devices; and

(iii) required labeling is present and legible.

(B) determine the survey instrument is responding
using check sources or other appropriate means; and

(C) remove the equipment from service until repaired
if equipment problems are found.

(2) Each licensee and registrant shall have written proce-
dures for the following:

(A) inspection and routine maintenance of radiation
machines, radiographic exposure devices, source changers, associated
equipment, transport and storagecontainers, and survey instrumentsat
intervals not to exceed three months to ensure the proper functioning
of components important to safety. All appropriate components shall
be maintained in accordance with manufacturers’ specifications. Ra-
diation machines, radiographic exposure devices, transport containers
and source changers being stored are exempted from this requirement
provided that each radiation machine, radiographic exposure device,
transport container, or source changer is inspected and repaired prior
to being returned to service. This program shall cover, as a minimum,
the items listed in subsection (y)(2) of this section; and

(B) inspection and maintenance necessary to maintain
the Type B packaging used to transport radioactive material. The
inspection and maintenance program must include procedures to
assurethat Type B packagesareshipped and maintained in accordance
with the certificate of compliance or other approval.

(3) Records of equipment problems and of any mainte-
nance performed in accordance with paragraph (1) of this subsection
shall be made and maintained in accordance with subsection (w)(4)
of this section.

(j) Permanent radiographic installations.

(1) Permanent radiographic installations shall have high
radiation area entrance controls as described in §289.202(s)(1)-(4)
of this title or if applicable, the Texas Regulations for Control of
Radiation (TRCR) Part 35, § §35.8 and 35.9, as adopted by reference
in §289.119 of this title (relating to Radiation Safety Requirements
for Particle Accelerators).

(2) The entrance controls shall be tested for proper
operation at the beginning of each day of equipment use.

(3) The alarm system shall be tested for proper operation
with a source of radiation each day before the installation is used for
radiographic operations. The test shall include a check for the visible
and/or audible signals.

(4) Entrance control devices that reduce theradiation level
upon entry (designated in paragraph (1) of this subsection) shall be
tested monthly.

(5) If an entrance control device or alarm is operating
improperly, it shall be immediately labeled as defective and repaired
within seven calendar days. The facility may continue to be used
during this seven-day period, provided the licensee or registrant
implements the continuous surveillancerequirementsof subsection (r)
of this section, ensures that radiographic personnel use an alarming
ratemeter, and complies with the requirements of subsection (v)(7)(G)
of this section.

(6) Records of the tests and repairs required by this sub-
section shall be made and maintained in accordance with subsection
(w)(5) of this section.

(k) Notification of incidents.

(1) The agency shall be notified of the loss or theft
of sources of radiation, overexposures, and excessive levels in
accordance with §289.202(ww)-(yy), and (bbb) of this title.

(2) In addition, each licensee or registrant shall submit
a written report within 30 days to the agency whenever one of the
following events occurs:

(A) a source assembly cannot be returned to the fully-
shielded position and properly secured;
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(B) the source assembly becomes unintentionally dis-
connected from the control drive cable;

(C) any component critical to safe operation of the
radiographic exposure device fails to properly perform its intended
function;

(D) an indicator on a radiation machine fails to show
that radiation is being produced;

(E) an exposure switch on a radiation machine fails to
terminate production of radiation when turned to the off position; or

(F) a safety interlock fails to terminate x-ray produc-
tion.

(3) The licensee or registrant shall include the following
information in each report submitted in accordance with paragraph
(2) of this subsection:

(A) a description of the equipment problem;

(B) cause of each incident, if known;

(C) manufacturer and model number of equipment
involved in the incident;

(D) manufacturer and model and serial number of
equipment involved in the incident;

(E) location, time, and date of the incident;

(F) actions taken to establish normal operations;

(G) corrective actions taken or planned to prevent
recurrence; and

(H) names of personnel involved in the incident.

(l) Reciprocity.

(1) All reciprocal recognition of licenses or certificates
of registration by the agency will be granted in accordance with
§289.226(r) of this title or §289.252(s) of this title.

(2) Reciprocal recognition by the agency of an individual
radiographer certification will be granted provided that:

(A) the individual holds a valid certification in the
appropriate category and class issued by a certifying entity, as defined
in subsection (c) of this section;

(B) the requirements and procedures of the certifying
entity issuing the certification afford the same or comparable certifi-
cation standards as those afforded by subsection (m)(2)(A)(i)-(iv) of
this section; and

(C) the individual submits a legible copy of the certi-
fication to the agency prior to entry into Texas.

(3) Enforcement actions with the agency, another agree-
ment state, or the NRC or sanctions by an independent certifying
entity may be considered when reviewing a request for reciprocal
recognition from a licensee, registrant, or certified radiographer.

(4) Certified radiographers who are granted reciprocity
by the agency shall maintain the certification upon which the
reciprocal recognition was granted, or prior to the expiration of such
certification, shall meet the requirements of subsection (m)(2)(A) of
this section.

(m) Requirements for qualifications of radiographic person-
nel.

(1) Radiographer trainee. No licensee or registrant shall
permit any individual to act as a radiographer trainee until the
individual possesses a current agency-issued trainee status card.

(A) To obtain an agency-issued trainee status card, the
licensee, registrant, or the individual must document to the agency on
BRC Form 255-E or equivalent that such individual has successfully
completed a course of at least 40 hours on the applicable subjects
outlined in subsection (y)(1) of this section. The course must be one
accepted by the agency, another agreement state, or the NRC.

(B) The trainee must carry a copy of the completed
BRC Form 255-E, in the interim period after submitting documen-
tation to the agency and before receiving a trainee status card. The
copy of the completed BRC Form 255-E that was submitted to the
agency may be used in lieu of the trainee status card for a period of
60 days from the date recorded by the trainee on the documentation.

(C) The individual shall notify the agency by tele-
phone, telegram, telefacsimile, electronic media transmission, or in
writing of the need for a replacement trainee status card. The indi-
vidual shall carry a copy of documentation of the request while per-
forming industrial radiographic operations until a replacement trainee
status card is received from the agency.

(2) Radiographer. No licensee or registrant shall permit
any individual to act as a radiographer until the individual carries a
valid radiographer certification. To obtain aradiographer certification,
an individual must comply with subsection (p)(1) of this section and
the following:

(A) the licensee, registrant, or the individual must
document to the agency on BRC Form 255-R or equivalent that such
individual:

(i) has completed the requirements of paragraph
(1)(A) of this subsection;

(ii) has completed on-the-job training as a radiog-
rapher trainee supervised by one or more radiographer trainers au-
thorized on a license or certificate of registration;

(I) The radiographer trainee must carry a radio-
grapher trainee status card in accordance with paragraph (1) of this
subsection while obtaining the on-the-job training specified in sub-
clauses (II)-(VII) of this clause.

(II) The on-the-job training shall include at least
200 hours of active participation in radioactive materials industrial
radiographic operations or 120 hours of active participation in x-ray
industrial radiographic operations.

(III) Individuals performing industrial radiogra-
phy utilizing radioactive materials and x rays must complete both
segments (320 hours) of on-the-job training.

(IV) The hours of on-the-job training do not in-
clude safety meetings, classroom training, travel, darkroom activities,
film development and interpretation, or use of a cabinet x-ray unit.

(V) One year of documented experience or on-
the-job training as authorized by another agreement state or the NRC
may be substituted for subclauses (II)or (III) of this clause. The
documentation must be submitted to the agency on BRC Form 255-
OOS or equivalent.

(VI) The trainee shall be under the personal
supervision of a radiographer trainer whenever a radiographer trainee:

(-a-) uses radiation machines, radiographic
exposure devices, or associated equipment; or
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(-b-) performs radiation surveys required by
subsection (v)(8) of this section to determine that the sealed source
has returned to the shielded position after an exposure or the radiation
machine has stopped producing radiation.

(VII) The personal supervision shall include the
following.

(-a-) The radiographer trainer’ s physical
presence at the site where the sources of radiation are being used;

(-b-) The availability of the radiographer
trainer to give immediate assistance if required; and

(-c-) The radiographer trainer’ s direct obser-
vation of the trainee’ s performance of the operations referred to in
this section.

(iii) has successfully completed within the last five
years the appropriate agency-administered examination prescribed
in subsection (o)(2) of this section or the appropriate examination
of another certifying entity that affords the same or comparable
certification standards as those afforded by this clause and clauses
(i), (ii) and (iv) of this subparagraph; and

(iv) possesses a current certification ID card issued
in accordance with subsection (p)(1) of this section or by another
certifying entity that affords the same or comparable certification
standards as those afforded by this clause and clauses (i)-(ii i) of this
subparagraph.

(B) Reciprocal recognition by the agency of an indi-
vidual radiographer certification may be granted according to subsec-
tion (l)(2) and (3) of this section:

(C) Oncean individual has completed the requirements
of paragraph (2)(A)(iv) of this subsection, the licensee or registrant
is not required to submit the documentation referenced in paragraph
(2)(A)(i) and (ii) of this subsection.

(3) Radiographer trainer. No licensee or registrant shall
permit any individual to act as a radiographer trainer until:

(A) it has been documented to the agency on BRC
Form 255-T or equivalent that such individual has:

(i) met the radiographer certification requirements
of paragraph (2)(A) of this subsection; and

(ii) one year of documented experience as a certi-
fied radiographer.

(B) such individual is named on the specific license or
certificate of registration issued by the agency and under which the
individual is acting as a radiographer trainer; and

(C) determination is made by the agency that the
individual is not currently under order from the agency prohibiting
the individual from acting as a radiographer trainer.

(4) RSO for radiography.

(A) A RSO shall be designated on every industrial
radiography license and certificate of registration issued by the
agency.

(B) The RSO’s qualifications shall be submitted to the
agency and shall include as a minimum:

(i) possession of a high school diploma or a certifi-
cate of high school equivalency based on the GED test;

(ii) completion of the training and testing require-
ments of paragraph (1)(A) and (2)(A)(ii) and (iii) of this subsection;
and

(iii) two years of documented radiation protection
experience, including knowledge of industrial radiographic operations
with at least 40 hours of active participation in industrial radiographic
operations.

(C) The specific duties of the RSO include, but are not
limited to, the following:

(i) establishing and overseeing operating, safety,
emergency, and as low as reasonably achievable (ALARA) proce-
dures, and to review them regularly to ensure that the procedures are
current and conform with the requirements of this chapter;

(ii) overseeing and approving all phases of the
training program for radiographic personnel so that appropriate and
effective radiation protection practices are taught;

(iii) ensuring that required radiation surveys and
leak tests are performed and documented in accordance with this
chapter, including any corrective measures when levels of radiation
exceed established limits;

(iv) ensuring that personnel monitoring devices are
calibrated and used properly by occupationally-exposed personnel;

(v) ensuring that timely notifications to employees
are made as required by §289.203 of this title;

(vi) ensuring that timely notifications to the agency
are made as required by this section and §289.202 of this title;

(vii) ensuring that any required interlock switches
and warning signals are functioning and that radiation signs, ropes,
and barriers are properly posted and positioned;

(viii) investigating, determining the cause, taking
steps to prevent the recurrence, and reporting to the agency each:

(I) known or suspected case of radiation expo-
sure to an individual or radiation level detected in excess of limits
established by this chapter; and

(II) theft or loss of source(s) of radiation.

(ix) having a thorough knowledge of management
policies and administrative procedures of the licensee or registrant;

(x) assuming control and having the authority to
institute corrective actions including shutdown of operations when
necessary in emergency situations or unsafe conditions;

(xi) maintaining records as required by this chapter
in accordance with subsection (w) of this section;

(xii) ensuring the proper storing, labeling, transport,
and use of exposure devices and sources of radiation;

(xiii) ensuring that inventory and inspection and
maintenance programs are performed in accordance with subsections
(g) and (i) of this section;

(xiv) ensuring that personnel are complying with
the requirements of this chapter and the conditions of the license
or the certificate of registration; and

(xv) ensuring that the operating, safety, and emer-
gency procedures of the licensee or registrant are met in accordance
with subsections (u)(4)(A)-(D) and (G) and (v)(7)(A)-(D) and (I) of
this section.

(n) Additional qualification requirements.
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(1) No licensee or registrant shall permit any individual
to act as a radiographer trainee, radiographer, radiographer trainer, or
RSO until such individual has:

(A) received copies of and demonstrated an under-
standing of the following by successful completion of a written or
oral examination administered by the licensee or registrant covering
this material:

(i) the requirements contained in this section and
the applicable requirements of §289.201 of this title, §289.202 of this
title, §289.203 of this title, and §289.257 of this title;

(ii) the appropriate conditions of the license(s) and
certificate(s) of registration;

(iii) the licensee’ s or registrant’ s operating, safety,
and emergency procedures; and

(B) demonstrated competence in the use of sources
of radiation, radiographic exposure devices, associated equipment,
related handling tools, and radiation survey instruments, that may
be employed in industrial radiographic assignments by successful
completion of a practical examination administered by the licensee
or registrant covering such use.

(2) Records of the administration of and the examinations
required by paragraph

(1) of this subsection shall be made and maintained for
agency inspection in accordance with subsection (w)(7) of this
section.

(o) Application and fee for radiographer certification exami-
nations.

(1) Application.

(A) An application for taking the examination shall be
on forms prescribed and furnished by the agency.

(B) The non-refundable application fee for examina-
tion shall be $25.

(C) The appropriate fee shall be submitted with the ap-
plication when filing with the agency.

(D) The application and the non-refundable fee shall
be submitted to the agency on or before the dates specified by the
agency.

(2) Examination. The examination shall be given for the
purpose of determining the qualifications of applicants.

(A) The scope of the examination and the methods
of procedure, including determination of the passing score, shall be
prescribed by the agency. The examination will assess the applicant’s
knowledge to safely use sources of radiation and related equipment
and the applicant’ s knowledge of this section, §289.201 of this title,
and §289.202 of this title.

(B) The examination will be administered by the
agency or persons authorized by the agency.

(C) A candidate failing an examination may apply for
re-examination in accordance with paragraph (1) of this subsection
and will be re-examined. A candidate shall not retake the same
version of the agency-administered examination.

(D) The examination will be held at times and dates at
locations designated by the agency. The examination shall normally
be offered once each month. Times, dates, and locations of the
examination will be furnished by the agency.

(E) The examination will be in the English language.

(F) To take the examination, an individual shall have
a photo identification card, such as a driver’s license, at the time of
the examination.

(G) Calculators will be permitted during the examina-
tion. However, calculators or computers with preprogrammed data or
formulas, including exposure calculators, will not be permitted during
the examination.

(H) The examination will be a "closed-book" exami-
nation.

(I) Any individual observed by an agency proctor to
be compromising the integrity of the examination shall be required
to surrender the examination, the answer sheet, and all scratch paper.
Such individual will not be allowed to complete the examination, will
forfeit the examination fee, and will leave the examination site to
avoid disturbing other examinees. Such individual must wait 90 days
before taking a new examination and must resubmit a new application
and a $25 non-refundable examination fee.

(J) Examination material shall be returned to the
agency at the end of the examination. No photographic or other
copying of examination questions or materials shall be permitted.
Disclosure by any individual of the contents of any examination prior
to its administration is prohibited.

(K) The names and scores of individuals taking the
examination shall be a public record.

(p) Radiographer certification.

(1) An application for radiographer certification shall be
on BRC Form 255- R, BRC Form 255-OOS, or equivalent.

(A) The non-refundable fee for radiographer certifica-
tion shall be $100.

(B) The appropriate fee shall be submitted with the
application when filing with the agency.

(2) A certification ID card shall be issued to each indi-
vidual who successfully completes the requirements of subsection
(m)(2)(A)(i)-(iii) of this section.

(A) Each individual’ s certification ID card shall con-
tain the individual’s photograph. The agency will take the photograph
at the time the examination is administered.

(B) The certification ID card remains the property of
the agency and may be revoked or suspended under the provisions of
paragraph (4) of this subsection.

(C) Any individual who needs to replace a certification
ID card shall submit to the agency a written request for a replacement
certification ID card, stating the reason a replacement certification
ID card is needed. A non-refundable fee of $35 shall be paid to
the agency for each replacement of a certification ID card. The
prescribed fee shall be submitted with the written request for a
replacement certification ID card. The individual shall carry a copy of
the request while performing industrial radiographic operations until
a replacement certification ID card is received from the agency.

(D) Each certification ID card is valid for a period of
five years, unless revoked or suspended in accordance with paragraph
(4) of this subsection. Each certification ID card expires at the end
of the day, in the month and year stated on the certification ID card.

(3) Renewal of a radiographer certification.
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(A) Applications for examination to renew a radiogra-
pher certification shall be filed in accordance with subsection (o)(1)
of this section.

(B) The examination for renewal of a radiographer
certification shall be administered in accordance with subsection
(o)(2) of this section.

(C) A renewal certification ID card shall be issued in
accordance with paragraph (2) of this subsection.

(4) Suspension or revocation of a radiographer certifica-
tion.

(A) Any radiographer who violates the requirementsof
this chapter, or provides any material false statement in theapplication
or any statement of fact required in accordance with this chapter, may
be required to show cause at a formal hearing why the radiographer
certification should not be suspended or revoked in accordance with
§289.205 of this title.

(B) When an agency order has been issued for an in-
dustrial radiographer to cease and desist from the use of sources of
radiation or the agency suspends or revokes the individual’s radiog-
rapher certification, the radiographer shall surrender the certification
ID card to the agency until the order is changed or the suspension
expires.

(C) An individual whose radiographer certification has
been suspended or revoked by the agency or another certifying entity
shall obtain written approval from the agency to apply to take the
examination.

(q) Personnel monitoring control.

(1) The personnel monitoring program shall meet the
applicable requirements of §289.202 of this title.

(2) When performing industrial radiographic operations,
the following shall apply:

(A) No licensee or registrant shall permit an individual
to act as a radiographer, radiographer trainer, or radiographer trainee
unless each individual wears, on the trunk of the body at all times
during radiographic operations:

(i) either a film badge, a thermoluminescent
dosimeter (TLD), or an optically stimulated luminescence (OSL)
dosimeter;

(ii) direct-reading pocket dosimeter or an electronic
personal dosimeter; and

(iii) an alarming ratemeter.

(B) For permanent radiographic installations where
other appropriate alarming or warning devices are in routine use,
the wearing of an alarming ratemeter is not required.

(C) Pocket dosimeters shall meet the criteria in ANSI
13.5-1972 at the time of manufacture and shall have a range of zero
to 200 mrem (2 mSv). Electronic personal dosimeters may only be
used in place of ion-chamber pocket dosimeters.

(D) Pocket dosimeters shall be recharged at the start
of each work shift.

(E) As a minimum, direct reading pocket dosimeters
shall berecharged and electronic personal dosimeters reset, and "start"
readings recorded:

(i) immediately before checking out any source of
radiation from an authorized storage location for the purposes of
conducting industrial radiographic operations; and

(ii) before beginning radiographic operations on
any subsequent calendar day (if the source of radiation has not been
checked back into an authorized storage site).

(F) Whenever radiographic operations are concluded
for the day, the "end" readings on pocket dosimeters or electronic
personal dosimeters shall be recorded and the accumulated occupa-
tional doses for that day determined and recorded.

(G) If an individual’s pocket dosimeter is discharged
beyond its range (for example, goes "off-scale"), or if an individual’s
electronic personal dosimeter reads greater than 200 mrem (2 mSv),
industrial radiographic operations by that individual shall cease
and the individual’s film badge, TLD, or OSL shall be processed
immediately. The individual shall not return to work with sources
of radiation until a determination of the radiation exposure has been
made. This determination shall be made by the RSO or the RSO’s
designee. The results of this determination shall be included in
the records maintained in accordance with subsection (w)(8) of this
section.

(H) Each film badge, TLD, or OSL shall be assigned
to and worn by only one individual.

(I) Film badges, TLDs, or OSLs must be replaced at
least monthly. After replacement, each film badge, TLD, or OSL must
be returned to the supplier for processing within 14 calendar days of
the exchange date specified by the personnel monitoring supplier or
as soon as practicable. In circumstances that make it impossible to
return each film badge, TLD, or OSL within 14 calendar days, such
circumstances must be documented and available for review by the
agency.

(J) If a film badge, TLD, or OSL is lost or damaged,
the worker shall cease work immediately until a replacement film
badge, TLD, or OSL is provided and the exposure is calculated for the
time period from issuance to loss or damage of the film badge, TLD,
or OSL. The results of the calculated exposure and the time period
for which the film badge, TLD, or OSL was lost or damaged shall
be included in the records maintained in accordance with subsection
(w)(8) of this section.

(3) Pocket dosimeters or electronic personal dosimeters
shall be checked for correct response to radiation at periods not to
exceed one year. Acceptable dosimeters shall read within plus or
minus 20% of the true radiation exposure.

(4) Each alarming ratemeter shall:

(A) be checked without being exposed to radiation
prior to use at the start of each work shift, to ensure that the audible
alarm is functioning properly prior to use at the start of each work
shift;

(B) be set to give an alarm signal at a preset dose rate
of 500 mrem/hr (5 mSv/hr) or lower with an accuracy of plus or
minus 20% of the true radiation dose rate;

(C) require special means to change the preset alarm
function; and

(D) be calibrated for correct response to radiation at
intervals not to exceed one year for correct response to radiation.
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(5) Thefollowing records required by thissubsection shall
be made and maintained in accordance with subsection (w)(8) of this
section.

(A) Records of pocket dosimeter response.

(B) Records of pocket dosimeter and electronic per-
sonal dosimeter readings of personnel exposures.

(6) Thefollowing records required by thissubsection shall
be maintained in accordance with subsection (w)(8) of this section.

(A) Records of alarming ratemeter calibrations.

(B) Records of film badge, TLD, or OSL personnel
monitoring results received from the film badge, TLD, or OSL
processor.

(r) Access control.

(1) During each industrial radiographic operation, a radio-
grapher shall maintain visual surveillance of the operation to protect
against unauthorized entry into a radiation area or high radiation area,
except at permanent radiographic installationswhereall entryways are
locked and the requirements of subsection (j) of this section are met.

(2) Radiographic exposure devices shall not be left unat-
tended except when in storage or physically secured against unautho-
rized removal or tampering.

(s) Posting. All areas in which industrial radiography isbeing
performed shall beposted conspicuously in accordance with §289.202
of this title including the following.

(1) Radiation areas. Each radiation area shall be posted
conspicuously with a sign(s) displaying the radiation caution symbol
and the words "CAUTION, RADIATION AREA" or "DANGER,
RADIATION AREA."

(2) High radiation area. Each high radiation area shall be
posted conspicuously with a sign(s) displaying the radiation caution
symbol and the words "CAUTION, HIGH RADIATION AREA" or
"DANGER, HIGH RADIATION AREA."

(3) Whenever practicable, ropes and/or barriers shall be
used in addition to appropriate signs to designate areas in accordance
with §289.202(n)(1) of this title and to help prevent unauthorized
entry.

(4) During pipeline industrial radiographic operations,
sufficient radiation signs and other barriers shall be posted to prevent
unmonitored individuals from entering the area in accordance with
§289.202(n)(1) of this title.

(5) In lieu of the requirements of subsection (s)(1) and
(2) of this section, a restricted area may be established in accordance
with §289.202(n)(1) of this title and be posted in accordance with
subsection (s)(1) and (2) of this section, for example, both signs may
be posted at the same location at the boundary of the restricted area.

(6) Exceptions listed in §289.202(bb) of this title do not
apply to industrial radiographic operations.

(t) Specific requirements for radiographic personnel perform-
ing industrial radiography.

(1) At a job site, the following shall be supplied by the
licensee or registrant:

(A) at least one operable, calibrated survey instrument
for each exposure device or radiation machine in use;

(B) a current whole body personnel monitor, for ex-
ample; a TLD, OSL, or film badge for each worker;

(C) an operable, calibrated pocket dosimeter or elec-
tronic personal dosimeter with a range of zero to 200 mrem (2 mSv)
for each worker;

(D) an operable, calibrated, alarming ratemeter for
each worker; and

(E) the appropriate barrier ropes and signs.

(2) Each radiographer at a job site shall carry a valid
certification ID card issued by the agency or another certifying
entity whose certification offers the same or comparable certification
standards.

(3) Each radiographer trainee at a job site shall carry
a valid trainee status card issued by the agency or equivalent
documentation in accordance with subsection (m)(1)(A) of this
section.

(4) Radiographic personnel shall not perform radiographic
operations if any of the items in paragraphs (1)-(3) of this subsection
are not available at the job site or are inoperable. Radiographic
personnel shall ensure that the items listed in paragraph (1) of this
subsection, radiographic exposuredevices, and radiation machinesare
used in accordance with the requirements of this section.

(5) During an inspection by the agency, an agency in-
spector may terminate an operation if any of the items in paragraphs
(1)-(3) of this subsection are not available and operable or if the re-
quired number of radiographic personnel are not present. Operations
shall not be resumed until all required conditions are met.

(u) Radiation safety requirements for the use of radiation
machines.

(1) Locking of radiation machines. The control panel of
each radiation machine shall be equipped with a locking device that
will prevent the unauthorized use of an x-ray system or the accidental
production of radiation. The radiation machine shall be kept locked
and the key removed at all times except when under the direct visual
surveillance of a radiographer.

(2) Permanent storage precautions for the use of radiation
machines. Radiation machines shall be secured while in storage to
prevent tampering or removal by unauthorized individuals.

(3) Requirements for radiation machines used in industrial
radiographic operations.

(A) Equipment used in industrial radiographic oper-
ations involving radiation machines manufactured after October 1,
1987, shall be certified at the time of manufacture to meet the criteria
set forth by ANSI N537-1976, except accelerators used in industrial
radiography.

(B) The registrant’s name and city or town where the
main business office is located shall be prominently displayed with a
durable, legible, clearly visible label(s) on both sides of all vehicles
used to transport radiation machines for temporary job site use.

(4) Operating and internal audit requirements for the use
of radiation machines.

(A) Each registrant shall conduct an internal audit
program to ensure that the requirements of this chapter, the conditions
of the certificate of registration, and the registrant’ s operating, safety,
and emergency procedures are followed by radiographic personnel.
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(B) Each radiographer’s and radiographer trainee’s
performance during an actual radiographic operation shall be audited
and documented at intervals not to exceed six months.

(C) If a radiographer or a radiographer trainee has
not participated in a radiographic operation during the six months
since the last audit, the radiographer or the radiographer trainee shall
demonstrate knowledge of the training requirements of subsection (n)
of this section by an oral or written and practical examination admin-
istered by the registrant before the individual can next participate in
a radiographic operation.

(D) The agency may consider alternatives in those
situations where the individual serves as both radiographer and RSO.

(E) In those operations where a single individual
serves as both radiographer and RSO and performs all radiography
operations, an audit program is not required.

(F) The registrant shall provide annual refresher safety
training, as defined in subsection (c) of this section, for each
radiographer trainee, radiographer, or radiographer trainer at intervals
not to exceed 12 months.

(G) No individual, other than a radiographer or a ra-
diographer trainee, who is under the personal supervision of a radiog-
rapher trainer, shall manipulate controls or operate radiation machines
used in industrial radiographic operations. Only one radiographer is
required to operate radiation machines during industrial radiography.

(H) Radiographic operations shall not be conducted
at storage sites unless specifically authorized by the certificate of
registration.

(I) Records of audits specified in this subsection shall
be made and maintained in accordance with subsection (w)(6)(A) of
this section.

(J) Records of the annual refresher training required
by subparagraph (F) of this paragraph shall be made and maintained
in accordance with subsection (w)(7).

(5) Radiation surveys and survey records for the use of
radiation machines.

(A) No industrial radiographic operation shall be con-
ducted unless at least one calibrated and operable radiation survey
instrument, as described in subsection (f) of this section, is used for
each radiation machine energized.

(B) A physical radiation survey shall be made after
each radiographic exposure using radiation machines to determine
that the machine is "off."

(C) All potential radiation areas where industrial radio-
graphic operations are to be performed shall be posted in accordance
with subsection (s) of this section, based on estimated dose rates,
before industrial radiographic operations begin. An area survey shall
be performed during the first radiographic exposure to confirm that
subsection (s) of this section requirements have been met and that
unrestricted areas do not have radiation levels in excess of the limits
specified in §289.202(n)(3) of this title.

(D) Records of the surveys required by subparagraph
(C) of this paragraph shall be made and maintained in accordance
with subsection (w)(12) of this section.

(6) Requirements and exemptions for radiation machines
in enclosed radiography.

(A) Systems for enclosed radiography, including
shielded-room radiography and cabinet x-ray systems not otherwise
exempted, shall comply with all applicable requirements of this
section.

(B) Systems for enclosed radiography designed to
allow admittance of individuals and systems not otherwise exempted
shall be evaluated at intervals not to exceed one year to ensure
compliance with the applicable requirements of this section and
§289.202(n)(1)-(3) of this title.

(C) Certified and certifiable cabinet x-ray systems,
including those designed to allow admittance of individuals, are
exempt from the requirements of this section except that:

(i) No registrant shall permit any individual to
operate a cabinet x-ray system until the individual has received a
copy of and instruction in the operating procedures for the unit.

(ii) Tests for proper operation of interlocks must be
conducted and recorded at intervals not to exceed 12 months.

(iii) The registrant shall perform an evaluation to
determine compliance with §289.202(n)(1)-(3) of this title and 21
CFR 1020.40 at intervals not to exceed one year.

(D) Certified cabinet x-ray systems shall bemaintained
in compliance with 21 CFR 1020.40 and no modification shall be
made to the system unless prior agency approval has been granted in
accordance with §289.201(c)(1) of this title.

(E) Records required by this subsection shall be made
and maintained in accordance with subsection (w)(13) of this section.

(7) Registration requirements for industrial radiographic
operations.

(A) Radiation machines used in industrial radiographic
operations shall be registered in accordance with §289.226 of this
title.

(B) In addition to the registration requirements in
§289.226(c) and (h) of this title, an application for a certificate of
registration shall include the following information:

(i) a schedule or description of the program for
training radiographic personnel that specifies:

(I) initial training,

(II) annual refresher training,

(III) on-the-job training;

(IV) procedures for administering the oral and
written examination to determine the knowledge, understanding, and
ability of radiographic personnel to comply with the requirements of
this chapter, the conditions of the certificate of registration, and the
registrant’s operating, safety, and emergency procedures; and

(V) procedures for administering the practical
examination to demonstrate competence in the use of sources of
radiation, radiographic exposure devices, related handling tools, and
radiation survey instruments that may be employed in industrial
radiographic assignments.

(ii) written operating, safety, and emergency proce-
dures, including all items listed in subsection (y)(4) of this section;

(iii) a description of the internal audit program to
ensure that radiographic personnel follow the requirements of this
chapter, the conditions of the certificate of registration, and the
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registrant’s operating, safety, and emergency procedures at intervals
not to exceed six months;

(iv) a list of permanent radiographic installations,
descriptions of permanent storage use sites, and the location(s) where
all records required by this section and other sections of this chapter
will be maintained. Radiographic equipment shall not be stored or
used at a permanent site unless such site is specifically authorized
by the certificate of registration. A storage site is permanent if
radiation machines are stored at that location and if one or more
of the following applies:

(I) the registrant establishes telephone service
that is used for contracting or providing industrial radiographic
services for the registrant;

(II) industrial radiographic services are adver-
tised for or from the site;

(III) radiation machines stored at that location
are used for industrial radiographic operations conducted at other
sites; or

(IV) any registrant conducting radiographic op-
erations or storing radiation machines at any location not listed on
the certificate of registration for a period in excess of 90 days in a
calendar year, shall notify the agency prior to exceeding the 90 days.

(v) a description of the organization of the industrial
radiographic program, including delegations of authority and respon-
sibility for operation of the radiation safety program; and

(vi) procedures for verifying and documenting the
certification status of radiographers and for ensuring that the certifi-
cation of individuals acting as radiographers remains valid.

(C) A certificate of registration will be issued if the
requirements of this paragraph of this subsection and §289.226(c)
and (h) of this title are met.

(v) Radiation safety requirements for the use of sealed
sources.

(1) Limits on external radiation levels from storage con-
tainers and source changers. The maximum exposure rate limits for
storage containers and source changers are 200 mrem/hr (2 mSv/hr)
at any exterior surface, and 10 mrem/hr (0.1 mSv/hr) at 1 meter from
any exterior surface with the sealed source in the shielded position.

(2) Locking of radiographic exposure devices, storage
containers and source changers.

(A) Each radiographic exposure device, storage con-
tainer, and source changer shall have a lock or outer locked container
designed to prevent unauthorized or accidental removal or exposure
of a sealed source. Each exposure device and source changer shall
be kept locked and, if a keyed lock, the key removed at all times
except when under the direct visual surveillance of a radiographer or
an individual specifically authorized by the agency.

(B) Each radiographic exposure device, storage con-
tainer, and source changer shall be locked and the key removed from
any keyed lock prior to being transported from one location to an-
other and also prior to being stored at a given location.

(3) Permanent storage precautions for the use of sealed
sources.

(A) Radiographic exposure devices, source changers,
and transport containers that contain sealed sources shall be secured

while in storage to prevent tampering or removal by unauthorized
individuals.

(B) Radiographic exposure devices, source changers,
or transport containers that contain radioactive material may not be
stored in residential locations. This section does not apply to storage
of radioactive material in a vehicle in transit for use at temporary job
sites, if the licensee complies with paragraph (8)(G) of this subsection
and if the vehicle does not constitute a permanent storage location as
described in paragraph (12)(B)(iv) of this subsection.

(4) Performance requirements for industrial radiography
equipment. Equipment used in industrial radiographic operations
shall meet the following minimum criteria.

(A) Each radiographic exposure device, source assem-
bly, sealed source, and associated equipment shall meet the criteria
set forth by ANSI N432-1980.

(i) All newly manufactured radiographic exposure
devices and associated equipment acquired by licensees after Septem-
ber 1, 1993, shall comply with the requirements of this section.

(ii) All radiographic exposure devices and associ-
ated equipment in use after January 1, 1996, shall comply with the
requirements of this section.

(iii) In lieu of subparagraph (A) of this paragraph,
equipment used in industrial radiographic operations need not comply
with §8.9.2(c) of the Endurance Test in ANSI N432-1980, if
the prototype equipment has been tested using a torque value
representative of the torque that an individual using the radiography
equipment can realistically exert on the lever or crankshaft of the
drive mechanism.

(B) Engineering analysis may be submitted by a li-
censee to demonstrate the applicability of previously performed test-
ing on similar individual radiography equipment components. Upon
review, the agency may find this an acceptable alternative to actual
testing of the component in accordance with subparagraph (A) of this
paragraph.

(C) In addition to the requirements specified in sub-
paragraph (A) of this paragraph the following requirements apply to
radiographic exposure devices, source changers, source assemblies
and sealed sources.

(i) Radiographic exposure devices intended for use
as Type B transport containers shall meet the applicable requirements
of §289.257 of this title.

(ii) Modification of radiographic exposure devices,
source changers, source assemblies, and associated equipment is
prohibited, unless specifically authorized on the license.

(D) In addition to the requirements specified in sub-
paragraphs (A)-(C) of this paragraph, radiographic exposure devices,
source assemblies, and associated equipment that allow the source to
move outside the device shall meet the following criteria:

(i) The source assembly shall be designed so that
the source will not become disconnected if cranked outside the guide
tube. The source assembly must be such that it cannot be unintention-
ally disconnected under normal and reasonably foreseeable abnormal
conditions.

(ii) The drive cable must be positively connected to
the source assembly before the source assembly can be driven out
of the fully shielded position in a radiographic exposure device or
source changer.
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(iii) The radiographic exposure device shall auto-
matically secure the source assembly when it is cranked back into
the fully shielded position within the radiographic exposure device.
This securing system shall only be released by means of a deliberate
operation on the radiographic exposure device.

(iv) The outlet nipple and drive cable fittings of
each radiographic exposuredevice shall beequipped with safety plugs
or covers that will protect the source assembly from damage and from
other foreign matter, such as water, mud, or sand, during storage and
transportation.

(v) Each sealed source or source assembly shall
have attached to it or engraved on it, a durable, legible, visible label
with the words "DANGER. RADIOACTIVE." The label may not
interfere with the safe operation of the exposure device or associated
equipment.

(vi) Guide tubes must be used when moving the
source out of the radiographic exposure device.

(vii) Guide tubes other than "J" tubes shall have
passed the kinking and crushing tests for control units as specified in
ANSI N432-1980.

(viii) An exposure head, endcap, or similar device
designed to prevent the source assembly from extending beyond the
end of the guide tube shall be attached to the outermost end of the
guide tube during radiographic operations.

(ix) The guide tube exposure head connection must
be able to withstand the tensile test for control units as specified in
ANSI N432-1980.

(x) Source changers shall provide a system for
ensuring that the source will not be accidentally withdrawn from the
changer when connecting or disconnecting the drive cable to or from
a source assembly.

(5) Leak testing, repair, opening, and replacement of
sealed sources and devices. Leak testing, repair, opening, and
replacement of sealed sources and devices shall be performed
according to the following criteria:

(A) Leak testing of sealed sources shall be done in
accordance with §289.201(g) of this title, except records of leak tests
shall be maintained in accordance with subsection (w)(11) of this
section.

(B) The replacement, leak testing analysis, repair,
opening, or any modification of a sealed source shall be performed
only by persons specifically authorized to do so by the agency, the
NRC, or another agreement state.

(C) Each exposure device using DU shielding and an
"S" tube configuration shall be tested for DU contamination.

(i) Tests for DU contamination shall be performed
at intervals not to exceed 12 months.

(ii) The analysis shall be capable of detecting the
presence of 0.005 microcuries (185 Bq) of radioactive material on the
test sample and shall be performed by a person specifically authorized
by the agency or an agreement state to perform the analysis.

(iii) Should such testing reveal the presence of DU
contamination, the exposure device shall be removed from use until
an evaluation of the wear of the S-tube has been made.

(iv) Should the evaluation reveal that the S-tube is
worn through, the device may not be used again.

(v) DU shielded devices do not have to be tested
for DU contamination while in storage and not in use.

(vi) The device shall be tested for DU contamina-
tion before using or transferring such a device, if the interval of
storage exceeds 12 months.

(D) A record of the DU leak test shall be maintained
in accordance with subsection (w)(11) of this section.

(6) Labeling and storage.

(A) Each transport container shall have permanently
attached to it a durable, legible, clearly visible label(s) that has, as a
minimum, the standard trefoil radiation caution symbol conventional
colors, for example, magenta, purple or black on a yellow back-
ground, having a minimum diameter of 25 millimeters, and the fol-
lowing wording "CAUTION. RADIOACTIVE MATERIAL. NOTIFY
CIVIL AUTHORITIES (OR NAME OF COMPANY)" or "DANGER.
RADIOACTIVE MATERIAL. NOTIFY CIVIL AUTHORITIES (OR
NAME OF COMPANY)." In addition, transport containers shall meet
applicable requirements of the DOT.

(B) Radiographic exposure devices, source changers,
and storage containers shall be physically secured to prevent tamper-
ing or removal by unauthorized personnel. The licensee shall store
radioactive material in a manner that will minimize danger from ex-
plosion or fire.

(C) The licensee shall lock and physically secure the
transport package containing radioactive material in the transport-
ing vehicle to prevent accidental loss, tampering, or unauthorized
removal.

(D) The licensee’s name and city or town where the
main business office is located shall be prominently displayed with a
durable, clearly visible label(s) on both sides of all vehicles used to
transport radioactive material for temporary job site use.

(E) The licensee shall ensure that each radiographic
exposure device has attached to it a durable, legible, clearly visible
label bearing the following:

(i) chemical symbol and mass number of the ra-
dionuclide in the device;

(ii) activity and the date on which this activity was
last measured;

(iii) manufacturer, model and serial number of the
sealed source;

(iv) licensee’ s name, address, and telephone num-
ber; and

(v) as a minimum, the standard radiation caution
symbol as defined in §289.202 of this title, and the following word-
ing "CAUTION. RADIOACTIVE MATERIAL–DO NOT HANDLE.
NOTIFY CIVIL AUTHORITIES (OR NAME OF COMPANY)" or
"DANGER. RADIOACTIVE MATERIAL–DO NOT HANDLE. NO-
TIFY CIVIL AUTHORITIES (OR NAME OF COMPANY)."

(F) Each radiographic exposure device shall have a
permanently stamped, legible, and clearly visible unique serial
number.

(7) Operating and internal audit requirements for the use
of sealed sources of radiation.

(A) Each licensee shall conduct an internal audit
program to ensure that the requirements of this chapter, the conditions
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of the license, and the licensee’ s operating, safety, and emergency
procedures are followed by radiographic personnel.

(B) Each radiographer’s and radiographer trainee’s
performance during an actual radiographic operation shall be audited
and documented at intervals not to exceed six months.

(C) If a radiographer or a radiographer trainee has
not participated in a radiographic operation during the six months
since the last audit, the radiographer or the radiographer trainee shall
demonstrate knowledge of the training requirements of subsection
(n) of this section by an oral or written and practical examination
administered by the licensee before these individuals can next
participate in a radiographic operation.

(D) The agency may consider alternatives in those
situations where the individual serves as both radiographer and RSO.

(E) In those operations where a single individual
serves as both radiographer and RSO, and performs all radiography
operations, an inspection program is not required.

(F) Each licensee shall provide annual refresher safety
training, as defined in subsection (c) of this section, for each
radiographer and radiographer trainee at intervals not to exceed 12
months.

(G) Each licensee shall provide, as a minimum, two
radiographic personnel for each exposure device in use for any
industrial radiography conducted at a location other than at a
permanent radiographic installation (shielded room, bay, or bunker)
meeting the requirements of subsection (j)(1) of this section. If
one of the personnel is a radiographer trainee, the other shall be
a radiographer trainer authorized by the license.

(H) Collimators shall be used in industrial radio-
graphic operations that use crank-out devices except when physically
impossible.

(I) No individual other than a radiographer or a radiog-
rapher trainee who is under the personal supervision of a radiographer
trainer shall manipulate controls or operate radiographic exposure de-
vices and associated equipment used in industrial radiographic oper-
ations.

(J) Radiographic operations shall not be conducted at
storage sites unless specifically authorized by the license.

(K) Records of audits specified in this subsection shall
bemade and maintained by the licenseein accordance with subsection
(w)(6)(B) of this section.

(L) Records of the annual refresher training required
by subparagraph (F) of this paragraph shall be made and maintained
in accordance with subsection (w)(7) of this section.

(8) Radiation surveys and survey records for the use of
sealed sources of radiation.

(A) No industrial radiographic operation shall be con-
ducted unless at least one calibrated and operable radiation survey
instrument, as described in subsection (f) of this section, is used at
each site where radiographic exposures are made.

(B) A survey with a radiation survey instrument meet-
ing the requirements of subsection (f)(1)-(3) of this section shall be
made after each radiographic exposure to determine that the sealed
source has been returned to its fully shielded position and before
exchanging films, repositioning the exposure head, or dismantling
equipment. The entire circumference of the radiographic exposure
device shall be surveyed. If the radiographic exposure device has a

source guide tube, the survey shall also include the source guide tube
and any collimator.

(C) All potential radiation areas where industrial radio-
graphic operations are to be performed shall be posted in accordance
with subsection (s) of this section, based on calculated dose rates,
before industrial radiographic operations begin. An area survey shall
be performed during the first radiographic exposure (for example,
with the sealed source in the exposed position) to confirm that the
requirements of subsection (s) of this section have been met.

(D) Each time re-establishment of the restricted area
is required, the requirements of subparagraph (C) of this paragraph
shall be met.

(E) The requirements of subparagraph (D) of this
paragraph do not apply to pipeline industrial radiographic operations
when the conditions of exposure including, but not limited to, the
radiographic exposure device, duration of exposure, source strength,
pipe size, and pipe thickness remain constant.

(F) A lock-out survey, in which all accessible surfaces
of the radiographic exposure device or source changer are surveyed,
shall be performed.

(G) Surveys shall be performed on storage containers
to ensure that radiation levels do not exceed the limits specified in
§289.202(n)(1) of this title. Thesesurveysshall beperformed initially
with the maximum amount of radioactive material present in the
storage location and thereafter at the time of the quarterly inventory
and whenever storage conditions change.

(H) A survey meeting the requirements of subpara-
graph (B) of this paragraph shall be performed on the radiographic
exposure device and the source changer after every sealed source ex-
change.

(I) Records of the surveys required by subparagraphs
(C), (D), and (F)-(H) of this paragraph shall be made and maintained
in accordance with subsection (w)(12) of this section.

(9) Requirements for sealed sources in enclosed radiogra-
phy.

(A) Systems for enclosed radiography, including
shielded-room radiography not otherwise exempted, shall comply
with all applicable requirements of this section.

(B) Systems for enclosed radiography designed to
allow admittance of individuals and systems not otherwise exempted
shall be evaluated at intervals not to exceed one year to ensure
compliance with the applicable requirements of this section and
§289.202(n)(1)-(3) of this title.

(C) Tests for proper operation of interlocks must be
conducted and recorded in accordance with subsection (j) of this
section.

(D) Records required by this subsection shall be made
and maintained in accordance with subsection (w)(14) of this section.

(10) Underwater, offshore platform, and lay-barge radio-
graphy.

(A) Underwater, offshore platform, and/or lay-barge
radiography shall not be performed unless specifically authorized in
a license issued by the agency in accordance with subsection (v)(12)
of this section.
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(B) In addition to the other requirements of this
section, the following requirements apply to the performance of
offshore platform or lay-barge radiography.

(i) Cobalt-60 sources with activities in excess of 20
curies (nominal) and iridium-192 sources with activities in excess of
100 curies (nominal) shall not be used in the performance of offshore
platform or lay-barge radiography.

(ii) Collimators shall be used for all industrial
radiographic operations performed on offshore platforms or lay-
barges.

(11) Prohibitions.

(A) Industrial radiography performed with a sealed
source that is not fastened to or contained in a radiographic exposure
device (fishpole technique) is prohibited unlessspecifically authorized
in a license issued by the agency.

(B) Retrieval of disconnected sources or sources that
cannot be returned by normal means to a fully shielded position or
automatically secured in the radiographic exposure device, shall not
be performed unless specifically authorized by a license condition.

(12) Licensing requirements for industrial radiographic
operations.

(A) Sealed sources used in industrial radiographic
operations shall be licensed in accordance with §289.252 of this title.

(B) In addition to the licensing requirements in
§289.252 of this title, an application for a license shall include the
following information.

(i) A schedule or description of the program for
training radiographic personnel that specifies:

(I) initial training;

(II) annual refresher training;

(III) on-the-job training;

(IV) procedures for administering the oral and
written examinations to determine the knowledge, understanding, and
ability of radiographic personnel to comply with the requirements of
this chapter, the conditionsof the license, and the licensee’s operating,
safety, and emergency procedures; and

(V) procedures for administering the practical
examination to demonstrate competence in the use of sources of
radiation, radiographic exposure devices, related handling tools, and
radiation survey instruments that may be employed in industrial
radiographic assignments.

(ii) Written operating, safety, and emergency pro-
cedures, including all items listed in subsection (y)(4) of this section.

(iii) A description of the internal audit program to
ensure that radiographic personnel follow the requirements of this
chapter, the conditions of the license, and the licensee’s operating,
safety, and emergency procedures at intervals not to exceed six
months.

(iv) A list of permanent radiographic installations,
descriptions of permanent storage and use sites, and the location(s)
where all records required by this section and other sections of this
chapter will be maintained. If records are to be maintained at a
headquarters office in Texas and no use or storage is authorized for
the site, this site will be designated as the main site. Radioactive
material shall not be stored or used at apermanent use siteunless such

site is specifically authorized by the license. Any licensee conducting
radiographic operations or storing radioactive material at any location
not listed on the license for a period in excess of 90 days in a calendar
year, shall notify the agency prior to exceeding the 90 days. A storage
site is permanent if radioactive material is stored at that location and
if any one or more of the following applies:

(I) the licensee establishestelephone servicethat
is used for contracting or providing industrial radiographic services
for the licensee;

(II) industrial radiographic services are adver-
tised for or from the site;

(III) radioactive material stored at that location
is used for industrial radiographic operations conducted at other sites;
or

(IV) any licensee conducting radiographic oper-
ations or storing radioactive material at any location not listed on the
license for a period in excess of 90 days in a calendar year.

(v) A description of the organization of the indus-
trial radiographic program, including delegations of authority and re-
sponsibility for operation of the radiation safety program.

(vi) A description of the program for inspection
and maintenance of radiographic exposure devices and transport and
storage containers (including items in subsection (y)(2) of this section
and the applicable items in subsection (i) of this section).

(vii) If a license application includes underwater
radiography, as a minimum a description of:

(I) radiation safety procedures and radiographer
responsibilities unique to the performance of underwater radiography;

(II) radiographic equipment and radiation safety
equipment unique to underwater radiography; and

(III) methods for gas-tight encapsulation of
equipment; and

(viii) If a license application includes offshore plat-
form and/or lay-barge radiography, as a minimum a description of:

(I) transport procedures for radioactive material
to be used in industrial radiographic operations;

(II) storage facilities for radioactive material;
and

(III) methods for restricting access to radiation
areas.

(C) Procedures for verifying and documenting the cer-
tification status of radiographers and for ensuring that the certification
of individuals acting as radiographers remains valid.

(D) If a licensee intends to perform leak testing of
sealed sources or exposure devices containing DU shielding, the
licensee shall describe the procedures for performing the leak test.

(E) If the licensee intends to analyze its own wipe
samples, the application shall include a description of the procedures
to be followed. The description shall include at least the following:

(i) instruments to be used;

(ii) methods of performing the analysis; and

(iii) pertinent experience of the person who will
analyze the wipe samples.
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(F) If the licensee intends to perform "in-house" cali-
brations of survey instruments, the licensee shall describe methods to
be used and the relevant experience of the person(s) who will perform
the calibrations.

(G) A license will be issued if the requirements of this
paragraph of this subsection and §289.252 of this title are met.

(w) Record keeping requirements.

(1) Records of receipt, transfer, and disposal of sources
of radiation and devices using DU for shielding.

(A) Each licensee and registrant shall maintain records
showing the receipt, transfer, and disposal of sources of radiation
and devices using DU for shielding as required by subsection (e) of
this section for agency inspection until disposal is authorized by the
agency.

(B) These records shall include the following, as
appropriate:

(i) date of receipt, transfer, or disposal;

(ii) name of the individual making the record;

(iii) radionuclide;

(iv) number of curies (becquerels) or mass (for
DU); and

(v) manufacturer, model, and serial number of each
source of radiation and/or device.

(2) Records of radiation survey instruments. Each li-
censee shall maintain records of the calibrations required by sub-
section (f)(2) of this section for agency inspection for two years after
the calibration date.

(3) Records of quarterly inventory.

(A) Each licensee shall maintain records of the quar-
terly inventory of sealed sources and of devices containing DU as
required by subsection (g) of this section for agency inspection for
two years from the date of the inventory.

(B) The record shall include the following for each
sealed source of radiation, as appropriate:

(i) manufacturer, model, and serial number;

(ii) radionuclide;

(iii) number of curies (except for depleted ura-
nium);

(iv) location of each source of radiation;

(v) date of the inventory; and

(vi) name of the individual making the inventory.

(4) Records of inspection and maintenance of radiation
machines, radiographic exposure devices, transport and storage con-
tainers, associated equipment, source changers, and survey instru-
ments.

(A) Each licensee shall maintain records specified in
subsection (i)(3) of this section of equipment problems found in daily
checks and quarterly inspections of:

(i) radiographic exposure devices;

(ii) transport and storage containers;

(iii) associated equipment;

(iv) source changers; and

(v) survey instruments.

(B) The record shall include the following:

(i) date of check or inspection;

(ii) name of inspector;

(iii) equipment involved;

(iv) any problems found; and

(v) what repairs or maintenance, if any, were done.

(C) Each record shall be maintained for agency inspec-
tion for two years from the date of the inspection.

(5) Records of alarm systems and entrance control checks
at permanent radiographic installations. Each licensee shall maintain
records of alarm system and entrance control device tests required by
subsection (j) of this section for agency inspection until disposal is
authorized by the agency.

(6) Records of operating and internal audit requirements.

(A) Records of operating and internal audit require-
ments for the use of radiation machines specified by subsection (u)(4)
of this section shall be maintained by the registrant for agency in-
spection for two years from the date of the audit.

(B) Records of operating and internal audit require-
ments for the use of sealed sources specified by subsection (v)(7) of
this section shall be maintained by the licensee for agency inspection
for two years from the date of the audit.

(7) Records of training and certification.

(A) Each licensee and registrant shall maintain for
agency inspection the following clear and legible training and
certification records that demonstrate that the applicable requirements
of subsections (m)(1)(A) and (2)(A) and (n) of this section are met for
all industrial radiographic personnel for agency inspection. A copy
of the trainee status card will satisfy the documentation requirements
of subsection (m)(1)(A) of this section. A copy of the certification
ID card will satisfy the documentation requirements of subsection
(m)(2)(A) of this section.

(i) Records of training shall include the following:

(I) radiographer certification documents and
verification of certification status;

(II) copies of written tests administered by the
licensee or registrant;

(III) dates of oral and practical examinationsand
names of individuals conducting and receiving the oral and practical
examinations; and

(IV) a list of items tested and the results of the
oral and practical examinations.

(ii) Records of annual refresher safety training and
audits of job performance made in accordance with subsections (u)(4)
and (v)(7) of this section shall include the following:

(I) l ist the topics discussed during the refresher
safety training;

(II) dates the annual refresher safety training
was conducted;

(III) names of the instructors and attendees; and
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(IV) for audits of job performance, the records
shall also include a list showing the items checked and any non-
compliance observed by the RSO or designee.

(B) Records required by subsections (m)(1)(A) and
(2)(A) and (n) of this section shall be maintained for agency
inspection until disposal is authorized by the agency.

(C) Records of the annual refresher training required
by subsections (u)(4)(F) and (v)(7)(F) of this section shall be
maintained for agency inspection for two years after the record is
made.

(8) Records of personnel monitoring procedures. Each
licensee and registrant shall maintain the following exposure records
specified in subsection (q) of this section.

(A) Direct-reading dosimeter readings and yearly op-
erational checks required by subsection (q) of this section shall be
maintained for agency inspection for two years. If the dosimeter read-
ings were used to determine external radiation dose (for example, no
film badge, TLD, or OSL exposure records exist), the records shall
be maintained until the agency authorizes disposal.

(B) Records of alarming ratemeter calibrations shall
be maintained for agency inspection for two years.

(C) Reports received from the film badge, TLD, or
OSL processor shall be maintained for agency inspection until
disposal is authorized by the agency.

(D) Records of estimates of exposures as a result of
off-scale personal direct-reading dosimeters, or lost or damaged film
badges, TLDs, or OSLs, shall be maintained for agency inspection
until disposal is authorized by the agency.

(9) Records and documents required at additional autho-
rized use/storage sites.

(A) Each licensee or registrant maintaining additional
authorized use/storage sites where industrial radiography operations
are performed shall have copies of the following records and
documents specific to that site available at each site for inspection
by the agency:

(i) a copy of the appropriate license or certificate of
registration authorizing the use of licensed or registered sources of
radiation;

(ii) operating, safety, and emergency procedures in
accordance with subsection (y)(4) of this section;

(iii) applicable sections of this chapter as listed in
the license or certificate of registration;

(iv) records of receipt, transfer, and disposal of
sources of radiation and devices using DU for shielding at the
additional site in accordance with subsection (e) of this section;

(v) records of the latest survey instrument calibra-
tions in use at thesite in accordance with subsection (f) of thissection;

(vi) records of the latest calibrations of alarming
ratemeters and operational checks of pocket dosimeters and/or
electronic personal dosimeters in accordance with subsection (q) of
this section;

(vii) inventories in accordance with subsection (g)
of this section;

(viii) utilization records for each radiographic ex-
posure device and radiation machine dispatched from that location in
accordance with subsection (h) of this section;

(ix) records of equipment problems identified in
daily checks of equipment in accordance with subsection (i) of this
section, if applicable;

(x) records of alarm systems and entrance control
checks in accordance with subsection (j) of this section;

(xi) training records in accordance with subsection
(n) of this section;

(xii) records of direct-reading dosimeter readings in
accordance with subsection (q) of this section;

(xiii) audits in accordance with subsections
(u)(4)(A)-(C) and (v)(7)(A)-(C) of this section;

(xiv) latest radiation survey records in accordance
with subsections (u)(5)(D) and (v)(8)(J) of this section;

(xv) records of interlock testing in accordance with
subsections(u)(6)(C)(ii) and (v)(9)(C) of this section;

(xvi) records of annual evaluation of cabinet x-ray
systems in accordance with subsection (u)(6)(C)(iii) of this section;

(xvii) records of leak tests for specific devices and
sources at the additional site in accordance with subsection (v)(5) of
this section;

(xviii) shipping papers for the transportation of
sources of radiation in accordance with §289.257 of this title; and

(xix) a copy of the agreement state license or
certificate of registration authorizing the use of sources of radiation,
when operating under reciprocity in accordance with §289.226 of this
title and §289.252 of this title.

(B) Records required in accordance with this subsec-
tion shall be maintained for agency inspection for a period of two
years.

(C) Records required in accordance with this subsec-
tion shall also be maintained at the main authorized site.

(10) Records required at temporary job sites. Each li-
censee and registrant conducting industrial radiography at a tempo-
rary job site shall have the following records available at that site for
agency inspection:

(A) a copy of the appropriate license or certificate of
registration or equivalent document authorizing the use of sources of
radiation;

(B) operating, safety, and emergency procedures in
accordance with subsection (y)(4) of this section;

(C) applicable sections of this chapter as listed in the
license or certificate of registration;

(D) latest radiation survey records required in accor-
dance with subsections (u)(5)(D) and (v)(8)(I) of this section for the
period of operation at the site;

(E) the daily pocket dosimeter records for the period
of operation at the site;

(F) utilization records for each radiographic exposure
device or radiation machine dispatched from that location in accor-
dance with subsection (h) of this section; and
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(G) the latest instrument calibration and leak test
records for devices at the site. Acceptable records include tags or
labels that are attached to the devices or survey instruments and decay
charts for sources that have been manufactured within the last six
months.

(11) Records of leak testing of sealed sources and devices
containing DU. Each licensee shall maintain records of leak testing
of sealed sources and devices containing DU required by subsection
(v)(5) of this section for agency inspection for two years from the
date of the leak test.

(12) Records of radiation surveys. Records of the surveys
required by subsections (u)(5) and (v)(8) of this section shall be
maintained for agency inspection for two years after completion of
the survey. If a survey was used to determinean individual’s exposure
due to loss of personnel monitoring data, the records of the survey
shall be maintained until the agency authorizes disposal.

(13) Records of requirements and exemptions for radia-
tion machines in enclosed radiography.

(A) Records of evaluations required by subsection
(u)(6)(B) of this section shall be maintained for agency inspection
for two years after the evaluation.

(B) Records of operating instructions in cabinet x-
ray systems required by subsection (u)(6)(C)(i) of this section and
interlock tests required by subsection (u)(6)(C)(ii) of this section shall
be maintained for agency inspection until disposal is authorized by
the agency.

(C) Records of evaluation of certified cabinet x-ray
systems required by subsection (u)(6)(C)(iii) of this section shall be
maintained for agency inspection for two years after the evaluation.

(14) Records of requirements for sealed sources in en-
closed radiography.

(A) Records of evaluations required by subsection
(v)(9)(B) of this section shall be maintained for agency inspection
for two years after the evaluation.

(B) Records of interlock tests required by subsection
(v)(9)(C) of this section shall be maintained for agency inspection
until disposal is authorized by the agency.

(15) Records of utilization logs shall be maintained for
agency inspection until disposal is authorized by the agency.

(x) Form of records.

(1) Each record required by this section shall be legible
throughout the specified retention period.

(2) The record shall be the original or a reproduced copy
or a microform provided that the copy or microform is authenticated
by authorized personnel and that the microform is capable of
reproducing a clear copy throughout the required retention period.

(3) Therecord may also bestored in electronic media with
the capability for producing legible, accurate, and complete records
during the required retention period.

(4) Records, such as letters, drawings, and specifications,
shall include all pertinent information, such as stamps, initials, and
signatures.

(5) The licensee or registrant shall maintain adequate
safeguards against tampering with and loss of records.

(y) Appendices.

(1) Subjects to be included in training courses for radiog-
rapher trainees. Training provided to qualify individuals as radiogra-
pher trainees in compliance with subsection (m)(1)(A) of this section
shall be presented on a formal basis. The training shall include the
following subjects.

(A) Fundamentals of radiation safety to include the
following:

(i) characteristics of radiation;

(ii) units of radiation dose in rems (sieverts) and
quantity of radioactivity in curies (becquerels);

(iii) significance of radiation dose to include:

(I) radiation protection standards;

(II) biological effects of radiation dose;

(III) hazards of exposure to radiation; and

(IV) case histories of radiography accidents;

(iv) levels of radiation from sources of radiation;
and

(v) methodsof controlling radiation dose to include:

(I) working time;

(II) working distances; and

(III) shielding.

(B) Radiation detection instrumentation to include the
following:

(i) use, operation, calibration and limitations of
radiation survey instruments;

(ii) survey techniques; and

(iii) use of personnel monitoring equipment to in-
clude:

(I) film badges;

(II) TLDs;

(III) OSLs;

(IV) pocket dosimeters;

(V) alarming ratemeters; and

(VI) electronic personal dosimeters.

(C) Radiographic equipment to be used including the
following:

(i) remote handling equipment;

(ii) operation and control of radiographic exposure
devices and sealed sources, including pictures or models of source
assemblies (pigtails);

(iii) storage and transport containers, source chang-
ers;

(iv) operation and control of x-ray equipment;

(v) collimators;

(vi) storage, control, and disposal of radioactive
material; and

(vii) inspection and maintenance of equipment.
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(D) Requirements of pertinent federal and state regu-
lations.

(E) Generic written operating, safety, and emergency
procedures (see subsection (y)(4) of this section).

(2) General requirements for inspection of industrial ra-
diographic equipment.

(A) Radiographic exposure devices shall be inspected
for:

(i) abnormal surface radiation levels anywhere on
camera, collimator, or guide tube;

(ii) condition of safety plugs;

(iii) proper operation of locking mechanism;

(iv) condition of pigtail connector;

(v) condition of carrying device (straps, handle,
etc.); and

(vi) proper and legible labeling.

(B) Source tubes shall be inspected for:

(i) rust, dirt, or sludge buildup inside the source
tube;

(ii) condition of source tube connector;

(iii) condition of source stop;

(iv) kinks or damage that could prevent proper
operation; and

(v) presence of radioactive contamination.

(C) Control cables and drive mechanisms shall be
inspected for:

(i) proper drive mechanism with camera, as appro-
priate;

(ii) changes in general operating characteristics;

(iii) condition of connector on drive cable;

(iv) drive cable flexibility, wear, and rust;

(v) excessive wear or damage to crank assembly
parts;

(vi) damage to drive cable conduit that could pre-
vent the cable from moving freely;

(vii) proper connector mating between the drive
cable and the pigtail;

(viii) proper operation of source position indicator,
if applicable; and

(ix) presence of radioactive contamination.

(D) Pipeliners shall be inspected for:

(i) abnormal surface radiation;

(ii) changes in the general operating characteristics
of the unit;

(iii) proper operation of shutter mechanism;

(iv) chafing or binding of shutter mechanism;

(v) damage to the device that might impair its
operation;

(vi) proper operation of locking mechanism;

(vii) proper drive mechanism with camera, as ap-
propriate;

(viii) condition of carrying device (strap, handle,
etc.); and

(ix) proper and legible labeling.

(E) X-ray equipment shall be inspected for:

(i) change in the general operating characteristics
of the unit;

(ii) wear of electrical cables and connectors;

(iii) proper and legible labeling of console;

(iv) proper console with machine, as appropriate;

(v) proper operation of locking mechanism;

(vi) proper operation of timer run-down cutoff; and

(vii) damage to tube head housing that might result
in excessive radiation levels.

(3) Time requirements for record keeping. The following
are time requirements for record keeping.
Figure: 25 TAC §289.255(y)(3)

(4) Operating, safety, and emergency procedures. The
licensee’ s or registrant’ s operating, safety, and emergency procedures
shall include instructions in at least the following:

(A) handling and use of sources of radiation for
industrial radiography such that no individual is likely to be exposed
to radiation doses that exceed the limits established in §289.202 of
this title;

(B) methods and occasions for conducting radiation
surveys, including lock-out survey requirements;

(C) methods for controlling access to industrial radio-
graphy areas;

(D) methods and occasions for locking and securing
sources of radiation;

(E) personnel monitoring and the use of personnel
monitoring equipment, including steps to be taken immediately by
industrial radiographic personnel in the event a pocket dosimeter is
found to be off-scale (see subsection (q)(2)(F) of this section);

(F) methods of transporting equipment to field loca-
tions, including packing of sources of radiation in the vehicles, plac-
arding of vehicles, and controlling of sources of radiation during
transportation (including applicable DOT requirements);

(G) methods or procedures for minimizing exposure
of individuals in the event of an accident, including procedures for
a disconnect accident, a transportation accident, and loss of a sealed
source;

(H) procedures for notifying proper personnel in the
event of an accident;

(I) specific posting requirements;

(J) maintenance of records (see subsection (y)(3) of
this section);

(K) inspection, maintenance, and operational checksof
radiographic exposure devices, source changers, storage containers,
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transport containers, source guide tubes, crank-out devices, and
radiation machines;

(L) method of testing and training in accordance with
subsections (m) and (n) of this section; and

(M) source recovery procedures if the licensee is
authorized to perform source recovery.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817824
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter C. Texas Regulations for Control of
Radiation
25 TAC §289.125

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the
repeal of existing §289.125, concerning licensing requirements
for near-surface land disposal of radioactive waste. The
section proposed for repeal adopts by reference Part 45, titled
"Licensing Requirements for Near-Surface Land Disposal of
Radioactive Waste" of the Texas Regulations for Control of
Radiation.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires that each state
agency review and consider for readoption each rule adopted
by that agency pursuant to the Government Code, Chapter
2001 (Administrative Procedure Act). Section 289.125 has been
reviewed and the department has determined that the reasons
for adopting the section no longer exist.

The regulation of the disposal of radioactive waste is under
the jurisdiction of the Texas Natural Resource Conservation
Commission (TNRCC). TNRCC has now adopted rules for near-
surface land disposal of radioactive waste.

The department published a Notice of Intention to Review for
§289.125 as required by Rider 167 in the Texas Register (23
TexReg 9079) on September 4, 1998. No comments were
received by the department on this section.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the section
is repealed, there will be no fiscal implications for state or local
government as a result of the repeal as proposed.

Mrs. McBurney also has determined that for each year of the
first five years the proposed section is repealed, the public
benefit anticipated as a result of repealing the section will be to

eliminate a rule that the department does not have the authority
to enforce. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the section as repealed. There is no anticipated
impact on local employment.

Comments on the proposal may be submitted to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register.

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board
with the authority to adopt rules for its procedure and for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401; Health
and Safety Code, Chapter 12; and the General Appropriations
Act, House Bill 1, Article IX, Rider 167, passed by the 75th
Legislature.

§289.125. Licensing Requirements for Near-Surface Land Disposal
of Radioactive Waste.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817819
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control
The Texas Department of Health (department) proposes the
repeal of §289.127 and new §289.259, concerning licensing re-
quirements for naturally occurring radioactive material (NORM).
The section proposed for repeal adopts by reference Part 46,
titled "Licensing Requirements for Naturally Occurring Radioac-
tive Material (NORM)" of the Texas Regulations for Control of
Radiation. The proposed new section incorporates language
from Part 46 that has been rewritten into Texas Register format
and includes addition and revision of subsections of the section.
The repeal and new section are part of the renumbering phase
in the process of rewriting the department’s radiation rules in
the Texas Register format. The new section reflects the renum-
bering.

The General Appropriations Act, House Bill 1, Article IX, Rider
167, passed by the 75th Legislature, requires that each state
agency review and consider for readoption each rule adopted
by that agency pursuant to the Government code, Chapter
2001 (Administrative Procedure Act). Section 289.127 has been
reviewed and the department has determined that the reasons
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for adopting the section continue to exist in that a rule on this
subject is needed; however the rule needs revision as described
in this preamble.

The revision includes new definitions that support the changes
in the rule. It redefines exemptions for oil and gas NORM waste
and clarifies exemptions for pipe contaminated with NORM.
Specific licensing requirements for spinning pipe gauge oper-
ations that perform NORM decontamination and for persons re-
ceiving NORM waste from other persons for processing or stor-
age are added. The revision clarifies that maintenance which
provides a different pathway for exposure than is found in daily
operations and increases the potential for additional exposure is
not "routine maintenance." Also added is a requirement specify-
ing that land contaminated with NORM above the exempt limits
shall not be released for unrestricted use.

The department published a Notice of Intention to Review for
§289.127 as required by Rider 167 in the Texas Register (23
TexReg 9079) on September 4, 1998. No comments were
received by the department on this section.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the sections
are in effect, there will be no fiscal implications to state or
local government as a result of enforcing or administering the
sections as proposed.

Mrs. McBurney has determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as result of enforcing or administering the section
will be to ensure continued protection of the public, workers,
and the environment from unnecessary exposure to NORM
radiation. The effects on small businesses and to persons
who are required to comply with the section as proposed vary.
There will be a cost savings of $190 per sample for oil and gas
NORM waste licensees because they will no longer be required
to test for radon emanation. Persons who commercially process
NORM received from other persons will be required to obtain a
specific license at an annual cost of $9,090. Persons who store
NORM waste received from other persons will be required to
obtain a specific license at an annual cost of $555. Persons
who must now decontaminate land for release for unrestricted
use will have a maximum cost of $4,200 a day to decontaminate
a site. There are no anticipated economic costs to persons who
are required to comply with the sections as repealed. There is
no anticipated impact on local employment.

Comments on the proposal may be submitted to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register. In addition, a public meeting to accept oral
comments will be held at 10:00 a.m., Thursday, December 17,
1998, in Conference Room N218, Texas Department of Health,
Bureau of Radiation Control, located at the Exchange Building,
8407 Wall Street, Austin, Texas.

Subchapter C. Texas Regulations for Control of
Radiation
25 TAC §289.127

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board
with the authority to adopt rules for its procedure and for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401; Health
and Safety Code, Chapter 12; and the General Appropriations
Act, House Bill 1, Article IX, Rider 167, passed by the 75th
Legislature.

§289.127. Licensing of Naturally Occurring Radioactive Material
(NORM).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817816
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Subchapter F. License Regulations
25 TAC §289.259

The new section is proposed under the Health and Safety
Code, Chapter 401, which provides the Texas Board of Health
(board) with authority to adopt rules and guidelines relating to
the control of radiation; and §12.001, which provides the board
with the authority to adopt rules for its procedure and for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The new section affects Health and Safety Code, Chapter
401; Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

§289.259. Licensing of Naturally Occurring Radioactive Material
(NORM).

(a) Purpose. This section establishes radiation protection
standards for the possession, use, transfer, transport, and/or storage
of naturally occurring radioactive material (NORM) or the recycling
of NORM-contaminated materials not subject to regulation under the
Atomic Energy Act of 1954 (AEA), as amended. This section is not
intended to regulate the disposal of radioactive substances.

(b) Scope.

(1) This section applies to any person who engages in the
extraction, mining, beneficiating, processing, use, transfer, transport,
or storage of NORM or the recycling of NORM-contaminated
materials.
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(2) This section addresses the introduction of NORM into
products in which neither the NORM nor the radiation emitted
from the NORM is considered to be beneficial to the products.
The manufacture and commercial distribution of products containing
NORM in which the NORM or its associated radiation(s) are
considered to be a beneficial attribute are licensed in accordance
with the provisions of §289.252 of this title (relating to Licensing
of Radioactive Material).

(3) The requirements of this section are in addition to
and not in substitution for other applicable requirements of §289.201
of this title (relating to General Provisions), §289.202 of this title
(relating to Standards for Protection Against Radiation), §289.203
of this title (relating to Notices, Instructions and Reports to Workers;
Inspections), §289.204 of this title (relating to Fees for Certificates of
Registration, Radioactive Material(s) Licenses, Emergency Planning
and Implementation, and Other Regulatory Services), §289.205 of
this title (relating to Hearing and Enforcement Procedures), §289.252
of this title, and §289.257 of this title (relating to Packaging and
Transportation of Radioactive Material).

(c) Definition. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Beneficial attribute or beneficial to the product - The
radioactivity of the product is necessary to the use of the product.

(2) Beneficiating - The processing of materials for the
purpose of altering chemical or physical properties to improve the
quality, purity, or assay grade.

(3) Decontamination - The cleaning process of removing
or reducing residual radioactivity from equipment, buildings, struc-
tures, and land owned, possessed, or controlled by other persons to a
level that permits release of equipment, buildings, structures and land
for unrestricted use or termination of license.

(4) Naturally occurring radioactive material (NORM) -
Naturally occurring materials not regulated under the AEA whose
radionuclide concentrations have been increased by or as a result of
human practices. NORM does not include the natural radioactivity of
rocks or soils, or background radiation, but instead refers to materials
whose radioactivity is technologically enhanced by controllable
practices (or by past human practices). NORM does not include
source, byproduct, or special nuclear material.

(5) Other media- Any volumetric material other than soils
or liquids (for example: sludge, scale, slag, etcetera).

(6) Product - Something produced, made, manufactured,
refined, or beneficiated.

(7) Recycling - A process by which materials that have
served their intended use are collected, separated, or processed and
returned to use in the form of raw materials in the production of
new products. Recycling shall not include the use of a material in a
manner that constitutes disposal.

(d) Exemptions.

(1) Persons who receive, possess, use, process, transfer,
transport, store, or commercially distribute:

(A) Oil and gas NORM waste are exempt from the re-
quirements of this chapter if the material contains, or is contaminated
at, concentrations of:

(i) 30 picocuries per gram (pCi/gm) or less of
technologically enhanced radium-226 or radium-228 in:

(I) soil, averaged over any 100 square meters
(m2) and averaged over the first 15 centimeters (cm) of soil below the
surface; or

(II) other media; or

(ii) 150 pCi or less per gram of any other NORM
radionuclide in:

(I) soil, averaged over any 100 m2 and averaged
over the first 15 cm of soil below the surface, provided that these
concentrations are not exceeded at any time; or

(II) other media, provided that these concentra-
tions are not exceeded at any time.

(B) NORM are exempt from the requirements of this
chapter if thematerialscontain, or are contaminated at, concentrations
of:

(i) 30 pCi/gm or less of technologically enhanced
radium-226 or radium-228 in:

(I) soil, averaged over any 100 m2 and averaged
over the first 15 cm of soil below the surface, provided the radon
emanation rate is less than 20 picocuries per square meter per second
(pCi/m2/sec); or

(II) other media, provided the radon emanation
rate is less than 20 pCi/m2/sec;

(ii) 5 pCi/gm or less of technologically enhanced
radium-226 or radium-228 in:

(I) soil, averaged over any 100 m2 and averaged
over the first 15 cm of soil below the surface, in which the radon
emanation rate is equal to or greater than 20 pCi/m2/sec; or

(II) other media, in which the radon emanation
rate is equal to or greater than 20 pCi/m2/sec; or

(iii) 150 pCi or less per gram of any other NORM
radionuclide in:

(I) soil, averaged over any 100 m2 and averaged
over the first 15 cm of soil below the surface, provided that the radon
emanation rate is less than 20 pCi/m2/sec; or

(II) other media, provided that these concentra-
tions are not exceeded at any time.

(2) Materials and equipment in the recycling process
contaminated with NORM scale or residue not otherwise exempted
are exempt from the requirements of this section if the maximum
radiation exposure level does not exceed 50 microroentgens per hour
(�R/hr) including the background radiation level at any accessible
point.

(3) Pipe contaminated with NORM scale or residue not
otherwise exempted is exempt from the requirements of this section
if the maximum radiation exposure level does not exceed 50 �R/hr
including the background radiation level at any accessible point.

(4) Products or materials containing NORM distributed in
accordance with a specific license issued by the agency in accordance
with subsection (k)(4) of this section or an equivalent license issued
by another licensing state are exempt from the requirements of this
section.

(5) The manufacture, commercial distribution, use, or
storage of the following products/materials or the recycling of
equipment or containers used to produce, contain, or transport these
products are exempt from the requirements of this section:
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(A) potassium and potassium compounds that have not
been isotopically enriched in the radionuclide K-40;

(B) byproducts from fossil fuel combustion (bottom
ash, fly ash, and flue-gas emission control byproducts); and

(C) material used for building construction, industrial
processing, sand blasting, metal casings, or other NORM in which
the radionuclide content has not been concentrated to higher levels
than found in its natural state.

(6) The wholesale and retail commercial distribution (in-
cluding custom blending), possession, and use of the following prod-
ucts/materials or the recycling of equipment or containers used to
produce, contain, or transport these products, are exempt from the re-
quirements of this section. The manufacture of phosphate and potash
fertil izer is subject to the general license requirements in subsections
(f)-(h) of this section:

(A) phosphate and potash fertilizer;

(B) phosphogypsum for agricultural uses if such com-
mercial distribution and uses meet the requirements of 40 Code of
Federal Regulations (CFR) 61.204; and

(C) materials used for building construction if the
materials contain NORM that has not been concentrated to higher
levels than found in its natural state.

(7) The possession, storage, use, transportation, and com-
mercial distribution of natural gas and natural gas products and of
crude oil and crude oil products containing NORM are exempt from
the requirements of this section. The processing of natural gas and
crude oil and the manufacture of natural gas products and crude oil
products containing NORM are subject to the general license require-
ments in subsections (f)-(h) of this section.

(8) Possession of produced waters from crude oil and
natural gas production is exempt from the requirements of this section
if the produced waters are reinjected in a well approved by the agency
having jurisdiction to regulate such reinjection or if the produced
waters are discharged under the authority of the agency having
jurisdiction to regulate such discharge.

(e) Radiation survey instruments.

(1) Radiation survey instruments used to determine ex-
emptions in accordance with subsection (d)(2) and (3) of this section
and radiation survey instruments used to make surveys in accordance
with subsection (f) of this section shall be able to measure from 1
�R/hr through at least 500 �R/hr.

(2) Radiation survey instruments used to make surveys
required by this section and §289.202(p)(1) of this title shall be
calibrated, appropriate, and operable.

(3) Each radiation survey instrument shall be calibrated:

(A) by a person licensed or registered by the agency,
another agreement state or licensing state, or the United States
Nuclear Regulatory Commission (NRC) to perform such service;

(B) at energies appropriate for the licensee’ s use;

(C) at intervals not to exceed 12 months, and after each
instrument servicing other than battery replacement; and

(D) to demonstrate an accuracy within plus or minus
20% using a reference source provided by a person authorized in
accordance with subparagraph (A) of this paragraph.

(4) Records of these calibrations shall be maintained for
agency inspection for five years after the calibration date.

(f) General license.

(1) A general license is hereby issued to mine, extract,
receive, possess, own, use, process, transport, store, and transfer for
disposal NORM or to recycle NORM-contaminated materials not ex-
empted in subsection (d) of this section without regard to quantity.
This general license does not authorize the manufacture or com-
mercial distribution of products containing NORM in concentrations
greater than those specified in subsection (d)(1)(B) of this section,
or of NORM in any food, beverage, cosmetic, drug, or other com-
modity designed for ingestion or inhalation by, or application to, a
human being. The melting of scrap metal is authorized by the gen-
eral license if the dilution of the NORM in the end-products or melt
byproducts is sufficient to reduce any expected average concentration
of NORM to levels not to exceed the concentration specified in sub-
section (d)(1)(B) of this section.

(2) Equipment, buildings, and structures contaminated
with NORM in excess of the levels set forth in subsection (w)
of this section, land contaminated with NORM in excess of the
soil concentrations set forth in subsection (d) of this section, and
equipment not otherwise exempted under the provisions of subsection
(d)(2) and (3) of this section shall not be released for unrestricted use.
The decontamination of equipment, buildings, structures, and land
as described in subsection (i)(2) of this section shall be performed
only by persons specifically licensed by the agency or another
licensing state to conduct such work, including contractors of a
general licensee, except that a general licensee or a contractor under
the control and supervision of a general licensee can perform routine
maintenance on equipment, buildings, structures, and land owned or
controlled by the general licensee. (Maintenance that provides a
different pathway for exposure than is found in daily operations and
that increases the potential for additional exposure is not considered
routine.) Persons conducting activities specified in subsection (i)(2)
of this section and working as a contractor under the control and
supervision of ageneral licensee must possessaspecific licenseissued
by the agency in accordance with subsection (k) of this section.

(3) The handling or processing by a general licensee of
NORM-contaminated materials not otherwise exempted from the
requirements of this section for the purpose of recycling is authorized
by the agency if the radiation level 18 inches from the NORM-
contaminated material does not exceed 2 millirem per hour (mrem/
hr).

(4) The transfer of NORM not exempt from the require-
ments of this section from one general licensee to another general
licensee is authorized by the agency if the:

(A) equipment, buildings, structures, and land contam-
inated with NORM are to be used by the recipient for the same pur-
pose or at the same site;

(B) materials being transferred are ores or raw mate-
rials for processing or refinement; or

(C) materials being transferred are in the recycling
process.

(5) The general license authorized in subsection (f)(1) of
this section does not include transfer of land to aprivate landowner for
unrestricted use unless land is decontaminated to unrestricted limits.

(g) Protection of workers and the general population. Each
person subject to the general license in subsection (f) of this
section shall conduct operations in compliance with the standards
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for radiation protection established in §289.202(f)-(o), (ww)-(zz) of
this title, and §289.203 of this title, except for transfer for disposal,
which shall be governed by subsection (h) of this section.

(h) Transfer of waste for disposal.

(1) Each person subject to the general license in subsec-
tion (f) of this section shall manage and dispose of wastes containing
NORM:

(A) in accordance with the United States Environmen-
tal Protection Agency’ s (EPA) applicable requirements for disposal
of such wastes;

(B) by transfer of the wastes for disposal to a person
specifically licensed to receive waste containing NORM and which
is licensed under requirements equivalent to those for uranium and
thorium byproduct materials in §289.260 of this title (relating to
Licensing of Uranium Recovery and Byproduct Material Disposal
Facilities);

(C) by transfer of the wastes for disposal to a facility
licensed in accordance with requirements equivalent to those in 10
CFR Part 61 licensed by the NRC, an agreement state, or a licensing
state; or

(D) in accordance with alternate methods authorized
by the agency having jurisdiction to regulate disposal of such waste.

(2) Records of disposal, including waste manifests, shall
be maintained according to the provisions of §289.202 of this title.

(3) Transfers of waste containing NORM for disposal
shall be made only to a person specifically authorized to receive such
waste.

(i) Specific license.

(1) Unless otherwise exempted under the provisions of
subsection (d) of this section or licensed under the provisions of
§289.252 of this title, the manufacture and commercial distribution
of any material or product containing NORM shall be specifically
licensed in accordance with this section or in accordance with the
equivalent requirements of another licensing state.

(2) Personsconducting deliberate operationsto decontam-
inate the following shall be specifically licensed in accordance with
the requirements of this section:

(A) buildings and structures owned, possessed, or
controlled by other persons and contaminated with NORM in excess
of the levels set forth in subsection (w) of this section; or

(B) equipment or land owned, possessed, or controlled
by other persons and not otherwise exempted under the provisions of
subsection (d) of this section.

(3) Unless otherwiseexempted in accordance with subsec-
tion (d) of this section, persons receiving NORM waste from other
persons for storage or processing or persons who process NORM for
other persons at temporary job sites shall be specifically licensed in
accordance with the requirements of this section.

(4) Spinning pipe gauge licensees performing reclamation
activities shall obtain specific authorization to perform NORM
decontamination on pipe. Alternatively, spinning pipe gaugelicensees
may survey tubing before reclamation activities are performed. If the
exposure rate on the outside of a pipe, measured at any accessible
point, is greater than 50 �R/hr, then the spinning pipe gauge licensee
shall obtain a NORM decontamination license. If the exposure rate
of the pipe measures less than 50 �R/hr, a spinning pipe gauge

licensee may perform the scale removal activity without additional
authorization on their license.

(j) Filing application for specific licenses.

(1) Applications for specific licenses shall be filed in
duplicate on a form prescribed by the agency.

(2) The agency may at any time after the filing of the
original application, and before the expiration of the license, require
further information in order to determine whether the application
should be granted or denied, or whether a license should be modified
or revoked.

(3) Each application shall be signed by the applicant or
licensee, or a person duly authorized to act for and on the licensee’s
behalf.

(4) A license application may include a request for a
license authorizing one or more activities.

(5) Applications and documents submitted to the agency
may be made available for public inspection. The agency may, how-
ever, withhold any document or part thereof from public inspection
in accordance with §289.201(n) of this title.

(6) Each application for a specific license shall be accom-
panied by the fee prescribed in §289.204 of this title.

(k) Requirements for the issuance of specific licenses.

(1) A license application will be approved if the agency
determines that:

(A) the applicant is qualified by reason of training and
experience to use the material in question for the purpose requested,
according to this section, and in a manner that minimizes danger to
public health and safety, property, or the environment;

(B) the applicant’s proposed buildings, structures, and
procedures are adequate to minimize danger to public health and
safety, property, or the environment;

(C) the issuance of the license will not adversely affect
the health and safety of the public;

(D) the applicant satisfies any applicable special re-
quirements in this section; and

(E) the applicant has met the financial security require-
ments of subsection (v) of this section.

(2) An application for a specific license to decontaminate
equipment or land not otherwise exempted under the provisions of
subsection (d) of this section or buildings and structures contaminated
with NORM in excess of the levels set forth in subsection (w) of this
section, as applicable, will be approved if:

(A) the applicant satisfies the requirements specified
in paragraph (1) of this subsection; and

(B) the applicant has adequately addressed the follow-
ing items in the application:

(i) procedures and equipment for monitoring and
protection of workers;

(ii) an evaluation of the radiation levels and con-
centrations of contamination expected during normal operations;

(iii) operating and emergency procedures, and qual-
ity assurance of items released for unrestricted use; and
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(iv) a method of managing the NORM waste re-
moved from contaminated equipment, buildings, structures, and land
for disposal or storage.

(3) An application for a specific license to perform
NORM decontamination for spinning pipe gauges not otherwise
exempted from the requirements of this section in accordance with
subsection (d)(3) of this section will be approved if:

(A) the applicant satisfies the requirements specified
in paragraph (1) of this subsection; and

(B) the applicant has adequately addressed the follow-
ing items in the application:

(i) procedures and equipment for monitoring and
protection of workers;

(ii) an evaluation of the radiation levels and con-
centrations of contamination expected during normal operations;

(iii) operating and emergency procedures, and qual-
ity assurance of items released for unrestricted use; and

(iv) a method of managing the NORM waste re-
moved from contaminated pipes for disposal or storage.

(4) An application for a specific license to manufacture
and/or commercially distribute products or materials containing
NORM to persons exempted from the requirements of this section
in accordance with subsection (d)(4) of this section will be approved
if:

(A) the applicant satisfies the requirements specified
in paragraph (1) of this subsection;

(B) the NORM is not contained in any food, beverage,
cosmetic, drug, or other commodity designed for ingestion or
inhalation by, or application to, a human being; and

(C) the applicant submits sufficient information relat-
ing to the design, manufacture, prototype testing, quality control pro-
cedures, labeling or marking, and conditions of handling, storage,
use, and disposal of the NORM material or product to demonstrate
that the material or product will meet the safety criteria set forth in
subsection (l) of this section. The information shall include:

(i) a description of the material or product and its
intended use or uses;

(ii) the type, quantity, and concentration of NORM
in each material or product;

(iii) the chemical and physical form of the NORM
in the material or product, and changes in chemical and physical form
that may occur during the useful life of the material or product;

(iv) an analysis of the solubility in water and human
body fluids of the NORM in the material or product;

(v) the details of manufacture and design of the
material or product relating to containment and shielding of the
NORM and other safety features under normal and severe conditions
of handling, storage, use, reuse, and disposal of the material or
product;

(vi) the type and extent of human access to the
material or product during normal handling, use, and disposal;

(vii) the total quantity of NORM expected to be
distributed annually in the material or product;

(viii) the expected useful life of the material or
product;

(ix) the proposed method for labeling or marking
each unit of the material or product to identify the manufacturer and/
or commercial distributor of the product and the radionuclide(s) and
quantity of NORM in the material or product;

(x) procedures for prototype testing of the material
or product to demonstrate the effectiveness of the containment,
shielding, and other safety features under both normal and severe
conditions of handling, storage, use, reuse, and disposal;

(xi) results of the prototype testing of the material
or product, including any change in the form of the NORM contained
in it, the extent that the NORM may be released to the environment,
any change in radiation levels, and any other changes in safety
features;

(xii) the estimated external radiation doses and dose
commitments relevant to the safety criteria in subsection (l) of this
section and the basis for such estimates;

(xiii) a determination that the probabilities with
respect to doses referred to in subsection (l) of this section meet
the criteria;

(xiv) quality control procedures to be followed in
assuring each production lot meets agency-approved quality control
standards; and

(xv) any additional information, including experi-
mental studies and tests, required by the agency to facilitate a deter-
mination of the safety of the material or product.

(5) An application for a specific license for persons who
receive NORM waste from other persons for processing or persons
who process NORM for other persons at temporary job sites in
accordance with subsection (i)(3) of this section will be approved
if:

(A) the applicant satisfies the requirements specified
in paragraph (1) of this subsection; and

(B) the applicant has adequately addressed the follow-
ing items in the application:

(i) procedures and equipment for monitoring and
protection of workers;

(ii) an evaluation of the radiation levels and con-
centrations of contamination expected during normal operations; and

(iii) operating and emergency procedures, including
quality assurance of items released for unrestricted use.

(6) Notwithstanding the provisions of paragraph (4) of
this subsection, the agency may deny an application for a specific
license if the end uses of the product are frivolous or cannot be
reasonably foreseen through complete technical documentation.

(l) Safety criteria. An applicant for a licenseunder subsection
(k)(4) of this section shall demonstrate that the product is designed
and will be manufactured so that:

(1) during routine use and disposal, it is unlikely that
the external radiation dose in any one year, or the dose equivalent
resulting from the intake of radioactive material, excluding radon
and radon decay products, in any one year, to a suitable sample
of the group of individuals expected to be most highly exposed to
radiation or radioactive material from the consumer end-use material
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or product, will exceed the doses in column I of subsection (m) of
this section;

(2) during routine handling and storage of the quantitiesof
the industrial material or product likely to accumulate in one location
during marketing, commercial distribution, installation, and servicing
of the material or product, it is unlikely that the external radiation
dose in any one year, or the dose equivalent resulting from the intake
of radioactive material, excluding radon, in any one year, to a suitable
sample of the group of individuals expected to bemost highly exposed
to radiation or radioactive material from the industrial material or
product, will exceed the doses in column II of subsection (m) of this
section;

(3) during routine use, disposal, handling, and storage, it
is unlikely that the radon released from the material or product will
result in an increase in the average radon concentration in air of more
than 0.4 picocurie per liter (pCi/l); and

(4) it is unlikely that there will be a significant reduction
in the effectiveness of the containment, shielding, or other safety
features of the material or product from wear and abuse likely to
occur in normal handling and use of the material or product during
its useful life.

(m) Table of allowable organ doses. The following table
describes the doses allowed per specific organ.
Figure: 25 TAC §289.259(m)

(n) Issuance of specific licenses.

(1) When an application meets the requirements of the
Act and rules of the agency, the agency will issue a specific
license authorizing the proposed activity in such form and containing
appropriate or necessary conditions and limitations.

(2) The agency may incorporate in a license at the time
of issuance, or thereafter by amendment, any additional requirements
and conditions with respect to the licensee’ s receipt, possession,
use, and transfer of NORM subject to this section as it considers
appropriate or necessary in order to:

(A) minimize danger to public health and safety,
property, or the environment;

(B) require such reports and the keeping of such
records, and to provide for such inspections of activities under the li-
cense as may be appropriate or necessary; and

(C) prevent loss or theft of material subject to this
section.

(o) Conditions of licenses issued under subsection (k) of this
section.

(1) General terms and conditions.

(A) Each license issued in accordance with this section
shall be subject to all the provisions of the Act, now or hereafter in
effect, and to all rules and orders of the agency.

(B) No license issued or granted under this section
and no right to possess or utilize NORM granted by any license
issued in accordance with this section shall be transferred, assigned,
or in any manner disposed of, either voluntarily or involuntarily,
directly or indirectly, through transfer of control of any license to
any person unless the agency, after securing full information, finds
that the transfer is in accordance with the provisions of the Act, and
gives its consent in writing.

(C) Each person licensed by the agency in accordance
with this section shall use and possess the licensed material at the
locations and for purposes authorized in the license.

(D) Each person licensed by the agency in accordance
with this section is subject to the general license provisions of
subsection (g) of this section.

(E) Each person licensed by the agency in accordance
with this section shall manage and dispose of wastes containing
NORM:

(i) in accordance with EPA applicable requirements
for disposal of such wastes;

(ii) by transfer of the wastes for disposal to aperson
specifically licensed to receive waste containing NORM and that
is licensed under requirements equivalent to those for uranium and
thorium byproduct materials in §289.260 of this title;

(iii) by transfer of the wastes for disposal to a
facility licensed in accordance with the requirements equivalent to
those in the 10 CFR Part 61 by NRC, an agreement state, or a
licensing state; or

(iv) in accordance with alternate methods autho-
rized by the agency having jurisdiction to regulate such wastes.

(F) Notification to the agency.

(i) Each licensee shall notify the agency, in writing,
immediately following the filing of a voluntary or involuntary petition
for bankruptcy by or against:

(I) a licensee;

(II) an entity controlling a licensee or listing the
license of the licensee as property of the estate; or

(III) an affiliate of the licensee.

(ii) This notification shall include:

(I) the bankruptcy court in which the petition for
bankruptcy was filed;

(II) the name of the entity in bankruptcy; and

(III) the date of the filing of the petition.

(2) Quality control, labeling, and reports of transfer. Each
person licensed under subsection (k)(4) of this section shall:

(A) carry out adequate control procedures in manufac-
turing the material or product to assure that each production lot meets
the quality control standards approved by the agency;

(B) label or mark each unit to identify the manufac-
turer, processor, producer, or commercial distributor of the material
or product and the NORM in the material or product; and

(C) maintain records identifying, by name and address,
each person to whom NORM is transferred for use under subsection
(d)(4) of this section or the equivalent requirements of another
licensing state, and stating the kinds, quantities, and uses of NORM
transferred. An annual summary report stating the total quantity of
each radionuclide transferred under the specific license shall be filed
with the agency. Each report shall cover the year ending December
31, and shall be filed within 30 days thereafter. If no transfers of
radioactive material have been made in accordance with (k)(4) of
this section during the reporting period, the report shall so indicate.

(p) Expiration and termination of licenses.
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(1) Except as provided in paragraph (6) of this subsection
and subsection (q)(2) of this section, each specific license shall expire
at the end of the specified day in the month and year stated in the
license.

(2) Each licensee shall notify the agency immediately, in
writing, and request termination of the license when the licensee
decides to terminate all activities involving materials authorized under
the license or when the licensee decides to terminate a licensed
location. Thisnotification and request for termination of the licenseor
a licensed location must include the reports and information specified
in paragraph (4)(D) of this subsection. The licensee is subject to the
provisions of paragraphs (3)-(5) of this subsection, as applicable.

(3) No less than 30 days before the expiration date
specified in a specific license, the licensee shall either:

(A) submit an application for license renewal under
subsection (q) of this section; or

(B) notify the agency in writing, under paragraph (2)
of this subsection, if the licensee decides to discontinue all activities
involving NORM.

(4) If a licensee terminates a licensed location or if a
licensee does not submit an application for license renewal under
subsection (q) of this section, the licensee shall, before a licensed
location can be removed from the license, or on or before the
expiration date specified in the license:

(A) terminate use of NORM;

(B) remove radioactive contamination to the extent
practicable;

(C) properly dispose of NORM; and

(D) submit a record of NORM disposal and radiation
survey(s) to confirm the absence of NORM or to establish the levelsof
residual radioactive contamination. The licensee shall, as appropriate:

(i) submit a record of disposal of radioactive mate-
rial and radiation survey(s) of the licensee’ s permanent location of
use or storage. Levels of radiation shall be reported in units as re-
quired by subsection (w) of this section; and

(ii) specify the instruments(s) used and certify that
each instrument is properly calibrated and tested.

(5) If no radioactivity attributable to activities conducted
under the license is detected, the licensee shall submit a certification
that no detectable radioactive contamination exceeding the levels
listed in subsections (d)(1) and (w) of this section was found. If
the agency determines that the information submitted under this
paragraph and paragraph (4)(D) of this subsection is adequate and
surveys conducted by the agency confirm the findings, the agency
will notify the licensee in writing that the license is terminated.

(6) If detectable levels of residual radioactivity at-
tributable to activities conducted under the license are found, the
requirements of the license continue in effect beyond the expiration
date, if necessary, with respect to possession of residual NORM
until the agency notifies the licensee in writing that the requirements
of the license have been completed. During this time, the licensee
is subject to the provisions of paragraph (7) of this subsection. In
addition to the information submitted under paragraph (4)(D) of
this subsection, the licensee shall submit a plan, if appropriate,
for decontaminating the location(s) and disposing of the residual
NORM.

(7) Each licensee who possesses residual radioactive ma-
terial under paragraph (6) of this subsection, following the expiration
date specified in the license, shall:

(A) be limited to actions involving NORM related to
preparing the location(s) for release for unrestricted use; and

(B) continue to control entry to restricted areas until
the location(s) is suitable for release for unrestricted use and the
release is approved by the agency in writing.

(q) Renewal of licenses.

(1) Applications for renewal of specific licenses shall be
filed in accordance with subsection (j) of this section.

(2) If a licensee has filed the appropriate application form
for renewal (or for a new license authorizing the same activities) at
least 30 days prior to the expiration date of the existing license, that
license shall not expire until final action by the agency.

(r) Amendment of licenses at request of licensee. Applica-
tions for amendment of a license shall be filed in writing and in
accordance with subsection (j)(2)-(6) of this section and shall specify
how the licensee desires the license to be amended and the grounds
for such amendment.

(s) Agency action on applications to renew and amend. In
considering an application by a licensee to renew, amend, or transfer
the license, the agency will apply the criteria set forth in subsection
(k) of this section.

(t) Modification and revocation of licenses. Modification,
suspension, and revocation of licenses shall be in accordance with
§289.205 of this title.

(u) Reciprocal recognition of licenses. Subject to thissection,
any person who holds a specific license from any agreement state,
or any licensing state, and issued by the agency having jurisdiction
where the licensee maintains an office for directing the licensed
activity and at which radiation safety records are normally maintained,
is hereby granted a general license to conduct the activities authorized
in such licensing document within the state of Texas provided that:

(1) the requirements in §289.252(s) of this title are met;
and

(2) the out-of-state licensee shall not transfer or dispose
of NORM possessed or used under the general license provided in
paragraph (1) of this subsection except by transfer to a person:

(A) specifically licensed by the agency, the Texas
agency authorized to regulate disposal of radioactive waste, or by
another licensing state to receive such material; or

(B) exempt from the requirements for a license for
such material under subsection (d) of this section.

(v) Financial security requirements.

(1) Each person specifically licensed in accordance with
this section for possession of NORM shall comply with the financial
security requirements of §289.252(u) of this title.

(2) On (effective date of this section), current licenses in
effect may continue provided that the required security arrangements
be submitted to the agency by (six months from effective date).

(3) No later than 90 days after the licensee notifies
the agency that decontamination and decommissioning have been
completed, the agency shall determine if these have been conducted in
accordance with the requirements of this section and the conditions of
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the license. If the agency finds that the requirements have been met,
the Director of the Radiation Control Program shall direct the return
or release of the licensee’s security in full plus any accumulated
interest. If the agency finds that the requirements have not been
met, the agency will notify the licensee of the steps necessary for
compliance.

(w) Acceptable surface contamination levels for NORM.
The following table is to be used in determining compliance with
subsections (f)(2) and (p) of this section.
Figure: 25 TAC §289.259(w)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817817
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control
The Texas Department of Health (department) proposes the
repeal of §289.230 and new §289.230 concerning certification
of mammography systems and accreditation of mammography
facilities.

The existing §289.230 is repealed due to the significant re-
visions of text to incorporate the final federal Mammography
Quality Standards Act (MQSA) requirements. The new section
adds new and clarifying language on state requirements con-
cerning stereotactic biopsy systems, terminations, and items to
be included in operating and safety procedures. The new sec-
tion also includes additional fees for reevaluation of phantom
images and a provision for reimbursement of actual expenses
for on-site visits required after three denials of accreditation.

Mrs. Ruth E. McBurney, C.H.P., Director, Division of Licensing,
Registration and Standards, Bureau of Radiation Control, has
determined that for each year of the first five years the sections
are in effect, there will be fiscal implications for state or
local government as a result of enforcing or administering the
sections as proposed.

The fees for accreditation of mammography facilities and for
reevaluation of clinical images specified in §289.230(ee)(4)(A)-
(C) were implemented August 9, 1998, and were published in
the July 31, 1998, issue of the Texas Register (23 TexReg
7810). These fees are not being changed in this proposed
new rule. The new rule adds fees regarding reevaluation of
phantom images, additional mammography review, and an on-
site visit after a third denial of an accreditation. The department
will receive an estimated additional $360 in revenue for the first
year, $1,800 in revenue the second year, and $3,960 for each
remaining year of the first five years. Approximately 3.0% of the
state or local government entities that choose accreditation with
the state will pay an additional $360 for reevaluation of phantom
images and an additional mammography review. Approximately
one state or local government entity choosing accreditation with
the state will reimburse the state for actual expenses for an on-

site visit after a third denial of an accreditation. The cost of the
on-site visit is estimated to be between $1,400 and $2,500.

Mrs. McBurney also has determined that for each year of the
first five years the proposed sections are in effect, the public
benefit anticipated as a result of enforcing the sections will be
to ensure continued protection of the public and workers from
unnecessary exposure to radiation by recovering the majority of
the costs of the regulatory program from those entities possess-
ing sources of radiation and by requiring appropriate training for
individuals operating and evaluating mammography equipment.
The specific effect on small businesses and persons who are
required to comply with the sections as proposed will vary de-
pending on the number of mammography machines authorized
on a certificate of registration. Approximately 3.0% of the mam-
mography facilities that choose accreditation with the state will
pay an additional $110 for reevaluation of phantom images per
machine. Approximately one facility choosing accreditation with
the state will reimburse the state for actual expenses for an on-
site visit after a third denial of an accreditation. The cost of
the on-site visit is estimated to be between $1,400 and $2,500.
There is no anticipated impact on local employment.

Comments on the proposal may be presented to Ruth E.
McBurney, C.H.P., Director, Division of Licensing, Regis-
tration and Standards, Bureau of Radiation Control, Texas
Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3189, (512)834-6688 or electronic mail at
Ruth.McBurney@tdh.state.tx.us. Public comments will be
accepted for 30 days following publication of this proposal in
the Texas Register. In addition, a public hearing to accept oral
comments will be held at 10:00 a.m., Wednesday, December
16, 1998, in Conference Room N218, Texas Department of
Health, Bureau of Radiation Control, located at the Exchange
Building, 8407 Wall Street, Austin, Texas.

Subchapter E. Registration Regulations
25 TAC §289.230

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health (board)
with authority to adopt rules and guidelines relating to the
control of radiation; and §12.001, which provides the board
with authority to adopt rules for its procedures and for the
performance of every duty imposed by law on the board, the
department and the commissioner of health.

The repeal affects Health and Safety Code, Chapter 401, and
Health and Safety Code, Chapter 12.

§289.230. Certification of Mammography Systems.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817837
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999

PROPOSED RULES December 4, 1998 23 TexReg 12153



For further information, please call: (512) 458–7236

♦ ♦ ♦
The new section is proposed under the Health and Safety
Code, Chapter 401, which provides the Texas Board of Health
(board) with authority to adopt rules and guidelines relating
to the control of radiation; and §12.001, which provides the
board with authority to adopt rules for its procedures and for
the performance of every duty imposed by law on the board,
the department and the commissioner of health.

The new section affects Health and Safety Code, Chapter 401,
and Health and Safety Code, Chapter 12.

§289.230. Certification of Mammography Systems and Accreditation
of Mammography Facilities.

(a) Purpose.

(1) This section provides for the certification of mammog-
raphy systems and the accreditation of mammography facilities. No
person shall use x-ray producing machines for mammography of hu-
mans except as authorized in a state certification of mammography
systems issued by the agency in accordance with the requirements of
this section and in a certificate issued by the United States Food and
Drug Administration (FDA).

(2) The use of all mammography machines certified in
accordance with this section shall be by or under the supervision of
a physician licensed by the Texas State Board of Medical Examiners
with license in good standing.

(b) Scope. In addition to the requirements of this section,
all registrants are subject to the requirements of §289.201 of this
title (relating to General Provisions), §289.202 of this title (relating
to Standards for Protection Against Radiation), §289.203 of this
title (relating to Notices, Instructions, and Reports to Workers;
Inspections), §289.204 of this title (relating to Fees for Certificates of
Registration, Radioactive Material(s) Licenses, Emergency Planning
and Implementation, and Other Regulatory Services), §289.205 of this
title (relating to Hearing and Enforcement Procedures), and §289.226
of this title (relating to Registration of Radiation Machine Use and
Services).

(c) Definitions. The following words and terms, when used
in this section, shall have the following meaning unless the context
clearly indicates otherwise.

(1) Accreditation - An approval of a mammography
facility by an accreditation body.

(2) Accreditation body - An entity approved by the
FDA under 42 United States Code §263b(e)(1)(A) to accredit
mammography facilities.

(3) Action limit - The minimum or maximum value of a
quality assurance measurement representing acceptable performance.
Values less than the minimum or greater than the maximum action
limit indicate that corrective action must be taken by the facility.

(4) Adverse event - An undesirable experience associated
with mammography activities within the scope of this section.
Adverse events include but are not limited to:

(A) poor image quality;

(B) failure to send mammography reports within 30
days to the referring physician or in a timely manner to the self-
referred patient; and

(C) use of personnel that do not meet the applicable
requirements of subsection (f) of this section.

(5) Air kerma - The kerma in a given mass of air. The
unit used to measure the quantity of air kerma is the Gray (Gy). For
x-rays with energies less than 300 kiloelectronvolts (keV), 1 Gy =
100 rad = 114 roentgens (R) of exposure.

(6) Automatic exposure control (AEC) - A device that
automatically controlsone or moretechniquefactors in order to obtain
at preselected locations a required quantity of radiation.

(7) Average glandular dose - The value in millirad (mrad)
or milligray (mGy) for a given breast or phantom thickness that esti-
mates the average absorbed dose to the glandular tissue extrapolated
from free air exposures and based on fixed filter thickness and target
material.

(8) Beam-limiting device- A device that providesa means
to restrict the dimensions of the x-ray field.

(9) Breast implant - A prosthetic device implanted in the
breast.

(10) Calendar quarter - Any one of the following time
periods during a given year; January 1-March 31, April 1-June 30,
July 1-September 30, or October 1-December 31.

(11) Calibration of instruments - The comparative re-
sponse or reading of an instrument relative to a series of known
radiation values over the range of the instrument.

(12) Category I continuing medical education units
(CMEU) - Educational activities approved by the Accreditation
Council for Continuing Medical Education, the American Os-
teopathic Association, a state medical society, or an equivalent
organization.

(13) Certification of mammography systems (state certifi-
cation) - A form of permission given by the agency to an applicant
who has met the requirements for mammography system certification
set out in the Act and this chapter.

(14) Clinical image - See the definition for mammogram.

(15) Consumer - An individual who chooses to comment
or complain in reference to a mammography examination. The
individual may be the patient or a representative of the patient, such
as a family member or referring physician.

(16) Contact hour - 50 minutes of attendance and/or
participation in instructor-directed activities.

(17) Continuing education - Acquiring contact hours by
attendance and/or participation in lectures, conferences, or seminars.
Continuing education hours may also be acquired in the following
manner:

(A) computer based instruction with a post test; or

(B) reading approved articles with a post test.

(18) Continuing education unit (CEU) - One contact hour
of training.

(19) Control panel - That part of the radiation machine
control upon which are mounted the switches, knobs, push buttons,
and other hardware necessary for manually setting the technique
factors.

(20) Dedicated mammographic equipment - Equipment
that has been specifically designed and manufactured for mammog-
raphy.
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(21) Direct supervision - Oversight of operations that
include the following.

(A) During joint interpretation of mammograms, the
supervising interpreting physician reviews, discusses, and confirms
the diagnosis of the physician being supervised and signs the resulting
report before it is entered into the patient’s record.

(B) During performance of a mammography exami-
nation, the supervising medical radiologic technologist is present to
observe and correct, as needed, the individual who is performing the
examination.

(C) During performance of a survey of the registrant’s
equipment and quality assurance program, the supervising medical
physicist is present to observe, and correct, as needed, the individual
who is conducting the survey.

(22) Established operating level - The value of a particular
quality assurance parameter that has been established as an acceptable
normal level by the registrant’ s quality assurance program.

(23) Facility - A hospital, outpatient department, clinic,
radiology practice, mobile unit, an office of a physician, or other
person that conducts breast cancer screening or diagnosis through
mammography activities, including any or all of the following:

(A) the operation of equipment to produce a mammo-
gram;

(B) processing of film;

(C) initial interpretation of the mammogram; or

(D) maintaining the viewing conditions for that inter-
pretation.

(24) Final assessment categories - The overall final as-
sessment of findings in a report of a mammography examination,
classified in one of the following categories:

(A) "negative" indicates nothing to comment upon (if
the interpreting physician is aware of clinical findings or symptoms,
despite the negative assessment, these shall be explained);

(B) "benign" is also a negative assessment;

(C) "probably benign" indicates a finding(s) that has a
high probability of being benign;

(D) "suspicious" indicates a finding(s) without all the
characteristic morphology of breast cancer but indicating a definite
probability of being malignant;

(E) "highly suggestive of malignancy" indicates a
finding(s) that has a high probability of being malignant; or

(F) "incomplete" indicates there is a need for addi-
tional imaging evaluation. Reasons why no assessment can be made
shall be stated by the interpreting physician.

(25) First allowable time - The earliest time a resident
physician is eligible to take the diagnostic radiology boards from an
FDA-designated certifying body.

(26) Formal training - Attendance and participation in
instructor-directed activities. This does not include self-study pro-
grams.

(27) Half-value layer (HVL) - The thickness of a specified
material that attenuates the beam of radiation to an extent such that
the exposure rate is reduced to one-half of its original value. In this
definition, the contribution of all scattered radiation, other than any

that might be present initially in the beam concerned, is deemed to
be excluded.

(28) Interpreting physician - A licensed physician who
interprets mammographic images and who meets the requirements of
subsection (f)(1) of this section.

(29) Image receptor - Any device, such as a fluorescent
screen or radiographic film, that transforms incident x-ray photons
either into a visible image or into another form that can be made into
a visible image by further transformations.

(30) Image review board - a group of qualified physicians
and other individuals approved by FDA who review the clinical and
phantom images.

(31) Institutional review board (IRB) - Any board, com-
mittee, or other group formally designated by an institution to review,
approve the initiation of, and conduct periodic review of biomedical
research involving human subjects.

(32) Kerma - The sum of the initial energies of all the
charged particles liberated by uncharged ionizing particles in a
material of given mass.

(33) Laterality - The designation of either the right or left
breast.

(34) Lead interpreting physician - The interpreting physi-
cian assigned the general responsibility for ensuring that a facility’s
quality assurance program meets all of the requirements of subsec-
tions (k), (l), and (m) of this section.

(35) Mammogram - A radiographic image produced
through mammography.

(36) Mammography - The use of x-radiation to produce
an image of the breast on film, paper, or digital display that may be
used to detect the presence of pathological conditions of the breast.
For the purposes of this section, mammography does not include
radiography of the breast performed as follows:

(A) during invasive interventions for localization or
biopsy procedures except as specified in subsection (q) of this section;
or

(B) with an investigational mammography device as
part of a scientific study conducted in accordance with FDA’s
investigation device exemption regulations.

(37) Mammographic modality - A technology for radio-
graphy of the breast. Examples are screen-film mammography or
xeromammography.

(38) Mammography medical outcomes audit - A system-
atic collection of mammography results compared with outcomes
data.

(39) Mammography system - A system that includes the
following:

(A) an x-ray unit used as a source of radiation in
producing images of breast tissue;

(B) an imaging system used for the formation of a
latent image of breast tissue;

(C) an imaging processing device for changing a latent
imageof breast tissueto a visual image that can be used for diagnostic
purposes;
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(D) a viewing device used for the visual evaluation of
an image of breast tissue if the image is produced in interpreting
visual data captured on an image receptor;

(E) a medical radiological technologist who performs
a mammography; and

(F) a physician who engages in, and who meets the
requirements of this section relating to the reading, evaluation, and
interpretation of mammograms.

(40) Mammography unit(s) - Components assembled for
the production of x-rays for useduring mammography. Theseinclude,
at a minimum, the following:

(A) an x-ray generator;

(B) an x-ray control;

(C) a tube housing assembly;

(D) a beam limiting device; and

(E) supporting structures.

(41) Mean optical density - The average of the optical
densities measured using phantom thicknesses of 2, 4, and 6
centimeters (cm) with values of kilovolt peak (kVp) clinically
appropriate for those thicknesses.

(42) Medical physicist - An individual who performs
surveys and evaluations of mammographic equipment in accordance
with this section and who meets the qualifications in subsection (f)(3)
of this section.

(43) Medical radiological technologist (operator of equip-
ment) - An individual specifically trained in the use of radiographic
equipment and the positioning of patients for radiographic examina-
tions who performs mammography examinations in accordance with
this section and who meets the qualifications in subsection (f)(2) of
this section.

(44) Mobile services - The use of mammography units in
temporary locations for limited time periods. The units may be fixed
inside a mobile van or transported to temporary locations.

(45) Multi-reading - Two or more physicians interpreting
the same mammogram. At least one physician shall be qualified as
an interpreting physician.

(46) Optical density (OD) - A measure of the fraction of
incident light transmitted through a developed film and defined by
the equation.
Figure: 25 TAC §289.230(c)(46)

(47) Patient - Any individual who undergoes a mammog-
raphy examination in a facility, regardless of whether the person is
referred by a physician or is self-referred.

(48) Phantom - A test object used to simulateradiographic
characteristics of compressed breast tissueand containing components
that radiographically model aspects of breast disease and cancer. The
phantom shall be accepted by FDA.

(49) Phantom image- A radiographic imageof aphantom.

(50) Physical science - This includes physics, chemistry,
radiation science (including medical physics and health physics), and
engineering.

(51) Positive mammogram - A mammogram that has an
overall assessment of findings that are either "suspicious" or "highly
suggestive of malignancy."

(52) Qualified instructor - An individual whose training
and experience prepares him or her to carry out specified training as-
signments. Interpreting physicians, medical radiologic technologists,
or medical physicists who meet the requirements of subsection (f)
of this section would be considered qualified instructors in their re-
spective areas of mammography. Other examples of individuals who
may be qualified instructors for the purpose of providing training to
meet the regulations of this section include, but are not limited to, in-
structors in a post-high school training institution and manufacturer’s
representatives.

(53) Quality control technologist - An individual meeting
the requirementsof subsection (f)(2) of thissection who isresponsible
for those quality assurance responsibilities not assigned to the lead
interpreting physician or to the medical physicist.

(54) Self-referral mammography - The use of x-radiation
to test asymptomatic women for the detection of diseases of the
breasts when such tests are not specifically and individually ordered
by a licensed physician.

(55) Serious adverse event - An adverse advent that may
significantly compromise clinical outcomes, or an adverse event for
which a facility fails to take appropriate corrective action in a timely
manner.

(56) Serious complaint - A report of a serious adverse
event.

(57) Source-to-image receptor distance (SID) - The dis-
tance from the source to the center of the input surface of the image
receptor.

(58) Standard breast - A 4.2 cm thick compressed breast
consisting of 50% glandular and 50% adipose tissue.

(59) Survey - An on-site physics consultation and eval-
uation of a mammography system and quality assurance program
performed by a medical physicist.

(60) Technique chart - A chart that provides all necessary
generator control settings and geometry needed to make clinical
radiographs.

(61) Technical aspects of mammography - In relation to
continuing education, some or all of the following subjects must be
included:

(A) anatomy and physiology of the female breast;

(B) mammographic positioning;

(C) technical factors used in mammography;

(D) mammographic film evaluation and critique;

(E) breast pathology; or

(F) mammographic quality assurance procedures.

(62) Time cycle - The film development time in process-
ing.

(63) Traceable to a national standard - Calibrated at either
the National Institute of Standards and Technology (NIST) or at
a calibration laboratory that participates in a proficiency program
with NIST at least once every two years. The results of the
proficiency test conducted within 24 months of calibration shall show
agreement within plus or minus 3.0% of the national standard in the
mammography energy range.

(d) Prohibitions.
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(1) Radiographic equipment designed for general purpose
or special nonmammography procedures shall not be used for
mammography. This includes systems that have been modified or
equipped with special attachments for mammography.

(2) The agency may prohibit use of machines that pose
significant threat or endanger public health and safety, in accordance
with §289.201 of this title and §289.205 of this title.

(3) Individuals shall not be exposed to the useful beam
except for healing arts purposes and unless such exposure has been
authorized by a licensed physician. This provision specifically
prohibits deliberate exposure for the following purposes:

(A) exposure of an individual for training, demonstra-
tion, or other non-healing arts purposes;

(B) exposure of an individual for the purpose of heal-
ing arts screening (self referral mammography) except as authorized
by subsection (h) of this section; and

(C) exposure of an individual for the purpose of
research except as authorized by subsection (p) of this section.

(e) Exemptions.

(1) Mammography machines or cabinet x-ray units used
exclusively for examination of breast biopsy specimens are exempt
from the requirements of this section. These units are required to
meet applicable provisions of §289.226 of this title and §289.227 of
this title (relating to Use of Radiation Machines in the Healing Arts
and Veterinary Medicine).

(2) Xerography systems not used for detection of diseases
of the breast are exempt from the requirements of this section. These
units are required to meet applicable provisions of §289.226 of this
title and §289.227 of this title.

(3) Mammography systems used exclusively for invasive
interventions for localization or biopsy procedures or other unique
mammographic imaging modalities are exempt from the requirements
of this section except for those listed in subsection (q) of this section.

(4) All mammography registrants are exempt from the ra-
diation protection program requirements of §289.202(e) of this title.

(5) All mammography registrants are exempt from the
posting of radiation area requirements of §289.202(aa)(1) of this title
provided that the operator has continuous surveillance and access
control of the radiation area.

(f) Personnel qualifications. The following requirements
apply to all personnel involved in any aspect of mammography
including the production and interpretation of mammograms.

(1) Interpreting physician. Each physician interpreting
mammograms shall meet the following qualifications.

(A) Initial qualifications. Before interpreting mammo-
grams independently, the physician shall:

(i) hold a current Texas license issued by the Texas
State Board of Medical Examiners and;

(I) be certified by the American Board of Radi-
ology, the American Osteopathic Board of Radiology, or one of the
other bodies approved by the FDA to certify interpreting physicians;
or

(II) have at least three months of documented
formal training in the interpretation of mammograms and in topics

related to mammography in accordance with subsection (nn)(2) of
this section; and

(ii) have had 60 hours of documented category I
CMEUs in mammography. Hours spent in residency specifically de-
voted to mammography will be equivalent to category I CMEUs and
accepted if documented in writing by the appropriate representative
of the training institution. The residency program must be approved
by the Accreditation Council for Graduate Medical Education or the
Council on Postdoctoral Training of the American Osteopathic Asso-
ciation; and

(iii) have interpreted or multi-read, under the direct
supervision of an interpreting physician, at least 240 mammographic
examinations within the six month period immediately prior to the
date that the physician qualifies as an interpreting physician.

(B) Exemptions.

(i) Physicians who qualified as interpreting physi-
cians prior to April 28, 1999, are considered to have met the initial
requirements of subparagraph (A) of this paragraph.

(ii) Physicians who have interpreted or multi-read
at least 240 mammographic examinations under the direct supervision
of an interpreting physician in any six month period during the last
two years of a diagnostic radiology residency and who became board
certified at the first allowable time, are exempt from subparagraph
(A)(iv) of this paragraph.

(C) Continuing education and experience. Each inter-
preting physician shall maintain qualifications by meeting the follow-
ing requirements:

(i) participating in education programs either by
teaching or completing at least 15 category I CMEUs in mammog-
raphy in the 36 months immediately preceding the date of the reg-
istrant’ s annual inspection or the last day of the calendar quarter
preceding the inspection or any date in between the two. This pe-
riod will begin following the third anniversary date of the end of
the calendar quarter in which the physician became qualified as an
interpreting physician. Training shall include at least six category I
CMEUs in each modality used by the interpreting physician in his/
her practice. CMEUs earned through teaching a specific course can
be counted only once during the 36 month period;

(ii) interpreting or multi-reading at least 960 mam-
mographic examinations during the 24 months immediately preceding
the date of the registrant’s annual inspection or the last day of the
calendar quarter preceding the inspection or any date in between the
two. This period will begin following the second anniversary date of
the end of the calendar quarter in which the physician became qual-
ified as an interpreting physician; and

(iii) accumulating at least eight hours of CMEUs
in any mammography modality in which the interpreting physician
has not been previously trained, prior to independently using the new
modality.

(D) Reestablishing qualifications. Interpreting physi-
cians who fail to maintain the required continuing education or ex-
perience requirements shall reestablish their qualifications before re-
suming independent interpretation of mammograms as follows:

(i) obtain a sufficient number of additional category
I CMEUs to bring their total up to the credits required in the previous
36 months;
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(ii) interpret or multi-read the following, within the
six months immediately prior to resuming independent interpretation
and under the direct supervision of an interpreting physician:

(I) at least 240 mammographic examinations; or

(II) a sufficient number of mammographic ex-
aminations to bring the total up to 960 examinations for the prior 24
months, whichever is less; or

(iii) complete both clauses (i) and (ii) of this
subparagraph, if an interpreting physician fails to maintain both the
continuing education and experience requirements.

(2) Medical radiologic technologists (operators of equip-
ment). Each person performing mammographic examinations shall
meet the following qualifications.

(A) General requirements. Before performing mam-
mographic examinations, the operator of equipment shall have:

(i) current certification as a medical radiologic
technologist under Texas Civil Statutes, Article 4512m;

(ii) completed a minimum of 40 contact hours of
training as outlined in subsection (nn)(1) of this section by a qualified
instructor; and

(iii) performed a minimum of 25 mammographic
examinations under the direct supervision of an individual qualified
in accordance with subparagraph (A) of this paragraph.

(B) Exemptions. Equipment operators who qualified
as medical radiologic technologists to perform mammography prior
to April 28, 1999, areconsidered to have met the general requirements
of subparagraph (A) of this paragraph.

(C) Continuing education and experience. Each med-
ical radiologic technologist shall maintain qualifications by meeting
the following requirements:

(i) accumulating at least 15 CEUs in mammography
in the 36 months immediately preceding the date of the registrant’s
annual inspection or the last day of the calendar quarter preceding
the inspection or any date in between the two. This period
will begin following the third anniversary date of the end of the
calendar quarter in which the individual became qualified to perform
mammography. At least six of the CEUs required shall be related
to each mammographic modality used by the technologist. CEUs
earned through teaching a specific course can be counted only once
during the 36 month period;

(ii) performing a minimum of 200 mammographic
examinations during the 24 months immediately preceding the
facility’ s annual inspection or the last day of the calendar quarter
or any date in between the two. This period will begin following the
second anniversary date of the end of the calendar quarter in which
the individual became qualified to perform mammography, or October
28, 1997, whichever is later; and

(iii) accumulating at least eight hours of CEUs
in any mammography modality in which the medical radiologic
technologist has not been previously trained, prior to independently
using the new modality.

(D) Requalification. Medical radiologic technologists
who fail to maintain the continuing education or experience require-
ments shall reestablish their qualifications before resuming indepen-
dent performance of mammograms as follows:

(i) obtaining asufficient number of additional CEUs
to bring their total up to the credits required in the previous 36
months;

(ii) performing a minimum of 25 mammographic
examinations under the direct supervision of a qualified medical
radiologic technologist; or

(iii) completing both clauses (i) and (ii) of this
subparagraph, if a medical radiologic technologist fails to maintain
both the continuing education and experience requirements.

(3) Medical physicist. Each medical physicist performing
mammographic surveys and evaluating mammographic systems in
accordance with this section shall meet the following qualifications:

(A) Initial qualifications. Before performing surveys
and evaluating mammographic systems independently, the medical
physicist shall:

(i) hold a current Texas license under the Medi-
cal Physics Practice Act, Article 4512n, in diagnostic radiological
physics;

(ii) be registered with the agency or employed by a
business registered with the agency, in accordance with §289.226(e)
of this title and the Texas Radiation Control Act, unless exempted by
§289.226(b)(6) of this title;

(iii) have a masters degree or higher in a physical
science from an accredited institution, with no less than 20 semester
hours or equivalent (30 quarter hours) of college undergraduate or
graduate level physics. (Certification in an appropriate specialty area
by one of the bodies determined by FDA to have procedures and
requirements to ensure that medical physicists certified by the body
are competent to perform physics surveys is considered an equivalent
requirement);

(iv) have 20 contact hours of documented special-
ized training in conducting surveys of mammography facilities; and

(v) have experience conducting surveys of at least
one mammography facility and a total of at least ten mammography
units. No more than one survey of a specific unit within a period of
60 days can be counted towards the total mammography unit survey
requirement; or

(B) Alternative initial qualifications. Individuals who
met the qualifications of subparagraph (A)(i) and (ii) of this paragraph
prior to April 28, 1999, and have the following additional qualifica-
tions, are determined to have met the initial qualifications:

(i) a bachelor’s degree or higher in a physical
science from an accredited institution with no less than ten semester
hours or equivalent of college undergraduate or graduate level
physics;

(ii) 40 contact hours of documented specialized
training in conducting surveys of mammography facilities; and

(iii) experience conducting surveys of at least one
mammography facility and a total of at least 20 mammography units.
No more than one survey of a specific unit within a period of 60
days can be counted towards the total mammography unit survey
requirement. The training and experience requirements must be met
after fulfilling the degree requirements.

(C) Continuing education and experience. Each med-
ical physicist shall maintain their qualifications by meeting the fol-
lowing requirements:
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(i) participating in education programs, either by
teaching or completing at least 15 CEUs in mammography in the
36 months immediately preceding the date of the registrant’s annual
inspection or the last day of the calendar quarter preceding the
inspection or any date in between the two. This period will begin
following the third anniversary date of the end of the calendar quarter
in which the individual became qualified as a medical physicist. The
continuing education shall include hours of training appropriate to
each mammographic modality evaluated by the medical physicist
during his or her surveys. CEUs earned through teaching a specific
course can be counted only once during the 36 month period;

(ii) performing surveys of two mammography fa-
cilities and a total of at least six mammography units during the 24
months immediately preceding the date of the facility’ sannual inspec-
tion or the last day of the calendar quarter or any date in between
the two. The continuing education period will begin following the
second anniversary date of the end of the calendar quarter in which
the individual became qualified as a medical physicist. No more than
one survey of a specific facility within a ten month period on a spe-
cific unit within a period of 60 days can be counted towards the total
mammography unit survey requirement; and

(iii) accumulating at least eight hours of CEUs in
any mammography modality in which the medical physicist has
not been previously trained, prior to independently using the new
modality.

(D) Reestablishing qualifications. Medical physicists
who fail to maintain the continuing education or experience require-
ments shall reestablish their qualifications before resuming indepen-
dent performance of surveys and equipment evaluations applicable as
follows:

(i) obtaining asufficient number of additional CEUs
to bring their total up to the credits required in the previous 36
months;

(ii) performing asufficient number of surveysunder
the direct supervision of a qualified medical physicist to bring their
total up to the credits required in the previous 24 months; or

(iii) completing both clauses (i) and (ii) of this sub-
paragraph, if a medical physicist fails to maintain both the continuing
education and experience requirements.

(4) Retention of personnel records. Records documenting
the qualifications, continuing education, and experience of personnel
in subsection (f)(1)-(3) shall be maintained for inspection by the
agency in accordance with subsection (nn)(3) of this section.

(g) Equipment standards. Only x-ray systems meeting the
following standards shall be used.

(1) System design. The equipment shall have been specif-
ically designed and manufactured for mammography in accordance
with 21 Code of Federal Regulations (CFR) 1010.2, 1020.30, and
1020.31.

(2) Motion of tube-image receptor assembly. The assem-
bly shall be capable of being fixed in any position where it is designed
to operate. Once fixed in any such position, it shall not undergo un-
intended motion. In the event of power interruption, this mechanism
shall not fail.

(3) Image receptor sizes. Systems using screen-film
image receptors shall, at a minimum, provide for the following:

(A) operation with image receptors of 18 x 24 cm and
24 x 30 cm;

(B) moving grids matched to all image receptor sizes
provided;

(C) operation with the grid removed for magnification
procedures; and

(D) image receptors to rest, post-loading, 15 minutes
between exposures.

(4) Beam limitation. All systemsshall have beam-limiting
devices that allow the useful beam to extend to or beyond the chest
wall edge of the image receptor.

(5) Magnification. Systems used to perform noninterven-
tional problem solving procedures shall have radiographic magnifi-
cation capability available for use with, at a minimum, at least one
magnification value within the range of 1.4 to 2.0.

(6) Focal spot selection. When more than one focal spot
or target material is provided, the system shall indicate, prior to
exposure, which focal spot or target material is selected. When the
target material and/or focal spot is selected by a system algorithm
that is based on the exposure or on a test exposure, the system
shall display, after the exposure, the target material and/or focal spot
actually used during the exposure.

(7) Compression. All mammography systems shall incor-
porate a compression device.

(A) Systems shall be equipped with different sized
compression paddles that match the sizes of all full-field image
receptors provided for the system.

(B) Compression paddles for special purposes, includ-
ing those smaller than the full size of the image receptor (spot com-
pression) may be provided. Such paddles are not subject to the re-
quirements of subparagraphs (E) and (F) of this paragraph.

(C) Except as provided in subparagraph (D) of this
paragraph, the compression paddle shall be flat and parallel to the
breast support table and shall not deflect from parallel by more than
1.0 cm at any point on the surface of the compression paddle when
compression is applied.

(D) Equipment intended by the manufacturer’s design
to not be flat and parallel to the breast support table during
compression shall meet the manufacturer’ s design specifications and
maintenance requirements.

(E) The chest wall edge of the compression paddle
shall be straight and parallel to the edge of the image receptor.

(F) The chest wall edge may be bent upward to allow
for patient comfort, but shall not appear on the image.

(8) Technique factor selection and display. Technique
factor selection and display shall be as follows.

(A) Manual selection of milliampere seconds (mAs)
or at least one of its component parts, milliampere (mA) and/or time,
shall be available.

(B) The technique factors (peak tube potential in
kilovolts (kV) and either tube current in mA and exposure time in
seconds or the product of tube current and exposure time in mAs)
to be used during an exposure shall be indicated before the exposure
begins, except when AEC is used, in which case the technique factors
that are set prior to the exposure shall be indicated.

(C) When the AEC mode is used, the system shall
indicate the actual kVp and mAs used during the exposure. The mAs
may be displayed as mA and time.
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(9) Automatic exposure control. Each screen-film system
shall provide an AEC mode that is operable in all combinations of
equipment configuration provided, for example; grid, nongrid, mag-
nification, non magnification, and various target filter combinations.

(A) The positioning or selection of the detector shall
permit flexibility in the placement of the detector under the target
tissue.

(i) The size and available positions of the detector
shall be clearly indicated at the x-ray input surface of the breast
compression paddle.

(ii) The selected position of the detector shall be
clearly indicated.

(B) The system shall provide means to vary the
selected optical density from the normal (zero) setting.

(10) X-ray film. The registrant shall use x-ray film for
mammography that has been designated by the film manufacturer as
appropriate for mammography.

(11) Intensifying screens. The registrant shall use inten-
sifying screens for mammography that have been designated by the
screen manufacturer as appropriate for mammography and shall use
film that is matched to the screen’ s spectral output as specified by
the manufacturer.

(12) Film processing solutions. For processing mammog-
raphy films, the registrant shall usechemical solutionsthat arecapable
of developing the films used by the facility in a manner equivalent to
the minimum requirements specified by the film manufacturer.

(13) Lighting. The registrant shall make available special
lights for film illumination (hot lights) capable of producing light
levels greater than that provided by the view box.

(14) Film masking devices. Registrants shall ensure that
film masking devices that can limit the illuminated area to a region
equal to or smaller than the exposed portion of the film are available
to all interpreting physicians interpreting for the facility.

(15) Equipment variances. Registrants with mammogra-
phy equipment that has been issued variances by FDA to 21 CFR
1020.2, 1020.30, 1020.31 or meets the requirements for the alterna-
tives to the quality standards for equipment in 21 CFR 900.18(b),
shall maintain copies of those variances or alternative standards.

(h) Self-referral mammography. Any person proposing to
conduct a self-referral mammography program shall not initiate such
a program without prior approval of the agency. When requesting
such approval, that person shall submit the following information:

(1) the number and type of views (or projections);

(2) the age of the population to be examined and the
frequency of the exam following established, nationally recognized
criteria, such as those of the American Cancer Society, American
College of Radiology (ACR), or the National Council on Radiation
Protection and Measurements;

(3) written procedures to include methods of:

(A) advising patients and private physicians of the re-
sults of the mammography examination in accordancewith subsection
(i)(2) of this section;

(B) follow-up with patients and physicians in accor-
dance with subsection (i)(3) of this section; and

(C) recommending to patients who do not have a
physician means of selecting a physician;

(4) methods for educating mammography patients in
breast self-examination techniques and on the necessity for follow-up
by a physician.

(i) Medical records and mammography reports.

(1) Contents and terminology. Each registrant shall
prepare a written report of the results of each mammography
examination that shall include the following information:

(A) name of the patient and an additional patient
identifier;

(B) date of the examination;

(C) name and signature of the interpreting physician
who interpreted the mammogram (electronic signatures are accept-
able);

(D) overall final assessment of findings as defined in
subsection (b) of this section; and

(E) recommendations made to the practitioner about
what additional actions, if any, should be taken. All clinical questions
raised by the referring physician shall be addressed in the report to
the extent possible, even if the assessment is negative or benign.

(2) Communication of mammography results to the pa-
tient and physicians. Each registrant shall send the following reports
as soon as possible, but no later than 30 days from the date of the
mammography examination:

(A) to patients advising them of the results of the
mammography examination and any further medical needs indicated.
The report shall include a summary written in language easily
understood by a lay person; and

(B) to physicians advising them of the results of the
mammography examination and any further medical needs indicated.

(3) Follow-up with patients and physicians. Each regis-
trant shall follow-up to confirm the following:

(A) that patients with positive findings and patients
needing repeat exams have received proper notification; and

(B) that physicians have received proper notification
of patients with positive findings needing repeat exams.

(4) Retention of clinical images. Each registrant that
performs mammograms shall do the following.

(A) Maintain mammography films and reports in a
permanent medical record for a minimum of five years and if no
additional mammograms of the patient are performed at the facility,
they shall be maintained for a minimum of ten years.

(B) Upon request or on behalf of the patient, perma-
nently or temporarily transfer the original mammograms and copies
of the patient’s reports to a medical institution, a physician, or to the
patient directly.

(C) If the medical records are permanently forwarded,
the institution or physician shall maintain and become responsible for
the original film until the fifth or tenth anniversary, as specified in
subparagraph (A) of this paragraph.

(5) Mammographic image identification. Each mammo-
graphic image shall have the following information indicated on it in
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a permanent, legible manner and placed so as not to obscure anatomic
structures:

(A) nameof patient and an additional patient identifier;

(B) date of examination;

(C) view and laterality (this information shall be
placed on the image in a position near the axilla);

(D) facility name and location (at a minimum the
location shall include city, state, and zip code);

(E) technologist identification;

(F) cassette/screen identification; and

(G) mammography unit identification if there is more
than one unit in the facility.

(6) Information shall also be maintained for each clinical
image by utilizing a label on each film, recording on the film jacket,
or maintaining a log or other means. The information shall include,
but is not limited to, compressed breast thickness or degree of
compression, and kVp.

(j) Processing of mammographic images. Each registrant
shall util ize the same processor for clinical and phantom images.
Clinical images shall be processed within an interval not to exceed
24 hours from the time the first clinical image is taken. Facilities
utilizing batch processing shall:

(1) use a container to transport clinical images that will
protect the film from exposure to light and radiation; and

(2) maintain a log to include each patient nameand unique
identification number, date, and time of the first exam of each batch,
and date and time of batch development.

(k) Quality assurance - general. Each registrant shall estab-
lish and maintain a written quality assurance program to ensure the
safety, reliability, clarity, and accuracy of mammography services per-
formed at the mammography facility, including corrective actions to
be taken if images are of poor quality.

(1) Responsible individuals. Responsibility for thequality
assurance program and for each of its elements shall be assigned to
individuals who are qualified for their assignments and who shall be
allowed adequate time to perform these duties.

(A) Lead interpreting physician. The registrant shall
identify a lead interpreting physician who shall have the general
responsibility of:

(i) ensuring that the quality assurance program
meets all requirements of this subsection and subsections (l) and (m)
of this section;

(ii) reviewing and documenting the technologists’
quality control test results at least every three months or more
frequently if consistency has not yet been achieved;

(iii) reviewing the physicists’ results annually or
more frequently when needed; and

(iv) assigning the quality assurance tasks in sub-
paragraphs (B)-(D) of this paragraph.

(B) Interpreting physicians. All interpreting physi-
cians interpreting mammograms for the registrant shall:

(i) follow the registrant’s procedures for corrective
action when the images they are asked to interpret are of poor quality.

These procedures shall be included in the facility’s operating and
safety procedures; and

(ii) participate in the medical outcomes audit pro-
gram.

(C) Medical physicist. Each registrant shall use the
services of a licensed medical physicist to survey mammography
equipment and oversee the equipment-related quality assurance prac-
tices of the facility. At a minimum, the medical physicist shall be
responsible for:

(i) performing surveys of the items listed in subsec-
tion (l)(5)-(6) of this subsection;

(ii) performing mammography equipment evalua-
tions in accordance with subsection (l)(10) of this section; and

(iii) providing the registrant with the reports de-
scribed in subsection (l)(9) of this subsection.

(D) Quality control technologist. The quality control
technologist, or other personnel qualified to perform the tasks as des-
ignated by the lead interpreting physician, shall ensure performance
of the items designated in subsection (l)(1)-(4), (6), (8), and (11) of
this section.

(2) Quality assurance records. The lead interpreting
physician, quality control technologist, and medical physicist shall
ensure that records concerning employee qualifications to meet as-
signed quality assurance tasks, mammography technique and proce-
dures, quality control (include monitoring data, corrective actions,
and the effectiveness of the corrective actions), safety, and protection
are properly maintained and updated. These quality control records
shall be kept for subsections (k) and (m) of this section and for each
test specified in subsection (l) of this section, in accordance with sub-
section (nn)(3) of this section.

(l) Quality assurance - equipment. Registrants with screen-
film systems shall perform the following quality control tests at the
intervals specified. In addition to the intervals specified in (l)(4)(B)
and (5)(H), the tests shall be performed prior to initial use.

(1) Daily quality control tests. Film processors used to
develop mammograms shall be adjusted and maintained to meet the
technical development specifications for the mammography film in
use. A processor performancetest shall becompleted on each day that
examinations are performed before any clinical films are processed
that day.

(A) Processor performance test. Using mammography
film used clinically at the facility, sensitometer tests shall include
assessment of the following:

(i) base plus fog density that shall be within plus
or minus 0.03 of the established operating level;

(ii) mid-density that shall be within plus or minus
0.15 of the established operating level; and

(iii) density difference that shall be within plus or
minus 0.15 of the established operating level.

(B) Backup processor. A processor, other than the one
commonly in use, may be used temporarily provided that the backup
processor has been tested and meets the requirements of subparagraph
(A) of this paragraph. Prior to the first patient exposure, a phantom
image shall be acquired and run in the backup processor and shall
meet the requirements of paragraph (2) of this section.
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(C) Film processors being used for mammography at
multiple locations, such as a mobile service, shall be subject to the
requirements of this paragraph.

(D) The calibration of the densitometer and sensito-
meter must be in accordance with the manufacturer’ s specifications.

(E) Film processors utilized for mammography shall
be adjusted to and operated at the specifications recommended by the
mammographic film manufacturer, or at other settings such that the
sensitometric performance is at least equivalent.

(2) Weekly quality control tests. An image quality
evaluation test, using an FDA-accepted phantom, shall meet the
following parameters.

(A) The optical density of the film at the center of an
image of a standard FDA-accepted phantom shall be at least 1.20
when exposed under a typical clinical condition and shall not change
by more than plus or minus 0.20 from the established operating level.

(B) The density difference between the background of
the phantom and an added test object, used to assess image contrast,
shall be measured and shall not vary by more than plus or minus 0.05
from the established operating level.

(C) The phantom image shall be made on the standard
mammographic film in use at the facility with techniques used for
clinical images of a standard breast. The phantom image shall meet
the requirements in subparagraphs (A) and (B) of this paragraph and
clause (i) of this subparagraph. No mammograms shall be taken on
patients if any of these minimums are not met.

(i) The mammographic unit shall be capable of
producing images of the mammographic phantom in accordance with
the phantom image scoring protocol in subsection (nn)(5) of this
section.

(ii) Each phantom image and a record of the
evaluation of that image shall be maintained at the location where
the mammography image was produced or with the radiographic
equipment for mobile services.

(3) Quarterly quality control tests. These tests shall be
performed within the calender quarter at an interval not to exceed 90
days.

(A) Fixer retention in film. The residual fixer shall be
no more than 5 micrograms per square cm.

(B) Repeat analysis. A repeat analysis on clinical
images repeated or rejected shall be performed, analyzed, and
documented. Corrective action shall be taken if the retake rate for
the facility exceeds 5.0%. Test films, cleared films, or film processed
as a result of exposure of a film bin are not to be included in the
count for repeat analysis. Films included in the repeat analysis are
not required to be kept after completion of the analysis.

(4) Semiannual quality control tests. These tests shall be
performed within the calender quarter at an interval not to exceed six
months.

(A) Darkroom fog. The optical density attributable to
darkroom fog shall not exceed 0.05 when a mammography film of
the type used in the facility, which has a mid-density of no less than
1.2 OD, is exposed to typical darkroom conditions for two minutes
while such film is placed on the counter top, emulsion side up. If the
darkroom has a safelight used for mammography film, it shall be on
during this test.

(B) Screen-film contact. Testing for screen-film con-
tact shall be conducted using 40 mesh copper screen. The entire
clinically exposed area of all cassettes that are used in the facility for
mammography shall be tested.

(C) Compression device performance. The x-ray
system shall be capable of compressing the breast with a force of at
least 25 pounds and shall be capable of maintaining this compression
for at least 15 seconds. For systems with automatic compression, the
maximum force applied without manual assistance shall not exceed
40 pounds;

(5) Annual quality control tests. These tests shall be
performed within the calender quarter at an interval not to exceed
13 months.

(A) Automatic exposure control performance. The
AEC shall be capable of maintaining film optical density within
plus or minus 0.30 of the mean optical density when thickness of
a homogeneous material is varied over a range of 2 to 6 cm and the
kVp is varied appropriately for such thicknesses over the kVp range
used clinically in the facility. If this requirement cannot be met,
a technique chart shall be developed showing appropriate techniques
(kVp and density control settings) for different breast thicknesses and
compositions that must be used so that optical densities within plus
or minus 0.30 of the average under phototimed conditions can be
produced.

(B) Kilovoltage peak accuracy and reproducibility. At
the most commonly used clinical settings of kVp, the coefficient of
variation of reproducibility of the kVp shall be equal to or less than
0.02. The kVp shall be accurate to within plus or minus 5.0% of the
indicated or selected kVp at the following:

(i) the lowest clinical kVp that can be measured by
a kVp test device;

(ii) the most commonly used clinical kVp; and

(iii) the highest available clinical kVp.

(C) Focal spot condition. Focal spot condition shall
be evaluated either by determining system resolution or by measuring
focal spot dimensions.

(i) System resolution.

(I) Each x-ray system used for mammography,
in combination with the mammography screen-film combination used
in the facility, shall provide a minimum resolution of 11 cycles/
millimeters (mm) (line-pairs/mm) when a high contrast resolution
bar test pattern is oriented with the bars perpendicular to the anode-
cathode axis, and a minimum resolution of 13 line-pairs/mm when
the bars are parallel to that axis.

(II) The bar pattern shall be placed 4.5 cm above
the breast support surface, centered with respect to the chest wall edge
of the image receptor, and with the edge of the pattern within 1 cm
of the chest wall edge of the image receptor.

(III) When more than one target material is
provided, the measurement in subclause (I) of this clause shall be
made using the appropriate focal spot for each target material.

(IV) When more than one SID is provided, the
test shall be performed at the SID most commonly used clinically.

(V) Test kVp shall be set at the value used
clinically by the facility for a standard breast and shall be performed
in the AEC mode, if available. If necessary, a suitable absorber may
be placed in the beam to increase exposure times. The screen-film
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cassette combination used by the facility shall be used to test for
this requirement and shall be placed in the normal location used for
clinical procedures.

(ii) Focal spot dimensions. Measured values of the
focal spot length (dimension parallel to the anode cathode axis) and
width (dimension perpendicular to the anode cathode axis) shall be
within the tolerance limits specified as follows.
Figure: 25 TAC §289.230(l)(5)(C)(ii)

(D) Beam quality and half-value layer (HVL). The
HVL shall meet the specifications of 21 CFR 1020.30(m)(l) for the
minimum HVL. These values, extrapolated to the mammographic
range, are shown as follows. Values not shown in Table II may be
determined by linear interpolation or extrapolation.
Figure: 25 TAC §289.230(l)(5)(D)

(E) Breast entrance air kerma and AEC reproducibility.
The coefficient of variation for both air kerma and mAs shall not
exceed 0.05.

(F) Dosimetry. The average glandular dose delivered
during a single craniocaudal view of an FDA accepted phantom
simulating a standard breast shall not exceed 3.0 milligray (mGy)
(0.3 rad) per exposure.

(G) X-ray field/light field/image receptor/compression
paddle alignment. All systems shall meet the following:

(i) All systems shall have beam-limiting devices
designed so that the x-ray field at the plane of the image receptor does
not extend beyond any edge of the image receptor at any designated
SID except the edge of the image receptor adjacent to the chest wall,
where the x-ray field may not extend beyond this edge by more than
2.0% of the SID.

(ii) If a light field that passes through the x-ray
beam limitation device is provided, it shall be aligned with the x-
ray field so that the total of any misalignment of the edges of the
light field and the x-ray field along either the length or the width of
the visually defined field at the plane of the breast support surface
shall not exceed 2.0% of the SID.

(iii) The chest wall edge of the compression paddle
shall not extend beyond the chest wall edge of the image receptor by
more than 1.0% of the SID when tested with the compression paddle
placed above the breast support surface at a distance equivalent to
standard breast thickness. The shadow of the vertical edge of the
compression paddle shall not be visible on the image.

(H) Uniformity of screen speed. Uniformity of screen
speed of all the cassettes in the facility shall be tested and the
difference between the maximum and minimum optical densities shall
not exceed 0.30. Screen artifacts shall also be evaluated during this
test.

(I) System artifacts. System artifacts shall be evalu-
ated with a high-grade, defect-free sheet of homogeneous material
large enough to cover the mammography cassette and shall be per-
formed for all cassette sizes used in the facility using a grid appro-
priate for the cassette size being tested. System artifacts shall also
be evaluated for all available focal spot sizes and target filter combi-
nations used clinically.

(J) Radiation output. The system shall be capable of
producing a minimum output of 4.5 mGy air kerma per second (513
milliroentgen (mR) per second) when operating at 28 kVp in the
standard mammography (molybdenum/molybdenum) mode at any
SID where the system is designed to operate and when measured

by a detector with its center located 4.5 cm above the breast support
surface with the compression paddle in place between the source and
the detector. The system shall be capable of maintaining the required
minimum radiation output averaged over a 3.0 second period.

(K) Decompression. If the system is equipped with
a provision for automatic decompression after completion of an
exposure or interruption of power to the system, the system shall
be tested to confirm that it provides the following:

(i) an override capability to allow maintenance of
compression;

(ii) a continuous display of the override status; and

(iii) a manual emergency compression release that
can be activated in the event of power or automatic release failure.

(L) The technique settings used for subparagraphs (D)
and (F) of this paragraph and paragraph (2) of this subsection shall be
those used by the facility for its clinical images of a standard breast.

(6) Quality control tests - other modalities. For systems
with image receptor modalities other than screen-film, the quality
assurance program shall be substantially the same as the quality
assuranceprogram recommended by the image receptor manufacturer,
except that the maximum allowable dose shall not exceed the
maximum allowable dose for screen-film systems in paragraph (5)(F)
of this subsection.

(7) Mobile units. The registrant shall verify that mam-
mography units used to produce mammograms at more than one lo-
cation meet the requirements in paragraphs (1)-(6) of this subsection.
In addition, at each examination location, before any examinations
are conducted, the registrant shall verify satisfactory performance of
such units by using a test method that establishes the adequacy of the
image quality produced by the unit. Processor performance shall be
in accordance with paragraph (1) of this subsection.

(8) Use of test results. After completion of the tests
specified in paragraphs (1)-(7) of this subsection, the registrant shall
do the following.

(A) Comparethetest results to the corresponding spec-
ified action limits; or, for nonscreen-film modalities, to the manufac-
turer’s recommended action limits; or for post-move, preexamination
testing of mobile units, to the limits established in the test method
used by the facility.

(B) If the test results in the following are outside of
the action limits, corrective actions shall be taken before any further
examinations are performed or any films are processed using the
component of the mammography system that failed the test:

(i) paragraph (1) of this subsection describing pro-
cessor quality control;

(ii) paragraph (2) of this subsection describing
phantom image quality;

(iii) paragraph (4)(B) of this subsection describing
screen-film contact;

(iv) paragraph (4)(C) of this subsection describing
compression device performance;

(v) paragraph (5)(A) of this subsection describing
AEC;

(vi) paragraph (5)(C) of this subsection describing
focal spot condition;
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(vii) paragraph (5)(E) of this subsection describing
reproducibility;

(viii) paragraph (5)(F) of this subsection describing
dosimetry;

(ix) paragraph (6) of this subsection describing
quality control tests of other modalities; and

(x) paragraph (7) of this subsection describing qual-
ity control tests for mobile units.

(C) Corrective action for all other tests described in
subsection (l) of this section shall be performed within 30 days of
the test date.

(D) Documentation of the tests and the corrective
actions described in subparagraphs (A)-(C) of this paragraph shall
be maintained in accordance with subsection (nn)(3) of this section.

(9) Surveys. At least once a year, each facility shall
undergo a survey by a medical physicist or by an individual under
the direct supervision of a medical physicist.

(A) The medical physicist shall provide the following
to the facility:

(i) a written report of the results of the tests listed
in paragraphs (5) and (6) of this subsection and a review of the
weekly phantom image test in accordance with paragraph (2) of this
subsection;

(ii) written recommendations for corrective actions
according to the test results; and

(iii) a review of the test results with the lead
interpreting physician or his/her designee and the technologist(s)
performing the quality control.

(B) The survey report shall be sent to the registrant
within 30 days of the date of the survey and shall be maintained by
the registrant in accordance with subsection (nn)(3) of this section. If
deficiencies are noted that involve any of the items listed in paragraph
(8)(B) of this subsection, a preliminary oral or written report of the
deficienciesshall be given to thefacility within 72 hours of the survey.

(C) The survey report shall be dated and signed by the
medical physicist performing or supervising the survey. If the survey
was performed entirely or in part by another individual under the
direct supervision of the medical physicist, that individual and the
part of the survey that individual performed shall also be identified
in the survey.

(10) Mammography equipment evaluations. Additional
evaluations of mammography units or image processors shall be
conducted whenever a new unit or processor is installed, a unit
or processor is dissembled and reassembled at the same or a new
location, major components of a mammography unit are changed
or repaired, or a processor is repaired. These evaluations shall be
used to determine whether the new or changed equipment meets the
requirements of applicable standards in subsections (g) and (l) of this
section.

(A) All problems shall be corrected before the new
or changed equipment is put into service for examinations or film
processing. Dosimetry in accordance with paragraph (5)(F) of this
subsection shall be verified within 60 days of tube or tube insert
replacement.

(B) The mammography equipment evaluation and
dosimetry shall be performed by a medical physicist or by an
individual under the direct supervision of a medical physicist.

(11) Facility cleanliness. Theregistrant shall establish and
implement adequate protocols for maintaining darkroom, screen, and
view box cleanliness and shall document that all cleaning procedures
are performed at the frequencies specified in the protocols.

(12) Calibration of air kerma measuring instruments.
Instruments used by medical physicists in their annual survey to
measure the air kerma or air kerma rate from a mammography unit
shall be calibrated at least once every two years and each time the
instrument is repaired. The instrument calibration must be traceable
to anational standard and calibrated with an accuracy of plusor minus
6.0% (95% confidence level) in the mammography energy range.

(m) Quality assurance-mammography medical outcomes au-
dit. Each registrant shall establish and maintain a mammogra-
phy medical outcomes audit program to follow-up positive mam-
mographic assessments and to correlate pathology results with the
interpreting physician’s findings.

(1) General requirements. Each registrant shall establish a
system to collect and review outcome data for all mammograms per-
formed, including follow-up on the disposition of all positive mam-
mograms and correlation of pathology results with the interpreting
physician’s mammography report. Analysis of these outcome data
shall be made individually and collectively for all interpreting physi-
cians at the facility. In addition, any cases of breast cancer among
women imaged at the facility that subsequently become known to the
facility shall prompt the facility to initiate follow-up on surgical and/
or pathology results and review of the mammograms taken prior to
the diagnosis of a malignancy.

(2) Frequency of audit analysis. The facility’ s first audit
analysis shall be initiated no later than 12 months after the date
the facility becomes certified, or 12 months after April 28, 1999,
whichever date is the latest. This audit analysis shall be complete
within an additional 12 months to permit completion of diagnostic
procedures and data collection. Subsequent audit analyses will be
conducted at least once every 12 months. These shall be maintained
in accordance with subsection (nn)(3) of this section.

(3) Reviewing interpreting physician. Each lead interpret-
ing physician or an interpreting physician designated by the lead in-
terpreting physician shall review the medical outcomes audit data at
least once every 12 months. This individual shall analyze the results
of the audit and shall be responsible for the following:

(A) recording the dates of the audit period(s);

(B) documenting the results;

(C) notifying other interpreting physicians of their
results and the registrant’s aggregate results; and

(D) documenting any follow up actions and the nature
of the follow up.

(n) Mammographic procedure and techniques for mammog-
raphy of patients with breast implants. Each registrant shall have a
procedure to inquire whether or not the patient has breast implants
prior to the mammographic exam. Except where contraindicated, or
unless modified by a physician’s’s directions, patients with breast im-
plants shall have mammographic views to maximize the visualization
of breast tissue.
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(o) Clinical image quality. Clinical images produced by any
certified facility must continue to comply with the standards for
clinical image quality established by that facility’s accreditation body.

(p) Any research using radiation producing devices on hu-
mans must be approved by an IRB as required by 45 CFR 46 and
21 CFR 56. The IRB must include at least one licensed physician
to direct any use of radiation in accordance with §289.201(a) of this
title.

(q) Requirements for mammography systems used exclu-
sively for invasive interventions for localizations or biopsy proce-
dures. Mammography systems used exclusively for invasive inter-
ventions for localizations or biopsy procedures are exempt from this
section except for the following:

(1) purpose and scope in accordance with subsections (a)
and (b) of this section;

(2) the applicable definitions in subsection (c) of this
section;

(3) prohibitions in accordance with subsection (d)(2) and
(3) of this section;

(4) exemptions in accordance with subsection (e)(3) and
(4) of this section;

(5) personnel requirements in accordance with subsection
(f)(2) and (3) of this section;

(6) equipment standards in accordance with subsection
(g)(6), (9), and (15) of this section;

(7) having a quality assurance program in accordance
with subsection (k) of this section (lead interpreting physician and
interpreting physician are not required), and the applicable portions
of subsections (k)(2) and (l) of this section;

(8) performing AEC, kVp, focal spot condition, HVL, and
dosimetry tests in accordance with subsection (l)(5)(A)-(D) and (F)
of this section;

(9) the applicable portions concerning mobile services in
accordance with subsection (l)(7) of this section;

(10) the applicable portions of the quality assurance test
results in accordance with subsection (l)(8) of this section;

(11) having a medical physicist annual survey in accor-
dance with subsection (l)(9) of this section;

(12) maintaining applicable records in subsection (r)(1)-
(3);

(13) operating and safety procedures in accordance with
subsection (s)(1) of this section;

(14) occupational dose limits in accordance with subsec-
tion (s)(2) of this section;

(15) technique chart in accordance with subsection (s)(3)
of this section;

(16) receipt, transfer, disposal, calibration, and mainte-
nance records in accordance with subsection (s)(4) and (7);

(17) viewing system in accordance with subsection (s)(5)
of this section;

(18) exposure of individuals other than the patient in
accordance with subsection (s)(6) of this section;

(19) certification requirements except for FDA accredita-
tion in accordance with subsection (t) of this section;

(20) issuance of certification and specific terms and con-
ditions of certification in accordance with subsections (u) and (v) of
this section;

(21) responsibilities of a registrant in accordance with the
applicable portions of subsection (w) of this section;

(22) expiration, termination, renewal, modification and re-
vocation, and reciprocity of certification in accordance with subsec-
tions (x)-(vv) of this section;

(23) inspections in accordance with subsection (cc) of this
section, except for subsection (cc)(1) of this section;

(24) technologist training in accordance with subsection
(nn)(1) of this section;

(25) time requirements for record keeping in accordance
with the applicable portions of subsection (nn)(3) of this section; and

(26) operating and safety procedures in accordance with
the applicable portions of subsection (nn)(4) of this section.

(r) Records required to be kept with units authorized for
mobile services.

(1) Copies of the following shall be kept with units
authorized for mobile services:

(A) operating and safety procedures in accordance
with subsection (r)(1) of this section;

(B) medical radiologic technologists’ credentials;

(C) current quality control records for at least the
last 90 calendar days for on-board processors in accordance with
subsection (l)(1) of this section;

(D) current §§289.201 of this title, 289.202 of this title,
289.203 of this title, §289.205 of this title, §289.226 of this title, and
§289.230 of this title.

(E) copy of certification of mammography system;

(F) certification of inspection or notice of failure from
last inspection, if applicable; and

(G) copy of mammography facility accreditation.

(2) All other records required by this section shall be
maintained at a specified location for inspection by the agency.
Records may be maintained electronically in accordance with
§289.201(d)(3) of this title.

(3) Records required at authorized use locations. Copies
of the following shall be kept at authorized use locations. Records
may be maintained electronically in accordance with §289.201(d)(3)
of this title:

(A) operating and safety procedures in accordance
with subsection (s)(1) of this subsection;

(B) quality assurance program in accordance with
subsections (k), (l), and (m) of this section;

(C) credentials for interpreting physicians operating at
that location in accordance with subsection (f)(1) of this section;

(D) credentials for medical radiologic technologists
operating at that location in accordance with subsection (f)(2) of this
section;
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(E) credentials for medical physicists operating at that
location in accordance with subsection (f)(3) of this section;

(F) quality control records in accordance with subsec-
tion (k)(2) of this section;

(G) continuing education and experience records for
interpreting physicians, medical radiologic technologists, and medical
physicists operating at that location in accordance with subsection
(f)(1)(C), (2)(C), and (3)(C) of this section;

(H) current physicist annual survey of the mammog-
raphy system;

(I) current §§289.201 of this title, 289.202 of this title,
289.203 of this title, 289.204 of this title, 289.205 of this title,
§289.226 of this title, and §289.230 of this title;

(J) copy of certification of mammography system;

(K) certification of inspection or notification of failure,
if applicable;

(L) records of receipts, transfers, and disposal in
accordance with subsection (s)(4) of this section;

(M) calibration, maintenance, and modification
records in accordance with subsection (s)(7) of this section; and

(N) copy of mammography facility accreditation.

(s) Other operating procedures.

(1) Operating and safety procedures. Each registrant shall
have and implement written operating and safety procedures that
shall be made available to each individual operating x-ray equipment,
including any restrictions of the operating technique required for the
safe operation of the particular x-ray system. These procedures shall
include, but are not limited to, the items in subsection (nn)(4) of this
section.

(2) Occupational dose limits and personnel monitoring.
Except as otherwiseexempted, all individualswho are associated with
the operation of a radiation machine are subject to the occupational
dose requirements of §289.202(f), (j), (l), and (m) of this title
regarding dose limits to individuals and the personnel monitoring
requirements of §289.202(q) of this title.

(3) Technique Chart. A chart or manual shall be provided
or electronically displayed in the vicinity of the control panel of each
machine that specifies technique factors to be utilized versus patient’s
anatomical size. The technique chart shall be used by all operators.

(4) Receipt, transfer, and disposal of mammographic
machines. Each registrant shall maintain records showing the receipt,
transfer, and disposal of mammographic machines. These records
shall include the date of receipt, transfer, or disposal, the name and
signature of the individual making the record, and the manufacturer’s
model and serial number from the control panel of the mammographic
machine. Records shall be maintained for inspection by the agency
until the certification of mammography system is terminated.

(5) Viewing system. Windows, mirrors, closed circuit
television, or an equivalent system shall be provided to permit the
operator to continuously observe the patient during irradiation. The
operator shall be able to maintain verbal, visual, and aural contact
with the patient.

(6) Exposure of individuals other than the patient. Only
the staff and ancillary personnel required for the medical procedure
or training shall be in the room during the radiation exposure.

(7) Calibration, maintenance, and modifications. Each
registrant shall maintain records showing calibrations, maintenance,
and modificationsperformed on each mammographic machine. These
records shall include the date of the calibration, maintenance, or
modification performed, the name of the individual making the record,
and the manufacturer’s model and serial number of the control panel
of the mammographic machine. These records may be maintained in
electronic format.

(t) Certification requirements. In addition to the requirements
of §289.226(c) and if applicable, (g) of this title, each applicant shall
comply with the following.

(1) Each person having a mammographic x-ray unit shall
apply for and receive certification for the mammography system from
the agency before beginning use of the mammographic x-ray unit on
humans.

(2) An application for mammography certification shall
be signed by a licensed physician. The signature of the applicant and
the radiation safety officer (RSO) shall also be required.

(3) An applicant for certification must obtain a certifica-
tion on each mammography system that isused by the applicant or the
applicant’s agent (for the purposes of the requirements of this para-
graph, the word "used" refers to the entity other than the technologist
that directs the application of radiation to humans). An application
for mammography system certification may contain information on
multiple mammography x-ray units. Each x-ray unit must be identi-
fied by referring to the machine’ s manufacturer, model number, and
serial number of the control panel. The registrant shall maintain and
provide proof of current accreditation and FDA certification status.
If accreditation or FDA certification expires before the expiration of
the certification of mammography systems, the registrant shall submit
proof of renewed status to the agency.

(4) The applicant shall be qualified by reason of training
and experience to use the mammographic machines for the purpose
requested in accordance with this chapter in such a manner as to
minimize danger to public health and safety.

(5) Each applicant shall submit documentation of the
following:

(A) quality assurance program in accordance with
subsection (k) of this section;

(B) personnel qualifications, including dates of licen-
sure or certification, in accordance with subsection (f) of this section;

(C) model and serial number of each mammographic
unit control panel;

(D) evidence of the following by a physicist meeting
the requirements of subsection (f)(3) of this section:

(i) that each unit meets the equipment standards in
subsection (g)of this section; and

(ii) the average glandular dose for one
craniocaudal-caudal view for each unit does not exceed the
value in subsection (l)(5)(F) of this section; and

(E) self-referral program information in accordance
with subsection (h) of this section, if the facility offers self-referral
mammography.

(6) Applications shall be processed in accordance with the
following time periods.
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(A) The first period is the time from receipt of an
application by the Division of Licensing, Registration and Standards
to the date of issuance or denial of the certification or a written
notice outlining why the application is incomplete or unacceptable.
This time period is 60 days.

(B) The second period is the time from receipt of the
last item necessary to complete the application to the date of issuance
or denial of the certification. This time period is 30 days.

(C) These time periods are exclusive of any time
period incident to hearings and post-hearing activities required by
the Government Code, Chapters 2001 and 2002.

(7) Notwithstanding the provisions of §289.204 of this
title, reimbursement of application fees may be granted in the
following manner.

(A) In the event the application is not processed in
the time periods as stated in paragraph (6) of this subsection, the
applicant has the right to request of the director of the Radiation
Control Program full reimbursement of all application fees paid in
that particular application process. If the director does not agree
that the established periods have been violated or finds that good
cause existed for exceeding the established periods, the request will
be denied.

(B) Good cause for exceeding the period established
is considered to exist if:

(i) the number of applications for certification to be
processed exceeds by 15% or more the number processed in the same
calendar quarter the preceding year;

(ii) another public or private entity utilized in the
application process caused the delay; or

(iii) other conditions existed giving good cause for
exceeding the established periods.

(C) If the request for full reimbursement authorized
by subparagraph (A) of this paragraph is denied, the applicant may
then request a hearing by appeal to the Commissioner of Health for a
resolution of the dispute. The appeal will be processed in accordance
with Formal Hearing Procedures, Chapter 1, §§1.21-1.34 of this title
(relating to the Texas Board of Health).

(u) Issuance of certification of mammography systems. Is-
suance of certification of mammography systems shall be in accor-
dance with §289.226(k) of this title.

(v) Specific terms and conditions of certification of mam-
mography systems. Specific terms and conditions of certification of
mammography systems shall be in accordance with §289.226(l) of
this title.

(w) Responsibilities of registrant.

(1) In addition to the requirements of §289.226(m)(2) and
(4)-(7) of this title, a registrant shall notify the agency in writing prior
to any changes that would render the information contained in the
application or the certification of mammography systems inaccurate.
These include but are not limited to the following:

(A) name and mailing address;

(B) street address where machine(s) will be used; and

(C) mammographic x-ray units.

(2) Prior to employing the individuals listed in subpara-
graphs (A)-(E) of this paragraph, the registrant is required to verify

and maintain copies of their qualifications. Registrants utilizing re-
lief interpreting physicians or technologists from a temporary service
do not need to notify the agency unless these personnel will be at
the facility for a period exceeding four weeks. Documentation of
qualifications of individuals listed in subparagraphs (A)-(E) of this
paragraph and notification of a change in any of the following is re-
quired within 30 days of such change:

(A) radiation safety officer;

(B) lead interpreting physician;

(C) interpreting physicians;

(D) operators of equipment;

(E) licensed medical physicist;

(F) changes in the facilities’ operating and safety
procedures or quality control program.

(3) Prior to operating mammography equipment at an
additional use location, the registrant shall submit an application to
the agency for approval and receive an amendment to the certification
of mammography systems.

(4) The following criteria applies to new, replacement, or
loaner units and units used for clinical trial evaluations.

(A) All mammography units shall have either current
accreditation or have submitted an application to an accreditation
body for review. If accreditation expires, mammograms shall cease
to be performed until such time as the accreditation application is
received by the accreditation body and approval is given. Mam-
mography units that are loaner units as described in subparagraph
(C) of this paragraph or units involved in clinical trial evaluations
as described in subparagraph (D) of this paragraph are exempt from
accreditation requirements.

(B) A facility with an existing certification of mam-
mography system may begin using a new or replacement unit before
receiving an updated certification if the paperwork regarding the unit
has been submitted to the agency with a licensed medical physicist’s
report in accordance with subsection (l)(9) of this section verifying
compliance of the new unit with the regulations. The physicist’s re-
port is required prior to using the unit on patients.

(C) Loaner units may be used on patients for 60 days
without adding the unit to the certification. A licensed medical
physicist’s report verifying compliance of the loaner unit with this
section shall be completed prior to use on patients. The results of the
survey must be submitted to the agency with a cover letter indicating
period of use.

(D) Units involved in clinical trial evaluations may
be used on patients for 60 days without adding the unit to an
existing certification. A licensed medical physicist’ s report verifying
compliance of the loaner unit with this section shall be completed
prior to use on patients. The results of the survey must be submitted
to the agency with a cover letter indicating period of use. If the use
period will exceed 60 days, the facility shall add the unit to their
certification and a prorated fee will be assessed.

(E) No fees will be assessed for loaner units or
evaluation periods of 60 days or less.

(F) Loaner units or units involved in clinical trial
evaluations are exempt from the inspection requirement in subsection
(cc)(1) of this section.
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(5) Records of training and experience and all other
records required by this section shall be maintained for review in
accordance with subsection (nn)(3) of this section.

(x) Expiration of certification of mammography systems.

(1) Except as provided by subsection (z) of this section,
each certification of mammography systems expires at the end of the
day in the month and year stated on the certificate of registration
on the expiration date specified. Expiration of the certification
of mammography systems does not relieve the registrant of the
requirements of this chapter.

(2) If a registrant does not submit an application for re-
newal of the certification of mammography systems under subsection
(z) of this section, as applicable, the registrant shall on or before the
expiration date specified in the certification of mammography sys-
tems:

(A) terminate use of all mammography machines;

(B) submit a record of the disposition of the mammog-
raphy units; and

(C) pay any outstanding fees in accordance with
§289.204 of this title.

(y) Termination of certification of mammography systems.
When a registrant decides to terminate all activities involving mam-
mography machines authorized under the certification of mammog-
raphy systems, the registrant shall:

(1) notify the agency immediately;

(2) request termination of the certification of mammogra-
phy systems in writing;

(3) submit a record of the disposition of the mammogra-
phy units;

(4) pay any outstanding fees in accordance with §289.204
of this title; and

(5) notify the agency of the film storage location of
mammography patient’ s films.

(z) Renewal of certification of mammography systems.

(1) Application for renewal of certification shall be filed
in accordance with this subsection and §289.226(c) and (g) of this
title, as applicable.

(2) If a registrant files an application in proper form at
least 30 days before the existing certification expires, such existing
certification shall not expire until the application status has been
determined by the agency.

(3) A certification for a mammographic unit is valid for
three years from the date of issuance unless the certification of the
facility is revoked prior to such deadlines. This is effective for
certificates issued after September 1, 1997.

(A) If a registrant fails to renew the certification by the
required date, theregistrant may renew the certification on payment of
the annual fee and a late fee. If the certification is not renewed before
the 181st day after the date on which the certification expired, the
registrant must apply for an original certification under this section.

(B) A mammography system may not be used after
the expiration date of the certification unless the holder of the expired
certification has made a timely and sufficient application for renewal
of the certificate as provided in this subsection and §289.226(c) and
(g) of this title, as applicable.

(aa) Modification and revocation of certification of mammog-
raphy systems. Modification and revocation of certification of mam-
mography systems shall be in accordance with §289.226(q) of this
title.

(bb) Reciprocal recognition of out-of-state certificates of
registration. Mammographic x-ray units will not begranted reciprocal
recognition and must comply with the requirements of this section.

(cc) Inspections. In addition to the requirements of
§289.201(e) of this title, the following applies to inspections of
mammography systems.

(1) The agency shall inspect each mammography system
that receives a certification in accordance with this chapter not later
than the 60th day after the date the certification is issued.

(2) The agency shall inspect, at least once annually, each
mammography system that receives a certification.

(3) To protect the public health, the agency may conduct
more frequent inspections than required by this subsection.

(4) The agency shall make reasonable attempts to coor-
dinate inspections in this section with other inspections required in
accordance with this chapter for the facility where the mammography
system is used.

(5) After each satisfactory inspection, the agency shall
issue a certificate of inspection for each mammography system
inspected. The certificate of inspection shall be posted at a
conspicuous place on or near the place where the mammography
system is used. The certificate of inspection shall include the
following:

(A) specific identification of the mammography sys-
tem inspected;

(B) the name and address of the facility where the
mammography system was used at the time of the inspection; and

(C) the date of the inspection.

(6) Any Severity Level I violation involving a mammog-
raphy system, found by the agency, in accordance with §289.205 of
this title, constitutes grounds for posting notice of failure of the mam-
mography system to satisfy agency requirements.

(A) Notification of such failure shall be posted:

(i) on the mammography x-ray unit at a conspicu-
ous place if the violation is machine-related; or

(ii) near the place where the mammography system
practices if the violation is personnel-related; and

(iii) in a sufficient number of places to permit the
patient to observe the notice.

(B) The notice of failure shall remain posted until the
facility is authorized to remove it by the agency. A facility may
post documentation of corrections of the violations submitted to the
agency along with the notice of failure until approval to remove the
notice of failure is received from the agency.

(7) The agency shall require registrants who receive a
severity level I violation to notify patients on whom the facility
performed a mammogram during the 30 days preceding the date of
the inspection that revealed the failure. The facility shall:

(A) inform the patient that the mammography system
failed to satisfy the agency’s certification standards;
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(B) recommend that the patient have another mammo-
gram performed at a facility with a certified mammography system;
and

(C) list the three facilities closest to the original testing
facility that have a certified mammography system.

(8) In addition to the requirements of paragraph (7) of this
subsection, the agency may require a facility to notify a patient of
any other failure of the facility’ s mammography system to meet the
agency’ s certification standards.

(9) The patient notification shall include the following:

(A) explanation of the mammography system failure
to the patient; and

(B) the potential consequences to the mammography
patient.

(10) The registrant shall maintain a record of the mam-
mography patients notified in accordance with paragraphs (7) and (8)
of this subsection for inspection by the agency. The records shall
include the name and address of each mammography patient notified,
date of notification, and a copy of the text sent to the individual.

(dd) Accreditation of mammography facilities.

(1) All mammography facilities shall be accredited by
an authorized FDA accreditation body. All facilities applying for
and receiving accreditation through the agency shall comply with
§289.201(c), (h)-(j) and (l)-(n) of this title, §289.203 of this title,
§289.205 of this title, and subsections (f)-(g), (i)-(o), (s), (w), (cc),
(ee) and (nn)(1)-(4) of this section.

(2) In order to be accredited by the agency, the applicant
shall submit an application for accreditation on forms and in
accordance with accompanying instructions prescribed by the agency.

(A) Each application shall be signed by a licensed
physician.

(B) The agency may at any time after the filing of the
original application, require further statements in order to enable the
agency to determine whether the accreditation document should be
issued, denied, modified, or revoked.

(C) Applications and documents submitted to the
agency may be made available for public inspection except that the
agency may withhold any document or part thereof from public
inspection in accordance with §289.201(n) of this title.

(D) Each application for accreditation shall be accom-
panied by the fee prescribed in subsection (ee) of this section.

(E) Each applicant shall submit documentation of the
following:

(i) personnel qualifications, training, and experi-
ence in accordance with subsection (f) of this section;

(ii) model and serial number of each mammo-
graphic unit control panel; and

(iii) evidence that no earlier than six months before
the date of application for accreditation by the facility, a medical
physicist performed the following:

(I) a survey in accordance with subsection (l)(9)
of this section; and

(II) a mammography equipment evaluation in
accordance with subsection (l)(10) of this section.

(F) Upon notification by the agency, each applicant
shall directly submit clinical and phantom images to the image review
board in accordance with their procedures.

(ee) Fees for accreditation of mammography facilities.

(1) Each new and renewal application for accreditation of
a mammography facility shall be accompanied by a nonrefundable
fee. No application will be accepted for filing or processed prior
to payment of the full amount specified in paragraph (4) of this
subsection.

(2) The nonrefundable fee in accordance with paragraph
(4) of this subsection shall be paid every three years for each
accredited mammography unit.

(3) Fee payments shall be in cash or by check or money
order madepayable to the Texas Department of Health. Thepayments
may be mailed or made by personal delivery to the Bureau of
Radiation Control, Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756-3189.

(4) Fees for accreditation of mammography facilities are
as follows.

(A) The accreditation fee for the first mammography
unit is $720.

(B) The accreditation fee for each additional mam-
mography unit is $345.

(C) The fee for reevaluation of clinical images due to
failure during the accreditation process is $220 per unit.

(D) The fee for reevaluation of phantom images due
to failure during the accreditation process is $110 per unit.

(E) The fee for an additional required mammography
review is $250 per unit.

(F) Each facility for which an on-site visit due to three
denials of accreditation is required will becharged for actual expenses
to the agency arising from such visit. Payment of this fee shall be
made within 60 days following the date of invoice.

(ff) Issuance of accreditation of a mammography facility.
An accreditation document will be issued when the mammography
facility meets the requirements of subsections (dd) and (ee) of this
section and becomes accredited by the agency. In order for an
accreditation to be issued, the agency must be notified by the image
review board that the applicant met the criteria for clinical images,
phantom images, and processor quality control.

(gg) Specific terms and conditions of accreditation of mam-
mography facilities.

(1) Each accreditation document issued in accordance
with this section shall be subject to the applicable provisions of the
Act, now or hereafter in effect, and to the applicable requirements
and orders of the agency.

(2) No accreditation document issued by the agency under
this section shall be transferred, assigned, or in any manner disposed
of, either voluntarily or involuntarily, to any person.

(hh) Responsibilities of an accredited facility. A facility shall
notify the agency of any changes that would render the information
contained in the application inaccurate.

(ii) Expiration and renewal of accreditation of mammography
facilities.
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(1) The accreditation shall expire on the date specified on
the accreditation document.

(2) Application for renewal of accreditation shall be filed
in accordance with subsections (dd) and (ee) of this section.

(3) If a mammography facility files an application for re-
newal in proper form at least 30 days before the existing accredi-
tation expires, the facility may continue to perform mammography
under approval by the FDA until the review process is complete and
accreditation status has been determined by the agency.

(4) Accreditation for a mammographic facility is valid for
three years from the date of issuance, unless accreditation of the
facility is revoked prior to such deadline.

(5) Issuance of renewal of accreditation shall be in
accordance with subsection (ff)of this section.

(jj) Denial of accreditation of mammography facilities.

(1) Any application for accreditation may be denied by
the agency when the applicant fails to meet established criteria for
accreditation or fails to respond to requests for information. Agency
action on an application will be abandoned due to lack of response
by the applicant. Abandonment of such actions does not provide an
opportunity for a hearing; however, the applicant retains the right to
resubmit the application at any time.

(2) Before the agency denies an application for accredita-
tion, the agency shall give notice by personal service or by certified
mail, return receipt requested, of the intent to deny, the facts warrant-
ing the denial, and afford the applicant an opportunity for a hearing.
If no request for a hearing is received by the director of the Radiation
Control Program within 30 days of personal service or the date of
mailing, the agency may proceed to deny. The applicant shall have
the burden of proof showing cause why the application should not be
denied.

(kk) Modification and revocation of accreditation of mam-
mography facilities. Modification and revocation of accreditation of
mammography facilities shall be in accordance with §289.205 of this
title.

(ll) On-site facility visit and random film checks. Each
accredited facility shall:

(1) afford the agency, at all reasonable times, opportunity
to audit the facility where mammography equipment or associated
equipment is used or stored;

(2) make available to the agency for inspection, upon
reasonable notice, records maintained in accordance with this chapter;
or

(3) make available to the image review board, random
clinical images upon request by the agency.

(mm) Complaints. Each registrant shall do the following:

(1) establish a written procedure for collecting and resolv-
ing consumer complaints;

(2) maintain a record of each serious complaint received
by the facility in accordance with subsection (nn)(3) of this section;

(3) report unresolved serious complaints to the agency
within (30) days of receiving the complaint; and

(4) post the following address where complaints may be
filed with the Texas Department of Health, Bureau of Radiation

Control, Mammography Accreditation Program, 1100 West 49th
Street, Austin, Texas 78756-3189;

(nn) Appendices.

(1) Subjects to be included in mammography training for
medical radiologic technologists shall include, but not be limited, to
the following:

(A) anatomy and physiology of the female breast that
shall include:

(i) mammary glands;

(ii) external anatomy;

(iii) retromammary space;

(iv) central portion;

(v) Cooper’ s ligament;

(vi) vessels, nerves, lymphatics; and

(vii) breast tissue:

(I) fibro-glandular;

(II) fibro-fatty;

(III) fatty; and

(IV) lactating;

(B) mammography positioning that shall include ac-
tual positioning of patients and/or models as follows:

(i) craniocaudal;

(ii) mediolateral oblique;

(iii) supplemental;

(iv) magnification;

(v) errors in positioning;

(vi) postoperative breast and the augmented breast;

(vii) breast localization and specimen radiography;
and

(viii) use of compression;

(C) technical factors;

(D) film evaluation and critique;

(E) pathology; and

(F) quality assurance program.

(2) Subjects to be included in mammography training
for interpreting physicians shall include, but not be limited to, the
following:

(A) radiation physics, including radiation physics spe-
cific to mammography;

(B) radiation effects;

(C) radiation protection; and

(D) interpretation of mammograms. This shall be un-
der the direct supervision of a physician who meets the requirements
of subsection (f)(1) of this section.

(3) Time requirements for record keeping. Time require-
ments for record keeping shall be in accordance with the following
chart.
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Figure: 25 TAC §289.230(nn)(3)

(4) Operating and safety procedures. The registrant’s
operating and safety procedures shall include, but are not limited
to, the following procedures as applicable:

(A) ordering x-ray exams in accordance with
§289.201(a) of this title; and

(B) occupational doserequirements in accordance with
§289.202(f), (j), and (l)-(n) of this title;

(C) posting of a radiation area in accordance with
§289.202(g) of this title.

(D) personnel monitoring requirements in accordance
with §289.202(p)-(r) of this title;

(E) posting notices to workers in accordance with
§289.203(b) of this title;

(F) instructions to workers in accordance with
§289.203(c) of this title;

(G) notifications and reports to individuals in accor-
dance with §289.203(d) of this title;

(H) credentialing requirements for lead interpreting
physicians, interpreting physicians, medical radiologic technologists,
and medical physicists in accordance with subsection (f) of this
section;

(I) self-referral mammography in accordance with sub-
section (h) of this section;

(J) retention of clinical images in accordance with
subsection (i)(4) of this section;

(K) quality assurance program in accordance with
subsections (k), (l)(11), and (m) of this section;

(L) image quality and corrective action for images of
poor quality in accordance with subsection (k)(1)(B)(i) of this section;

(M) repeat analysis in accordance with subsection
(l)(3) of this section;

(N) procedures and techniques for mammography pa-
tients with breast implants;

(O) use of a technique chart in accordance with
subsection (s)(3) of this section;

(P) exposure of individuals other than the patient in
accordance with subsection (s)(6) of this section; and

(Q) procedure to handlecomplaints in accordance with
subsection (mm) of this section.

(5) Phantom image scoring protocol. Each of the follow-
ing object groups are to be scored separately. In order to receive a
passing score on the phantom image, all three test object groups must
pass. A failure in any one of the areas results in a phantom failure.

(A) Fibers. A score of 4.0 for fibers is required to
meet the evaluation criteria. The diameter size of fibers are 1.56 mm,
1.12 mm, 0.89 mm, 0.75 mm, 0.54 mm, and 0.40 mm. Score the
fibers as follows.

(i) Begin with the largest fiber and move down in
size, adding one point for each full fiber until a score of zero or one
half is given. Stop counting at the first point where you lose visibility
of objects.

(ii) If the entire length of the fiber can be seen and
its location and orientation are correct, that fiber receives a score of
one.

(iii) If at least half, but not all, of the fiber can be
seen and its location and orientation are correct, that fiber receives a
score of one half.

(iv) If less than one half of a fiber can be seen or
if the location or orientation are incorrect, that fiber receives a score
of zero.

(v) After determining the last fiber to be counted,
look at the overall background for artifacts. If there are background
objects that are fiber-like in appearance and are of equal or greater
brightness than the last visible half or full fiber counted, subtract the
last half or full fiber scored.

(B) Speck groups. A score of 3.0 for speck groups
is required to meet the evaluation criteria. Diameter sizes of speck
groups are 0.54 mm, 0.40 mm, 0.32 mm, 0.24 mm, and 0.16 mm.
There are six specks per group. Score the speck groups as follows.

(i) Begin with the largest speck group and move
down in size adding one point for each full speck group until a score
of one half or zero is given, then stop.

(ii) If at least four of the specks in any group are
visualized, the speck group is scored as one.

(iii) If two or three specks in agroup are visualized,
the score for the group is one half.

(iv) If one speck or no specks from a group are
visualized, the score is zero.

(v) After determining the last speck group to receive
a full or one/half point, look at the overall background for artifacts. If
there are speck-like artifacts within the insert region of the phantom
that are of equal or greater brightness than individual specks counted
in the last visible half or full speck group counted, subtract the artifact
speck from the observed specks, one by one. Repeat the scoring of
the last visible speck group after these deductions.

(C) Masses. A score of 3.0 is required to meet the
evaluation criteria. Diameter sizes of masses are 2.00 mm, 1.00 mm,
0.75 mm, 0.50 mm, and 0.25 mm. Score the masses as follows.

(i) Begin with the largest mass and add one point
for each full mass observed until a score of one half or zero is
assigned.

(ii) Score one for each mass that appears as a minus
density object in the correct location that can be seen clearly enough
to observe round, circumscribed borders.

(iii) Score one half if the mass is clearly present in
the correct location, but the borders are not visualized as circular.

(iv) After determining the last full or half mass to
be counted, look at the overall background for artifacts. If there are
background objects that are mass-like in appearance and are of equal
or greater visibility than the last visible mass, subtract the last full or
half point assigned from the original score.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November
20,1998.

TRD-9817838
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Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 458–7236

♦ ♦ ♦
TITLE 28. INSURANCE

Part I. Texas Department of Insurance

Chapter 3. Life, Accident, Health Insurance and
Annuities

Subchapter HH. Standards for Reasonable Cost
Control and Utilization Review for Chemical De-
pendency Treatment Centers
28 TAC §§3.8001–3.8002, 3.8004–3.8005, 3.8007, 3.8019,
3.822–3.8030

The Texas Department of Insurance proposes amendments
and new sections to Chapter 3, Subchapter HH, concerning
utilization review for chemical dependency treatment centers,
by amending §§3.8001-3.8002, 3.8004-3.8005, 3.8007, 3.8019
and 3.8022, and adding new §§3.8023-3.8030. In conjunction
with these proposed amendments and new sections, the de-
partment is proposing the repeal of existing §3.8006. Notice
of the proposed repeal is published elsewhere in this issue of
theTexas Register. The proposal is necessary to make uti-
lization review standards for chemical dependency treatment
consistent with broader standards promulgated pursuant to In-
surance Code Article 21.58A, relating to health care utilization
review agents, which was amended by Acts 1997, 75th Leg-
islature, Chapter 163, §§2, 3, & 4 and Chapter 1025, §§1, 2,
3, 4, 5, 6, 7, 8, 9, & 10. These amendments and new sec-
tions are also necessary to update oversight of the utilization
review process, expand the pool of professionals capable of
making mental health decisions, define emergency procedures
in accord with new statutory standards, and update the range
of treatment modes by adopting standards for outpatient chemi-
cal dependency treatment. These amendments will bring Texas
into accord with national standards for clinical and social pre-
vention, intervention and treatment and will promote the deliv-
ery of quality health care in a cost-effective manner by requir-
ing utilization review agents to adhere to such standards when
conducting reviews. The amendments will further facilitate con-
sistent and appropriate utilization management decisions by in-
surers and health maintenance organizations (HMOs) regarding
the type and duration of individual services, assure that utiliza-
tion review agents adhere to reasonable standards for conduct-
ing utilization reviews, and foster greater coordination and co-
operation between health care providers and utilization review
agents. Finally, the amendments will improve communications
and knowledge of benefits among all parties concerned before
expenses are incurred. These new sections will outline the ben-
efit package and utilization review criteria for use by insurance
companies, HMOs, and limited service HMOs in Texas. These
sections provide comprehensive length-of-stay, placement, and
discharge guidelines. Proposed amendments to §3.8001 add
new definitions for intensive outpatient services and qualified
credentialed counselor. The proposal also amends the existing
definitions of chemical dependency treatment center and partial

hospitalization. The proposed amendment to §3.8002 makes a
minor revision for clarification. The proposed amendment to
§3.8004 enables qualified credentialed counselors to authorize
admission to certain treatment regimens. The proposed amend-
ment to §3.8005 substitutes qualified credentialed counselor for
physician and incorporates the provisions of 28 TAC Chapter
19, Subchapter R (relating to Utilization Review Agents) into
this subchapter. The proposed amendment to §3.8007 adds
an additional qualifying condition for inpatient detoxification ser-
vices. The proposed amendment to §3.8019 redefines inten-
sive outpatient rehabilitation/treatment service. The proposed
amendment to §3.8022 alters the recommended length of stay
for intensive outpatient rehabilitation treatment service. New
§§3.8023-3.8030 add provisions outlining admission criteria,
continued stay criteria, discharge criteria, and recommended
length of stay for outpatient treatment service and outpatient
detoxification treatment service.

The department will consider the adoption of amendments to
§§3.8001-3.8002, 3.8004-3.8005, 3.8007, and 3.8019, and new
§§3.8023-3.8030 in a public hearing under Docket Number
2392, scheduled for 9:00 a.m. on January 6, 1999, in Room
100 of the William P. Hobby, Jr. State Office Building, 333
Guadalupe Street, Austin, Texas.

Karen Thrash, deputy commissioner, HMO/URA Division, has
determined that for each of the first five years the proposed
sections will be in effect, any fiscal impact on state government
will be the cost to the Texas Department of Insurance associated
with notification of assignment to the patient and the patient’s
provider of record. Ms. Thrash estimates that the cost
associated with notification will be $.33 per notification, and
$.66 per request for independent review. As utilization review for
chemical dependency treatment is already available in Texas,
Ms. Thrash estimates that any additional cost to the department
for notification resulting from the adoption of these rules will be
minimal.

There will be no fiscal impact on local government as a result
of enforcing or administering the proposal. There will be no
measurable effect on local employment or local economy.

Ms. Thrash has also determined that for each year of the first
five years the proposed sections are in effect, the public ben-
efits anticipated as a result of the proposed sections will be a
cost effective mechanism to assure greater access to neces-
sary health care by consumers and to promote quality of care
by providing independent review of issues of medical neces-
sity. The proposed sections afford those individuals who have
received an adverse determination of medical necessity an ad-
ditional review process on the question of medical necessity
and the receipt of benefits from health insurers, health main-
tenance organizations and other managed care entities. This
review will be an independent review performed by an entity
with no relation to the payor of benefits and will ensure that re-
quested reviews of adverse determinations are conducted fairly
and impartially. The amendments will also establish reasonable
standards for chemical dependency treatment utilization review,
promote greater coordination and cooperation between health
care providers and utilization review agents, improve communi-
cation and knowledge of benefits among all parties concerned,
and update the range of treatment modes by adopting stan-
dards for outpatient chemical dependency treatment.

Except as specifically enumerated below, any costs to persons
required to comply with these sections each year of the first five
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years the proposed sections will be in effect are the result of the
legislative amendment to Article 21.58A of the Insurance Code.
Regarding any additional benefits provided pursuant to the rule,
the department estimates, based on discussions with private
industry as well as the Texas Department of Mental Health
and Mental Retardation, the cost per day of providing inpatient
treatment will be $525 for chemical dependency treatment, and
$800 for detoxification treatment. The cost per day of providing
outpatient treatment will be $100.00. As outpatient treatment
of chemical dependency is significantly less expensive than
inpatient treatment, the department anticipates that the rule’s
establishment of standards for outpatient treatment will result in
a reduction of per day costs for payors affected by the rule.

Ms. Thrash has determined that, except as enumerated
specifically below, any economic costs to any person qualifying
as a small business under Government Code §2006.001 that
complies with the proposed sections for each year of the first
five years the proposed new sections will be in effect are the
result of the legislative enactment of Insurance Code Article
21.58A and not as a result of the adoption, enforcement, or
administration of the proposed sections. With regard to the
benefit standards this rule establishes, the total cost to payors
is not dependent upon the size of the business, but rather is
dependent upon the number of persons to whom the business
must provide services under the rule as amended. The cost
per hour of labor would not vary between the smallest and
largest businesses, assuming that small business insurers and
HMOs and the largest insurers and HMOs have to provide
these types of services and treatment to approximately the
same percentage of their insured or enrolled populations.
Therefore, it is the department’s position that the adoption
of these proposed sections will have no adverse economic
effect on small businesses. Regardless of the fiscal effect,
the department does not believe it legal or feasible to waive
the requirements of these rules for small businesses. To do
so would allow differentiation of benefits between the insureds/
enrollees of small insurers and HMOs compared to those
benefits provided to the insureds/enrollees of large insurers and
HMOs.

Comments on the proposal must be submitted in writing within
30 days after publication of the proposal in the Texas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas, 78714-9104. An additional copy of
the comments should be submitted to Karen Thrash, Deputy
Commissioner, HMO/URA Group, Mail Code 103-6A, Texas
Department of Insurance, P.O. Box 149104, Austin, Texas,
78714-9104.

The sections are proposed under Insurance Code Articles
21.58A, 3.51-9, and 1.03A. Insurance Code Article 21.58A, §13
provides that the commissioner of insurance may adopt rules
to regulate the conduct and activities of health care utilization
review agents. Insurance Code Article 3.51-9, §2A authorizes
and requires the Texas Department of Insurance to adopt rules
with standards for the reasonable control of costs necessary
for treatment of chemical dependency. Insurance Code Article
1.03A provides that the commissioner of insurance may adopt
rules and regulations to execute the duties and functions of the
Texas Department of Insurance as authorized by statute.

The following articles are affected by this proposal: Insurance
Code, Article 21.58A & 3.51-9

§3.8001. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Abusable glue or aerosol paint–Glue or aerosol paint
that is:

(A) packaged in a container holding a pint or less by
volume or less than two pounds by weight; and

(B) labeled in accordance with the labeling require-
ments concerning precautions against inhalation established under the
Federal Hazardous Substances Act (15 United States Code §1261, et
seq.), and under regulations adopted under that Act.

(2) Adolescent–A person who is 17 years of age or
younger.

(3) Advanced clinical practitioner–An individual certified
as an advanced clinical practitioner by the Texas Department of
Human Services.

(4) Aerosol paint–An aerosol paint product, including a
clear or pigmented lacquer or finish.

(5) Certified social worker–An individual who is certified
as a certified social worker by the Texas Department of Human
Services.

(6) Chemical dependency–The abuse of, or the psycho-
logical or physical dependence on, or the addiction to, alcohol or a
controlled substance.

(7) Chemical dependency counselor–A person who is
[certified by the Texas Certification Board for Alcoholism and
Drug Abuse Counselors (TCBADAC) or] licensed by the Texas
Commission on Alcohol and Drug Abuse.

(8) Chemical dependency treatment center–A facility
which provides a program for the treatment of chemical dependency
pursuant to a written treatment plan approved and monitored by a
physician or qualified credentialed counselor and which facility is
also:

(A) affiliated with a hospital under a contractual agree-
ment with an established system for patient referral; or

(B) accredited as such a facility by the Joint Commis-
sion on Accreditation of Hospitals; or

(C) licensed as a chemical dependency treatment pro-
gram by the Texas Commission on Alcohol and Drug Abuse; or

(D) licensed, certified, or approved as a chemical
dependency treatment program or center by any other state agency
having legal authority to so license, certify, or approve.

(9) Controlled substance–A toxic inhalant, or a substance
designated as a controlled substance in the Texas Controlled Sub-
stances Act (the Health and Safety Code, §481.002(5)).

(10) Facility–An individual program, entity, organization,
or other provider of chemical dependency treatment services.

(11) Glue–An adhesive substance intended to be used to
join two surfaces.

(12) Intensive outpatient services–An organized non-
residential service providing structured group and individual therapy,
educational services, and life skills training which consists of at least
10 hours per week for four to 12 weeks, but less than 24 hours per
day.
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(13) Licensed professional counselor–An individual li-
censed as a professional counselor by the Texas State Board of Ex-
aminers of Professional Counselors.

(14) Licensed vocational nurse–A nurse licensed by the
Texas State Board of Vocational Nurse Examiners.

(15) Partial hospitalization–The provision of treatment
for chemical dependency for persons who require care or support or
both in a hospital or chemical dependency treatment center but who
do not require 24-hour supervision at least 20 hours per week up to
8 weeks.

(16) Payor–An insurer writing health insurance policies;
any preferred provider organization, health maintenance organization,
self-insurance plan; or any other person or entity which provides,
offers to provide, or administers hospital, outpatient, medical, or other
health benefits to persons treated by a health care provider in this state
pursuant to any policy, plan or contract. [A ny insurer, any nonprofit
hospital, and medical serviceplan corporation subject to theInsurance
Code, Chapter 20, any health maintenance organization providing
group health coverage, and any employer, trustee, or other self-funded
or self-insured plan or arrangement transacting health insurance or
providing other health coverage or services in this state but excluding
any employer, trustee, or any other self-funded or self-insured plan
or arrangement with 250 or fewer employees or members, or any
individual insurance policies regardless of the method of solicitation
or sale, or any individual health maintenance organization policies,
or any health insurance policies that only provide cash indemnity
for hospital or other confinement benefits, or supplemental or limited
benefit coverage, or coverage for specified diseases or accidents, or
disability income coverage, or any combination thereof.]

(17) Physician–A[A n individual who is] licensed doctor
of medicine or a doctor of osteopathy by the Texas State Board of
Medical Examiners.

(18) Program–A particular type or level of service that is
organizationally distinct within a facility.

(19) Psychiatrist–An individual who is licensed in the
State of Texas to practice psychiatry, who is eligible for, or has re-
ceived, board certification, and who has hospital affiliation and expe-
rience in appropriate use of psychotropic drugs.

(20) Psychologist–An individual licensed as a psycholo-
gist by the Texas State Board of Examiners of Psychologists.

(21) Qualified credentialed counselor–An individual who:

(A) meets the definition established by the Texas
Commission on Alcohol and Drug Abuse; or

(B) is employed outside the State of Texas and
licensed, certified, or registered in a profession corresponding to
those described in the definition of Qualified Credentialed Counselor
established by the Texas Commission on Alcohol and Drug Abuse.

[Qualified credentialed professional– An individual:]

[(A) who is a chemical dependency counselor, or who
is certified, licensed, or registered by the State of Texas as a certified
social worker, advanced clinical practitioner, licensed professional
counselor, physician, psychologist, physician assistant, advanced
nurse practitioner, registered nurse, or licensed vocational nurse; or]

[(B) who is employed outside the State of Texas and
licensed, certified, or registered in a profession corresponding to those
described in subparagraph (A) of this definition.]

(22) Toxic inhalant–A volatile chemical under this sec-
tion or under the Health and Safety Code, §484.002, or abusable glue
or aerosol paint under this section or under the Health and Safety
Code, §485.001.

(23) Treatment provider–Any "chemical dependency
treatment center" as defined in this section or in the Insurance
Code[,] Article 3.51-9, §2A, and also any certified or licensed
practitioner or facility licensed to provide treatment for chemical
dependency.

(24) Utilization review–A system for prospective or
concurrent review of the appropriateness of health care services being
provided or proposed to be provided in this state.

(25) Volatile chemical–A chemical or an isomer of a
chemical listed in subparagraphs (A)-(X) of this definition, as follows:

(A) acetone;

(B) aliphatic hydrocarbons;

(C) amyl nitrite;

(D) butyl nitrite;

(E) carbon tetrachloride;

(F) chlorinated hydrocarbons;

(G) chlorofluorocarbons;

(H) chloroform;

(I) cyclohexanone;

(J) diethyl ether;

(K) ethyl acetate;

(L) glycol ether inter solvent;

(M) glycol ether solvent;

(N) hexane;

(O) ketone solvent;

(P) methanol;

(Q) methyl cellosolve acetate;

(R) methyl ethyl ketone;

(S) methyl isobutyl ketone;

(T) petroleum distillate;

(U) toluene;

(V) trichloroethane;

(W) trichloroethylene; and

(X) xylol or xylene.

§3.8002. Purpose and General Provisions.

(a) (No change.)

(b) Applicability of this subchapter to control [of] costs. To
reasonably control the costs of inpatient and outpatient treatment of
chemical dependency, benefits for each individual should be provided
for the appropriate level in accordance with the provisions of this
subchapter.

(c) Reporting of misuse or abuse of standards. Misuse or
abuse of the standards in this subchapter by qualified credentialed
counselors [professionals] shall be reported to the appropriate cre-
dentialing entity. Misuse or abuse of these standards by payors shall
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be reported to the Texas Department [State Board] of Insurance and
the Texas Commission on Alcohol and Drug Abuse. Misuse of these
standards by treatment providers shall be reported to the Texas Com-
mission on Alcohol and Drug Abuse and the Texas Department [State
Board] of Insurance.

(d)-(e) (No change.)

§3.8004. [Physician] Admission and Monitoring.

(a) The admitting or attending physician shall review and
approve in writing within 24 hours each admission to an inpatient
hospital,residential detoxification program, or outpatient detoxifica-
tion [24-hour residential chemical dependency treatment center, or
partial hospitalization] program. Physician review and approval shall
include determination of the appropriate diagnosis and application of
the standards and corresponding criteria as set out in this subchapter
to determine the appropriate level of treatment. A physician assess-
ment shall occur prior to any change in the level of treatment or
discharge from treatment.

(b) A qualified credentialed counselor shall authorize and ap-
prove in writing each admission to a 24-hour residential chemical
dependency treatment center, partial hospitalization program, detoxi-
fication program, or outpatient program. Review and approval shall
include determination of the appropriateness for admission and ap-
plication of the standards and corresponding criteria as set out in this
subchapter to determine the appropriate level of treatment. An as-
sessment completed by a qualified credentialed counselor shall occur
prior to any change in the level of treatment or discharge from treat-
ment.

§3.8005. Utilization Review.

(a) Treatment providers and payors shall provide for utiliza-
tion review in accordance with the provisions of this subchapter and
of Chapter 19, Subchapter R of this title (relating to Utilization Re-
view Agents). [Each payor shall provide for utilization review prior
to admission and/or within one working day of notification by the
treatment provider in accordance with the provisions of this subchap-
ter in order to reserve the right to contest or deny claims based on the
medical necessity or appropriateness of treatment, including level of
care.] Both payor and treatment provider shall make available a qual-
ified credentialed counselor [physician] to discuss the appropriateness
of treatment, including levels of care, should this become necessary.

[(b) Within one working day of the time an individual is
admitted or transferred to any level of treatment, the treatment
provider’s qualified credentialed professional shall initiate utilization
review and provide to the payor the diagnosis and level of treatment.
Within one working day of the receipt of the information required
by these rules, the payor’s qualified credentialed professional shall
provide to the treatment provider an initial utilization review decision.
A review shall be conducted by a physician on any determination
not to certify treatment, the results of which shall be in writing and
shall specify the reasons for denial, and that physician should be
reasonably available to telephonically discuss that determination with
the admitting or attending physician.]

(b) [(c)] Since utilization review as proposed in these
standards must be accomplished in a timely manner, information
provided telephonically must be supported by documentation in the
patient record and available on request for review.

[(d) At least one working day prior to the expiration of the
initial treatment period, follow-up utilization review will be initialed
by the treatment provider’ s qualified credentialed professional to
determine if the patient should be moved to another level of treatment
or continued for extended treatment. Within one working day of the

receipt of the information required by this provision, the payor’s
qualified credentialed professional shall provide to the treatment
provider a follow-up utilization review decision. A review shall
be conducted by a physician on any determination not to certify
treatment, the results of which shall be in writing and shall specify the
reasons for denial, and that physician should be reasonably available
to telephonically discuss that determination with the admitting or
attending physician. Follow-up utilization review shall be based on
the standards and corresponding criteria as set out in this subchapter.
The provider and/or patient must show, and document if so requested,
specific reasons for denial of coverage for continued or extended care,
or its recommended level of care. The treatment provider shall initiate
and begin documentation of discharge planning within five days after
admission to the program, in order that a transfer, if necessary, or
discharge can be accomplished in a timely fashion and as clinically
appropriate. If it is determined at any time that continued treatment
is necessary but at a different level, a reasonable number of days to
provide for a transfer that is clinically appropriate shall be allowed,
provided said discharge planning, as set out in this subsection, has
occurred.]

§3.8007. Admission Criteria for Inpatient (Hospital or 24-hour
Residential) Detoxification Services.

An individual is considered eligible for inpatient (hospital or 24-hour
residential) admission for detoxification services when the individual
either meets the conditions of paragraphs (1) and (2) of this section
or fails two previous treatment episodes of outpatient detoxifications.
An individual who otherwise meets the clinical criteria for inpatient
detoxification must not be required to fail outpatient detoxification to
qualify for inpatient services.

(1)-(2) (No change.)

§3.8019. Admission Criteria for Intensive Outpatient Rehabilitation/
Treatment Service.

(a) An intensive outpatient rehabilitation/treatment service is
defined as one consisting of at least 10 [12] hours per week for four
to 12 weeks,but less than 24 hours per day.

(b) (No change.)

§3.8022. Recommended Length of Stay for Intensive Outpatient
Rehabilitation Treatment Service.

The recommended stay period for intensive outpatient rehabilitation/
treatment services is from four to 12 weeks, meeting at least
10 [12] hours per week, based on the criteria in §3.8019 of
this title (relating to Admission Criteria for Intensive Outpatient
Rehabilitation/Treatment Service), with utilization review points,
based on the criteria in §3.8020 of this title (relating to Continued Stay
Criteria for Intensive Outpatient Rehabilitation/Treatment Service),
and recommended treatment periods depending on the condition
of the patient, accompanied by the commencement of appropriate
utilization review and discharge planning at the time of admission.

§3.8023. Admission Criteria for Outpatient Treatment Service.

(a) An outpatient treatment service is defined as one consist-
ing of at least one to two hours per week.

(b) An individual is considered eligible for treatment in an
outpatient treatment service when the individual meets the conditions
of paragraphs (1) through (3) of this subsection.

(1) The diagnosis must meet the criteria for the definition
of chemical dependence, asdetailed in themost current revision of the
International Classification of Diseases, or the most current revision
of the diagnostic and statistical manual for professional practitioners,
accompanied by evidence that some of the symptoms have persisted
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for at least one month or have occurred repeatedly over a longer
period of time.

(2) Concerning the diagnosis of alcohol/drug abuse, the
individual must meet the criteria for the definition of chemical
substance abuse, as detailed in either the most current revision of the
International Classification of Diseases, or the most current revision
of the diagnostic and statistical manual for professional practitioners.

(3) Concerning the factors for admission to an outpatient
treatment service, the patient must have met the diagnostic criteria
for chemical dependency under paragraph (1) of this subsection or
for abuse under paragraph (2) of this subsection, and must meet the
conditions of all three subparagraphs (A)-(C) of this paragraph.

(A) Category 1: medical functioning. The patient
has no medical complications that would hamper the patient’s
participation in the outpatient treatment service.

(B) Category 2: family, social, academic dysfunction.
The patient must meet the criteria of at least one clause out of clauses
(i) or (ii) of this subparagraph. The patient’ s living environment
should be considered as a factor. An individual living in an
environment where licit or illicit mood altering substances are being
used may not be a candidate for this level of care early in episode of
care (early considered the first 30 days).

(i) Thepatient’s social system and significant others
are supportive of recovery to the extent that the patient can adhere to
a treatment plan and treatment service schedules without substantial
risk of reactivating the patient’s addiction.

(ii) The patient has no primary or social support
system to assist with immediate recovery, but has the social skills to
obtain such a support system or to become involved in a self-help
fellowship.

(C) Category 3: emotional/behavioral status. The
patient must meet the criteria under all three clauses (i)-(iii) of this
subparagraph.

(i) Patient is coherent, rational and oriented for
treatment.

(ii) Mental state of the patient does not preclude the
patient’s ability to :

(l) comprehend and understand the materials
presented; and

(ll) participate in rehabilitation/treatment pro-
cess

(iii) There is documentation that the patient ex-
presses an interest to work toward rehabilitation/treatment goals.

§3.8024. Continued Stay Criteria for Outpatient Treatment Services.

(a) A patient is considered eligible for continued stay in the
outpatient treatment service when the patient meets the diagnostic
criteria and the conditions under at least one paragraph out of
paragraphs (1) or (2) in subsection (b) of this section.

(b) Factors for continued outpatient treatment services are
listed in paragraphs (1) and (2) of this subsection.

(1) Alcohol/drug rehabilitation/treatment complications.
The patient must meet the conditions of subparagraphs (A) or (B)
of this paragraph.

(A) Patient demonstrates an insight and understanding
into the patient’s personal relationship with mood-altering chemicals,

yet is not effectively addressing the life functions of work, social or
primary relationships without the use of mood altering chemicals.

(B) Patient, while physically abstinent from chemical
substance use, remains mentally preoccupied with such use to the
extent that the patient is unable to adequately address primary
relationships, social or work tasks, but there are indications that with
continued treatment, the patient will effectively address these issues.

(2) Psychiatric or medical complications. Documentation
in the record indicates an intervening medical or psychiatric event
which was serious enough to interrupt rehabilitation/treatment, but
the patient is again progressing in treatment.

§3.8025. Discharge Criteria for Outpatient Treatment Service.

The patient is considered eligible for discharge from the outpatient
treatment service when he or she meets the conditions for discharge
as stated in any one of paragraphs (1)-(4) of this section.

(1) A documented assessment which supports that the pa-
tient does not meet the diagnostic criteria for alcohol/drug dependence
or abuse.

(2) Psychiatric illness or medical complication. The
patient must meet the conditions in subparagraphs (A) or (B) of this
paragraph, as follows:

(A) documentation that a psychiatric or medical con-
dition should be treated in another setting; or

(B) documentation that a psychiatric or medical con-
dition which is interfering with alcohol/drug recovery is not being
treated.

(3) Alcohol/drug rehabilitation/treatment. The patient
must meet all the conditions in subparagraphs (A) or (B) of this
paragraph.

(A) Patient displays behaviors which demonstrate that
the patient:

(i) recognizes or identifies with the severity of
chemical substance use;

(ii) has insight into the patient’ s defeating relation-
ship with alcohol/drugs: and

(iii) is applying the essential coping skills necessary
to cope with the alcohol and/or drug problem and to maintain
abstinence.

(B) Patient is functioning adequately in assessed defi-
ciencies in the life task areas of work, social functioning, or primary
relationships.

(4) Behavioral factors. The patient must meet all the
conditions in subparagraphs (A) and (B) of this paragraph.

(A) Patient is consistently uncooperative, to the degree
that no further progress is likely to occur.

(B) Greater intensity of service or transfer to another
treatment provider would not have a positive impact on the problem.

§3.8026. Recommended Length of Stay for Outpatient Treatment
Service.

The recommended stay period for outpatient treatment services is up
to 6 months, meeting at least one hour every two weeks based on
the criteria in §3.8023 of this title (relating to Admission Criteria for
Outpatient Treatment Service); with utilization review, based on the
criteria in §3.8024 of this title (relating to Continued Stay Criteria
for Outpatient Treatment Service), and recommended treatment
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periods depending on the condition of the patient, accompanied by
the commencement of appropriate utilization review and discharge
planning at the time of admission.

§3.8027. Admission Criteria for Outpatient Detoxification Treatment
Service.

An individual is considered eligible for treatment in an outpatient
detoxification treatment service when the individual meets the condi-
tions of paragraphs (1) and (2) of this subsection.

(1) The diagnosis must meet the criteria for the definition
of substance (chemical) dependence, as detailed in the most current
revision of the international classification of diseases, or the most cur-
rent revision of the diagnostic and statistical manual for professional
practitioners, accompanied by evidence that some of the symptoms
have persisted for at least one month or have occurred repeatedly over
a longer period of time.

(2) Once the diagnostic criteria for substance (chemical)
dependency as described in subsection (1) have been met, the
conditions of all subparagraphs (A)-(D) of this paragraph must also
be met.

(A) Category 1: chemical substance withdrawal. The
individual is expected to have a stable withdrawal from alcohol/drugs.

(B) Category 2: medical functioning. The patient
must meet all the criteria in clauses (i)-(viii) of this subparagraph.

(i) No history of recent seizures or past history of
seizures on withdrawal,

(ii) Lack clinical evidence of altered mental state as
manifested by:

(l) disorientation to self,

(ll) alcoholic hallucinations,

(lll) toxic psychosis, (lV) altered level of con-
sciousness, as manifested by clinical significant obtundation, stupor,
or coma.

(iii) The symptoms are not due to a general medi-
cal condition.

(iv) Absence of any presumed new asymmetric and/
or focal findings (i.e., limb weakness, clonus, spasticity, unequal
pupils, facial asymmetry, eye ocular movement paresis, papilledema,
or localized cerebellar dysfunction, as reflected in asymmetrical limb
coordination).

(v) The patient must have vital signs interpreted by
a physician to be stable, without a previous history of complications
from acute chemical substance withdrawal, and judged to be free of
a physician-determined health risk.

(vi) The patient has no evidence of a coexisting
serious injury or systemic illness, newly discovered or progressive
in nature.

(vii) Absence of serious disulfiram-alcohol
(Antabuse) reaction with hypothermia, chest pains, arrhythmia or
hypotension.

(viii) The patient’s clinical condition allows for a
comprehensive and satisfactory assessment of items cited in clauses
(i)-(vii) of this subparagraph and paragraphs (A)-(D).

(C) Category 3: family, social, academic dysfunction.
The patient must meet the criteria of at least one clause out of clauses
(i)-(iv) of this subparagraph.

(i) Thepatient’s social system and significant others
are supportive of recovery to the extent that the patient can adhere to
a treatment plan and treatment service schedules without substantial
risk of reactivating the patient’s addiction.

(ii) The patient’s family and/or significant others
are willing to participate in the outpatient detoxification treatment
program.

(iii) The patient may or may not have a primary
or social support system to assist with immediate recovery, but has
the social skills to obtain such a support system and/or to become
involved in a self-help fellowship.

(iv) The patient’ s living environment should be
considered as a factor. An individual living in an environment where
licit or ill icit mood altering substances are being used may not be a
candidate for this level of care.

(D) Category 4: emotional/behavioral status. The
patient must meet all the criteria under clauses (i)-(vii) of this
subparagraph.

(i) Patient is coherent, rational and oriented for
treatment.

(ii) Mental state of the patient does not preclude the
patient’s ability to :

(l) comprehend and understand the materials
presented; and

(ll) participate in outpatient detoxification treat-
ment process.

(iii) There is documentation that the patient ex-
presses an interest to work toward outpatient detoxification treatment
goals.

(iv) Patient has no neuropsychiatric condition that
places the client at imminent risk of harming self or others (e.g.
pathological intoxication, alcohol idiosyncratic intoxication, etc.),

(v) Patient has no neurological, psychological, or
uncontrolled behavior that places the individual at imminent risk
of harming self or others (depression, anguish, mood fluctuations,
overreactions to stress, lower stress tolerance, impaired ability to
concentrate, limited attention span, high level of distractibility,
negative emotions, anxiety, etc.).

(vi) Patient has no documented DSM-IV axis I
condition or disorder which, in combination with alcohol and/or drug
use, compounds a pre-existing or concurrent emotional or behavioral
disorder and presents a major risk to the patient.

(vii) The patient has no mental confusion and/or
fluctuating orientation.

(E) Category 5: recent chemical substance use. The
patient must meet the criteria in at least one clause out of clauses (i)
and (ii) of this subparagraph.

(i) The patient’s chemical substance use is exces-
sive, and the patient has attempted to reduce or control it, but has
been unable to do so (as long as chemical substances are available).

(ii) The patient is motivated to stop using alcohol/
drugs, and is in need of a supportive structured treatment program to
facilitate withdrawal from chemical substances.

§3.8028. Continued Stay Criteria for Outpatient Detoxification
Treatment Services.
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(a) A patient is considered eligible for continued stay in the
outpatient detoxification treatment service when the patient meets the
diagnostic criteria and the conditions under at least one paragraph out
of paragraphs (1) or (2) in subsection (b) of this section.

(b) Factors for continued outpatient detoxification treatment
services are listed in paragraphs (1) and (2) of this subsection.

(1) Chemical substance withdrawal complications. The
patient must meet the conditions of subparagraphs (A) or (B) of this
paragraph.

(A) Patient, while physically abstinent from chemical
substance use, is exhibiting incomplete stable withdrawal from
alcohol/drugs, as evidenced by psychological and physical cravings.

(B) Patient, while physically abstinent from chemical
substance use, is exhibiting incomplete stable withdrawal from
alcohol/drugs, as evidenced by significant drug levels.

(2) Psychiatric or medical complications. Documentation
in the record indicates an intervening medical or psychiatric event
which was serious enough to interrupt outpatient detoxification
treatment, but the patient is again progressing in treatment.

§3.8029. Discharge Criteria for Outpatient Treatment Service.

The patient is no longer considered eligible for outpatient detoxifi-
cation treatment service when the patient fails to meets the criteria
for continued stay for outpatient detoxification treatment services, as
addressed in §3.8028 of this title (relating to Continued Stay Criteria
for Outpatient Detoxification Treatment Service)

§3.8030. Recommended Length of Stay for Outpatient Detoxification
Treatment Service.

The recommended stay period for outpatient treatment services is
from 5 to 10 days, with the understanding of the individual’ s depen-
dency on high doses of sedative hypnotics or has been taking high
doses of opiate medications or if individual is pregnant, may require
longer than 10 days of outpatient detoxification based on the decision
of thetreating physician and based on theadmission criteria for outpa-
tient detoxification treatment services in §3.8027 of this title (relating
to Admission Criteria for Outpatient Detoxification Treatment Ser-
vices) with utilization review points, based on continued stay criteria
in §3.8028 of this title (relating to Continued Stay Criteria for Outpa-
tient Detoxification Treatment Service), and recommended treatment
periods depending on the condition of the patient, accompanied by
the commencement of appropriate utilization review and discharge
planning at the time of admission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817846
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–6327

♦ ♦ ♦
28 TAC §3.8006

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices

of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Insurance proposes the repeal of
§3.8006, concerning utilization review disputes. Repeal of this
section is necessary because the department has adopted
mandatory standards for the resolution of utilization review
disputes. Simultaneous to this proposed repeal, proposed
amendments to §3.8005 are published elsewhere in this issue
of the Texas Register. Amendments to §3.8005 incorporate
the provisions of 28 TAC Chapter 19, Subchapter R (relating to
Utilization Review Agents) into this subchapter.

Karen Thrash, deputy commissioner, HMO/URA Division, has
determined that during the first five years that the proposed
repeal is in effect, there will be no fiscal impact on state
or local government as a result of enforcing or administering
the sections. There will be no measurable effect on local
employment or the local economy as a result of the proposal.

Ms. Thrash has also determined that for each year of the first
five years the repeal of the section is in effect, the public benefit
anticipated as a result of administration and enforcement of the
repealed section will be a more certain and efficient process
for resolving utilization review disputes. There is no anticipated
economic cost to persons who are required to comply with the
proposed repeal. There is no anticipated difference in cost of
compliance between small and large businesses.

Comments on the proposal must be submitted within 30 days
after publication of the proposed section in the Texas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-1C, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104. An additional copy of
the comment must be submitted to Karen Thrash, Deputy
Commissioner, HMO/URA Group, Mail Code 103-6A, Texas
Department of Insurance, P.O. Box 149104, Austin, Texas,
78714-9104. Any requests for a public hearing should be
submitted separately to the Office of the Chief Clerk.

Repeal of §3.8006 is proposed pursuant to the Insurance Code
Articles 21.58A, 3.51-9, and 1.03A. Insurance Code Article
21.58A, §13 provides that the Commissioner of Insurance may
adopt rules and regulations to implement the provisions of that
article. Insurance Code Article 3.51-9, §2A authorizes and
requires the Texas Department of Insurance to adopt rules with
standards for the reasonable control of costs necessary for
the treatment of chemical dependency. Insurance Code Article
1.03A provides that the Commissioner of Insurance may adopt
rules and regulations to execute the duties and functions of the
Texas Department of Insurance as authorized by statute.

The proposed repeal affects the following statutes: The Insur-
ance Code, Articles 21.58A & 3.51-9.

§3.8006. Utilization Review Disputes.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817845
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
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For further information, please call: (512) 463–6327

♦ ♦ ♦
Chapter 7. Corporate and Financial Regulation

Subchapter A. Examination and Financial Analy-
sis
28 TAC §7.83

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Department of Insurance or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Insurance proposes the repeal of
§7.83 concerning the filing and adoption of examination reports
of insurance companies. The repeal of this section is necessary
to eliminate unnecessary provisions and enable the Texas
Department of Insurance simultaneously to propose a new
§7.83 which will replace the existing section with a simplified
procedure for an insurance company to appeal an examination
report. Notification of the proposed new section appears
elsewhere in this issue of the Texas Register.

José Montemayor, Associate Commissioner-Financial Program
for the Texas Department of Insurance has determined that, for
the first five-year period the repeal of the section will be in effect,
there will be no fiscal implications for state or local government
or small business as a result of enforcing or administering the
repeal, and there will be no effect on local employment or local
economy.

Mr. Montemayor also has determined that, for each year of
the first five years the repeal of the section will be in effect,
the public benefit anticipated as a result of the repeal will be
more efficient processing of examination reports of insurance
companies. There will be no economic cost to persons who
are required to comply with the repeal as proposed.

Comments on the proposal must be submitted in writing within
30 days after publication of the proposed repeal in the Texas
Register to the Office of the Chief Clerk, Mail Code 113-2A,
Texas Department of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the comments should be
submitted to E. Joy Little, Chief Examiner, Mail Code 305-
2E, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas, 78714-9104.

The repeal of the section is proposed under the Insurance Code,
Article 1.15, which authorizes the commissioner of insurance
to adopt procedures for the filing and adoption of examination
reports and Article 1.03A, which authorizes the commissioner
of insurance to adopt rules and regulations for the conduct
and execution of the duties and functions of the department
as authorized by statute.

Insurance Code, Article 1.15, is affected by the section.

§7.83. Examination Reports.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817912
Lynda H. Nesenholtz

General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–6327

♦ ♦ ♦
The Texas Department of Insurance proposes new §7.83
concerning procedures for the filing, hearings, appeal and
adoption of examination reports of insurance companies and
other entities examined under the authority of Insurance Code,
Article 1.15. The new section is proposed to replace the
existing §7.83 which is proposed for repeal elsewhere in this
issue of the Texas Register. The proposed new section
will shorten the process for resolving disagreements between
the department and an examined company concerning the
content of an examination report. The existing §7.83 was
adopted in response to the enactment of an amendment
to Insurance Code, Article 1.15 in 1991. That amendment
directed the commissioner of insurance to adopt procedures
for the filing and adoption of examination reports and for
hearings to be held under the article and guidelines for orders
issued under the article. The existing §7.83 provides a
formal procedure to be utilized by the department to resolve
disagreements concerning examination reports and provides
procedural safeguards to assure that the content of examination
reports was complete and accurate. The procedure prior to the
adoption of the existing §7.83 consisted of informal hearings
or meetings, granted at the discretion of the department, with
the chief examiner, associate commissioner-financial program
and the commissioner of insurance. The practice of informal
hearings with the chief examiner continued after the existing
§7.83 was adopted. While an informal hearing before the
associate commissioner-financial program is not required by the
existing §7.83, the associate commissioner-financial program
frequently grants such hearings if a company requests one.
If a company still disagrees with any part of the examination
report following consideration of the company’s appeal to, and
any action by, the associate commissioner-financial program,
then the company can file an appeal with the commissioner
of insurance. Under current departmental practice, the appeal
to the commissioner is treated as a contested case under the
Administrative Procedure Act (APA) (Texas Government Code
§§2001.001-2001.902).

Based on the department’s experience with the existing §7.83,
the department proposes a new §7.83 which will streamline
the appeals process while giving examined companies ample
opportunity for review of an examination report to assure the
report is complete and accurate. In the proposed new section
a company will have a right to an informal hearing or meeting
with the associate commissioner-financial program in addition
to the company’s right to an informal hearing with the chief ex-
aminer. Because, beginning January 1, 1999, the quality of
care examinations of health maintenance organizations will be
performed by examining staff under the direction of the deputy
commissioner, HMO/URA division and the associate commis-
sioner for life, health and managed care, the new rule proposes
that the appeal process for quality of care exams be through the
supervisory chain to the associate commissioner of life, health
and managed care, including the informal hearings or meetings.
The new section will end the appeal process with the appropri-
ate associate commissioner by having the commissioner dele-
gate to the appropriate associate commissioner the authority to
adopt the examination report. This will eliminate the necessity
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for the contested case hearing before the commissioner of in-
surance which is now conducted under the existing §7.83. The
department believes a formal adjudicative hearing, like the con-
tested case hearing provided for under the APA, while neces-
sary for some types of decision making, is not well suited to the
review of examination reports. An examination report involves
the exercise of professional judgement by a qualified examiner.
Informal meetings with the examiner who prepares the report,
the examiner’s supervisor and the supervisor of the examiner’s
supervisor provide substantial procedural safeguards to assure
an accurate and complete examination report. The department
believes a formal contested case hearing is not required by In-
surance Code, Article 1.15, the state constitutional right to due
course of law and the federal constitutional right to due process,
nor is a formal contested case hearing necessary to protect a
company’s interest in an accurate and complete examination
report. If the department determines to take regulatory or other
enforcement action against the company as a result of infor-
mation and findings in the examination report, the company is
entitled to a contested case hearing under the APA.

The proposed new section continues the practice of existing
§7.83 of deeming the examination reports of foreign and alien
insurers by other states as adopted by the department when
they are received by the department. The proposed new section
formalizes the requirement that the board of directors review
an examination report by requiring the board of directors of an
examined company to review an adopted examination report
and note that fact in the minutes of the board of directors.

José Montemayor, Associate Commissioner-Financial Program
for the Texas Department of Insurance has determined that, for
the first five-year period the new section is in effect, there will be
no fiscal implications for state or local government as a result
of enforcing or administering the section, and there will be no
effect on local employment or local economy. The elimination
of the APA contested case hearing in the proposed new rule
will reduce the administrative duties of the Texas Department
of Insurance and the State Office of Administrative Hearings.
There have been few such hearings in the past, so the fiscal
implications of the elimination of the hearing are insignificant.

Mr. Montemayor also has determined that, for each year of the
first five years the new section is in effect, the public benefit
anticipated as a result of the section will be more efficient
processing of examination reports of insurance companies
and other entities examined under the authority of Insurance
Code, Article 1.15. Insurance companies and other entities
that appeal an examination report under the proposed new
section will benefit from the elimination of the formal adjudicative
hearing now conducted under the existing §7.83 and the shorter
amount of time required to resolve disagreements concerning
examination reports. There are no anticipated economic costs
to persons who are required to comply with the section as
proposed since the proposed new section merely describes
the procedure an insurance company or other entity follows to
appeal an examination report and does not impose any duty or
create any obligations for an insurance company or other entity
subject to the section. To the extent that there are any economic
costs incurred in the appeal of an examination report, those
costs are a result of the examination required by Insurance
Code, Article 1.15, and not the section. There will be no effect
on small business.

Comments on the proposal must be submitted in writing within
30 days after publication of the proposed section in the Texas

Register to the Office of the Chief Clerk, Mail Code 113-
2A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas, 78714-9104. An additional copy of the comments should
be submitted to E. Joy Little, Chief Examiner, Mail Code 305-
2A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas, 78714-9104.

The new section is proposed under the Insurance Code,
Articles 1.15, 20A.17 and 1.03A. Article 1.15 authorizes the
commissioner of insurance to adopt procedures for the filing and
adoption of examination reports. Article 20A.17 provides that
Article 1.15 shall be construed to apply to health maintenance
organizations, except to the extent that the commissioner
of insurance determines that the nature of the examination
of a health maintenance organization renders such clearly
inappropriate. Article 1.03A authorizes the commissioner of
insurance to adopt rules and regulations for the conduct and
execution of the duties and functions of the department as
authorized by statute.

Insurance Code, Articles 1.15 and 20A.17, are affected by the
section.

§7.83. Appeal of Examination Reports.

(a) Purpose and Scope. This section implements Insurance
Code, Article 1.15 which directs the commissioner of insurance to
adopt procedures for filing and adoption of examination reports and
for hearings to be held under Insurance Code, Article 1.15 and
guidelines governing orders issued under Insurance Code, Article
1.15. The section provides an appeals process to preserve both
the right of a company to a fair and impartial examination and
promote respect for the independence and the importance of the on-
site examiner who actually observes the conditions being reported.
The purpose of an appeal process is not to replace the examination
in the field, nor is it to substitute the judgment of the supervisory
or management personnel for that of the examiner. It is to properly
weigh the examination report, and to determine whether there is any
error or bias which should be corrected. This section applies to all
examinations conducted of any entity examined under the authority
of Insurance Code, Article 1.15.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Adopted examination report–An examination report
that has been adopted by the department pursuant to this section.

(2) Company–Any entity examined by the department
under the authority of Insurance Code, Article 1.15.

(3) Examination report–A report prepared by or on behalf
of the department as a result of an examination under Insurance Code,
Article 1.15.. An examination report does not include work papers
related to the examination.

(4) Final examination report–An examination report that
has been reviewed by the chief examiner or, for quality of care
examination reports, the deputy commissioner, HMO/URA division,
and transmitted to the examined company.

(5) Department–Texas Department of Insurance.

(c) Computation of Time. A day is a calendar day. In
computing any period of time prescribed or allowed by these sections,
by order of the agency, or by any applicable statute, the day of the act,
event, or default after which the designated period of time begins to
run shall not be included, but the last day of the period so computed
shall be included, unless it be a Saturday, Sunday, or legal holiday,
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in which event the period runs until the end of the next day which is
neither a Saturday, Sunday nor a legal holiday.

(d) Exit Conference. At the conclusion of an examination,
the examiner-in-charge shall hold an exit conference with company
management on the findings and conclusions of the examination.
Following the exit conference, the examiner-in-charge shall complete
the examination report and file it with the chief examiner, or the
deputy commissioner, HMO/URA division, as appropriate.

(e) Transmittal of Final Examination Report. After the
chief examiner or, for quality of care examinations, the deputy
commissioner, HMO/URA, has reviewed an examination report, the
final examination report shall be transmitted to the examined company
with a cover letter identifying the report as a final examination report
and notifying the company that it has the right to appeal the report
under subsection (f )of this section.

(f) Appeal of Examination Report.

(1) First Level Appeal. The first level of appeal is to
the chief examiner or, for quality of care examinations, the deputy
commissioner, HMO/URA division. Within 14 days of the receipt by
the company of a final examination report, the company may file with
the chief examiner or, for quality of care examinations, the deputy
commissioner, HMO/URA division:

(A) a written rebuttal to the final examination report
specifying the error or bias in the examination report,

(B) documentation demonstrating theerror or bias, and

(C) a request for a hearing before the chief examiner
or, for quality of care examinations, the deputy commissioner, HMO/
URA.

(2) Consideration of First Level Appeal. The chief
examiner or deputy commissioner, HMO/URA division shall consider
the written rebuttal and documentation submitted by the company
and any information received at a first level appeal hearing, if the
examined company requests one. No later than 14 days following
receipt of a written rebuttal pursuant to paragraph (1) of this
subsection or the conclusion of a first level appeal hearing, the chief
examiner or deputy commissioner, HMO/URA division may make
changes to the report to correct error or bias. After any such changes
are made, the chief examiner or deputy commissioner, HMO/URA
division shall transmit a copy of the amended examination report to
the company or notify the company that no changes have been made.

(3) Second Level Appeal. Second level appeals shall
be made to the associate commissioner-financial program or, for
quality of care examinations, to the associate commissioner-life,
health, managed care (regulation and safety program) only after
a company has completed an appeal under paragraph (2) of this
subsection. Within 14 days of the receipt by the company of the
amended examination report or notice described in paragraph (2) of
this subsection, the company may file with the appropriate associate
commissioner:

(A) a written rebuttal to the final examination report
specifying the error or bias in the examination report,

(B) documentation demonstrating theerror or bias, and

(C) a request for a hearing before the associate com-
missioner

(4) Consideration of Appeal by Associate Commissioner.
The associate commissioner shall consider the written rebuttal and
the documentation submitted by the company and any information

received at a second level hearing, if the examined company requests
one. No later than 14 days following receipt of a written rebuttal
to the examination report under paragraph (3) of this subsection or
the conclusion of a second level hearing, the associate commissioner
may make changes to the examination report to correct error or bias.
After any such changes are made, the associate commissioner shall
cause a copy of the amended examination report to be transmitted to
the company or the company shall be notified that no changes have
been made.

(g) Adoption of Examination Reports. An examination report
is deemed adopted if no appeal is pursued under subsection (f)(1) or
(3) of this section. An examination report appealed to the associate
commissioner shall be adopted by order of the appropriate associate
commissioner after consideration under subsection (f)(4).

(h) Review of Report by Board of Directors. The board
of directors of the company shall review the adopted examination
report. The minutes of the meeting of the board of directors at
which the adopted examination report is considered shall reflect that
each member of the board of directors has reviewed the adopted
examination report.

(i) Examination Reports of Foreign and Alien Companies.

(1) Examination reports of foreign and alien insurance
companies authorized to transact business in this state which are
prepared by other jurisdictions and filed with the department may
be accepted by the department in lieu of examining such foreign or
alien company.

(2) Examination reports of foreign or alien insurance
companies authorized to transact business in this state which are filed
with the department under paragraph (1) of thissubsection aredeemed
adopted when received.

(j) Extensions of Time. Any of the deadlines in this section
may be extended by mutual agreement of the company and the
department’ s employee assigned to conduct that portion of the appeal.

(k) Other Matters.

(1) Commissioner’ s authority. Notwithstanding this sec-
tion the commissioner may take regulatory action at any time against
a company, using any information obtained during the course of any
examination. Nothing contained in this section shall be construed
to limit the commissioner’s authority to use any final or preliminary
examination report, any examiner or company workpapers or other
documents, or any other information discovered or developed during
the course of any examination in the furtherance of any legal or reg-
ulatory action which the commissioner of insurance may, in his or
her sole discretion deem appropriate.

(2) Disclosure by commissioner. Nothing contained
herein shall be construed to prohibit the commissioner from disclos-
ing the content of an examination report, preliminary examination
report or results, or any matter relating thereto, to the insurance
department of any other state or country in which the examined
company does business, or to law enforcement officials of this or
any other state, or to an agency of the federal government at any
time. The commissioner may request any recipient of such reports
or matters relating thereto to agree in writing to hold it confidential
in a manner consistent Insurance Code, Article 1.15.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817913
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–6327

♦ ♦ ♦
Chapter 11. Health Maintenance Organizations

Subchapter Y. Limited Service HMOs
28 TAC §§11.2401–11.2405

The Texas Department of Insurance proposes new Subchapter
Y, Limited Service HMOs, §§11.2401-11.2405 to Chapter 11,
concerning health maintenance organizations (HMOs). This
proposed new subchapter is necessary to implement legislation
enacted by the 75th Legislature in Senate Bill 382, amending
provisions of Article 20A to provide for the creation of limited
service HMOs. Limited service HMOs will allow the growing
number of provider sponsored networks, as well as other
entities, to provide services in an HMO format for conditions that
require a broader range of treatment than is available through
a single service HMO, without requiring that the HMO provide
the extensive range of services required of basic service HMOs.
Proposed new §11.2401 defines terms relating to limited service
HMOs. Proposed new §11.2402 describes in general the
requirements for description of coverages provided by limited
service HMOs to enrollees and the contents of limited service
HMO evidences of coverage. Proposed new §11.2403 sets
forth prohibited provisions of limited service HMO evidences
of coverage. Proposed new §11.2404 sets forth prohibited
practices for single service HMOs. Proposed §11.2405 sets
forth the minimum benefits limited service mental health care
HMOs must provide.

The department will consider the adoption of new §§11.2401-
11.2405 in a public hearing under Docket Number 2391, sched-
uled for 9:00 a.m. on January 6, 1999, in Room 100 of the
William P. Hobby, Jr. State Office Building, 333 Guadalupe
Street, Austin, Texas.

Karen Thrash, deputy commissioner, HMO/URA Division, has
determined that for each year of the first five years the new
sections are in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering
the new sections. There will be no adverse effects on local
employment or the local economy.

Ms. Thrash has determined that for each year of the first
five years the proposed sections are in effect, the public
benefits anticipated as a result of the proposed sections will
be increased availability and accessibility of quality mental
health care services as basic health care benefits. Except as
specifically enumerated below, any costs to HMOs complying
with the new sections each year of the first five years the
proposed sections will be in effect are the result of the legislative
changes to Articles 3.51-14, 20A.02, 20A.04, 20A.05, 20A.09,
20A.13, 20A.20, 20A.26, 20A.33, and 20A.36 of the Insurance
Code, and compliance with Title XIII, Public Health Services
Act (42 U.S.C. Section 300e-1). Pursuant to discussions with
private industry as well as the Texas Department of Mental

Health and Mental Retardation, Ms. Thrash estimates that the
cost per day of providing court ordered or non-serious mental
illness inpatient treatment will be $525 for mental health or
chemical dependency treatment, and $800 for detox treatment.
The cost per day of providing outpatient treatment for non-
serious mental illness will be $75.00 for mental health services
or $100.00 for chemical dependency services.

Ms. Thrash has determined that, except as enumerated
specifically below, any economic costs to any HMO qualifying
as a small business under Government Code §2006.001 that
complies with the new sections for each year of the first five
years the proposed new sections will be in effect are the result
of the legislative enactment of Insurance Code Articles 3.51-
14, 20A.02, 20A.04, 20A.05, 20A.09, 20A.20, and compliance
with Title XIII, Public Health Services Act (42 U.S.C. Section
300e-1), and not as a result of the adoption, enforcement, or
administration of the proposed new sections. With regard to
the benefit standards this rule establishes, the total cost to
the HMO is not dependent upon the size of the HMO, but
rather is dependent upon the HMO’s number of enrollees who
qualify for treatment pursuant to the benefit standards. The
cost per hour of labor would not vary between the smallest
and largest businesses, assuming that a small business and
the largest business have to provide these types of services
and treatment to approximately the same percentage of their
applicants. Therefore, it is the department’s position that the
adoption of these proposed new sections will have no adverse
economic effect on small business HMOs. Regardless of the
fiscal effect, the department does not believe it legal or feasible
to waive the requirements of these rules for small businesses.
To do so would allow differentiation of benefits between the
enrollees of small business HMOs compared to those benefits
provided to the enrollees of large HMOs.

Comments on the proposal must be submitted within 30 days
after publication of the proposed section in the Texas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P. O.
Box 149104, Austin, Texas, 78714-9104. Additional copies of
the comment are to be submitted to Karen Thrash, Deputy
Commissioner, HMO/URA Group, Mail Code 107-2A, Texas
Department of Insurance, P. O. Box 149104, Austin, Texas,
78714-9104..

The new sections are proposed under the Insurance Code,
Chapter 20A, as amended by the 75th Legislature in Senate
Bill 385, and Article 1.03A. Insurance Code, Article 20A.02(b)
provides that basic health care services mean health care ser-
vices which the commissioner determines an enrolled popula-
tion might reasonably require in order to be maintained in good
health, including, at a minimum, services designated as ba-
sic health services under Section 1302, Title XIII, Public Health
Service Act (42 U.S.C., Section 300e-1(1)). Insurance Code Ar-
ticle 20A.22(a) provides that the commissioner may promulgate
rules and regulations as are necessary and proper to carry out
the provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 20A.22(b) provides that the commissioner is specifically
authorized to promulgate rules to ensure that enrollees have
adequate access to health care services and to establish mini-
mum physician/patient ratios, mileage requirements for primary
and specialty care, maximum travel times, and maximum wait-
ing times for obtaining appointments. Article 20A.04(b) provides
that the commissioner may promulgate such reasonable rules
and regulations as he deems necessary for the proper admin-
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istration of the HMO Act to require an HMO, subsequent to
receiving its certificate of authority, to submit the modifications
or amendments to the operations or documents submitted upon
application for a certificate of authority to the commissioner, ei-
ther for his approval or for information only, prior to the effectua-
tion of the modification or amendment, or to require the HMO to
indicate the modifications to the commissioner at the time of the
next site visit or examination. Article 20A.05(b) sets forth the
determinations the commissioner must make prior to granting a
certificate of authority to an HMO. Article 20A.37 provides that
the commissioner by rule may establish minimum standards and
requirements for ongoing internal quality assurance programs
for HMOs, including, but not limited to, standards for assuring
availability, accessibility, quality, and continuity of care. Article
1.03A provides that the Commissioner of Insurance may adopt
rules necessary for the conduct and execution of the duties and
functions of the Texas Department of Insurance only as autho-
rized by statute.

Insurance Code, Articles 20A.02, 20A.04, 20A.05, and 20A.09;
Title XIII, Public Health Services Act (42 U.S.C. Section 300e-
1(1)); and Section 534.101, Health and Safety Code are
affected by this proposal.

§11.2401. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Acute Day Treatment–Program-based services fo-
cused on the short-term, acute treatment of adults with serious
mental il lness and severely emotionally disturbed children who
require multi-disciplinary treatment in order to obtain maximum
control of symptoms. Services are provided in a highly structured
and safe environment with constant supervision. Contacts with
staff are frequent, activities and services constantly available, and
developmental and social supports encouraged and facilitated. Staff
receive specialized training in crisis management. Activities are goal
oriented, focusing on improving peer interaction, appropriate social
behavior, and stress tolerance. The initial prescribed length of stay
for adults may not exceed 10 consecutive days. Extensions may be
authorized by the state Medicaid agency or its designee based on
evidence that the extension is medically necessary to improve an
individual’s current condition or to prevent hospitalization.

(2) Assessment–The clinical process of obtaining and
evaluating historical, social, functional, psychiatric, developmental,
or other information from the member and family seeking services
to determine priority population eligibility, level of need (including
urgency), and specific treatment needs (including the preferences of
the individual seeking services). Additional assessment, if indicated,
may be delegated to the provider.

(3) Case Management–Case management activities are
provided to assist eligible members with severe and persistent mental
il lness and children who are severely emotionally disturbed in
gaining access to medical, social, educational, and other appropriate
services that will help them achieve a quality of life and community
participation acceptable to each individual. The role of persons who
provide case management activities is to support and assist the person
in achieving goals.

(4) Crisis Hotline–A continuously available staffed tele-
phone service providing information, support, and referrals to callers
24 hours per day, seven days per week.

(5) Crisis Respite–Those services provided for temporary,
short term, periodic relief to members or their primary caregivers
during a crisis. Program-based respite services involve temporary
residential placement outside the usual living situation. Community-
based respite services involve introducing respite staff into the usual
living situation or providing a place for the individual to go during
the day or other services considered to provide a respite.

(6) Crisis Services–Services including crisis hotline, crisis
intervention, and crisis respite.

(7) Intensive outpatient–An organized non-residential ser-
vice providing structured group and individual therapy, educational
services, and life skills training which consists of at least 10 hours
per week for four to 12 weeks, but less than 24 hours per day.

(8) Medication administration–A service provided to an
individual and/or family member or other collateral by a licensed
nurse (or other qualified and properly trained persons under the direct
supervision of a physician or registered nurse as provided by state
law) to ensure the direct application of a medication to the body of
the individual by any means including handing the individual a single
dose of medication to be taken orally.

(9) Medication monitoring–A service provided to an indi-
vidual and/or family member or other collateral by a licensed nurse
(or other qualified and properly trained persons under the direct su-
pervision of a physician or registered nurse as provided by state law)
for the purpose of assessment of medication actions, target symptoms,
side effects and adverse effects, potential toxicity, and the impact of
medication for the individual and family in accordance with the plan
of care.

(10) Medication training–A service to an individual and/
or family member or other collateral by a licensed nurse (or other
appropriately trained professional or paraprofessional) for the purpose
of teaching the knowledge and skills needed by the individual/family/
collateral in the proper administration and monitoring of prescribed
medication in accordance with the individual’s plan of care.

(11) Medication-related services–Services including med-
ication administration, medication monitoring, medication training,
and pharmacological management.

(12) Partial hospitalization–The provision of treatment for
chemical dependency for persons who require care or support or both
in a hospital or chemical dependency treatment center but who do not
require 24-hour supervision at least 20 hours per week up to 8 weeks.

(13) Pharmacological management– Service provided to
an individual or collateral by a physician for the purpose of
determining symptom remission and the medication regimen needed
to initiate and/or maintain an individual’ s plan of care.

(14) Screening–Gathering triage information necessary to
determine a need for in-depth assessment. This information is
collected through interview or by phone with the consumer or
collateral as part of the admission/intake process or as necessary.

(15) Treatment planning–Activities for the purpose of
medically necessary, prioritized, comprehensive, collaborative, and
measurable treatment that reflects the needs and wishes of the
individual and builds upon the strengths of the individual. Details
of the treatment plan elements may be delegated to the provider.

§11.2402. General Provisions.

(a) Each limited service HMO shall provide uniquely de-
scribed services with any corresponding copayments for each covered
service and benefit and shall provide a limited health care service plan
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as defined under Insurance Code Article 20A.02(l). Each limited ser-
vice HMO must comply with all requirements for a limited health
care service plan specified in this subchapter.

(b) Each limited service HMO schedule of enrollee copay-
ments shall specify an appropriate description of covered services
and benefits and may specify recognized procedure codes or other
information which is used for the purpose of maintaining a statistical
reporting system, as required under §11.1606 of this title (relating to
Organization of an HMO and Service Area).

(c) Each limited HMO evidence of coverage shall include a
glossary of terminology defining the terms, including but not limited
to, such terms used in the evidence of coverage required by §11.501
of this title (relating to Evidence of Coverage). Such glossary shall
be included in the information to prospective and current group
contract holders and enrollees, as required under Insurance Code
Article 20A.11.

(d) In the event of a conflict between the provisions of this
subchapter and other provisions of Chapter 11 of this title (relating
to Health Maintenance Organizations), this subchapter prevails with
regard to limited service HMOs. It is not considered a conflict if a
topic that is not addressed in this subchapter appears elsewhere in
Chapter 11 of this title.

§11.2403. Limitations and Exclusions.

Limited service HMOs are prohibited from:

(1) Excluding services required for pre-existing condi-
tions which would otherwise be covered under the plan;

(2) Establishing waiting periods for coverage of pre-
existing conditions; and

(3) Imposing a lifetime coverage maximum for any cov-
ered service or benefit.

§11.2404. Prohibited Practices.

(a) A limited service HMO shall not limit or otherwise
interfere with an enrollee’s right to terminate his or her membership
in the plan before the end of the enrollment year.

(b) A limited service HMO shall not limit coverage for emer-
gency services under a limited health care service plan.

(c) A limited service HMO shall not charge an emergency
fee in addition to a copayment for emergency services.

(d) A limited service HMO shall not count medication related
services against the outpatient visit total for either serious or basic
mental illness.

§11.2405. Minimum Standards, Mental Health Care Services and
Benefits.

(a) Each limited service HMO evidence of coverage which
uses any mental health procedure codes must use such codes as
specified in the current version of CDT, as defined in §11.2200 of
this title (relating to Definitions).

(b) Each limited service HMO evidence of coverage provid-
ing coverage for mental health care services and benefits shall cover
court ordered mental health care treatment and may, if clearly dis-
closed, require the enrollee to have such treatment completed by a
participating provider in the Health Maintenance Organization Deliv-
ery Network, as defined under Insurance Code Article 20A.02(w), or
as otherwise arranged by the limited service HMO.

(c) Each limited service HMO evidence of coverage provid-
ing coverage for mental health care services and benefits shall provide

primary mental health care services and benefits, including, but not
limited to:

(1) For treatment of serious mental il lness, up to 45
inpatient days per year, up to 60 outpatient visits per year, which
include assessment/screening, treatment planning, and crisis services.

(2) For treatment of non-serious mental illness, up to 30
inpatient days per year, up to 30 outpatient visits per year, which
include assessment/screening, treatment planning, and crisis services.

(3) Any other mental health services necessary and appro-
priate to treat mental il lness/chemical dependency or required by the
Insurance Code, Health and Safety Code, and other applicable laws
and regulations of this State.

(d) Each limited service HMO evidence of coverage provid-
ing coverage for mental care services and benefits shall demonstrate
the capacity to provide, and may provide, secondary intensive reha-
bilitative and community support services for mental illness/chemical
dependency, including, but not limited to, case management, partial
hospitalization, residential, acute day treatment, intensive outpatient,
ACT teams, and habilitative/rehabilitative services for pervasive de-
velopmental disorders .

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817844
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–6327

♦ ♦ ♦
Chapter 21. Trade Practices

Subchapter R. Diabetes
28 TAC §§21.2601–21.2607

The Texas Department of Insurance proposes new sections to
Chapter 21, by adding new Subchapter R, §§21.2601-21.2607.
These proposed new sections are necessary to implement
legislation enacted by the 75th Legislature in Senate Bills
162 and 163, amending Chapter 21, Subchapter E by adding
Art. 21.53D, Guidelines for Diabetes Care, which requires
the Commissioner by rule to adopt minimum standards for
benefits provided to enrollees with diabetes in health benefit
plans, and Art 21.53G, Coverage for Supplies and Services
Associated with Treatment of Diabetes, which requires coverage
under health benefit plans for equipment and supplies and self-
management training associated with the treatment of diabetes.

Proposed new §21.2601 defines terms used in this subchap-
ter. Proposed new §21.2602 describes in general the require-
ments for description of coverages provided by Articles 21.53D
and 21.53G. Proposed new §21.2603 sets forth how benefits
required under this subchapter are to be made, subject to de-
ductible, copayment, or coinsurance requirements. Proposed
new §21.2604 sets forth minimum standards for benefits, ser-
vices and care to be provided to insured individuals with dia-
betes. Proposed §21.2605 sets forth the type of supplies and
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equipment to be covered as required benefits as well as the cir-
cumstances under which additional equipment and supplies will
become required benefits as improvements occur in the treat-
ment, monitoring equipment and supplies associated with di-
abetes. Proposed §21.2606 sets forth the standards for self-
management training to be covered or provided and sets forth
the requirements for health care practitioners who provide the
training that is covered or provided. Proposed §21.2607 sets
forth a phase-in period until January 1, 2001 to allow provision
or coverage for self-management training obtained from certain
providers by individuals who live in areas that are currently un-
derserved by providers who meet the requirement to provide
self-management training set forth in proposed §21.2606.

The department will consider the adoption of the sections in a
public hearing under Docket Number 2395 scheduled for 9:00
a.m. on January 5, 1999, in Room 100 of the William P. Hobby,
Jr. State Office Building, 333 Guadalupe Street, Austin, Texas.

Rose Ann Reeser, Senior Associate Commissioner of Regula-
tion and Safety, has determined that for each year of the first
five years the proposed new sections are in effect, there will
be no fiscal implications for state or local government as a re-
sult of enforcing or administering the proposed new sections.
There will be no adverse effects on local employment or the
local economy.

Ms. Reeser has determined that for each year of the first
five years the proposed new sections are in effect, the public
benefits anticipated as a result of the proposed sections will
be: if the cost of preventive care associated with diabetes
is covered, the amount of complications, including blindness,
kidney failure, amputations, stroke and death, and hospital
admissions that occur when preventive care is not available,
will be reduced. By increasing the availability of preventive
care to individuals with diabetes, the overall costs of disabling
and devastating complications of the disease, which is currently
ranked sixth among the top ten causes of death in Texas, will
decrease.

Ms. Reeser has determined that the economic costs to an in-
surer complying with the new sections for each year of the first
five years the proposed sections will be in effect, other than the
costs listed herein, are the result of the legislative enactment of
Insurance Code Articles 21.53D and 21.53G, and not the result
of the adoption, enforcement, or administration of the proposed
new sections.

The intent of Senate Bill 163 is to ensure training, supplies
and equipment necessary for diabetic self-management and
preventive care. The development of minimum standards, as
required by Senate Bill 162, is intended to improve diabetes
care. This legislation represents a departure from the way
benefits are usually covered by health benefit plans. For
example, the insured’s physician or practitioner, rather than
predetermined plan limits, will determine the number of lancets,
test strips, syringes, and units of insulin needed each month by
the individual insured. Since these amounts will be determined
by the provider based on the individual needs of each insured,
there can be no average cost per insured because every insured
is different. The department can estimate the costs of each type
of benefit, but cannot estimate cost of supplies or equipment per
insured. Therefore, for purposes of these proposed rules, costs
are estimated per required benefit, as an analysis cannot be
made on an average or annual cost per individual insured basis

because there is no such thing as an average diabetic. Section
3 of Article 21.53G requires:

A health benefit plan that provides benefits for the treatment
of diabetes must provide coverage to each qualified insured for
(1) diabetes equipment; (2) diabetes supplies; and (3) diabetes
self-management training. The term "diabetes supplies" is
defined in the statute at Section 1(2) to mean: Test strips
for glucose monitors; visual reading and urine test strips;
lancets and lancet devices; insulin and insulin analogs; injection
aids; syringes; prescriptive and non-prescriptive oral agents for
controlling blood sugar levels; and glucagon emergency kits.

The term "diabetes equipment" is defined at Section 1(1) as:
blood glucose monitors, including monitors designed to be used
by blind individuals; insulin pumps and associated appurte-
nances; insulin infusion devices; and podiatric appliances for
prevention of complications associated with diabetes.

Proposed §21.2605(a) (Diabetes Equipment and Supplies)
tracks the above referenced statutory provisions with the excep-
tion of paragraph (8), biohazard disposal containers, and para-
graph (12) which requires podiatric appliances, including up to
two pairs of therapeutic footwear per year, for the prevention of
complications associated with diabetes. Therefore, of the sup-
plies and equipment required as benefits by §21.2605(a), only
the costs in paragraphs (8) and (12) are costs added by the
rules. The maximum estimated retail costs for these items are
as follows: biohazard disposal containers - $12.00 per unit; and
two pairs of therapeutic shoes-$1070. However, HMOs should
be able to contract with suppliers to reduce costs below these
levels.

Paragraph (10) of proposed §21.2605(a) requires coverage for
repairs and necessary maintenance of insulin pumps not oth-
erwise provided for under a manufacturer’s warranty or pur-
chase agreement, and rental fees for pumps during the re-
pair and necessary maintenance of insulin pumps, neither of
which should exceed the purchase price of a similar replace-
ment pump. Therefore this section does not add any costs
beyond those already required for the cost of furnishing a new
pump, a statutorily required cost.

Diabetes self-management training is defined at Section 4 of
Article 21.53G of the Insurance Code. Article 21.53G Section 3
requires insurers to provide diabetes self-management training
as a benefit. The proposed rules require nothing in excess of
the cost of the training that was not required by the enactment of
Article 21.53G and will therefore engender no additional costs.

The minimum standards which the commissioner is required
to adopt by rule under Section 3 of Article 21.53D are based
almost entirely on minimum standards which have already
been implemented by the Texas Diabetes Council. The Texas
Diabetes Council, in turn, has based its minimum standards on
the minimum standards promulgated by the American Diabetes
Association, which reflect the standard of care adopted by most
practitioners with training and knowledge about the treatment of
diabetes.

On the HMO side, the minimum standards set forth in
§21.2604(a) and (b) have been voluntarily adopted by many
HMOs for providing services to individuals with diabetes. The
standards do require coverage for an annual referral to a retinal
camera examination to be performed by an ophthalmologist or
therapeutic optometrist for insureds under the age of eighteen.
This is a service that reflects a departure from what HMOs are
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currently providing. These examinations are estimated to cost
$276 per visit.

For insurers that are not HMOs, the minimum standards
in §21.2604(d) reflect prevailing national standards for the
treatment of diabetes. Therefore, most services represented
by these standards would be deemed medically necessary and
should constitute covered benefits. The minimum standards
for insurers that are not HMOs which add new costs include:
required immunizations estimated to cost $41.00 each, and
costs for equipment and supplies for which estimated costs are
set forth, above in the discussion relating to proposed §21.2605.

Both small businesses and the largest businesses affected by
these sections would incur the same cost per hour of labor.
Therefore, it is the department’s position that the adoption
of these proposed sections will have no adverse economic
effect on small businesses. Regardless of the fiscal effect, the
requirements of this rule are mandated by the underlying state
statutes, and considering the statute’s purposes, it is neither
legal nor feasible to waive or modify the requirement of these
sections for small businesses, as doing so would result in a
disparate effect on persons needing diabetes treatment.

Comments on the proposal must be submitted within 30 days
after publication of the proposed section in the Texas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas, 78714-9104. Additional copies of the
comment are to be submitted to Linda Von Quintus, Deputy
Commissioner, Regulation and Safety Division, Mail Code 107-
2A, Texas Department of Insurance, P. O. Box 149104, Austin,
Texas, 78714-9104.

The new sections are proposed under the Insurance Code,
Chapter 21, Subchapter E, as amended by the 75th Legislature
in Senate Bills 162 and 163, and Article 1.03A. Insurance Code
Article 21.53D Section 3 provides that the commissioner shall
by rules adopt minimum standards for benefits to enrollees with
diabetes. Article 21.53G Section 7 provides that the commis-
sioner may promulgate rules and regulations as are necessary
and proper to carry out the provisions of Article 21.53G. Article
1.03A provides that the Commissioner of Insurance may adopt
rules necessary for the conduct and execution of the duties and
functions of the Texas Department of Insurance only as autho-
rized by a statute.

The following chapters are affected by this proposal: Insurance
Code, Chapters 3, 10, 20, 20A, 21, 22, and 26 are affected by
this proposal.

§21.2601. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

(1) Basic benefit–Health care service or coverage which
is included in the evidence of coverage, policy, or certificate, without
additional premium.

(2) Caretaker–A family member or significant other re-
sponsible for ensuring that an insured not able to manage his or her
illness (due to age or infirmity) is properly managed, including over-
seeing diet, administration of medications, and use of equipment and
supplies.

(3) Diabetes–Diabetes mellitus. A chronic disorder of
glucose metabolism that can be characterized by an elevated blood

glucose level. The terms diabetes and diabetes mellitus are synony-
mous.

(4) Diabetes equipment–The term "diabetes equipment"
includes, but is not limited to, items defined in Insurance Code Article
21.53 G Section 1(1) and Section 5.

(5) Diabetes supplies–The term "diabetes supplies" in-
cludes, but is not limited to, items defined in Insurance Code Article
21.53 G Section 1(2) and Section 5.

(6) Diabetes self-management training –Instruction en-
abling an insured and/or his or her caretaker to understand the care
and management of diabetes, including nutritional counseling and
proper use of diabetes equipment and supplies.

(7) Health benefit plan–A health benefit plan, for purposes
of this subchapter, means:

(A) a plan that providesbenefits for medical or surgical
expenses incurred as a result of a health condition, accident, or
sickness, including:

(i) an individual, group, blanket, or franchise insur-
ance policy or insurance agreement, a group hospital service contract,
or an individual or group evidence of coverage that is offered by:

(I) an insurance company;

(II) a group hospital service corporation operat-
ing under Chapter 20 of the Texas Insurance Code;

(III) a fraternal benefit society operating under
Chapter 10 of the Texas Insurance Code;

(IV) a stipulated premium insurance company
operating under Chapter 22 of the Insurance Code;

(V) areciprocal exchangeoperating under Chap-
ter 19 of the Texas Insurance Code; or

(VI) a health maintenance organization (HMO)
operating under the Texas Health Maintenance Organization Act
(Chapter 20A, Texas Insurance Code);

(ii) to the extent permitted by the Employee Retire-
ment Income Security Act of 1974 (29 USC Section 1002), a health
benefit plan that is offered by a multiple employer welfare arrange-
ment as defined by Section 3, Employee Retirement Income Security
Act of 1974 (29 USC Section 1002) that holds a certificate of author-
ity under Insurance Code Article 3.95-2; or

(iii) notwithstanding Section 172.014, Local Gov-
ernment Code, or any other law, health and accident coverage pro-
vided by a risk pool created under Chapter 172, Local Government
Code.

(B) A plan offered by an approved nonprofit health
corporation that is certified under Section 5.01(a), Medical Practice
Act, and that holds a certificate of authority issued by the commis-
sioner under Insurance Code Article 21.52F.

(C) A health benefit plan is not:

(i) a plan that provides coverage:

(I) only for a specified disease or other limited
benefit;

(II) only for accidental death or dismember-
ment;
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(III) for wages or payments in lieu of wages for
a period during which an employee is absent from work because of
sickness or injury;

(IV) as a supplement to liability insurance;

(V) for credit insurance;

(VI) dental or vision care only; or

(VII) hospital confinement indemnity coverage
only.

(ii) a small employer plan written under Chapter 26
of the Insurance Code;

(iii) a Medicare supplemental policy as defined by
Section 1882(g)(1), Social Security Act (42 USC Section 1395 ss);

(iv) workers’ compensation insurance coverage;

(v) medical payment insurance issued as part of a
motor vehicle insurance policy; or

(vi) a long-term care policy, including a nursing
home fixed indemnity policy, unless the commissioner determines
that the policy provides benefit coverage so comprehensive that the
policy is a health benefit plan as described by subparagraph (A) of
this paragraph.

(8) Insured–A person enrolled in ahealth benefit plan who
has been diagnosed with:

(A) insulin dependent or noninsulin dependent dia-
betes;

(B) elevated blood glucose levels induced by preg-
nancy; or another medical condition associated with elevated glucose
levels.

(9) Physician–A Doctor of Medicine or a Doctor of
Osteopathy licensed by the Texas State Board of Medical Examiners.

(10) Practitioner–An Advanced Practice Nurse, Doctor of
Dentistry, Physician Assistant, Doctor of Podiatry, or other licensed
person with prescriptive authority.

§21.2602. Required Benefits for Persons with Diabetes.

(a) Health benefit plans, notwithstanding Section 172.014,
Local Government Code, or any other law, health and accident
coverage provided by a risk pool created under Chapter 172, Local
Government Code, delivered, issued for delivery, or renewed on
or after January 1, 1998, that provide benefits for the treatment
of diabetes and associated conditions must provide coverage to an
insured for diabetes equipment, diabetes supplies, and diabetes self-
management training programs, in accordance with §21.2603 of this
title (relating to Out of Pocket Expenses), §21.2605 of this title
(relating to Diabetes Equipment and Supplies) and §21.2606 of this
title (relating to Diabetes Self-Management Training).

(b) Health benefit plans (other than reciprocal exchanges
operating under Chapter 19 of the Texas Insurance Code) delivered,
issued for delivery, or renewed on or after January 1, 1999, must
provide coverage to each insured in accordance with §21.2603 of
this title and §21.2604 of this title (relating to Minimum Standards
for Benefits for Persons with Diabetes).

(c) Health benefits plans delivered, issued for delivery, or
renewed on or after January 1, 1998, by an entity other than an
HMO, which provide coverage limited to hospitalization expenses,
shall provide coverage to each insured for diabetes equipment,
diabetes supplies, and diabetes self-management training programs,

in accordance with §21.2603 of this title (relating to Out of Pocket
Expenses), §21.2605 of this title (relating to Diabetes Equipment
and Supplies), and §21.2606 of this title (relating to Diabetes Self-
Management Training), during hospitalization of the insured.

§21.2603. Out of Pocket Expenses.
(a) The basic benefits required under this subchapter shall not

be subject to a deductible, coinsurance, or copayment requirement
that exceeds the applicable deductible, coinsurance, or copayment
applicable to other analogous chronic medical conditions or other
similar benefits provided under the plan.

(b) The basic benefits required by this subchapter shall not
be subject to dollar limitations other than the health benefit plan’s
lifetime maximum benefits.

(c) No morethan one copayment shall be charged for athirty-
day supply of any item of diabetes supplies listed in §21.2605 of this
title (relating to Diabetes Equipment and Supplies). The amount
of supplies that constitutes a thirty-day supply for an insured is
the amount prescribed as a thirty-day supply by the physician or
practitioner of the insured.

§21.2604. Minimum Standards for Benefits for Persons with Dia-
betes, Requirement for Periodic Assessment of Physician and Organi-
zational Compliance.

(a) Health benefit plans provided by HMOs shall provide
coverage for the services in paragraphs (1) through (7) of this
subsection and shall contract with providers that agree to comply
with the minimum practice standards outlined in subsection (b) of
this section. Services to be covered include:

(1) office visits and consultations with physicians and
practitioners for monitoring and treatment of diabetes, including office
visits and consultations with appropriate specialists;

(2) immunizations required by Insurance Code Article
21.53F, Coverage for Childhood Immunizations;

(3) immunizations for influenza and pneumococcus;

(4) inpatient services, and physician and practitioner ser-
vices when the insured is confined to:

(A) a hospital;

(B) a rehabilitation facility; or

(C) a skilled nursing facility;

(5) inpatient and outpatient laboratory and diagnostic
imaging services;

(6) diabetes equipment and supplies in accordance with
§21.2605 of this title (relating to Diabetes Equipment and Supplies),
except notwithstanding §172.014, Local Government Code, or any
other law, this subsection does not apply to health benefits provided
by a risk pool created under Chapter 172, Local Government Code;
and

(7) diabetes self-management training, in accordance with
§21.2606 of this title (relating to DiabetesSelf-Management Training)
or §21.2607 of this title (relating to Accessibility and Availability of
Diabetes Self-Management Training Prior to January 1, 2001), except,
notwithstanding §172.014, Local Government Code, or any other law,
this subsection does not apply to health benefits provided by a risk
pool created under Chapter 172, Local Government Code;

(b) HMOs shall contract with providers who, at a minimum,
provide care that complies with subsection (a) that includes:

(1) for all insureds:
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(A) at initial visit by the insured:

(i) a complete history and physical including an
assessment of immunization status;

(ii) development of a management plan addressing
all of the following that are applicable to the insured:

(I) nutrition and weight evaluation;

(II) medications;

(III) an exercise regimen;

(IV) glucose and lipid control;

(V) high risk behaviors;

(VI) frequency of hypoglycemia and hyper-
glycemia;

(VII) compliance with applicable aspects of self
care;

(VIII) assessment of complications;

(IX) follow up on any referrals;

(X) psychological and psychosocial adjustment;

(XI) general knowledge of diabetes; and

(XII) self-management skills;

(iii) diabetes self-management training given or
referred by the physician or practitioner as required by §21.2606
of this title (relating to Diabetes Self-Management Training) and
§21.2607 of this title (relating to Accessibility and Availability of
Diabetes Self-Management Training prior to January 1, 2001);

(iv) referral for a dilated funduscopic eye exam to
be performed by an ophthalmologist or therapeutic optometrist for an
insured with Type 2 Diabetes.

(B) at every visit the following:

(i) weight and blood pressure taken,

(ii) foot exam performed without shoes or socks,
and

(iii) dental inspection.

(C) every six months the following:

(i) review of the management plan, and

(ii) glycosylated hemoglobin test.

(D) annually the following:

(i) l ipid profile,

(ii) microalbuminuria;

(iii) influenza immunization;

(iv) referral for a dilated funduscopic eye exam
performed by an ophthalmologist or therapeutic optometrist; and

(v) for insureds under eighteen years of age, a
referral for a retinal camera examination to be performed by an
ophthalmologist or therapeutic optometrist.

(2) For treatment of an insured sixty-five years of age and
over or an insured with complications affecting two or more body
systems:

(A) minimum practice standards as set forth in para-
graph (1); and

(B) specific inquiries into and consideration of treat-
ment goals for comorbidity and polypharmacy.

(3) For pregnant insureds with pre-existing or gestational
diabetes:

(A) minimum practice standards as set forth in para-
graph (1); and

(B) enhanced fetal monitoring based on the standards
promulgation by the American College of Gynecologists and Obste-
tricians.

(4) For insureds with Type 1 Diabetes:

(A) minimum practice standards as set forth in para-
graph (1);

(B) an initial diagnosis, consideration of hospitaliza-
tion due to the insured’s:

(i) age;

(ii) physical condition;

(iii) psychosocial circumstances; or

(iv) lack of access to outpatient diabetes self-
management training as required in §21.2606 of this title (relating to
Diabetes Self-Management Training) or §21.2607 of this title (relat-
ing to Accessibility and Availability of Diabetes Self-Management
Training Prior to January 1, 2001); and

(C) on-going management which include quarterly
office visits at which evaluation includes:

(i) weight;

(ii) blood pressure;

(iii) ophthalmologic exam;

(iv) thyroid palpation;

(v) cardiac exam;

(vi) examination of pulses;

(vii) foot exam;

(viii) skin exam;

(ix) neurological exam;

(x) dental inspection;

(xi) results of home glucose self monitoring;

(xii) frequency and severity of hypoglycemia or
hyperglycemia;

(xiii) medical nutrition plan;

(xiv) exercise regimen;

(xv) adherence problems;

(xvi) psychosocial adjustment;

(xvii) reevaluation of short and long term self-
management goals;

(xviii) anticipatory guidance related to issues of
Type 1 Diabetes;

(xix) glycosylated hemoglobin;
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(xx) counseling for high risk behaviors; and

(xxi) for insureds under eighteen years of age,
growth assessment.

(c) Health plans provided by HMOs shall periodically assess
physician and organizational compliance with the minimum practice
standards contained in subsection (b) of this section.

(d) Health benefit plans provided by entities other than
HMOs shall provide coverage at a minimum for:

(1) office visits and consultations with physicians and
practitioners for monitoring and treatment of diabetes, including office
visits and consultations with appropriate specialists;

(2) immunizations required by Insurance Code Article
21.53F, Coverage for Childhood Immunizations;

(3) immunizations for influenza and pneumococcus;

(4) inpatient services, physician, and practitioner services
when an insured is confined to:

(A) a hospital;

(B) a rehabilitation facility; or

(C) a skilled nursing facility;

(5) inpatient and outpatient laboratory and diagnostic
imaging services;

(6) diabetes equipment and supplies in accordance with
§21.2605 of this title (relating to Diabetes Equipment and Supplies),
except notwithstanding §172.014, Local Government Code, or any
other law, this subsection does not apply to health benefits provided
by a risk pool created under Chapter 172, Local Government Code;
and

(7) diabetes self-management training, in accordance with
§21.2606 of this title (relating to DiabetesSelf-Management Training)
or §21.2607 of this title (relating to Accessibility and Availability of
Diabetes Self-Management Training Prior to January 1, 2001), except,
notwithstanding §172.014, Local Government Code, or any other law,
this subsection does not apply to health benefits provided by a risk
pool created under Chapter 172, Local Government Code.

§21.2605. Diabetes Equipment and Supplies.

(a) A health benefit plan shall provide coverage for equip-
ment and supplies for the treatment of diabetes for which a physician
or practitioner has written an order, including:

(1) blood glucose monitors, including those designed to
be used by or adapted for the legally blind;

(2) test strips specified for use with a corresponding
glucose monitor;

(3) lancets and lancet devices;

(4) visual reading stripsand urine testing strips and tablets
which test for glucose, ketones and protein;

(5) insulin and insulin analog preparations;

(6) injection aids, including devices used to assist with
insulin injection and needleless systems;

(7) insulin syringes;

(8) biohazard disposal containers;

(9) insulin pumps, both external and implantable, and
associated appurtenances, which include:

(A) insulin infusion devices;

(B) batteries;

(C) skin preparation items;

(D) adhesive supplies;

(E) infusion sets;

(F) insulin cartridges;

(G) durable and disposable devices to assist in the
injection of insulin; and

(H) other required disposable supplies;

(10) repairs and necessary maintenance of insulin pumps
not otherwise provided for under a manufacturer’s warranty or
purchase agreement, and rental fees for pumps during the repair
and necessary maintenance of insulin pumps, neither of which shall
exceed the purchase price of a similar replacement pump;

(11) prescription medications and medications available
without a prescription for controlling the blood sugar level;

(12) podiatric appliances, including up to two pairs of
therapeutic footwear per year, for the prevention of complications
associated with diabetes; and

(13) glucagon emergency kits.

(b) As new or improved treatment and monitoring equipment
or supplies become available and are approved by the United States
Food and Drug Administration, such equipment or supplies shall be
covered if determined to be medically necessary and appropriate by
a treating physician or other practitioner through a written order.

(c) All supplies, including medications, and equipment for
the control of diabetes shall be dispensed as written, including brand
name products, unless substitution is approved by the physician
or practitioner who issues the written order for the supplies or
equipment.

§21.2606. Diabetes Self-Management Training.

(a) A health benefit plan shall provide diabetes self-
management training or coverage for diabetes self-management
training to each insured from:

(1) a Certified Diabetes Educator certified by the National
Certification Board for Diabetes Educators (CDE);

(2) a multidisciplinary team under the direction of a CDE,
consisting of at least a dietitian and a nurse educator; other team
members may include a pharmacist and a social worker. Other than
a social worker, all team members must have recent didactic and
experiential preparation in diabetes clinical and educational issues;
or,

(3) a diabetes self-management training program recog-
nized by the American Diabetes Association.

(b) All individuals providing self-management training pur-
suant to subsection (a) of this section must be licensed, registered, or
certified in Texas to provide appropriate health care services.

(c) Self-management training shall include the development
of an individualized management plan which is created and regularly
updated for and in collaboration with the insured and which meets
the requirements of the minimum standards for benefits in accordance
with §21.2604 of this title (relating to Minimum Standards for
Benefits for Persons with Diabetes).
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(d) Medical nutritional counseling and instructions on the
proper use of diabetes equipment and supplies shall be provided or
covered as part of the training.

(e) Diabetes self-management training sessions shall be pro-
vided, or coverage for diabetes self-management training sessions
shall be provided, upon the following occurrences relating to an in-
sured:

(1) the initial diagnosis of diabetes;

(2) a significant change in the symptoms or condition of
the insured that requires changes in the insured’s self-management
regime, as diagnosed by a physician or practitioner;

(3) the written order of a physician or practitioner of
periodic or episodic continuing education as warranted by the
development or new techniques and treatment for diabetes;

(4) if the need for a caretaker for the insured necessitates
diabetes management training for the caretaker, provided that any
training involving the administration of medications must comply
with the applicable delegation rules from the appropriate licensing
agency; or

(5) not less than twice per plan year, if the need for a
change in caretakers for the insured necessitates diabetes management
training for the new caretaker provided that any training involving
the administration of medications must comply with the applicable
delegation rules from the appropriate licensing agency.

(f) An HMO shall provide oversight of its diabetes self-
management training program on an ongoing basis to ensure compli-
ance with this section.

(g) Health benefit plans provided by entities other than
HMOs shall disclose in the plan how to access providers or benefits
described in subsection (a) and §21.2607 of this title (relating to
Accessibility and Availability of Diabetes Self-Management Training
Prior to January 1, 2001).

§21.2607. Accessibility and Availability of Diabetes Self-
Management Training Prior to January 1, 2001.

(a) Prior to January 1, 2001, an insured may obtain diabetes
self-management training from a source other than the three set forth
in §21.2606 of this title (relating to Diabetes Self-Management Train-
ing) under the circumstances set forth in subsections (b), (c) or (d) of
this section. Until that date the components of the self-management
training may be obtained from the following individuals, provided
that the individual is licensed, certified or registered in Texas and has
recent didactic and experiential preparation in diabetes clinical and
educational issues:

(1) a dietician shall provide any nutritional counseling
component;

(2) a pharmacist shall provide any pharmaceutical com-
ponent; and

(3) a physician, a physician assistant, a registered nurse,
or an advanced practice nurse shall provide all other components of
the training.

(b) If the health benefit plan is provided by an HMO and the
sources for the training set forth in §21.2606 of this title (relating to
Diabetes Self-Management Training) are not available with 75 miles
of the site of eligibility of the insured because the sources are not
located within that distance, the HMO is unable to obtain contracts
after good faith attempts, or sources meeting the HMO’ s minimum
quality of care and credentialing requirements are not located within

that distance, the HMO shall submit a plan to the department for
approval, at least 30 days before implementation. For purposes of this
subsection, "site of eligibility" refers to the address of the location
that renders the insured eligible for coverage. The plan shall include
the following:

(1) the geographic area identified by county, city, ZIP
code, mileage, or other identifying data in which the diabetes self-
management sources set forth in §21.2606 of this title (relating to
Diabetes Self-Management Training) are not available along with the
reason the sources cannot be made available;

(2) a map, with key and scale, which identifies the areas
in which the diabetes self-management sources set forth in §21.2606
of this title (relating to Diabetes Self-Management Training) are not
available;

(3) the HMO’s general plan for making diabetes self-
management training available to insureds in each identified geo-
graphic area by the individuals listed in subsection (a) of this section;

(4) the namesand addressesof the individual participating
providers who are providing the diabetes self-management training
through the HMO delivery network to insureds covered under the
HMO’ s general plan required under paragraph (3) of this subsection;

(5) the names and addressesof other individuals providing
diabetes self-management training to be made available in the
geographic area in addition to those providers participating in the
HMO delivery network listed under paragraph (4) of this subsection;
and,

(6) any other information which is necessary to assess the
HMO’ s plan.

(c) If the health benefit plan is provided by an insurer through
an insurance policy with preferred provider benefits and the insurer
is unable to contract with the diabetes self-management training
providers set forth in §21.2606 of this title (relating to Diabetes Self-
Management Training), as preferred providers within the service area,
the insurer may contract with the individuals set forth in subsection
(a) of this section as preferred providers of diabetes self-management
training. Nothing in this subsection alters the requirements of
Insurance Code Article 3.70-3C, Sec.8.

(d) If the health plan is provided by an insurer through
an insurance policy and the sources for diabetes self-management
training set forth in §21.2606 of this title (relating to Diabetes Self-
Management Training) are not available in the geographic area in
which the insured normally receives services, the insured may receive
all of the training components from the individuals set forth in
subsection (a) of this section.

(e) A health benefit plan provided by an insurer under
subsections (c) or (d) of this section shall reimburse an insured for all
training performed by individuals listed in subsections (a)(1), (a)(2),
and (a)(3) of this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817895
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
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For further information, please call: (512) 463–6327

♦ ♦ ♦
Chapter 26. Small Employer Health Insurance
Regulations
The Texas Department of Insurance proposes amendments to
Chapter 26 by amending §26.14, concerning coverage for mini-
mum inpatient stay in a health care facility and postdelivery care
following the birth of a child and amending §26.305, concerning
coverage of certain tests for detection of prostate cancer, group
coverage of certain students, and access to certain obstetrical
or gynecological care. The amended sections are necessary to
implement legislation enacted by the 75th Legislature and the
federal government.

During the 75th Legislative Session, various coverages were
added to the benefits that must be provided by certain health
benefit plans in House Bill 864, Senate Bill 258, House Bill
102 and Senate Bill 54. If a health benefit plan conditions
dependent coverage for a child 21 years of age or older on
the child being a full-time student at an educational institution,
Insurance Code Article 21.24-2, §3 (relating to group coverage
of certain students) (House Bill 864) requires the plan to cover
an entire academic term during which the child begins as a
full-time student and remains enrolled. If a health benefit plan
includes diagnostic medical procedures, Insurance Code Article
21.53F §3 (relating to coverage of certain tests for detection of
prostate cancer) (Senate Bill 258) requires the plan to provide
a diagnostic test for detection of prostate cancer. If a health
benefit plan includes coverage for maternity or childbirth, Article
21.53F §4 (relating to coverage for minimum inpatient stay in
a health care facility and postdelivery care following the birth
of a child) (House Bill 102) requires minimum inpatient or
postdelivery care following childbirth. Insurance Code Article
21.53D (relating to access to certain obstetrical or gynecological
care) (Senate Bill 54) requires certain health benefit plans to
provide a female enrollee the right to select an OB/GYN in
addition to a primary care physician to provide health care
services within the scope of the professional specialty services.

Proposed §26.14(j) provides that a small employer health ben-
efit plan containing maternity benefits must include coverage
for minimum inpatient stay in a health care facility and postde-
livery care in accordance with Insurance Code Article 21.53F
§4. The mandated benefit requiring minimum in-patient care
for maternity and childbirth coverage includes small employer
plans in the definition of health benefit plan because the mini-
mum inpatient maternity stay is required by federal law pursuant
to the Newborns’ and Mothers’ Health Protection Act of 1996
(NMHPA), Pub. L. No. 104-204 Tit. VI §§601-606. In order
to maintain regulatory authority over health benefit plans in the
State of Texas, the commissioner is required to implement the
provisions of the Health Insurance Portability and Accessibility
Act (HIPAA), which was amended to include the NMHPA.

Proposed §26.305(l), (m) and (n) provide that large employer
health benefit plans must include benefits for prostate cancer
examinations, certain students, and obstetrical or gynecological
care. Insurance Code Articles 21.24-2 §2(c)(2) (House Bill
864), 21.53D §2(c)(2) (Senate Bill 54) and 21.53F §2(b)(2)
(Senate Bill 258) exclude from the definition of health benefit
plan those plans that are written under Chapter 26 of the
Insurance Code. During the same legislative session in which
House Bill 864, Senate Bill 54 and Senate Bill 258 were passed,

however, Chapter 26 was amended by House Bill 1212 to add
large employer plans, whereas previously it had contained only
small employer plans. A determination has been made that by
excluding health benefit plans under Chapter 26 from Insurance
Code Articles 21.24-2 §2(c)(2) (House Bill 864), 21.53D §2(c)(2)
(Senate Bill 54) and 21.53F §2(b)(2) (Senate Bill 258), the
Legislature intended only to exclude small employer plans from
these mandated benefits. The Legislature obviously did not
intend to mandate these coverages only to exclude most plans
from compliance but intended to exempt only small employer
plans from coverages of certain tests for detection of prostate
cancer, group coverage of certain students and access to
certain obstetrical or gynecological care.

Rose Ann Reeser, Senior Associate Commissioner of regulation
and safety, has determined that for each year the proposed
sections are in effect, there will be no fiscal impact on state or
local government as a result of enforcing or administering the
proposed new sections. There will be no adverse effects on
local employment or the local economy.

Ms. Reeser has determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of the proposed sections will be that enrollees of small
employer health benefit plans will receive benefits mandated
by the Legislature for inpatient care for maternity and childbirth,
and enrollees of large employer health benefit plans will receive
benefits for diagnostic examinations for detection of prostate
cancer, additional coverage for certain students, and access to
certain obstetrical or gynecological care by female enrollees.

Ms. Reeser estimates that the costs to comply with these
proposed sections result from the legislative enactment of
the Insurance Code Articles 21.53F (relating to coverage for
minimum inpatient stay in health care facility and postdelivery
care following birth of child) (House Bill 102), 21.24-2 (relating
to group coverage of certain students) (House Bill 864), 21.53F
(relating to coverage of certain tests for detection of prostate
cancer) (Senate Bill 258), and 21.53D (relating to access to
certain obstetrical or gynecological care) (Senate Bill 54).

Ms. Reeser has determined that any effect of these sections on
small businesses results entirely from the legislative enactment
of the Insurance Code Articles 21.53F (House Bill 102), 21.24-2
(House Bill 864), 21.53F (Senate Bill 258), and 21.53D (Senate
Bill 54). Assuming that a small business and the largest busi-
nesses administered health benefit plans with approximately the
same number of enrollees to whom these benefits must be pro-
vided, the cost of hour per labor would not vary between small
and the largest businesses. The benefits required by these sec-
tions are mandated by the underlying statutes, and cannot be
waived for small businesses.

Comments on the proposal must be submitted within 30 days
after publication of the proposed sections in the Texas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-1C, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104. An additional copy of the
comment must be submitted to Linda Von Quintus, Deputy
Commissioner, Regulation and Safety Division, Mail Code 107-
2A, Texas Department of Insurance, P.O. Box 149104, Austin,
Texas 78714-9104. Any requests for a public hearing should be
submitted separately to the Office of the Chief Clerk.

Subchapter A. Small Employer Health Insurance
Portability and Availability Act Regulations
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28 TAC §26.14

The amendments to §26.14 of Chapter 26 are proposed under
the Insurance Code Articles 21.53F (House Bill 102), 21.24-2
(House Bill 864), 21.53F (Senate Bill 258), and 21.53D (Senate
Bill 54); the Health Insurance Portability and Accessibility Act;
the Newborns’ and Mothers’ Health Protection Act of 1996; the
Insurance Code Articles 26.04, 3.95-15, and 1.03A. The Insur-
ance Code Article 21.24-2 (House Bill 864) as added by the
75th Legislature, implements certain mandated coverage for a
dependent child who is 21 years of age or older and a student at
an educational institution. The Insurance Code Article 21.53F
(Senate Bill 258) as added by the 75th Legislature, implements
mandated coverage for prostate cancer examinations. The In-
surance Code Article 21.53D (Senate Bill 54), as added by the
75th legislature, implements mandated coverage for female en-
rollees by providing the right to select an OB/GYN in addition to
a primary care physician. The Insurance Code Article 21.53F
(House Bill 102), as added by the 75th Legislature, implements
mandated coverage for inpatient maternity and childbirth ben-
efits. The minimum requirements of federal law for inpatient
maternity benefits are contained in HIPAA, as amended by the
Newborns’ and Mothers’ Health Protection Act of 1996. Inclu-
sion of small employer plans in the inpatient maternity and child-
birth benefits are necessary to meet the minimum requirements
of federal law. The Insurance Code Articles 26.04 and 3.95-15,
as amended by the 75th Legislature, instruct the commissioner
to adopt rules to meet the minimum requirements of federal
law and regulations. The Insurance Code Article 1.03A pro-
vides that the Commissioner of Insurance may adopt rules and
regulations to execute the duties and functions of the Texas De-
partment of Insurance only as authorized by statute.

The following articles are affected by this proposal: Texas
Insurance Code Articles 21.24-2 (House Bill 864), 21.53D
(Senate Bill 54), 21.53F (Senate Bill 258), AND 21.53F (House
Bill 102).

§26.14. Coverage.

(a)-(i) (No change.)

(j) Every small employer carrier providing a health benefit
plan to a small employer shall comply with Insurance Code Article
21.53F if the plan provides maternity coverage, including benefits for
childbirth.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 18,
1998.

TRD-9817692
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–6327

♦ ♦ ♦
Subchapter C. Large Employer Health Insurance
Portability Availability Act Regulation
28 TAC §26.305

The amendments to §26.14 of Chapter 26 are proposed under
the Insurance Code Articles 21.53F (House Bill 102), 21.24-2
(House Bill 864), 21.53F (Senate Bill 258), and 21.53D (Senate
Bill 54); the Health Insurance Portability and Accessibility Act;
the Newborns’ and Mothers’ Health Protection Act of 1996; the
Insurance Code Articles 26.04, 3.95-15, and 1.03A. The Insur-
ance Code Article 21.24-2 (House Bill 864) as added by the
75th Legislature, implements certain mandated coverage for a
dependent child who is 21 years of age or older and a student at
an educational institution. The Insurance Code Article 21.53F
(Senate Bill 258) as added by the 75th Legislature, implements
mandated coverage for prostate cancer examinations. The In-
surance Code Article 21.53D (Senate Bill 54), as added by the
75th legislature, implements mandated coverage for female en-
rollees by providing the right to select an OB/GYN in addition to
a primary care physician. The Insurance Code Article 21.53F
(House Bill 102), as added by the 75th Legislature, implements
mandated coverage for inpatient maternity and childbirth ben-
efits. The minimum requirements of federal law for inpatient
maternity benefits are contained in HIPAA, as amended by the
Newborns’ and Mothers’ Health Protection Act of 1996. Inclu-
sion of small employer plans in the inpatient maternity and child-
birth benefits are necessary to meet the minimum requirements
of federal law. The Insurance Code Articles 26.04 and 3.95-15,
as amended by the 75th Legislature, instruct the commissioner
to adopt rules to meet the minimum requirements of federal
law and regulations. The Insurance Code Article 1.03A pro-
vides that the Commissioner of Insurance may adopt rules and
regulations to execute the duties and functions of the Texas De-
partment of Insurance only as authorized by statute.

The following articles are affected by this proposal: Texas
Insurance Code Articles 21.24-2 (House Bill 864), 21.53D
(Senate Bill 54), 21.53F (Senate Bill 258), AND 21.53F (House
Bill 102).

§26.305. Enrollment and Coverage.

(a)-(k) (No change.)

(l) If dependent coverage is offered to enrollees under a
large employer health benefit plan, and the plan conditions dependent
coverage for a child 21 years of age or older on the child’s being a
full-time student at an educational institution, the plan shall provide
coverage for the child in accordance with Insurance Code Article
21.24-2.

(m) If benefits for diagnostic medical proceduresare included
under a large employer health benefit plan, then the plan shall provide
coverage for each male enrolled in the plan for expenses incurred in
conducting an annual medically recognized diagnostic examination
for the detection of prostate cancer in accordance with Insurance
Code Article 21.53F.

(n) An HMO issuing coverage to a large employer whose
health benefit plan requires an enrollee to obtain certain specialty
health care services through a referral made by a primary care
physician or other gatekeeper, shall permit female enrollees access
to obstetrical or gynecological care in accordance with Insurance
Code Article 21.53D and Chapter 11 of this Title (relating to Health
Maintenance Organizations).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 18,
1998.
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TRD-9817693
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY

Part I. Texas Natural Resource Conserva-
tion Commission

Chapter 336. Radioactive Substance Rules

Subchapter A. General Provisions
30 TAC §336.12

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Natural Resource Conservation Commission (com-
mission) proposes the repeal of §336.12, concerning Appendix
B, Memorandum of Understanding between Railroad Commis-
sion of Texas, Texas Department of Health, and Texas Natural
Resource Conservation Commission Regarding Uranium Sur-
face Mining, Uranium Ore Milling, and Tailings Ponds and Im-
poundments.

EXPLANATION OF PROPOSED RULES. The purpose of the
repeal is to remove a Memorandum of Understanding (MOU)
from the rules that is no longer needed because there are
no active uranium surface mines or uranium ore milling sites
and no new ones are expected in the future. Therefore, the
participating state agencies have jointly agreed to elimination of
this MOU. The continuing need for the MOU was reviewed as
a result of the transfer of the source material licensing and by-
product disposal jurisdiction from the commission to the Texas
Department of Health (TDH) by Senate Bill (SB) 1857, 75th
Legislature, 1997.

Section 336.12 (relating to Appendix B. Memorandum of Un-
derstanding between Railroad Commission of Texas, Texas De-
partment of Health, and Texas Natural Resource Conservation
Commission Regarding Uranium Surface Mining, Uranium Ore
Milling, and Tailings Ponds and Impoundments) is proposed to
be repealed.

FISCAL NOTE. Mr. Jeffrey Horvath, Strategic Planning and
Appropriations, has determined that for the first five-year period
the repeal as proposed is in effect, there will be no significant
fiscal implications for state government. There are also no fiscal
implications for units of local government.

PUBLIC BENEFIT. Mr. Horvath has also determined that for
the first five years the repeal as proposed is in effect the public
benefit anticipated will be the elimination of an MOU that is no
longer needed. The proposed repeal will result in no increase
in costs to affected parties. Cost savings are not anticipated to
any person or business, large or small.

DRAFT REGULATORY IMPACT ANALYSIS. The commission
has reviewed the proposed rulemaking in light of the regulatory

analysis requirements of Texas Government Code, §2001.0225,
and has determined that the rulemaking is not subject to
§2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the act, and it does
not meet any of the four applicability requirements listed in
§2001.0225(a).

This is not a major environmental rulemaking because it does
not adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state.

In addition, this rulemaking does not exceed a standard set by
federal law, exceed an express requirement of state law, exceed
a requirement of a delegation agreement, or adopt a rule solely
under the general powers of the agency. The rulemaking merely
eliminates an MOU among state agencies that is no longer
needed.

TAKINGS IMPACT ASSESSMENT. The commission has pre-
pared a Takings Impact Assessment for these rules pursuant to
Texas Government Code, §2007.043. The following is a sum-
mary of that assessment. The primary purpose of the rules
is to eliminate an MOU that is no longer needed. The rules
will substantially advance this specific purpose by repealing
§336.12 (relating to Appendix B. Memorandum of Understand-
ing between Railroad Commission of Texas, Texas Department
of Health, and Texas Natural Resource Conservation Commis-
sion Regarding Uranium Surface Mining, Uranium Ore Milling,
and Tailings Ponds and Impoundments). Promulgation and en-
forcement of these rules will not burden private real property
which is the subject of the rules because they merely repeal an
agreement among state agencies on their joint jurisdiction and
areas of cooperation.

COASTAL MANAGEMENT PROGRAM CONSISTENCY RE-
VIEW. The commission has reviewed the proposed rulemaking
and found that the rule is neither identified in Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, nor will it
affect any action/authorization identified in Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11. Therefore, the
proposal is not subject to the Coastal Management Program.

SUBMITTAL OF COMMENTS. Written comments may be
mailed to Bettie Bell, Texas Natural Resource Conservation
Commission, Office of Policy and Regulatory Development,
MC 205, P.O. Box 13087, Austin, Texas 78711-3087, or
faxed to (512) 239-4808. All comments must be received
by January 4, 1999 and should reference Rule Log Number
98031-336-WS. Comments received by 5:00 p.m. on that date
will be considered by the commission prior to any final action
on the proposal. For further information, please contact Kathy
Vail at (512) 239-6637.

STATUTORY AUTHORITY. This repeal is proposed under the
Texas Water Code, §5.104, and Texas Health and Safety Code,
§361.016 and §401.069, which requires the commission to
adopt by rule any MOU or a revision to an MOU. The repeal is
also proposed under the Texas Radiation Control Act, Texas
Health and Safety Code §§401.011, 401.051, and 401.412,
and Texas Water Code §5.103, which gives the commission
authority to adopt rules necessary to carry out its responsibilities
to regulate and license the disposal of radioactive substances
and to protect water in the state.
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This repeal implements the Texas Water Code and the Texas
Health and Safety Code Chapter 401 (relating to Radioactive
Materials and Other Sources of Radiation).

§336.12. Appendix B. Memorandum of Understanding between Rail-
road Commission of Texas, Texas Department of Health, and Texas
Natural Resource Conservation Commission Regarding Uranium Sur-
face Mining, Uranium Ore Milling, and Tailings Ponds and Impound-
ments.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 20,
1998.

TRD-9817835
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 239-6087

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part X. Texas Water Development Board

Chapter 353. Introductory Provisions
The Texas Water Development Board (board) proposes the
repeal of 31 TAC §§353.1, 353.7, 353.8 353.11, 353.13,
353.15, 353.21-353.26, 353.41-353.43, 353.59, 353.71, and
353.72, which were found to no longer be necessary, and
amendments to §§353.2-353.4, 353.6, 353.9, 353.10, 353.51,
353.52, 353.55-353.58, 353.60, 353.80-353.83 and 353.85,
to update and clarify provisions of Chapter 353, Introductory
Provisions. Sections 353.2-353.6, 353.9, 353.10, 353.12
and 353.14 will comprise Subchapter A, General Provisions.
Sections 353.51-353.58 and 353.60 will comprise Subchapter
B, Rulemaking Public Hearings of the Board. Sections 353.80-
353.94 will comprise Subchapter C, Relationship Between the
Board and Donors.

Section 353.1 is proposed for repeal as it does not add
substantially to the chapter and is unneeded. The proposed
amendment to §353.2 corrects references to the administrative
offices to reflect that they are offices of the board. The
proposed amendments to §353.3 conforms the section to
statutory authority to indicate the Board’s ability to recess its
meetings, and to reference that the chair or the vice-chair
presides at board meetings.

The proposed amendments to §353.4 are for grammatical clar-
ification, to correct statutory references, and also to expressly
state the board’s ability to require persons or entities that are
closely aligned to utilize a common representative for presen-
tations at board meetings. Amendments also reflect that the
board is not required to allow public comments and oral pre-
sentation at all meetings. These amendment are considered
necessary in order to allow the board meeting to proceed ex-
peditiously but still assure the public has adequate opportunity
to input at appropriate instances in the meetings.

Amendments to §353.6 are proposed to allow the vice-chair
of the board to sign minutes of the board. This will allow the
timely completion of the minutes in the event that the chair is
not available to sign the minutes.

Sections 353.7 and 353.8 are proposed for repeal as unnec-
essary. Section 353.7 currently provides for the naming of the
liaison to the Secretary of State for purposes of Texas Register
filing. This is not required to be done in rule. Section 353.8
currently addresses citation of statutes in the board’s rules, and
is not necessary as the Texas Register rules control citation ref-
erences, and because the citations are self-explanatory in each
section.

Proposed amendments to §353.9 do not change the meaning
of the rule, but merely provide more clarity in the reading of the
section, and specifically provide for the delegation of authority to
conduct hearings to include those hearings relating to feasibility
of federal projects under Texas Water Code, §12.051.

Section 353.10 amendments make technical corrections to
statutory citations and changes the term "department," which
referred to Texas Department of Water Resources, to "board."

Section 353.11 is proposed for repeal because the charges for
public records are now established in and governed by rules
of General Services Commission, or from exceptions to those
charges that are specifically approved by General Services
Commission.

Section 353.13 is proposed for repeal. The section adopts
by reference the memorandum of understanding between the
board and Texas Department of Information Resources. The
section is proposed for repeal because the responsibilities dis-
cussed in the memorandum are now more formally established
by legislation creating the Texas Geographic Information Coun-
cil passed in 1997.

Section 353.15 is proposed for repeal. The section contains the
Memorandum of Understanding between the board and Texas
State Soil and Water Conservation Board. The memorandum
expired by its own terms on August 31, 1997.

Sections 353.21 through 353.26, which govern the use of en-
vironmental impacts statement, and Sections 353.41 through
353.43, which provide guidelines on the preparation of environ-
mental, social and economic impact statements, are proposed
for repeal. The sections are not needed in the general introduc-
tory provisions relating the board’s procedure, as much more
detailed and specific provisions regarding environmental review
and consideration are contained in the rules relating to finan-
cial assistance programs. Rules on environmental review in the
state and regional water planning also are contained in chap-
ters of the board’s rules relating to those programs.

Section 353.51 is amended to correct internal references.

Amendments to §353.52 and §353.56 are proposed to clarify
that a representative conducting a rulemaking hearing on behalf
of the board has the same powers and flexibility as the board
in conducting and determining the manner of the hearing. The
board often delegates rulemaking hearings to a representative,
which then reports back to the board. The amendment merely
provides clarification as to discretion of this representative in
the conduct of the hearing, including the administration of
oaths, establishing order of presentation, and limiting time or
repetitious evidence.
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Amendments proposed to §353.55 clarify that the public may
submit comments and evidence relating to a proposed rule
until the deadline for receipt of such comments specified in the
publication of the rule in the Texas Register. As written, the
section requires all information to be submitted by the time of a
rule making hearing.

Proposed amendment to §353.57 clarifies that the board will
consider comments to proposed rules in its rulemaking pro-
cess. This is consistent with state law in the Administrative
Procedures Act.

Proposed amendments to §353.58(a) and (b) clarify that a peti-
tion for adoption of rules is to be delivered to the board’s exec-
utive administrator, and that the time for board action regarding
the petition begins to run from the executive administrator’s re-
ceipt of the petition. The rule currently requires written submittal
of the petition, but does not specify to whom the petition is de-
livered. Amendments to (a)(1) are proposed to clarify that a
separate petition need only be filed for amendments to each
proposed rule chapter. As currently adopted, the section re-
quires a separate petition for "each rule," but does not specify
if that means a separate petition for each section of the rules.
Separate petitions for each rule section would be an unduly
burdensome requirement. The proposed amendment also re-
quires the petition to include a justification for adoption of the
proposed rule. This will better allow the board to understand
the reasons for adoption, and to make a better determination of
whether to grant or deny the petition. It will also aid the board in
the meeting the statutory requirements for adoption of the rule.

The board proposes repeal of §353.59 regarding emergency
rules. The section is merely a repetition of the requirements
found in the Administrative Procedures Act, and therefore is not
necessary.

Proposed amendments to §353.60 provides that the executive
administrator as well as the board itself may convene an
advisory conference or consultation of rules, and that both
the board and the executive administrator may use negotiated
rulemaking. The section makes it clear that the executive
administrator may take actions to convene such panels by
his own action. This amendment will assure that the agency
continues to consult with experts or interested persons early in
the rulemaking process.

Sections 353.71 and 353.72, relating to the board’s designation
of local sponsors for federal projects, are proposed for repeal.
This function has been statutorily transferred to Texas Natural
Resource Conservation Commission.

Proposed amendments to §§353.80-353.85 generally reflect
changes to state law relating the an agency’s acceptance of
gifts. The subchapter previously dealt only with donations
from entities other than governmental entities. The proposed
amendments will expand certain provisions to relate to gifts by
any entity, including governmental entities. The amendments
to §353.80 and §353.81 clarify the expansion of the chapter by
including the term "gifts" into the coverage of the provisions.
Amendment to §353.82 adds a definition of "gifts" to be
donations or money or property from any source, consistent
with the use of the term in the Government Code, Chapter 575.
The term "donor" is amended to clarify that it does not include a
governmental entity, thus preserving certain of the subchapter’s
sections as relevant only to donations from individuals or non-
governmental entities (the original purpose of the subchapter).
The proposed amendment to §353.83 specifies that gifts are

deposited in accordance with state law. The section previously
stated that donations from private sources are deposited into
the treasury. The amendment will provide the greatest flexibility
in the deposit of money in accordance with donors’ instructions
and state law. The amendment to §353.85 substitutes the
term "gift" for "donation" to make the section’s provisions
on acceptance apply to both public and private entities and
persons. The amendments reflect that the board must accept all
gifts valued at $500 or more, but that the executive administrator
may continue to receive gifts if less than $500. The section
also incorporates provisions in Government Code Chapter 375
that require the board to accept gifts of $500 or more in open
meeting, by majority vote of board members, and record the
gifts in the minutes of the board.

Ms. Patricia Todd, Director of Accounting and Finance, has
determined that for the first five-year period these sections are
in effect there will not be fiscal implications on state and local
government as a result of enforcement and administration of
the sections.

Ms. Todd has also determined that for the first five years
the sections as proposed are in effect the public benefit
anticipated as a result of enforcing the sections will be to
delete unnecessary provisions and to update and clarify other
provisions in the Chapter. Ms. Todd has determined there
will not be economic costs to small businesses or individuals
required to comply with the sections as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Suzanne
Schwartz, (512) 475-2051, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231.

Subchapter A. General Provisions
31 TAC §§353.1, 353.7, 353.8, 353.11, 353.13, 353.15

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Water Code, Sec-
tion 6.101, which requires the board to adopt rules necessary
to carry out its powers and duties.

The statutes affected by the proposed repeals are Texas Water
Code Chapter 6.

§353.1. Purposes of Sections.

§353.7. Liaison with Secretary of State.

§353.8. Statutory References.

§353.11. Charges for Public Records.

§353.13. Adoption of Memorandum of Understanding by Reference.

§353.15. Memorandum of Understanding Between Texas Water
Development Board and Texas State Soil and Water Conservation
Board.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817825
Suzanne Schwartz
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General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
31 TAC §§353.2–353.4, 353.6, 353.9, 353.10

The amendments are proposed pursuant to Texas Water Code,
Section 6.101, which requires the board to adopt rules neces-
sary to carry out its powers and duties.

The statutes affected by the proposed amendments are Texas
Water Code Chapter 6.

§353.2. Business Offices and Mailing Address of the Board and
Executive Administrator.

The board’s [executive administrator’s] central offices are located in
the City of Austin, Texas, in the Stephen F. Austin Building, 17th
Street and Congress Avenue. The mailing address is P.O. Box 13231,
Capitol Station, Austin, Texas 78711.

§353.3. Board Meetings.

The board shall meet at least once every other month on a day and a
place within the state selected by itsubject to recessesat thediscretion
of the board. The chair [chairman] or two board members may call
a special meeting at any time by giving notice to the other members
and other parties required by law to be notified of the meeting. All
meetings are subject to the Texas Open Meetings Act,Government
Code, Chapter 551 [Article 6252-17]. The chair or in the chair’s
absence, the vice-chair, shall preside at all meetings of the board.

§353.4. Public Participation.

(a) Board meetings, unless recessed into executive session
pursuant to the Texas Open Meetings Act, shall be open to the public.

(b) Any person seeking to address the board concerning an
item on the board’s agenda posted with the secretary of state shall
sign a registration form at the meeting. The board may administer
oaths to those persons testifying before the board. When the board
is required to accept or invites public comments at its meetings,
the board will establish the order for presentation of argument or
comments concerning items about which the public seeks to address
the board. When necessary in order to prevent undue meeting length,
the board may limit the number of times a person may testify, the time
period for oral presentations, and the time period for raising questions.
The board may limit or exclude cumulative or unduly repetitious
presentations, and may require that one representative present the
information and position of an entity or persons and entities that are
closely aligned.

(c) A person desiring to file briefs, affidavits ,information, or
any written statements or documents relating to an agenda item shall
submit the document no later than the date of the meeting, provided
the board may grant additional time for submission. Since the board
will take action on most agenda items at the scheduled meeting,
persons seeking to file written information with the board should
attempt to provide the information to the executive administrator as
early as possible before the board meeting.

§353.6. Minutes of the Board.

The minutes of the board are kept by the general counsel of the board
in a form and manner as the board may prescribe from time to time in
accordance with existing laws. They shall be signed by the chair or
vice-chair [chairman] and attested to by the executive administrator.

§353.9. Delegation of Responsibility.

The board may itself appoint, and hereby delegates to the executive
administrator the authority to appoint a department employee, who
is an attorney licensed to practice law in this state, to conduct a
hearing and to make a written report to the board on any matter to be
considered by the board, including, but not limited to, consideration
of a petition to the board for the adoption of a ruleand the feasibility
of federal projects under Texas Water Code, §12.051. [The board may
direct the executive administrator to appoint a department employee,
who is an attorney licensed to practice law in this state, to conduct
a hearing and to make a written report to the board on any matter
before the board.]

§353.10. Official Records Are Public.

(a) Subject to the limitations provided in the Act admin-
istered by the board and the Texas Open Records Act, Govern-
ment Code, Chapter 552, [Texas Civil Statutes, Article 6252-17a,]
all information collected, assembled, or maintained by theboard
[department] are public records open to inspection and copying dur-
ing regular business hours.

(b) A person submitting data or information to the board
may request the data or information be designated as classified
or confidential under an exception to the Open Records Act. If
the executive administrator agrees with the designation, the data
or information is not open for public inspection; shall be kept in
confidence by the agency; and may upon request be returned to
the person submitting the data or information after it has served the
purpose for which it was submitted. If such information is requested
by any other person, the executive administrator shall comply with
the provisions of the Open Records Act, including §7 thereof.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817830
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter B. Environmental Impact Statement
31 TAC §§353.21–353.26

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Water Code, Sec-
tion 6.101, which requires the board to adopt rules necessary
to carry out its powers and duties.

The statutes affected by the proposed repeals are Texas Water
Code Chapter 6.

§353.21. Relevance of Impacts Evidence.

§353.22. Filing of Federal Statement Required.

§353.23. Executive Administrator’s Recommendation.

§353.24. Statement Filed with Executive Administrator.

§353.25. Impacts Statement Guidelines.
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§353.26. Impacts Statement Supplemented by Testimony.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817826
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter C. Guidelines on the Preparation of
Environmental, Social, and Economic Impact
Statements
31 TAC §§353.41–353.43

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Water Code, Sec-
tion 6.101, which requires the board to adopt rules necessary
to carry out its powers and duties.

The statutes affected by the proposed repeals are Texas Water
Code Chapter 6.

§353.41. Introduction.
§353.42. The Impacts Assessment Process.
§353.43. Specific Guidelines for the Impacts Assessment Statement.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817827
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter D. Rulemaking Public Hearings of
the Board
31 TAC §§353.51, 353.52, 353.55–353.58, 353.60

The amendments are proposed pursuant to Texas Water Code,
Section 6.101, which requires the board to adopt rules neces-
sary to carry out its powers and duties.

The statutes affected by the proposed amendments are Texas
Water Code Chapter 6.

§353.51. General.
This subchapter governs [This undesignated head applies to] the
procedure and practice for public hearings conducted by the board

for the adoption and amendment of rules [sections] which by statute
or order of the board require notice and an opportunity for a public
hearing.

§353.52. Policy.

The public hearing may be conducted in the manner the board ,or
the board’s representative designated pursuant to §353.9 of this title
(relating to Delegation of Responsibility), deems most suitable in
order to obtain all the relevant information and testimony pertaining
to the proposed rule as conveniently, inexpensively, and expeditiously
as possible without prejudicing the rights of any person at the hearing.

§353.55. Submission of Documents.

A person desiring to file briefs, affidavits, written statements, protests,
comments, exhibits, technical reports, and any other document
relating to the proposed rule shall submit the document no later than
the deadline for receipt of public comment specified in the Texas
Register rule publication [time of thehearing], provided that the board
may grant additional time for submission of additional documents.

§353.56. Oral Presentations.

(a) A person desiring to make an oral presentation shall
advise the board or board’s representative of his or her desire [that
he desires] to be heard.

(b) The board or board’s representative may administer
oaths to each person who testifies.

(c) The board or board’ s representative will recognize and
establish the order for presentation of comments, evidence and
argument concerning the proposed rule.

(d) (No change.)

(e) The board or board’s representative may limit or exclude
cumulative or unduly repetitious presentations.

§353.57. Action after Hearing Concluded.

(a)-(b) (No change.)

(c) The board shall consider any written comments, objec-
tions, exceptions, or briefs submitted by any person concerning the
proposed rule.

(d) (No change.)

§353.58. Petition for Adoption of Rules.

(a) Any interested person may petition the board requesting
the adoption of a rule. Petitions shall be submitted in writing by
delivering the petition to the executive administrator. The petition
[and] shall comply with the following requirements.

(1) A [Each rule requested must be submitted by ]
separate petition shall be submitted for each rule chapter for which
adoption is sought.

(2) Each petition must state the name and address of the
petitioner.

(3) Each petition shall include:

(A)-(B) (No change.)

(C) justification for adoption of the proposed rule;

(D) [(C)] a statement of the statutory or other author-
ity under which the rule is to be promulgated; and

(E) [(D)] an allegation of injury or inequity which
could result from the failure to adopt the proposed rule.

(4) (No change.)
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(b) Within 60 days after the executive administrator’s receipt
[submission ] of a petition, the board shall consider the petition at
its meeting and shall either deny the petition in writing, stating its
reasons for the denial, or shall initiate rulemaking proceedings in
accordance with the Administrative Procedures[Procedure] and Texas
Register Act, §5.

§353.60. Advisory Conference on Rules.
Prior to the initiation of any formal action, and while the board may
be contemplating the need for a new or amended rule, the board
or executive administrator may convene informal conferences and
consultations to obtain viewpoints and advice of interested persons.
The board may also appoint committees of experts or interested
persons or representatives of the general public to advise it regarding
any contemplated rulemaking. The powers of such committees are
advisory only. The board or executive administrator may utilize the
procedures of negotiated rulemaking.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817831
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
31 TAC §353.59

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Water Code, Sec-
tion 6.101, which requires the board to adopt rules necessary
to carry out its powers and duties.

The statutes affected by the proposed repeals are Texas Water
Code Chapter 6.

§353.59. Emergency Rules.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817828
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter E. Local Sponsorship
31 TAC §353.71, §353.72

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of

the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed pursuant to Texas Water Code, Sec-
tion 6.101, which requires the board to adopt rules necessary
to carry out its powers and duties.

The statutes affected by the proposed repeals are Texas Water
Code Chapter 6.

§353.71. Designation of Local Sponsor in Federal Projects.

§353.72. Functions of Local Sponsor.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817829
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter F. Relationship Between the Board
and Donors
31 TAC §§353.80–353.83, 353.85

The amendments are proposed pursuant to Texas Water Code,
Section 6.101, which requires the board to adopt rules neces-
sary to carry out its powers and duties.

The statutes affected by the proposed amendments are Texas
Water Code Chapter 6.

§353.80. Purpose of Rules.

The purpose of this subchapter [chapter] is to establish procedures
for the acceptance of gifts, including private donations made to the
board and to create standards of conduct to govern the relationship
between the board and the donors and between the board and private
organizations designed to further the purposes and duties of the board.

§353.81. Introduction.

The Texas Water Development Board is statutorily authorized to
accept gifts [donations] pursuant to the Texas Water Code, §6.192. It
shall be the policy of the board to accept only those gifts [donations]
that advance the mission of the agency.

§353.82. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

(1) Donation–Money and other assistance from any
source other than from governmental entities and political subdivi-
sions for the purpose of furthering the powers and duties of the board.

(2) Donation agreement–The donative instrument exe-
cuted by the executive administrator and the donor which identifies
the donation and outlines any special conditions of the donation.

(3) Donor–One or more individuals or organizations other
than a governmental entity or political subdivision that offer or give
a donation to the board.
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(4) Executive administrator–The executive administrator
of the board or his designee.

(5) Gifts–Donations of money or property from any
source.

(6) Support organization–A legally incorporated or other-
wise associated nonprofit organization which is organized or designed
to support or further the purposes, duties and programs of mutual in-
terest to the organization and the board.

§353.83. Procedures for Acceptance of Donations.
(a) (No change.)

(b) Deposited funds. The board shall deposit monetary
contributions from gifts or donations in accordance with state law
[private sources in the state treasury]. The money contributed shall
be used to carry out the purposes of the board and, to the extent
possible, the purposes specified by the donors.

§353.85. Acceptance of Gifts [Donations].
(a) All gifts [donations] made to the board if less than $500

shall be accepted by the executive administrator.

(b) The board shall accept all gifts valued at $500 or more
by a majority vote of the board in open meeting. For gifts valued
at $500 or more, the minutes of the board shall reflect the name of
the person or entity making the gift, a description of the gift, and a
statement of the purpose of the gift.

(c) [(b)] All g ifts [donations] will be accepted on behalf of
the board. No officers or employees of the board can accept gifts
[donations] in their individual capacities or receive a personal benefit
from gifts [donations].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817832
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Chapter 355. Research and Planning Funding
The Texas Water Development Board (board) proposes amend-
ments to 31 TAC §§355.1-355.5, 355.8-355.10 and §§355.70-
355.73 concerning the Research and Planning Fund. In Sub-
chapter A, General Research and Planning, amendments are
proposed to §§355.1-355.5 and 355.8-355.10 to bring rules into
compliance with statutory changes and to provide more de-
tail on criteria for evaluation of applications. In Subchapter B,
concerning Economically Distressed Areas Facility Engineering,
amendments are proposed to §§355.70-355.73 to clarify proce-
dures for obtaining grants in the Economically Distressed Areas
Program.

Proposed amendments to §355.1, which generally describes
the subchapter, would delete the aquifer storage and recovery
planning program from eligibility for Research and Planning
Grant funding. This is done because Senate Bill 1, 75th
Legislature, Regular Session (1997), amended Chapter 11

of the Water Code to make aquifer storage and recovery
a recognized water management technique that no longer
requires grants for study or planning. Senate Bill 1 also clarified
that water resource facilities are part of the Research and
Planning Programs.

The proposed amendment to §355.2, relating to Definitions,
deletes the definition of "aquifer storage and recovery planning"
to conform the rules with the change in the law and amends the
definition of "regional planning for water resources" to clarify that
this applies to water resource facilities and thus distinguishes
this planning from regional water planning under Subchapter C
of Chapter 355 (Senate Bill 1 regional planning). Amendments
are also proposed to number definitions in accordance with new
Texas Register requirements.

The proposed amendment to §355.3, relating to Legal and
Fiscal Information, clarifies that there are three categories for
grants under the Research and Planning Programs. There were
previously four programs, but aquifer storage and recovery has
been removed from eligibility.

The proposed amendment to §355.4, relating to Eligibility,
clarifies that aquifer storage and recovery planning grants are
no longer available. The amendment also clarifies that regional
planning grants apply to water resource facilities, not to Senate
Bill 1 Regional Planning.

The proposed amendment to §355.5, relating to Criteria, re-
moves the language about aquifer storage and recovery plan-
ning grant criteria from the rule, to be consistent with state law.
The amendment also adds language to clarify the criteria for
applications for research projects that are sent in response to
solicitation and those applications that are unsolicited.

The proposed amendment to §355.8, relating to Notice Require-
ments, clarifies that aquifer storage and recovery planning is
no longer part of the Research and Planning Program and that
regional planning projects apply only to water resource facility
planning projects.

The proposed amendment to §355.9, relating to Contracts,
clarifies that the executive administrator may designate a deputy
to sign contracts, as the board currently has authorized by
separate board action.

The proposed amendment to §355.10(a) clarifies these provi-
sions apply only to water resource facility planning. The pro-
posed amendment to subsections (e) and (f) remove references
to expired legislation, and provide a general exception to allow
funding in excess of 75% if specifically authorized by the Legis-
lature. Deletion of subsection (g), removes the language about
aquifer storage and recovery planning program.

In §355.70, Definitions, the definition of "facility planning" is
amended to reflect that preparation of plans and specifications
of water or wastewater facilities for an economically distressed
area is an optional task that may be required by the board but is
not always included in the tasks or studies that are included in
a facility plan. The definition of "economically distressed area"
is amended to include areas that were added to the statutory
definition in the Texas Water Code, §17.921(1). The definition of
"minimal water supply needs" is amended to specify state water
treatment, conveyance and storage regulatory requirements
as established by the Texas Natural Resource Conservation
Commission. The definition of "minimal wastewater needs"
is amended to reflect compliance with the state regulatory
requirements for minimum wastewater service. Amendments
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are also proposed to number definitions in accordance with new
Texas Register requirements.

The proposed amendment to §355.71, relating to Purposes and
Policy, deletes the word "applicable" because the term is surplus
language that can only create confusion to the requirement of
signing and sealing plans by a professional engineer.

The proposed amendment to §355.72, relating to Criteria for
Eligibility, is to clarify that the model subdivision rules were
in fact adopted as part of separate action of the board and
not a part of these rules and to reflect the current agency
position responsible for responding to requests for copies of the
model subdivision rules. The section is also amended to more
accurately reflect the requirement imposed by Health and Safety
Code §366.035 that any local governmental entity that applies
for facility engineering grant funds must receive and maintain a
designation of authorized agent as set forth in that code.

The proposed amendment to §355.73, relating to Scope of
Facility Plan, adds as an additional optional task the preparation
of water and wastewater facility plans and specifications that
may be required to be included in the facility plan at the
discretion of the board.

Ms. Patricia Todd, Director of Accounting and Finance, has
determined that for the first five-year period these sections are
in effect there will be no fiscal implications on state and local
government as a result of enforcement and administration of the
sections over and above those associated with the adoption of
the original rule.

Ms. Todd has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be to provide political
subdivisions the means to obtain grants for water, wastewater
and flood protection planning. Ms. Todd has determined there
will be no economic costs to small businesses or individuals
required to comply with the sections as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Suzanne
Schwartz (512) 463-7981, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231, or by fax at (512)
463-5580.

Subchapter A. General Research and Planning
31 TAC §§355.1–355.5, 355.8–355.10

The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §15.403 which provides the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Texas Water
Code, including Chapter 15, and other laws of the State.

The statutory provision affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter F.

§355.1. General.
This subchapter shall govern the board’s use of the research and
planning fund to provide money for water research, flood control
planning and [,] regional facility planning [for water resources and
aquifer storage and recovery planning].

§355.2. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise. Words defined in the applicable provisions of the Texas
Water Code, Chapter 15, and not defined here shall have the meanings

provided by such chapter. [Aquifer storage and recovery planning–
The process of determining the feasibility of aquifer storage and
recovery projects prior to implementation of pilot projects for storage
of appropriated water in aquifers and subsequent retrieval of such
waters for beneficial use.]

(1) Flood protection planning–The process of developing
the means of providing protection from flooding through structural
and nonstructural measures.

(A) Planning for flood protection includes studies and
analyses to:

(i) determine and describe problems resulting from
or relating to flooding;

(ii) determine the views and needs of the affected
public relating to flooding problems;

(iii) identify potential solutions;

(iv) estimate benefits and costs of potential solu-
tions, including structural and nonstructural measures;

(v) recommend feasible solutions to flood protec-
tion problems; and

(vi) determine that any proposed solutions are
consistent with appropriate regional or statewide plans and relevant
laws and regulations.

(B) Planning, as herein defined, does not include
those activities directly related to the preparation of applications
for state or federal permits or other approvals, activities associated
with administrative or legal proceedings by regulatory agencies, nor
preparation of engineering plans and specifications.

(2) Regional facility planning for water resources–
The process of identifying existing and potential problems, problem
solutions and their relative costs and benefits, and recommending
the most feasible solution(s)for regional water supply or wastewater
facilities, except to the extent that such matters are being or have
been studied under Texas Water Code, §16.053. Planning, as
herein defined, does not include those activities directly related
to the preparation of applications for state or federal permits or
other approvals, activities associated with administrative or legal
proceedings by regulatory agencies, nor preparation of engineering
plans and specifications.

(3) Research–Scientific activities that are undertaken
to address practical problems rather than to expand the frontiers
of knowledge. Research can include development, which refers
to activities undertaken to solve the technical problems involved
in bringing a new product or process into production. Research
may include regional water quality assessments performed by river
authorities pursuant to the provisions of the Texas Water Code,
§26.0135 and §26.178

§355.3. Legal and Fiscal Information.

As funds become available, and needs are identified, the executive
administrator will publish notice in theTexas Registerrequesting
applications from eligible applicants for grants in one or more of
the three [four] categories. Applicants shall submit application(s) in
the form and in the manner [numbers] prescribed by the executive
administrator. The executive administrator may request additional
information needed to evaluate the application, and may return
any incomplete applications. Applicants may also submit and the
executive administrator may also consider applications at any time,
depending on availability of funds and demonstrated need.
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§355.4. Eligibility.

Any person may apply for research grants, but only political
subdivisions may apply for flood controland [,] regional facility
planning grants [,and aquifer storage and recovery planning grants].
Funding of projects shall be at the discretion of the board from funds
in the research and planning fund.

§355.5. Criteria.

Applications will be evaluated by the executive administrator, con-
sidering, at a minimum, the following criteria:

(1) Research project evaluation criteriafor unsolicited
applications:

(A) (No change.)

(B) description of the proposed research project
[overall project organization and budget];

(C) approach to organizing and managing the research
project;

(D) detailed estimate of the cost of the proposed
research project;

(E) estimated time required to complete the research
project;

(F) ability to perform the research and complete the
project;

(G) [(C)] potential economic impact; and

(H) [(D)] environmental enhancement and conserva-
tion impact.

(2) Research project evaluation criteria for solicited
applications:

(A) description of the proposed research project;

(B) responsiveness of the application to the request
for proposals for requests for qualifications;

(C) approach to organizing and managing the research
project;

(D) detailed estimate of the cost of the proposed
research project;

(E) estimated time required to complete the research
project; and

(F) ability to perform the research and complete the
project.

(3) [(2)] Flood control planning project criteria:

(A) degree to which proposed planning duplicates
previous or ongoing flood plans;

(B) project service area is regional versus local;

(C) history of flooding in project area;

(D) participation in National Flood Insurance Pro-
gram;

(E) project organization and budget; and

(F) scope and potential benefits of project.

(4) [(3)] Regional facility planning project criteria:

(A) degree to which proposed planning duplicates
previous or ongoing plans;

(B) regional nature of project;

(C) conformance to certified water quality manage-
ment plans;

(D) adequacy of water conservation plan and commit-
ment to water conservation;

(E) project organization and budget; [and]

(F) scope and potential benefits of project;and [.]

(G) the degree to which the regional facility planning
is consistent with an approved regional water plan for the area in
which the political subdivision is located.

[(4) Aquifer storage and recovery planning project crite-
ria:]

[(A) degree to which proposed planning duplicates
previous or ongoing plans;]

[(B) overall project organization and budget;]

[(C) adequacy of water conservation plan and com-
mitment to water conservation; and]

[(D) feasibility level scope of project.]

§355.8. Notice Requirements.

For flood protection and [,] regional facility planning [projects, and
aquifer storage and recovery planning] projects, applicants must
notify all cities, counties, non-profit water supply corporations,
regional planning agencies, regional water planning groups, and all
districts and authorities created under the Texas Constitution, Article
III, Chapter 52, or Article XVI, Chapter 59, in the planning area
by certified mail that an application for planning assistance is being
filed with the board. The notice shall include the name and address
of the applicant and the name of the applicant’s manager or official
representative; and brief description of the planning area; the purposes
of the planning project; the board’s name, address, and the name of
a contact person with the board; a statement that any comments must
be filed with the executive administrator and the applicant within 30
days of the date on which the notice is mailed. Prior to action by
the board, the applicant must provide one copy of the notice sent to
affected political subdivisions, a list of the political subdivisions to
which notice was sent, and the date on which the notice was sent.
The board may not act on such application before the end of the 30-
day notice period unless all political subdivisions to which notice is
required to be sent agree in writing to waive the notice period.

§355.9. Contracts.

The board may authorize the executive administrator or his designee
to enter into contracts with persons or political subdivisions, within
available funds. Such contracts shall include:

(1)-(4) (No change.)

§355.10. Funding Limitations.

(a) Grants for regional facility planning and flood control
planning shall be limited to 50% of the total cost of the project,
except that the board may supply up to 75% of the total cost to
political subdivisions which have unemployment rates exceeding the
state average by 50% or more, and which have per capita income
which is 65% or less of the state average for the last reporting period
available.

(b)-(d) (No change.)

(e) Grants in excess of 75% for regional facility planning
or flood control planning will be provided if authorized by specific
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legislation or legislative appropriation language. [pursuant to the
provisions in Rider Number 8, Emergency Financial Assistance,
General Appropriations Bill (House Bill 1, 72nd Legislature, 1991,
First Called Session) may be up to 100% of the total cost of the
project.]

[(f) Grants for flood control programs pursuant to the
provisions in Rider Number 11, Emergency Financial Assistance,
General Appropriations Bill (House Bill 1, 72nd Legislature, 1991,
First Called Session) shall befor 100% of thetotal cost of the required
studies.]

[(g) Grants for aquifer storage and recovery planning shall
be limited to 50% of the total cost of the project.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817833
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Subchapter B. Economically Distressed Areas
Facility Engineering
31 TAC §§355.70–355.73

The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §15.403 which provides the Texas
Water Development Board with the authority to adopt rules
necessary to carry out the powers and duties in the Texas Water
Code, including Chapter 15, and other laws of the State.

The statutory provision affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter F.

§355.70. Definitions.
The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise. Words defined in the Texas Water Code, Chapter 15 or
17, and not defined here shall have the meaning provided by the
appropriate chapter:

(1) Affected county–A county that:

(A) has a per capita income that averaged 25% below
the state average for the most recent three consecutive calendar years
for which United States Bureau of Economic Analysis statistics are
available and an unemployment rate that averaged 25% above the
state average for the most recent three consecutive calendar years
for which Texas Employment Commission statistics are available and
is on a list, calculated annually, and maintained by the executive
administrator of the Texas Water Development Board; or

(B) is adjacent to an international border.

(2) Economically distressed area–An area within an
affected county in which:

(A) water or wastewater facilities are inadequate to
meet minimal water supply or wastewater needs of residential users
as defined by the minimum state standards adopted by the board;

(B) financial resources are inadequate to provide water
or wastewater facilities that will meet those needs; and

(C) the percentage of the dwellings occupied on June
1, 1989, to be served by financial assistance under this subchapter
was at least:

(i) 80%; or

(ii) 50%, if the services provided by financial
assistance under this subchapter can be provided by common or
regional facilities in a cost-effective manner in conjunction with
service provided to an economically distressed area as determined
under the other provisions of this subdivision. [80% or more of the
dwellings to be served by the facilities covered by an application for
financial assistance were occupied on June 1, 1989.]

(3) Facility planning–The studies and tasks that are re-
quired to be performed pursuant to §355.73(a) of this title (relating to
Scope of Facility Plan) to determine the engineering feasibility of wa-
ter or wastewater facilities [and to obtain plans and specifications for
constructing the water or wastewater facilities] for an economically
distressed area ,including the studies and tasks that may be required
to be performed under §355.73(b). [Facility planning consists of a
facility plan task and a plans and specifications task.]

(4) Minimal wastewater needs–A wastewater system
that complies with the minimum state wastewater conveyance and
treatment requirements as established by the Texas Natural Resource
Conservation Commission [facility that does not create a nuisance or
public health problems].

(5) Minimal water supply needs–A water [supply] system
that complies with the minimum state water treatment, conveyance,
and storage regulatory requirements for human consumption [meets
the water quality and quantity standards for a community water
system] as established by the Texas Natural Resource Conservation
Commission [Department of Health].

(6) Wastewater facilities–Any devices and systems which
are used in the transport, storage, individual treatment, on-site treat-
ment, cluster system treatment, centralized treatment, conservation,
recycling, and reclamation of domestic waste or which are neces-
sary to recycle or reuse reclaimed domestic wastewater at the most
economical cost over the estimated life of the new works, includ-
ing intercepting sewers, outfall sewers, sewage collections systems,
pumps, power equipment, septic tanks (including surface or subsur-
face drainage facilities and other improvements for proper function-
ing of septic tank systems), nonconventional treatment methods, and
other equipment and their appurtenances; and extensions, improve-
ments, remodeling, additions, and alterations to existing wastewater
facilities. The term does not include devices and systems within
dwellings, businesses, or institutions.

(7) Water facilities–Any devices and systems which are
used in the collection, supply, development, protection, storage,
transmission, treatment, and retail distribution of water for safe human
use and consumption. The term does not include devices and systems
within dwellings, businesses, or institutions.

§355.71. Purpose and Policy.

(a)-(b) (No change.)

(c) Professional engineer. All [applicable] facility planning
reports and plans shall be signed and sealed by a professional engineer
in accordance with the Texas Engineering Practice Act, Texas Civil
Statutes, Article 3271a.

§355.72. Criteria for Eligibility.
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(a) (No change.)

(b) Political subdivisions must meet the appropriate require-
ments of this section before the board may provide financial assistance
for facility planning.

(1) A county within which the political subdivision
applying for assistance is wholly or partially located must have
adopted the model subdivision rules required by the Texas Water
Code, §16.343. The board has adopted [adopts] these model political
subdivision rules by reference. Copies of the model subdivision
rules are available upon request from the Texas Water Development
Board, [Project] Director, Border, Project Management Division,
[Economically Distressed Areas,] P.O. Box 13231, Austin, Texas
78711.

(2)-(5) (No change.)

(6) If the applicant is a local governmental entity as
defined in the Health and Safety Code, Chapter 366, then theapplicant
must provide satisfactory evidence that it has taken and will take
all actions necessary to receive and maintain a designation as an
authorized agent of the commission as set forth in that chapter. [The
applicant must present evidence from the Texas Department of Health
that there is an authorized agent that has jurisdiction over the project
area pursuant to Texas Health and Safety Code, §366.033, and Texas
Civil Statutes, Article 4477-7e, §5(h).]

(7) (No change.)

§355.73. Scope of Facility Plan.
(a) (No change.)

(b) The facility plan assistance shall include the items of
work described in this subsection if approved or required by the board:

(1)-(2) (No change.)

(3) the preparation of applications for necessary state
and federal wastewater permits. Facility planning may not include
activities associated with administrative or legal proceedings by
regulatory agencies; [and]

(4) the preparation of plans and specifications for con-
structing the water or wastewater facilities; and

(5) [(4)] other engineering tasks approved by the execu-
tive administrator. This agency hereby certifies that the proposal has
been reviewed by legal counsel and found to be within the agency’s
authority to adopt.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817834
Suzanne Schwartz
General Counsel
Texas Water Development Board
Earliest possible date of adoption: January 21, 1999
For further information, please call: (512) 463–7981

♦ ♦ ♦
Chapter 363. Financial Assistance Programs
The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§363.2, 363.17, 363.704, 363.712,
363.713, 363.721, and 363.731 and new §§363.81-363.87 and

§363.715, concerning Grants for Emergency and the Small
Community Emergency Loan Program. The amendments and
new sections are proposed to provide grants and short-term
loans to community water and wastewater systems in need of
emergency assistance due to emergency conditions.

Section 363.2, Definitions of Terms, is proposed for amendment
to add definitions for "bonds, "delivery," "emergency," "grants
for emergency" and "economically distressed areas" because
these are terms used in the rules that govern the program.
Proposed amendments also number definitions in compliance
with Texas Register requirements. Section 363.17 addresses
grants from the Water Loan Assistance Fund and is proposed
for amendment to add to the list of projects which may receive
grants, those water and/or sewer services which suffer a
temporary interruption of service due to emergency conditions.

Sections 363.81-363.87, Grants for Emergency, are proposed
new sections that set out the eligibility criteria for political
subdivisions that apply for and receive grants in response to
emergency conditions. The proposed new sections provide
for the use of a grant agreement to detail the requirements
for environmental review, design standards, and closing and
release of funds.

Proposed new §363.81, Grants for Emergency, addresses
eligibility factors in receiving grants. To meet eligibility criteria, a
political subdivision must serve an economically distressed area
and must suffer an interruption of existing water or wastewater
services because of the emergency condition.

Proposed new §363.82, Terms of Financial Assistance, provides
that the amount of grants shall be limited to the amount
necessary to restore service or ensure uninterrupted delivery
of service. This limitation is imposed because the grants are
intended only to address the problem that arises from the
emergency condition. Proposed new §363.83, Application,
directs that the grant applicant must submit an application for
grant assistance in the form and numbers required by the
executive administrator in order to be considered for grant
assistance.

Proposed new §363.84, Applicability, provides that applications
for grant assistance must submit the same general, legal, fiscal
and engineering information that is required for loan applica-
tions. The information will enable the agency to determine the
eligibility of the application for an emergency grant.

Proposed new §363.85, Grant Agreement, provides for notice to
a grant recipient of the terms of the grant through the means of
a grant agreement. The provisions of the grant agreement will
include the term of the grant commitment, conditions for closing,
environmental approvals and engineering design standards that
must be met to receive grant assistance.

Proposed new §363.86, Environmental Review Before Board
Approval, requires that staff will make a written report to the
executive administrator on known or potentially significant social
or environmental concerns prior to approval of the grant by
the Board. As a means of ensuring that project design and
implementation is environmentally responsible and complies
with current law, the proposed new section further provides that
the terms and conditions for completion of the environmental
review process and identified mitigation measures will be
included in the grant agreement. New §363.87, Release of
Funds, provides notice to the applicant of criteria for release of
funds.
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Section 363.704, Eligibility Requirements, states the require-
ments for eligibility for small community emergency loan con-
sideration. The proposed amendment adds as an emergency
the condition of drought that poses a threat to public health and
safety.

Proposed amendment to §363.712, Environmental Review be-
fore Board Approval, adds the requirement that the loan agree-
ment provide for terms of completing the environmental review
process and with identified mitigation measures so as to en-
sure that project design and implementation is environmentally
responsible and complies with current law. Section 363.713 is
proposed for amendment to delete the requirement that a rec-
ommendation on a loan application will be prepared within three
days of submittal of a completed application. This requirement
has been found to be unnecessarily burdensome for staff and
achieves no purpose for the applicant as all loan recommenda-
tions must wait for the monthly board meetings to be considered
by the board for approval.

New section 363.715, Notes and Loan Agreements, is proposed
to provide an option to borrowers to receive financial assistance
either by issuing bonds or by entering into a loan agreement.
The new section provides applicants with the option of entering
into a note and loan agreement as a method of receiving funds.
Prior to this amendment, applicants could only issue bonds
which the agency purchased. The bond issuance method can
result in delays of time. The new option offers a quicker means
of completing the loan transaction. However, the option limits
the term of the loan to one year.

Proposed amendments to §363.721 address closing require-
ments for borrowers which select the new loan option offered
pursuant to §363.715.

Section 363.731 is proposed for amendment to ensure environ-
mental compliance by adding the requirement that the project
engineer must include in his assurances that the construction
work is being performed in a satisfactory manner and that pro-
vision has been made for environmental mitigative measures.

Ms. Patricia Todd, Director of Accounting and Finance, has
determined that for the first five-year period these sections are
in effect there will not be fiscal implications on state and local
government as a result of enforcement and administration of
the sections.

Ms. Todd has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be to provide emergency
assistance to water or wastewater systems that have failed
or are threatened with failure as a result of an emergency
condition. Ms. Todd has determined there will be no economic
costs to small businesses or individuals required to comply with
the sections as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Gail
L. Allan, 512/463-7804, Texas Water Development Board, P.O.
Box 13231, Austin, Texas, 78711-3231.

Subchapter A. General Provisions

Division 1. Introductory Provisions
31 TAC §363.2

The amendment is proposed under the Texas Water Code,
Chapter 6, §6.101, which authorizes the Board to adopt rules
necessary to carry out the powers and duties of the Board.

Statutory provisions affected by the amendments are Chapter
15, Subchapter C and Chapter 17, Subchapter C, Texas Water
Code.

§363.2. Definitions of Terms.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise. Words defined in the Texas Water Code Chapters 15,
16 or 17, and not defined here shall have the meanings provided by
the appropriate Texas Water Code chapter.

(1) Applicant - A political subdivision or subdivisions
which file an application with the board for financial assistance or
associated actions.

(2) Board - Texas Water Development Board.

(3) Bonds - All bonds, notes, certificates, book-entry
obligations, and other obligations authorized to be issued by any
political subdivision.

(4) Building - Erecting, building, acquiring, altering,
remodeling, improving, or extending a water supply project, treatment
works, or flood control measures.

(5) Closing - The time at which the requirements for loan
closing have been completed under §363.42 of this title (relating
to Loan Closing) and an exchange of debt for funds to either the
applicant, an escrow agent bank, or a trust agent has occurred.

(6) Commission - Texas Natural Resource Conservation
Commission.

(7) Commitment - An action of the board evidenced by a
resolution approving a request for financial assistance from any loan
program account.

(8) Corporation - A nonprofit water supply corporation
created and operating under Chapter 76, Acts of the 43rd Legislature,
1st Called Session, 1933 as amended (Article 1434a, Vernon’s Texas
Civil Statutes).

(9) Debt - All bonds, notes, certificates, book-entry
obligations, and other obligations authorized to be issued by any
political subdivision.

(10) Delivery - The time at which payment is made by the
board to the loan recipient against thepurchase price of therecipient’s
debt, and the board takes possession of the instruments evidencing the
debt. Delivery may occur simultaneously with a release of funds, or
without release of funds pursuant to an escrow agreement or master
agreement.

(11) Department - Texas Department of Health.

(12) Economically distressed areas - For the purposes of
§§363.81-363.88 of this title (relating to Grants for Emergency), an
area in which water supply or sewer services are or are expected to be
inadequate to meet minimal needs of residential users and in which
financial resources are inadequate to provide water supply or sewer
services that will satisfy those needs.

(13) Emergency - For the purposes of §§363.81-363.88
of this title, a condition in which a public water or wastewater
system has already failed or which poses an imminent threat of
failure, causing the health or safety of residential users to be in
danger. The emergency shall be the result of natural or man-
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made catastrophes, riots, or hostile military or paramilitary action,
including such conditions recognized by a declaration of disaster by
the governor of the State.

(14) Escrow - The transfer of funds to a custodian of the
funds which will act as the escrow agent or trust agent.

(15) Escrow agent - The third party appointed to hold the
funds which are not eligible for release to the loan recipient.

(16) Escrow agent bank - The financial institution which
has been appointed to hold the funds which are not eligible for release
to the loan recipient.

(17) Executive administrator - The executive administra-
tor of the board or a designated representative.

(18) Financial assistance - Loans, grants, or state acqui-
sition of facilities by the board pursuant to the Texas Water Code,
Chapters 15; Subchapters B, C, E, and J, Chapter 16; Subchapters E
and F, and Chapter 17; Subchapters D, F, G, I, and K.

(19) Grants for Emergency - For the purposes of
§§363.81-363.88 of this title, financial assistance by the board
pursuant to Texas Water Code, Chapter 15, Subchapter C as provided
by state appropriations and/or federal funds.

(20) Innovative technology - Nonconventional methods
of treatment such as rock reed, root zone, ponding, irrigation or other
technologies which represent a significant advance in the state of the
art.

(21) Release - The time at which funds are made available
to the loan recipient.

(22) Trust agent - The party appointed by the applicant
and approved by the executive administrator of the board to hold the
funds which are not eligible for release to the loan recipient.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817736
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 2. General Application Procedures
31 TAC §363.17

The amendment is proposed under the Texas Water Code,
Chapter 6, §6.101, which authorizes the Board to adopt rules
necessary to carry out the powers and duties of the Board.

Statutory provisions affected by the amendments are Chapter
15, Subchapter C and Chapter 17, Subchapter C, Texas Water
Code.

§363.17. Water Loan Assistance Fund.

The board may provide grants from the Water Loan Assistance Fund
for projects that include supplying water or wastewater service to
areas in which:

(1) water supply services:

(A)-(B) (No change.)

(C) do not exist or are not provided,including a
temporary interruption of service due to emergency conditions; and

(D) (No change.)

(2) sewer services:

(A)-(B) (No change.)

(C) do not exist or are not provided,including a
temporary interruption of service due to emergency conditions; and

(D) (No change.)

(3) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817735
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 7. Grants for Emergency
31 TAC §§363.81-363.87

The new sections are proposed under the Texas Water Code,
Chapter 6, §6.101, which authorizes the Board to adopt rules
necessary to carry out the powers and duties of the Board.

Statutory provisions affected by the new sections are Chapter
15, Subchapter C and Chapter 17, Subchapter C, Texas Water
Code.

§363.81. Grants for Emergency.

Grants for emergencies may be provided by the board from the
Water Loan Assistance Fund to political subdivisions for projects
that address the interruption of water or wastewater service due to an
emergency and which serve an economically distressed area.

§363.82. Terms of Financial Assistance.

The board shall determine the amount and form of grants for
emergencies. The amount of grants shall be limited to the amount
necessary to restore service or ensure the uninterrupted delivery of
service.

§363.83. Application.

An applicant shall submit an application in the form and numbers pre-
scribed by the executive administrator. The executive administrator
may request additional information needed to evaluate the application
and may return any incomplete applications.

§363.84. Applicability.

The provisions of §363.12 of this title (relating to General, Legal and
Fiscal Information), the engineering information of §363.711(b)(2) of
this title (relating to Applications), and the preliminary environmental
information of §363.711(b)(3) of this title shall apply to applications
for grant assistance under this subchapter.

§363.85. Findings of the Board.
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The board, by resolution, may approve an application for an emer-
gency grant if the board finds:

(1) that an emergency exists; and

(2) that the public interest requires state participation in
the project.

§363.86. Grant Agreement.

The applicant will execute a grant agreement that sets out the terms
and requirements pursuant to which a grant for the emergency
will be awarded. These conditions and requirements will include
the term of the grant commitment, closing conditions, conditions
for environmental approvals, and standards for engineering design
approvals.

§363.87. Environmental Review before Board Approval.

Board staff will use preliminary environmental data provided by the
applicant, as specified in §363.711(b)(3) of this title (relating to Ap-
plications), and make a written report to the executive administrator
on known or potentially significant social or environmental concerns.
The executive administrator may recommend approval of the project
to the board if, based on preliminary information, there appear to
be no significant environmental, permitting, or social issues associ-
ated with the project. The grant agreement will provide the terms
and conditions for completion of the environmental review process
which will be consistent with §363.16 of this title (relating to Pre-
design Funding Option) and with identified mitigation measures with
the intent to ensure environmentally responsible and legally compli-
ant project design and implementation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817734
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter G. Small Community Emergency
Loan Program

Division 1. Introductory Provisions
31 TAC §363.704

The amendment is proposed under the Texas Water Code,
Chapter 6, §6.101, which authorizes the Board to adopt rules
necessary to carry out the powers and duties of the Board.

Statutory provisions affected by the amendments are Chapter
15, Subchapter C and Chapter 17, Subchapter C, Texas Water
Code.

§363.704. Eligibility Requirements.

An applicant must meet all of the following requirements to be
eligible for financial assistance under this subchapter:

(1)-(2) (No change.)

(3) Emergency. An emergency must exist that meets the
criteria of subparagraphs (A)-(D) or (E) of this paragraph.

(A)-(D) (No change.)

(E) A condition of drought must exist that poses a
threat to public health and safety if not addressed immediately.

(4) Timing. The emergency must have been first discov-
ered by the political subdivision no more than six months prior to the
date the application is received by the board,unless the emergency
is a condition of drought.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817733
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 2. Application Procedures
31 TAC §§363.712, 363.713, 363.715

The amendments and new section are proposed under the
Texas Water Code, Chapter 6, §6.101, which authorizes the
Board to adopt rules necessary to carry out the powers and
duties of the Board.

Statutory provisions affected by the amendments and new sec-
tion are Chapter 15, Subchapter C and Chapter 17, Subchapter
C, Texas Water Code.

§363.712. Environmental Review before Board Approval.

Board staff will use preliminary environmental data provided by the
applicant, as specified in §363.711(b)(3) of this title (relating to Ap-
plications), and make a written report to the executive administrator
on known or potentially significant social or environmental concerns.
The executive administrator may recommend approval of the project
to the board if, based on preliminary information, there appear to be
no significant environmental, permitting, or social issues associated
with the project. The loan agreement will provide for the terms and
conditions for completion of the environmental review process which
will be consistent with §363.16 of this title (relating to Predesign
Funding) and with identified mitigation measures with the intent to
ensure environmentally responsible and legally compliant project de-
sign and implementation.

§363.713. Board Consideration of Application.

[Unless special circumstances warrant an extension, a recommenda-
tion to approve or reject the loan request will be prepared for board
consideration within three working days of submittal of a completed
application.] The application will be scheduled on the agenda for
board consideration at the earliest practical date and, if warranted,
the board may hold an emergency board meeting.

§363.715. Notes and Loan Agreements.

(a) The board may provide financial assistance to political
subdivisions by either purchasing bonds issued by the political
subdivision or by purchasing a note and entering into a loan
agreement with the political subdivision. If a political subdivision
utilizes the note and loan agreement, the term of the loan shall not
be more than one year.
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(b) If a political subdivision executes a note and loan
agreement with the board, the political subdivision is not required
to engage the services of a bond counsel or a financial advisor.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817732
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 3. Closing and Release of Funds
31 TAC §363.721

The amendment is proposed under the Texas Water Code,
Chapter 6, §6.101, which authorizes the Board to adopt rules
necessary to carry out the powers and duties of the Board.

Statutory provisions affected by the amendments are Chapter
15, Subchapter C and Chapter 17, Subchapter C, Texas Water
Code.

§363.721. Loan Closing.

(a) Loan documents shall be executed at the time of closing
and shall include the following:

(1)-(10) (No change.)

(11) that the political subdivision issuing bonds, or an
obligated person for whom financial or operating data is presented,
will undertake, either individually or in combination with other
issuers of the political subdivision’s obligations or obligated persons,
in a written agreement or contract to comply with requirements
for continuing disclosure on an ongoing basis substantially in the
manner required by Securities and Exchange Commission (SEC)
rule 15c2-12 and determined as if the board were a Participating
Underwriter within the meaning of such rule, such continuing
disclosure undertaking being for the benefit of the board and the
beneficial owner of the political subdivision’s obligations, if the board
sells or otherwise transfers such obligations, and the beneficial owners
of the board’s bonds if the political subdivision is an obligated person
with respect to such bonds under rule 15c2-12; and

(12) (No change.)

(b) Closing Requirements. Apolitical subdivision entering
into a note and loan agreement shall be required to execute the note
and loan agreement as a condition of closing. A political subdivision
issuing bonds shall be required to comply with the following closing
requirements:

(1)-(4) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817731
Suzanne Schwartz

General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 4. Construction and Post-Construction
Phase
31 TAC §363.731

The amendment is proposed under the Texas Water Code,
Chapter 6, §6.101, which authorizes the Board to adopt rules
necessary to carry out the powers and duties of the Board.

Statutory provisions affected by the amendments are Chapter
15, Subchapter C and Chapter 17, Subchapter C, Texas Water
Code.

§363.731. Inspection During Construction.

After the construction contract is awarded, the political subdivision
shall provide for adequate inspection of the project by a registered
professional engineer and require the engineer’s assurance that the
work is being performed in a satisfactory manner in accordance with
the approved plans and specifications, other engineering design or
permit documents, approved alterations, provisions for environmental
mitigative measures, and in accordance with sound engineering
principles and construction practices. The executive administrator is
authorized to inspect the construction and materials of any project
at any time, but such inspection shall never subject the State of
Texas to any action for damages. The political subdivision shall take
corrective action as necessary to complete the project in accordance
with approved plans and specifications.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817730
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Chapter 365. Investment Rules
The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§365.2, 365.8, 365.11, 365.12,
365.18, 365.20 and 365.21, concerning Investment Rules. The
amendments are proposed to comply with the Public Funds
Investment Act (PFIA) - Chapter 2256 of the Texas Government
Code and to address changes resulting from the board’s annual
review of its investment policies and strategies.

Section 365.2 is proposed for amendment to reflect the change
in the investment officer’s title as a result of agency restructur-
ing and to number definitions in accordance with Texas Register
requirements. Section 365.8 is proposed for amendment to clar-
ify the internal auditor and finance committee’s annual review
of investment controls. Section 365.11 is proposed for amend-
ment to require the submission of dealers’ qualification infor-
mation to the investment officer, and to correct a misspelling.
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Section 365.12 is proposed for amendment to delete an inappli-
cable term, and to remove the internal auditor as a participant
in the annual review of dealers. Section 365.18 is proposed for
amendment to remove the internal auditor as a participant in the
placement of investment controls. It is inappropriate to the in-
ternal auditor’s position of independents to be involved in dealer
reviews and investment controls. Section 365.20 is proposed
for amendment to reflect changes to federal arbitrage regula-
tions which now permit investment yields in excess of arbitrage
yield restrictions. Section 365.21 is proposed for amendment to
state the method used to determine market values as required
by the PFIA.

Ms. Patricia Todd, Director of Accounting and Finance, has de-
termined that for the first five-year period the sections are in
effect there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the sections.

Ms. Todd also has determined that for each year of the first
five years that the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be the
board’s compliance with the PFIA and clarity for both investment
staff and security dealers. There will be no effect on small
businesses. There are no anticipated economic costs to
persons who are required to comply with the amended sections
as proposed.

Comments on proposed sections will be accepted for 30 days
following publication and may be submitted to Randy Galbreath,
Texas Water Development Board, P.O. Box 13231, Austin,
Texas, 78711-3231, 512/463-8479.

Subchapter A. General Rules
31 TAC §365.2, §365.8

The amendments are proposed under the authority of the
Texas Water Code, §6.101 which provides the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State.

Texas Government Code, Chapter 2256 are the statutory
provisions affected by the proposed amendments.

§365.2. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Authority–The Texas Water Resources Finance Au-
thority.

(2) Authorized dealers–Those dealers who have been
approved to do business with the board and authority.

(3) Board–The Texas Water Development Board.

(4) Dealer–A business organization offering to engage in
an investment transaction with the board or authority.

(5) Development fund manager–The development fund
manager of the Texas Water Development Board or a designated
representative.

(6) Executive administrator–The executive administrator
of the Texas Water Development Board or a designated representative.

(7) HUB–Historically Underutilized Business which is a
corporation formed for the purpose of making a profit in which at least
51% of all classes of the shares of stock or other equitable securities

are owned by one or more persons who have been historically
underutilized because of their identification as women or as member
of certain minority groups, including Black Americans, Hispanic
Americans, Asian Pacific Americans, and Native Americans who have
suffered the effects of discriminatory practices or similar insidious
circumstances over which they have no control.

(8) Internal auditor–The internal auditor employed by the
Texas Water Development Board.

(9) Investment officer–The Audit and Funds Management
Director [Manager] of the Texas Water Development Board or any
other person authorized by the board or executive administrator to
invest funds of the board or authority.

(10) Portfolio–The investments held by the Texas Water
Development Board or the Texas Water Resources Finance Authority.

(11) Primary dealer–A dealer that provides a complete
market in United States Treasury securities and that reports to the
Federal Reserve Bank of New York.

(12) Qualified representative–A person who holds a
position with a business organization, who is authorized to act on
behalf of the business organization, and who is one of the following:

(A) for a business organization doing business that is
regulated by or registered with a securities commission, a person who
is registered under the rules of the National Association of Securities
Dealers;

(B) for a state or federal bank, a savings bank, or a
state or federal credit union, a member of the loan committee for
the bank or branch of the bank or a person authorized by corporate
resolution to act on behalf of and bind the banking institution; or

(C) for an investment pool, the person authorized by
the elected official or board with authority to administer the activities
of the investment pool to sign the written instrument on behalf of the
investment pool.

(13) Secondary dealer–A dealer that specializes in vari-
ous investment markets but is not monitored by the Federal Reserve
Bank of New York.

(14) U.S. government agencies–The Federal Home Loan
Bank, the Federal National Mortgage Association and the Govern-
ment National Mortgage Association.

§365.8. Delegation of Authority.

Pursuant to the authority of the Texas Water Code, the Texas Govern-
ment Code, and bond resolutions, the management responsibility for
investing the portfolio is delegated to the investment officer who shall
be responsible for all transactions undertaken and shall have a system
of written controls established consistent with this chapter. The inter-
nal auditor’s annual review of investment controls conducted pursuant
to §365.18 of this title (relating to Internal Control) shall be presented
to the Finance Committee. [Such written controls shall be approved
by the Finance Committee of the board.] All investment transactions
shall be conducted pursuant to this chapter and such written controls.
The investment officer shall be responsible for all investment trans-
actions and shall direct the activities of subordinate investment staff.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817729
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Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter B. Selection of Authorized Dealers
31 TAC §§365.11, 365.12, 365.18, 365.20

The amendments are proposed under the authority of the
Texas Water Code, §6.101 which provides the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State.

Texas Government Code, Chapter 2256 are the statutory
provisions affected by the proposed amendments.

§365.11. Authorized Dealers.

The investment officer will invest funds through the use of banks and
broker/dealers which are approved as authorized dealers. A list of
authorized dealers will be maintained by the investment officer. The
finance committee will review, revise and adopt, at least annually, a
list of qualified brokers that are authorized to engage in investment
transactions with the board. All primary dealers and secondary
dealers requesting qualifications as an authorized dealer must submit
all of the following information, if applicable, to the investment
officer [development fund manager]:

(1)-(7) (No change.)

§365.12. Selection of Authorized Dealers.

(a)-(c) (No change.)

(d) An annual review of the financial condition and registra-
tions of authorized dealers will be conducted by the [Internal Auditor
and] investment officer.

(e)-(g) (No change.)

§365.18. Internal Control.

The internal auditor annually will review the investment functions
and the internal investment controls. The review will be based
upon policies and procedures which are put in place by [both ]
the investment officer [and the internal auditor]. In addition, all
investment functions will be open for review by the State Auditor.
The board shall review the investment policy and strategies listed in
this chapter at least annually.

§365.20. Market Yield, Benchmark.

The board will take a buy and hold strategy in most instances. Based
upon this strategy, the basis used to determine whether market yields
are being achieved will be the six-month U.S. Treasury Bill, subject to
compliance with federal tax and arbitrage regulations [provided that
the six month yield is not greater than the arbitrage rate for specific
bond sales].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817728
Suzanne Schwartz
General Counsel

Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter C. Investment Procedures
31 TAC §365.21

The amendment is proposed under the authority of the Texas
Water Code, §6.101 which provides the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State.

Texas Government Code, Chapter 2256 are the statutory
provisions affected by the proposed amendments.

§365.21. Reporting.

The investment officer will prepare and present to the board not less
than quarterly, a report of investment transactions for all funds. The
report, at a minimum, will contain all the requirements specified
in Texas Government Code, Chapter 2256, §2256.023 of the Public
Funds Investment Act. The report will include a summary for
each fund which shows the strategy for each fund and which shows
book value, market value, maturity date, yield, accrued interest, and
purchase cost of each security. Market values will be obtained from
a nationally recognized financial information service. The investment
officer shall prepare a report on the Texas Government Code, Chapter
2256, Subchapter A and deliver the report to the board not later
than the 180th day after the last day of each regular session of the
legislature.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817727
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Chapter 375. State Water Pollution Control Re-
volving Fund
Texas Water Development Board (board) proposes the repeal
of 31 TAC Chapter 375, State Water Pollution Control Re-
volving Fund, §§375.1-375.4, 375.14-375.22, 375.31-375.38,
375.40, 375.51, 375.52, 375.61-375.63, 375.72, 375.74,
375.75, 375.81-375.86, 375.88, 375.101-375.103 and new
§§375.1-375.4, 375.11-375.18, 375.31-375.42, 375.51-375.52,
375.61-375.62, 375.71-375.73, 375.81-375.87 and 375.101-
375.105 for Subchapter A, and §§375.201, 375.211-375.214
and 375.221-375.222 for Subchapter B, comprising Chapter
375, Clean Water State Revolving Fund. New Chapter 375
addresses the creation, capitalization by federal grant and
state match, purposes and administration of the Clean Water
State Revolving Fund (CWSRF). The CWSRF will provide low
interest loans to eligible applicants of the state pursuant to the
Federal Water Pollution Control Act, 33 U.S.C. 1251 et seq.
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and the Texas Water Code, §§15.601-15.609 and Chapter 17,
Subchapters C, E, and F.

The board seeks to repeal Chapter 375 and propose new Chap-
ter 375 in order to consolidate all rules governing the CWSRF
under one chapter. Prior to this time, the CWSRF program
that was financed primarily through state funds appeared in
two subchapters of 31 TAC Chapter 363, Financial Assistance
Programs. The CWSRF program that was financed primarily
through federal funds appeared in 31 TAC Chapter 375. Al-
though the language of many of the sections of both Chapters
363 and 375 remains unaltered, the reorganization of Chapter
375 was so extensive as to justify repeal of the chapter and pro-
posal of the new chapter. Proposed Chapter 375 contains two
subchapters, Subchapter A which provides the general criteria
and methods for funding all CWSRF loans, and Subchapter B
which provides for the federal requirements that are specific to
the use of federal funds.

Sections 375.1-375.4, concerning introductory provisions, de-
scribe the scope of proposed Chapter 375, provide definitions
of terms used in the chapter, address policy declarations of the
board regarding the operation of the CWSRF, and state the date
of applicability of the proposed rules.

Program requirements for the CWSRF are detailed in §§375.11-
375.18. In compliance with the Federal Water Pollution Control
Act, proposed §375.11 provides that public hearings will be held
to consider adoption of the project priority lists and there is
also a period for public review and comment before adoption
and approval of the annual intended use plan. Proposed
§375.12 outlines the purposes for which CWSRF funds may be
used. Proposed §375.13 provides that one or more elements
of "construction" may be funded. In compliance with federal
guidelines, §375.14 provides that the project priority list will be
the same as the list of projects in the annual intended use plan.

Proposed §375.15 describes the criteria and methods for dis-
tributing CWSRF funds among projects, including categorizing
and ranking within categories, the projects for which financial
assistance is sought. The section further allows for the desig-
nation of a funding line, based on the amount of total loan funds
available, so that applicants may determine if they are likely to
receive funding during each funding cycle. The section addi-
tionally sets out the method the board will employ in notifying
applicants when unused funds become available. The section
further addresses requirements for applicants to timely submit
applications and enter into commitments for assistance.

Proposed §375.16 addresses the rating process that is used to
rank principal projects and provides the criteria for determining
a principal project as distinguished from additional projects. In
compliance with the requirements of the Federal Water Pollution
Control Act, proposed §375.17 provides for the intended use
plan, which identifies projects by priority ranking which are
anticipated to receive CWSRF funding assistance. The section
additionally sets out a procedure for providing written notice
and solicitation for project information from entities desiring to
receive funding commitments during the next fiscal year. The
section further specifies the type of project information that is
required and provides that information must be submitted not
later than the specified deadline. The section further provides
for public review and comment prior to adoption. Proposed
§375.18 provides for funds for the board to administer the
CWSRF program through the use of a loan origination charge.

Proposed §§375.31-375.42 address the procedures and the
application information that must be provided when seeking
CWSRF funding assistance. Proposed §375.31 addresses
preapplication conferences, at which time the representatives
of an applicant meet with staff to receive information on the
application process. These conferences promote the efficiency
of the application process.

Proposed §375.32 states the required general information
that must be submitted by an applicant, including names
and addresses of representatives and consultants which will
be providing information on the loan. Proposed §375.33
lists required legal information, including a resolution from
the governing body seeking assistance. Proposed §375.34
addresses required fiscal information that must be provided,
including total project costs, source of funds for repayment of
the loan, and other financial liabilities of the applicant. The
information required in the above three sections is necessary
to a determination that the applicant has the authority to incur
and ability to repay debt obligations.

In compliance with the federal regulations pursuant to the Fed-
eral Water Pollution Control Act, proposed §375.35 provides for
the procedures that must be followed for projects in complet-
ing an environmental assessment and impact statement. The
section details public participation requirements, guidelines for
environmental assessments, and the process for making envi-
ronmental findings.

Proposed §375.36 addresses engineering feasibility data and
requires applicants to submit engineering feasibility data to
justify the soundness of the project. Proposed §375.37 requires
the preparation and adoption of water conservation measures
pursuant to state law.

Proposed §375.38 sets out review criteria for approving loans
and refinancings.

Proposed §375.39 provides an alternative method to receive
loan commitments and close loans which complies with federal
requirements and provides flexibility in delivering funds to loan
applicants. Proposed §375.40 provides that for loans of $50
million or greater, the applicant must establish a loan closing
date by resolution and adhere to that date or incur penalties.

Proposed §375.41 establishes a combination CWSRF loan and
hardship grants program for rural communities to implement
provisions of the Omnibus Consolidated Recessions and Ap-
propriations Act of 1996. Proposed §375.42 describes the re-
quirements for the capital improvement plan option. This op-
tion offers applicants an alternative method of securing funds
through a two-step loan process by which the applicant receives
a preliminary eligibility determination for a group of projects and
later applies to the board for financial assistance. This option
offers applicants additional flexibility in planning, designing and
constructing projects.

Sections 375.51 and 375.52 address the process by which the
board reviews and approves loans and sets lending rates. Pro-
posed §375.51 provides that the executive administrator will
present applications to the board for action. The section fur-
ther details actions available to the board and provides for es-
tablishment of an effective loan commitment period. Proposed
§375.52 describes the process for establishing lending rates
and details the criteria for fixed and variable rate loans based
upon the applicant’s cost of funds in the public market.
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Sections 375.61 and 375.62 relate to the engineering re-
quirements for projects receiving CWSRF funding. Proposed
§375.61 requires applicants to submit draft construction con-
tract documents, including engineering plans and specifications,
which meet the requirements of applicable state statutes. Pro-
posed §375.62 authorizes the executive administrator to ap-
prove the contract documents in order to establish that the doc-
uments comply with applicable state statutes.

Sections 375.71-375.73 set out the requirements for release
of loan funds. Proposed §375.71 details the documents that
must be submitted and procedures that must be followed for
closing a loan. Proposed §375.72 sets out the requirements
that must be met prior to the transfer of funds to the applicant.
The requirements of both sections provide evidence that the
borrower has completed the fiscal, legal and engineering
requirements necessary to receipt of public funds. Proposed
§375.73 provides the borrower flexibility by authorizing the
executive administrator to approve the transfer of funds by a
borrower among projects which have been previously approved
by the board.

Sections 375.81-375.87 address requirements applicants must
meet during the construction phase of funded projects. Pro-
posed §375.81 requires applicants to provide notice to and re-
ceive approvals from the executive administrator to ensure com-
pliance with applicable state statutes for competitive bidding of
projects and award of construction contracts.

Proposed §375.82 provides for construction phase inspection
of projects by the applicant and the executive administrator to
ensure that the project is being constructed in conformance
with previously approved construction contracts and state law.
Proposed §375.83 requires applicants to receive approval of all
alterations to previously approved contract documents.

Proposed §375.84 addresses contractor bankruptcy and sets
forth requirements for the applicant with respect to the bonding
company and the bankruptcy proceeding. Proposed §375.85
requires that the applicant receive a set of as-built drawings of
the project for the applicant’s future use.

In compliance with the Texas Water Code, proposed §375.86
requires applicants to withhold retainage on a specified sched-
ule. Proposed §375.87 facilitates the agency’s ability to seek
reimbursement of federal funds by requiring documentation from
applicants of expenditures of funds in order to receive autho-
rization to draw funds from the construction fund.

In compliance with the requirements of the Texas Water Code,
Chapter 17, proposed §§375.101-375.105 address engineering
and financial accountability by the applicant during the post
building phase of the funded project. Proposed §375.101
describes the applicant’s continued responsibility to ensure
that the project is being properly operated and maintained,
that specified records are maintained, and that all continuing
requirements of the loan commitment are being met.

Proposed §375.102 and §375.103 require the applicant to
maintain construction records and submit a final accounting of
the project upon completion of construction and authorizes the
executive administrator to conduct audits. The intent of these
provisions is to ensure that funds were utilized in the manner
and for the purposes authorized.

Proposed §375.104 and §375.105 require that upon certification
by the applicant, the executive administrator issue a certificate
of approval affirming that the project was constructed and funds

utilized as required. The final release of retainage may then be
authorized.

Proposed §375.201 addresses the scope of Chapter 375,
Subchapter B, which addresses the requirements pertaining to
the use of federal funds in the CWSRF program.

Sections 375.211-375.214 provide for special requirements for
program funds awarded through a federal capitalization grant
agreement. Proposed §375.211 and §375.212 describe the re-
quirements binding upon the agency and the applicants for re-
ceipt of funds authorized by the Federal Water Pollution Control
Act. Proposed §375.213 provides potential applicants with no-
tice of the process of inviting and processing applications for
funding. The section further provides for priority consideration
in the event of a funds shortage and establishes the alterna-
tives available to applicants whose projects cannot be funded
with the lower interest rates offered under this subchapter. Pro-
posed §375.214 details the process for environmental review
and approvals necessary to comply with the Federal Water Pol-
lution Control Act.

Sections 375.221-375.222 provide for special requirements for
release of federal funds. Proposed §375.221 offers applicants
flexibility in receiving funds through an alternate loan closing
and release of funds process. Proposed §375.222 describes
the procedure for setting the lower fixed and variable interest
rates that are associated with the special federal requirements
for use of federal funds.

Patricia Todd, Director of Accounting and Finance, has deter-
mined that for the first five year period the new chapter is in
effect, there will be no fiscal impacts for state government as
a result of administering the sections. Costs to the agency to
implement the Minority and Women’s Business Enterprises pro-
gram have been previously reported as costs of administering
the Drinking Water State Revolving Fund. The same full-time
employee addressed in the Clean Water State Revolving Fund
fiscal note will also administer the Clean Water State Revolv-
ing Fund. For local governments, any increase in costs as a
result of compliance with the Minority and Women’s Business
Enterprise requirements associated with receipt of federal funds
under Subchapter B, will be more than offset by the reduced in-
terest rate offered under this chapter. There is no anticipated
effect on small business. There are no anticipated economic
costs to individuals.

Ms. Todd has further determined that for each year of the
first five years that the sections are in effect, the public benefit
anticipated as a result of administering the new chapter will be
to bring certain provisions of the Clean Water State Revolving
Fund program into compliance with federal requirements and
to provide, through one chapter, easier access by the public of
the rules that govern the agency’s Clean Water State Revolving
Fund program.

Comments on the proposed sections will be accepted for 30
days following publication and may be submitted to Gail Allan,
Director of Northern Legal Services, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711-3231.

Subchapter A. Introductory Provisions
31 TAC §§375.1-375.4

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
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the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.1. Scope of Rules.
§375.2. Definition of Terms.

§375.3. Policy Declarations.
§375.4. Date of Applicability of Rules.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817891
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter B. Program Requirements
31 TAC §§375.14-375.22

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.14. Public Hearings.
§375.15. Types of Assistance.

§375.16. Capitalization Grant Application.
§375.17. Capitalization Grant Requirements.

§375.18. Project Priority List.
§375.19. Distribution of Funds.

§375.20. Rating Process.
§375.21. Intended Use Plan.

§375.22. Administrative Cost Recovery.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817890
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter C. Application For Assistance
31 TAC §§375.31-375.38, 375.40

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.31. Preplanning and Preapplication Conferences.

§375.32. Required General Information.

§375.33. Required Fiscal Data.

§375.34. Required Legal Data.

§375.35. Required Environmental Review and Determinations.

§375.36. SRF Engineering Plan.

§375.37. Required Water Conservation Plan.

§375.38. Review of Applications by the Executive Administrator.

§375.40. Pre-Design Funding Option.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817889
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter D. Board Action on Application
31 TAC §375.51, §375.52

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
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the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.51. Formal Action by the Board.
§375.52. Lending Rates.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817888
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter E. Engineering Design
31 TAC §§375.61-375.63

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.61. Value Engineering.
§375.62. Contract Documents
§375.63. Approval of Contract Documents.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817887
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter F. Prerequisites to Release of Funds
31 TAC §§375.72, 375.74, 375.75

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.72. Loan Closing.

§375.74. Release of Funds.

§375.75. Movement of Funds Between Approved Projects.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817886
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter G. Building Phase
31 TAC §§375.81-375.86, 375.88

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.81. Awarding Construction Contracts.

§375.82. Inspection During Construction.

§375.83. Inspection of Materials.

§375.84. Alterations in Approved Contract Documents.

§375.85. Contractor Bankruptcy.

§375.86. Building Phase Submittals.

§375.88. Retainage.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817885
Suzanne Schwartz
General Counsel
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Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter H. Post Building Phase
31 TAC §§375.101-375.103

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Water Development Board or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Texas Wa-
ter Code, §§6.101 which provide the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the repeals are Texas Water
Code, Chapter 15, Subchapter J, and Chapter 17, Subchapters
C, E, and F.

§375.101. Responsibilities of Applicant.
§375.102. Project Performance Certification.
§375.103. Final Accounting.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817884
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Chapter 375. Clean Water State Revolving Fund

Subchapter A. General Provisions

Division 1. Introductory Provisions
31 TAC §§375.1-375.4

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.1. Scope of Rules.
This subchapter shall govern the board’ s program of financial
assistance from the Clean Water State Revolving Fund (CWSRF).

§375.2. Definitions of Terms.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicatesotherwise.
Words defined in the Texas Water Code, Chapter 15 and not defined

here shall have the meanings provided by the chapter or subchapter
as appropriate.

(1) Act - The Federal Water Pollution Control Act, as
amended, 33 USC 1251 et. seq.

(2) Administrative cost recovery fund - An operating fund
to finance the administration of the CWSRF program, to be held
outside the state treasury and separate from the CWSRF program
account.

(3) Administrative costs - All reasonable and necessary
costs of administering any aspect of the CWSRF program, including
the cost of servicing debt obligations of recipients of CWSRF
financial assistance.

(4) Alternative technology - Proven wastewater treatment
processes and techniques which provide for the reclaiming and reuse
of water, productively recycle wastewater constituents or otherwise
eliminate the discharge of pollutants, or recover energy. Specifi-
cally, alternative technology includes land application of effluent and
sludge; aquifer recharge; aquaculture; direct reuse (nonpotable); hor-
ticulture; revegetation of disturbed land; containment ponds; sludge
composting and drying prior to land application; self-sustaining incin-
eration; methane recovery; individual and onsite systems; and small
diameter pressure and vacuum sewers and small diameter gravity sew-
ers carrying partially or fully treated wastewater.

(5) Applicant - A political subdivision or subdivisions
which file an application with the board for financial assistance or
associated actions.

(6) Application for assistance - All the information re-
quired for submittal in the following sections: §375.32 of this title
(relating to Required General Information), §375.33 of this title (re-
lating to Required Legal Information), §375.34 of this title (relating
to Required Fiscal Information), §375.35 of this title (relating to Re-
quired Environmental Review and Determination), and §375.36 of
this title (relating to Engineering Feasibility Data).

(7) Authorized representative - The signatory agent of the
applicant authorized and directed by the applicant’ s governing body
to make application for assistance and to sign documents required to
undertake and complete the project, on behalf of the applicant.

(8) Board - The Texas Water Development Board.

(9) Bonds - All bonds, notes, certificates, book-entry
obligations, and other obligations authorized to be issued by any
political subdivision.

(10) Building - The erection, acquisition, alteration, re-
modeling, improvement or extension of treatment works.

(11) Capitalization grant - Federal grant assistance
awarded to the state for capitalization of the Clean Water State
Revolving Fund.

(12) Change order - The documents issued by the loan
recipient, authorizing a change, alteration, or variance in previously
approved engineering contract documents, including, but not limited
to, additions or deletions of work to be performed pursuant to the
contract or a change in costs for work performed pursuant to the
contract.

(13) Closing - The time at which the requirements for
loan closing have been completed under §375.71 of this title (relating
to Loan Closing) and an exchange of debt for funds to either the
applicant, an escrow agent bank, or a trust agent has occurred.
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(14) Collector sewer - The common lateral sewers, within
a publicly owned treatment system, which are primarily installed to
receive wastewater directly from facilities which convey wastewater
from individual systems, or from private property.

(15) Commission - The Texas Natural Resource Conser-
vation Commission.

(16) Commitment - A legal obligation approved by the
board, specifying the terms and conditions under which assistance
may be provided.

(17) Construction - Any one or more of the following:

(A) preliminary planning to determine the feasibility
of treatment works;

(B) engineering, architectural, environmental, legal,
title, fiscal, or economic studies;

(C) the expense of any condemnation or other legal
proceeding;

(D) surveys, designs, plans, working drawings, speci-
fications, procedures; and

(E) erection, building, acquisition, alteration, remodel-
ing, improvement or extension of treatment works or the inspection
or supervision of any of the foregoing items.

(18) Construction fund - A dedicated source of funds,
created and maintained by the applicant at an official depository, or a
designated depository approved by the executive administrator, used
solely for the purposes of construction of a project as approved by
the board.

(19) Contract documents - The engineering description of
the project including engineering drawings, maps, technical specifi-
cations, design reports, instructions and other contract conditions and
forms that are in sufficient detail to allow contractors to bid on the
work.

(20) Cost-effectiveness determination - A determination
based on engineering, environmental, and financial analyses that a
proposed project or component part will result in the minimum total
monetary costs over time, but without overriding adverse social,
economic, and environmental considerations and legal requirements.

(21) CWSRF - The state water pollution control revolving
fund created pursuant to the Texas Water Code, Subchapter J, Chapter
15, herein referred to as the Clean Water State Revolving Fund.

(22) CWSRF program account - The program account
is an account in the CWSRF created pursuant to a resolution of
the board in issuing CWSRF bonds and is used, pursuant to such
bond resolution(s), for the purpose of providing financial assistance
to political subdivisions for construction of treatment works and, if
needed, to pay rebate amounts to the federal government.

(23) Debt - All bonds, notes, certificates, book-entry
obligations, and other obligations authorized to be issued by any
political subdivision.

(24) Delivery - The time at which payment is made by
the board to the loan recipient against the purchase price of the
loan recipient’s debt, and the board takes possession of the debt
instruments evidencing the loan recipient’ s debt. Delivery may occur
simultaneously with a release of funds, or without release of funds
pursuant to an escrow agreement.

(25) Designated management agency, waste treatment
management agency - A political subdivision of the state which is

designated by the governor and approved by EPA to receive federal
assistance pursuant to the Act, §208 and §303(e).

(26) Effluent limitation - Any restriction established by
the state or the EPA administrator on quantities, rates, and concentra-
tions of chemical, physical, biological, and other constituents which
are discarded from a point source into waters of the state.

(27) Eligible applicant - A waste treatment management
agency including any interstate agencies, or any city, commission,
county, district, river authority, or other public body created by or
pursuant to state law which has authority to dispose of sewage,
industrial wastes, or other waste; or an authorized Indian tribal
organization.

(28) Enforceable requirements of the Act - Those con-
ditions and limitations of permits issued pursuant to the Act, §402
and §404, which, if violated, could result in issuance of a compli-
ance order or initiation of a civil or criminal action under the Act,
§309. Where a permit has not been issued, but issuance is antici-
pated, the term means any requirement which will be in the permit
when issued. Where no permit is applicable, the term means any
requirement which is necessary to meet applicable criteria for best
practicable waste treatment technology.

(29) Engineering feasibility data - Those necessary plans
and studies which directly relate to treatment works needed to comply
with enforceable requirements of the Act and state statutes, and
which consist of a systematic evaluation of alternatives that are
feasible in light of the unique demographic, topographic, hydrologic,
and institutional characteristics of the area and will demonstrate the
selected alternative is cost-effective.

(30) Environmental assessment - A written analysis pre-
pared by the applicant describing the potential environmental impacts
of a proposed project, sufficient in scope to enable the executive ad-
ministrator to make an environmental determination.

(31) Environmental determination - A finding by the
executive administrator regarding the potential environmental impacts
of a proposed project and describing what mitigative measures, if any,
the applicant will be required to implement as a condition of financial
assistance.

(32) Environmental information document - A written
analysis prepared by the applicant describing the potential environ-
mental impacts of a proposed project, sufficient in scope to enable
the executive administrator to prepare an environmental assessment
to allow an environmental determination to be made by the executive
administrator.

(33) Environmental review - The process whereby an
evaluation is undertaken by the board, consistent with the National
Environmental Policy Act and other federal, state, and local laws
and requirements, to determine whether a proposed project may
have significant impacts on the environment and therefore require
the preparation of an environmental impact statement, as detailed in
§375.35 of this title (relating to Required Environmental Review and
Determination).

(34) EPA - The United States Environmental Protection
Agency.

(35) Escrow - The transfer of funds to a custodian of the
funds which will act as the escrow agent or trust agent.

(36) Escrow agent - The third party appointed to hold the
funds which are not eligible for release to the loan recipient.
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(37) Escrow agent bank - The financial institution which
has been appointed to hold the funds which are not eligible for release
to the loan recipient.

(38) Estuary management plan - A plan for the conser-
vation and management of an estuary of national significance as de-
scribed in the Act, §320.

(39) Estuary management project - A project pursuant to
an estuary management plan.

(40) Executive administrator - The executive administra-
tor of the board or a designated representative.

(41) Financial assistance - Loans by the board from the
CWSRF, which may be made in conjunction with grants from the
Hardship Grants Program for Rural Communities.

(42) Fund - The state water pollution control revolving
fund, created pursuant to theTexas Water Code, Subchapter J, Chapter
15, herein referred to as the CWSRF.

(43) Funding year - The particular federal fiscal year
(October 1 - September 30) for which funds are made available to
the CWSRF.

(44) Hardship Grants Program for Rural Communities
- The program established by the federal Omnibus Consolidated
Recessions and Appropriations Act of 1996 (Public Law 104-403).

(45) Infiltration - Water other than wastewater that enters
a sewer system (including sewer service connections and foundation
drains) from the ground through such means as defective pipes, pipe
joints, connections, or manholes. Infiltration does not include, and is
distinguished from, inflow.

(46) Inflow - Water other than wastewater that enters a
sewer system (including sewer service connections) from sources
such as, but not limited to, roof leaders, cellar drains, yard drains,
area drains, drains from springs and swampy areas, manhole covers,
cross connections between storm sewers and sanitary sewers, catch
basins, cooling towers, storm waters, surface runoff, street wash
waters, or drainage. Inflow does not include, and is distinguished
from, infiltration.

(47) Innovative technology - Nonconventional methods of
treatment such as rock reed, root zone, ponding, irrigation or other
technologies which represent a significant advance in the state of the
art.

(48) Intended use plan - A plan identifying the intended
uses of the amount of funds available for loans in the CWSRF for
each fiscal year as described in the Act, §606(c).

(49) Interceptor sewer - A sewer which is designed for
one or more of the following purposes:

(A) to intercept wastewater from a final point in a
collector sewer and convey such wastes directly to a treatment facility
or another interceptor;

(B) to replace an existing wastewater treatment facility
and transport the wastes to an adjoining collector sewer or interceptor
sewer for conveyance to a treatment plant;

(C) to transport wastewater from one or more munic-
ipal collector sewers to another municipality or to a regional facility
for treatment; and

(D) to intercept an existing major discharge of raw
or inadequately treated wastewater for transport directly to another
interceptor or to a treatment plant.

(50) Lending rate - Interest rate assessed to loan appli-
cants for loans through the CWSRF.

(51) Market interest rate - The average interest rate given
in current market dealings for this section of the country/state as
determined by the board.

(52) Nonpoint source pollution plan - A plan for manag-
ing nonpoint source pollution as described in the Act, §319.

(53) Nonpoint source pollution project - A project pur-
suant to a nonpoint source pollution plan.

(54) Permit or waste discharge permit - The authority
granted by the commission to establish the conditions under which
waste may be discharged into or adjacent to waters in the state.

(55) Planning area - The existing and proposed wastew-
ater service area consistent with the appropriate water quality man-
agement plan.

(56) Point source - Any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel,
tunnel, conduit, well, discrete fissure, container, rolling stock, con-
centrated animal feeding operation, or vessel or other floating craft,
from which pollutants are or may be discharged. This term does not
include agricultural stormwater discharges and return flows from ir-
rigated agriculture.

(57) Population - For purposes of §375.15 of this title
(relating to Criteria and Methods for Distribution of Funds) and
§375.16 of this title (relating to Rating Process), population will be
based upon data that is acceptable to the executive administrator and
is determined as follows:

(A) where the applicant is an incorporated city or
town, the best available estimate of the current number of people
which reside within the territorial boundaries of the applicant, or
where greater, the number of people which receive wholesale or retail
wastewater service from the applicant; or

(B) where the applicant is not an incorporated city or
town, the best available estimate of the current number of people in
the wastewater treatment service area to which the proposed project
provides service.

(58) Principal project - A project or group of projects
included in a proposal which are intended to address a specific system
condition within a single wastewater treatment service area that can
be rated according to §375.16 of this title (relating to Rating Process),
the cost of correction of which represents greater than 50% of the cost
of all projects included in the proposal.

(59) Priority list - A list of projects for which CWSRF
assistance may be requested.

(60) Project - The scope of work describing aconstruction
endeavor normally within a single wastewater treatment or collection
service area which can beseparately rated in accordancewith §375.16
of this title (relating to Rating Process).

(61) Project completion - The date that operations of the
treatment works are initiated or are capable of being initiated, as
determined by the executive administrator.

(62) Project engineer - The engineer or engineering firm
retained by the applicant to provide professional engineering services
during the planning, design, and/or construction of a project.

(63) Regional facility - Wastewater collection and treat-
ment, which incorporates multiple service areas into an area wide
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service facility, thereby reducing the number of required facilities, or
any system which serves an area that is other than a single county,
city, special district, or other political subdivision of the state, the
specified size of which is determined by any one or combination of
population, number of governmental entities served, and/or service
capacity. Regional wastewater treatment facilities may also include
those identified in the approved state water quality management plan
and the annual updates to that plan.

(64) Release - The time at which funds are made available
to the loan recipient.

(65) State of Texas 303(d) List - The list prepared
biennially by the commission as required by the Act, §303(d).

(66) Treatment works - Any devices and systems which
are used in the storage, treatment, recycling, and reclamation of waste
or which are necessary to recycle or reuse water at the most econom-
ical cost over the estimated life of the works, including intercepting
sewers, outfall sewers, sewage collection systems, pumping, power,
and other equipment and their appurtenances; extensions, improve-
ments, remodeling, additions, and alterations thereof; elements essen-
tial to provide a reliable recycled supply such as standby treatment
units and clear well facilities; and any works, including site acquisi-
tion of the land that will be an integral part of, or used in connection
with, the treatment process (including land used for the storage of
treated water in land treatment systems prior to land application) or
is used for ultimate disposal of residues resulting from such treat-
ment; or facilities to provide for the collection, control, and disposal
of waste.

(67) Trust agent - The party appointed by the applicant
and approved by the executive administrator of the board to hold the
funds which are not eligible for release to the loan recipient.

(68) Unserved areas - For purposes of the rating process,
refers to populated areas of an existing developed community that are
not served by a centralized collection system.

(69) Water conservation plan - A report outlining the
methods and means by which water conservation may be achieved
within a particular facilities planning area, as further defined in
§375.37 of this title (relating to Required Water Conservation Plan).

(70) Water conservation program - A comprehensive
description and schedule of the methods and means to implement
and enforce a water conservation plan.

(71) Water quality management plan - A plan prepared
and updated annually by the state and approved by the Environmental
Protection Agency which determines the nature, extent, and causes
of water quality problems in various areas of the state and identifies
cost-effective and locally acceptable facility and nonpoint measures
to meet and maintain water quality standards.

§375.3. Policy Declarations.

(a) General. The CWSRF is intended to be a perpetual
fund to provide low interest loan assistance for the construction of
waste treatment works, for implementing a management program for
nonpoint source pollution under the Act, §319, and for developing
and implementing a conservation and management plan under the
National Estuary Program under the Act, §320.

(b) Regionalization. In accordance with the provisions of
House Bill 2, 69th Legislature, 1985, the board will encourage local
political subdivisions of the state to implement regional wastewater
treatment facilities consistent with the Texas water plan and the water
quality management plan.

(c) Water conservation. It is the policy of the board
to promote the conservation of water in the state by requiring
implementation of those practices, techniques, and technologies that
will reduce the consumption of water, reduce the loss or waste of
water, improve efficiency in the use of water, or increase the recycling
and reuse of water so that a water supply is made available for future
or alternative uses.

(d) Environmental protection. It is the policy of the board to
preserve, protect, restore and enhance the waters of the state and to
prevent, reduce and eliminate water pollution throughout the state. It
is further the policy of the board to support the political subdivisions
of the state and to provide financial aid with low interest loans for
the prevention, reduction and elimination of water pollution.

(e) Management of financial resources. It is the policy of
the board to structure financial assistance to applicants, including
providing state matching funds in excess of that required by the
Act when necessary and feasible, such that the board may maximize
financial resources available to the state. It is further the policy of
the board to satisfy the requirements of the Act and the requirements
associated with any grants of federal funds.

(f) Projects expedited. It is the policy of the board to
take measures as appropriate and necessary to expedite projects
undertaken with the CWSRF. This may include, but would not be
limited to, streamlining procedures for compliance with applicable
federal requirements. The board will strive to ensure that CWSRF
funding is efficiently and appropriately applied so that it meets the
intent of federal requirements while attending to state goals for water
quality management and the needs of the political subdivisions that
the program is meant to serve.

(g) Force account. It is the policy of this board that all
significant elements of the project be constructed with skilled laborers
and mechanics obtained through the competitive bidding process.
The board will not approve the use of force account in the major
construction of the project, but may approve the use of force
account for inspection and/or minor construction when the applicant
demonstrates that it possesses the necessary competence required to
accomplish such work and that the work can be accomplished more
economically by the use of the force account method, or emergency
circumstances dictate its use.

§375.4. Date of Applicability of Rules.

(a) This chapter shall apply to all applications for assistance
for projects included in the intended use plan for fiscal year 2000 and
all subsequent years. Applications for assistance for projects included
in the intended use plan for fiscal year 1999 and prior years are
governed by this chapter before repeal and Chapter 363, Subchapters
A and B of this title (relating to General Provisions and State Water
Pollution Control Revolving Fund).

(b) This chapter shall apply to all loans effective from the
date of commitment.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817883
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
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For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 2. Program Requirements
31 TAC §§375.11-375.18

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.11. Public Hearings.
The board shall hold public hearings to consider adoption of the
priority list and amendments thereto and shall allow a period for
public review and comment before adoption and approval of the
annual intended use plan.

§375.12. Types of Assistance.
The fund may be used for the following purposes:

(1) to make loans on the condition that:

(A) such loans are made at or below market interest
rates, including interest free loans at terms not to exceed 20 years;

(B) annual principal and interest payments will com-
mence not later than one year after completion on any project and
all loans will be fully amortized not later than 20 years after project
completion; and

(C) the recipient of a loan will establish a dedicated
source of revenue for repayment of loans;

(2) to buy or refinance the bonds of eligible applicants
within the state at or below market rates, when such bonds were
incurred after March 7, 1985;

(3) for the reasonable costs of administering the fund and
conducting activities under the Act, Title VI;

(4) as a source of revenue or security for the payment of
principal and interest on revenue or general obligation bonds issued
by the state if the proceeds of sale of such bonds will be deposited
in the fund; and

(5) to earn interest on fund accounts.

§375.13. Activities Funded.
The board may provide financial assistance under this chapter for one
or more elements of construction, defined in this subchapter.

§375.14. Project Priority List.
The project priority list will be the same as the list of projects in the
annual intended use plan prepared pursuant to §375.17 of this title
(relating to Intended Use Plan).

§375.15. Criteria and Methods for Distribution of Funds.
(a) After the executive administrator determines the amount

of funds available for projects for a fiscal year, the funds will be
applied to the list of projects designated to receive funding in the
intended use plan. The list will be divided into eight categories as
follows:

(1) category A, which shall consist of projects proposed
by applicants with existing populations of 3,000 or fewer;

(2) category B, which shall consist of projects proposed
by applicants with existing populations from 3,001 to 10,000;

(3) category C, which shall consist of projects proposed
by applicants with existing populations from 10,001 to 25,000;

(4) category D, which shall consist of projects proposed
by applicants with existing populations from 25,001 to 100,000;

(5) category E, which shall consist of projects proposed
by applicants with existing populations from 100,001 to 500,000;

(6) category F, which shall consist of projects proposed
by applicants with existing populations of 500,001 or greater;

(7) category G, which shall consist of projects proposed
by applicants for rural hardship communities; and

(8) category H, which shall consist of nonpoint source
projects or estuary management projects.

(b) Projects for categories A-G shall be listed in priority
ranking order with funds required and totaled by category. Projects
in category H shall be listed in alphabetical order according to the
name of the applicant with funds required and totaled for the category.
Project costs will be based on cost estimates, acceptable to the
executive administrator, contained in the intended use plan solicitation
described in §375.17 of this title (relating to Intended Use Plan) used
to establish the project list. Funds required by all projects in each
category will then be totaled. Except for category G, a percentage
of the total funds required by each category shall be computed based
upon the ratio of fundsrequired by each category to thefunds required
by all categories. The portion of the available funds shall be assigned
to the categories based on this computed percentage, provided that no
category will be assigned less than 7.0% of the total funds available
unless the total needs of the category are less than 7.0%. The funds
assigned to category G shall be equal to the amount of federal grants
available for the fiscal year plus an equal amount of CWSRF loan
funds.

(c) After population class percentages have been assigned
and available funds distributed among the categories, a funding line
shall be drawn within each category to indicate the amount of funds
available to each category.

(d) After the funding line is drawn, if funds are available
pursuant to Subchapter B of this title (relating to Provisions Pertaining
to Use of Capitalization Grant Funds), the executive administrator
shall notify in writing all applicants above the funding line of
the availability of such funds for the fiscal year and shall invite
the submittal of applications. Such funds shall be distributed in
accordance with the provisions of Subchapter B.

(e) After the executive administrator determines that the
funds made available pursuant to Subchapter B are sufficiently
utilized to satisfy thefederal requirements, the executive administrator
shall notify in writing all remaining applicants above the funding line
of the availability of funds for the fiscal year and shall invite the
submittal of applications. Applicants will be allowed four months
from the date of the notice of availability of funds or until August
31 of the fiscal year, whichever is sooner, to submit applications for
assistance, and will be allowed two additional months to receive a
loan commitment.

(f) If, at any time during the above-described period an
applicant above the funding line submits written notification that it
doesnot intend to submit an application, or if additional fundsbecome
available for assistance, the funding line within each category may
be moved downward in priority order to accommodate additional
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projects which would utilize the funds that would otherwise not be
committed. The executive administrator will notify such additional
applicants in writing and will invite the submittal of applications.
Applicants receiving such notice will be allowed four months from
the date of the notice or until August 31 of the fiscal year, whichever
is sooner, to submit applications for assistance and will be allowed
two additional months to receive a commitment.

(g) After the six-month period of availability of funds if all
available funds are not committed, the executive administrator will
return any incomplete applications and move all projects for which no
applications or incomplete applications were submitted to the bottom
of the ranked list within each category, where they will be placed in
priority ranking order. The funding line will be redrawn within each
category to utilize the funds remaining within the category.

(h) After the funding line is re-drawn, the executive admin-
istrator shall notify in writing all applicants above the funding line of
the availability of funds for the fiscal year and shall invite the sub-
mittal of applications. Applicants will be allowed four months from
the date of the notice or until August 31 of the fiscal year, whichever
is sooner, submit applications for assistance and will be allowed two
additional months to receive a commitment.

(i) If funds are available from categories A through H after
the executive administrator is able to make a determination that all
applicants in each category have had the opportunity to be funded,
the remaining funds will be made available to the other categories.
The remaining funds will be pooled with any funds left over from the
other categories and made available to category A. If no applicants
in category A are able to utilize the funds, then the funds will be
made available to category B. If no applicants in category B are able
to utilize the funds, then the funds will be made available to category
C. If no applicants in category C are able to utilize the funds, then
the funds will be made available to category D. If no applicants in
category D are able to utilize the funds, then the funds will be made
available to category E. If no applicants in category E are able to
utilize the funds, then the funds will be made available to category F.

(j) Loan assistance will not exceed the cost estimate in the
intended use plan without board approval. In the event the cost of
a project exceeds the funds available, the applicant may seek addi-
tional funds from other appropriate board programs.

(k) Applications for assistance for category H, nonpoint
source or estuary projects, will be funded as follows.

(1) Applications in category H will be funded on a first-
come, first-served basis until the available funds have been exhausted.

(2) If, on the first business day of any given month in
which funds are available, the total amount of funds required to fund
all applicationswhich arecompleteand ready for scheduling for board
action exceeds the amount of funds available, the applications will
be considered in the order of the submittal date of the complete
application.

(3) If, during any given month for which funds are
available, the amount of fundsrequired to fund aparticular application
are insufficient to completely fund the application, the applicant may
seek additional funds from other appropriate board programs.

(l) If, there is a shortage of funds, no single applicant may
receive more than 30% of the total funds available for projects for a
fiscal year.

§375.16. Rating Process.

(a) Policy. Therating process isdesigned to achieve optimum
water quality management, consistent with public health and water

quality goals, and to give consideration to the varying populations of
the state’s political subdivisions.

(b) Rating of principal projects. Proposals for inclusion of
projects in an intended use plan will be rated based upon the principal
project. Additional projects may be included in a proposal and may
receive funding, so long as their costs represent 50% or less of the
total project costs. The factors used to rate applications and the
number of points assigned to each factor shall be as follows.

(1) Where the principal project is a wastewater treatment
plant or collection system in which the facility’s hydraulic capacity
requires expansion or removal of extraneous flow, the project will
receive priority points according to the following considerations. A
project may receive points for only one of the considerations listed in
this section at subparagraphs A-E of this paragraph, whichever results
in the largest score.

(A) Where the wastewater treatment plant is at 90%
or greater of its permitted capacity on an annual average flow basis
as reported to the commission, or for plants which are permitted for
less than one mgd, three consecutive months of the past 12 months
as reported to the commission, the project will receive three points,
provided that the project directly or indirectly improves the capacity
problem at the facility.

(B) Where the wastewater treatment plant is at 75%
or greater but less than 90% of its permitted capacity on an annual
average flow basis as reported to the commission, or for plants which
are permitted for less than one mgd, three consecutive months of the
past 12 months as reported to the commission, the project will receive
two points, provided that the project directly or indirectly improves
the capacity problem at the facility.

(C) Where the wastewater treatment plant is at 65%
or greater but less than 75% of its permitted capacity on an annual
average flow basis as reported to the commission, or for plants less
than one mgd, three consecutive months of the past 12 months
as reported to the commission, the project will receive 1.5 points
provided that the project directly or indirectly improves the capacity
problem at the facility.

(D) Projects intended to remedy collection system
overflows under a schedule imposed by a court order, EPA admin-
istrative order, or commission enforcement order will receive three
points.

(E) Projects to expand an existing treatment facility,
permitted for no discharge, where no self-reporting flow data is
required to be reported to the commission will receive 1.5 points.

(2) Where the principal project is under a schedule
imposed by a court order, EPA administrative order, or commission
enforcement order, the project will receive one point.

(3) Where the principal project is required by permit to
meet a higher level of treatment at a future date or where the principal
project is a conversion to a no-discharge or partial reuse facility in
order to avoid a higher level of treatment, the project will receive 1.5
points.

(4) Where the principal project will provide service to an
unserved area, the project will receive 1.1 points. In addition, where
the applicant provides a finding from a public health official that a
nuisance dangerous to the public health and safety exists resulting
from water supply and sanitation problems in the area to be served
by the proposed project, the project will receive an additional three
points.
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(5) Where the principal project is to construct innovative
or alternative treatment or collection systems, the project will receive
one point.

(6) Where the principal project impacts stream segments
designated as "high priority" or where a total maximum daily load
(TMDL) analysis is underway or completed as identified in the current
approved State of Texas 303(d) List and where the principal project
will directly or indirectly mitigate the identified problem, the project
will receive 4 points.

(7) Where the principal project impacts stream segments
designated as "medium priority," as identified in the current approved
State of Texas 303(d) List, and where the principal project will
directly or indirectly mitigate the identified problem, the project will
receive three points.

(8) Where the principal project impacts stream segments
designated as "low priority," as identified in the current approved State
of Texas 303(d) List, and where the principal project will directly or
indirectly mitigate the identified problem, the project will receive two
points.

(9) Where the principal project impacts stream segments
designated as "threatened" as identified in the current approved State
of Texas 303(d) List, and where the principal project will directly or
indirectly mitigate the identified problem, the project will receive one
point.

(10) Where the principal project will result in removal
from serviceof oneor moreexisting wastewater treatment plants, thus
reducing the number of plant outfalls; or where the principal project
will result in delivery of flow to, or receipt of flow at a regional
facility, rather than create or continue use of a separate wastewater
treatment facility, the project will receive one point.

(11) Where the principal project is a project which
received a preliminary eligibility determination under §363.224 of
this title (relating to Capital Improvements Plan Option) prior to
the effective date of this chapter, received approval of plans and
specifications prior to September 1, 1998, and will receive funding
under the fiscal year 2000 intended use plan, the project shall receive
one point.

(c) Rating score. The rating score will be the sum of
the points assigned to the application under all criteria which are
applicable to the application.

(d) Tie-breaker. In the event more than one project as listed
in the intended use plan receives the same rating score, funding will
first be made available for the project in which the sewage treatment
plant is at the greatest percentage of its rated capacity as calculated
in paragraph (1)(A) of this subsection for projects improving plant
capacity. For any remaining ties funding will first be made available
to the applicant with the lowest annual per capita income.

(e) Abandoned facilities. Where the existing treatment
facilities will be abandoned and sewage diverted to a different
location, the diversion line will be given the rating score of the
treatment facilities to be abandoned.

§375.17. Intended Use Plan.

(a) Each fiscal year the board shall prepare an intended use
plan to meet the requirements of the Act, §606(c), and to assist the
board in its financial planning. The intended use plan will identify
projects anticipated to receive assistance from that year’s available
funds. The list of projects by priority ranking included in the intended
use plan may also serve as the project priority list required by the
Act.

(b) The process for listing projects in the intended use plan
will be as follows.

(1) Each year the executive administrator will provide
written notice and solicit project information from entities desiring to
receive funding commitments during the next fiscal year on the basis
of that year’ s intended use plan. The notice will include forms to be
used to submit information needed to rate the principal project and
the deadline by which rating information must be submitted in order
for projects to be rated and included in the intended use plan. The
required project information will include:

(A) information needed to rate the project;

(B) a description of the proposed facilities;

(C) the status of any required permit application,
including projected effluent limitations;

(D) the estimated total project cost;

(E) an estimated schedule for planning, design and
construction of the proposed project;

(F) a statement as to whether the applicant is under
enforcement by EPA or the commission; and

(G) such other information as may be requested by the
executive administrator.

(2) The required information must be submitted not later
than the deadline specified in the written notice to be included in
the draft intended use plan. Rating information submitted after the
deadline will not be accepted. Incomplete rating information forms
may prevent projects from being rated for inclusion in the intended
use plan.

(3) After a period of public review and comment, the
intended use plan will be presented for adoption to the board at a
regularly scheduled meeting.

§375.18. Administrative Cost Recovery.

(a) General. The board will assess charges for the purpose of
recovering administrative costs of all recipients of CWSRF financial
assistance who receive commitments after the effective date of this
section.

(b) Payment method. Recipients of loan commitments made
after the effective date of this section will utilize the payment method
as provided in subsection (c) of this section.

(c) Loan origination charge. A loan origination charge will
be assessed of the CWSRF loan amount, excluding the amount of the
origination charge. The loan origination charge is a one-time charge
that is due at the time of loan closing. The loan origination charge
may be financed as a part of the CWSRF loan.

(d) Administrative cost recovery fund. Charges collected
according to this section shall be deposited into the administrative
cost recovery fund.

(e) Use of funds. Monies deposited into the administrative
cost recovery fund shall be used only for administration of the
CWSRF Program, unless transferred pursuant to subsection (f) of
this section.

(f) Transfer of funds. Subject to subsection (e) of thissection,
the board may authorize transfer of funds from the administrative cost
recovery fund into the CWSRF program account to be used for any
purpose for which other funds in the CWSRF program account can
be used.
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(g) Investment of funds. Monies in the administrative cost
recovery fund shall be invested in authorized investments as provided
by board order, resolution, or rule. In the event of early payoff of
a loan, all remaining servicing charges calculated in this subsection
must be paid in full at the time of the payoff.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817882
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 3. Applications For Assistance
31 TAC §§375.31-375.42

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.31. Preapplication Conferences.
An applicant requesting information on financial assistance will make
an appointment with the staff of the board for a preapplication
conference. At a minimum, the preapplication conference should
be attended by a member of the governing body of the applicant, the
consulting engineer, and the financial advisor. The primary purposes
of the meeting are: to establish basic eligibility of the project and
applicant for financial assistance; to acquaint the applicant with the
general, legal, and fiscal requirements of an application for funding;
and to assist the applicant in completing an application.

§375.32. Required General Information.
An application shall be in the form and numbers prescribed by the
executive administrator. The applicant shall provide the following
information on all applications to the board for financial assistance:

(1) names, titles, and addresses for the applicant;

(2) names, titles, and addresses for the authorized official,
correspondent, or representative for the applicant and each participat-
ing political subdivision;

(3) names, titles, and addresses for the principal officers,
including the managing official of the applicant and each participating
political subdivision;

(4) names, titles, and addresses for the project engineer;

(5) names, titles, and addresses for the legal counsel
for the applicant. In an application for financial assistance which
envisions a contractual loan agreement or the purchase of the
applicant’s bonds by the board, the name and address of bond counsel
is also required (if other than legal counsel) and the name and address
of financial advisor or consultant;

(6) the authority of law under which the applicant was
created;

(7) a brief description of the project including, but not
limited to, the following:

(A) location;

(B) a comprehensive statement clearly demonstrating
the project need and timing of need in sufficient detail to support and
justify the project;

(C) the total estimated cost of the project; and

(D) source of the project’s water supply;

(8) source of funds and other information on the basis
of which the board can determine whether the state will recover its
investment;

(9) evidence that an application has been filed to obtain
appropriate permits or other authorization from the commission or
any other state or federal agency; and

(10) required general information regarding any existing
water conservation program, including but not limited to the follow-
ing:

(A) education and information programs;

(B) plumbing code standards for water conservation in
new construction;

(C) retrofit programs to improve water use efficiency
in existing buildings;

(D) conservation-oriented water rate structures;

(E) universal metering and meter repair and replace-
ment;

(F) leak detection and repair;

(G) drought contingency plans;

(H) ordinances and emergency procedures;

(I) water recycling and reuse; and

(J) water conserving landscaping.

§375.33. Required Legal Information.

In addition to any other information that may be required by the
executive administrator or the board, the applicant shall provide:

(1) a resolution from its governing body which shall:

(A) request financial assistance and identify the
amount of requested assistance;

(B) designate the authorized representative to act on
behalf of the governing body; and

(C) authorize the representative to execute the applica-
tion, appear before the board on behalf of the applicant, and submit
such other documentation as may be required by the executive ad-
ministrator or the board.

(2) a notarized affidavit from the authorized representative
stating that:

(A) for a political subdivision, the decision to request
financial assistance from the board was made in a public meeting
held in accordance with the Open Meetings Act (Government Code,
§551.001, et seq,);

PROPOSED RULES December 4, 1998 23 TexReg 12221



(B) the information submitted in the application is
true and correct according to best knowledge and belief of the
representative;

(C) the applicant has no litigation or other proceedings
pending or threatened against the applicant that would materially
adversely affect the financial condition of the applicant or the ability
of the applicant to issue debt; and

(D) the applicant will comply with all applicable
federal laws, rules, and regulations as well as the laws of this state
and the rules and regulations of the board.

(3) copies of any proposed or existing contracts for
consultant financial advisory, engineering, and bond counsel services
to be used by the applicant in applying for financial assistance or
constructing the proposed project. Contracts for engineering services
should include the scope of services, level of effort, costs, schedules,
and other information necessary for adequate review by the executive
administrator;

(4) a citation to the specific legal authority in the Texas
Constitution and statutes pursuant to which the applicant is autho-
rized to provide the service for which the applicant is receiving fi-
nancial assistance as well as the legal documentation identifying and
establishing the legal existence of the applicant as may be deemed
necessary by the executive administrator;

(5) if the applicant provides or will provide water supply
or wastewater collection and/or treatment service to another entity, the
applicant shall submit the actual or proposed agreements, contracts
or other legally binding instruments which establish this service
relationship;

(6) a description of all real property interests (sites,
easements, rights-of-way, or specific use permits) necessary for
construction of the project including:

(A) a statement explaining the status and means of
obtaining the property interests;

(B) certification that it has the necessary legal powers
and authority to obtain the property interests; and

(C) a copy of any proposed or existing lease or other
agreement transferring interests in any land acquired or to be acquired
for the project;

(7) if financing of the project will require contractual loan
agreement or the sale of bonds to the board payable either wholly or
in part from revenues of contracts with others, a copy of any actual or
proposed contracts under which applicant’s gross income is expected
to accrue. Before a loan is closed, an applicant shall submit executed
copies of such contracts to the executive administrator;

(8) if bonds to be sold to the board are revenue bonds
secured by a subordinate lien, a copy of the authorizing instrument
of the governing body in the issuance of the prior lien bonds shall be
furnished; and

(9) if a bond election is required by law to authorize the
issuance of bonds to finance the project, the executive administrator
may require applicant to provide the election date and election results
as to each proposition necessary for the issuance of the bonds to the
board as part of the application.

§375.34. Required Fiscal Information.

The applicant shall submit a statement of the total project costs
including the engineer’ s most current estimate of construction costs
itemized as to major facilities, land and right-of-way costs, and

engineering fees, as well as estimates of all legal fees, fees of
financial advisors and/or consultants, contingencies, and interest
during construction.

(1) The following information is to be furnished when the
applicant proposes to enter into a contractual loan agreement or to
sell bonds to finance the project, whether the purchasers are to be the
board or others than the board:

(A) citation of statutory authority for issuance;

(B) type of bonds (i.e., general obligation, revenue, or
combination). If revenues are to be pledged, state the source and
nature of such revenue;

(C) amount of the issue;

(D) full name of issue(s);

(E) approximate date of issue(s);

(F) proposed maturities; and

(G) details of option for prior payments.

(2) The applicant shall submit the amount and source of
any funds to be expended on the project.

(3) If the applicant is authorized by law to levy and collect
ad valorem taxes, give the following information:

(A) If such right and power have been exercised, give
the following information for each of the five preceding years:

(i) the assessed valuation of taxable property;

(ii) the ratio of assessed valuation to actual market
value in a specified year;

(iii) the maximum tax rate permitted by law per
$100 of assessed valuation;

(iv) the aggregate rate of all taxes levied and
aggregate amount in dollars of taxes collected;

(v) the total amount in dollars of taxes collected;
and

(vi) the distribution of tax rate as between interest
and sinking fund and other purposes.

(B) If applicant is newly created, or if it has never
exercised its taxing power, give the following information:

(i) the assessed valuation of taxable property if
valuations have been established, and if not, the estimated total
amount of the assessed valuation taxable property. Indicate whether
the figure represents actual valuation or an estimate; and

(ii) the maximum tax rate permitted by law per
$100 of assessed valuation.

(4) The applicant shall give details of any limitation
governing amount of bonded or general obligation debt which
applicant may incur.

(5) If applicant has bonds outstanding which are payable
wholly or in part from ad valorem taxes, the following information
shall be submitted:

(A) a completedescription of each such issue of bonds,
including title, date, interest rate, maturities, amount outstanding, and
prepayment options;
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(B) a consolidated schedule of future requirements
of principal and interest extended so as to reflect total annual
requirements; and

(C) a direct and overlapping debt statement.

(6) If the financing of the project will involve entering
into a contractual loan agreement or sale of bonds or other securities
payable wholly or in part from ad valorem taxes, the following
information shall be submitted:

(A) a schedule of proposed future maturities of prin-
cipal and interest of proposed bonds plus total maturities of any out-
standing bonds from paragraph (5)(B) of this subsection; and

(B) the rate of interest assumed in computing future
interest maturities on proposed bonds.

(7) If the project for which the CWSRF loan is desired
is for the purpose of extending, enlarging or improving an existing
system or facility, the following shall be submitted for each of the
five preceding years to the extent available:

(A) a comparative operating statement;

(B) a schedule of water and sewer rates or service
charges; and

(C) the number of customers or patrons of the system.

(8) The applicant shall provide a schedule of proposed
rates required for financing the project under consideration.

(9) If applicant has bonds outstanding which are payable
either wholly or in part from net revenues of a system or facility in
connection with which the current project is planned, the following
information shall be submitted:

(A) a complete description of each such issues of
bonds, including title, date, interest rate, maturities, amount outstand-
ing, and prepayment options; and

(B) a consolidated schedule of future requirements
of principal and interest extended so as to reflect total annual
requirements.

(10) If financing of the project will require entering into a
loan agreement or require the sale of bonds or other securities payable
either wholly or in part from net revenues of one or more facilities
or systems, the following information shall be submitted:

(A) a schedule of proposed future bonds plus total
maturities of any outstanding bonds referred to in subsection (9)(B)
of this section; and

(B) the rate of interest assumed in computing future
interest requirements on proposed bonds.

(11) The applicant shall provide a statement as to whether
or not there has been a default in the payment of items of matured
principal or interest and if so, give details.

(12) The applicant shall provide an annual audit of
financial report prepared by an independent auditor as of the close of
the preceding fiscal year, however, no audit is required if the applicant
has no operation history.

(13) Where the project envisions either contractual loan
agreement or the sale of revenue bonds, a schedule of the project
engineer’s estimate of future income and expense, showing the
estimated amount of net revenue to accrue in each year during the
life of any bonds to be issued.

§375.35. Required Environmental Review and Determination.

(a) Environmental assessments and impact statements.

(1) Relevance of impacts evidence. The board will
consider environmental, social, and economic impacts evidence as
relevant in any hearing or matter in which the board is directed by
law to consider such evidence or to determine that any proposed
action is or is not detrimental to the public interest or welfare.

(2) Filing of federal assessment or statement required.
If an agency of the federal government prepares or requires an
environmental assessment or an environmental impact statement to be
prepared, then the applicant shall file with the executive administrator
the assessment or the statement prepared or required by the federal
government, and a copy of the federal agency’s issued decision
document or permit in lieu of an environmental assessment prepared
in accordance with the guidelines set forth in subsection (b) of this
section.

(3) Environmental assessment guidelines. If the federal
government does not prepare or require an environmental assessment
or an environmental impact statement, and the project is not excluded
from formal environmental assessment in accordance with paragraph
(4) of this subsection, then an environmental assessment shall be
required of the applicant by the board and shall be prepared in
accordance with the guidelines set forth in subsection (b) of this
section.

(4) Exclusion from formal environmental assessment.

(A) Certain categories of projects have been shown
over time not to entail significant impacts on the quality of the
environment, and may be excluded from formal environmental
assessment requirements. These are categories of projects which
are directed toward minor rehabilitation, expansion or upgrade of
existing facilities, functional replacement of equipment, or toward
the construction of related facilities adjoining the existing facilities
that do not substantially increase the volume or loading of pollutants.
Examples include infiltration and inflow correction, rehabilitation
of existing equipment and structures, and the construction of small
structures on existing sites.

(B) Projects which can not be excluded from the
formal environmental assessment process are those which entail:

(i) the construction of new collection lines;

(ii) a new discharge or relocation of an existing
discharge;

(iii) a substantial increase in the volume or loading
of pollutants;

(iv) providing capacity for a population 30% or
greater than the existing population;

(v) known or expected impacts to cultural re-
sources, threatened or endangered species, or other environmentally
sensitive areas; or

(vi) the construction of facilities which are likely to
cause significant public controversy.

(C) Applicants who feel that their projects should be
excluded from the formal environmental assessment requirement
should consult with the board’ s staff early in the planning process in
order to get a decision regarding exclusion. If the executive admin-
istrator determines that a project should be excluded, he will provide
a description of the project and notice of his tentative determination
to state agencies having jurisdiction, including the Texas Antiquities
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Committee and Texas Parks and Wildlife Department, in order to
provide those agencies an opportunity to comment on the proposed
project. If a proposed project is excluded from the formal environ-
mental assessment requirement the executive administrator will base
his environmental determination upon the information provided in the
CWSRF engineering feasibility data.

(5) Executive administrator determination. The executive
administrator shall make an environmental determination based upon
the environmental information filed by the applicant in accordance
with the guidelines set forth in paragraph (4) of this subsection
or subsection (b) of this section, as appropriate, and giving full
consideration to the views and comments of other agencies and
affected persons. The executive administrator will document his
determination and present it, with any appropriate provisions, to the
board except as provided in subsection (b)(4)(A) of this section.

(6) Environmental assessment or impact statement sup-
plemented. Nothing in this subsection shall be construed to prohibit
supplementing an environmental assessment or impact statement with
additional evidence. Recognizing that a project may be altered af-
ter an environmental determination on the project has been made,
the executive administrator will provide, prior to approval, that the
loan application, contract documents, and related documents will be
examined for consistency with the environmental determination. If
inconsistencies are found that may entail environmental impacts sub-
stantially different from those addressed during the environmental
assessment supporting the earlier environmental determination on the
project, the executive administrator will require that additional infor-
mation be provided by the applicant, the environmental assessment
process be repeated consistent with this section, and/or the project be
modified to eliminate the potential for adverse impacts, as appropri-
ate.

(b) Guidelines for the preparation and review of environmen-
tal assessments.

(1) Introduction. These guidelines are not intended to
duplicate or replace effective guidelines of other agencies with
which the applicant may be required to comply due to funding
commitments or other statutory requirements for the planning, design,
construction, or operation of a project. The board shall accept
an environmental assessment or an environmental impact statement
prepared under the guidelines of another agency as evidence that
the potential environmental effects of a proposed project have been
adequately assessed in lieu of an environmental assessment prepared
in accordance with these guidelines, as long as the assessment or
statement adequately describes the project for which the applicant
is seeking financial assistance from the board. In most cases,
an environmental assessment prepared in accordance with these
guidelines will be sufficient to support board action on an application.
However, for projects which are notably extensive in scope or entail
potentially significant adverse environmental impacts, more detailed
and intensive environmental studies may be required. The applicant
should consult with the board staff early in the planning process in
order to determinethe scopeof theenvironmental assessment required
to support the application for financial assistance.

(2) The environmental assessment process. The environ-
mental assessment process should provide for a complete, system-
atic and objective identification and evaluation of the potential envi-
ronmental effects of a proposed project, and alternatives to it, such
that appropriate design changes and/or mitigative measures may be
prescribed and the environmental soundness of the project may be
demonstrated. This process is documented by an environmental as-
sessment, which is prepared by the applicant and serves as the basis

of an environmental review by the board. An environmental assess-
ment should be reasonably concise, yet sufficient in detail to fully
address the scope of the project, its social, economic and environ-
mental setting, and its potential beneficial and adverse impacts. The
assessment should show that a thorough and interdisciplinary evalua-
tion has been made, including the evaluation of feasible alternatives;
that the concerns of interested agencies and the affected public have
been considered; and, that the assessment has been relied upon in
planning the proposed project. The environmental assessment and
the CWSRF engineering feasibility data should be prepared concur-
rently (and at the discretion of the applicant may be bound together
in a single report) and reflect a coordinated effort to select an envi-
ronmentally sound project.

(A) A proposed project may have effects which are
adverse and/or beneficial. They may be direct or primary, and short-
term or long-term in duration, such as impacts commonly associated
with project construction. Other impacts may be more indirect, or
secondary, such as those commonly associated with development
accommodated or encouraged by the project.

(i) Examples of significant adverse impacts are
those which:

(I) degrade water quality;

(II) disturb or destroy historical or archeological
sites;

(III) destroy protected plant and animal species
and/or eliminate critical habitat;

(IV) disturb or destroy floodplains, wetlands, or
other environmentally sensitive areas;

(V) create or aggravate flood problems;

(VI) deteriorate air quality;

(VII) create or aggravate public health hazards;

(VIII) disrupt natural or cultural scenic views;
and

(IX) contribute to a series of related projects
that involve individually minor but collectively significant adverse
impacts.

(ii) Examples of significant beneficial impacts are
those which:

(I) maintain or enhance of water quality;

(II) protect or enhance springs, lakes, bays,
estuaries, and associated wetlands;

(III) encourage a rational balance between water
demands and resource availability;

(IV) foster sound economic growth and orderly
community development;

(V) eliminate public health hazards or other
environmental quality problems;

(VI) promote or enhance the conservation of
water, soil, forest, and coastal resources; and

(VII) encourage the efficient use and proper
management of natural resources, or recovery and beneficial use of
waste products.

(B) Proper application of the environmental assess-
ment process can help identify special structural and non-structural
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measures which may be taken during project design and/or construc-
tion to mitigate potentially significant adverse impacts or reduce them
to acceptable levels. Examples of mitigative measures include:

(i) special precautionary measures to provide for
public safety during facilities construction and/or operation;

(ii) special measures and/or facilities to reduce
potential air quality problems or noise nuisances during and after
project construction;

(iii) special measures to control erosion during and
after project construction;

(iv) selection of alternative project locations to
avoid archeological or historical sites, critical habitats, floodplains,
wetlands, or other environmentally or culturally sensitive areas;

(v) special measures to protect or re-establish native
vegetation to provide habitat for endemic species;

(vi) special measures to lessen adverse economic
impacts; and

(vii) special land use controls or other measures to
be implemented to lessen potential adverse secondary impacts of
development upon environmentally sensitive areas.

(C) The following public participation requirements
will apply.

(i) Prior to submission of an environmental assess-
ment, the applicant will be required to publish notice of the avail-
ability of the environmental assessment in a newspaper of general
circulation in the community to be served by the project. The notice
must specify the location(s) where the assessment will be available
for review and an address where written comments by the public may
be sent. A minimum of 30 days from the date of publication must
be provided as the period within which the public may review the
assessment and submit comments. The final environmental assess-
ment should include copies of all written comments and explain how
comments were addressed.

(ii) If the executive administrator determines that a
project is controversial, the applicant will be required to conduct a
public hearing to receive public comments regarding the project. No-
tice of the hearing shall be published by the applicant in a newspaper
of general circulation in the community to be served by the project
at least 30 days prior to the hearing. The notice shall provide a de-
scription of the project; specify the location, date, and time of the
hearing; specify the location(s) where the assessment will be avail-
able for review prior to the hearing; and provide an address where
written comments by the public may be sent. The final environmental
assessment should include a transcript of the public hearing, copies
of all written comments received and an explanation of how the com-
ments were addressed. The executive administrator shall not make an
environmental determination regarding a project until adequate doc-
umentation of the public participation process has been received by
the board.

(3) Specific guidelines for environmental assessments.
The environmental assessment shall include, at a minimum:

(A) a brief, complete explanation of the purpose and
need for the proposed project;

(B) a complete, concise description of the proposed
project and its costs;

(C) a description of the social and natural environment
of the planning area which would be affected directly or indirectly by

the proposed project, as the area exists prior to the project, including,
but not limited to:

(i) geological elements(topography, geology, caves,
faults, soils);

(ii) hydrological elements (surface water bodies,
ground water resources, aquifer recharge zones);

(iii) floodplains and wetlands;

(iv) climatic elements (precipitation, prevailing
winds, air quality);

(v) biological elements (major plant and animal
communities, protected species, critical habitats, natural areas, parks,
forests, wildlife refuges);

(vi) historical or archeological resources;

(vii) social and economic conditions (population,
financial condition, community needs); and

(viii) other programs and projects (highway, water
supply, and water quality projects, regional and local planning);

(D) a description of the alternatives considered during
the development of the proposed project and an explanation of
the evaluation of alternatives and how monetary and environmental
factors were considered in the selection of the proposed project;

(E) a description and evaluation of potential impacts
which may result from the proposed project upon the social, economic
and environmental resources of the affected area of the project, and an
explanation of how each potentially adverse impact can be avoided,
reduced to an acceptable level, or mitigated by structural and non-
structural measures;

(F) an identification of beneficiaries and non-
beneficiaries of the proposed project and an assessment of the public
acceptability of the project, its costs, and its potential environmental
impacts;

(G) a summary of comments obtained from and docu-
mentation of coordination with appropriate agencies (e.g., Texas An-
tiquities Committee, which considers potential impacts to historical
and cultural resources; Texas Parks and Wildlife Department, which
considers potential impacts to wetlands and threatened and endan-
gered species; Texas Natural Resource Conservation Commission,
which considers consistency with stream standards and water quality
management planning) and the affected public, an explanation of the
methods used to obtain this input, and a discussion of how specific
concerns were considered in the evaluation of alternatives and the
planning of the proposed project;

(H) a description of the potential adverse impacts
which cannot be avoided should the project be implemented;

(I) a description of the future of the environment
without the proposed project; and

(J) a description of the extent to which the project may
involve tradeoffs between short term environmental losses and long
term gains or vice versa.

(4) Review by the board.

(A) For projects using the pre-design funding option,
board staff will use preliminary environmental data provided by
the applicant, as specified in §375.39 of this title (relating to
Pre-Design Funding Option) and make a written report to the
executive administrator on known or potential significant social or
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environmental concerns. Subsequently, these projects must have
a favorable executive administrator’ s environmental determination
which is based upon a full environmental review during planning,
as provided under subparagraph (B) of this paragraph.

(B) Draft versions of the environmental assessment
and associated planning documents should be submitted to the board
in time to allow for an initial interdisciplinary review. Any deficien-
cies or problems will be presented to the applicant, who will resolve
any and all issues and prepare and submit the final environmental
assessment for consideration as part of the loan application. In cases
where an environmental assessment or environmental impact state-
ment prepared in accordance with the guidelines of another agency
has been submitted in place of an environmental assessment as de-
fined in these guidelines, the board’s staff will review it for complete-
ness and applicability. In cases where a decision has been made to
exclude a project from the formal environmental assessment process,
the board’s staff will base its review on the information provided
§375.36 of this title (relating to Engineering Feasibility Data). Based
upon this review, the board’s staff will make written recommenda-
tions regarding the environmental impacts of the project, including
any special concerns and proposed mitigative measures. The exec-
utive administrator will make a determination regarding the signifi-
cance of the environmental impacts of the project based upon these
guidelines and giving full consideration to the views and comments
of other agencies and affected persons. The executive administrator
will document his determination and present it, with any necessary
provisions, to the board. If the executive administrator determines
that the assessment is not adequate or that issues remain which war-
rant further consideration, the applicant will be requested to resolve
the issues or modify the project as necessary.

(C) When, after an environmental determination on a
project has been presented to the board, the project has been altered
to the extent that the environmental assessment process has been
repeated, the executive administrator will amend the determination
and, if appropriate, present it, with any necessary provisions, to the
board.

§375.36. Engineering Feasibility Data.

(a) Submittal of engineering feasibility data. The applicant
shall submit engineering feasibility data signed and sealed by a
professional engineer registered in the State of Texas. The data, based
on guidelines provided by the executive administrator, shall provide:

(1) description and purpose of the project;

(2) entities to be served and current and future population;

(3) the cost of the project;

(4) a description of innovative and conventional alterna-
tives considered and reasons for the selection of the project proposed;

(5) sufficient information to evaluate the engineering
feasibility; and

(6) maps and drawings as necessary to locate and describe
the project area. The executive administrator may request additional
information or data as necessary to evaluate the project.

(b) Nonpoint source applications. Applications for assistance
for nonpoint source pollution control projects must be consistent with
an approved nonpoint source management plan pursuant to the Act,
§319.

(c) Approval of engineering feasibility data. The executive
administrator will approve the engineering feasibility data after
confirming that the items listed in subsection(a) of this section

have been completed, the appropriate environmental determinations
have been completed in accordance with §375.35 of this title
(relating to Required Environmental Review and Determination) or
§375.214 of this title (relating to Required Environmental Review
and Determination), whichever is appropriate, and the loan recipient
has agreed to incorporate all mitigating measures directed by the
executive administrator.

(d) Changes to engineering feasibility data. If changes
occur in the project after approval of the engineering feasibility
data, the executive administrator may request additional engineering
and/or environmental information in order to ascertain that the
loan commitment and environmental determination continues to be
appropriate.

§375.37. Required Water Conservation Plan.

(a) The applicant, if not eligible for an exemption, shall
submit either with its application or separately under subsection (b)
of this section two copies of a water conservation plan for approval.
The executive administrator shall review all water conservation plans
submitted as part of an application for financial assistance for a
project, shall determine if the plans are adequate, and shall present
information to the board on the water conservation plan when the
application is considered by the board.

(b) An applicant may elect to submit the required water con-
servation plan after the board approves its application for assistance,
but before any funds are released. In such case, the applicant shall
submit theconservation plan to theexecutive administrator for review.
Theexecutive administrator shall makeapreliminary determination as
to whether the plan is adequate, and shall submit the plan to the board
for consideration. The board will approve, disapprove, or approve
with modifications the applicant’ s water conservation plan during an
open meeting. The board may revise the amount and conditions of its
financial commitment after considering the water conservation plan.

(c) The water conservation plan required under subsections
(a) or (b) of this section shall include an evaluation of the applicant’s
water and wastewater system and shall set goals to be accomplished
by water conservation measures. The plan shall include a long-term
water conservation plan and an emergency water demand management
plan. In addition to any elements deemed appropriate by the
applicant, the long-term plan shall include the following:

(1) measures to determine and control unaccounted for
water including universal metering of both customer and public
uses, periodic meter testing and repair, and distribution system leak
detection and repair;

(2) non-promotional retail water rate structures which do
not promote the excessive use of water by retail customers; and

(3) a continuing program of education and information
which provides water conservation information directly to each
residential, industrial and commercial customer annually, includes at
least one other type of annual educational water conservation activity,
and provides water conservation literature to new customers when
they apply for service.

(d) The board may not require an applicant to provide a water
conservation plan if the board determines an emergency exists, the
amount of financial assistance to be provided is $500,000 or less, or
implementation of a water conservation program is not reasonably
necessary to facilitate water conservation.

(1) An emergency exists when:

(A) a water system has failed, causing the health and
safety of the citizens served to be endangered;

23 TexReg 12226 December 4, 1998 Texas Register



(B) sudden, unforeseen demands are placed on a water
system (i.e., because of military operations or emergency population
relocation);

(C) a disaster has been declared by the governor or
president; or

(D) the Governor’s Division of Emergency Manage-
ment of the Texas Department of Public Safety has determined that
an emergency exists.

(2) The board shall review an application for which an
emergency is determined to exist six months after the board commits
to financial assistance, and also at the time of any extensions of the
loan commitment. If the board finds that the emergency no longer
exists, it may then require submission of a water conservation plan
satisfactory to the board, before making any further disbursements on
the commitments.

(3) Submission of a plan is not necessary to facilitate
water conservation if the applicant already has a program in effect
that meets the requirements of this section.

(e) If the applicant will util ize the project financed by the
board to furnish water services to another entity that in turn will
furnish the water services to the ultimate consumer, the requirements
for the water conservation plan may be met either through contractual
agreements between the applicant and the other entity providing for
establishment of a water conservation plan, which shall be included
in the contract at the earliest of the original execution, renewal
or substantial amendment of that contract, or by other appropriate
measures.

(f) The long-term water conservation plan may also include
other measures that the applicant deems appropriate. These may
include, but are not limited to, measures such as:

(1) codes and ordinances which require the use of water-
conserving technologies;

(2) measurement and control of excessive pressure in the
distribution system;

(3) ordinances to promote efficiency and avoid waste;

(4) commercial and residential conservation audits for
indoor and landscape water uses;

(5) plumbing fixture replacement and retrofit programs;

(6) recycling and reuse of reclaimed wastewater and/or
gray water; and

(7) other measures as may be applicable.

(g) The emergency demand management plan shall include
trigger conditions, demand management measures, initiation and
termination procedures, means of implementation, and measures to
educate and inform the public.

(h) The board will accept a water conservation plan deter-
mined by the commission to satisfy the requirements of 30 TAC
Chapter 288 (relating to Water Conservation Plans, Guidelines, and
Requirements).

§375.38. Review of Applications by the Executive Administrator.

(a) Review criteria for loans. The executive administrator
will review the applications and request any modifications or addi-
tional information as may be required for consistency with: §375.32
of this title (relating to Required General Information); §375.33 of
this title (relating to Required Legal Information); §375.34 of this title
(relating to Required Fiscal Information); §375.35 of this title (relat-

ing to Required Environmental Review and Determination); §375.36
of this title (relating to Engineering Feasibility Data); and §375.39 of
this title (relating to Pre-Design Funding Option). If at any time the
executive administrator determines that requested modifications or in-
formation is not being provided expeditiously by the applicant or that
the applicant is not proceeding expeditiously to seek a loan commit-
ment the executive administrator shall, after notice to the applicant,
return the application. The application will have to be resubmitted to
receive consideration for financial assistance.

(b) Review criteria for refinancing. The executive adminis-
trator shall review an application for refinancing of construction costs
and present it to the board only after confirming the following.

(1) All of the items in subsection (a) of this section have
been confirmed.

(2) The contract documents have been approved in accor-
dance with §375.62 of this title (relating to Approval of Contract
Documents).

(3) The executed contract documents have been submitted
and approved, if available.

(4) An inspection and, if necessary, appraisal of any com-
pleted work has been performed, the findings of which demonstrate
that the project is consistent with the board’s rules and all applicable
laws.

(5) The engineering feasibility data and environmental
review was completed in accordance with §375.36 of this title before
initiation of construction.

(6) Any other information requested by the executive
administrator has been provided.

§375.39. Pre-Design Funding Option.

(a) This loan application option will provide an applicant that
meets all applicable board requirements an alternative to secure loan
proceeds for planning, design or building costs associated with a
project. Under this option, a loan may be closed and funds released
to complete planning activities. If all required planning has been
completed and approved, design funds may also be released at the
time of closing and building funds will be escrowed. If planning
requirements have not been satisfied, design and building funds will
be escrowed and released in the sequence described in this section.
After planning and environmental review, the board may require the
applicant to make changes in order to receive the board’s approval
and proceed with the project. If the portion of a project associated
with funds in escrow cannot proceed, the loan recipient shall use the
escrowed funds to redeem bonds purchased by the board in inverse
order of maturity. General procedures and requirements for pre-
design funding are described in this section.

(b) The executive administrator may recommend to the board
the use of this section if, based on available information, there appear
to be no significant permitting, social, contractual, environmental,
engineering, or financial issues associated with the project. An
application for pre-design funding may be considered by the board
despite a negative recommendation from the executive administrator.

(c) Applications for pre-design funding must include the
following information:

(1) for loans including building cost, an engineering plan
of study which will include at minimum: a description and purpose
of the project; area maps or drawings as necessary to fully locate the
project area(s); a proposed project schedule; estimated project costs
and budget including sources of funds; current and future populations

PROPOSED RULES December 4, 1998 23 TexReg 12227



and projected flows; alternatives considered; and a discussion of
known permitting, social or environmental issues which may affect
the alternatives considered and the implementation of the proposed
project;

(2) contracts for engineering services;

(3) evidence that an approved water conservation plan
as required under §375.37 of this title (relating to Required Water
Conservation Plan) will be adopted prior to the release of loan funds;

(4) all information required in §375.32 of this title (relat-
ing to Required General Information), §375.33 of this title (relating
to Required Legal Information), and §375.34 of this title (relating to
Required Fiscal Information); and

(5) any additional information the executive administrator
may request to complete evaluation of the application.

(d) After board commitment and completion of all closing
and release prerequisites as specified in §375.71 of this title (relating
to Loan Closing) and §375.72 of this title (relating to Release of
Funds), funds will be released in the following sequence:

(1) for planning and permitting costs, after receipt of
executed contracts for the planning or permitting phase, and after
approval of a water conservation plan if still outstanding under
§375.37 of this title;

(2) for design costs, after receipt of executed contracts for
the design phase and upon approval of the engineering feasibility data
as specified in §375.36 of this title (relating to Engineering Feasibility
Data) and compliance with §375.35 of this title (relating to Required
Environmental Review and Determination); and

(3) for building costs, after issuance of any applicable per-
mits, and after bid documents are approved and executed construction
documents are contingently awarded.

(e) Board staff will use preliminary environmental data
provided by the applicant, as specified in subsection (c)(1) of this
section and make a written report to the executive administrator on
known or potential significant social or environmental concerns to
allow the executive administrator to make a recommendation to the
board on pre-design funding. Subsequently, these projects must have
a favorable executive administrator’ s recommendation which is based
upon a full environmental review during planning, as provided by
§375.35 of this title.

(f) Prior to the board’ s approval of release of funds for de-
sign, the executive administrator shall summarize the project’s envi-
ronmental review and shall inform the board of any environmentally
related special mitigative or precautionary measures recommended
for the project. The board may elect to affirm or alter the conditions
of the original commitment to the applicant or withdraw the commit-
ment to the applicant.

§375.40. Applicant Resolution and Financing Agreement.

(a) At the time the board initiates the process for sizing
a bond sale, an applicant needing funds shall submit a resolution
requesting inclusion in the board’s future bond sale. In order to be
included in a board bond sale, an applicant must submit a resolution
outlining its intent to utilize board financing and the timing at which
the loan will be closed.

(b) An applicant requesting $50 million or more in bond
proceeds or requesting a board bond sale be scheduled specifically
to address an applicant’s financing needs, shall execute a financing
agreement, the form of which will be provided by the development
fund manager at least 10 days prior to the pricing date of the board’s

bonds. In the event the financing agreement is not executed prior to
the pricing date, the applicant’ s request for funds at that time will not
be included in that bond sale. A financing agreement will include
performance obligations, closing language, maturities and interest
rates. The financing agreement will also provide for cancellation
by the applicant, associated payments to the board to compensate
for costs and loan origination risk and conditions under which the
development fund manager may extend or cancel the agreements.

§375.41. Rural Hardship Grants.

(a) An applicant for a loan for a project to benefit a rural
hardship community is eligible to receive a grant through the hardship
grants program for rural communities for an amount not to exceed
50% of the costs associated with planning, design, and construction
of treatment works and systems utilizing alternative technology.

(b) To be eligible for assistance under this section, the board
must determine that the project will improve public health or reduce
an environmental risk. An applicant for funding under this section
must provide, in addition to all other required application material,
documentation that, in the opinion of the executive administrator,
is sufficient to allow the board to make a determination under this
subsection.

(c) The executive administrator or his designated representa-
tive shall enter into agreements with applicants under this section for
the purpose of setting forth the terms and conditions of the grants.

(d) The grants awarded under this section shall be adminis-
tered according to this subchapter except for the following:

(1) grants are not subject to the administrative cost
recovery provisions of §375.18 of this title (relating to Administrative
Cost Recovery); and

(2) grants are not subject to the book entry closing or
DTC requirement provisions of §375.71 of this title (relating to Loan
Closing).

§375.42. Capital Improvements Plan Option.

(a) The capital improvements plan CWSRF loan processing
option will provide applicants an alternative to secure loan proceeds
for eligible projects under the applicant’ s capital improvements plan.
This option is a two-step loan processing method. First, an applicant
will provide applicable information to the board for preliminary el-
igibility determination under subsection (b) of this section. Second,
an applicant will submit a financial application in order to apply for
financing under subsection (d) of this section. Under the capital im-
provementsplan option, a loan may be closed: after bids areapproved
and prior to construction commencing as specified in §375.71 of this
title (relating to Loan Closing) and §375.72 of this title (relating to
Release of Funds); or utilizing the pre-design funding option as spec-
ified in §375.39 of this title (relating to Pre-Design Funding Option).
This capital improvements plan option may be used for the purpose
of reimbursement of system revenues and/or refinancing of interim
financing, including commercial paper expended for approved pro-
ject(s). General procedures and requirements for processing a loan
application under the capital improvements plan option are described
in subsections (b), (c) and (d) of this section.

(b) An applicant will request a preliminary eligibility deter-
mination from the board on the project(s) described in the applicant’s
capital improvements plan or similar document addressing capital im-
provement planning.

(1) The board’ s action of preliminary eligibility determi-
nation will:
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(A) authorize board staff to expend agency resources
to review and approve project documents as described in subsection
(c) of this section for the proposed capital improvements plan;

(B) establish that those portions of project(s) and costs
approved in the preliminary eligibility determination are eligible for
CWSRF financing provided that the requirements in subsection (c)
of this section are met; and

(C) acknowledge the applicant’s intention to construct
the project(s) in the capital improvements plan and to seek financial
assistance to finance, including refinancing all or part of, those
project(s).

(2) The board’ s action of preliminary eligibility determi-
nation will provide no financial commitment by the board to the
project(s) in the capital improvements plan.

(3) Requests for preliminary eligibility determination
must include:

(A) a capital improvements plan or similar information
which includes a description and purpose of the project(s), area maps
or drawings which adequately locate the project area(s), a proposed
project schedule, estimated project costs and sources of funds;

(B) a forecast of system cash flow, timing and approxi-
mate amount of financial assistance to be requested from the CWSRF,
and a description of any intention to use the CWSRF loan proceeds
to refinance existing interim debt obligations, including a description
of the debt obligations, interfund transfers or internal methods of fi-
nance;

(C) a discussion of known permitting, social or envi-
ronmental issues which may affect the alternatives considered and the
implementation of the proposed project and any environmental infor-
mation which may already be prepared pertaining to the proposed
project(s) included in the capital improvement plan or documentation
of environmental review of the proposed project(s) which may have
been required by another state or federal agency;

(D) a resolution of the applicant’s governing body re-
questing CWSRF preliminary eligibility determination from the board
and stating that the applicant will comply with all board rules and re-
quirements; and

(E) any additional information the executive adminis-
trator may request to complete eligibility evaluation of the capital
improvements plan.

(c) Procedures between board preliminary eligibility determi-
nation and before financial commitment are as follows.

(1) Prior to the initiation of construction of each project
included in the capital improvements plan which will be funded by
the board, the applicant will obtain from the executive administrator
approval of the engineering feasibility data as addressed in §375.36
of this title (relating to Engineering Feasibility Data), a favorable
environmental determination as addressed in §375.35 of this title
(relating to Required Environmental Review and Determination) or
§375.214 of this title (relating to Required Environmental Review and
Determination), whichever is applicable; approval of design plans
and specifications as addressed in §375.62 of this title (relating
to Approval of Contract Documents). Prior to the initiation of
construction, applicant will additionally submit to the executive
administrator bidding documents, including executed contracts for
the project.

(2) Theexecutive administrator will makeperiodic inspec-
tions of projects under §375.82 of this title (relating to Inspection
During Construction).

(3) The executive administrator will advise the board con-
cerning projects that involve major economic or administrative im-
pacts to the applicant resulting from environmentally-related special
mitigative or precautionary measures from an environmental assess-
ment under §375.35 of this title or as conditions in the environmental
determination required by §375.214 of this title as applicable.

(d) After the board’s preliminary eligibility determination
under subsection (b) of this section and after all requirements
under subsection (c) of this section have been met, any of the
project(s) included in the applicant’ s capital improvements plan may
beconsidered for acommitment for financial assistance. An applicant
must submit an application which includes the following:

(1) all applicable information required in §375.32 of this
title (relating to Required General Information), §375.33 of this title
(relating to Required Legal Information), and §375.34 of this title
(relating to Required Fiscal Information);

(2) a water conservation plan required by §375.37 of this
title (relating to Required Water Conservation Plan); and

(3) any additional information the executive administrator
may request to complete evaluation of the financial application.

(e) After board commitment and after completion of all
closing and release prerequisites specified in §375.39, §375.71, or
§375.72 of this title, funds will be released.

(f) The executive administrator may recommend to the board
the use of this section if, based on available information submitted
under subsection (b), (c) or (d) of this section, there appear to be no
significant permitting, social, environmental, engineering, or financial
issues associated with the project. Any request for preliminary
eligibility determination or financing under this option may be
considered by the board despite a negative recommendation from the
executive administrator.

(g) An applicant with outstanding commitments for financial
assistance for projects previously approved by the board or with
funds available from closed loans may utilize identified funds from
the outstanding commitments or closed loans for costs approved in
the preliminary eligibility determination when the requirements in
subsection (c) of this section have been met. If the applicant uses
this subsection, the board cannot guarantee that additional funds for
projects or work previously approved by the board will be available.
The applicant must submit a new request for additional financial
assistance in the event funds from outstanding commitments or
closed loans are utilized for projects in the preliminary eligibility
determination and additional funding is required to complete the
projects. The provisions of this subsection may not be used if
the previously committed or closed loans are backed by project-
specific revenues as opposed to system revenues or tax pledges of
the applicant.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817881
Suzanne Schwartz
General Counsel
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Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 4. Board Action on Applications
31 TAC §375.51, §375.52

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.51. Formal Action by the Board.
(a) Presentation to board. The executive administrator shall

present the application to the board after completing the review
pursuant to §375.38 of this title (relating to Review of Applications by
the Executive Administrator), and shall include comments concerning
the best method of making financial assistance available. Upon the
executive administrator’ s finding that the application is complete and
in order for board review, the application shall be placed on the
following month’s agenda for board consideration. The applicant
and other interested parties known to the board shall be notified of
the time and place of such meeting. Evidence and arguments both
for and against the granting of the application may be heard at such
meeting.

(b) Action by board. At the conclusion of the meeting to
consider the project, the board may resolve to approve, disapprove,
amend, or continue consideration of the application. The board shall
approve an application only if the board finds that in its opinion the
revenue or taxes or both revenue and taxes pledged by the applicant
will be sufficient to meet all obligations assumed by the applicant and
that the application and assistance applied for meet the requirements
of the federal act and state law.

(c) Commitment period. Loan approval action will include
specification of a commitment period, after which time the commit-
ment shall expire, unless extended by the board. The board may make
any changes in the original commitment at the time of the extension.

§375.52. Lending Rates.
(a) Procedure for setting fixed interest rates.

(1) The development fund manager will set fixed rates for
loans on a date that is:

(A) five business days prior to the adoption of the
political subdivision’ s bond ordinance or resolution; and

(B) not more than 45 days before the anticipated
closing of the loan from the board.

(2) After 45 days from the assignment of the interest rate
on the loan, rates may be extended only with the development fund
manager’s approval.

(b) Fixed rates. The fixed interest rates for loans under this
subchapter are set at rates 70 basis points below the fixed rate index
rates for borrowers plus an additional reduction under paragraph (1)
of this subsection, or if applicable, are set at the total basis points
below the fixed rate index for borrowers derived under paragraph (2)
of this subsection. Using individual coupon rates for each maturity of

proposed debt based on the appropriate index’s scale, the fixed rate
index rates shall be established for each uninsured borrower based
on the borrower’s market cost of funds as they relate to the Delphis
Hanover Corporation Range of Yield Curve Scales (Delphis) or the
90 index scale of the Delphis. For borrowers with either no rating or
a rating less than investment grade, the 90 index scale of the Delphis
will apply. The fixed rate index rates shall be established for each
insured borrower based on the higher of the borrower’s uninsured
fixed rate index scale or the Delphis 96 index scale.

(1) Under §375.18 of this title (relating to Administrative
Cost Recovery) an additional 25 basis points reduction will be used,
for total fixed interest rates of 95 basis points below the fixed index
rates for such borrowers.

(2) For borrowers filing applications on or after February
5, 1998 for loans with an average bond life in excess of 14 years or, at
the discretion of the board for borrowers filing applications on or after
February 5, 1998 for loans which have debt schedules less than 20
years and which produce a total fixed lending rate reduction in excess
of a standard loan structure (defined as a debt service schedule in
which the first year of the maturity schedule is interest only followed
by 20 years of principal maturing on the basis of level debt service),
the following procedures will be used in lieu of the provisions of
paragraph (1) of this subsection to determine the fixed lending rate
reduction.

(A) The interest rate component of level debt service
will be determined by using the 13th year coupon rate of the
appropriate index of the Delphis scales that corresponds to the 13th
year of principal of the standard loan structure and that is measured
from the first business day on the month the loan application will be
presented to the board for approval.

(B) Level debt servicewill be calculated using the 13th
year Delphis Scale coupon rate as described in subparagraph (A) of
this paragraph and the par amount of the loan according to a standard
loan structure. For a loan which has been proposed for a term of
years equal to a standard loan structure, the dates specified in the
loan application shall be used for interest and principal calculation.
For a loan which has been proposed for a term of years less than a
standard loan structure or longer than a standard loan structure, level
debt service will be calculated beginning with the dated date and
based upon theprincipal and interest datesspecified in theapplication,
and continuing for the term of a standard loan structure.

(C) A calculation will be made to determine how
much a borrower’s interest would be reduced if the loan had been
made according to the total fixed lending rate reduction provided
in paragraph (1) of this subsection and based upon the principal
payments calculated in subparagraph (B) of this paragraph.

(D) The board will establish a total fixed lending
rate reduction for the loan that will achieve the interest savings in
subparagraph (C) of this paragraph based upon the principal schedule
proposed by the borrower.

(c) Variable rates. The interest rate for variable rate loans
under this chapter will be set at a rate equal to the actual interest
cost paid by the board on its outstanding variable rate debt plus
31.5 basis points. Variable rate loans are required to be converted
to long-term fixed rate loans within 90 days of project completion
unless an extension is approved in writing by the development fund
manager. Within the time limits set forward in this subdivision,
borrowers may request to convert to a long-term fixed rateat any time,
upon notification to the development fund manager and submittal of
a resolution requesting such conversion. The fixed lending rate will
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be calculated under the procedures and requirements of subsections
(a) and (b) of this section.

(d) Adjustment of interest rate. The development fund
manager may adjust a borrower’s interest rate at any time prior to
closing as a result of a change in the borrower’s credit rating.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817880
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 5. Engineering Requirements
31 TAC §375.61, §375.62

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.61. Contract Documents.

An applicant shall obtain executive administrator approval of contract
documents, including engineering plans and specifications, prior to
receiving bids and awarding the contract. The applicant shall submit
three copies of contract documents; which shall be as detailed as
would be required for submission to contractors bidding on the work,
and which shall be consistent with the engineering feasibility data
submitted with the application. The contract documents must contain
the following:

(1) provisions assuring compliance with the board’s rules
and all relevant statutes;

(2) forms by which the performance and payment bonds
will be provided;

(3) provisions requiring the contractor to obtain and
maintain the appropriate insurance coverage;

(4) provisions providing for the applicant to retain a
minimum of 5.0% of the progress payments otherwise due to the
contractor until the building of the project is substantially complete
and a reduction in the retainage is authorized by the executive
administrator;

(5) a contractor’s act of assurance form to be executed by
the contractor which shall warrant compliance by the contractor with
all laws of the State of Texas and all rules and published policies of
the board;

(6) provisions giving authorized representatives of the
board access to all such construction activities, books, records,

documents and other evidence of the contractor for the purpose of
inspection, audit and copying during normal business hours; and

(7) any additional conditions that may be requested by the
executive administrator.

§375.62. Approval of Contract Documents.

(a) Approval. The executive administrator will approve the
contract documents if they:

(1) conform to the requirements listed in this subsection;

(2) are consistent with all relevant statutes, including the
Texas Water Code;

(3) pass a biddability, operability, and constructability
review by the executive administrator; and

(4) are consistent with the engineering feasibility data
and environmental determinations required by §375.35 of this title
(relating to Required Environmental Review and Determination) and
§375.36 of this title (relating to Engineering Feasibility Data).

(b) Advertisement for bids. The applicant shall obtain
authorization from the executive administrator before advertising for
bids on the project.

(c) Other approvals. The applicant shall obtain the approval
of the plans and specifications from each state and federal agency
having jurisdiction over the project. The executive administrator’s
approval of the contract documents does not relieve the applicant
of any liabilities or responsibilities with respect to the design,
construction, operation, or performance of the project.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817879
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 6. Prerequisites to Release of Funds
31 TAC §§375.71-375.73

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.71. Loan Closing.

(a) Instruments needed for closing. The documents which
shall be required at the time of closing shall include the following:

(1) evidence that requirements and regulations of all local,
state and federal agencies having jurisdiction have been met prior to
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release of building funds, including but not limited to permits and
authorizations;

(2) certified copy of the ordinances or resolutions adopted
by the governing body authorizing issuance of debt sold to the board
which has received prior approval by the executive administrator and
which shall have sections providing:

(A) that an escrow account, if applicable, shall be
created which shall be separate from all other funds and that:

(i) the account shall be maintained at an escrow
agent bank or maintained with the trust agent;

(ii) funds shall not be released from the escrow
account without written approval by the executive administrator;

(iii) the escrow account bank statements or trust
account statement will be provided on a monthly basis to the
development fund manager’s office; and

(iv) the escrow account will be adequately collat-
eralized as determined by the executive administrator sufficient to
protect the board’ s interest;

(B) that a construction fund shall be created which
shall be separate from all other funds of the applicant;

(C) that a final accounting be made to the board of
the total sources and authorized use of project funds and that any
surplus loan funds be used in a manner as approved by the executive
administrator;

(D) that an annual audit of the applicant, prepared in
accordance with generally accepted auditing standards by a certified
public accountant or licensed public accountant be provided annually
to the executive administrator;

(E) that the applicant shall fix and maintain rates
and collect charges to provide adequate operation, maintenance and
insurance coverage on the project in an amount sufficient to protect
the board’ s interest;

(F) that the applicant will implement any water con-
servation program required by the board until all financial obligations
to the state have been discharged;

(G) that the applicant shall maintain current, accurate
and complete records and accounts necessary to demonstrate compli-
ance with financial assistance related legal and contractual provisions;

(H) that theapplicant covenants to abide by the board’s
rules and relevant statutes, including the Texas Water Code, Chapter
15, subchapter J; and

(I) that the applicant, or an obligated person for
whom financial or operating data is presented, will undertake, either
individually or in combination with other issuers of the applicant’s
obligations or obligated persons, in a written agreement or contract
to comply with requirements for continuing disclosure on an ongoing
basis substantially in the manner required by Securities and Exchange
Commission (SEC) rule 15c2-12 and determined as if the board were
a Participating Underwriter within the meaning of such rule, such
continuing disclosure undertaking being for the benefit of the board
and the beneficial owner of the applicant’ s obligations, if the board
sellsor otherwise transferssuch obligations, and the beneficial owners
of the board’s bonds if the applicant is an obligated person with
respect to such bonds under rule 15c2-12;

(3) two copies of the applicant’s water conservation
program, including documentation of local adoption;

(4) unqualified approving opinions of the attorney general
of Texas and a certification from the comptroller of public accounts
that such debt has been registered in that office;

(5) unqualified approving opinion by a recognized bond
attorney acceptable to the executive administrator;

(6) executed escrow agreement entered into by the appli-
cant and an escrow agent bank or an executed trust agreement entered
into by the applicant and the trust agent satisfactory to the executive
administrator, in the event that construction funds are escrowed;

(7) evidence that the applicant shall maintain adequate
insurance coverage on the project in an amount adequate to protect
the board’ s interest;

(8) assurances that the applicant will comply with any
special conditions specified by the board’s environmental determina-
tion until all financial obligations to the state have been discharged;
and

(9) other or additional data and information, if deemed
necessary by the executive administrator.

(b) Certified transcript. At such time as available following
the final release of funds the applicant shall submit a transcript of
proceedings relating to the debt purchased by the board which shall
contain those instruments normally furnished a purchaser of debt.

(c) Refinancing construction loans. If the project includes
the refinancing of a loan, the applicant shall submit all of the items
specified in subsection (a) of this section and any records, assurances,
or appraisals concerning the construction of the project. Additionally,
the project must pass the executive administrator’ s inspection of the
project.

(d) Loan closing prior to completion of design. In the event
financial assistance is needed by the applicant to complete design
of a project without escrow of funds for building under §375.39
of this title (relating to Pre-Design Funding Option), the executive
administrator will so advise the board. The board at its option may
authorize the executive administrator to close the loan for planning
and design without requiring the submittals in subsection (a)(1) and
(6) of this section. However, the submittals in subsection (a)(1) of
this section will be required prior to delivery of funds for building
purposes. Applicants wishing to close prior to obtaining required
commission permits will be required to present documentation that
the required permits are expected to be issued.

(e) Loan closing for phased construction. The executive
administrator may determine it appropriate to close only a portion
of a loan for a phased construction project unless the applicant can
demonstrate the need for phased construction and that closing the
portion of the loan desired by the applicant is necessary to expedite
construction.

(f) Closing requirements. The applicant shall be required to
comply with the following closing requirements:

(1) all loans shall be closed in book-entry-only form;

(2) the applicant shall use a paying agent/registrar that is
a Depository Trust Company (DTC) participant;

(3) the applicant shall be responsible for paying all DTC
closing fees assessed to the applicant by the board’ s custodian bank
directly to the board’ s custodian bank; and

(4) the applicant shall provide evidence to the board that
one fully registered bond has been sent to the DTC or to the
applicant’s paying agent/registrar prior to closing.
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§375.72. Release of Funds.

(a) Release of funds for planning, design and permits. Prior
to the release of funds for planning, design, and permits, the political
subdivision shall submit for approval to the executive administrator
the following documents:

(1) a statement as to sufficiency of funds to complete the
activity;

(2) certified copies of each contract under which revenues
for repayment of the political subdivision’ s debt will accrue;

(3) executed consultant contracts relating to services pro-
vided for planning, design, and/or permits; and

(4) other such instruments or documents as the board or
executive administrator may require.

(b) Pre-design funding. The funds needed for the total
estimated cost of the engineering planning, and design cost if the
engineering feasibility data required under §375.36 of this title
(relating to Engineering Feasibility Data) has been approved, the cost
of issuance associated with the loan, and any associated capitalized
interest will be released to the loan recipient and the remaining funds
will be escrowed to the escrow agent bank or to the trust agent until
all applicable requirements in subsections (a) and (c) of this section
and §375.39 of this title (relating to Pre-Design Funding Option) have
been met.

(c) Release of funds for building purposes. Prior to the
release of funds for building purposes, the political subdivision shall
submit for approval to the executive administrator the following
documents:

(1) a tabulation of all bids received and an explanation for
any rejected bids or otherwise disqualified bidders;

(2) two executed original copies of each construction
contract the effectiveness and validity of which is contingent upon
the receipt of board funds;

(3) evidence that the necessary acquisitions of land,
leases, easements and rights-of-way have been completed or that the
applicant has the legal authority necessary to complete the acquisi-
tions;

(4) a statement as to sufficiency of funds to complete the
project;

(5) certified copies of each contract under which revenues
to the project will accrue;

(6) evidence that the project is consistent with plans, if
any, developed under theAct, §§205(j), 208, 303(e), 319 or 320 which
apply to the project receiving the financial assistance;

(7) an updated schedule of projected monthly reimburse-
ments for eligible project costs to be requested by the applicant
throughout the project funding period. Any eligible project costs
which will be paid by the applicant prior to receiving reimbursement
must be identified separately in this schedule; and

(8) other such instruments or documents as the board or
executive administrator may require.

(d) Release of funds for projects constructed through one or
more construction contracts. For projects constructed through one or
more construction contracts, the executive administrator may approve
the release of funds for all or a portion of the estimated project cost,
provided all requirements of subsection (c) of this section have been
met for at least one of the construction contracts.

(e) Escrow of funds. Theexecutive administrator may require
the escrow of an amount of project funding related to contracts which
have not met the requirements of subsection (c) of this section at the
time of loan closing.

§375.73. Movement of Funds Between Approved Projects.

If approved by the executive administrator, a borrower may transfer
remaining excess funds from one or more of the borrower’ s board-
approved projects under this chapter to other of the borrower’s
board-approved projects under this chapter only if the project to
which funds are being transferred has met all requirements imposed
on projects by §375.212 of this title (relating to Capitalization
Grant Requirements) and §375.35 of this title (relating to Required
Environmental Review and Determination). Applicants must comply
with any new requirements triggered by the transfer of funds.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817878
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 7. Building Phase
31 TAC §§375.81-375.87

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.81. Awarding Construction Contracts.

(a) The applicant shall be responsible for assuring that every
appropriate procedure and incidental legal requirement is observed
in advertising for bids and awarding the construction contract. Any
submittals waived by §375.71 of this title (relating to Loan Closing)
will be submitted to the executive administrator for approval prior to
awarding any construction contracts and releasing funds for building
purposes. The text of the construction contract shall not vary from the
text of theexecutive administrator-approved pro formadraft submitted
by the loan recipient.

(b) Prior to initiation of construction, the applicant shall
conduct a preconstruction conference on each significant construction
contract to address the contents of the executed contract documents
with the project engineer, prime contractor, and other appropriate
parties in attendance. The executive administrator shall be given at
least five days advance notice of the date, time, and location for the
preconstruction conference.

§375.82. Inspection During Construction.

After the construction contract is awarded, the applicant shall provide
for adequate inspection of the project by a registered professional
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engineer and require the engineer’s assurance that the work is
being performed in a satisfactory manner in accordance with the
approved plans and specifications, other engineering design or permit
documents, approved alterations, and in accordance with sound
engineering principles and construction practices. The executive
administrator is authorized to inspect the construction and materials
of any project at any time, but such inspection shall never subject the
State of Texas to any action for damages. The executive administrator
shall bring to the attention of the applicant any deviations from the
approved contract documents. The applicant and the project engineer
shall immediately initiate necessary corrective action.

§375.83. Alterations in Approved Contract Documents.

If after the executive administrator approvesengineering contract doc-
uments it becomes apparent that changes in such contract documents
are necessary or appropriate, a change order and justification there-
fore shall be submitted for approval, well in advance of the building
alteration when possible. The executive administrator may approve
and authorize a change, alteration, or variance in previously approved
engineering contract documents, including, but not limited to, addi-
tions or deletions of work to be performed pursuant to the contract,
if such change, alteration, or variance does not change, vary, or al-
ter the basic purpose or effect of a project, is not a substantial or
material alteration in the contract documents, and does not increase
the loan commitment of the board for the project. Any change, al-
teration, or variance in the previously approved contract documents
which involves an alteration in the basic purpose or effect of a pro-
ject, substantially or materially alters thepreviously approved contract
documents of the project, or which involves an increase in the loan
commitment of the board for the project, must be approved and au-
thorized by the board. If there is an immediate danger to life or
property, tentative approval of change orders may be secured from
the executive administrator via telephone and confirmed in writing.
A request for a change order should contain sufficient information,
with plans or drawings and cost estimates, to enable the executive
administrator to review the proposal. Engineering computations shall
be included if structural changes are involved. After approval of the
proposed alterations, copies of the approved change order shall be
forwarded to the project engineer. If commission approval of plans
for a wastewater treatment plant or other facility has been required,
commission approval also must be obtained before any substantial or
material alteration is made in those plans.

§375.84. Contractor Bankruptcy.

In the event of a contractor bankruptcy, any agreements entered
into with the bonding company, (other than the bonding company
serving as general contractor or fully bonding another contractor
acting as their agent), must be submitted for approval of the executive
administrator. The applicant shall be responsible for assuring that
every appropriate procedure and all legal requirements are observed
in advertising for bids and re-awarding a construction contract.

§375.85. Building Phase Submittals.

After a project is completed, the applicant shall receive from the
contractor a complete set of as-built drawings of the project.

§375.86. Retainage.

(a) Retainage withheld. Progress payments to the prime
contractor should be for no more than 95% of the actual work
completed at the time of the payment request.

(b) Partial release of retainage. If a project is substantially
complete, a partial release of the 5.0% retainage may be made by the
applicant with the approval of the executive administrator.

(c) Final release of retainage. After completion of construc-
tion and issuance of a certificate of approval by the development fund
manager, the final release of remaining retainage may be made.

§375.87. Disbursements and Outlay Reports.

Disbursements from the construction fund established by the applicant
will require approval by the executive administrator. Certified
requests for payment shall be submitted to the executive administrator
monthly. Upon approval by the executive administrator, funds may
be disbursed for authorized project costs. At the discretion of the
executive administrator, applicants whose projects are not funded
with federal grant funds will not be required to comply with this
section but will be required to submit outlay reports with appropriate
documentation on forms acceptable to the executive administrator.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817877
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 8. Post Building Phase
31 TAC §§375.101-375.105

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.101. Responsibilities of Applicant.

After the satisfactory completion of the project, the applicant shall
be held accountable by the board for the continued validity of
all representations and assurances made to the board. Continuing
cooperation with the board is required. To facilitate such cooperation
and to enable the board to protect the state’ s investment and the public
interest, the following provisions shall be observed.

(1) The executive administrator is authorized to inspect
the project and therecords of operation and maintenanceof the project
at any time. If it is found that the project is being improperly or
inadequately operated and maintained to the extent that the project
purposes are not being properly fulfilled or that integrity of the
state’ s investment is being endangered, the executive administrator
shall require the applicants to take corrective action.

(2) The executive administrator may request certified
copies of all minutes, operating budgets, monthly operating state-
ments, contracts, leases, deeds, audit reports, and other documents
concerning the operation and maintenance of the project in addition
to the requirements of the covenants of the bond indenture. The fi-
nancial assistance provided by the board is based on the project’s
economic feasibility, and the board shares the applicant’s desire to
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maintain this feasibility in the project’s operation and maintenance
at all times. The executive administrator shall periodically inspect,
analyze, and monitor the project’ s revenues, operation, and any other
information the board requires in order to perform its duties and to
protect the public interest.

(3) The applicant shall maintain debt service fund ac-
counts and all other fund accounts related to the CWSRF debt in
accordance with standards set forth by the Governmental Accounting
Standards Board.

(4) Applicants shall maintain an approved water conser-
vation program in effect until all financial obligations to the state have
been discharged and shall report annually to the executive administra-
tor on the implementation and status of required water conservation
programs for three years after the date of loan closing. If the exec-
utive administrator determines that the water conservation program
is not in compliance with the approved water conservation plan, the
political subdivisions shall continue to supply annual reports beyond
the three years until the executive administrator determines that defi-
ciencies in the plan have been resolved. Annual reports prepared for
the commission providing the information required by this subpara-
graph may be provided to the board to fulfill the board’ s reporting
requirements.

(5) Applicants which were required to implement mitiga-
tive measures as a result of the environmental review process shall
continue to comply with those measures.

(6) Should any information obtained by the executive ad-
ministrator indicate noncompliance with any agreements, the execu-
tive administrator shall require the political subdivision to take timely
corrective action. Failure to correct problems may be cause for re-
ferral to the Attorney General.

§375.102. Final Accounting.
Upon completion of the project and after the applicant submits the
final funds requisition, afinal accounting will bemade to theexecutive
administrator. The applicant will retain all CWSRF construction
records for three full state fiscal years following the submission of
the final funds requisition.

§375.103. Audits.
The executive administrator is authorized to conduct engineering and
financial audits of every project which is financed in whole or in
part by board financial assistance. Audits may be conducted on site
if necessary and board staff shall be provided access to all project
records necessary to complete such audit. The political subdivision
shall take actions to correct any items found to be in noncompliance
with agreements relating to board financial assistance.

§375.104. Certificate of Approval.
Upon certification from the political subdivision and project engineer
that the project was completed in accordance with approved plans and
specifications, the development fund manager shall issue a certificate
of approval that the work to be done under the contract has been
completed and performed in a satisfactory manner and in accordance
with sound engineering principles and practices.

§375.105. Final Release of Retainage.
After issuance of acertificateof approval, the final release of retainage
may be made.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817876
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Subchapter B. Provisions Pertaining to Use of
Capitalization Grant Funds

Division 1. Introductory Provisions
31 TAC §375.201

The new section is proposed under the authority of the Texas
Water Code, §§6.101 which provide the Texas Water Develop-
ment Board with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State and, specifically, the Clean Water SRF program.

The statutory provisions affected by the new section is Texas
Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.201. Scope of Subchapter.
Thesectionsof Subchapter B shall pertain to applicationsfor financial
assistance from the Clean Water State Revolving Fund that are needed
to satisfy the federal requirements for the state’ s receipt of federal
capitalization grant funds. Unless in conflict with the provisions of
this subchapter, the provisions of Subchapter A of this title (relating
to General Provisions) shall also apply to applications for financial
assistance under this subchapter.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817875
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 2. Program Requirements
31 TAC §§375.211-375.214

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.211. Capitalization Grant Application.
After the board approves the intended use plan and priority list, the
executive administrator shall submit these items with an application
for the capitalization grant for that fiscal year to the EPA.
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§375.212. Capitalization Grant Requirements.

(a) All projects which receive assistance from the fund and
will be constructed in whole or part with funds directly made
available by capitalization grants shall satisfy the following federal
requirements:

(1) National Environmental Policy Act of 1969, PL 91-
190;

(2) Archeological and Historic Preservation Act of 1974,
PL 93-291;

(3) Clean Air Act, 42 USC 7506(c);

(4) Coastal Barrier Resources Act, 16 USC 3501 et seq;

(5) Coastal Zone Management Act of 1972, PL 92-583,
as amended;

(6) Endangered Species Act, 16 USC 1531, et seq;

(7) Executive Order 11593, Protection and Enhancement
of the Cultural Environment;

(8) Executive Order 11988, Floodplain Management;

(9) Executive Order 11990, Protection of Wetlands;

(10) Farmland Protection Policy Act, 7 USC 4201 et seq;

(11) Fish and Wildlife Coordination Act, PL 85-624, as
amended;

(12) National Historic Preservation Act of 1966, PL 89-
665, as amended;

(13) Safe Drinking Water Act, §1424(e), PL 92-523, as
amended;

(14) Wild and Scenic Rivers Act, PL 90-542, as amended;

(15) Demonstration Cities and Metropolitan Development
Act of 1966, PL 89-754, as amended;

(16) Clean Air Act, §306 and Clean Water Act, §508, in-
cluding Executive Order 11738, Administration of the Clean Air Act
and the Federal Water Pollution Control Act with Respect to Federal
Contracts, Grants, or Loans;

(17) Age Discrimination Act, PL 94-135;

(18) Civil Rights Act of 1964, PL 88-352;

(19) PL 92-500, §13; Prohibition against sex discrimina-
tion under the Federal Water Pollution Control Act;

(20) Executive Order 11246, Equal Employment Oppor-
tunity;

(21) Executive Orders 11625 and 12138, Women’s and
Minority Business Enterprise;

(22) Rehabilitation Act of 1973, PL 93-112 (including
Executive Orders 11914 and 11250);

(23) Uniform Relocation and Real Property Acquisition
Policies Act of 1970, PL 91-646;

(24) Executive Order 12549, Debarment and Suspension;

(25) The Wilderness Act, 16 USC 1131 et seq.; and

(26) Environmental Justice, Executive Order 12898.

(b) Requirements for minority business enterprise/women’s
business enterprise/small businessenterprise/small business enterprise
in a rural area.

(1) Definitions. For the purposes of this subsection the
following definitions shall apply.

(A) Construction - Notwithstanding the provisions of
§375.2 of this title (relating to Definition of Terms), any contract or
agreement to provide the building, erection, alteration, remodeling,
improvement or extension of a CWSRF funded project.

(B) Contract - A written agreement between aCWSRF
recipient and another party and any lower tier agreement for equip-
ment, supplies, or construction necessary to complete the project.
Includes personal and professional services , agreements with con-
sultants, and purchase orders.

(C) Equipment - Tangible, nonexpendable personal
property having a useful life of more than one year and an acquisition
cost of $5,000 or more per unit.

(D) MBE - A minority business enterprise, a business
concern that is:

(i) at least 51% owned by one or more minority
individuals who are U. S. Citizens, or in the case of a publicly owned
business, at least 51% of the stock is owned by one or more minority
individuals who are U. S. Citizens; and

(ii) whose daily business operations are managed
and directed by one or more of the minority owners. Minority
individuals include Black Americans, Hispanic Americans, Native
Americans, Asian Pacific Americans or other groups whose members
have been found to be disadvantaged by the Small Business Act or
by the Secretary of Commerce under Executive Order 11625, §5.

(E) Prime contract - Any contract, agreement or other
action entered into by a CWSRF applicant to procure construction,
services, equipment or supplies.

(F) SBE - A small business enterprise, a business
concern, including its affiliate, that is independently owned and
operated, not dominant in the field of operation in which it operates,
and that is qualified as a small business by the Small Business
Administration.

(G) SBRA - A small business enterprise in arural area,
a small business concern that is located and conducts its principal
operations in a non-metropolitan county as delineated by the Small
Business Administration.

(H) Services - A contractor’ s time and efforts which
do not involve delivery of a specific end item other than documents
(e.g. reports, design drawings, specifications, etc.).

(I) Subcontract - Any contract, agreement or other
action to procure construction, services, equipment or supplies
between a prime contractor and any other business to supply such
goods or services for a CWSRF financial assistance action.

(J) Supplies - All tangible personal property other than
equipment.

(K) WBE - A women’ s business enterprise, a business
concern that is:

(i) at least 51% owned by one or more women, or
in the case of a publicly owned business, at least 51% of the stock is
owned by one or more women; and

(ii) whose daily business operations are managed
and directed by one or more of the women owners.
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(2) Affirmative action steps. Those steps necessary by
the applicant and the prime contractor to ensure that MBEs , WBEs,
SBEs and SBRAs are utilized when possible including:

(A) placing qualified MBEs, WBEs, SBEs and SBRAs
on solicitation lists;

(B) assuring that MBEs, WBEs, SBEs and SBRAs are
solicited whenever they are potential sources;

(C) dividing total requirements, when economically
feasible, into smaller tasks or quantities to permit maximum par-
ticipation by MBEs, WBEs, SBEs and SBRAs;

(D) establishing delivery schedules, where the require-
ment permits, which encourage participation by MBEs, WBEs, SBEs
and SBRAs;

(E) using the services and assistance of the Small
Business Administration and the Minority Business Development
Agency of the Department of Commerce; and

(F) requiring the prime contractor, if subcontracts are
to be let, to take the affirmative action steps listed in subparagraphs
(A) – (E) of this paragraph.

(3) Requirements for applicants.

(A) Pursuant to EPA policy and legal requirements,
a goal oriented system has been established to promote MBE and
WBE participation on all projects receiving funds from the CWSRF.
In addition, it is the intent that SBEs and SBRAs be afforded
the maximum practicable opportunity to participate in the CWSRF
financial assistance program.

(B) Prior to receiving a loan commitment the applicant
will submit an affirmative action plan on forms provided by the
board. The plan shall be signed by the authorized representative
of the applicant and shall contain estimates and/or actual amounts
of MBE and WBE participation in the categories of construction,
services, equipment, or supplies. Copies of any existing or proposed
MBE and WBE contracts should be attached.

(C) In all procurements, the applicant will undertake a
good faith effort to attract and utilize MBE, WBE, SBE and SBRA
participation. This must include, but not be limited to taking the six
affirmative action steps.

(D) In all procurements, the applicant will include
provisions in prime contracts requiring the prime contractors to
submit an affirmative action plan, and to undertake a good faith
effort to attract and utilize MBEs, WBEs, SBEs and SBRAs, through
subcontracts. This must include but not be limited to taking the
affirmative action steps described in paragraphs (2)(A)-(E) of this
subsection.

(E) As a condition to the release of funds or at any
other time contracts or subcontracts areentered into, theapplicant will
report MBE and WBE participation and will provide documentation
of good faith efforts on forms provided by board staff.

(F) The applicant and the prime contractor(s) will
maintain all records documenting required good faith efforts.

§375.213. Distribution of Funds.

(a) Notice of availability of funds. Because this subchapter
imposes requirements greater than those in Subchapter A of this
chapter (relating to General Provisions), the board generally provides
lower interest rates for projects funded under Subchapter B of this
chapter (relating to Provisions Pertaining to Use of Capitalization
Grant Funds). Theboard will limit funding under thissubchapter only

to that dollar amount of projects reasonably necessary to meet federal
requirements. The executive administrator, upon determining that it
is necessary to seek projects to be funded under the requirements of
this subchapter, will provide notice of availability of funds at a lower
interest rate in the annual intended use plan prepared in accordance
with this chapter. The executive administrator will also provide notice
by direct mail to political subdivisions with projects listed above the
funding line in the annual intended use plan. The notice shall invite
applications for the lower interest rate funds and shall specify the
approximate dollar amount of projects that the board intends to fund
through this chapter.

(b) Refundings. The board will not provide funding under
this chapter for refunding projects for which a loan has already been
closed.

(c) Method for distribution of funds. Applications from
applicants receiving a notice under subsection (a) of this section will
bepresented for board action on a first- come, first-served basis unless
a fund shortage exists.

(d) Funds shortage. A fund shortage is considered to exist
when on the first business day of the month of the board meeting
the cumulative amount of funds previously committed pursuant to
subsection (a) of this section, plus the amount of funds required to
fund all applications which are complete and ready for scheduling
for board action exceeds the amount of funds identified as available
for such funding in the notice under subsection (a) of this section.
Applications are considered to be complete and ready for board
action if they meet the requirements of §375.32 of this title (relating
to Required General Information), §375.33 of this title (relating to
Required Legal Information), and §375.34 of this title (relating to
Required Fiscal Information) and either both §375.35 of this title
(relating to Required Environmental Review and Determination) and
§375.36 of this title (relating to Engineering Feasibility Data) of this
title or §375.39 of this title (relating to Pre-Design Funding Option).

(e) Scheduling of applications. Applications which are ready
for scheduling for board action at the time a fund shortage occurs
will be presented for board action under this chapter as follows:

(1) first, applications for treatment works in the order of
their priority ranking in accordance with §375.16 of this title (relating
to Rating Process); and

(2) next, if additional funds are available, to applications
for implementing management programs for nonpoint source pollu-
tion under the Act, §319, and applications for developing and im-
plementing conservation and management plans under the National
Estuary Program under the Act, §320, in the order of the receipt of
completed applications.

(f) Utilization of available funds. Funds will be made
available to applicants under the provisions of subsections (c)-(e) of
this section in the order specified until available funds identified in
subsection (a) of this section, have been utilized. If fundsareavailable
under this subchapter for only part of an application, the remainder of
the project may be funded under the CWSRF interest rate associated
with loans under Subchapter A. Applications for projects for which
no funds are available under this subchapter will be considered under
Subchapter A, unless the applicant indicates it does not want to
proceed under such chapter.

§375.214. Required Environmental Review and Determination.

(a) General. Theapplicant’s preparation of theenvironmental
information and the executive administrator’s review and issuance
of a determination forms an integral part of the planning process
required of any potential applicant to the fund. There are three
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levels of environmental information required, varying according to
the nature and scope of the project and the environment in which it
is proposed. Correspondingly, the appropriate level of review will be
conducted by the board and formal determinations documenting the
review are issued. The categorical exclusion (CE) is directed toward
those applicants proposing only minor rehabilitation or functional
replacement of existing equipment. Although the environmental
information required is small, the proposed project must fit a narrow
range of criteria defined in paragraph (1)(A) of this subsection. The
CE must be revoked and an environmental information document
(EID) must be prepared if the project is subsequently modified so as
to exceed the limits of the criteria. The majority of applicants will
prepare an EID, developed in accordance with guidance available
from the board. In addition to a greater amount of information to
be supplied by the applicant, a public hearing must be held on the
proposed project and the determination, a finding of no significant
impact (FNSI), is also subject to public comment for a period no less
than 30 days following its issuance. All applicants whose proposed
projects do not meet the criteria for either a CE or environmental
impact statement (EIS) must prepare an EID. Although there are
other criteria involved, as described in paragraph (1)(C) of this
subsection and subsection (d)(3) of this section, an EIS is usually
required of those projects that are so major in scope or involve
such environmentally sensitive areas (i.e., floodplains, endangered
species habitat, etc.) that the proposed project may have significant
adverse social or environmental impacts. An EIS requires close
coordination and involvement of the board and other agencies in its
preparation and results in a record of decision (ROD). The board’s
staff shall endeavor to provide guidance as to the appropriate level
of environmental information to applicants during the pre-planning
process. All applicants are urged, however, to review the criteria and
contact the board’s staff, particularly if there is doubt as to the level of
environmental information that is appropriate to the proposed project.
Based on the environmental information and as required by the
provisionsof the Act, §602(b)(6) and §375.212 of this title (relating to
Capitalization Grant Requirements), the executive administrator will
conduct an independent and interdisciplinary environmental review
consistent with the National Environmental Policy Act (NEPA) of
all projects funded through the CWSRF. This review will further
insure that the proposed project will comply with the applicable local,
state, and federal laws and board rules relating to the protection and
enhancement of the environment. Based upon the staff’ s review, the
executive administrator will make formal determinationsregarding the
potential social and environmental impacts of the proposed project.
As necessary, the determinations will include mitigative provisions
recommended to be applied as a condition of receiving financial
assistance. Funds will not be released for building until a final
environmental determination has been made. Proposed projects using
the pre-design funding option will follow the environmental review
procedures described under paragraph (2)(C) of this subsection.

(1) Basic environmental determinations. There are three
basic environmental determinations that will apply to projects pro-
posed to be implemented with assistance from the fund. These are:
a determination to categorically exclude a proposed project from a
formal environmental review, a FNSI based upon a formal environ-
mental review supported by an EID, and a determination to provide
or not provide financial assistance based upon a ROD following the
preparation of an EIS. The appropriate determination will be based
on the following criteria.

(A) The CE determination applies to categories of
projects that have been shown over time not to entail significant
impacts on the quality of the human environment.

(i) Proposed projects which meet the following
criteria may be categorically excluded from formal environmental
review requirements.

(I) The proposed project is directed solely to-
ward minor rehabilitation of existing facilities, functional replacement
of equipment, or toward the construction of related facilities adjoin-
ing the existing facilities that do not affect the degree of treatment or
the capacity of the works. Examples include infiltration and inflow
correction, rehabilitation of existing equipment and structures, and
the construction of small structures on existing sites.

(II) The proposed project is in a community of
less than 10,000 population and is for minor expansions or upgrading
of existing treatment works or on-site disposal systems are proposed.

(ii) CE’ s will not be granted for proposed projects
that entail:

(I) the construction of new collection lines;

(II) a new discharge or relocation of an existing
discharge;

(III) a substantial increase in the volume or
loading of pollutants;

(IV) providing capacity for a population 30% or
greater than the existing population;

(V) known or expected impacts to cultural re-
sources, threatened or endangered species, or other environmentally
sensitive areas; or

(VI) the construction of facilities which will not
be, or apparently will not be, cost-effective or are likely to cause
significant public controversy.

(B) The FNSI will be based upon an environmental
review by the staff supported by an EID prepared by the applicant in
conformance with guidance developed by the executive administrator.
Based upon its review, the staff will prepare an environmental
assessment (EA) resulting in the issuance of either a FNSI or a public
notice that the preparation of an EIS will be required. All applicants
whose projects do not meet the criteria for either a CE or EIS will be
required to prepare an EID. The executive administrator’ s issuance
of a FNSI will be based upon an EA documenting that the potential
environmental impacts will not be significant or that they may be
mitigated without extraordinary measures.

(C) The ROD may only be based upon an EIS pre-
pared in conformance with the format and guidelines described in
subsection (b)(3) of this section. An EIS will be required when the
executive administrator determines any of the following:

(i) the proposed project will significantly affect the
pattern and type of land use or growth and distribution of the
population;

(ii) the effects of a proposed project’s construction
or operation will conflict with local or state laws or policies;

(iii) the proposed project may have significant ad-
verse impacts upon:

(I) wetlands;

(II) floodplains;

(III) threatened and endangered species or their
habitats; and
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(IV) cultural resources including parklands, pre-
serves, other public lands, or areas of recognized scenic, recreational,
agricultural, archeological, or historic value;

(iv) the proposed project will displace population
or significantly alter the characteristics of existing residential areas;

(v) the proposed project may directly or indirectly
(e.g., through induced development) have significant adverse effect
upon local ambient air quality, local noise levels, surface and ground
water quantity or quality, fish, shellfish, wildlife or their natural
habitats;

(vi) the proposed project may generate significant
public controversy; or

(vii) the treated effluent will be discharged into a
body of water where the present classification is being challenged as
too low to protect present or recent uses, and the effluent will not be
of sufficient quality to meet the requirements of those uses.

(2) Other determinations that are required of the board.

(A) Recognizing that a project may be altered at some
time after an environmental determination on the proposed project
has been issued, the executive administrator will provide that, prior to
approval of the alterations, the contract documents, loan application,
or related documents will be examined for consistency with the
environmental determination. If minor inconsistencies are found and
the amended project will not entail adverse environmental impacts
different from those previously identified, the project may be allowed
to proceed without additional formal environmental review. When
substantive inconsistencies are found or new adverse environmental
impacts may result, the executive administrator will revoke a CE
and require the preparation of an EID or an EIS, consistent with the
criteria of subsection (a)(1) of this section, or require the preparation
of amendments to an EID or supplements to an EIS, as appropriate.
Based upon the staff’s review of the amended project, the executive
administrator will:

(i) reaffirm the original environmental determina-
tion through the issuance of a public notice or statement of finding;

(ii) issue a FNSI when a CE has been revoked, or
issue a public notice that the preparation of an EIS will be required;

(iii) issue an amendment to a FNSI, or revoke a
FNSI and issue a public notice that the preparation of an EIS will be
required; or

(iv) issue a supplement to a ROD, or revoke the
ROD and issue a public notice that financial assistance will not be
provided.

(B) When five or more years have elapsed between the
last environmental determination and the submittal of an application
to the fund, the executive administrator will re-evaluate the proposed
project, environmental conditions and public views, and prior to
presentation of the application to the board, proceed in accordance
with subparagraph (A) of this paragraph.

(C) For projects using the pre-design funding option,
board staff will use preliminary environmental data provided by
the applicant, as specified in §375.39 of this title (relating to
Pre-Design Funding Option), and make a written report to the
executive administrator on known or potential significant social or
environmental concerns before an application for pre-design funding
is taken to the board. Prior to release of funds for design, these
projects must have approval by the board after the appropriate level

of environmental review has been conducted during planning, as
provided under this section.

(3) Other determinations that are available to the board.

(A) The executive administrator may adopt previous
environmental determinations issued by the EPA and other federal
agencies whose determinations may be considered to be current
and applicable under the environmental review requirements of this
section. In so doing, the executive administrator will insure that
all mitigative measures specified in the previous determinations are
applied as conditions of the loan agreement and that such adoption
will be consistent with the requirements of these rules. The executive
administrator will adopt the previous determination by means of a
statement of findings, when the proposed project and its previous
determination are to be adopted without substantial modifications, or
in a FNSI which will explain modifications to the proposed project,
potential environmental impacts identified during an environmental
review, and any mitigative measures proposed in addition to those
included in the federal environmental determination to be adopted.

(B) In order to better inform the public, the executive
administrator may issue a statement of findings to interested agencies
and public groups describing the outcome of a mitigative condition
required by an environmental determination.

(b) Required environmental information. A minimum of
three copies of all information required in this subsection shall be
submitted to the executive administrator.

(1) Applicants seeking a CE for their proposed projects
will provide the executive administrator with sufficient documentation
to demonstrate compliance with the criteria of subsection (a)(1)(A)
of this section. At a minimum, this will consist of:

(A) a brief, complete description of the proposed
project and its costs;

(B) a statement indicating that the project is cost-
effective and that the applicant is financially capable of constructing,
operating and maintaining the facilities; and

(C) a plan map or maps of the proposed project
showing:

(i) the location of all construction areas,

(ii) the planning area boundaries, and

(iii) any known environmentally sensitive areas.

(2) An EID must be submitted by those applicants whose
proposed projects do not meet the criteria for a CE and for which the
executive administrator has made a preliminary determination that an
EIS will not be required. The executive administrator will provide
guidance on both the format and contents of the EID to potential
applicants prior to initiation of planning.

(A) At a minimum, the contents of an EID will
include:

(i) the purpose and need for the project;

(ii) the environmental setting of the proposed pro-
ject and the future of the environment without the project;

(iii) the alternatives to the project as proposed and
their potential environmental impacts;

(iv) a description of the proposed project;

(v) the potential environmental impacts of the pro-
ject as proposed including those which cannot be avoided;
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(vi) the relationship between the short term uses of
man’ s environment and the maintenance and enhancement of long
term productivity;

(vii) any irreversible and irretrievable commitments
of resources to the proposed project;

(viii) a description of public participation activities
conducted, issues raised, and changes to the project which may be
made as a result of the public participation process; and

(ix) documentation of required public participation
activities and coordination with appropriate governmental agencies.

(B) Prior to the applicant’s adoption of the engineering
feasibility data, the applicant will hold a public hearing on the
proposed project and the EID, and provide the executive administrator
with a verbatim transcript of the hearing. The executive administrator
will provide guidance to the applicant regarding the contents of the
hearing notice and of the hearing. The hearing will be advertised at
least 30 days in advance in a local newspaper of general circulation.
Notice of the public hearing and availability of the documents also
will be sent at least 30 days in advance of the public hearing to
all local, state, and federal agencies and public and private parties
that may have an interest in the proposed project. Included with the
transcript will be a list of all attenders, any written testimony, and the
applicant’s responses to the issues raised.

(C) The applicant will provide copies of the EID to all
federal, state, and local agencies and others with an interest in the
proposed project. The executive administrator will provide guidance
to the applicant regarding coordination requirements.

(3) The format of an EIS will encourage sound analysis
and clear presentation of alternatives, including the no action alterna-
tive and the preferred alternative, and their environmental, economic,
and social impacts. The following format must be followed by the
applicant unless the executive administrator determines there arecom-
pelling reasons to do otherwise:

(A) a cover sheet identifying the applicant, the pro-
posed project(s), the program through which financial assistance is
requested, and the date of publication;

(B) an executive summary consisting of a 10 to 15
page precis of the critical issues of the EIS in sufficient detail that
the reader may become familiar with the proposed project and its
cumulative effects. The summary will include:

(i) a description of the existing problem;

(ii) a description of each alternative;

(iii) a listing of each alternative’ s potential environ-
mental impacts, mitigative measuresand any areas of controversy; and

(iv) any major conclusions;

(C) the body of the EIS, which will contain the
following information:

(i) a complete and clear description of the purpose
and need for the proposed project and objectives;

(ii) a balanced description of each alternative con-
sidered by the applicant. The descriptions will include the size and
location of the facilities and pipelines, land requirements, operation
and maintenance requirements, and construction schedules. The al-
ternative of no action will be discussed and the applicant’s preferred
alternative(s) will be identified. Alternatives that were eliminated

from detailed examination will be presented with the reasons for their
elimination;

(iii) a description of the alternatives available to the
board including:

(I) providing financial assistanceto theproposed
project;

(II) requiring that the proposed project be mod-
ified prior to providing financial assistance to reduce adverse envi-
ronmental impacts, or providing assistance with conditions requiring
the implementation of mitigative measures; and

(III) providing no financial assistance;

(iv) a description of the alternatives available to
other local, state, and federal agencies which may have the ability
to issue or deny a permit, provide financial assistance, or otherwise
effect or have an interest in any of the alternatives; and

(v) a description of the affected environment and
environmental consequences of each alternative. The affected
environment on which the evaluation of each alternative will be
based includes, as a partial listing, hydrology, geology, air quality,
noise, biology, socioeconomics, land use, and cultural resources of
the planning area. The executive administrator will provide guidance,
as necessary, to the applicant regarding the evaluation of the affected
environment. The discussion will present the total impacts of each
alternative in a manner that will facilitate comparison. The effects
of the no action alternative must be included to serve as a baseline
for comparison of the adverse and beneficial impacts of the other
alternatives. A description of the existing environment will be
included in the no action section to provide background information.
The detail in which the affected environment is described will
be commensurate with the complexity of the situation and the
significance of the anticipated impacts.

(4) The draft EIS will be provided to all local, state and
federal agencies and public groups with an interest in the proposed
project and be made available to the public for review. The final EIS
will include all objections and suggestions made before and during
the draft EIS review process, along with the issues of public concern
expressed by individuals or interested groups. The final EIS must
include discussions of any such comments pertinent to the project or
the EIS. All commentors will be identified. If a comment has led to
a change in either the project or the EIS, the reason should be given.
The board’ s staff will always endeavor to resolve any conflicts that
may have arisen, particularly among permitting agencies, prior to the
issuance of the final EIS. In all cases, the comment period will be no
less than 45 days.

(5) Material incorporated into an EIS by reference will
be organized to the extent possible into a supplemental information
document and be made available for public review upon request. No
material may be incorporated by reference unless it is reasonably
available for inspection by interested persons within the comment
periods specified in subsection (b)(4) of this section.

(6) Preparation of theEIS will bedone, at thediscretion of
the executive administrator: directly by its own staff; by consultants
to the board; or by a consultant, contracted by the applicant subject
to approval by the executive administrator. In the latter two cases, the
consultantswill be required to execute adisclosure statement prepared
by the executive administrator signifying they have no financial or
other conflicting interest in the outcome of the project. When an EIS
is prepared by contractors, either in the service of the applicant or
the board, the executive administrator will independently evaluate the
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EIS prior to issuance of the ROD and take responsibility for its scope
and contents. The board staff who undertake this evaluation will be
identified under the list of preparers along with those of the contractor
and any other parties responsible for the content of the EIS.

(7) The following public participation requirements are
the minimum allowable to the applicant and the board.

(A) Upon making the determination that an EIS will
be required of a proposed project, the executive administrator will
publish in the Texas Register and distribute a notice of intent to
prepare an EIS.

(B) As soon as possible after the notice of intent has
been issued, the executive administrator will convene a meeting of
the affected federal, state, and local agencies, the applicant, and other
interested parties to determine the scope of the EIS. A notice of
this scoping meeting may be incorporated into the notice of intent or
prepared and issued separately. In no case will the notification period
be less than 45 days. As part of the scoping meeting the board will,
at a minimum:

(i) determine the significance of issues and the
scope of those significant issues to be analyzed in depth in the EIS;

(ii) identify the preliminary range of alternatives to
be considered;

(iii) identify potential cooperating agencies and
determine the information or analyses that may be needed from
cooperating agencies or other parties;

(iv) discuss the method for EIS preparation and the
public participation strategy;

(v) identify consultation requirements of other laws
and regulations; and

(vi) determine the relationship between the prepara-
tion of the EIS and the completion of the engineering feasibility data
and any necessary arrangements for coordination of the preparation
of both documents.

(C) Following the scoping process, the executive ad-
ministrator will begin the identification and evaluation of all poten-
tially viable alternatives to adequately address the range of issues
developed in the scoping. A summary of this, including a list of
the significant issues identified, will be provided to the applicant and
other interested parties.

(D) Thedraft EIS will be thesubject of a formal public
hearing and any other public participation activities determined to be
appropriate during the scoping process. Both the draft EIS and final
EIS will be distributed and made available for public review in a
fashion consistent with the requirements of subsection (b)(2)(B) of
this section except that theadvertisement period for the public hearing
and comment periods for the draft EIS and final EIS will be no less
than 45 days. The executive administrator will publish, in the Texas
Register and a newspaper(s) of general circulation in the project area,
a notice of availability of the EIS giving locations at which it will
be available for public review at least 45 days prior to making any
environmental determination.

(c) Environmental review.

(1) When the executive administrator has determined that
an applicant’s proposed project may be excluded from a formal
environmental review or has determined that a CE is to be rescinded,
the executive administrator will prepare a public notice of the
determination and the availability of supporting documentation for

public inspection. The notice will be published in a local newspaper
of community-wide circulation by the applicant. The executive
administrator, concurrent with the publication, will distribute the
notice to all interested parties.

(2) An environmental review of the proposed project, sup-
ported by the applicant’ s EID, will be conducted by the executive
administrator to determine whether any significant impacts are antic-
ipated and whether any changes may be made in the proposed pro-
ject to eliminate significant adverse impacts. As part of this review,
the executive administrator may require the applicant to submit ad-
ditional information or undertake additional public participation and
coordination to support the environmental determination. Based on
the environmental review, the executive administrator will prepare an
EA, describing:

(A) the purpose and need for the proposed project;

(B) the proposed project, including its costs;

(C) the alternativesconsidered and the reasonsfor their
rejection or acceptance;

(D) the existing environment;

(E) any potential adverse impacts and mitigative mea-
sures; and

(F) any proposed conditions to the provision of finan-
cial assistance and any means provided for the monitoring of com-
pliance with the conditions.

(3) Based upon this EA, the executive administrator will
issue a FNSI or issue a notice of intent to prepare an EIS. The FNSI
will include a brief description of the proposed project, its costs,
any mitigative measures proposed for the applicant as a condition
of its receipt of financial assistance, and a statement to the effect
that comments supporting or disagreeing with the FNSI may be
submitted for consideration by the board. The EA will be attached
to the FNSI when mitigative measures are specified by conditions of
the financial assistance. The FNSI will be distributed to all parties,
governmental entities, and agencies that may have an interest in the
proposed project. No action regarding approval of the engineering
feasibility data will be taken by the executive administrator for at
least 30 days after the issuance of the FNSI. Additionally, except
for projects utilizing the pre-design option under §375.39 of this title
(relating to Pre-Design Funding Option), no funds for building will
be released for at least 30 days after the issuance of the FNSI. For
projects utilizing the pre-design option, approval of the release of
funds for planning will be made prior to the issuance of the FNSI,
but no approval for release of funds for design or building will be
made until at least 30 days after the issuance of the FNSI.

(4) Except for projects utilizing pre-design funding under
§375.39 of this title (relating to Pre-Design Funding Option), the
executive administrator will prepare a concise public ROD following
the public hearing on the draft EIS and the comment period on the
final EIS and before the decision to approve the CWSRF engineering
plan or to provide or deny financial assistance to the proposed project.
The ROD will describe those mitigative measures to be taken which
will make the selected alternative environmentally acceptable. For
projects utilizing the pre-design funding option under §375.39 of this
title (relating to Pre-Design Funding Option), the ROD shall be made
prior to the board’s approval of the release of funds for design.

(d) Application of other laws and authorities. In addition to
the requirements of state law and rules, the Act, and the NEPA,
the board must, as required by the initial guidance for the state
water pollution control revolving fund and the capitalization grant
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agreement, insure that each project proposed to receive CWSRF
financial assistance complies with the following federal laws and
authorities respecting the human environment: the Archeological and
Historic Preservation Act of 1974, Public Law 93-191; the Historic
Sites Act; the Clean Air Act, 42 United States Code 7506(c); the
Coastal Barrier Resources Act, 16 United States Code 3501 et seq.,
the Coastal Zone Management Act of 1972, Public Law 92-583,
as amended; the Endangered Species Act, 16 United States Code
1531 et seq.; Executive Order 11953, Protection and Enhancement
of the Cultural Environment; Executive Order 11988, Floodplain
Management; the Flood Disaster Protection Act of 1973, Public Law
93-234; Executive Order 11990, Protection of Wetlands; the Farmland
Protection Policy Act, 7 United States Code 4201 et seq.; the Fish
and Wildlife Coordination Act, Public Law 85-624, as amended; the
National Historic Preservation Act of 1966, Public Law 89-665, as
amended; the Safe Drinking Water Act, §1424(e), Public Law 92-
523, as amended; and the Wild and Scenic Rivers Act, Public Law
90-542, as amended. Because particular federal and/or state agencies
are charged with the enforcement of or permitting under many of
these laws and authorities, the executive administrator will provide
guidance to applicants to thefund regarding consultation requirements
and will encourage proper coordination of project planning with
the appropriate agencies. Because of their complexity and critical
importance to the board’ s administration of the fund, the board has
adopted the following sections to effect proper compliance with
the requirements of the Flood Disaster Protection Act of 1973,
the Coastal Barrier Resources Act, and Executive Order 11988,
Floodplain Management.

(1) The board will not provide financial assistance from
the CWSRF for any project element that is proposed to be constructed
in a floodplain when the applicant’ s community is sanctioned
by the Federal Emergency Management Agency (FEMA) in its
administration of the National Flood Insurance Program, pursuant
to the requirements of the Flood Disaster Protection Act of 1973,
Public Law 93-234.

(2) The board will not provide financial assistance from
the fund to any entity proposing construction in or extension or
expansion of sewerage service into any area within theCoastal Barrier
Resources System other than those permitted by the Coastal Barrier
Resources Act, 16 United States Code 3501 et seq.

(3) Pursuant to the requirements of Executive Order
11988, the board will avoid direct and indirect support of development
in floodplains wherever there is a practicable alternative. Therefore,
both to preserve the significant natural functions and values of
floodplains and to protect human health and safety.

(A) The board may provide financial assistance from
the fund for the transportation or treatment of wastewater generated
in a floodplain only when the proposed project will provide service
to:

(i) areas of existing development in a floodplain;

(ii) facilities such as marinas which, by their nature,
must be located in floodplains;

(iii) areas of projected growth if an EID demon-
strates that the proposed development will be consistent with FEMA’s
floodplain management criteria for flood prone areas(40 Code of Fed-
eral Regulations 60.3) and will have no significant impacts on natural
functions and values of floodplains; and

(iv) areas of projected growth if an EIS demon-
strates that there is no practicable alternative to such growth, that
such growth will be consistent with the floodplain management cri-

teria cited in clause (iii) of this subparagraph and that the benefits of
such growth outweigh its costs to the natural functions and values of
the effected floodplains or risks to human health and safety.

(B) When regional systems are proposed, the board
will require the regional authority and the member entities to
demonstrate compliance with these rules.

(C) For the purposes of this subsection, the following
definitions will apply:

(i) Areas of existing development. All or part of
the project planning area which, at the time of the board’s issuance
of its environmental determination, is:

(I) occupied by existing structures or facilities;

(II) substantially surrounded by existing struc-
tures and facilities and which serves no significant independent nat-
ural floodplain function; or

(III) characterized by substantial investment in
public infrastructure (e.g., roads and utilities are available to indi-
vidual users) but which is only partially occupied by structures or
facilities.

(ii) Floodplain or 100-year floodplain. Those low-
land, relatively flat areas usually adjoining inland or coastal waters
that have a 1.0% or greater chance of flooding in any given year. In
determining these areas, the applicant will use flood insurance rate
maps or flood hazard boundary maps approved by FEMA. Where
these maps are unavailable, the applicant should produce its own
map(s) delineating the 100-year floodplain and showing 100-year
flood elevations. Such maps should be prepared in accordance with
FEMA’s Guidelines and Specifications for Study Contractors.

(iii) Functions and values. Natural functions and
values of the floodplain include:

(I) maintenance of water quality;

(II) transport, storage, and absorption of flood-
waters;

(III) groundwater recharge;

(IV) flow of debris;

(V) wildlife habitat;

(VI) cultural and historical resource repository;

(VII) agricultural resources; and

(VIII) aesthetic resources.

(D) The board will, as appropriate and consistent
with the requirements of these rules and Executive Order 11988,
Floodplain Management, require assurances or include conditions to
the provision of CWSRF financial assistance to insure compliance
with these rules.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817874
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
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For further information, please call: (512) 463-7981

♦ ♦ ♦
Division 3. Prerequisites to Release of Funds
31 TAC §375.221, §375.222

The new sections are proposed under the authority of the
Texas Water Code, §§6.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and
other laws of the State and, specifically, the Clean Water SRF
program.

The statutory provisions affected by the new sections are
Texas Water Code, Chapter 15, Subchapter J, and Chapter 17,
Subchapters C, E, and F.

§375.221. Pre-Design Funding Option.

(a) This loan application option will provide an applicant that
meets all applicable board requirements an alternative to secure loan
proceeds for planning, design or building costs associated with a
project. Under this option, a loan may be closed and funds released
to complete planning activities. If all required planning has been
completed and approved, design funds may also be released at the
time of closing and building funds will be escrowed. If planning
requirements have not been satisfied, design and building funds will
be escrowed and released in the sequence described in this section.
After planning and environmental review, the board may require the
applicant to make changes in order to receive the board’s approval
and proceed with the project. If the portion of a project associated
with funds in escrow cannot proceed, the loan recipient shall use the
escrowed funds to redeem bonds purchased by the board in inverse
order of maturity. General procedures and requirements for pre-
design funding are described in this section.

(b) The executive administrator may recommend to the board
the use of this section if, based on available information, there appear
to be no significant permitting, social, environmental, engineering, or
financial issues associated with the project. An application for pre-
design funding may be considered by the board despite a negative
recommendation from the executive administrator.

(c) Applications for pre-design funding must include the
following information:

(1) for loans including building cost, an engineering plan
of study which will include at minimum: a description and purpose
of the project; area maps or drawings as necessary to fully locate the
project area(s); a proposed project schedule; estimated project costs
and budget including sources of funds; current and future populations
and projected flows; alternatives considered; and a discussion of
known permitting, social or environmental issues which may affect
the alternatives considered and the implementation of the proposed
project;

(2) contracts for engineering services;

(3) evidence that an approved water conservation plan
as required under §375.37 of this title (relating to Required Water
Conservation Plan) will be adopted prior to the release of loan funds
or the applicant’s election to submit thewater conservation plan under
§375.37(b) of this title;

(4) all information required in §§375.32, 375.33, and
375.34 of this title (relating to Required General Information,
Required Legal Information, and Required Fiscal Information); and

(5) any additional information the executive administrator
may request to complete evaluation of the application.

(d) Recipients of funds for pre-design funding under this
subchapter must close their loans under §375.71 of this title (relating
to Loan Closing) within six months of the date the board commits
funds, unless extended by the board.

(e) After board commitment and completion of all closing
and release prerequisites as specified in §375.71 of this title and
§375.72 of this title (relating to Release of Funds), funds will be
released in the following sequence:

(1) for planning and permitting costs, after receipt of
executed contracts for the planning or permitting phase, and after
approval of a water conservation plan if still outstanding under
§375.37(b) of this title;

(2) for design costs, after receipt of executed contracts
for the design phase and upon approval of the engineering feasibility
data as specified in §375.36 of this title (relating to the Engineering
Feasibility Data) and compliance with §375.214 of this title (relating
to Required Environmental Review and Determination) and after
board approval under subsection (e) of this section; and

(3) for building costs, after issuance of any applicable per-
mits, and after bid documents are approved and executed construction
documents are contingently awarded.

(f) Board staff will use preliminary environmental data pro-
vided by the applicant, as specified in subsection (c)(1) of this section
and make a written report to the executive administrator on known
or potential significant social or environmental concerns to allow the
executive administrator to make a recommendation to the board on
pre-design funding. Prior to release of funds for design, these pro-
jects must have the board’ s approval based upon an environmental
review conducted during planning under the standards of §375.214
of this title as applicable.

(g) Prior to the board’s approval of release of funds for de-
sign, the executive administrator shall summarize the project’s envi-
ronmental review and shall inform the board of any environmentally
related special mitigative or precautionary measures recommended
for the project. The board may elect to affirm or alter the conditions
of the original commitment to the applicant or withdraw the commit-
ment to the applicant.

§375.222. Lending Rates.

(a) Procedure for setting fixed interest rates.

(1) The development fund manager will set fixed rates for
loans on a date that is:

(A) five business days prior to the adoption of the
political subdivision’ s bond ordinance or resolution; and

(B) not more than 45 days before the anticipated
closing of the loan from the board.

(2) After 45 days from the assignment of the interest rate
on the loan, rates may be extended only with the development fund
manager’s approval.

(b) Fixed rates. The fixed interest rates for CWSRF loans
under this chapter are set at rates 120 basis points below the fixed rate
index rates for borrowers plus an additional reduction under paragraph
(1) of this subsection, or if applicable, are set at the total basis points
below the fixed rate index for borrowers derived under paragraph (2)
of this subsection. The fixed rate index rates shall be established
for each uninsured borrower based on the borrower’s market cost of
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funds as they relate to the Delphis Hanover Corporation Range of
Yield Curve Scales (Delphis) or the 90 index scale of the Delphis
for borrowers with either no rating or a rating less than investment
grade, using individual coupon rates for each maturity of proposed
debt based on the appropriate index’ s scale. The fixed rate index rates
shall be established for each insured borrower based on the higher
of the borrower’s uninsured fixed rate index scale or the Delphis 96
index scale.

(1) Under §375.18(c) of this title (relating to Administra-
tive Cost Recovery) an additional 25 basis points reduction will be
used, for total fixed interest rates of 145 basis points below the fixed
index rates for such borrower.

(2) For borrowersfiling applications on or after September
21, 1997 for loans with an average bond life in excess of 14 years
or, at the discretion of the board for borrowers filing applications on
or after September 21, 1997 for loans which have debt schedules less
than 20 years and which produce a total fixed lending rate reduction
in excess of a standard loan structure (defined as a debt service
schedule in which the first year of the maturity schedule is interest
only followed by 20 years of principal maturing on the basis of level
debt service), the following procedures will be used in lieu of the
provisions of paragraph (1) of this subsection to determine the total
fixed lending rate reduction.

(A) The interest rate component of level debt service
will be determined by using the 13th year coupon rate of the
appropriate index of the Delphis scales that corresponds to the 13th
year of principal of the standard loan structure and that is measured
from the first business day on the month the loan application will be
presented to the board for approval.

(B) Level debt servicewill be calculated using the 13th
year Delphis Scale coupon rate as described in subparagraph (A) of
this paragraph and the par amount of the loan according to a standard
loan structure. For a loan which has been proposed for a term of
years equal to a standard loan structure, the dates specified in the
loan application shall be used for interest and principal calculation.
For a loan which has been proposed for a term of years less than a
standard loan structure or longer than a standard loan structure, level
debt service will be calculated beginning with the dated date and
based upon theprincipal and interest datesspecified in theapplication,
and continuing for the term of a standard loan structure.

(C) A calculation will be made to determine how
much a borrower’s interest would be reduced if the loan had been
made according to the total fixed lending rate reduction provided
in paragraph (1) of this subsection and based upon the principal
payments calculated in subparagraph (B) of this paragraph.

(D) The board will establish a total fixed lending
rate reduction for the loan that will achieve the interest savings in
subparagraph (C) of this paragraph based upon the principal schedule
proposed by the borrower.

(c) Variable rates. The interest rate for CWSRF variable rate
loans under this chapter will be set at a rate equal to the actual
interest cost paid by the board on its outstanding variable rate debt
plus31.5 basispoints. Variable rate loans arerequired to be converted
to long-term fixed rate loans within 90 days of project completion
unless an extension is approved in writing by the development fund
manager. Within the time limits set forward in this subdivision,
borrowers may request to convert to a long-term fixed rateat any time,
upon notification to the development fund manager and submittal of
a resolution requesting such conversion. The fixed lending rate will

be calculated under the procedures and requirements of subsections
(a) and (b) of this section.

(d) Adjustment of rate. The development fund manager may
adjust a borrower’ s interest rate at any time prior to closing as a result
of a change in the borrower’ s credit rating.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 23,
1998.

TRD-9817873
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: January 21, 1999
For further information, please call: (512) 463-7981

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

Part I. Comptroller of Public Accounts

Chapter 5. Funds Management (Fiscal Affairs)

Subchapter L. Claims Processing-Duplicate War-
rant
34 TAC §5.140

The Comptroller of Public Accounts proposes amendments to
§5.140, concerning replacement warrants. The purposes of the
amendments are as follows.

The primary purpose is to authorize the comptroller to require
a state agency to submit either a payment cancellation voucher
to the comptroller or the information on the voucher directly
to the uniform statewide accounting system (USAS) when re-
questing the issuance of a replacement warrant. Technically,
the comptroller will be performing the cancellation of an original
warrant if the payment cancellation voucher for that warrant is
submitted to the comptroller. Otherwise, the agency submitting
the information on the voucher will be performing the cancella-
tion.

There would be one exception to this authorization. The Texas
Department of Human Services (DHS) would still be required
to submit to the comptroller a payment cancellation voucher
concerning a financial assistance warrant governed by the
Human Resources Code, §31.038. The comptroller would not
have the option of requiring DHS to submit the information
on the voucher directly to USAS. This is because §31.038
authorizes only the comptroller to cancel financial assistance
warrants. The section does not authorize DHS to cancel those
warrants.

The other purpose of the amendments is to make several non-
substantive and technical changes to §5.140. Definitions of
commonly-used terms are being added to the section. Non-
substantive changes to terms used in the section are being
made to enhance readability and clarity. And language is
being added to make it clear that the section does not apply to
warrants or checks issued by state agencies from local funds.

23 TexReg 12244 December 4, 1998 Texas Register



Mike Reissig, chief revenue estimator, has determined that for
the first five-year period the amendment will be in effect there
will be no foreseeable implications relating to costs or revenues
of the state or local governments.

Mr. Reissig also has determined that for each year of the
first five years the amendment is in effect the public benefit
anticipated as a result of adopting the amendment will be in
providing more accurate information about the authorization and
processing of replacement warrants. There is no significant
anticipated economic cost to individuals who are required to
comply with the proposed amendment.

Comments on the proposal may be addressed to Kenny
McLesky, Manager of Claims Division, P.O. Box 13528, Austin,
Texas, 78711. If a person wants to ensure that the comptroller
considers and responds to a comment made about this
proposal, then the person must ensure that the comptroller
receives the comment not later than the 30th day after the issue
date of the Texas Register in which this proposal appears. If
the 30th day is a state or national holiday, Saturday, or Sunday,
then the first workday after the 30th day is the deadline.

The amendments are proposed under the Government Code,
§403.054(h), which requires the Comptroller to adopt rules
regarding the issuance of replacement warrants.

The amendments implement the Government Code, §403.054.

§5.140. Replacement Warrants.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Comptroller–The comptroller of public accountsof the
State of Texas.

(2) Include–A term of enlargement and not of limitation
or exclusive enumeration. The use of the term does not create a
presumption that components not expressed are excluded.

(3) May not–A prohibition. The term does not mean
"might not" or its equivalents.

(4) [(1)] Payee–A person [or entity] to whom a warrant
is made payable.

(5) [(2)] Payment cancellation voucher [Cancellation
Voucher]–The paper [A ] form prescribed by the comptroller that
a state agency completes [Comptroller used] when requesting
cancellation of [to cancel] a warrant.

(6) Person–Includes an individual, a corporation, an or-
ganization, a government or governmental subdivision or agency, a
business trust, an estate, a trust, a partnership, an association, and any
other legal entity.

(7) [(3)] Replacement warrant–A warrant issued to replace
an original warrant.

(8) Uniform statewide accounting system–Includes the
uniform statewide payroll/personnel system.

(b) Request for issuance. A person [or entity] may request
issuance of a replacement warrant if the person [or entity] is the
payee of the original warrant. The request must be directed to the
state agency on whose behalf the original warrant was issued and
must be accompanied by any statements or documentation required
by the agency. Upon receipt of the request, the agency must determine
whether:

(1) the original warrant was lost, destroyed, or stolen;

(2) the person did not receive the original warrant [was
not received by the person or entity]; or

(3) the person’s [or entity’s] endorsement on the original
warrant was forged.

(c) Issuance by comptroller. The comptroller may issue a
replacement warrant only if:

(1) the comptroller receives proper notification of the
existence of [state agency on whose behalf the original warrant was
issued properly notifies the comptroller that] at least one of the
conditions listed in subsection (b) of this section [exists] concerning
the original warrant; [and]

(2) the state agency on whose behalf the original warrant
was issued provides the notification; and

(3) [(2)] subsection (f) of this section does not prohibit
issuance of the replacement warrant.

(d) Issuance by other agency. A state agency other than the
comptroller may issue a replacement warrant if:

(1) the comptroller has delegated to the agency under
the Government Code, §403.060 the authority to issue original and
replacement warrants;

(2) the replacement warrant would replace an original
warrant previously issued by the agency;

(3) at least one of the conditions listed in subsection (b)
of this section exists concerning the original warrant; and

(4) subsection (f) of this section does not prohibit issuance
of the replacement warrant.

(e) Notice.

(1) This paragraph applies to all warrants except the
financial assistance warrantsgoverned by the Human ResourcesCode,
§31.038. Notification to the comptroller under subsection (c)(1) of
this section is proper only if the agency:

(A) properly completes apayment cancellation
voucher; [and]

(B) complies with the comptroller’ s requirement to
either submit the [submits a payment cancellation] voucher[.] to the
comptroller or retain the voucher in the agency’s files for audit by
the comptroller; and [Once the warrant is canceled, the agency may
submit a request for the issuance of a replacement warrant through
procedures outlined by the Comptroller’s Office.]

(C) submits the information on the voucher directly
to the uniform statewide accounting system in accordance with the
comptroller’ s requirements, if the voucher is retained in the agency’s
files.

(2) This paragraph applies only to the financial assistance
warrants governed by the Human Resources Code, §31.038. Notifica-
tion to the comptroller under subsection (c)(1) of this section is proper
only if the Texas Department of Human Services properly completes
and submits a payment cancellation voucher to the comptroller.

(3) After a warrant is canceled, the state agency that
requested its cancellation may request issuance of a replacement
warrant in accordance with theprocedures adopted by the comptroller.

(f) (No change.)

(g) Limitations and exceptions.
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(1) A replacement warrant must reflect the same fiscal
year as the original warrant and may not be paid unless presented to
the comptroller or a financial institution before the expiration of two
years after the close of the fiscal year in which the original warrant
was issued.

(2) Except as provided by this paragraph, the Texas Work-
force Commission shall comply with this section when issuing a re-
placement warrant [Replacement warrants issued by the Texas Work-
force Commission shall be issued in accordance with this section].
The deadline for issuance of the warrant is the deadline specified in
[replacement warrants by the Texas Workforce Commission shall be
governed by] the Labor Code, Chapter 210, Subchapter B.

(3) This section applies to the cancellation of a warrant
or check or the issuance of a replacement warrant or check by a
state agency other than the comptroller only if the agency issued the
original warrant or check under authority delegated to the agency by
the comptroller under the Government Code, §403.060. This agency
hereby certifies that the proposal has been reviewed by legal counsel
and found to be within the agency’s authority to adopt.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817929
Martin Cherry
Chief, General Law
Comptroller of Public Accounts
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–4062

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part I. Texas Department of Public Safety

Chapter 23. Vehicle Inspection

Subchapter G. Vehicle Emissions Inspection and
Maintenance Program
37 TAC §23.91, §23.92

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Public Safety proposes the repeal
of §23.91 and §23.92, concerning vehicle inspection. The de-
partment is proposing repeal of these sections due to the recent
adoption of §23.93 relating to Vehicle Emissions Inspection and
Maintenance Program which replaced those sections and con-
tains more stringent emission requirements.

Tom Haas, Chief of Finance, has determined that for the first five
years the repeals are in effect there will be no fiscal implications
as a result of state or local governments as a result of enforcing
or administering the repeals.

Mr. Haas also has determined that for each year of the first five
years the repeals are in effect the public benefit anticipated as a
result of enforcing the repeals will be improved air quality by the
reduction of emissions of hydrocarbons, carbon monoxide and
other pollutants from mobile sources. There is no anticipated
economic cost to persons who are required to comply with the
proposed repeals. There is no anticipated cost to small or large
businesses.

Comments on the repeal may be submitted to Mary Ann
Courter, Chief of Legal Services, Texas Department of Public
Safety, Box 4087, Austin, Texas 78773-0140, (512) 424-2890.

The repeals are proposed pursuant to Health and Safety
Code, Chapter 382, §382.037, §382.038, and §382.0371,
and Texas Transportation Code, Chapter 502 and Chapter
548 which provide the Public Safety Commission with the
authority to establish a Motor Vehicle Emissions Inspection and
Maintenance Program for vehicles in counties that do not meet
National Ambient Air Quality Standards.

The repeals affect the Health and Safety Code, Chapter 382,
and Texas Transportation Code, Chapter 502 and 548.

§23.91. Parameter Vehicle Emission Inspection and Maintenance
Program.

§23.92. Vehicle Idle Emissions Inspection and Maintenance Pro-
gram.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 17,
1998.

TRD-9817643
Dudley M. Thomas
Director
Texas Department of Public Safety
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 424–2890

♦ ♦ ♦

Part XIII. Texas Commission on Fire Pro-
tection

Chapter 423. Fire Suppression

Subchapter B. Minimum Standards for Aircraft
Rescue Firefighting Personnel
37 TAC §423.203

The Texas Commission on Fire Protection proposes amend-
ments to §423.203, concerning minimum standards for basic
aircraft rescue fire fighting personnel certification. The amend-
ments to §423.203 add language that requires skills testing for
persons seeking certification as aircraft rescue fire fighting per-
sonnel.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be no fiscal implications
for state government. The fiscal implication for local government
will vary from $40-$200 per trainee depending on the source of
training.
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Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will
be that the public is assured that persons responding as aircraft
rescue fire fighting personnel are properly trained and evaluated
in the skills necessary to safely and effectively perform their
duties.

There are no additional costs of compliance for small or large
businesses required to comply with the proposed amendment.
Individuals seeking certification from the commission may ex-
perience a cost of $40-$200 if the employing entity does not
pay for the training.

The commission has determined that the proposed amend-
ments relating to minimum standards for basic aircraft rescue
fire fighting personnel certification will have no impact on private
real property interests and no takings impact assessment is re-
quired pursuant to the Government Code, §2007.043(b) and
§2.18 of the Attorney General’s Private Real Property Rights
Preservation Act Guidelines. There is no local employment im-
pact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.022,
which provides the commission with the authority to establish
minimum training standards for fire protection personnel in ad-
vanced or specialized fire protection personnel positions.

Texas Government Code, §419.022 is affected by the proposed
amendment.

§423.203. Minimum Standards for Basic Aircraft Rescue Fire Fight-
ing Personnel Certification.

(a) (No change.)

(b) In order to obtain basic aircraft rescue fire fighting
personnel certification the individual must:

(1)-(2) (No change.)

(3) successfully pass a written commission examination
pertaining to aircraft rescue fire fighting conducted according to the
rules set forth in Chapter 439 of this title (relating to Examinations
for Certification);and [.]

(4) meet the requirements for performance skills in Chap-
ter 439 of this title relating to Performance Skill Evaluation with the
following exceptions:

(A) All performance skills listed in the curriculum
must be tested for competency during the course.

(B) The number of opportunities to successfully com-
plete particular performance skill objectives evaluated is at the discre-
tion of the training officer or coordinator. Retests must be conducted
prior to the completion of the course.

(C) All skills must be demonstrated before a commis-
sion approved field examiner.

(c)-(e) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817707
T.R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918-7189

♦ ♦ ♦
Chapter 437. Fees
37 TAC §437.17

The Texas Commission on Fire Protection proposes new
§437.17, concerning fees for records review. The new section
allows the commission to charge a fee for review of training
records for individuals seeking certification for out-of-state or
military training. It also allows the commission to charge a
fee for review of training records from the State Firemen’s and
Fire Marshals’ Association of Texas or other in-state volunteer
records.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period
the new section is in effect there will be an increase to the
Texas Commission on Fire Protection of approximately $2000
per year. If a local government chooses to pay the review fee
for out-of- state applicants an expense of $35 per applicant will
be incurred.

Mr. Calagna has also determined that for each of the first five
years the new section is in effect the public benefit anticipated
as a result of enforcing the new section will be more efficient use
of agency resources in that a records review fee will discourage
requests from all but serious applicants for testing.

There are no additional costs of compliance for small or large
businesses. Additional costs for individuals will be $35.00 for
out-of-state applicants and $10.00 per person for individuals
with volunteer training in Texas who do not hold at least
an advanced certificate from the State Firemen’s and Fire
Marshals’ Association.

The commission has determined that the proposed new section
relating to fees will have no impact on private real property in-
terests and no takings impact assessment is required pursuant
to the Government Code, §2007.043(b) and §2.18 of the At-
torney General’s Private Real Property Rights Preservation Act
Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The new section is proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire Pro-
tection with authority to adopt rules for the administration of its
powers and duties; and §419.026, which provides the commis-
sion with authority to establish fees for certification and exami-
nations.

PROPOSED RULES December 4, 1998 23 TexReg 12247



Texas Government Code, §419.026 is affected by the proposed
new section.

§437.17. Fees–Records Review.

(a) A non-refundable fee of $35 shall be charged for each
out-of- state and/or military training records review conducted by
the commission for the purpose of determining equivalency to
the appropriate commission basic training program or to establish
eligibility to test. Applicants submitting training records for review
shall receive a written analysis from the commission.

(b) A non-refundable fee of $10 shall be charged for State
Firemen’s and Fire Marshals’ Association of Texas or in-state
volunteer records review conducted by the commission for the
purpose of determining equivalency to the appropriate commission
basic training program or to establish eligibility to test. Applicants
submitting training records for review shall receive a written analysis
from the commission.

(c) The fee provided for in this section shall not apply to
an individual who holds an International Fire Service Accreditation
Congress certificate(s) required to qualify for an examination or an
individual who holds an advanced certificate from the State Firemen’s
and Fire Marshals’ Association of Texas.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817708
T.R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918-7189

♦ ♦ ♦
Chapter 439. Examinations for Certification
37 TAC §439.13

The Texas Commission on Fire Protection proposes amend-
ments to §439.13, concerning testing for proof of proficiency.
The amendment to §439.13 allows an individual who has been
out of the fire service and whose certificate has expired for more
than one year to be exempted from the performance skills por-
tion of the proficiency examination provided the individual can
document twenty hours of continuing education for each year
since the expiration of the certificate, up to a maximum of one
hundred hours.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be no fiscal implication
for state government. Local governments may see a savings
of $15- $50 in examination fees if an individual qualifies for the
skills exemption.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections
will be the elimination of the requirement of skills evaluation
deemed unnecessary where an individual has maintained skills
by documenting continuing education.

There are no additional costs of compliance for small or large
businesses required to comply with this amendment. Individuals
who elect to seek the continuing education exemption may
experience a cost of $125-$625, depending on the source of
continuing education courses.

The commission has determined that the proposed amend-
ments relating to testing for proof of proficiency will have no
impact on private real property interests and no takings im-
pact assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General’s Private Real
Property Rights Preservation Act Guidelines. There is no local
employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of its
powers and duties; and Texas Government Code, §419.032(b),
concerning basic certification examinations.

Texas Government Code, §419.032(b) is affected by the pro-
posed amendment.

§439.13. Testing for Proof of Proficiency.
(a) (No change.)

(b) The individual may obtain a new certificate or certificates
in the discipline or disciplines which was previously held by passing
a commission proficiency examination pertaining to the discipline
or disciplines which was previously held and becoming certified
within the time specified for that discipline or disciplines. The
proficiency examination must be passed prior to assignment to fire
protection [suppression] duties. If performance skills are part of
the proficiency examination [and it has been less than four years
since the previously held certificate expired], the individual may
be exempted from that portion of the examination if the individual
can document twenty hours of continuing education for each year
since the expiration of the certificate or a maximum of five years.
The continuing education must be in subjects contained in the basic
curriculum for the discipline. At least one-half of the continuing
education must be hands-on performance skills. The training must
be conducted as specified in Chapter 441 of this title (relating to
Continuing Education).

(c)-(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817709
T.R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918-7189

♦ ♦ ♦
Chapter 443. Certification Curriculum Manual
37 TAC §443.5
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The Texas Commission on Fire Protection proposes amend-
ments to §443.5 concerning the effective date of new curricula
or changes to curricula required by law or rule. The amendment
to §443.5 allows the commission to specify a date for adoption
of changes to the curriculum manual, other than January 1.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be an additional expense
to state government of approximately $5,000 for printing and
postage if a curriculum is updated at a specific time other than
at the beginning of the year. There will be no fiscal implication
for local government.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended section will be
that firefighters will be trained and tested in accordance with the
most current National Fire Protection Association standards and
associated reference materials. There are no additional costs of
compliance for small or large businesses or individuals required
to comply with this chapter. The commission has determined
that the proposed amendments relating to the effective date of
new curricula or changes to curricula required by law or rule will
have no impact on private real property interests and no takings
impact assessment is required pursuant to the Government
Code, §2007.043(b) and §2.18 of the Attorney General’s Private
Real Property Rights Preservation Act Guidelines. There is no
local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P. O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendment is proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.022,
which provides the commission with authority to establish min-
imum training standards for fire protection personnel.

Texas Government Code, §419.022 is affected by the proposed
amendment.

§443.5. Effective Date of New Curricula or Changes to Curricula
Required by Law or Rule.

(a) New curricula will become effective on January 1 of
the year following final approval by the commission or on the date
specified by the commission.

(b) Changes to curricula will become effective on January 1
of the year following final approval by the commission or on the date
specified by the commission.

(c) Changes to curricula which involve reference materials
will become effective on January 1 of the year following final ap-
proval by the commission or on the date specified by the commission,
as recommended by the Fire Fighter Advisory Committee, depending
on the impact [of] the change will have on the curricula.

(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 19,
1998.

TRD-9817710
T.R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918-7189

♦ ♦ ♦
Chapter 449. Head of a Fire Department
37 TAC §449.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Commission on Fire Protection or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Commission on Fire Protection proposes the repeal
of §449.1 concerning head of a fire department. The subject
matter of the repealed sections will be replaced by a proposed
new section dealing with the same subject matter.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
repeal is in effect there will be no fiscal implications for state
government. Local governments may incur testing and training
costs if the department hires an individual not certified.

Mr. Calagna also has determined that for each of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the repeal will be that the public is
assured that persons appointed as a department head for
a fire department are properly trained, tested, and possess
experience deemed necessary for the position. There are no
additional costs of compliance for large or small businesses or
individuals required to comply with the repeal.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P. O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The repeal is proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire
Protection with authority to propose rules for the administration
of its powers and duties; and Texas Government Code,
§419.032(f), which provides that the commission shall adopt
rules for the purpose of this subsection relating to the appoint-
ment of a person to the position of head of the fire department.

Texas Government Code, §419.032(f) is affected by the pro-
posed repeal.

§449.1. Minimum Standards for the Head of a Fire Department

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817711
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918–7189
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♦ ♦ ♦
The Texas Commission on Fire Protection proposes new §449.1
concerning minimum standards for the head of a fire depart-
ment. Certification as head of a department requires completion
of all requirements for certification as fire protection personnel
in any discipline with an approved curriculum including testing
and training and five years of experience. Alternatively, an in-
dividual with ten years of out-of-state experience in a structural
fire protection personnel position or ten years of volunteer fire
fighter experience may qualify for a basic certification examina-
tion. The new rule does not require current emergency care
attendant certification for head of department certification and
does not require performance skills evaluation for certification
as head of a department. In addition, the new rule requires
experience in fire suppression for departments providing fire
suppression duties and experience in fire prevention activities
for a department providing fire prevention only. Certification as
head of the department in any one discipline does not authorize
an individual to perform duties in any discipline other than the
one in which certification is obtained.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
new sections are in effect there will be no fiscal implications for
state government. Local governments may incur testing and
training costs if the department hires an individual not certified.

Mr. Calagna also has determined that for each of the first five
years the new sections are in effect the public benefit antici-
pated as a result of enforcing the new sections will be that the
public is assured that persons appointed as a department head
for a fire department are properly trained, tested, and possess
experience deemed necessary for the positions.The commis-
sion has determined that the proposed new sections relating to
minimum standards for the head of a fire department will have
no impact on private real property interests and no takings im-
pact assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General’s Private Real
Property Rights Preservation Act Guidelines. There are no ad-
ditional costs of compliance for small or large businesses re-
quired to comply with the new chapter. Individuals may incur
training and testing costs if the person is not currently certified.
There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The new section is proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of its
powers and duties; and Texas Government Code, §419.032(f),
which provides that the commission shall adopt rules for the
purpose of this subsection relating to the appointment of a per-
son to the position of head of the fire department.

Texas Government Code, §419.032(f) is affected by the new
section.

§449.1 Minimum Standards for the Head of a Fire Department
(a) An individual who is employed as the head of a fire

department, on or after March 1, 1999, must be certified by the
commission, within one year of appointment. During the period
of temporary appointment the individual must comply with the

continuing education requirement specified in Chapter 441 of this
title (relating to Continuing Education).

(b) In order to be certified as a head of a fire department
providing fire suppression, an individual shall:

(1) hold a certification as a fire protection personnel
in any discipline that has a commission approved curriculum that
requires structural fire protection personnel certification and five years
experience in a full-time fire suppression position; or

(2) provide documentation in the form of a sworn affidavit
of ten years experience as an employee of a local governmental
entity in a full-time structural fire protection personnel position in
a jurisdiction other than Texas; and

(A) document completion of continuing education, that
meets the requirements of Chapter 441, for each year the individual
has been out of the fire service up to a maximum of five (5) years;
and

(B) successfully pass a written commission examina-
tion based on the basic structural fire protection personnel curriculum
as specified in Chapter 439 of this title (relating to Examinations for
Certification); or

(3) provide documentation in the form of a sworn affidavit
of ten years of experience as a certified part-time fire protection
employee; or

(4) provide documentation in the form of a sworn affidavit
of ten years experience as an active volunteer fire fighter in one
or more volunteer fire departments that meet the requirements
of subsection (c) of this section and successfully pass a written
commission examination based on the basic structural fire protection
personnel curriculum as specified in Chapter 439 of this title (relating
to Examinations for Certification).

(c) The ten years of volunteer service must include documen-
tation of attendance at 40% of the drills for each year and attendance
of at least 25% of a department’s emergencies in a calendar year
while a member of a volunteer fire department or departments with
10 or more active members that conducts a minimum of 48 hours of
drills in a calendar year.

(d) Individuals certified as the head of a fire department
meeting the requirements of subsection (b)(2) and (b)(4) will receive
a certification as head of a fire department providing fire suppression,
and must meet the continuing education requirement as provided for
in Chapter 441 of this title (relating to Continuing Education).

(e) For disciplines requiring emergency care attendant certi-
fication from the Texas Department of Health, the requirement may
be satisfied by documentation of equivalent training or certification
in lieu of current certification by the Texas Department of Health.

(f) Except as provided for under subsection (b) of this
section, an individual who is not certified as structural fire protection
personnel shall not engage in fire fighting activities including incident
command, direction of fire fighting activities or other emergency
activities typically associated with fire fighting duties, i.e. rescue,
confined space and hazardous materials response.

(g) In order to be certified as the head of a fire department
providing fire prevention activities only, an individual shall:

(1) hold a certification as a fire inspector, fire investigator,
or arson investigator and have five years of full-time experience in
fire prevention activities; or
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(2) provide documentation in the form of a sworn affidavit
of ten years experience with a local governmental entity in a full-
time, part-time or volunteer fire inspector, fire investigator, or arson
investigator position with ten years of experience in fire prevention
activities; and

(A) document completion of continuing education, that
meets the requirements of Chapter 441, for each year the individual
has been out of the fire service up to a maximum of five (5) years;
and

(B) successfully pass a written commission examina-
tion based on the basic inspector or investigator curriculum as speci-
fied in Chapter 439 of this title (relating to Examinations for Certifi-
cation).

(3) Individuals certified as the head of a fire department
meeting the requirements of subsection (g)(2), but are not certified
in another discipline, will receive a certification as head of a fire
department providing fire prevention, and must meet the continuing
education requirement as provided for in Chapter 441 of this title
(relating to Continuing Education).

(h) Holding the head of a fire department certification does
not qualify an individual for any other certification.

(i) Nothing contained in this chapter shall be construed
to supercede Chapter 143, Local Government Code, in regard to
appointment of a head of a fire department.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817712
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918–7189

♦ ♦ ♦
Chapter 461. General Administration
37 TAC §461.4

The Texas Commission on Fire Protection proposes amend-
ments to §461.4 concerning the general administration of
the Fire Department Emergency Program. The amendment
changes the definition of Texas Fire Incident Reporting System
to reflect a legislative change that transferred administration of
the program from the commission to the Texas Department of
Insurance.

Mr. Deloss Edwards, Funds Allocation Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be no fiscal implications
for state or local governments.

Mr. Edwards also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended section will be
that commission rules are conformed to legislative changes that
transferred administration of the Texas Fire Incident Reporting
System from the commission to the Texas Department of
Insurance. No additional cost of compliance for small or

large businesses or individuals required to comply with the
proposed amendment. The commission has determined that
the proposed amendments relating to the general administration
of the Fire Department Emergency Program will have no
impact on private real property interests and no takings impact
assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General’s Private Real
Property Rights Preservation Act Guidelines. There is no local
employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P. O. Box 2286, Austin, Texas, 78768-2286 or e-
mail to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008 which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code §419.051-
§419.064, which provides the commission authority to adminis-
ter the Fire Department Emergency Program.

Texas Government Code, §419.051-§419.064 is affected by the
proposed amendment.

§461.4. Definitions.
The following words and terms, when usedin this part, shall have the
following meanings, unless the context clearly indicates otherwise.

(1) Commission–The Texas Commission on Fire Protec-
tion.

(2) Commission ID number - The identification number
assigned to fire departments by the Standards and Education Division
of the Commission on Fire Protection.

(3) FAAC–The Funds Allocation Advisory Committee.

(4) FDEP–The Fire Department Emergency Program.

(5) ISO–The Insurance Service Organization.

(6) Municipal fire department–A fire department which
has its primary fire station located within an incorporated city.

(7) NFPA–The National Fire Protection Association.

(8) National Fire Academy–The federally funded training
facility in Emmitsburg, Maryland.

(9) TEXFIRS–The Texas Fire Incident Reporting System
administered by the Texas Department of Insurance [Commission on
Fire Protection].

(10) UL–The Underwriters Laboratory.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817713
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918–7189

♦ ♦ ♦
Chapter 463. Application Criteria
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37 TAC §§463.3, 463.4, 463.5

The Texas Commission on Fire Protection proposes amend-
ments to §§463.3, 463.4, 463.6 concerning application criteria
for the Fire Department Emergency Program. The amendments
to §463.3 delete information previously required on applications
for financial assistance that was considered unnecessary. The
amendments to §463.4 removes income levels and number of
certification programs from the competitive needs criteria. The
amendment to §463.6 requires participation in a training certifi-
cation program approved by the Commission on Fire Protection
as a condition for financial assistance.

Mr. Deloss Edwards, Funds Allocation Advisory Committee
Chairman, has determined that for the first five year period
the amended sections are in effect there will be no fiscal
implications for state or local governments.

Mr. Edwards also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will be
that application process for loans and grants is simplified and
criteria deemed unnecessary by the commission are eliminated.
There are no additional costs of compliance for small or
large businesses or individuals required to comply with the
proposed amendment. The commission has determined that
the proposed amendments relating to application criteria will
have no impact on private real property interests and no takings
impact assessment is required pursuant to the Government
Code, §2007.043(b) and §2.18 of the Attorney General’s Private
Real Property Rights Preservation Act Guidelines. There is no
local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P. O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008 which provides the Texas Commission on Fire Pro-
tection with authority to establish rules for the administration of
its powers and duties; and Texas Government Code §419.051-
§419.064, which provides the commission authority to adminis-
ter the Fire Department Emergency Program.

Texas Government Code, §419.059 and §419.060 are affected
by the proposed amendment.

§463.3. Application Form.

(a) In addition to statutory requirements, the following
information will be collected from every applicant to identify the
organization and to compile comparative selection criteria established
in §463.4 of this title (relating to Competitive Needs Criteria) and loan
eligibility in §463.5 of this title (relating to Criteria for Eligibility for
Loans):

(1)-(4) (No change.)

(5) [commission ID number (if applicable);]

[(6) TEXFIRS ID number (if applicable);]

[(7) State Fireman’s and Fire Marshals’ Association num-
ber (if applicable);]

[(8)] federal identification number (if applicable);

(6) [(9)] corporate charter number of the fire department
(if applicable);

[(10) comptroller payee identification number (if applica-
ble);]

(7) [(11)] number of volunteer and/or paid personnel;

(8) [(12)] service area in square miles;

(9) [(13)] population within service area;

(10) [(14)] types of services provided;

(11) [(15)] numbers of: fire stations; training facilities;
apparatus; personal protective clothing (and whether or not is National
Fire Protection Association (NFPA) approved); and self-contained
breathing apparatus (and whether or not NFPA approved);

(12) [(16)] examples of how approval of request would
be in the public interest;

(13) [(17)] if applying for scholarships, description of the
proposed education and training and the agency(s) approved curricula;

(14) [(18)] a description of facilities requested (if appli-
cable);

(15) [(19)] a description of equipment requested (if
applicable);

(16) [(20)] applicant’s annual income by tax base,
reimbursement, donations, fundraisers, and other categories;

(17) [(21)] existing debt information;

(18) [(22)] information about matching funds;

(19) [(23)] total budget breakdown by major category;

(20) [(24)] resources for unexpected costs associated with
request;

(21) [(25)] credit references;

(22) [(26)] description of current training programs;

(23) [(27)] certification programs participated in by
applicant;

(24) [(28)] applicants fire notification procedures;

(25) [(29)] three-year response activity for structure,
vehicle, ground cover, and other fires and EMS and rescue response
and assists;

(26) [(30)] TEXFIRS reporting activity;

(27) [(31)] mutual aid activity.

(b) (No change.)

§463.4. Competitive Needs Criteria.

(a) (No change.)

(b) All applications for assistance will be competitively
evaluated based on a comparison of the applications being considered
for funding during a given meeting using one or more of the following
criteria:

(1) [average weekly wage in the applicants’ area based
upon most recent Texas Almanac data. Priority will be given to
those with the lowest area income levels;]

[(2)] ratio of fire response to fire apparatus. Priority will
be given to those with highest ratios;

(2) [(3)] ratio of matching funds offered by applicant to
amount of assistance requested. Priority will be given to those with
highest ratios;
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(3) [(4)] ratio of taxing authority contributions for fire
service to fire response activity;

[(5) number of fire certification programs participated in;]

(4) [(6)] ratio of existing debt to income. Priority will
be given to those with the highest ratio;

(5) [(7)] amount of approved protective clothing and
equipment compared to number of personnel and fire responses.

§463.6. Contract Information.

(a) A loan, grant, or scholarship awarded by the commission
shall be issued upon the condition that applicant observes and
complies with all Fire Department Emergency Program (FDEP)
rules and regulations. The department or organization must also
participate in a training certification program approved by the Texas
Commission on Fire Protection [commission or the Texas Department
of Insurance].

(b)-(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817714
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918–7189

♦ ♦ ♦
Chapter 495. Regulation of Nongovernmental
Departments

Subchapter A. Voluntary Regulation of Non-
governmental Departments
37 TAC §495.1

The Texas Commission on Fire Protection proposes amend-
ments to §495.1 concerning regulation of nongovernmental de-
partments. The amendment to §495.1 adds language to allow
for the acceptance of a public protection classification assigned
by the Insurance Services Office as an alternative to a key rate
assigned by the Texas Department of Insurance, in order to
seek voluntary regulation of the department.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be no fiscal implications
for state or local governments.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public ben-
efit anticipated as a result of enforcing the amended sections
will be commission rules are conformed to changes made by
the Texas Department of Insurance that replace key rate clas-
sification with the Insurance Services Office public protection
classifications. There are no additional costs of compliance for
small or large businesses or individuals required to comply with
this chapter. The commission has determined that the proposed
amendments relating to voluntary regulation of nongovernmen-

tal departments will have no impact on private real property in-
terests and no takings impact assessment is required pursuant
to the Government Code, §2007.043(b) and §2.18 of the At-
torney General’s Private Real Property Rights Preservation Act
Guidelines. There is no local employment impact resulting from
the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P. O. Box 2286, Austin, Texas 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
§419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.085,
which provides the commission with authority to provide rules
and procedures for mandatory regulation of nongovernmental
organizations and personnel.

Texas Government Code, §419.085 will be affected by the
proposed amendment.

§495.1. Application Procedures.

A nongovernmental entity may apply to the commission for voluntary
regulation pursuant to the Texas Government Code, §419.085. A
nongovernmental entity seeking voluntary regulation shall inform the
commission in writing of its request and must provide the following
documentation:

(1) a letter from the Texas Department of Insurance
verifying that the area protected constitutes a rating territory with
a protected key rate assigned by the Texas Department of Insurance
or a public protection classification of one through eight assigned by
Insurance Services Organization;

(2)-(4) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 19,
1998.

TRD-9817715
T. R. Thompson
General Counsel
Texas Commission on Fire Protection
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 918-7189

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 12. Special Nutrition Programs

Subchapter A. Child and Adult Care Food Pro-
gram
40 TAC §§12.2, 12.5, 12.7, 12.8, 12.17, 12.23, 12.24
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The Texas Department of Human Services (DHS) proposes
amendments to §§12.2, 12.5, 12.7, 12.8, 12.17, 12.23, and
12.24, concerning definitions of program terms, application for
program benefits - contractors, budget, financial management,
start-up and expansion funds, overpayments, and sanctions
and penalties, in its Special Nutrition Programs chapter. The
purpose of the amendments to §§12.2, 12.5, 12.7, 12.8, 12.17,
and 12.23 is to allow use of Child and Adult Care Food Program
(CACFP) funds to assist potential day care home providers
to become licensed or registered by the Texas Department of
Protective and Regulatory Services. The amendments provide
that certain costs for assisting a potential day care home
provider who is unlicensed or unregistered to become licensed
or registered so that they are eligible to participate in the CACFP
are an allowable use of program funds, including administrative
reimbursements, start-up funds, and expansion funds. The
purpose of the amendment to §12.24 is to establish tolerance
levels, not to exceed 10% in any area, in the administrative
sanctions policy for the program reviews of CACFP family day
care home sponsoring organizations.

Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed sections will be in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be an expansion in
the number of day care homes eligible to participate in the
CACFP and a reduction in the amount of funds disallowed
during administrative reviews due to minor program violations.
The amendments to §§12.2, 12.5, 12.7, 12.8, 12.17, and 12.23
will have no effect on small businesses because the change is
optional at the discretion of the contractor. The amendment to
§12.24 will have no effect on small businesses because it is less
restrictive on the contractor. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections.

Questions about the content of the proposal may be directed to
Keith N. Churchill at (512) 467-5837 in DHS’s Special Nutrition
Programs. Written comments on the proposal may be submit-
ted to Supervisor, Rules and Handbooks Unit-059, Texas De-
partment of Human Services E-205, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of publication in the Texas
Register.

The amendments are proposed under the Human Resources
Code, Title 2, Chapters 22 and 33, which provides the depart-
ment with the authority to administer public and nutritional as-
sistance programs.

The amendments implement §§22.001-22.030 and 33.001-
33.024 of the Human Resources Code.

§12.2. Definitions of Program Terms.

Terms used in the administration and operation of the Child and Adult
Care Food Program (CACFP) in Texas are defined in 7 Code of
Federal Regulations §226.2 and 7 Code of Federal Regulations Parts
3015 and 3016, and appropriate Office of Management and Budget
Circulars, except as defined in paragraphs (1)-(5) of this section:

(1)-(2) (No change.)

(3) Expansion funds - funds made available to a contrac-
tor that has sponsored the participation of day care homes for at least
one year at the time of application for expansion funds to expand the

participation of the CACFP in day care homes located in low-income
and/or rural areas ,and to assist potential day care home providers
who are unlicensed or unregistered to become licensed or registered.

(4)-(5) (No change.)

§12.5. Application for Program Benefits - Contractors.
(a)-(e) (No change.)

(f) To be eligible for start-up funds or expansion funds,
contractors that sponsor day care homes must submit an application.
DHS approves or denies applications for start-up and expansion funds
according to 7 Code of Federal Regulations §§226.6, 226.12, 226.15,
226.16, and 226.23.

(1) Start-up funds are available only to sponsors of day
care homes or contractors that are attempting to add day care homes
to their operation ,and to assist potential day care home providers
who are unlicensed or unregistered to become licensed or registered.

(2) Expansion funds are available only to contractors that
have sponsored day care homes for at least one year at the time of
application and may be used only to expand program operations in
low-income and/or rural areas,and to assist potential day care home
providers who are unlicensed or unregistered to become licensed or
registered. DHS considers the anticipated amount of expansion funds
and alternate sources of funds when evaluating an applicant sponsor’s
plan for expansion. Contractors that are eligible to receive expansion
funds may receive expansion funds only once in any 12-month period
and one time only for an expansion effort in any geographic area.
Applications for expansion funds must include:

(A)-(D) (No change.)

§12.7. Budget.
(a)-(g) (No change.)

(h) Contractors that apply for start-up or expansion funds
must submit a budget that demonstrates how the funds will be
used. Start-up and expansion funds may be used only for start-up or
expansion activities ,and to assist potential day care home providers
who are unlicensed or unregistered to become licensed or registered.

§12.8. Financial Management.
(a)-(c) (No change.)

(d) Sponsoring organizations of family day care homes are
prohibited from paying or otherwise compensating any individual,
employee, contractor, or day care home provider, based on the number
of homes recruited, or changes in program participation as measured
by an increase or decrease in meals, children, or providers. The above
prohibited cash and noncash compensation includes, but is not limited
to salaries, hourly wages, payments for a specific work function (piece
work), incentive payments, bonuses, and paid leave charged as a cost
to the Child and Adult Care Food Program (CACFP).

(e) Contractors may use CACFP funds, including adminis-
trative reimbursements and start-up and expansion funds for allowable
costs, as prescribed by DHS, to assist eligible unlicensed or unregis-
tered potential day care home providers to become licensed or regis-
tered for the purpose of participating in the CACFP. Contractors may
not use CACFP funds to assist a potential day care home provider
who has previously received CACFP funds to assist with becoming
licensed or registered.

§12.17. Start-up and Expansion Funds.
(a) (No change.)

(b) DHS issues expansion funds to day home sponsoring or-
ganizations to expand program participation to licensed or registered
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day care homes and to assist potential day care home providers who
are unlicensed or unregistered to become licensed or registered ac-
cording to the following formula: multiply the number of day care
homes the sponsoring organization intends to recruit (up to 50) X the
monthly rate per home for 1 to 50 homes in effect at the time of the
application for expansion funds [$63] X 2 months. [The maximum
amount available to a sponsoring organization is $6,300.]

(c) Day home sponsoring organizations must use start-up
funds to develop or expand a food service program in day homes
and initiate a successful program operation. Applicants who receive
[receiving] start-up funds,including start-up funds provided to assist
potential day care home providers who are unlicensed or unregistered
to become licensed or registered, and who fail to initiate a program
operation within the time frame of the start-up funds agreement must
return to DHS all start-up payments issued.

(d) (No change.)

§12.23. Overpayments.
(a) The Texas Department of Human Services (DHS) handles

overpayment of claims for reimbursement, advance payments, [and]
start-up,and expansion fund payments according to 7 Code of Federal
Regulations §§226.6-226.8, 226.10, 226.12-226.14, and §69.303 of
this title (relating to Recoupment of Improper Payments).

(b)-(c) (No change.)

§12.24. Sanctions and Penalties.
(a)-(d) (No change.)

(e) DHS imposes sanctions against contractors that sponsor
day care homes who fail to comply with program requirements for
monitoring, and who fail to train providers when program violations
related to monitoring or training of providers identified during an
administrative review exceed a tolerance level established by DHS,
which does not exceed 10% of the providers sampled. Exception:
DHS imposes sanctions against contractors who sponsor day care
homes for any identified program violation pertaining to the failure
to observe ameal during amonitoring visit and thefailure to complete
all items identified by DHS as mandatory on the required day care
home monitor review form. DHS imposes sanctions according to the
following procedure:

(1)-(3) (No change.)

(f) (No change.)

(g) DHS imposes sanctions against contractors that sponsor
day care homes who fail to disburse program funds to providers
in accordance with program requirements when program violations
related to the disbursement of program funds to providers identified
during an administrative review exceed a tolerance level established
by DHS, which does not exceed 10% of the providers sampled. DHS
imposes sanctions according to the following procedure:

(1)-(3) (No change.)

(h)-(l) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817850
Glenn Scott
General Counsel
Texas Department of Human Services

Earliest possible date of adoption: February 1, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Chapter 79. Legal Services

Subchapter E. Advisory Committee
40 TAC §79.404

The Texas Department of Human Services (DHS) proposes an
amendment to §79.404, concerning committees established by
the board, in its Legal Services chapter. The purpose of the
amendment is to change the name and composition of the Child
and Adult Care Food Program (CACFP) advisory committee to
represent all child and adult nutrition programs administered by
DHS’s Special Nutrition Programs (SNP).

Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed section will be in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section.

Mr. Bost also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be an expansion in
the types of child and adult nutrition programs that are able
to provide advice and consultation to DHS with regard to
the programs administered by SNP. There will be no effect
on small businesses because the amendment only affects
state administrative management procedures. There is no
anticipated economic cost to persons who are required to
comply with the proposed section.

Questions about the content of the proposal may be directed
to Keith N. Churchill at (512) 467-5837 in DHS’s Special
Nutrition Programs. Written comments on the proposal may
be submitted to Supervisor, Rules and Handbooks Unit-060,
Texas Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 33, which provides the depart-
ment with the authority to administer public and nutritional as-
sistance programs.

The amendment implements §§22.001-22.030 and 33.001-
33.024 of the Human Resources Code.

§79.404. Committees Established by the Board.

(a)-(c) (No change.)

(d) Special Nutrition Programs (SNP) [Child and Adult Care
Food Program (CACFP)] Advisory Committee.

(1)-(2) (No change.)

(3) Structure.

(A) The committee membership has a representative
balance of SNP [family day home] sponsors, contractors, and
recipient agencies; providers; [, directors of adult day care centers
and child day care centers,] concerned citizens;[,] and parents and
relatives of children who participate in programs administered by
SNP [the CACFP].

(B)-(D) (No change.)

(4) (No change.)
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 20,
1998.

TRD-9817851
Glenn Scott
General Counsel
Texas Department of Human Services
Earliest possible date of adoption: February 1, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦

Part IV. Texas Commission for the Blind

Chapter 159. Administrative Rules and Proce-
dures

Subchapter B. Fair Hearing Procedures for Reso-
lution of Client Dissatisfaction
40 TAC §159.21

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission for the Blind or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Commission for the Blind proposes the repeal of
§159.21 pertaining to appeals process, reviews, and hearings.
The repeal is necessary to allow for the adoption of new
and improved rules for appeals within the Blind and Visually
Impaired Children’s Program, which are being simultaneously
proposed within Chapter 161 of this title.

Ernest Pereyra, Deputy Director of Administration and Finance,
has determined that for the first five years the rule is in effect
there will be no fiscal implications for state or local government
as a result of the repeal.

Mr. Pereyra has also determined that for each year of the
first five years the rule as proposed is in effect the public
benefits anticipated as a result of enforcing the rule will be the
elimination of rules that no longer conform to federal and state
requirements. There will be no effect on small businesses.
There is no anticipated economic cost to individuals who are
required to comply with the rule.

Questions about the content of this proposal may be directed
to Jean Crecelius at (512) 459-2611. Written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.

The repeal is proposed under Human Resources Code, Title
5, Chapter 91, §91.011(g), which authorizes the commission to
adopt rules prescribing the policies and procedures followed by
the commission in the administration of its programs.

The repeal affects Human Resources Code, Title 5, §91.028,
Services for Visually Handicapped Children.

§159.21. Appeals Process, Reviews, and Hearings.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817629
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 459–2611

♦ ♦ ♦
Chapter 161. Appeals and Hearing Procedures

Subchapter B. Blind and Visually Impaired Chil-
dren’s Program
40 TAC §§161.60–161.68

The Texas Commission for the Blind proposes new §§161.60
-161.68, pertaining to appeals and hearing procedures. The
new rules contain the appeal procedures available to parents
whose children have applied for or are receiving services from
the agency’s Blind and Visually Impaired Children’s Program.
The rules specify the determinations that may be appealed, the
method for requesting an informal review of the determination,
the method for requesting a formal hearing to contest the
determination, the procedures that will be followed in both types
of appeal, and the timeframes in which decisions will be made.

Ernest Pereyra, Deputy Director of Administration and Finace,
has determined that for the first five years the rules are in effect
there will be no fiscal implications for state or local government
as a result of enforcing or administering the sections.

Mr. Pereyra has also determined that for each year of the first
five years the rules as proposed are in effect the public benefits
anticipated as a result of enforcing the rules will be a rulebase
that affords applicants and consumers an opportunity for an
impartial review of agency determinations. There will be no
effect on small businesses. There is no anticipated economic
cost to individuals who are required to comply with the rule.

Questions about the content of this proposal may be directed
to Jean Crecelius at (512) 459-2611. Written comments on the
proposal may be submitted to Policy and Rules Coordinator, P.
O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.

The new sections are proposed under Human Resources Code,
Title 5, Chapter 91, §91.011(g), which authorizes the commis-
sion to adopt rules prescribing the policies and procedures fol-
lowed by the commission in the administration of its programs.

The new sections affect Human Resources Code, Title 5,
§91.028, Services for Visually Handicapped Children.

§161.60. Statutory Authority and Scope.

(a) The procedures established within this subchapter are
promulgated pursuant to the responsibility of the Commission’s
governing board to make rules respecting the administration of
programs of the Commission as set out in Texas Human Resources
Code, §91.011.
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(b) The procedures in this subchapter are available to parents
who wish to contest a determination made by the Commission during
administration of the Blind and Visually Impaired Children’ sProgram
concerning the:

(1) child’s eligibility for services;

(2) parent’ s financial participation in the cost of services;

(3) denial of services; or

(4) termination of services.

(c) The term "parent" in this subchapter, whether in the
singular or plural, shall mean the child’ s natural or adoptive parent,
or the spouse of the child’ s natural or adoptive parent, or the child’s
guardian, surrogate parent, or the spouse of the guardian or surrogate
parent, or a person or spouse of the person who is acting as the child’s
parent.

(d) A parent may appeal Commission determinations through
informal or formal procedures, or both. The parent’s decision to seek
resolution through informal procedures shall not prevent or delay the
parent’ s access to formal resolution procedures.

§161.61. Requests for Informal Review.

(a) A child’s parent may request to meet informally for the
purpose of appealing a determination of the Commission concerning
the child of such parent.

(b) The request for an informal review must be in writing.

(c) A request for informal review shall not be considered by
the Commission to be a petition for formal hearing pursuant to this
subchapter.

(d) The request for informal review must contain substan-
tially the following:

(1) a statement describing the decision about which there
is dissatisfaction, including the date or dates, as far as can be
determined by the parent, on which the determination occurred;

(2) the basis on which the parent contends that the
determination was improper or unjust; and

(3) the requested remedy.

(e) An informal review request shall be considered filed on
the day the request is received by the caseworker or alternatively, if
the caseworker is not available, on the date the complaint is delivered
to the Commission office responsible for services to the child, or
when deposited in the United States Mail with postage prepaid, in
a wrapper addressed to the Commission at the office responsible for
services to the child, whichever date is later.

§161.62. Informal Review Procedures.

(a) Within 30 days of the filing of a request for informal
review, or a later date if requested by the parent, the caseworker and
the supervising regional director shall meet with the parent to review
the complaint.

(b) Informal reviews shall be scheduled during regular Com-
mission working hours at a district or local office closest to the parent
unless an alternative site and hour is requested in advance by the par-
ent.

(c) The informal review is not a formal hearing; therefore,
rules of evidence do not apply. However, the parent shall have the
opportunity to refute the basis of the contested determination, to offer
verbal and written testimony in his or her behalf, and to question
program supervisors about the determination.

(d) The Commission shall make available to the parent any
documents contained in the files of the Commission for the purpose of
providing evidence for consideration in the informal review process
and shall make available any personnel of the Commission who may
have information pertinent to the matter or matters as to which the
informal review process is conducted.

(e) Upon receiving reasonable notice from the parent, the
Commission shall provide an interpreter or reader, or both, to assist
during the meeting.

§161.63. Informal Review Findings.

(a) Within ten working days after the conclusion of the
informal review the regional director shall issue a decision to the
parent. The decision shall contain a recommended remedy, if
applicable, which shall be based on the regional director’s findings
with regard to whether the determination:

(1) conformed with applicable laws, Commission rules,
and policies of the Blind and Visually Impaired Children’s Program,
and

(2) is appropriate for the individual circumstances of the
child and parent.

(b) The regional director shall inform the parent of the
informal decision in writing. Upon request by the parent, the regional
director shall provide the information in the alternative reading
medium specified by the parent. In instances of an adverse decision,
the letter shall contain the method and procedures by which the parent
may petition for a formal hearing.

(c) If the issue is resolved through the informal review to the
satisfaction of the parent, the Commission shall consider the matter
settled. Any subsequent dissatisfaction with determinations related
to the child shall constitute a new matter to be considered and shall
require filing of notices in the same manner as described in §161.61
title (relating to Requests for Informal Review).

§161.64. Withdrawal or Cancellation of Request for Informal Re-
view.

(a) The parent may withdraw or cancel a request for an
informal review at any step of the review process. Unless the
parent files a petition for a formal hearing on the same issue, the
determination resulting from the informal review shall be final.

(b) If the parent files a petition for a formal hearing on the
same issue before the informal review process is completed, the
informal review process shall be terminated.

§161.65. Request for Formal Hearing.

(a) A parent may request a formal hearing by notifying the
child’s caseworker in writing.

(b) A request for a formal hearing shall be considered timely
if it is received by the Commission within a reasonable period of
time, not to exceed 60 days from the date the parent was mailed
notice of the caseworker’ s determination to the parent’s last known
address, or 30 days from the date the parent was mailed notice of the
regional director’s decision if an informal review was held.

(c) Although no prescribed form is required to file a request,
preprinted forms for this purpose shall be maintained in every
Commission office and are available upon request.

(d) The request for formal hearing must contain substantially
the following:

(1) a statement that the parent is requesting a formal
hearing pursuant to these rules;
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(2) a statement indicating consent by the parent for the
release of such information as is necessary for the conduct of a formal
hearing;

(3) a statement describing the contested action, including
the date or dates, as far as known to the parent, on which the alleged
action occurred;

(4) the basis on which the parent charges that the alleged
action taken was improper or unjust; and

(5) the requested remedy.

(e) A formal hearing request that fails to substantially com-
ply with the requirements of subsection (d) of this section shall be
returned to the requestor with a letter stating the reason for rejection.
Rejection shall not jeopardize the timeliness of filing an amended re-
quest if the original request was made in compliance with subsection
(b) of this section.

(f) A formal hearing request shall be considered filed on the
day the request is received by the caseworker or alternatively, if the
caseworker is not available, on the date the complaint is delivered
to the Commission office responsible for services to the child; or
when deposited in the United States Mail with postage prepaid, in
a wrapper addressed to the Commission at the office responsible for
services to the child, whichever date is later.

(g) Upon receiving a request for a formal hearing, the case-
worker shall mail the parent an acknowledgment, a form requesting
the parent’s consent for therelease of such information as is necessary
for the conduct of a hearing, and information specified in §161.66(b)
of this title (relating to Formal Hearing Procedures).

(h) The Commission shall make available to the parent any
documents contained in the files of the Commission for the purpose
of providing evidence for consideration in the formal hearing process.

(i) Upon receiving reasonable notice from the parent, the
Commission shall provide an interpreter or reader, or both, to assist
during the hearing.

§161.66. Formal Hearing Procedures.

(a) The Commission uses the services of the State Office of
Administrative Hearings (SOAH) to conduct formal hearings related
to this subchapter.

(b) Hearings shall be conducted in accordance with:

(1) state procedures for hearing contested hearings con-
tained in 1 TAC, §155.1, et seq.

(2) applicable sections of the Texas Government Code,
Chapter 2001; and

(3) this subchapter.

(c) Theinformation contained in subsection (b) of this section
shall be provided to the parent upon receipt of a request for a formal
hearing.

(d) A parent may be represented by legal or other counsel
during a formal hearing.

§161.67. Review of Proposal for Decision.

(a) Upon receipt of SOAH’s proposal for decision, the
executive director shall review the proposal for decision and the
hearing record.

(b) Within 15 days of receipt, the executive director shall
issue a final decision. The decision shall be based on a review of

the hearing officer’s findings of fact, conclusions of law, and agency
policy.

(c) The executive director shall notify the parent of a final
decision by letter. In instances of an adverse decision, the letter shall
inform theparent of the method by which thecomplainant may appeal
the final decision.

(d) The parent may file a motion for rehearing of an adverse
decision of the executive director and must file a motion for rehearing
in order to appeal an adverse decision to the district court. Themotion
for rehearing must be filed in accordance with Texas Government
Code, §2001.145, et seq.

(e) A parent desiring to appeal to the District Court shall,
upon request, be provided copies of the sections of the Texas
Government Code pertinent to the motion for rehearing and appeals
to the District Court.

§161.68. Appeal of Final Decision.
A final decision adverse to the consumer may be appealed to the State
District Court in Travis County in accordance with Texas Government
Code, §2001.171, et seq.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817628
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 459–2611

♦ ♦ ♦
Chapter 173. Donations
40 TAC §173.1, §173.2

The Texas Commission for the Blind proposes amendments to
§173.1 and §173.2, pertaining to donations. These actions
are the result of the agency’s review of the rule pursuant to
the Appropriation Act of 1997, HB 1, Article IX, Section 167.
The commission is updating the rules with the agency’s revised
name and making one grammatical change.

Ernest Pereyra, Deputy Director of Administration and Finance,
has determined that for the first five years the rules are in effect
there will be no fiscal implications for state or local government.

Mr. Pereyra has also determined that for each year of the
first five years the rules as proposed are in effect the public
benefits anticipated as a result of the rules will be a clear public
understanding of the agency’s authority to accept donations and
the relationship between the agency and donors. There will be
no effect on small businesses. There is no anticipated economic
cost to individuals as a result of the repeal.

Questions about the content of this proposal may be directed
to Jean Crecelius at (512) 459-2611 and written comments on
the proposal may be submitted to Policy and Rules Coordinator,
P. O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.

The amendments are proposed under Human Resources Code,
Title 5, Chapter 91, §91.011, which authorizes the commission
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to adopt rules prescribing the policies and procedures followed
by the commission in the administration of its programs.

The proposal affects Human Resources Code, Title 5, Chapter
19, §91.012, specifically (d)(4) of the section.

§173.1. Purpose.
The purpose of these sections is to establish rules for acceptance
of private donations and to establish standards of conduct to govern
the relationships between officers and employees of the Texas [State]
Commission for the Blind and private donors.

§173.2. Definitions.
The following words and terms, when used in this section, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Commission–the Texas [State] Commission for the
Blind.

(2) Employee-A regular, acting, or exempt, full- or part-
time employee of the commission.

(3) Officer-A member of the commission’s governing
board.

(4) Private donor-One or more individuals or organiza-
tions that offer to give or give nonpublic financial assistance to the
commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817642
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 459–2611

♦ ♦ ♦
Chapter 173. Donations
The Texas Commission for the Blind proposes the repeal of
§§173.3-173.73 and simultaneously proposes new §§173.3-
173.7. These actions are the result of the agency’s review
of the rules pursuant to the Appropriation Act of 1997, HB
1, Article IX, Section 167. The Commission is updating the
rules to reflect changes in law and Commission practices. The
rules have also been improved in style and content. The
sections contain the Commission’s rules on soliciting donations,
investing funds received as donations, transferring donations
received by the Commission to other parties, and accepting
donations for restricted or unrestricted purposes.

Ernest Pereyra, Deputy Director of Administration and Finance,
has determined that for the first five years the rules are in effect
there will be no fiscal implications for state or local government.

Mr. Pereyra has also determined that for each year of the
first five years the rules as proposed are in effect the public
benefits anticipated as a result of the rules will be a clear public
understanding of the agency’s authority to accept donations and
the relationship between the agency and donors. There will be
no effect on small businesses. There is no anticipated economic
cost to individuals as a result of the rules as proposed.

Questions about the content of this proposal may be directed
to Jean Crecelius at (512) 459-2611 and written comments on
the proposal may be submitted to Policy and Rules Coordinator,
P. O. Box 12866, Austin, Texas 78711, within 30 days from the
date of this publication.
40 TAC §§173.3–173.7

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission for the Blind or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under Human Resources Code, Title
5, Chapter 91, §91.011, which authorizes the commission to
adopt rules prescribing the policies and procedures followed by
the commission in the administration of its programs.

The proposal affects Human Resources Code, Title 5, Chapter
19, §91.012, specifically (d)(4) of the section.

§173.3. General Authority to Accept Donations.

§173.4. Solicitation.

§173.5. Investing.

§173.6. Restricted/Unrestricted.

§173.7. Transfer.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817640
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 459–2611

♦ ♦ ♦
40 TAC §173.3-173.7

The rules are proposed under Human Resources Code, Title
5, Chapter 91, §91.011, which authorizes the commission to
adopt rules prescribing the policies and procedures followed by
the commission in the administration of its programs.

The proposal affects Human Resources Code, Title 5, Chapter
19, §91.012, specifically (d)(4) of the section.

§173.3. Acceptance of Donations.

(a) Donations in the amount of $500 or more shall be
considered by the Commission’ s governing board for acceptance
according to Government Code, Chapter 575. Donations in the
amount of $499 or less shall be accepted upon determination of the
Commission’s executive director that the donation is for purposes
consistent with Human Resources Code, Chapter 91.

(b) Donations of real property (real estate) shall be accepted
by the Commission only upon authorization of the legislature.

(c) Donations to the Commission may be for any amount and
for specified or unspecified purposes.

§173.4. Solicitation.

The solicitation of donations by the Commission shall be limited to
purposes consistent with Human Resources Code, Chapter 91.
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§173.5. Investing.

All donations shall be deposited into the state treasury for investment
and the Commission shall expend same in accordance with the
provisions of state law.

§175.6. Restricted/Unrestricted.

(a) Conditional or restrictive donations for purposes specified
by the donor may be accepted if the conditions are consistent with
the approved purposes of the Commission and consistent with state
laws and these rules. Upon acceptance, restrictive donations shall be
used only for purposes specified by the donor.

(b) Unconditional donations shall be used to carry out the
approved purposes of the Commission, consistent with state laws and
these rules.

§175.7. Transfer.

No donations shall be transferred by the Commission to a private or
public development fund or foundation unless the Commission has
received written permission for the transfer from the donor or the
donor’ s representative, if applicable.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817641
Terrell I. Murphy
Executive Director
Texas Commission for the Blind
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 459–2611

♦ ♦ ♦

Part VI. Texas Commission for the Deaf
and Hard of Hearing

Chapter 182. Specialized Telecommunications
Device Assistance Program

Subchapter A. Definitions
40 TAC §182.4

The Texas Commission for the Deaf and Hard of Hearing
proposes amendment to §182.4, Determination of Basic Device.
The amendment is proposed to provide a broader definition of
basic equipment for which limited options are available.

David W. Myers, Executive Director, has determined that for
each year of the first five years the amendment is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amendment.

Mr. Myers also has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of this amendment will be a better understanding
of how the devices that will be available will be determined
under the Specialized Telecommunications Device Assistance
Program. There will be no effect on small businesses. There is
no anticipated economic hardship to persons required to comply
with the amendment as proposed.

Comments on this proposed amendment may be submitted
to Billy Collins, Texas Commission for the Deaf and Hard of
Hearing, P.O. Box 12904, Austin, Texas 78711-2904.

The amendment is proposed under the Human Resources
Code, §81.006(b) (3), which provides the Texas Commission
for the Deaf and Hard of Hearing with the authority to adopt
rules for administration and programs.

No other statute, code or article is affected by this proposed
amendment.

§182.4. Determination of Basic Device
In determining basic devices available for voucher exchange, the
following criteria shall be applied.

(1) The device must be for the purpose of telephone access
in the home or business;

(2) The device must mainly apply to telephone access
functions and not daily living functions; and

(3) The device must serve to facilitate interactive com-
munication that is functionally equivalent to that afforded by a basic
telephone.

(4) Due to the limited technology available, devices for
individuals who are speech impaired will be evaluated on an
individual basis.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 16,
1998.

TRD-9817605
David Myers
Executive Director
Texas Commission for the Deaf and Hard of Hearing
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 407–3250

♦ ♦ ♦
TITLE 43. TRANSPORTATION

Part I. Texas Department of Transporta-
tion

Chapter 15. Transportation Planning and Pro-
gramming

Subchapter E. Federal, State, and Local Partici-
pation
43 TAC §§15.50–15.52, 15.54, 15.55

The Texas Department of Transportation proposes amendments
to §§15.50-15.52 and §§15.54-15.55, concerning federal, state,
and local participation.

EXPLANATION OF PROPOSED AMENDMENTS

Transportation Code, §222.053(b) authorizes the Texas Trans-
portation Commission to require, request, or accept from a polit-
ical subdivision matching or other local funds, rights of way, util-
ity adjustments, additional participation, planning, or any local
incentives to make the most efficient use of its highway fund-
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ing. Pursuant to this authority, the commission has adopted
§§15.50-15.56, to specify the roles of federal, state, and local
entities in the development of highway improvement projects.

Less than half of the identified highway improvement needs of
the state are currently being met. Cost participation is required
of local governments in order to make the most efficient use
of scarce state highway funding. Funding may also be limited
at the local level. The Transportation Equity Act for the 21st
Century (TEA-21) will provide an increased amount of federal
funding for transportation needs in the state. Maximizing the
use of this additional federal funding will allow scarce state and
local funds to be used more efficiently, and will allow those
projects determined to be the most critical to be developed
expeditiously.

Article III, §50 of the Texas Constitution generally prohibits state
agencies from extending the credit of the state. Accordingly,
the department requires local governments to pay all estimated
costs for which the local government is responsible prior to
those costs being incurred, rather than have the department
pay those costs and be reimbursed by the local government.

Section 15.52 currently requires the department to monitor
project costs, and to collect any additional participation required
of a local government at any point during a project when
it becomes apparent that local payments are insufficient to
cover identified contract costs. Attorney General opinions,
interpreting the constitutional provisions, have held that an
extension of the credit of the state may be provided if made
for a public purpose, and sufficient controls exist to ensure the
public purpose is carried out and the constitutional requirements
are met. Collecting additional local participation after project
completion would allow these projects to be developed more
efficiently.

Transportation Code, §224.033 authorizes the commission to
enter into an agreement with a county for the improvement
by the county of the state highway system. Transportation
Code, §221.002 authorizes the commission and the governing
body of a municipality to agree to establish the respective
liabilities and responsibilities of each in the provision of a
designated state highway in the municipality. Title 23, Code
of Federal Regulations, Part 635 authorizes the department
to allow local governments to award and manage federal-
aid highway improvement contracts if all federal requirements
are met. The amendments authorizing a local government
to award and manage certain highway improvement contracts
are necessary to ensure that all applicable federal and state
laws, regulations, and guidelines are complied with by the local
government.

Part 635 also authorizes highway improvements to be per-
formed by state or local forces ("force account"), rather than
through competitive bidding, when it is demonstrated that the
force account method is more cost effective. The amendments
are necessary to ensure that approval of force account work
made under the federal regulations will also be in compliance
with department requirements, and to prescribe requirements
for department approval of force account work that are consis-
tent with federal regulations.

The amendments are also necessary to update department
policy concerning the funding of highway improvement projects
and to clarify the role of local governments in the development
of highway improvement projects to be used as the basis of an
agreement between the department and the local government.

Section 15.50 is amended to clarify that federal, state, and local
responsibilities for cost participation in highway improvement
projects are described in Subchapter E of Chapter 15.

Section 15.51 is amended to define additional terms used
in that subchapter, including district office, eligible utilities,
executive director, incremental payments, metropolitan highway,
Phase 1 Trunk System Corridor, and the Texas Trunk System.
Amendments clarifying several existing definitions have also
been made, and terms no longer used have been deleted.

Section 15.52 is amended to eliminate the requirement for
the department to seek additional funds, other than payments
specified in the funding agreement, from a local government
prior to completion of a project. To clarify the involvement of
local governments in project development activities, this section
is also amended to: (1) define when the department may
authorize a local government to provide minor improvements
to the state highway system and define a minor improvement;
and (2) define when the department may authorize a local
government to award and manage a construction contract
eligible for state or federal reimbursement.

Section 15.54 is amended to clarify that construction costs
funded by the Texas Transportation Commission require compli-
ance with federal and state laws and regulations in carrying out
the highway improvements. Additionally, §15.54(d)(3)(E) is be-
ing amended to give the commission freedom to consider other
matters that may be unique to the situation when approving a
waiver to cost conditions for frontage road construction. Vari-
ous minor grammatical amendments have also been made to
clarify the existing provisions of this section.

To allow the department to maximize the use of increased
federal funding available under TEA-21, section 15.55(c), Figure
1 is amended to revise numerous participation ratios to allow
the department the flexibility to request federal reimbursement
for more right of way and preliminary engineering activities,
as well as construction, thus reducing the required state and
local participation required for some types of projects, and
allowing those funds to be used for other projects. Numerous
footnotes have also been deleted to provide the department
the flexibility to utilize federal funds other than those under the
control of metropolitan planning organizations. To provide for
the expeditious and systematic development of high priority
projects, this section has also been amended to provide
for development of Phase 1 Trunk System Corridors and
certain Safety Program projects without requiring any local
participation.

Other specific changes to Section 15.55(c), Figure 1 include: (1)
elimination of sub-headings under the Interstate Highway Sys-
tem category as these are defined in the Unified Transportation
Program (UTP) and do not need to be repeated here; (2) elim-
ination of ratios requiring more than 10% local participation for
right of way and eligible utility costs for projects on the Urban
Road System; (3) participation ratios for Continuous Lighting
Systems have been revised to reflect the numerous possibili-
ties currently available and the requirements for each; (4) local
participation for right of way and eligible utility costs has been
eliminated for the On-State Highway System Safety Program to
allow the department to more efficiently and expeditiously ad-
dress safety concerns on the State Highway System; and (5)
local participation has been reduced from 100% to 10% for the
Off-State Highway System Safety Program as these costs are
minimal and to further utilize federal funding.
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FISCAL NOTE

Frank J. Smith, Director, Finance Division, has determined that
for the first five-year period the amended sections are in effect,
there will be fiscal implications for state or local governments
as a result of enforcing or administering the amended sections.
The amendments will expend more state funds for acquisition
of right of way and payment of eligible utility costs for Phase
1 Trunk System Corridors and Safety Program projects. Those
additional costs have been estimated at $150,000 for each year
of the five-year period. There is a corresponding decrease in
costs for local governments. It is also anticipated that there will
be additional fiscal implications for state and local governments
through the amendments to the cost participation ratios. Those
costs cannot be quantified as the amount will depend on the
number and types of projects that are developed. There are
no anticipated costs for persons required to comply with the
amended sections as proposed.

Robert L. Wilson, Director, Design Division, has certified that
there will be no significant impact on local economies or
overall employment as a result of enforcing or administering
the amended sections.

PUBLIC BENEFIT

Mr. Wilson also has determined that for each year of the
first five years the amended sections are in effect the public
benefit anticipated as a result of enforcing or administering the
amended sections will be to maximize the use of scarce state
and local transportation funding, and to ensure that high priority
projects are developed as expeditiously as possible, without
delays due to the inability of a local government to participate
in right of way and eligible utility costs, thereby improving the
efficiency of the state’s transportation system, and maximizing
the safety of the traveling public. There will be no effect on
small businesses.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed amendments. The public hearing will be held at
1:30 p.m. on December 16, 1998, in the first floor hearing room
of the Dewitt C. Greer State Highway Building, 125 East 11th
Street, Austin, Texas and will be conducted in accordance with
the procedures specified in 43 TAC §1.5. Those desiring to
make comments or presentations may register starting at 1:00
p.m. Any interested persons may appear and offer comments,
either orally or in writing; however, questioning of those making
presentations will be reserved exclusively to the presiding officer
as may be necessary to ensure a complete record. While any
person with pertinent comments will be granted an opportunity
to present them during the course of the hearing, the presiding
officer reserves the right to restrict testimony in terms of time
and repetitive content. Organizations, associations, or groups
are encouraged to present their commonly held views and
identical or similar comments through a representative member
when possible. Comments on the proposed text should include
appropriate citations to sections, subsections, paragraphs, etc.
for proper reference. Any suggestions or requests for alternative
language or other revisions to the proposed text should be
submitted in written form. Presentations must remain pertinent
to the issues being discussed. A person may not assign a
portion of his or her time to another speaker. A person who
disrupts a public hearing must leave the hearing room if ordered

to do so by the presiding officer. Persons with disabilities who
plan to attend this meeting and who may need auxiliary aids
or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or braille, are requested
to contact Eloise Lundgren, Director, Public Information Office,
125 East 11th Street, Austin, Texas 78701-2483, 512/463-8588
at least two working days prior to the hearing so that appropriate
services can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be
submitted to Robert L. Wilson, Director, Design Division, 125
East 11th Street, Austin, Texas 78701-2483. The deadline for
receipt of comments will be 5:00 p.m. on January 5, 1999.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation.

No statutes, articles, or codes are affected by the proposed
amendments.

§15.50. Purpose.

This subchapter [undesignated head] describes federal, state, and
local responsibilities for cost participation in highway improvement
projects.

§15.51. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

[(1) Added capacity - An increase in the carrying capacity
of a segment of the state highway system, including the addition of
new travel lanes (other than high occupancy vehicle lanes or auxiliary
lanes).]

(1) [(2)] Commission - The Texas Transportation Com-
mission.

(2) [(3)] Congestion Mitigation and Air Quality Improve-
ment Program (CMAQ) - A federal program, established and admin-
istered in accordance with 23 United States Code §104 and federal
regulations, which provides federal funds for a project in a non-
attainment area that contributes to the attainment of a natural ambient
air quality standard or will have certified benefits to air quality.

(3) [(4)] Construction cost - All direct and indirect
costs identified by the department’s cost accounting system to a
highway improvement project, other than for right of way acquisition,
preliminary engineering, and construction engineering.

(4) [(5)] Construction engineering cost/expenses - Engi-
neering or project administration costs and expenses incurred, includ-
ing indirect costs and expenses identified by the department’s cost
accounting system, on a highway improvement project after contract
award.

(5) [(6)] Department - The Texas Department of Trans-
portation.

(6) District office - One of the 25 geographical areas,
managed by a district engineer, in which the department conducts
its primary work activities.

(7) Economically disadvantaged county - As determined
from data provided to the department by the Texas Comptroller of
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Public Accounts at the beginning of each fiscal year, a county that
has, in comparison to other counties in the state:

(A) below average per capita taxable property value;

(B) below average per capita income; and

(C) above average unemployment.

(8) Eligibleutilities - Costs of utility adjustments, required
by a highway improvement project, that are eligible, in accordance
with federal and state law, for reimbursement by the department.

(9) Executive director - The executive director of the
department, or a designee not below the level of deputy executive
director or assistant executive director.

(10) [(8)] Farm and Ranch to Market (FM/RM) System
Route - A road on the system of roads [system of roads] designated
by the commission under Transportation Code, §201.104.

(11) [(9)] Federal funds - Financial assistance provided
by the federal government for highway improvement projects.

(12) [(10)] Highway improvement project - A project
which provides for the design, construction, improvement, or en-
hancement of a public road, including bridges, culverts, or other nec-
essary structures related to public roads, either on or off the state
highway system.

(13) Incremental payments - A local government’s pay-
ment of its funding share in amanner other than the standard payment
provision provided in §15.52(6)(A) of this title (relating to Agree-
ments), including an initial payment made in accordance with that
section, followed by payment of the remaining amount at a time es-
tablished in the funding agreement, or periodic payments made in
accordance with the schedule established in the funding agreement.

[(11) Interstate Maintenance Program (IM) - A federal
program which provides federal funding to reconstruct, rehabilitate,
or maintain a portion of the Interstate Highway System; criteria for
eligible projects in this program are set forth in federal law and
regulations.]

(14) [(12)] Local government - Any county, city, other
political subdivision of this state, or special district that has the
authority to finance a highway improvement project.

(15) [(13)] Local participation - Minimum financial
[Financial] assistance provided by a local government to participate
in costs associated with highway improvement projects.

(16) [(14)] Matching funds/participation ratio - Those
portions of funds required or chargeable for the contribution toward a
highway improvement project’s cost by a local government [entity].

(17) Metropolitan highway - A local road or street which
compliments the state highway system, as designated by the commis-
sion.

(18) [(15)] Metropolitan planning organization (MPO) -
An organization designated in certain urbanized areas to carry out the
transportation planning process as required by 23 United States Code
§134.

(19) [(16)] National Highway System (NHS) - A part
of the National Intermodal Transportation System consisting of the
National System of Interstate and Defense Highways and those
principal arterial roads which are essential for interstate and regional
commerce and travel, national defense, intermodal transfer facilities,
and international commerce and border crossings as designated by
the United States Congress by criteria set forth in federal law.

(20) [(17)] National System of Interstate and Defense
Highways (Interstate Highway System) - A system of roads and
bridges that constitute a part of the National Highway System
designated by the United States Congress as essential for interstate
and regional commerce and travel, national defense, intermodal
transfer facilities, and international commerce and border crossings.

[(18) New construction (I) - Activities authorized for the
completion of the designated Interstate Highway System.]

[(19) New route- Activities related to an existing roadway
or new location not previously designated on the state highway
system.]

(21) [(20)] Off-State Highway System Bridge Program
- A federally mandated program by which federal funds are made
available to replace or rehabilitate bridges under the jurisdiction of a
local government and not on the state highway system, administered
in accordance with criteria set forth under federal law and regulations
and state law, safety standards, design standards, and construction
standards.

(22) [(21)] Off-state highway system routes - Those
routes not designated on the state highway system which are the
responsibility of local governments.

(23) [(22)] Off-State Highway System Safety Program
- A federally mandated program by which federal funds are made
available for safety improvements to facilities under the jurisdiction of
a local government and not on the state highway system, administered
in accordance with criteria set forth under federal law and regulations
and state law, safety standards, design standards, and construction
standards.

(24) [(23)] On-State Highway System Bridge Program
- A federally mandated program by which federal funds are made
available to replace or rehabilitate bridges on the state highway system
in accordance with criteria set forth under federal law and regulations
and state law, safety standards, design standards, and construction
standards.

(25) [(24)] On-State Highway System Safety Program
- A federally mandated program by which federal funds are made
available for safety improvements on the state highway system in
accordance with criteria set forth under federal law and regulations
and state law, safety standards, design standards, and construction
standards.

(26) Phase 1 Trunk System Corridor - Corridors of the
Texas Trunk System prioritized for project development by the
commission.

(27) [(25)] Preliminary engineering cost/expenses - Costs
and expenses incurred, including indirect costs and expenses identi-
fied by the department’s cost accounting system, on a highway im-
provement project before contract award.

(28) [(26)] Principal Arterial Street System (PASS)
Program - A commission approved program to improve urban arterial
streets designated on the state highway [this] system to relieve major
traffic corridors and enhance total system operations in urban areas
over 200,000 in population.

(29) [(27)] Reconstruction - The primary activities in-
volving the rebuilding of a segment of highway along the existing
route as well as those associated with the acquisition of rights of way
where necessary to upgrade to current standards.

(30) [(28)] Rehabilitation - The primary activities to
restore, or re-establish in good condition, a segment of highway (not
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including the construction of additional travel lanes, other than high
occupancy vehicle lanes or auxiliary lanes).

(31) [(29)] Reservoir agency - A public or private agency
that has the authority to construct, maintain, or operate a reservoir
facility.

(32) [(30)] Right of way costs - All direct and indirect
costs identified by the department’s cost accounting system for the
acquisition of land or an interest in land necessary for the development
of a highway improvement project (including access rights to abutting
properties and usually including eligible utility relocation/adjustment
costs).

(33) [(31)] Right of way procurement - That process
identified with the acquisition of real property, access rights, mineral
rights, and easements permitted in accordance with state law for the
construction of approved highway improvement projects.

(34) [(32)] State funds - Money received by the depart-
ment, other than federal funds or local participation, to be expended
for highway improvement projects.

(35) [(33)] State highway system - The system of
highways in the state included in a comprehensive plan prepared by
the department’s executive director under the direction and with the
approval of the commission in accordance with Transportation Code,
§201.103.

(36) [(34)] State highway system routes - Those state
numbered routes designated as a part of the state highway system.

(37) [(35)] State Park Road Program - A program by
which state funds are utilized to construct roads [to or] within or
adjacent to public facilities administered by the Texas Parks and
Wildlife Department.

(38) [(36)] Surface Transportation Program (STP) - A
federal-aid program where states may obligate federal funds to
projects related to certain public roads, in accordance with the criteria
established in federal law and regulations.

(39) Texas Trunk System - A rural highway network as
defined in §15.41 of this title (relating to Definitions).

(40) [(37)] Transportation Enhancement Program - A
federally mandated program identified in §11.200 et seq. of this
title (relating to Statewide Transportation Enhancement Program),
providing federal funding for activities that enhance the intermodal
transportation systems and facilities within the state for the enjoyment
of the users of those systems.

[(38) Transportation Improvement Program (TIP) - A
transportation program cooperatively developed with metropolitan
planning organizations which includes improvement projects pro-
posed for federal funding in accordance with the criteria set forth
in federal law and federal regulations.]

(41) [(39)] United States (U.S.) System Route - Those
routes designated on the state highway system as U.S. highways
and eligible for federal-aid funds as set forth in federal law and
regulations.

(42) [(40)] Urban Road System - A commission desig-
nated system of routes that consist of the continuation of Farm to
Market Roads in urban areas over 50,000 in population.

(43) [(41)] Urban Streets Program - A state program
of projects, designated by the commission, on certain urban streets
developed and constructed in accordance with state law and safety,
design, and construction standards.

(44) [(42)] Urbanized area - As defined in 23 United
States Code §101, an area with a population of 50,000 or more
designated by the United States Bureau of Census, within boundaries
to be fixed by responsible state and local officials in cooperation with
each other, and subject to the approval of the United States Secretary
of Transportation.

(45) [(43)] Utility relocation/adjustment costs - Costs of
work related to the adjustment, relocation, and removal of utility
facilities accomplished in accordance with §21.21 of this title (relating
to State Participation in Relocation, Adjustment, and/or Removal) and
§§21.31 et seq. of this title (relating to Utility Accommodation).

§15.52. Agreements.

When a local government or reservoir agency is responsible for
providing financial assistance for a highway improvement project, the
department and the local government or reservoir agency shall enter
into an agreement before any work is performed. The agreement will
include, but not be limited to, the following provisions of this section.

(1) Right of entry. If the local government or reservoir
agency is the owner of the project site, it shall permit the department
or its authorized representative access to occupy the site to perform
all activities required to execute the work.

(2) Right of way and/or utility relocation/adjustments.
The local government will provide all necessary right of way and
utility relocation/adjustments, whether publicly or privately owned,
in accordance with §15.55 of this title (relating to Construction Cost
Participation). When specified, the reservoir agency will provide
all necessary right of way and utility/relocation adjustments, whether
publicly or privately owned. Existing utilities will be relocated and/or
adjusted with respect to location and type of installation in accordance
with the requirements of the department as specified in §21.21 of
this title (relating to State Participation in Relocation, Adjustment,
and/or Removal) and §21.31 et seq. of this title (relating to Utility
Accommodation).

(3) Funding arrangement. The agreement will specify the
type of funding share arrangement agreed upon by the department
and the local government. The funding share arrangement shall
include any adjustments required by §15.55 of this title (relating to
Construction Cost Participation). The funding arrangement agreed
upon by the department and the reservoir agency will be as specified
under §15.54(f) of this title (relating to Construction).

(A) Standard. The local government is responsible for
all, or a specified percentage as shown in Appendix A of §15.55
of this title (relating to Construction Cost Participation), of the
direct costs incurred by the department for preliminary engineering,
construction engineering, construction, and right of way as well
as the direct cost for any work included which is ineligible for
federal or state participation. When specified, the reservoir agency is
responsible for all of the direct costs incurred by the department for
preliminary engineering, construction engineering, construction, and
right of way as well as the direct cost for any work included which
is ineligible for federal or state participation.

(B) Alternate. A fixed price funding arrangement may
be used if requested by the local government and approved by the
executive director[,deputy executive director, or assistant executive
director of the department].

(i) Definition. Under this arrangement, a local
government is responsible for a firm fixed price which is a lump
sum price not subject to adjustment except:

(I) in the event of changed site conditions;
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(II) if work requested by the local government
is ineligible for federal participation; or

(III) as mutually agreed upon by the department
and the local government.

(ii) Conditions. The department may enter into a
firm fixed price agreement only:

(I) for projects that include state participation, as
shown in Appendix A of §15.55 of this title (relating to Construction
Cost Participation); and

[( II) if incremental payments are not requested;
and]

(II) [(III)] if the fixed price is based on the
estimated cost of [for] the work for which the funds are received.

(iii) Approval. In approving a request for an alter-
nate funding arrangement, the executive director[,deputy executive
director, or assistant executive director of the department] will con-
sider:

(I) requests by the local government to include
work which is ineligible for federal or state participation;

(II) need for expeditious project completion;

(III) type of work proposed and the ability to
accurately estimate its cost; and

(IV) any other considerations relating to the
benefit of the state, the traveling public, and the operations of the
department.

(4) Interest. The department will not pay interest on funds
provided by the local government or the reservoir agency. Funds
provided by the local government or the reservoir agency will be
deposited into, and retained in, the state treasury.

(5) Amendments. In the case of significantly changed
site conditions or other mutually agreed upon changes in the scope
of work authorized in the agreement, the department and the local
government or reservoir agency will amend the funding agreement,
setting forth the reason for the change and establishing the revised
participation to be provided by the local government or reservoir
agency.

(6) Payment provision. The agreement will establish the
conditions for payment by the local government or reservoir agency,
including, but not limited to, the method of payment and the time of
payment.

(A) Standard. Following execution of the agreement,
the local government or reservoir agency will pay, as a minimum, its
funding share for the estimated cost of preliminary engineering for the
project. Prior to the department’s scheduled date for contract letting,
the local government or reservoir agency will remit to the department
an amount equal to the remainder of the local government’s or
reservoir agency’s funding share for the project.

(i) When the standard funding arrangement is used,
after [i f it is found that the amount received is insufficient to
pay the local government’s or reservoir agency’s funding share,
then the department shall notify the local government or reservoir
agency which shall transmit the required amount to the department.
After] the project is completed the final cost will be determined
by the department, based on its standard accounting procedures.
If it is found that the amount received is insufficient to pay the
local government’s or reservoir agency’ s funding share, then the

department shall notify the local government or reservoir agency
which shall transmit the required amount to the department. If it is
found that the amount received is in excess of the local government’s
or reservoir agency’ s funding share, the [, and any] excess funds paid
by the local government or reservoir agency shall be returned.

(ii) When a fixed price funding arrangement is used,
the lump sum price is not subject to adjustment except as provided
for in paragraph (3)(B) of this section (relating to Agreements).

(B) Alternate. Incremental payments may be made if
requested by the local government and approved by the executive
director [,deputy executive director, or assistant executive director of
the department. If it is found that the amount received is insufficient
to pay the local government’s funding share, then the department
shall notify the local government which shall transmit the required
amount to the department]. When the standard funding arrangement
is used, after [After] the project is completed, the final cost will
be determined by the department based on its standard accounting
procedures.If it is found that the amount received is insufficient to
pay the local government’s funding share, then the department shall
notify the local government which shall transmit the required amount
to the department. If it is found that the amount received is in excess
of the local government’s funding share, the [, and any] excess funds
paid by the local government shall be returned. When a fixed price
funding arrangement is used, the lump sum price is not subject to
adjustment except as provided for in paragraph (3)(B) of this section
(relating to Agreements).

(i) Conditions. The department may approve incre-
mental payments only if:

(I) the incremental payments sought are based
on the estimated cost for the work for which the funds are received
and payment is made in accordance with the schedule established in
the funding agreement; and

(II) the local government does not have a delin-
quent obligation to the department, as defined in §5.10 of this title
(relating to Collection of Debts).

(ii) Approval. In approving a request for incremen-
tal payments, the executive director[,deputy executive director, or
assistant executive director of the department] will consider:

(I) inability [ability] of the local government to
pay its total funding share prior to the department’s scheduled date
for contract letting, [such ability to be] based upon population level,
bonded indebtedness, tax base, and tax rate;

(II) past payment performance;

(III) need for expeditious project completion;

(IV) whether the project is located in a local
government that consists of all or a portion of an economically
disadvantaged county; and

(V) any other considerations relating to the ben-
efit of the state, the [traveling] public, and the operations of the de-
partment.

(7) Termination. If the local government or reservoir
agency withdraws from the project after the agreement is executed, it
shall be responsible for all direct and indirect project costs incurred by
the department for the items of work in which the local government
or reservoir agency is participating.

(8) Responsibilities of the parties. The agreement shall
identify the responsibilities of each party, including, but not limited

PROPOSED RULES December 4, 1998 23 TexReg 12265



to, preparing or providing construction plans, advertising for bids,
awarding a construction contract, and construction supervision.

(A) Local performance of construction work.

(i) Request. If requested by a county or municipal-
ity and approved by the executive director or designee, an agreement
with the commissioners court of a county or the governing body of a
municipality may provide for minor improvement of the state high-
way system by county or municipal employees under direct county
or municipal control, where minor improvements are to include:

(I) projects on a metropolitan highway not main-
tained by the department and not contained in the off-state highway
system bridge program; or

(II) projects or activities appurtenant to a state
highway and including drainage facilities, surveying, traffic counts,
driveway construction, landscaping, signs, lighting, guardrails and
other items incidental to the roadway itself on facilities for which
the department is responsible for maintenance.

(ii) Approval. The executive director or designee
may authorize a county or municipality to perform minor improve-
ment of the state highway system, if the county or municipality com-
mits in the agreement to comply with all federal, state and department
requirements and agrees to forfeit any claim to federal and/or state
reimbursement if they fail to comply. In approving a request from a
county or municipality for minor improvement of the state highway
system, the executive director or designee will consider:

(I) previous experience of the county or munic-
ipality in performing the type of work proposed;

(II) need for expeditious project completion;

(III) cost effectiveness of the proposal as com-
pared to awarding the project through the competitive bidding pro-
cess; and

(IV) any other considerations relating to the
benefit of the state, the traveling public, and the operations of the
department.

(B) Local letting and management of construction pro-
jects.

(i) Request. A local government may submit a
written request to the department to assume the responsibility for
letting, construction, and construction management of a specific
project.

(ii) Approval. The executive director may authorize
a local government to award and manage a construction contract if:

(I) the improvement is for a project not on the
state highway system or is for a project on a metropolitan highway
not maintained by the department;

(II) the project is not in the off-state highway
system bridge program;

(III) the department lacks the expertise or re-
sources necessary to award a construction contract in an efficient and
timely manner;

(IV) the local government is found to be capable
of awarding and managing the construction contract in a timely
manner consistent with federal, state and department regulations; and

(V) the local government commits in the agree-
ment to comply with all federal, state and department requirements

and agrees to forfeit any claim to federal and/or state reimbursement
if they fail to comply.

(C) Acknowledgment. The local government or reser-
voir agency must acknowledge in the agreement that while not an
agent, servant, nor employee of the state, it is responsible for its own
acts and deeds and for those of its agents or employees during the
performance of the work authorized in the contract.

§15.54. Construction.
(a) Purpose. This section describes the conditions under

which state, federal and local financing of construction costs are to
be shared.

(b) Funding. Construction costs may be funded by the
commission at the entire expense of the department, with local
participation, and/or with federal participation, as described in §15.55
of this title (relating to Construction Cost Participation), and in
accordance with criteria set forth by federal and state law and
regulations. The local government shall also be responsible for the
total cost of any work included which is ineligible for federal or
state participation as specified in §15.52 of this title (relating to
Agreements).

(c) Sidewalks. The department will also provide for sidewalk
construction, accomplished in accordance with the requirements of
the Americans with Disabilities Act and other applicable state and
federal laws, on [the] designated state highway system routes:

(1) when replacing an existing sidewalk;

(2) where highway construction severs an existing side-
walk system (the state will make connections within highway right
of way to restore sidewalk system continuity); or

(3) where pedestrian traffic is causing or is expected to
cause a safety conflict.

(d) Control of Access on Freeway Mainlanes.

(1) For facilities with full control of access, such as
interstate highways or freeways developed by commission designation
pursuant to Transportation Code, Chapter 203, access to the main
travel lanes is fully controlled through designation, purchase of access
rights, or provision of frontage roads.

(2) The department will include frontage roads in the
planning stage of highways with full access control when:

(A) it is necessary to unlandlock the remainder of a
parcel of land which has a value equal to or nearly equal to the cost
of the frontage road;

(B) the appraised damages, resulting from the absence
of frontage roads at the time of planning, would exceed the cost of
the frontage roads; or

(C) it is necessary to restore circulation of local traffic
due to local roads or streets being severed or seriously impaired by
the construction of the controlled access highway, and an economic
analysis shows the benefits derived more than offset the costs of
constructing and maintaining the frontage roads.

(3) In those instances where requests for additional
frontage roads are received during or subsequent to the planning
stage or after the freeway has been constructed, they may be
considered and placed in order of the priority of highway needs.

(A) When right of way and utility adjustment costs
are shared with a local government on a standard participation basis
applicable to the highway designation, the department may assume
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100% responsibility for additional frontage road construction as
follows:

(i) on relatively short sections of frontage roads
where through lane traffic is experiencing high accident rates due
to local access and where such construction can be expected to
substantially improve safety; or

(ii) in heavily traveled urban corridors where gaps
occur in the existing frontage road systems, and closing these frontage
road gaps will restore system continuity and provide a cost-effective
method of enhancing traffic operations in the corridor.

(B) The department may assist a requesting local
government in the construction of additional frontage roads as
follows:

(i) where a usable section of frontage road that will
be of benefit to the traveling public is to be developed (usable section
being defined as an addition or extension from a cross road separation
to cross road separation or connecting to a public roadway or major
traffic generator);

(ii) where such frontage road construction is judged
to not adversely impact existing traffic operations or safety;

(iii) where the department is responsible for design
and construction of the added frontage roads; and

(iv) except as provided in subparagraph (E) of this
paragraph, and as adjusted under §15.55 of this title (relating to Con-
struction Cost Participation), when the requesting local government
furnishes 100% of needed right of way and utility adjustment costs
and 50% of the cost of construction, including preliminary and con-
struction engineering.

(C) The department may approve additional frontage
road construction, which is 100% funded by the requesting local
government as follows:

(i) if the frontage road construction primarily pro-
vides new or improved access to abutting property and does not nec-
essarily provide a usable section as defined in subparagraph (B)(i) of
this paragraph (a[This] type of addition that would provide limited
benefits to the general traveling public [.]); and

(ii) except as provided in subparagraph (E) of this
paragraph, where the department is responsible for designing and
constructing the frontage road and the requesting local government
is responsible for 100% of the construction, right of way, and utility
adjustment costs including preliminary and construction engineering.

(D) Where right of way costs are 100% the responsi-
bility of the requesting local government, relocation assistance bene-
fits will also be 100% the responsibility of the local government and
must be accomplished in compliance with department policies and
procedures.

(E) The department may waive any one or more of
the cost conditions stated in subparagraphs (B)(iv) and (C)(ii) of
this paragraph, provided that the waiver is first approved by written
order of the commission. In approving a waiver, the commission will
base its decision on consideration of the population level, bonded
indebtedness, tax base, and tax rate of the local government involved,
or other conditions the commission deems pertinent.

(4) For additional frontage roads requested subsequent to
the planning stage or after the freeway has been constructed, control
of access as originally conceived for the facility may be modified to
allow access to the proposed frontage road only to the extent as may

be permitted by safety considerations and in keeping with department
policies and procedures. The sale or disposal of access rights shall
be accomplished in accordance with §§21.101-21.104 of this title
(relating to Disposal of Real Estate Interests).

(5) Access driveway facilities shall be for securing access
to abutting property. Costs and provision thereof shall be in accor-
dance with the criteria and responsibilities established in §§11.50-
11.53 of this title (relating to Access Driveways to State Highways).

(e) Drainage Construction Costs.

(1) In general, it shall be the duty and responsibility of
the department to construct, at its expense, a drainage system within
state highway right of way, including outfalls, to accommodate the
storm water which originates within and reaches state highway right
of way from naturally contributing drainage areas.

(2) Where a drainage channel, man-made, natural, or a
combination of both, is in existence prior to the acquisition of
highway right of way, including right of way for widening the
highway, it shall be the duty and responsibility of the state to provide
for the construction of the necessary structures and/or channels to
adjust or relocate the existing drainage channel in such a manner
that the operation of the drainage channel will not be injured. The
construction expense required shall be considered a construction item.
The acquisition of any land required to accomplish this work shall
be considered a right of way item,with cost participation to be in
accordance with §15.55 of this title (relating to Construction Cost
Participation).

(3) Where an existing highway crosses an existing
drainage channel, and a political unit or subdivision with statutory
responsibility for drainage develops a drainage channel to improve
its operation, both upstream and downstream from the highway,
and after the state establishes that the drainage plan is logical and
beneficial to the state highway system, and there is no storm water
being diverted to the highway location from an area which, prior
to the drainage plan, did not contribute to the channel upstream of
the highway, and after construction on the drainage channel has
begun or there is sufficient evidence to insure that the drainage plan
will be implemented, the department, at its expense, shall adjust the
structure and/or channels within the existing highway right of way
as necessary to accommodate the approved drainage plan.

(4) Where a state highway is in existence, and there is
a desire of others to cross the existing highway at a place where
there is not an existing crossing for drainage, then those desiring to
cross the highway must provide for the entire cost of the construction
and maintenance of the facility which will serve their purpose while
at the same time adequately serving the highway traffic. The
design, construction, operation, and maintenance procedures for the
facility within state highway right of way must be acceptable to the
department.

(5) In the event the local government involved expresses a
desire to join the department in the drainage system in order to divert
drainage into the system, the local government shall pay for the entire
cost of collecting and carrying the diverted water to the state’s system
and shall contribute its proportional share of the cost of the system
and outfall based on the cubic feet per second of additional water
diverted to it when compared to the total cubic feet per second of
water to be carried by the system. The local government requesting
the drainage diversion shall indemnify the state against or otherwise
acknowledge its responsibility for damages or claims for damages
resulting from such diversion.

(f) Highway adjustments for reservoir construction.
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(1) Where existing highways and roads provide a satisfac-
tory traffic facility in the opinion of the department and no immediate
rehabilitation or reconstruction is contemplated, it shall be the respon-
sibility of the reservoir agency, at its expense, to replace the existing
road facility disturbed by reservoir construction in accordance with
the current design standards of the department, based upon the road
classification and traffic needs.

(2) Where no highway or road facility is in existence but
where a route has been designated for construction across a proposed
reservoir area, the department will bear the cost of constructing
a satisfactory facility across the proposed reservoir, on a line and
grade for normal conditions of topography and stream flow, and any
additional expense as may be necessary to construct the highway or
road facility to line and grade to comply with the requirements of the
proposed reservoir shall be borne by the reservoir agency.

(3) In soil conservation and flood control projects involv-
ing the construction of flood retarding structures where a highway or
road operated by the department will be inundated at less than calcu-
lated 50-year frequencies by the construction of a floodwater retarding
structure, it will be expected that the soil conservation service or one
of its cooperating agencies will provide funds as necessary to raise
or relocate the road above the water surface elevation which might
be expected at 50-year intervals. In those cases where a highway or
road operated by the department will not be inundated by floods of
less than 50-year calculated frequency, it will be the purpose of the
department to underwrite this hazard for the general welfare of the
state and continue to operate the road at its existing elevation until
such time as interruption and inconvenience to highway travel may
necessitate raising the grade.

(g) Irrigation crossings.

(1) Where an irrigation facility is in existence prior to
the acquisition of highway right of way, including right of way for
widening, and the highway project will interfere with such a facility,
the following provisions [revisions] shall govern.

(A) If, at the place of interference, the irrigation facil-
ity consists primarily of an irrigation canal which crosses the entire
width of the proposed right of way, this shall be considered a cross-
ing and it shall be the duty and responsibility of the department to
construct and maintain an adequate structure and to make the nec-
essary adjustments or relocations of minor laterals and pumps, etc.,
associated with the crossing, in such a manner that the operation of
the irrigation facility will not be injured. The construction work at a
crossing will be considered a construction item with the expense to
be borne by the department. The acquisition of any land required to
accomplish the adjustments and/or relocation shall be a right of way
consideration.

(B) Any irrigation facility encountered which does not
cross the right of way and consists primarily of a longitudinal canal
and/or associated irrigation appurtenances such as pumps, gates, etc.,
which must be removed and relocated shall be considered a right of
way item.

(C) In those cases where both crossing and longitudi-
nal adjustments or relocation of irrigation facilities are encountered,
each segment shall be classified in accordance with subparagraph (A)
and (B) of this paragraph.

(2) Where a highway is in existence, and there is a desire
of others to cross the existing highway with an irrigation facility
at a highway point where there is not an existing crossing facility,
then those desiring to cross the highway must provide for the entire
cost of the construction and maintenance of the irrigation facility

which will serve their purpose while at the same time adequately
serve the highway traffic. The design, construction, operation, and
maintenance procedures for the facility within highway right of way
must be acceptable to the department.

(h) Continuous and safety lighting systems and traffic signals.
For the installation, maintenance, and operation of continuous and
safety lighting systems and traffic signals, the local government shall
be responsible for providing matching funds as shown in Appendix
A of §15.55 of this title (relating to Construction Cost Participation),
except as adjusted under that section. Such installation, maintenance,
and operation shall be accomplished in accordance with §25.5 of this
title (relating to Installation, Operation, and Maintenance of Traffic
Signals) and §25.11 of this title (relating to Continuous and Safety
Lighting Systems).

§15.55. Construction Cost Participation.

(a) Required cost participation. The commission may re-
quire, request, or accept from a local government matching or
other funds, rights-of-way, utility adjustments, additional participa-
tion, planning, documents, or any other local incentives.

(b) Exception. In evaluating a proposal for a highway
improvement project in a local government that consists of all or
a portion of an economically disadvantaged county, the commission
shall, for those projects in which the commission is authorized by law
to provide state cost participation, adjust the minimum local matching
funds requirement after evaluating a local government’s effort and
ability to meet the requirement.

(1) Request for adjustment. The city council, county
commissioners court, district board, or similar governing body of a
local government that consists of all or a portion of an economically
disadvantaged county shall submit a request for adjustment to the
local district office of the department. The request will include, at a
minimum:

(A) the proposed project scope;

(B) the estimated total project cost;

(C) a breakdown of the anticipated total cost by
category (e.g., right-of-way, utility adjustment, plan preparation,
construction);

(D) the proposed participation rate;

(E) the nature of any in-kind resources to be provided
by the local government;

(F) the rationale for adjusting the minimum local
matching funds requirement; and

(G) any other information considered necessary to
support a request.

(2) Evaluation. In evaluating a request for an adjustment
to the local matching funds requirement, and a local government’s
effort and ability to meet the requirement, the commission will
consider a local government’s:

(A) population level;

(B) bonded indebtedness;

(C) tax base;

(D) tax rate;

(E) extent of in-kind resources available; and

(F) economic development sales tax.
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(c) The following Appendix A to this section establishes fed-
eral, state, and local cost participation ratios for highway improve-
ment projects, subject to the availability of funds to the department.
Figure 1: 43 TAC §15.55(c).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817919
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–8630

♦ ♦ ♦
Chapter 21. Right of Way

Subchapter I. Regulation of signs Along Inter-
state and Primary Highways
The Texas Department of Transportation proposes amendments
to §§21.141, 21.142, 21.144-21.154, 21.157-21.160, the repeal
of §21.155 and §21.156, and new §§21.143, 21.155, 21.156,
and 21.161, 21.162, concerning the regulation of signs along
interstate and primary systems.

EXPLANATION OF PROPOSED AMENDMENTS, REPEALED
AND NEW SECTIONS Transportation Code, Chapter 391,
(the "Act") concerning highway beautification on interstate and
primary systems, provides the commission and the department
with the authority to regulate the erection and maintenance of
outdoor advertising signs along interstate and primary systems.

Senate Bill 446, 75th Legislature, 1997, amended Transporta-
tion Code, Chapter 391, by adding §391.005 to exempt cam-
paign signs, provided they meet certain criteria, from regulation.

Title 23, Code of Federal Regulations (CFR), Part 750 requires
the state to adopt certain criteria for continuing nonconform-
ing signs, establish exemptions for on-premise signs, recognize
zoning enacted by municipalities, and certify municipalities to
control signs instead of the state.

The amendments to §21.141 change the reference from sec-
tions to subchapter.

The amendments to §21.142 revise the definition of "Act" to
reflect that the codification of the statute eliminated the name
of the act. The term "commercial or industrial activities" is
changed to clarify what types of activities may not be considered
to establish an unzoned commercial area. The term "freeway"
has been modified to clarify the point in time when more
restrictive spacing for a freeway should be applied. The
amendment proposes that a road becomes a freeway at the
point when a construction contract has been let and the access
rights have been obtained. This will decrease the number of
signs permitted in nonconforming locations. A new definition
is added for the term "interchange," defining the point in time
when spacing from an interchange is applied. By using the
point in time when a construction contract has been let, the
department can minimize the number of nonconforming signs.
The term "outdoor advertising or sign" is amended to include

logos and symbols. A new definition was added for the term
"right of way" to clarify the reference in §21.148(3) that prohibits
signs in the right of way and to include property which is jointly
used by the department and a utility or a railroad. The term
"unzoned commercial or industrial area" is amended to require
that business activities must be visible from the main traveled
way and that two business activities must be adjacent. The
definition also provides what would disqualify the activities from
being adjacent. Two activities may occupy one building as
long as there is sufficient separation of the two activities. The
term "zoned commercial or industrial area" was amended to
comply with Title 23 CFR §750.708, by specifically adding a
prohibition against the recognition of spot and strip zoning.
Other definitions were amended or added to conform to federal
regulations and to clarify terms used in this subchapter. This
section has also been amended to number the definitions in
accordance with Texas Register style.

New §21.143 complies with the provisions of 23 CFR §750.707.
The section: establishes the conditions applicable to maintain-
ing a nonconforming sign; describes the actions that may be
undertaken without a new permit under normal maintenance
or reasonable repair and maintenance; and establishes criteria
which constitute substantial change to a sign, thus requiring a
new permit.

The amendments to §21.144 clarify how measurements from
parks, rest areas and scenic areas should be taken; and how
the height of a sign should be measured.

Section 21.145 was amended to delete the requirement that a
sign must be removed within five years of the date it became
nonconforming because to do so would require payment to the
sign owner. The amendments also provide that a permit may
be canceled if one of the businesses supporting an unzoned
commercial area was solely established to obtain a sign to
reduce fraud.

The amendments to §21.146 are minor changes that make the
section easier to read.

The amendments to §21.147 revise the directional sign exemp-
tion for farm and ranch signs to add language that the facilities
must raise livestock or grow crops. This will reduce abuse of
this exemption. Additionally, an exemption was added for cam-
paign signs as required by Transportation Code, §391.005. An
exemption for directional signs for certain attractions and activi-
ties was added to reflect the department’s policy of not subject-
ing directional signs to licensing and permitting requirements.
Criteria for on-premise signs have been added to comply with
23 CFR §750.709 which requires the establishment of criteria
to determine whether an on-premise sign qualifies for an ex-
emption.

The amendments to §21.148: reflect the language in Trans-
portation Code, §544.006, concerning the prohibition of cer-
tain signs which interfere with traffic control devices; clarify that
signs in joint use areas with a railroad are legal nonconforming
if they were in existence prior to March 3, 1986; and clarify that
prohibited signs include signs that are not otherwise exempt, do
not have a permit issued pursuant to §21.150, and are operated
without a license issued pursuant to §21.149.

The amendments to §21.149: clarify that licenses are not trans-
ferable; specify renewal periods; provide that a license will not
be eligible for renewal if the license holder ceases to be au-
thorized to do business in Texas; and remove the requirements
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that license renewals be notarized and proof of continuing bond
coverage be provided annually. These changes reduce unnec-
essary paperwork associated with license renewals.

Existing §21.149 provides that the department may revoke a
license if a check or money order is not honored, but then must
offer a hearing on the revocation. The amendments consider
the license or license renewal void because if a check is not
honored, the applicant should have no standing for a hearing.

Section 21.149 is further amended to provide: minor changes
to make the subsection easier to read and comply with Texas
Register form; and for the temporary suspension of additional
permits or the transfer of existing permits when the director of
right of way receives a bond cancellation notice. The section:
deletes a provision that a license revocation is abated until the
revocation is affirmed by order of the commission, so that the
director of right of way can suspend the issuance of new permits
or the transfer of existing permits; provides the consequence
of an expired or revoked license to permits issued under that
license; and provides that notice from the department of a
bond cancellation, revocation, or suspension is presumed to
be received five days after mailing. A presumption of notice will
allow the department to proceed when a license holder has not
notified the department of a forwarding address or fails to check
his or her mail.

The amendments to §21.150: require a signature from the
landowner consenting to the erection of a billboard; clarify that
the initial permission is assumed to continue unless withdrawn;
and deletes language that provides that an indication must be
included on the permit application that the site owner has con-
sented to the erection of a sign because the additional permis-
sion is not necessary. The section also clarifies requirements
regarding permit plates and staking a proposed location, which
will make it easier for the department to identify existing and
proposed sign sites when reviewing a sign permit application
or conducting an inventory. The section requires permits to
be considered on a first-come, first-served basis, to standard-
ize handling of permits. The chart in existing subsection (d)(2)
concerning refunds and prorations is deleted because it is ob-
solete since all refunds have been made. The amendments to
§21.150 further authorize the director of right of way to approve
a transfer from a lapsed license to a valid license when legal
documents can be provided to show that the sign was sold. This
will eliminate the consequence of losing a sign when the seller
of a sign dies or leaves the country prior to signing a transfer
form, but after signing a bill of sale. The amendments provide:
that a permit with an unresolved permit violation is not eligible
for transfer; and a transaction is void if a check or money order is
dishonored upon presentment. Currently, the department may
cancel a permit, with notice and an opportunity for a hearing. If
a check is not honored, the transaction should be void and the
applicant should not be entitled to a hearing. The amendments
also provide that a notice of cancellation from the department
is presumed to be received five days after mailing in order to
allow the department to proceed when a license holder has not
notified the department of a forwarding address or fails to check
his or her mail. The amendments establish that a permit auto-
matically expires if it is not renewed, the license expires or is
revoked, or the sign is acquired by the state. In these cases, no
cancellation of the permit is necessary and it is not necessary
to provide notice and an opportunity for a hearing.

The amendments provide: the reasons why a permit may be
canceled; and a notice may be posted on the sign to provide

notice to a sign owner that the sign has become subject to
control under the Act, when the owner of a sign cannot be
identified by information on the sign. This posting will resolve
the problem of notifying owners that signs on the National
Highway System must be permitted.

Section 21.151 is amended to reflect the reorganization of
the department and to update department titles. The term
"geographical jurisdiction" was changed to "corporate limits." At
the time this policy was originally adopted, municipalities had
no authority under the Local Government Code to extend their
sign ordinances into their extraterritorial jurisdiction ("ETJ").
Title 23 CFR §750.706, does not permit a state to accept a
municipality’s control for purposes of meeting the requirements
of the federal law, in the municipality’s ETJ if there is no zoning
in the ETJ. In Texas, state law does not allow a municipality to
adopt a zoning ordinance within its ETJ. The term "geographical
jurisdiction" needed to be replaced to avoid the misconception
that a municipality can control signs in its ETJ, in lieu of state
control. When a municipality controls signs in its ETJ pursuant
to a local ordinance, the state’s control under Transportation
Code, Chapter 391, does not supersede the municipality’s
control. Both entities have jurisdiction.

The amendments establish procedures for a municipality to
become certified. All the municipalities that are certified to
control signs pursuant to the federal program were certified in
the early 70’s, and recently the department has received several
inquiries for certification from municipalities wishing to become
certified.

The amendments authorize the department to conduct reviews
of certified municipalities for the purpose of ensuring that the
minimum requirements of the federal law for an effective control
program are being met. Title 23 CFR §750.706(c)(4) provides
that the state should periodically check to assure that the local
authorities are enforcing their sign ordinance, and 23 CFR
§750.706(c)(5) provides that the state is ultimately responsible
for control in these certified municipalities. A municipality may
be decertified for not enforcing its sign ordinance. At least three
municipalities have been "decertified" since the inception of the
Act. The amendments provide a procedure to follow for de-
certification.

The amendments to §21.152 require sign owners to submit a
plan of extension before the department will approve the size
and construction. This is necessary to prevent large, flimsy
cutouts from blowing off signs and damaging property. Signs
that are built smaller than the size shown on the permit must
obtain a new permit to enlarge the sign at a later date.

Section 21.153 was amended to clarify how distances from
public parks and the right of way line should be measured.

New §21.154 allows the use of changing technology by lifting
the prohibition of intermittent messages of any nature, and
specifying that LED or video screens would not be permitted.
Advancing technology has prompted numerous requests for tri-
vision or changeable message signs. The Federal Highway
Administration has recently determined that these changeable
message signs do not contravene the terms of the federal-state
agreements which do not specifically prohibit the use of signs
with flashing, intermittent, or moving lights. However, according
to FHWA, LED and video screens are inconsistent with these
agreements. The agreement with Texas, entered into in 1972,
prohibits flashing or moving lights, but does not preclude the
use of moving parts.
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The section provides for the use of tri-vision, changeable
message signs, as long as the messages change within two
seconds and stay stationery for at least ten seconds. The
limitation on the frequency of the change was based on the
concern that there could be an undue distraction to the public
if the message changes too frequently. Similar limitations have
been imposed in other states. The use of reflective materials
is authorized as long as the reflective materials do not create
the illusion of moving lights or cause an undue distraction to the
traveling public. Neon may be used on sign faces as long as
the lights do not move or flash or create the illusion of moving
or flashing lights.

Section 21.155 and §21.156 are simultaneously being proposed
for repeal and replaced with new §21.155 and §21.156 in a
revised and amended form.

New §21.155 provides: the criteria for directional signs con-
tained in 23 CFR §750.154, to eliminate the need to refer to
the federal regulations; and the department’s selection method,
criteria, and registration for directional signs for privately owned
activities and attractions. Registration will ensure that the direc-
tional signs qualify for the exemption.

New §21.156 specifies criteria for destruction, abandonment,
and discontinuance of signs in accordance with 23 CFR
§750.707(d)(6). The section provides a process and criteria
for the department to follow in determining whether a sign has
sustained substantial damage. The sign may not be rebuilt
during the appeal process and may not be repaired without a
new permit. The existing section has a 50% damage threshold.
If a sign cannot be repaired if it sustains damage in excess of
50% of the cost of erecting a new sign of the same type at the
same location. The proposed section has a 60% threshold.
This change will make the section more consistent with
the municipal ordinances adopted by certified municipalities
pursuant to Local Government Code, §216.013(e). If more
than one-half of the poles on a multiple-pole sign are broken
or damaged to the point where they cannot be reused, the
sign must be discontinued. The section establishes that a sign:
may not display obsolete or no advertising matter for 365 days;
is considered abandoned if the sign has fallen into disrepair,
or become overgrown by trees or other vegetation; and is
considered abandoned when the permit renewal fees have not
been paid for a period of six months. The section provides: the
actions that the department would consider when canceling
a permit for abandonment, including that a small temporary
sign nailed to the sign does not constitute advertising; that
the payment of property taxes, the retention of the sign as a
balance sheet asset, or other evidence that the sign is not
abandoned will not be considered when establishing whether
the sign permit should be canceled; and the department may
issue another permit in a conforming location when an existing
sign has been abandoned at the location. Minor amendments
were made to §21.157 and §21.158 to provide cross-references
and to clarify how measurements would be made.

Amendments to §21.159 clarify that the issuance of a permit or
license does not create a property right.

The amendments to §21.160 prioritize the locations where a
sign may be relocated. The existing section provides that a sign
may not be relocated beyond 3,000 feet under the less restric-
tive spacing and zoning criteria. The proposed section will allow
a sign to be relocated anywhere in the district under less restric-
tive criteria. Often a sign cannot be relocated to the remainder

or to another location in the vicinity of the original sign site, ei-
ther because of insufficient business activity, spacing problems,
or because of a local ordinance which does not allow for the
relocation of signs. It has become increasingly difficult, due to
stricter local sign controls and fewer conforming locations, to
relocate signs that are displaced due to highway construction.
These amendments make it easier to relocate displaced signs
to locations conforming to the minimal requirements set out in
the federal-state agreement. The amendments clarify that relo-
cated signs must be reestablished with the same configuration
and construction as the original signs and provide a procedure
for bisecting signs. The requirement that a written agreement
with a landowner waiving and releasing any claim for damages
resulting from the relocation of the sign was deleted because
the department does not obtain such a waiver of damages from
any other type of leasehold owner in the acquisition process.
The amendments provide procedures to amend a permit for a
bisection of a sign due to a right of way acquisition.

New §21.161 establishes the department’s policy concerning
tree cutting and violation of access rights for maintenance of
signs. It is illegal in Texas to remove vegetation from the right
of way to make a sign more visible or to maintain a sign from the
state’s right of way. These activities have become an increasing
problem and may result in cancellation of the permit.

New §21.162 provides an appeal mechanism for permit denials
that are not covered by the department’s contested case
provisions. Currently there is not a formal appeal process
to challenge the basis for a permit denial and several sign
companies have expressed an interest in such a process.

FISCAL NOTE

Frank J. Smith, Director, Finance Division, has certified that
for the first five-year period the amendments, new sections,
and repeals are in effect, there will be no fiscal implications
for state government as a result of enforcing or administering
the proposed sections. The savings associated with making
it easier to relocate signs displaced as a result of highway
projects may not be quantified as those costs and revenues will
depend on the number of signs which may be relocated. There
will be a minimal administrative impact on local governments
that choose to submit a request for certification. There are
no anticipated costs for persons required to comply with the
sections as proposed.

A. James Henry, III, Interim Director, Right of Way Division,
has determined that there will be no significant impact on local
economies or overall employment as a result of enforcing or
administering the proposed sections.

PUBLIC BENEFIT

Mr. Henry also has determined that for each year of the first
five years the amendments, repeals and new sections are in
effect, the public benefit anticipated as a result of enforcing or
administering the amendments, repeals, and new sections will
be to more effectively regulate the erection and maintenance
of signs along interstate and primary systems and to ensure
those signs are erected in compliance with Transportation Code,
Chapter 391, thereby maximizing the welfare and safety of
the traveling public. There is no anticipated effect on small
businesses.

PUBLIC HEARING
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Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed repeal, amendments, and new sections. The
public hearing will be held at 9:00 a.m. on December 15,
1998, in the first floor hearing room of the Dewitt C. Greer State
Highway Building, 125 East 11th Street, Austin, Texas and will
be conducted in accordance with the procedures specified in 43
TAC §1.5. Those desiring to make comments or presentations
may register starting at 8:30 a.m. Any interested persons may
appear and offer comments, either orally or in writing; however,
questioning of those making presentations will be reserved
exclusively to the presiding officer as may be necessary to
ensure a complete record. While any person with pertinent
comments will be granted an opportunity to present them
during the course of the hearing, the presiding officer reserves
the right to restrict testimony in terms of time and repetitive
content. Organizations, associations, or groups are encouraged
to present their commonly held views and identical or similar
comments through a representative member when possible.
Comments on the proposed text should include appropriate
citations to sections, subsections, paragraphs, etc. for proper
reference. Any suggestions or requests for alternative language
or other revisions to the proposed text should be submitted in
written form. Presentations must remain pertinent to the issues
being discussed. A person may not assign a portion of his or
her time to another speaker. A person who disrupts a public
hearing must leave the hearing room if ordered to do so by the
presiding officer. Persons with disabilities who plan to attend
this meeting and who may need auxiliary aids or services such
as interpreters for persons who are deaf or hearing impaired,
readers, large print or braille, are requested to contact Eloise
Lundgren, Director, Public Information Office, 125 East 11th
Street, Austin, Texas 78701-2483, (512) 463-8588 at least two
working days prior to the hearing so that appropriate services
can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments, repeals and
new sections may be submitted to A. James Henry, III., Interim
Director, Right of Way Division, 125 East 11th Street, Austin,
Texas 78701-2483. The deadline for receipt of comments will
be 5:00 p.m. on January 5, 1999.
43 TAC §§21.141, 21.142, 21.144–21.154, 21.157–21.160

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation and, more specifi-
cally, Transportation Code, Chapter 391, which authorizes the
commission to adopt rules to regulate the erection or mainte-
nance of signs along interstate and federal primary systems.

No other statutes, articles, or codes are affected by the
proposed amendments.

§21.141. Purpose.

This subchapter is [These sections are] established to regulate the
orderly and effective display of outdoor advertising along aregulated
[the interstate highway system and the federal-aid primary] highway
[system] within the State of Texas.

§21.142. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Act - [The Highway Beautification provisions of
the Texas Litter Abatement Act, codified as] Transportation Code,
Chapter 391,concerning beautification of a regulated highway.

(2) Commercial or industrial activities - Those activities
customarily permitted only in zoned commercial or industrial areas
except that none of the following shall be considered commercial or
industrial [activities]:

(A) outdoor advertising structures;

(B) agricultural, forestry, ranching, grazing, farming,
and related activities, including, but not limited to, temporary wayside
fresh produce stands;

(C) activities not:

(i) housed in a permanent building or structure,or
a mobile home or trailer that the applicant can prove is considered
part of the real property and taxed accordingly;

(ii) having an indoor restroom, telephone, running
[functioning] water, [and sewage connections and] functioning elec-
trical connections,and adequate heating; or

(iii) having permanent flooring other than material
such as dirt, gravel, or sand;

(D) activities not visible from the traffic lanes of the
main traveled way;

(E) activities conducted in a building primarily used
as a residence;

(F) railroad right of way [right-of-way];

(G) activities that [no part of which] are not within
200 feet from the edge of the right of way [right-of-way];

(H) activities conducted only seasonally [or which are
not conducted an average of at least 30 hours per week or at least
five days per week];

(I) activities conducted in a building having less than
300 square feet of floor space devoted to the [such] activities;

(J) activities that do not have at least one employee
attendant who is at the activity site, performing work, and available
to customers an average of at least 30 hours per week or at least five
days per week [not conducted by human beings];

(K) activities which have not been open for [existed]
at least 90 days;

(L) recreational facilities such as campgrounds, golf
courses, tennis courts, baseball or football fields or stadiums, wild
animal parks, zoos, or racetracks, except for any portions of those
facilities such as offices and clubhouses which otherwise meet the
criteria in this subsection;

(M) apartment houses or condominiums;

(N) areas occupied by preschools, schools, or other
buildings primarily used for educational purposes, whether public or
private;

(O) quarries or borrow pits, except for any portion of
those facilities which is occupied by a permanent office located at the
site which otherwise meets the criteria in this subsection; and
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(P) cemeteries, or churches, synagogues, mosques, or
other places primarily used for worship.

(3) Commission - The Texas Transportation Commission.

(4) Conforming sign - A sign which is lawfully in place
and complies with size, lighting, and spacing requirements and any
other lawful regulations pertaining thereto.

(5) Department - The Texas Department of Transporta-
tion.

(6) Director - The director of the Right of Way Division
of the department.

(7) District engineer - The chief administrative officer in
charge of a district of the department.

(8) Erect - To construct, build, raise, assemble, place,
affix, attach, embed, create, paint, draw, or in any other way bring
into being or establish [,except when performed incidental to the
change of an advertising message or to normal maintenance or repair
of an existing sign].

(9) Freeway - A divided highway with frontage roads or
full control of access. An existing road that is a freeway under
construction will be considered a freeway when the construction
contract has been let, regardless of whether the mainlanes are open
to the public.

(10) Interchange- An intersection or junction of roadways
involving one or more grade separations, including the additional
area used or needed for connecting roadways or frontage roads to
move traffic from one roadway to another. An interchange under
construction will be considered an interchange when the construction
contract has been let, regardless of whether it is open to the public.

(11) Interstate highway system - That portion of the
national system of interstate and defense highways located within the
State of Texas which now or hereafter may be so designated officially
by the commission [Texas Transportation Commission] and approved
pursuant to 23 United States Code §103.

(12) License - An outdoor advertising license issued by
the department pursuant to the provisions of the Transportation Code,
Chapter 391, Subchapter C.

(13) Main-traveled way - The traveled way of a highway
that carries through traffic. In the case of a divided highway, the
traveled way of each of the separate roadways for traffic in opposite
directions is a main-traveled way. It does not include such facilities
as frontage roads, turning roadways, or parking areas.

[Main traveled way - The through traffic lanes exclusive
of frontage roads, auxiliary lanes, and ramps.]

(14) National Highway System - That portion of con-
nected main highways located within the State of Texas which now
or hereafter may be so designated officially by the commission and
approved pursuant to 23 United States Code §103.

(15) Nonconforming sign - A lawfully erected sign that
[which was lawfully erected, but which] does not comply with the
provisions of a law or rule promulgated [passed] at a later date,
or which later fails to comply with a law or rule due to changed
conditions.

(16) Nonprofit sign - A sign erected and maintained
by a nonprofit organization in a municipality or the extraterritorial
jurisdiction of a municipality if the sign advertises or promotes only

the municipality or another political subdivision whose jurisdiction is
in whole or in part concurrent with the municipality.

(17) Normal maintenance - The process of keeping a
sign in good repair in accordance with and subject to the limitations
contained in §21.143 of this title (relating to Maintenance and
Continuance).[When a sign is being converted from a multiple pole
structure to a monopole structure or is being repaired at a cost in
excess of 50% of the cost of erecting a new sign of the same type
at the same location, each such action constitutes replacement rather
than normal maintenance and a sign permit will be required if the
structure is an off-premise sign. No sign may be enlarged more than
10% of the size shown on the permit without first obtaining a permit
authorizing such enlargement, but no enlarged sign may have an area
greater than 672 square feet. Lighting may not be added to any sign
nor may more intense lighting be added to any sign without first
obtaining a permit authorizing such addition. No person shall erect,
repair, or maintain a sign while such person or the equipment being
used is on any highway right of way.]

(18) Outdoor advertising or sign - An outdoor sign,
display, light, device, figure, painting, drawing, message, plaque,
placard, poster, billboard, logo or symbol, or other thing which is
designed, intended, or used to advertise or inform, if any part of the
advertising or information contents is visible from any place on the
main-traveled [main traveled] way of a regulated [the interstate or
federal-aid primary] highway [systems].

(19) Permit - The authorization granted for either the
erection and/or [or] maintenance [or both], of an outdoor advertising
sign as provided in the Act, §391.068.

(20) Person - An individual, association, partnership,
limited partnership, trust, corporation, or other legal entity.

(21) Primary system or federal-aid primary system - That
portion of connected main highways which were designated by the
commission as the federal-aid primary system in existence on June 1,
1991 and any highway which is not on that [such] system but which
is on the National Highway System.

(22) Public park - A public park, forest, playground,
nature preserve, or scenic area so designated by the department or
other governmental agency.

(23) Regulated highway - A highway on the interstate
highway system or primary system.

(24) Removed - The dismantling and removal of a sub-
stantial portion of the parts and materials of a sign or sign structure
from the view of the motoring public.

(25) Rest area - An area of public land designated by the
department as a rest area, comfort station, picnic area, or roadside
park.

(26) Right of way - An interest in real property that has
been designated as a part of the state highway system.

(27) Sign face - The part of the sign that contains the
message or informative contents and is distinguished from other parts
of the sign and other sign faces by borders or decorative trim. It does
not include lighting fixtures, aprons, and catwalks unless they display
part of the message or informative contents of the sign.

(28) Sign structure - All of the interrelated parts and
materials, such as beams, poles, braces, apron, catwalk, and stringers,
that are used, designed to be used, or are intended to be used to
support or display a sign face.
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(29) Traveled way - That portion of the roadway used
for the movement of vehicles, exclusive of shoulders [and auxiliary
lanes].

(30) Unzoned commercial or industrial area -

(A) An area along the highway right of way [right-of-
way] which has not been zoned under authority of law, which is not
predominantly used for residential purposes, and which is within 800
feet, measured along the edge of the highway right of way [right-of-
way], of, and on the same side of the highway as, the principal part
of at least two adjacent recognized commercial or industrial activities
[within 200 feet of the highway right-of-way]. To be considered an
unzoned commercial or industrial area, the following requirements
must be met.

(i) The main building, where each respective busi-
ness activity is conducted, must be within 200 feet of the highway
right of way and must be visible from the main-traveled way.

(ii) To be considered adjacent, there must be no
separation of the regularly used buildings, parking lots, storage or
processing areas of the two activities by vacant lots, undeveloped
areas over 50 feet wide, roads, or streets.

(iii) Two activitiesmay occupy one building as long
aseach has300 square feet of floor spacededicated to that activity and
otherwise meets the definition of a commercial or industrial activity.
There must be separation of the two activities by a dividing wall,
separate ownership, or other distinctive characteristics. A separate
product line offered by one business will not be considered two
activities.

(B) An unzoned industrial commercial or industrial
[Such an] area is more specifically identified as follows.[:]

(i) The [the] area to be considered, based upon the
qualifying activities,is [one, the dimensions of which are a total of]
1,600 feet (800 feet on each side) plus the actual or projected frontage
of the commercial or industrial activities, measured along the highway
right of way [right-of-way] by a depth of 660 feet in accordance with
§21.144(b) of this title (relating to Measurements).[;]

(ii) The [the] area shall be located on the same side
of the highway as the principal part of the qualifying activities.[;]

(iii) The [the] area must be considered as a whole
prior to the application of the test for predominantly residential.[;]

(iv) An [an] area shall be considered to be predom-
inantly residential if more than 50% of the area is being used for
residential purposes. Roads and streets with residential property on
both sides shall be considered as being used for residential purposes.
Other roads and streets will be considered nonresidential.

(31) Visible - Capable of being seen, whether legible or
not, without visual aid by a person with normal visual acuity.

(32) Zoned commercial or industrial area - An area
designated, through a comprehensive zoning action, for general
commercial or industrial use [by ordinance or other official act of
the State of Texas or] by a [any] political subdivision with [thereof
to which] legal authority to zone [has been delegated by state law].
The following areas are not zoned areas:

(A) areas that permit limited commercial or industrial
activities incident to other primary land uses;

(B) areas designated for and created primarily to
permit outdoor advertising structures along a regulated highway;

(C) unrestricted areas; and

(D) small parcels or narrow strips of land that cannot
be put to ordinary commercial or industrial use and are designated
for a use classification different from and less restrictive than that of
the surrounding area.

§21.144. Measurements.
(a) The depth of an unzoned commercial or industrial area

shall be measured from the nearest edge of the highway right of way
[right-of-way] perpendicular to the centerline of the main-traveled
[main traveled] way of the highway.

(b) In determining the length of an unzoned commercial or
industrial area [proximity of commercial or industrial activities], all
measurements should be from the outer edges of the regularly used
buildings, parking lots, storage, or processing areas of the commercial
or industrial activities and shall be along or parallel to the edge of the
pavement of the highway. If the business activities do not front the
highway, theprojected frontagewill be measured from the outer edges
of the regularly used buildings, parking lots, storage, or processing
areas to a point perpendicular to the centerline of the main-traveled
way. Measurements shall not be made from the property lines of the
activities unless the [said] property lines coincide with the regularly
used buildings, parking lots, storage, or processing areas.

(c) Measurements performed under §21.153 of this title
(relating to Spacing of Signs) from the boundary of public parks
and rest areas shall be measured along the right of way line from the
outer edges of the park boundary abutting the right of way.

(d) A sign height measurement performed under §21.158 of
this title (relating to Height Restrictions) shall be measured from the
grade level of the roadway from where the sign is to be viewed. The
measurement should be made from the grade level of the centerline of
the main-traveled way at the point along the highway perpendicular
to the sign location, regardless of whether the sign can be viewed
from that point.

§21.145. Cessation of Activities.
(a) When a commercial or industrial activity ceases and a

sign other than an exempt sign is no longer located within 800 feet
of at least two adjacent recognized commercial or industrial activities
located on the same side of the highway, any signs which were
conforming only because of the [such] two adjacent activities shall
become nonconforming. [and shall be removed not later than five
years following the cessation of the operation of such commercial or
industrial activity].

(b) If the department has evidence that an activity supporting
an unzoned commercial or industrial area was created primarily or
exclusively to qualify an area as an unzoned commercial or industrial
area, and that no business has been conducted at the activity site
within one year, the department may cancel the permit pursuant to
§21.150(j) of this title (relating to Permits).

§21.146. Signs Controlled.
(a) No outdoor advertising sign which is visible from the

main-traveled [main traveled] way of a regulated highway [which is
a part of the interstate or federal-aid primary systems] may be erected
or maintained along aregulated [an interstate or federal-aid primary]
highway except in accordance with this subchapter [these sections]
unless the [such] sign was in place prior to the time the location
along such highway first became subject to control under the highway
beautification laws. A permit must be obtained and renewed annually
in order to maintain any sign, including a sign in existence prior to
the [such] time [as] the highway along which it is located became
subject to the Act.
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(b) Unless the sign is exempt under these sections, no person
may erect a sign along aregulated [an interstate or federal-aid
primary] highway without a permit in either of the following areas:

(1) within 660 feet of the nearest edge of the highway
right of way [right-of-way] if the advertising is visible from the main-
traveled [main traveled] way of the [such a] highway, or

(2) more than 660 feet from the nearest edge of the
highway right of way outside an urban area,if the advertising is
[located more than 660 feet from the nearest edge of the highway
right of way, is] visible from the main-traveled [main traveled] way
of the [such a] highway and was erected for the purpose of having
its message seen from the main traveled way of aregulated [either
an interstate or federal-aid primary] highway.

§21.147. Exempt Signs.

(a) Exemptions. The following types of signs are exempt
from this subchapter [these sections] except as otherwise provided in
this subchapter [herein]:

(1) on-premise signs that meet the criteria set forth in
subsection (b) of this section; [(1) signs advertising the sale or lease
of the property upon which they are located;]

[(2) signs principally advertising activities conducted on
the property upon which they are located]

(2) [(3)] signs that have [located on property within the
prescribed limits,] the purpose of protecting [which is the protection
of] life or property, including those which provide information about
underground utility lines;

(3) [(4)] official signs erected by public officers or public
agencies within their territorial or zoning jurisdiction [and] pursuant
to and in accordance with their authorization contained in law;

(4) [(5)] signs required by the Texas Railroad Commis-
sion at the principal entrance to or on each oil or gas producing
property, well, tank or measuring facility to identify or to locate the
[such] property; the [such] signs shall be no larger in size than is
necessary to comply with the Texas Railroad Commission regula-
tions and will have no advertising message other than the name or
logo of the company and the necessary directions;

(5) [(6)] service club and religious notices relating to
meetings of nonprofit service clubs,[or] charitable associations, or
religious services if the [, which] signs do not exceed eight square
feet in area;

(6) [(7)] public service signs located on school bus stop
shelters,that [which signs]:

(A) identify the donor, sponsor, or contributor of the
shelter [said shelters];

(B) contain public service messages occupying [,
which shall occupy] not less than 50% of the area of the sign;

(C) contain no other message;

(D) are [located on school bus shelters which are]
authorized or approved by city, county, or state law, regulation, or
ordinance, and at places approved by the city, county, or state agency
controlling the highway involved; and

(E) do [may] not exceed 32 square feet in area; not
more than one sign on each shelter shall face in any one direction;

(7) [(8)] signs not [of not] more than 32 square feet
showing [which show] only the name of a ranch where livestock

is raised or a farm where crops are grown and directions to the ranch
or farm [same];

(8) [(9)] signs erected on or before October 22, 1965,
which the commission, with the approval of the Secretary of
the United States Department of Transportation, determines to
be landmark signs of such historic or artistic significance that
preservation would be consistent with the purposes of the Highway
Beautification Act of 1965,23 United States Code §131;

(9) signs erected solely for and relating to a public
election if the sign:

(A) is on private property;

(B) is erected no earlier than the 90th day before the
date of the election and is removed no later than the 10th day after
the election date;

(C) is constructed of lightweight material;

(D) has a surface area no larger than 50 square feet;
and

(E) contains no commercial endorsement; and

(10) directional signs meeting the requirements of
§21.155 of this title (relating to Directional Signs).

(b) On-premise sign criteria. A permit is not necessary if a
sign meets the following requirements.

(1) Purpose test.

(A) On-premise business. The department considers
an on-premise sign to be a sign that refers to a commercial activity
or business located on the same property if the sign:

(i) consists solely of the name of the establishment;

(ii) identifies the establishment’ s principal product
or services; or

(iii) advertises the sale or lease of the property on
which the sign is located.

(B) Off-premise business. A sign is considered off-
premise outdoor advertising if it:

(i) brings rental income to the property owner;

(ii) has over 50% of the area of its sign face
dedicated to brand name or trade name advertising;

(iii) has over 50% of the area of its sign face
dedicated to aproduct or service that is only incidental to theprincipal
activity;

(iv) is an outdoor advertising device that advertises
activities not conducted on the premises as well as activities con-
ducted on the premises; or

(v) is a sale or lease sign that advertises any product
or service not located upon and related to the business of selling or
leasing the land on which the sign is located.

(2) Premise test.

(A) An on-premise sign must be located on the same
property as the activity or property advertised.

(B) The property where the sign is located and the
property where the activity is conducted must be under common
ownership and on the same contiguous tract unless the sign is a part
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of a commercial development and multiple businesses share one sign
structure.

(C) The following types of property will not be
considered to be a part of the same contiguous tract:

(i) land separated from the activity by a road,
highway or other activity contiguous to the land actually used by
a commercial facility;

(ii) land devoted to a separate purpose unrelated to
the advertised activity;

(iii) land held by easement or other lesser property
interest than the premises where the advertised activity is located; and

(iv) a sign site located on a narrow strip contiguous
to the advertised activity, including any configurations of land that
cannot be put to any reasonable use related to the activity other than
for signing purposes.

§21.148. Prohibited Signs.
The following types of outdoor advertising signs shall not be erected
or maintained along, or be visible from, the main-traveled [main
traveled] way of a regulated highway unless otherwise authorized by
law [which is a part of the interstate or federal-aid primary systems]:

(1) signs that [which] imitate or resemble any official
traffic-control [traffic sign, signal or] device,railroad sign, or signal;

(2) signs that [which] are erected or maintained upon trees
or painted or drawn upon rocks or other natural features;

(3) signs that are [no sign shall be] erected or maintained
within the right of way [right-of-way] of a public roadway or [any
interstate or federal-aid primary highway nor] within what would
be the right of way [right-of-way] if the right of way [right-of-
way] boundary lines were projected across an area of railroad right
of way [right-of-way], utility r ight of way [right-of-way], or road
right of way [right-of-way] not owned by the State or any political
subdivision [thereof]. (However, legally erected and permitted signs
may be maintained as non-conforming signs in areas used jointly by
the department and a railroad or utility company if they were erected
prior to March 3, 1986.);

(4) signs that attempt to direct the movement of traffic,
unless authorized by the department;

(5) signs that hide from view or hinder the effectiveness
of an official traffic-control device or railroad sign or signal;

(6) a flashing electric sign within 1,000 feet of an inter-
section, even if the sign is otherwise exempt from regulation under
this subchapter; and

(7) signs erected or maintained without a permit issued in
accordance with §21.150 of this title (relating to Permits) or operated
without a license issued in accordance with §21.149 of this title
(relating to Licenses), which are not otherwise exempt under §21.147
of this title (relating to Exempt Signs).

§21.149. Licenses.
(a) Application and issuance.

(1) Except as provided in §21.147 of this title (relating
to Exempt Signs), and except as provided in subsection (h) [(f)] of
this section, a person [sign owner or sign lessee] may not erect or
maintain a sign as outlined in [governed by] §21.146 of this title
(relating to Signs Controlled),until the person [owner or lessee] has
obtained a license covering the county in which the sign is to be
erected or maintained. Licenses are issued by the director and are

valid for one year [of right of way]. An applicant for a license must
file an application in a form prescribed by the department, which
shall include, but not be limited to:

(A) the complete legal name, mailing address, and
telephone number of the applicant;

(B) designation of the county or counties in which the
signs are to be erected and maintained; [(B)the area to be authorized
by the license; and]

(C) the applicant’s social security number if the appli-
cant is applying as an individual;

(D) the applicant’ s charter number if the applicant is
applying as a business entity, if applicable; and

(E)[(C)] [such] additional information [as] the depart-
ment deems necessary.

(2) The application must be signed,notarized, [under oath
by the applicant] and filed with the director [of right of way] in Austin
and shall be accompanied by:

(A) a fully executed [an] outdoor advertisers surety
bond:

(i) in the amount of $2,500 for each county in which
signs are be erected and maintained up to a maximum [total amount]
of $10,000 for four or more counties;

(ii) payable to the commission to reimburse it for
removal costs of a sign the license holder [l icensee] unlawfully erects
or maintains;

(iii) in a form prescribed by the department, exe-
cuted by a surety company authorized to transact the business of
surety insurance in Texas, and the [such] form shall include, but not
be limited to:

(I) the complete legal name, mailing address,
and telephone number of the applicant and the surety company;

(II) the bond number assigned by the surety
company;

(III) the amount of coverage provided by the
surety company;

(IV) the effective and execution dates [date] of
the bond; and

(V) [such] additional information [as] the de-
partment deems necessary;

(B) a duly certified power of attorney from the surety
company authorizing the surety company representative to execute
the bond on the effective date of the bond; and

(C) the license fee prescribed by subsection (c) of this
section.

(3) An outdoor advertising license may not be issued to
or [be] held by a corporation or a limited partnership unless the
corporation or limited partnership is authorized by the secretary of
state to conduct business in the State of Texas.

(4) An outdoor advertising license is not transferable and
is valid only for the named license holder.

(b) License renewals [Renewals].

(1) An outdoor advertising license [issued or] renewed
under this section:
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(A) shall be valid for a period of one year;

(B) must be renewed no later than January 1 [,] of each
succeeding year [January 1, 1992,] if it was issued prior to January
1, 1991; and

(C) must be renewed no later than the anniversary date
of [one year from] the date of issue if issued after January 1, 1991.

(2) To renew an outdoor advertising license under this
subsection, a license holder [l icensee] must file an application in a
form prescribed by the department, which shall include, but not be
limited to:

(A) the complete legal name, mailing address, and
telephone number of the license holder [l icensee];

(B) number of the license being renewed; and

(C) [such] additional information [as] the department
deems necessary,including proof of continuous bond coverage.

(3) The application must be signed [under oath] by the
license holder [l icensee] and filed with the director [of right of way]
in Austin, and shall be accompanied by[:]

[(A)] the renewal fee as prescribed by subsection (c)
of this section.[;]

[(B)] [one of the following bond requirements:]

[( i) a fully executed certification from the surety
company that the bond on file with the department is in force; or]

[( ii) an outdoor advertisers surety bond in a form
prescribed by the department, executed by a surety company autho-
rized to transact the business of surety insurance in Texas, payable
to the commission to reimburse it for removal costs of a sign the
licensee unlawfully erects or maintains, and such form shall include,
but not be limited to:]

[( I) the complete name, mailing address, and
telephone number of the licensee;]

[( II) the bond number assigned by the surety
company;]

[( III) the amount of coverage provided by the
surety company, and which amount provides the coverage required
by law to support the license held by the licensee;]

[( IV) an effective date that insures the continu-
ous bond coverage required by law;]

[(V) such additional information as the depart-
ment deems necessary; and]

[(C) a duly certified power of attorney from the surety
company authorizing the surety company representative to execute or
certify the bond on the effective date of the bond or certification.]

(4) The license will not be eligible for renewal if the
license holder ceases to be authorized to do business in Texas by
the Office of the Secretary of State.

(c) Fees.

(1) For each outdoor advertising license issued under
[pursuant to] this section:

(A) the initial [original] fee is $125; and

(B) the annual renewal fee is $60.

(2) A fee prescribed in this subsection is payable by
check, [or] cashier’s check,or money order made payable to the
Texas Highway Beautification Fund, and is nonrefundable.

(3) If the check or money order submitted in payment of
the license or the license renewal fee is dishonored upon presentment
by the department, the license or renewal will be void from inception.

(d) Temporary Suspension. In the event the director is
notified by a surety company that a bond is being canceled, the
director will notify the license holder that a new bond must be
obtained and filed with the director within 30 days of receipt of
the notice or prior to the bond cancellation date, whichever occurs
later. Notice shall be presumed to be received five days after mailing.
From the time the director receives notice of the bond cancellation
until continuing bond coverage is provided, the director will suspend
the issuance of additional permits and the transfer of existing permits.

(e) [(d)] Permanent revocation [Revocation] or suspension.
The director [of right of way] may suspend the issuance of additional
permits or the transfer of existing permits,or revoke a license if:

(1) a valid outdoor advertisers surety bond is not provided
within the time specified by the department in accordance with
subsection (d) of this section [continuously maintained during that
period]; or

(2) the license holder [l icensee] violates one or more
applicable provisions of this subchapter [undesignated head] or the
Act. [Transportation Code, Chapter 391; or]

[(3) the check or money order submitted in payment of
the license or the license renewal fee is dishonored upon presentment
by the department.]

(f) [(e)] Notice and appeal. When actions for permanent
revocation or suspension [or revocation] are taken by the director
[of right of way], notice will be sent by certified mail to the [last
known] address of record provided by the license holder, [l icensee
by certified mail]. Notice shall be presumed to be received five days
after mailing.

(1) The notice shall clearly state:

(A) the reasons for the action;

(B) the effective date; and

(C) the right of the license holder [l icensee] to request
an administrative hearing.

(2) A request for an administrative hearing under this
subsection must be made in writing to the director [of right of way]
in Austin within 10 days of the receipt of the [such] notice.

(3) If timely requested, an administrative hearing shall be
conducted in accordance with §1.21 et seq. [§§1.21-1.63] of this title
(relating to Contested Case Procedure)[,and shall serve to abate the
revocation unless and until that revocation is affirmed by order of the
commission].

(g) [(f)] Exception for nonprofit signs. A nonprofit organi-
zation may erect or maintain a nonprofit sign without obtaining an
outdoor advertising license. A permit must be obtained for any sign
erected or maintained pursuant to this exception, in accordance with
§21.150 of this title (relating to Permits).

(h) License expiration/revocation. In the event a license
expires without renewal or is revoked pursuant to subsection (e) of
this section, any permits issued pursuant to that license also expire.

§21.150. Permits.
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(a) Eligibility. Except as provided in subsection (l) [(k)] of
this section, a permit under this section may only be issued to a person
[sign owner] holding a valid license issued pursuant to §21.149 of
this title (relating to Licenses).

(b) Application and issuance.

(1) Except as provided in §21.151 of this title (relating to
Local Control) a person [sign owner] who desires a permit to erect
or maintain a sign along a regulated highway [as required in §21.146
of this title (relating to Signs Controlled)] must file an application in
a form prescribed by the department, which shall include, but not be
limited to:

(A) the complete name and address of the applicant;

(B) the proposed location and description of the sign;

(C) the complete legal name and address of the site
owner;

[(D) indication that the site owner has consented to the
erection of the sign];

(D) [(E)] verification of the applicant’s nonprofit status
if the sign is a nonprofit sign; and

(E)[(F)] [such] additional information [as] the depart-
ment deems necessary.

(2) No permit may be approved unless the applicant has
obtained written permission from the owner of the designated site.
The department may provide a space on the permit application for this
signature or the applicant may provide a copy of the written lease for
the site or a consent statement in aform prescribed by the department.
The signature must be the signature of the property owner or the
owner’ s duly authorized representative. The owner’ s permission
operates as permission for the life of the permit, unless the owner
provides a written statement that permission for the maintenance of
the sign has been withdrawn and documentation showing that the
lease allowing the sign has been terminated in accordance with the
terms of the lease agreement or through a court order. If the sign
owner disputes the lease termination in court with the owner, the
department will not cancel the permit until a court order is provided.

(3) [(2)] The application must be signed under oath by
the sign owner and filed with the district engineer in whose district
the sign is to be erected or maintained, and shall be accompanied by
the prescribed fee or fees.

(4) [(3)] An application will not be approved unless
the sign for which the permit is requested meets all applicable
requirements of the sections under this subchapter, or was lawfully
in existence when the sign became subject to the department’s
jurisdiction.

(5) [(4)] If approved, a copy of the application, endorsed
by the district engineer, or [his or her] designee, and a Texas sign
permit plate will be issued to the applicant. Not later than 30 days
after erection of the permitted sign, or after the issuance of a permit if
the sign is lawfully in existence when the highway along which it is
located becomes subject to control by the department, the sign owner
shall cause the permit plate to be securely attached to that portion
of the sign structure nearest the highway and visible from the main-
traveled [main traveled] way. If the permit plate becomes illegible,
the department may require that a replacement plate be obtained in
accordance with subsection (f) of this section. The plate must be
attached and may not be removed from the sign described in the
application.

(6) The proposed location for a new sign must be identi-
fied by the applicant on the ground by stakes or paint with at least
two feet of the stake visible above the ground. The stakes must be set
at the end points of each sign face. Staking the site is considered part
of the application. Stakes must not be moved or removed until the
application is denied, or if approved, until the sign has been erected.

(c) Priority. Permits will be considered on a first-come,
first-serve basis. If an application is returned because of errors or
incomplete information, other applications received for the same or
conflicting sites between the time a denied application is returned to
the applicant and the time it is resubmitted, will be considered before
the resubmitted application.

(d) [(c)] Renewals.

(1) Subject to the terms and location stated in the permit
application, a permit issued or renewed under this section shall be
valid for a period of one year, provided that the sign is erected
and maintained in accordance with the applicable sections under this
subchapter. The permitted sign must be erected within one year from
the date the original permit is issued in order for a sign permit to be
eligible for renewal.

(2) A permit issued by the department prior to September
6, 1985, must be renewed no later than October 1, of each succeeding
year [1991].

(3) An annual permit issued subsequent to September 5,
1985, must be renewed on or before the anniversary date of the date
of issuance [prior to the expiration date of that permit].

(4) If a sign continues to meet all applicable requirements,
a permit holder may renew apermit by filing [To renew apermit under
this subsection a permit holder must file with the district engineer] a
written request in a form prescribed by the department and [, together
with] the prescribed renewal fee at the district office serving the
county where the sign is located [; and further provided that the
sign continues to meet all applicable requirements].

[(d) Refunds and prorations.]

[(1) All payments not in accordance with the fees de-
scribed in subsection (g) of this section which were received after
September 5, 1985, and before September 1, 1991, for renewals of
permits issued by the department prior to September 6, 1985, will be
refunded. This refund does not release the current owner of an ad-
vertising sign from complying with the renewal provisions prescribed
in subsection (c) of this section.]

[(2) All payments for renewals of annual permits due
subsequent to September 1, 1990, that were in excess of the fees
described in subsection (g) of this section, will be prorated to provide
credit for subsequent renewals of the applicable permit. The credit
shall be equal to the product of the amount which is in excess of the
fee which would be assessed under subsection (g) of this section,
multiplied by a fraction, the numerator of which is equal to the
number of days from September 1, 1991, remaining for which the
permit is valid, and the denominator of which is equal to 365 days;
provided, however, this amount will be refunded if requested by the
permit holder for the permit or the amount will be refunded if deemed
appropriate by the department. The credit is calculated by using the
following formula.]
[Figure 1: 43 TAC §21.150(d)(2)]

(e) Transfer.

(1) A permit may only be [assigned or] transferred with
the written approval of the district engineer. At the time of the
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transfer, both the transferor and the transferee must hold a valid
outdoor advertising license issued pursuant to §21.149 of this title
(relating to Licenses), except as provided in subparagraphs (3)-(5)
[(3)and (4)] of this subsection.

(2) A permit holder [The holder of a permit or permits]
who desires to transfer one or more permits must file [with the district
engineer] a written request in a form prescribed by the department
and [together with] the prescribed transfer fee at the district office
serving the county where the sign is located. The transferor and
transferee will each be issued a copy of the approved permit transfer
form.

(3) A permit issued under subsection (l) [(k)] of this
section may be transferred to a nonprofit organization that does not
hold a valid outdoor advertising license issued under §21.149 of this
title (relating to Licenses) if the permit is transferred for the purpose
of maintaining a nonprofit sign.

(4) A permit issued under subsection (l) [(k)] of this
section may be transferred for a purpose other than maintaining
a nonprofit sign if the transferee holds a valid outdoor advertising
license at the time of the transfer.

(5) The director will approve the transfer of one or more
sign permits from a lapsed outdoor advertising license to a valid
outdoor advertising license, with or without the signature of the
transferor, if:

(A) legal documents showing the sale of the sign are
provided; and

(B) documents are provided that indicate the transferor
is dead or cannot be located.

(6) A permit that has an unresolved permit violation, will
not be transferred. An unresolved permit violation means that a
permit cancellation is impending or a cancellation has been abated
pursuant to subsection (k) of this section pending the outcome of a
hearing.

(f) Replacement. In the event a permit plate is lost or stolen,
is missing from the sign structure, or becomes illegible, the sign
owner must submit to the district engineer a request for a replace-
ment plate in a form prescribed by the department, together with the
prescribed replacement plate fee.

(g) Fees.

(1) Except as provided in paragraphs (2) and (3) of this
subsection, for a permit issued pursuant to this section:

(A) the original fee is $96 [for each sign];

(B) the annual renewal fee is $40;

(C) the transfer fee [for one or more permits trans-
ferred in a single transaction] is $25 per permit up to a maximum [or
a total] of $2,500 for a single transaction [, whichever is less]; and

(D) the replacement plate fee is $25.

(2) For a nonprofit sign permit:

(A) the original fee is $10 for each sign;

(B) the annual renewal fee is $10 for each sign; and

(C) the transfer fee is waived for the transfer of a
permit issued under subsection (l) [(k)] of this section if the permit is
transferred under subsection (e)(3) of this section. Any other permit
transfer is subject to the provisions of paragraph (1) of this subsection.

(3) The initial permit fee is $50 for [For] a sign lawfully
in existence which becomes subject to the Act [the initial fee shall
be $50].

(4) A fee prescribed in this subsection is payable by
check, cashier’s check, or money order, and is nonrefundable.

(5) If a check or money order submitted for fees described
in this section is dishonored upon presentment by the department, the
permit, renewal, or transfer will be void from inception.

(h) Expiration. A permit automatically expires if:

(1) it is not renewed by the permit holder;

(2) the license under which it was issued expires or is
revoked by the department pursuant to §21.149 of this title (relating
to Licenses); or

(3) the sign is acquired by the state.

(i) Cancellation. The director may cancel apermit if the sign:

(1) is removed;

(2) is not maintained in accordance with applicable sec-
tions under this subchapter or the Act;

(3) is damaged beyond the repair threshold contained in
§21.156 of title (relating to Discontinuance of Signs);

(4) is abandoned, as determined by §21.156;

(5) is not built in the location described on the permit
application or in accordance with the description of the structure on
the permit application;

(6) is built by an applicant who uses false or materially
misleading information on the permit application;

(7) is located on property owned by a person who with-
draws, in writing, the permission granted pursuant to §21.150(b)(2)
of this title (relating to Permits);

(8) is located in an area in which the activity has ceased
in accordance with §21.145(b) of this title (relating to Cessation of
Activities);

(9) is erected, repaired, or maintained in violation of
§21.161 of this title (relating to Destruction of Trees/Violation of
Control of Access);

(10) has been made more visible by the permit holder
clearing vegetation from the highway right of way in violation of
§21.161 of this title; or

(11) does not have permit plates properly attached under
§21.150(b) and (f) of this title (relating to Permits).

[(h) Expiration or cancellation. The director of right of way
may cancel a permit issued pursuant to this section if the sign
subject to the permit is acquired by the state, is removed, or is
not maintained in accordance with applicable sections under this
subchapter or Transportation Code, Chapter 391.]

(j) [(i)] Removal. If a permit expires without renewal, is
canceled without reinstatement, or if a sign other than an exempt sign
is erected or maintained without a permit, the owner of the involved
sign and sign structure shall, upon written notification by the district
engineer, remove the sign [effect their removal] at no cost to the state.

(k) [(j)] Notice and appeal. Upon determination that a permit
should be canceled, the director [of right of way] shall mail by
certified mail a notice of cancellation to the [last known] address
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of the record license holder [permit holder by certified mail]. Notice
shall be presumed to be received five days after mailing.

(1) The notice shall clearly state:

(A) the reason [reasons] for the cancellation;

(B) the effective date of the cancellation; and

(C) the right of the permit holder to request an
administrative hearing on the question of the cancellation.

(2) A request for an administrative hearing under this
subsection must be made in writing to the director [of right of way]
within 10 days of the receipt of the notice of cancellation.

(3) If timely requested, an administrative hearing shall be
conducted in accordance with §§1.21 et seq. [§§1.21-1.63] of this
title (relating to Contested Case Procedure), and shall serve to abate
the cancellation unless and until that cancellation is affirmed by order
of the commission.

(l) [(k)] Nonprofit signs.

(1) A nonprofit organization may obtain a permit under
this section to erect or maintain a nonprofit sign.

(2) In order to qualify for a permit issued under this
subsection, a sign must comply with all applicable requirements under
this subchapter from which it is not specifically exempted.

(3) An application for a permit under this section must
include, in detail, the content of the message to be displayed on
the sign. Prior to changing the message [on any sign permitted under
this section], the permit holder must obtain the approval of the district
engineer in whose district the sign is maintained.

(4) If at any time the sign ceases to be a nonprofit sign,
the permit will be subject to cancellation pursuant to subsection (i)
[(h)] of this section.

(5) If the holder of a permit issued under this subsection
loses its nonprofit status or wishes to advertise or promote something
other than the municipality or political subdivision, an outdoor
advertising license must be obtained pursuant to §21.149 of this title
(relating to Licenses), the permit must be converted to a permit for a
sign other than a nonprofit sign, and the holder must pay the original
permit and annual renewal fees [fee] set forth in subsection (g)[(1)
and annual renewal fees set forth in subsection (g)(2)] of this section.

(6) A nonprofit organization that holds a valid permit for
a nonconforming sign that would otherwise qualify for a permit
under this subsection may convert its permit to one issued under
this subsection.

(m) [(l)] Conversion of rural road permits and registrations.
The department will convert a registration issued under §21.431 of
this title (relating to Registration of Existing Off-Premise Signs)
or a permit issued under §21.441 of this title (relating to Permit
for Erection of Off-Premise Sign) to a permit under this section
if a highway previously regulated [controlled] in accordance with
Transportation Code, Chapter 394 becomes subject to control under
the Act. A holder of a permit or registration converted under this
subsection will not be required to pay an original permit fee under
subsection (g) [(c)(1)] of this section; however, the permit must be
renewed annually under subsection (d) [(c)(2)] of this section, on the
date the renewal of the permit or registration issued under §21.431 or
§21.441 would have been due. In the event a sign owner has prepaid
registration fees, the outstanding prepayment will be credited to the
sign owner’s annual renewal fee. The department will issue permit
plates to a holder of a permit or a registration converted under this

subsection at no charge. In the event replacement plates are needed
after the initial issuance, fees will be charged in accordance with this
section.

(n) New highway or change in highway designation. Owners
of signs that become subject to the Act because of the construction of
a new highway or the change in designation of an existing highway
must apply to the department for a permit and must obtain an outdoor
advertiser’s license pursuant to §21.149 of this title (relating to
Licenses) within 30 days after being notified by the department that
the sign has become subject to the Act. If the owner of the sign
cannot be identified from information on the sign, notice may be
given by prominently posting notice on the sign for a period of 30
days.

§21.151. Local Control.

(a) Eligibility to certify. Where a political subdivision of
the state exercises control over outdoor advertising signs, a permit
issued by that [such] political subdivision shall be accepted in lieu of
a permit issued by the department, [State Department of Highways
and Public Transportation] provided the political subdivision has
certified to the department that the political subdivision [i t] has
established and will enforce within its corporate limits [geographical
jurisdiction] standards and criteria for size, lighting, and spacing of
outdoor advertising signs consistent with the purposes of the Highway
Beautification Act of 1965,23 United States Code §131, and with
customary use. The size, lighting, and spacing requirements of the
political subdivision may be more or less restrictive than the criteria
contained in this subchapter. This certification shall not apply within
the extraterritorial jurisdiction of a political subdivision.

(b) Fees and time. The [Such] political subdivision may set
and retain the [amount of the] fees [to be] charged for permits issued
by it [and may retain such fees]. A [Such] political subdivision
[subdivisions] may also establish the length of time apermit will
[such permits are to] remain in effect [and the dates on which same
are to be renewed].

(c) Certification process. The director, after consulting with
the Federal Highway Administration, shall determine whether a
political subdivision has an adequate sign and zoning ordinance
in compliance with subsection (a) of this section. In order to
be considered, the political subdivision must submit the following
information to the director:

(1) a copy of its sign ordinance;

(2) a copy of its zoning ordinance;

(3) information about the number of personnel who will
be dedicated to the program and what type of records will be kept;
and

(4) an enforcement plan.

(d) Department review. The department may meet with a
political subdivision to ensure that it is enforcing the standards and
criteria in accordance with subsection (a) of this section. In addition,
the political subdivision shall provide the applicable district office
with:

(1) a copy of any amendments to its sign and zoning
ordinances when the amendments are proposed and adopted; and

(2) a copy of any changes to its corporate limits.

(e) Decertification process. The director may decertify a
political subdivision if it does not have an effective control program,
in the opinion of the director. The director may consider whether:
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(1) the political subdivision maintains an accurate sign inventory and
requires the removal of illegal signs; and

(2) the local sign ordinance contains standards and criteria
for signs in accordance with subsection (a) of this section.

(f) Reinstatement. A political subdivision may be reinstated
upon showing a new plan that meets the requirements of subsection
(c) of this section.

§21.152. Size of Off-Premise Outdoor Advertising Signs.

(a) An off-premise sign face may not exceed [be erected
which has an areaexceeding] 672 square feet, with a maximum height
of 25 feet and a maximum length of 60 feet, inclusive of border and
trim, but excluding the sign structure[base, apron, supports, and other
structural members]. Temporary protrusions, also known as cutouts,
may not [to] exceed 20% of the [permitted sign] area indicated on
the sign permit. Temporary protrusions [,] may be added to an off-
premise sign, provided that no off-premise sign to which one or more
temporary protrusions or cutouts have been added shall have an area
greater than 807 square feet, with a maximum height of 25 feet and
a maximum length of 60 feet, inclusive of temporary protrusions
or cutouts, border, and trim, but excluding the sign structure [base,
apron, supports, and other structural members].

(b) The maximum size limitations shall apply to each side of
a sign structure or structures visible to approaching traffic.

(c) The area shall be measured by the smallest square, rect-
angle, triangle, circle, or combination thereof which will encompass
the entire sign.

(d) Signs may be placed back-to-back, side-by-side, stacked,
or in "V" type construction with not more than two faces presented in
each direction. The [displays to each facing and such] sign structure
or structures shall be considered one sign. Two sign faces facing one
direction may be presented as one face by covering both faces and
the area between the faces with an advertisement, as long as the size
limitations of subsection (a) of this section are not exceeded.

(e) Signs which exceed 336 square feet in area, including
cutouts, may not be stacked or placed side-by-side.

(f) A permit holder must submit for approval a drawing of
the proposed extension or cutout with dimensions prior to construc-
tion or the addition of an extension or cutout.

(g) A sign face may be permanently enlarged by 10% of the
size shown on the permit without a new permit, if the enlargement
does not cause the face to exceed the maximum size limitations set
forth in subsection (a) of this section. If a sign is built with a smaller
face than the size shown on the permit or if the face is reduced in
size after it is built, a new permit will be required to increase the size
of the face beyond the allowed 10% at a later date.

§21.153. Spacing of Signs.

(a) Signs may not be located in [such] a manner that creates
[as to create] a safety hazard,including:

(1) causing [. They shall not be so located as to be likely
to cause] a driver to be unduly distracted in any way;

(2) obscuring [ or so as to obscure] or otherwise interfer-
ing [interfere] with the effectiveness of an official traffic sign, signal
or device, or

(3) obstructing or interfering [obstruct or interfere] with
the driver’s view of approaching, merging or intersecting traffic
[, whether the intersection be of two or more highways or the
intersection of a highway with a railroad].

(b) Signs may not be located within 1,500 feet of a[any]
public park that is adjacent to a regulated highway. This prohibition
shall apply:

(1) on either side of the highway on anonfreeway primary
system; and

(2) on the side of the highway adjacent to the public park
on an interstate or freeway primary system [, public forest, public
playground, nature preserve, or scenic area so designated as such by
the department or other governmental agency having and exercising
such authority, which is adjacent to the highway].

(c) The following spacing limitations apply to signs that
will be erected [Signs may not be located adjacent to or within
1,000 feet of interchanges, intersections at grade and rest areas
along interstate and freeway federal-aid primary highways] outside
incorporated municipalities along a regulated highway. Signs may
not be erected:

(1) in areas adjacent to or within 1,000 feet of inter-
changes, intersections at grade, or rest areas; or

(2) [or which will tend to obscure or otherwise interfere
with the driver’s view of approaching, merging, or intersecting
traffic. Where there are ramps between the main traveled way of
interstate and freeway federal-aid primary highways and adjacent
frontage roads, no new signs may be erected outside incorporated
municipalities] in areas adjacent to or within 1,000 feet of [said]
ramps or [,]their acceleration and deceleration lanes [and within 1,000
feet thereof.] (Such distances shall be measured along the highway
from the nearest point of beginning or ending of pavement widening
at the exit from, or entrance to, the main-traveled [main traveled]
way.)

(d) Signs may not be erected [along the interstateand freeway
federal-aid primary systems] closer than 1,500 feet apart on the same
side of aregulated highway.

(e) Signs [may not be] erected outside of incorporated
municipalities along the nonfreeway [federal-aid] primary [highway]
system may not be closer than 750 feet apart [located outside of
incorporated cities, towns, or villages closer than 750 feet apart] on
the same side of the highway.

(f) Signs [may not be] erected in incorporated municipalities
along the nonfreeway [federal-aid] primary [highway] system may
not be [in incorporated cities, towns, and villages] closer than 300
feet apart on the same side of the highway.

(g) The spacing between signs shall not apply to signs
separated by buildings, natural surroundings, or other obstructions
which cause only one sign located within the specified spacing to be
visible at any one time.

(h) No sign, other than an exempt sign, may be erected within
five feet of any highway right of way [right-of-way] line. This
distance shall be measured from the end of the sign face nearest
the right of way.

(i) The spacing rules in this section do not apply to on-
premise or directional or other official signs, as provided in the Act,
§391.031(b)[(1)], nor shall measurements be made from these [such]
signs.

§21.154. Lighting and Movement of Signs.

(a) Lighting. Signs may be illuminated except for [, subject
to the following restrictions:]
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(1) signs that [which] contain, include,or are illuminated
by:

(1) any flashing, intermittent, or moving light or lights,
including any type of screen using animated or scrolling displays,
such as an LED (light emitting diode) screen or any other type
of video display, even if the message is stationary [or intermittent
message of any nature are prohibited], except those giving only
public service information such as time, date, temperature, weather,
or similar information;

(2) lights that [which] are:

(A) not effectively shielded so as to prevent beams
or rays of light from being directed at any portion of the traveled
ways of a regulated highway; [an interstate or federal-aid primary
highways] and

(B) [which are] of such intensity or brilliance as to
cause glare or [to impair the] vision impairment of the driver of
any motor vehicle, or which otherwise interfere with any driver’s
operation of a motor vehicle [are prohibited]; and

(3) lights that interfere [no sign shall be so illuminated
that it interferes] with the effectiveness of, or obscure [obscures,] an
official traffic sign, device, or signal.

(b) Moving parts. A sign may have rotating slats, so long as
the message changes within two seconds and stays stationary for at
least 10 seconds. The slats must all turn in the same direction and at
the same rate of speed. Reflective material, neon lighting, or internal
il lumination may not be placed on the slats. A cutout on a sign may
be animated if it:

(1) is not lighted or enhanced by reflective material so as
to create the illusion of flashing or moving lights; or

(2) does not otherwise create a safety hazard to the
traveling public.

(c) Reflective materials. Reflective paint and reflective disks
may be used on a sign face unless they are determined by the
department to:

(1) create the illusion of flashing or moving lights; or

(2) cause an undue distraction to the traveling public.

(d) Non-flashing neon lights may be used on sign faces,
unless:

(1) the sign permit specifies an unilluminated structure; or

(2) the lights are determined by the department to cause
an undue distraction to the traveling public.

§21.157. Wind Load Pressure.

[No sign, other than an exempt sign, shall be erected that does not
meet the wind load pressure requirements as set out in the table
which follows this paragraph.] Permit applications for new signs
and permit renewals as required by §21.150 (c) [(e)] of this title
(relating to Permits) [for signs which will have or have a height,
in feet above ground, as measured above the average level of the
ground adjacent to the proposed structure, of six feet, or more,] must
include a certification [be accompanied by a certificate] signed by
the applicant [owner of the sign to the effect] that the proposed or
existing sign will withstand wind load pressures in pounds per square
foot as set out in the following table.
Figure 1: 43 TAC §21.157.

§21.158. Height Restrictions.

A sign may not be erected that exceeds an overall height of 42 1/
2 feet, measured in accordance with §21.144 of this title (relating to
Measurements), from the highest point of the sign to the grade level
of the roadway from which the sign is to be viewed. A roof sign
having a tight or solid surface may not at any point exceed 24 feet
above the roof level. Open roof signs in which the uniform open area
is not less than 40% of the total gross area may be erected to a height
of 40 feet above the roof level. The lowest point of a projecting sign
must be at least 14 feet above grade.

§21.159. Property Right Not Created.

Issuance of apermit or licenseshall not be deemed to create a contract
or property right in the permit holder or license holder [permittee].

§21.160. Relocation.

(a) Purpose. This section provides for the relocation of
certain signs along regulated highways [the interstate highway system
and the federal aid primary highway system] within the State of
Texas that would otherwise be precluded under this subchapter
[undesignated head concerning the control of outdoor advertising
signs]. All requirements under this subchapter [undesignated head,
concerning control of outdoor advertising signs,] are to be complied
with to the extent that they are not in conflict with the provisions of
this section.

(b) Unzoned commercial or industrial area. For the purposes
of implementing this section an unzoned commercial or industrial
area shall mean an area along the highway right-of-way which has
not been zoned under authority of law, which is not predominantly
used for residential purposes, and which is within 800 feet, measured
along the edge of the highway right-of-way, of, and on the same
side of the highway as, the principal part of one or more recognized
commercial or industrial activities within 200 feet of the highway
right-of-way. The area to be considered, based upon the qualifying
activities, shall be:]

(1) composed of a total of 1,600 feet (800 feet on each
side) plus the actual or projected frontage of the commercial or
industrial activities, measured along the highway right-of-way by a
depth of 660 feet;]

(2) located on the same side of the highway as the
principal part of the qualifying activities; and]

(3) considered to be predominantly residential if, taken
as a whole, more than 50% of the area is being used for residential
purposes. (Roads and streets with residential property on both sides
shall be considered as being used for residential purposes. Other
roads and streets will be considered nonresidential.)]

(b) [(c)] Permit. When [Where] a sign within the proposed
highway right of way [right-of-way] is to be relocated to accommo-
date a regulated [acquired for an interstate or federal-aid primary]
highway project [and cannot be relocated under the requirements of
this undesignated head concerning the control of outdoor advertising
signs to an adjacent site on the same side of the highway], the dis-
trict engineer of the department within whose jurisdiction the sign
is located may issue a permit under the conditions [as] set forth in
subsections (c) and (d) [(d) and (f)] of this section.

(c) [(d)] Requirements.

(1) A new sign permit application shall be submitted but
will not require payment of a permit fee.

(2) Sign relocation shall be in accordance with all local
codes, ordinances, and applicable laws.
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(3) The district engineer shall initially determine that the
[such] permit is necessary to avoid excessive project costs and/or a
delay in the completion of the project.

(4) The existing sign to be relocated must be an off-
premise sign legally erected and maintained.

(5) The sign must be situated after its relocation according
to the following priority:

(A) upon the remainder of the same tract or parcel of
land upon which it was situated before its relocation, if any; [or]

(B) if there is no remainder or if the remainder is not
of sufficient size or suitable configuration for the relocation of the
sign, then upon the property abutting the proposed highway right
of way at the original sign location or upon property abutting the
insufficient remainder, if available;

(C) on property adjacent to the locations named in
subparagraphs (A) or (B) of this paragraph;

(D) to another location within 50 miles of the original
sign location, within the same department-designated district; or

(E) to another location within 50 miles of the original
sign location, within another district of the department, with the
approval of the district engineer where the sign is to be relocated.

(6) If possible, the [The] sign is to be placed in the same
relative position as to line of sight [and not to exceed 3,000 feet to
either side of the perpendicular placement as the original sign was
situated in relation to the highway].

(7) The relocated sign must be within a zoned or unzoned
commercial area except that the area must include only one recog-
nized commercial or industrial activity.

(8) [(7)]The [Except as provided in paragraph (10) of
this subsection, the] relocated sign location must meet the following
spacing criteria. [may not be:]

(A) The sign may not be placed where it is [located
as to be] likely to cause a driver to be unduly distracted in any
way or where it will [so as to] obscure or otherwise interfere with
the effectiveness of an official traffic sign, signal, or device, or
obstruct or interfere with the driver’s view of approaching, merging,
or intersecting traffic, whether the intersection be of two or more
highways or the intersection of a highway with a railroad.[;]

(B) The sign may not be placed [located] within 500
feet of a [any] public park: [, public forest, public playground,
or scenic area designated as such by the department or other
governmental agency having and exercising such authority, which
is] adjacent to the highway.[;]

(C) If the sign is to be placed outside an incorporated
municipality along a regulated highway, the sign may not be located
in areas adjacent to or within 500 feet of:

(i) interchanges, intersections at grade and rest
areas;or [along interstate and freeway federal-aid primary highways
outside incorporated municipalities, or which will tend to obscure or
otherwise interfere with the driver’s view of approaching, merging,
or intersecting traffic. (Where there are ramps between the main
traveled way of interstate and freeway federal-aid primary highways
and adjacent frontage roads, no new signs may be erected outside
incorporated municipalities in areas adjacent to said]

(ii) ramps, their acceleration and deceleration lanes
[and within 500 feet thereof.] (Such distances shall be measured

along the highway from the nearest point of beginning or ending of
pavement widening at the exit from, or entrance to, the main traveled
way.)[;]

(D) The sign may not be erected along the interstate
and freeway [federal-aid] primary [highway] systems closer than 500
feet apart on the same side of the highway.[;]

(E) The sign may not be erected along the nonfreeway
[federal-aid] primary [highway] system located outside of municipal-
ities [incorporated cities, towns, or villages] closer than 300 feet apart
on the same side of the highway.[;]

(F) The sign may not be erected along the non-
freeway [federal-aid] primary [highway] system in municipalities
[incorporated cities, towns, or villages] closer than 100 feet apart
on the same side of the highway.[; and]

(G) The sign may not be erected within five feet of
any highway right of way [right-of-way] line.

(9) [(8)] The size,configuration, and construction of the
relocated sign must conform to the following provisions.

(A) The maximum area for any one sign face shall be
1,200 square feet, with a maximum height of 25 feet and a maximum
length of 60 feet[,inclusive of border and trim, but excluding the
base, apron, supports, and other structural members].

(B) The maximum size limitations shall apply to each
[side of a] sign face [structure or structures] visible to approaching
traffic.

(C) The area shall be measured by the smallest square,
rectangle, triangle, circle, or combination thereof which will encom-
pass the entire sign.

(D) Sign faces [Signs] may be placed back-to-back,
side-by-side, stacked, or in "V" type construction with not more than
two displays to each facing.The [and such] sign structure and faces
[or structures] shall be considered one sign.

(E) A sign face that [which] exceeds 350 square feet
in area may not be stacked or placed side-by-side.

(F) In no event shall the size of the sign face, the
number of sign faces, or lighting, if any, of the relocated sign exceed
the size,number of faces, or lighting, if any, of the existing sign.

(G) The relocated sign will be constructed with the
same number of poles and of thesame typeof materials as the existing
sign.

(H) The relocated sign must not exceed the maximum
height set forth in §21.158 of this title (relating to Height Restric-
tions).

(10) [(9)] The sign replacement site is to be approved
by the district engineer [of the department] or his designee [his
designated representative] prior to the removal of the existing sign. A
permit may be issued pursuant to thissection if asign isdesignated by
the owner as personal property and the sign owner receives relocation
benefits, or if the sign is designated by the owner as realty, valued
and purchased according to thedepartment’s sign valuation schedules,
and retained by the sign owner. Relocation under this section is not
available to a sign purchased through an eminent domain proceeding.
Relocation benefits will be paid in accordance with Subchapter G of
this chapter.

(11) [(10)] The spacing requirements as provided in
paragraph (8) [(7)] of this subsection do not apply to:
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(A) signs separated by buildings, natural surroundings,
or other obstructions which cause only one sign located within the
specified spacing to be visible at any one time; and

(B) on-premise or directional or official signs, as cited
in [the Texas Litter Abatement Act,] Transportation Code, [Chapter
391,] §391.031(b) [(1)], nor shall measurements be made from these
[such] signs.

(d) [(e)] Cessation of activities. When a commercial or
industrial activity ceases and a sign other than an exempt sign is no
longer located within 800 feet of at least one recognized commercial
or industrial activity located on the same side of the highway, the sign
will be considered nonconforming [must be removed not later than
five years following cessation of the operation of such commercial or
industrial activity].

(e) [(f)] Waiver of damages.

(1) If the relocation is under subsection (d)(5)(A) of this
section, theperson or personswho own thetract or parcel of land upon
which the sign was situated must enter into a written agreement with
the acquiring agency waiving and releasing any claim for damages
against the acquiring agency and the state for the temporary or
permanent taking of thereal property that isbased in any manner upon
the relocation of the sign to accommodate the highway improvement
project. This provision shall not be construed to preclude thepayment
of compensation to the real property owner for the acquisition of the
real property or any other interest therein, but the use of the tract as
an off-premise sign site shall not be considered in the determination
of the compensation paid therefor.]

(2) If the relocation is under subsection (d)(5)(A) or (B)
of this section,] The [the] sign owner must enter into a written
agreement with the acquiring agency waiving and releasing any
claim for damages against the acquiring agency and the state for
any temporary or permanent taking of the sign in consideration of
the payment by the acquiring agency of a mutually agreed specified
amount of money calculated to cover the cost to the sign owner of
the relocation of the sign.

(f) Bisection. An existing permit may be amended by the
district office (serving the county where the sign is located) to autho-
rize:

(1) a monopole sign face overhanging the proposed right
of way to be shifted to the remainder;

(2) a multipole structure located partially in the proposed
right of way to have the poles in the right of way moved to the
remainder and the face shifted to the relocated poles; or

(3) the sign to be bisected and the face size reduced.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817925
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–8630

♦ ♦ ♦
43 TAC §§21.143, 21.155–21.156

STATUTORY AUTHORITY

The new sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation and, more specifi-
cally, Transportation Code, Chapter 391, which authorizes the
commission to adopt rules to regulate the erection or mainte-
nance of signs along interstate and federal primary systems.

No other statutes, articles, or codes are affected by the
proposed new sections.

§21.143. Maintenance and Continuance.

(a) Continuance of nonconforming signs. In order for a
nonconforming sign to be maintained and continued:

(1) the sign must:

(A) have existed at the time the conditions changed to
make the sign nonconforming;

(B) have been lawful on the date it became subject to
control by the department; and

(C) remain substantially the same as it was on the date
it became subject to the department’s control;

(2) the permit holder’s sign:

(A) may not be relocated even if the sign is sold,
leased, or otherwise transferred, without affecting its status, unless the
relocation is a result of a right of way acquisition requiring relocation
to a conforming area pursuant to §21.160 of this title (relating to
Relocation);

(B) may not be destroyed, abandoned, or discontinued
under §21.156 of this title (relating to Discontinuance of Signs); and

(C) may not be removed for any reason, including
repair.

(b) Normal or reasonable repair and maintenance. Subject
to the limitations in subsection (c) of this section, the following are
considered to be normal or reasonable maintenance activities that do
not need a new permit:

(1) replacement of nuts and bolts; nailing, riveting or
welding; cleaning and painting; and manipulation to level or plumb
the device;

(2) replacement of parts, as long as the basic design or
structure of the sign is not altered and materials of the same type are
used;

(3) replacement of poles, as long as no more than one-
half of the poles are replaced in any 12 month period; and

(4) changing the advertising message, including changing
faces, as long as similar materials are used to replace the face.

(c) Substantial change.

(1) Substantial changes that require a new permit are:

(A) adding lights to an unilluminated sign or adding
more intense lighting to an illuminated sign whether or not the lights
are attached to the sign structure;

(B) changing the size of the sign beyond what is
allowed pursuant to §21.152 of this title (relating to Size of Off-
Premise Outdoor Advertising Signs);
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(C) changing the number of poles in the sign structure,
unless the number of poles in a multiple pole structure is reduced to
accommodate a reduction in the size of the original sign, provided
that the original sign is not removed and replaced with another sign;

(D) changing the materials used in the construction of
the sign, such as replacing wooden materials with metal materials;

(E) adding electronic components, such as a change-
able message or rotating slat face;

(F) adding faces or changing the sign configuration,
such as changing from a "V" configuration to a stacked configuration;

(G) changing the height of the sign from the height
designated on the original permit;

(H) moving the sign or sign face in any way unless the
movement is made in accordance with §21.160 of this title (relating
to Relocation);

(I) replacing more than one-half of the poles in a
multiple pole sign in any 12-month period; or

(J) making repairs that exceed 60% of the cost to erect
a new sign of the same type at the same location.

(2) A new permit will not be issued for a nonconforming
sign.

§21.155. Directional Signs.

(a) Applicability. A directional sign may be erected and
maintained without a license and permit issued pursuant to §§21.149-
21.150 of this title (relating to Licenses and Permits).

(b) Registration. Prior to erecting a directional sign, the
owner must file an application on a form prescribed by the depart-
ment, showing the location, message content, construction, and di-
mensions of the sign. There will be no fee associated with this
registration.

(c) Message content. The message on directional signs
shall be limited to the identification of the attraction or activity
and directional information useful to the traveler in locating the
attraction or activity, such as mileage, route numbers, or exit
numbers. Descriptive words or phrases, and pictorial or photographic
representations of the activity or its environs are prohibited.

(d) Selection method and criteria.

(1) Privately owned activities or attractions eligible for
directional signing are limited to:

(A) natural phenomena;

(B) scenic attractions;

(C) historic, educational, cultural, scientific, and reli-
gious sites; and

(D) outdoor recreational areas.

(2) Privately owned attractions or activities must be of
national or regional interest to the traveling public. Examples of
these sites may be found in the National Register of Historic Places,
the National Registry of Natural Landmarks published by the U.S.
Department of Interior, and the "Texas State Travel Guide" published
by the State of Texas. Each district engineer is authorized to
determine whether a particular sign advertises an activity or attraction
which is nationally or regionally known and of outstanding interest
to the traveling public.

(e) Prohibited signs. The following directional signs are
prohibited:

(1) signs advertising activities that are illegal under fed-
eral or state law or regulation in effect at the location of those signs
or activities;

(2) signs located in such a manner as to obscure or
otherwise interfere with the effectiveness of an official traffic sign,
signal, or device, or obstruct or interfere with the driver’s view of
approaching, merging, or intersecting traffic;

(3) signs erected or maintained upon trees or painted or
drawn upon rocks or other natural features;

(4) obsolete signs;

(5) signs that are structurally unsafe or in disrepair;

(6) signs that move or have animated or moving parts;
and

(7) signs located in rest areas, parklands, or scenic areas.

(f) Size.

(1) No sign shall exceed a maximum of:

(A) 150 square feet;

(B) 20 feet in height; or

(C) 20 feet in length.

(2) All dimensions include border and trim, but exclude
supports.

(g) Lighting. A sign may be illuminated except for a sign
that:

(1) contains, includes, or is illuminated by any flashing,
intermittent, or moving light or lights;

(2) does not effectively shield beams or rays of light from
being directed at any portion of the traveled way of an interstate or
primary highway;

(3) is of such intensity or brilliance that it:

(A) causes glare or impairs the vision of the driver of
any motor vehicle; or

(B) interferes with a driver’s operation of a motor
vehicle; or

(4) is so illuminated as to interfere with the effectiveness
of or obscure an official traffic sign, device, or signal.

(h) Spacing.

(1) A directional sign may not be located within 2,000
feet of an interchange or intersection at grade along the interstate
system or other primary system. The measurement is made from the
nearest point of the beginning, ending, or pavement widening at the
exit from or entrance to the main-traveled way.

(2) A directional sign may not be located within 2,000
feet of a rest area, park, or scenic area.

(3) Two directional signs facing the same direction of
travel may not be spaced less than one mile apart.

(4) No more than three directional signs pertaining to the
same activity and facing the same direction of travel may be erected
along a single route approaching the activity.
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(5) A sign located adjacent to the interstate system must
be within 75 air miles of the activity.

(6) A sign located adjacent to the primary system must
be within 50 air miles of the activity.

§21.156. Discontinuance of Signs.

(a) Damage.

(1) In the event a sign is partially destroyed by wind
or other natural forces including tornadoes, hurricanes, or other
occurrences outside the control of the permit holder, the department
will determine whether the sign can be repaired without a new permit.

(A) The department may require the permit holder to
submit an estimate of the proposed work, including an itemized list
of the materials to be used and the manner in which the work will
be done. The department may allow the sign to be repaired without
issuing a new permit if the department determines that the repairs
would constitute normal or reasonable repair and maintenance in
accordance with §21.143 of this section (relating to Maintenance
and Continuance) if the damage to the sign is not substantial. The
department will cancel the existing permit if it determines the damage
to the sign is substantial.

(B) After the permit is canceled in accordance with
§21.150(j) of this title (relating to Permits), the remaining sign
structure must be dismantled and removed without cost to the
department unless a new permit can be issued in accordance with
this subchapter. The department will not issue a new permit to repair
or rebuild the sign if the sign location is nonconforming.

(C) If a decision to cancel a permit is appealed, then
the sign may not be repaired during the appeal process.

(2) The damage will be considered substantial if:

(A) the cost to repair the sign would exceed 60% of
the cost to replace it with a sign of the same basic construction at the
same location; or

(B) the repairs cannot be made in accordance with
§21.143(b) of this title (relating to Maintenance and Continuance).

(b) Abandonment.

(1) The department may consider a sign abandoned and
cancel the permit or refuse to renew the permit if:

(A) a structure is without advertising matter or dis-
plays obsolete advertising matter for a period of 365 consecutive
days;

(B) the sign has fallen into disrepair or become over-
grown by trees or other vegetation; or

(C) the permit renewal fees have not been paid in
accordance with this subchapter, after demand by the department.

(2) Small temporary signs such as garage sale signs or
campaign signs attached to the structure do not constitute advertising
matter which would toll the 365 days.

(3) The payment of property taxes or retention of the sign
as a balance sheet asset will not be considered in determining whether
the sign permit should be canceled.

(4) An abandoned sign in a nonconforming sign location
may not be repermitted. If the location of the abandoned sign
is conforming, it may be repermitted to anyone who submits an
application that meets the requirements of this subchapter.

§21.161. Destruction of Trees/Violation of Control of Access.

(a) Trees and vegetation. It is a violation of this subchapter
to destroy trees and vegetation on the right of way for any purpose.
The department will not issue apermit for a sign that will be obscured
by existing vegetation or landscaping along the highway right of way.

(b) Control of access. The department will not issue a permit
for asign unless it can be erected or maintained from private property.

(c) Cancellation of permit. The department will cancel a
permit for the erection of outdoor advertising if the owner, or someone
acting on behalf of the owner, does not comply with state law
or regulations. The department may further seek all other relief
made available by law to recover damages and costs to enforce this
provision.

§21.162. Appeal Process for Permit Denials.
(a) An applicant may file a petition with the executive

director to appeal a denied permit.

(b) The petition should contain:

(1) a statement of facts as to why the denial is believed
to be in error; and

(2) supporting documentation such as drawings, surveys,
or photographs.

(c) The executive director or designee will make a final
determination. If the petition is denied, the department will send
a written decision to the applicant stating the reason for denial.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 25,
1998.

TRD-9817988
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–8630

♦ ♦ ♦
43 TAC §21.155, §21.156

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repealed sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation and, more specifi-
cally, Transportation Code, Chapter 391, which authorizes the
commission to adopt rules to regulate the erection or mainte-
nance of signs along interstate and federal primary systems.

No other statutes, articles, or codes are affected by the
proposed repealed sections.

§21.155. Directional Signs
§21.156. Discontinuance of Signs
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817926
Bob Jackson
Deputy General Counsel

Texas Department of Transportation
Earliest possible date of adoption: January 3, 1999
For further information, please call: (512) 463–8630

♦ ♦ ♦
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Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials, State (512) 463-6334

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705
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