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OFFICE OF THE
—ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
8402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
To request copies of opinions, please fax your reugest to (512) 462-0548 or call (512) 936-1730. To
inquire about pending requests for opinions, phone (512) 463-2110.

1




Letter Opinions section 33.07 applies to taxes delinquent on or after July 1 under Tax

LO# 98-110 (RQ-1087). Requested from William R. Archer 1, C0de sections 31.03, 31.031, 31.032, or 31.04.

M.D., Commissioner of Health, Texas Department of Health, 1100Summary. The additional delinquent tax penalty authorized pursuant
West 49th Street, Austin, Texas, 78756-3199, concerning whethdo Tax Code section 33.07 may only be imposed against taxes that
employees of the University of Texas Southwestern Medical Centebecome delinquent on a date at least 30 days before July 1 and
at Dallas who dispense contact lenses under the direct supervisighat remain delinquent on July 1 of the year in which they become
and control of Southwestern physicians and optometrists are exempelinquent, if notice of the delinquency and of the penalty is delivered
from permitting requirements set forth in V.T.C.S. article 4552-A. within the requisite time period. The notice of delinquency and of
penalty must be delivered after the applicable delinquency date at least
t?eo and not more than 60 days before July 1. Thus, the section 33.07
enalty may not be imposed against taxes that become delinquent on

Summary. An employee of the University of Texas Southwestern
Medical Center at Dallas who dispenses contact lenses under tOD
direct supervision and control of a physician or optometrist, als :
employed by the Medical Center, need not obtain a permit under th rlgfjer June 1 under Tax Code sections 31.03, 31.031, 31.032, or
Contact Lens Prescription Act, V.T.C.S. art. 4552-A. Because these™"~

individuals are excepted from the reach of the act, the Board of Healt®pinion#¥ DM-492 (RQ-953). Requested from The Honorable
may not require them to obtain a permit. Bobby Lockhart, Bowie County Criminal District Attorney, P.O. Box

. 3030, Bi-State Justice Center, Texarkana, Texas, 75504, The Honor-
LO# 98-111 (RQ-1173). Requested from The Honorable Cindy ’ ’ Lo v !
Maria Garner, District Attorney, 349th Judicial District of Texas, P.O. able Dan C. Clower, Walker County Auditor, 1100 University Avenue,

. L . untsville, Texas, 77340, and The Honorable Jeffrey D. Herring-
Box .1.076'. CrO(_:kett, Texas, .75835’ concerning constitutionality Of'r(l)n, Anderson County Criminal District Attorney, 500 North Church
municipal juvenile curfew ordinance.

Street, Palestine, Texas, 75801, concerning whether the commission-
Summary. The juvenile curfew ordinance adopted by the City of ers court or the county clerk is authorized to control the expenditure
Crockett, Texas is facially constitutional. of records management and preservation fees collected under Local

LO# 98-112 (RQ-1158) Requested from The Honorable Marcus D. Government Code section 118.0216, and related questions.

Taylor, Wood County Criminal District Attorney, P.O. Box 689, Quit- Summary. Neither the commissioners court nor the county clerk
man, Texas, 75783, concerning whether, under Local Governmerdgontrols the use of the records management and preservation fees
Code section 171.003(a), the Wood County Commissioners Couxtollected under section 118.0216 of the Local Government Code.
may approve an invoice from an inn owned by a member of theAs a practical matter, both must agree on the use of the funds.
Wood County Industrial Commission and his wife. Funds collected under section 118.0216 may be used to pay for

Summary. Based the facts provided to this office, it does not appeaf[he costs of initially recording documents by microfilm, but only

that Local Government Code chapter 171 bars the Wood Count'gf the_f_commlssloners court deter(;mnes that_ this process IhS part O_f a
Commissioners Court from approving the payment of invoices pecific records preservation and automation project within section
. L . - '118.0216 of the Local Government Code. The records management
submitted to the commissioners court by the executive director of the d ion f b f if d -
Wood County Industrial Commission, to an inn owned by a membef preservation fee must be spent for specific records preservation
. 1 S and automation projects, subject to the commissioners court’s advance
of the Wood County Industrial Commission and his wife. X ; - -
approval, and may not be diverted from its statutorily assigned

TRD-9818102 purposes to pay other expenses of the clerk’s office.

Sargh Shirley Opinion# DM-493 (RQ-1104). Requested from The Honorable Ron
Assistant Attorney General Lewis, Chair, County Affairs Committee, Texas House of Representa-

Office of the Attorney General tives, P.O. Box 2910, Austin, Texas, 78768-2910, concerning whether
Filed: December 2, 1998 Water Code section 49.072, which provides that a water district direc-
. . . tor who becomes a candidate for another office is no longer qualified
to serve as director, violates article XV, section 7 of the Texas Con-

Opinions stitution, and related questions.

Opinion# DM-491 (RQ-970). Requested from The Honorable James Summary. Water Code section 49.072 must be construed to
M. Kuboviak, County Attorney, Brazos County, 300 East 26th Streetjncorporate any constitutionally required removal proceedings and
Suite 325, Bryan, Texas, 77803, concerning whether a delinquent taig therefore not unconstitutional under article XV, section 7 of the
penalty to defray collection costs authorized pursuant to Tax Codd@exas Constitution or any other constitutional removal provision.
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Section 49.072 applies only to a water district director who becomesarah Shirley

a candidate after its effective date, September 1, 1997. To the extepksistant Attorney General
section 49.072 operates to shorten the term of an incumbent officepgfice of the Attorney General
it is not an unconstitutional retroactive law. Whether a water districtgjjag. pecember 2, 1998
director who "is no longer qualified to serve" under section 49.072

holds over in office by operation of article XVI, section 17 of the ¢
Texas Constitution depends upon the circumstances.

TRD-9818101
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—FEMERGENCY RULES

An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is

indicated by the text being underlined. [Brackets] and strike-through of text indicates deletion of
existing material within a section.




TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part X. Texas Water Development Board

Chapter 363. Financial Assistance Programs

Subchapter A. General Provisions

Division 1. Introductory Provisions
31 TAC 8363.2

The Texas Water Development Board is renewing the effec-
tiveness of the emergency adoption of amended section, for a
60-day period. The text of amended section was originally pub-
lished in the September 4, 1998, issue of the Texas Register
(23 TexReg 8947).

Issued in Austin, Texas, on November 30, 1998.

TRD-9818018

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: December 18, 1998

Expiration date: February 16, 1999

For further information, please call: (512) 463-7981

. . .
Division 2. General Application Procedures
31 TAC §363.17

The Texas Water Development Board is renewing the effec-
tiveness of the emergency adoption of amended section, for a
60-day period. The text of amended section was originally pub-
lished in the September 4, 1998, issue of the Texas Register
(23 TexReg 8947).

Issued in Austin, Texas, on November 30, 1998.

TRD-9818019

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: December 18, 1998

Expiration date: February 16, 1999

For further information, please call: (512) 463-7981

. . .
Division 7. Grants for Emergency

31 TAC §8363.81-363.88

The Texas Water Development Board is renewing the effective-
ness of the emergency adoption of new section, for a 60-day
period. The text of new section was originally published in the
September 4, 1998, issue of the Texas Register (23 TexReg
8947).

Issued in Austin, Texas, on November 30, 1998.

TRD-9818020

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: December 18, 1998

Expiration date: February 16, 1999

For further information, please call: (512) 463-7981

¢ ¢ ¢

Subchapter G. Small Community Emergency
Loan Program

Division 1. Introductory Provisions
31 TAC §363.704

The Texas Water Development Board is renewing the effec-
tiveness of the emergency adoption of amended section, for a
60-day period. The text of amended section was originally pub-
lished in the September 4, 1998, issue of the Texas Register
(23 TexReg 8947).

Issued in Austin, Texas, on November 30, 1998.

TRD-9818021

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: December 18, 1998

Expiration date: February 16, 1999

For further information, please call: (512) 463-7981

. . .
Division 2. Application Procedures
31 TAC §363.713, §363.715

The Texas Water Development Board is renewing the effec-
tiveness of the emergency adoption of amended section, for a
60-day period. The text of amended section was originally pub-
lished in the September 4, 1998, issue of the Texas Register
(23 TexReg 8947).

Issued in Austin, Texas, on November 30, 1998.

EMERGENCY RULES December 11, 1998 23 TexReg 12569



TRD-9818022

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: December 18, 1998

Expiration date: February 16, 1999

For further information, please call: (512) 463-7981

. . .
Division 3. Closing and Release of Funds
31 TAC 8§363.721

The Texas Water Development Board is renewing the effec-
tiveness of the emergency adoption of amended section, for a

60-day period. The text of amended section was originally pub-
lished in the September 4, 1998, issue of the Texas Register
(23 TexReg 8947).

Issued in Austin, Texas, on November 30, 1998.

TRD-9818023

Suzanne Schwartz

General Counsel

Texas Water Development Board

Effective date: December 18, 1998

Expiration date: February 16, 1999

For further information, please call: (512) 463-7981

¢ ¢ ¢
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—PRrorosep RULES

Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.




TITLE 13. CULTURAL RESOURCES

Part VI.
Cultural and Historical Commission

Chapter 81. General Rules for Operation of the

Commission
13 TAC §881.1, 81.3, 81.5, 81.7

The Texas Emancipation Juneteenth Cultural and Historical
Commissionproposes new Sections 81.1, 81.3, 81.5, and 81.7,
concerning Definitions, Administration, Finance, and Advisory
Committee. These sections are necessary to provide for the
basic operational procedures of the Commission. The statute
creating the Commission gives the Commission broad authority
to provide by rule for the operations and administration of the
Commission.

Section 81.1 provides definitions of the terms “Chairman,”
“Commission,” and “Juneteenth.” Section 81.3 of the proposal
provides for the selection of a chairman of the Commission
at the first meeting of each state fiscal year by election
from among the members. The chairman may select a
vice chairman to serve in the absence of the chairman and
may appoint committees of the Commission. The proposal
assigns certain duties to the chairman of the Commission,
including the authority to call meetings and set their agenda,
approve expenditures and hire staff. The Commission may
delegate duties to staff by resolution, except the authority to
approve rules. The Commission may contract as necessary
to carry out its duties. Section 81.5 provides for the budget
and finances of the Commission. The Commission must
annually approve a budget for the Commission and biennially
approve a legislative appropriation request. The Commission
may accept donation of money or real or personal property
for the purposes of the Commission. Section 81.7 of the
proposal provides that the Commission may select an advisory
committee to advise the Commission on matters pertaining to
the construction, dedication, and maintenance of a monument
for the commemoration of Juneteenth. The advisory committee
will be selected through nominations from the members of the
Commission and a final vote by the Commission. Members of

Texas Emancipation Juneteenth

the advisory committee may be reimbursed on the same basis
as member of the Commission.

Representative Al Edwards, Chairman of the Texas Emancipa-
tion Juneteenth Cultural and Historical Commission, has deter-
mined that for the first five year period the rule is in effect there
should be no fiscal implications for state or local government as
a result of enforcing or administering the proposed rules.

Representative Edwards also has determined that for each year
of the first five year period the rules are in effect, the public
benefit anticipated as a result of administering the proposed
rules will be more efficient conduct of the business of the
Commission. There should be no effect on small businesses.
There should also be no fiscal implications for private citizens.

Comments on the proposal may be submitted to Representative
Al Edwards, Texas House of Representatives, P.O. Box 2910,
Austin, Texas 78768. Comments will be accepted for 30
days after publication in the Texas Register. Any questions
regarding these proposed amendments should be directed to
Representative Al Edwards, at the same address, or by calling
(512) 463-0518.

The amendments are proposed under the Texas Government
Code, Title 4, Subtitle D, Chapter 448. The Texas Emancipation
Juneteenth Cultural and Historical Commission was established
by the Legislature in 1997 through the adoption of House Bill
1216, and is effective September 1, 1997. Section 448.031,
Texas Government Code, provides the Commission with the
authority to promulgate rules to effect the purposes of this
chapter. No other statutes, articles, or codes are affected by
these rules.

§81.1.

The following words and terms shall have the meanings assigned to
them unless the context clearly requires otherwise:

Definitions.

(1) Chairman means the presiding officer elected by the
Commission in accordance with Texas Government Code §448.008.

(20 Commisson means the Texas Emancipation June-
teenth Cultural and Historical Commission.

(3) Juneteenth means the anniversary of the event of
emancipation from davery that occurred in Texas on June 19, 1865.
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§81.3. Administration.

(8 Governance.
(1) Chairman.

(A) Atthefirg regularly called meeting of each state
fisca year, the commission shal elect a chairman from among the
members of the commission.

(B) Either appointed or ex officio members shdl be
eligible to serve as the chairman.

(C) Inthe event of the resignation or indigibility of
the chairman to serve, the commission shall select a new chairman at
any regular or called meeting of the commission.

(2) Vice Chairman

(A) The chairman may appoint a vice chairman to
fulfill the duties of the chairman in the absence of the chairman.

(B) The vice chairman serves at the pleasure of the

chairman.
(3) Committees.

(A) The charman may appoint committees from
among the members of the commission as may be determined
necessary to conduct the business of the commission.

(B) Members of committees serve at the pleasure of
the chairman.

(b) Duties of the Chairman.

(1) The chairman shall preside over the meetings of the
commission.

(2) The chairman shall call regular and special meetings

(5) The commission shall alow the general public an
opportunity to comment on the business of the commission at each
regularly scheduled meeting of the commission. The time dlotted
to members of the public may be limited to a time not less than
three minutes per person if necessary to expedite the business of the
commission.

(d) Contracting.

(1) The commission may perform through contract with
another governmental body or a private person or entity, any function
it is otherwise alowed to perform.

(2) The chairman may approve and sign any contract with
a total value not to exceed $10,000.

(3) The commission by vote shall approve any contract
with a total value in excess of $10,000.

(4) The commission, through the General Services Com-
mission, may lease or contract for space for staff offices in a state-
owned or other appropriate building.

§81.5.
(8 Budget and Appropriations.

(1) The commission shall annually approve an operating
budget for the operations of the commission.

(2) The commission shall, on the schedule established by
the legislature or such other times as shall be appropriate, approve
a legislative appropriations request and forward the request to the
appropriate agencies.

Finances.

(3) The chairman shall monitor the expenditure of the
funds of the commission and shall report to the commission at each
regularly scheduled meeting on the accounts of the commission.

of the commission as necessary to conduct the business of the
commission, including:

(A) posting such notice of meetings as is legaly

required;
(B) notifying all members of the commission of the

(b) Donations.

(1) The commission may solicit and accept donations
of money to fund the operations of the commission, the advisory
committee to the commission, the monuments to be created by the
commission, the celebration of Juneteenth, or for any other purpose

time, date, and place of meetings; and

(C) determining the agenda of such meetings.

(3) The chairman shall approve expenditures by the com-
mission, including vouchers, contracts, and other expenditures autho-
rized by law or rule of the commission.

(4) The chairman may hire such staff as is necessary
to conduct the business of the commission, a a salary within the
appropriate classification as established by the legidature.

(5 The commission, by resolution, may delegate appro-
priate duties to the staff, but such staff may not be delegated the duty
to adopt rules.

(c) Conduct of Business.
(1) The commission may conduct business at any regu-

of the commission. The commission may solicit and accept donations
of persona property or real property to be used by the commission
in any manner within the authority of the commission.

(20 The commisson may contract with another state
agency or with a private entity to raise funds.

(3) Donations of money shall be deposited into the Eman-
cipation Juneteenth Cultura and Historical Commission Account in

the dtate treasury.

(4) Donations of personal property shall be held for
safekeeping as may be provided by the commission.

(5) Donations of real property may be used for the
placement of monuments to commemorate the Juneteenth holiday, or,
if not used for that purpose, may be disposed of in accordance with
state law and any conditions imposed by the grantor. The proceeds

larly scheduled or specially called meeting of the commission.

(2 A quorum for the conduct of business shall be a
majority of the voting members of the commission.

(3) When a quorum is present, action may be taken by a
vote of a mgjority of the voting members present.

(4) Nonvoting (ex officio) members of the commission
may participate in all business of the commission, except they shal
not vote.

from any sale shal be deposited into the Emancipation Juneteenth
Cultural and Historica Commission Account in the state treasury.

§81.7. Advisory Committee.

(8 The commission shal appoint an advisory committee to
advise the commission on all matters relating to the construction,
dedication, and maintenance of the monuments, markers or other
commemorations, including:

(1) site selection;
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(2) fund raising from public and private sources,

(3) edtablishing a schedule for the design, construction,
and dedication of the monuments;

(4) procedures for soliciting designs for the monuments;

(5) sdecting the final design of the monuments

(6) procedures for selecting a contractor to construct the
monuments; and

(7) reviewing and monitoring the design and construction
process.

(b) The advisory committee shall be composed of not less
than 10 nor more than 15 members. Members of the advisory
committee should have exhibited an interest in the cultura and
historical heritage of Texas, be knowledgeable of architecture or
congtruction of monuments, be acknowledged community |leaders, or
bring other important qualities to the advisory committee.

(c) Selection of the advisory committee.

(1) Each member of the Commission may nominate not
more than two persons to serve on the advisory committee.

(2) Persons nominated by the members of the commis-
sion may provide information concerning their qualifications and con-
cerning their availability and willingness to serve to the commission.

(3) The commission shall select the members of the
advisory committee by vote at a meeting of the commission.

(d) Members of the advisory committee may be reimbursed
for their expenses for service on the advisory committee on the same
basis as members of the commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817914

Representative Al Edwards

Chairman

Texas Emancipation Juneteenth Cultural and Historical Commission
Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 463-0518

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

Part Il.  Public Utility Commission of
Texas

Chapter 23. Substantive Rules

Subchapter H. Telephone
16 TAC §23.92

(Editor's note: The text of the following section proposed for repeal

ject Number 17709 has been assigned to this proceeding. The
Appropriations Act of 1997, HB 1, Article IX, Section 167 (Sec-
tion 167) requires that each state agency review and consider
for readoption each rule adopted by that agency pursuant to
the Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assessment
by the agency as to whether the reason for adopting or read-
opting the rule continues to exist. The commission held three
workshops to conduct a preliminary review of its rules. As a re-
sult of these workshops, the commission is reorganizing its cur-
rent substantive rules located in 16 Texas Administrative Code
(TAC) Chapter 23 to (1) satisfy the requirements of Section 167;
(2) repeal rules no longer needed; (3) update existing rules to
reflect changes in the industries regulated by the commission;
(4) do clean-up amendments made necessary by changes in
law and commission organizational structure and practices; (5)
reorganize rules into new chapters to facilitate future amend-
ments and provide room for expansion; and (6) reorganize the
rules according to the industry to which they apply. As a result
of this reorganization, 823.92 will be duplicative of proposed
new §26.271 of this title (relating to Expanded Interconnection)
in Chapter 26, Substantive Rules Applicable to Telecommuni-
cations Service Providers.

Martin Wilson, assistant general counsel, Office of Regulatory
Affairs, has determined that for each year of the first five-
year period the repeal is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the repeal.

Mr. Wilson has determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as
a result of the repeal will be the elimination of a duplicative
rule. There will be no effect on small businesses as a result of
repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.

Mr. Wilson also has determined that the proposed repeal should
not affect a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act 82001.022.

Comments on the proposed repeal (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
N. Congress Avenue, PO Box 13326, Austin, Texas 78711-
3326, within 30 days after publication. All comments should
refer to Project Number 17709, repeal of §23.92.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross Reference to Statutes:
814.002.

§23.92. Expanded Interconnection.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Public Utility Regulatory Act

will not be published. The section may be examined in the offices dfiled with the Office of the Secretary of State, on November 23,
the Public Utility Commission of Texas or in the Texas Register office]l 998.
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austingdrp_gg17931

The Public Utility Commission of Texas (commission) proposes
the repeal of §23.92, relating to Expanded Interconnection. Pro-

Rhonda Dempsey
Rules Coordinator
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Public Utility Commission of Texas
Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 936-7308

¢ ¢ ¢

Chapter 25. Substantive Rules Applicable to
Electric Service Providers

rules applicable to electric service providers. The duplicative
sections of Chapter 23 will be proposed for repeal as each new
section is proposed for publication in the new chapter.

General changes to rule language:

The customer service rules are those most often used by the
public to determine their rights in dealing with the utilities that
provide electric services. It is essential that they be clear
and easy to read and understand, so the proposed rules have

Subchapter B. Customer Service and Protection been reorganized and redrafted to make them more accessible

16 TAC §825.21-25.26, 25.28-25.31

The Public Utility Commission of Texas (commission) proposes
new §25.21, relating to General Provisions of Customer Service
and Protection, new 825.22, relating to Request for Service,
new §25.23, relating to Refusal of Service, new §25.24, relating
to Credit Requirements and Deposits, new §25.25, relating to
Issuance and Format of Bills, new 825.26, relating to Spanish
Language Requirements, new §25.28, relating to Bill Payment
and Adjustments, new 825.29, relating to Disconnection of
Service, new §25.30, relating to Complaints, and new §25.31,
relating to Information to Applicants and Customers. Project
Number 19513 has been assigned to this proceeding.

The proposed new 8§25.21 presents specific definitions for
"customers”, "applicants", and "days", and establishes that the
purpose of the customer service and protection rules is to set a
minimum standard for the provision of utility service. Proposed
new §25.21 also provides that utilities may adopt less restrictive
standards for differing groups of customers as long as they
do not discriminate against protected groups. Proposed new
§25.22 will replace §23.44(c)(3) and (d) of this title (relating to
New Construction). Proposed new §25.23 will replace §23.42
of this title (relating to Refusal of Service). Proposed new
§25.24 will replace §23.43 of this title (relating to Applicant
and Customer Deposit). Proposed new 8§25.25 will replace
§23.45(a), (b), (c), and (e) of this title (relating to Billing).
Proposed new §25.26 will replace §23.6 of this title (relating to
Spanish Language Requirements). Proposed new §25.28 will
replace 823.45 of this title (relating to Billing). Proposed new
§25.29 will replace §823.46 of this title (relating to Discontinuance
of Service). Proposed new §25.30 will replace §23.41(c) of this
title (relating to Customer Relations). Proposed new §25.31
will replace §23.41(a) and (b) of this title (relating to Customer
Relations).

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganiz-
ing its current substantive rules located in 16 Texas Adminis-
trative Code (TAC) Chapter 23 to (1) satisfy the requirements
of Section 167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
Chapter 25 has been established for all commission substantive

to customers and providers alike. The proposed rules are
rearranged so that they appear in the order we would expect
customers to need as they apply for and receive service.
Significant, but non-substantive, wording changes were made
to make them more readable. As a result, the rules have been
reduced from 63 to 33 pages and from 11,345 words to 8,294.

The proposed new sections reflect different section, subsection,
and paragraph designations due to the reorganization of the
rules. Citations to the Public Utility Regulatory Act have been
updated to conform to the Texas Utilities Code throughout the
sections and citations to other sections of the commission’s
rules have been updated to reflect the new section designations.
Some text has been proposed for deletion as unnecessary in the
new sections, as a result of making the new chapters industry
specific; or because the dates and requirements in the text no
longer apply due to the passage of time and/or fulfillment of the
requirements. The Texas Register will publish these sections
as all new text.

Other changes specific to each section:

Proposed new §25.24(a)(1)(B) establishes a 12 month period
of time for application of credit histories to former spouses,
replacing the former wording that credit histories be applied for
"a reasonable period of time."

Proposed new 825.24(d) reduces the time given to customers
to pay an additional deposit from 15 days to ten days once a
written notice of termination and request for additional deposit
has been provided to the customer. This reduction in the
number of days is consistent with other provisions in the
subchapter.

Proposed new §25.24(m) clarifies and streamlines the intent of
the commission by requiring that all customer deposit records
be provided to the buyer or the seller at the time of sale, as
opposed to being filed with the commission.

Proposed new §25.25(c)(2) requires that the due date of the bill
be included on the bill.

Proposed new 8§25.26 is being streamlined to eliminate the
details specifying how written plans are to be filed and approved
by the commission. As proposed, the new rule reflects that all
utilities at this point have filed and received approval on their
plans.

Proposed new §25.28(a) reflects a clarification that the due date
shown on the bill is to be the actual due date, not one that is
potentially on a holiday or weekend.

Proposed new §25.28(b) allows charging a one-time penalty not
to exceed 5.0% on delinquent residential bills.

Proposed new §25.28(c)(3)(C) has been changed to reflect that
interest on overbillings shall be compounded monthly at the
annual rate.
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Proposed new §25.28(d)(4) has been changed to reflect that
interest on underbillings resulting from theft of service shall be
compounded monthly at the annual rate.

Proposed new §25.28(e)(2) has been changed to clarify that
service cannot be disconnected until the commission has
completed its informal complaint resolution process and notified
the customer of its determination. This change eliminates
the 60 day threshold and allows for both shorter and longer
resolution times, as may be appropriate.

Proposed new §25.28(i) contains many substantive changes to
our current deferred payment plan rule to reflect our experience
with this summer’'s emergency heat rule. Specific changes
include the deletion of the "reasonable" standard and the
imposition of a fixed, minimum term of three billing cycles for
deferred payment plans. Other changes include requiring the
plan to be in writing and signed by the customer, and the plan
shall state the term of the plan, the total amount to be paid
under the plan, and the specific amount of each installment.
Additional language has been added to clarify that if the plan
is not signed, and the customer is otherwise making payments,
then the customer can be immediately disconnected, if notice
was previously provided to the customer on the outstanding
amount.

Proposed new 825.29(c) has been changed to reflect the
change in 825.28(e)(2) regarding disconnections for disputed
bills, which states that service may not be disconnected for
failure to pay disputed charges until either the utility or the
commission has completed its complaint investigation and
notified the customer of its determination.

Proposed new 8§25.29(f) has been changed to clarify that a
condition must be life- threatening, as opposed to the current
wording that a person be seriously ill.

Proposed new §25.29(g) has been changed to clarify that cus-
tomers must obtain energy assistance funds from a designated
governmental agency to be protected from disconnection.

Proposed new §25.29(h) was modified to more clearly define
when a heat emergency exists. This change stems from the
difficulty encountered this summer with the wording of our cur-
rent rule.

Finally, disconnection moratoriums for nonpayment of charges
related to combat war zones have been eliminated. These
moratoriums were instituted during the Gulf War and should
have had an ending date, much like this summer’s emergency
heat rule. The commission believes that if the need arises
again, these types of customer protection rules can be read-
opted as short-term emergency rules.

Proposed new 8§25.30(a) places a new requirement upon
utilities to respond to customer complaints placed directly with
them within 15 days. This ensures that customers who complain
directly to their utility have their complaints investigated and
responded to in a timely fashion. Further, proposed new
§25.30 has been clarified to focus on the commission’s informal
complaint resolution process. As a result, the requirement to file
a complaint with a municipal authority (if applicable) has been
deleted, since it is generally related to the filing of a formal,
docketed complaint.

Finally, proposed new §25.30(c) reduces the time a utility has
to investigate and provide a response to complaints forwarded
to it by the commission from 30 days to 15 days. With the

commission’s efforts to improve the processing of complaints,
and the turnaround times in use by other states, this reduction
in time should not place an inordinate burden on the utilities.

Proposed new §25.31 requires the addition of two new items for
inclusion in the information packet as set out in subsection (c),
and provides that utilities must provide a toll-free (or equivalent)
number where customers can report service problems and
make billing inquiries.

Ms. Trish Dolese, assistant director, Office of Customer
Protection, has determined that for each year of the first five-
year period the proposed sections are in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections.

Ms. Dolese has also determined that for each year of the
first five years the proposed sections are in effect, the public
benefit anticipated as a result of enforcing the sections will be a
standard level of service that each utility is required to provide
its customers, a minimum set of rights that each customer
is entitled to as a utility customer in Texas, and an easy to
read guide for utility customers to exercise their rights as a
utility customer in Texas. There will be no effect on small
businesses as a result of enforcing this section. There may be
an anticipated economic cost to persons who are required to
comply with the sections as proposed. The costs incurred are
likely to vary from utility to utility, and are difficult to ascertain.

Ms. Dolese has further determined that for each year of the
first five years the proposed sections are in effect, there will be
no impact on employment in the geographic area affected by
implementing the requirements of the sections.

Comments on the proposed sections (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 N. Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed sections. The commission will consider the costs and
benefits in deciding whether to adopt the sections. The com-
mission also invites specific comments regarding the Section
167 requirement as to whether the reason for adopting or read-
opting the rules continues to exist. All comments should refer
to Project Number 19513.

The Public Utility Commission of Texas will conduct a public
hearing in rulemaking Project Number 19513, Electric Utility
Customer Service Rules, pursuant to the Administrative Proce-
dure Act, Texas Government Code, §2001.029, at 9:00 a.m. on
Tuesday, February 9, 1999, in the commissioners’ hearing room
located on the seventh floor of the William B. Travis Building,
1701 N. Congress Avenue, Austin, Texas 78701. If you have
any questions, contact Trish Dolese, Office of Customer Pro-
tection, at (512) 936-7125.

These new sections are proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998) (PURA), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably re-
quired in the exercise of its powers and jurisdiction, and specif-
ically, 837.151 and §38.001 which require the commission to
regulate electric utility operations and services; §37.151 which
grants the commission authority to require an electric utility to
make service available within a reasonable time after receipt of
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a bona fide request for service; §36.051 which authorizes the
commission to establish and regulate rates of an electric utility;
§37.051 and §38.151 which require certificate holders to pro-
vide continuous and adequate service in their service areas;
§38.001 which requires electric utilities to furnish service, in-
strumentalities, and facilities that are safe, adequate, efficient,
and reasonable; §38.002 which grants the commission author-
ity to adopt just and reasonable standards, classifications, rules,
or practices an electric utility must follow, to adopt adequate
and reasonable standards for measuring a condition, includ-
ing quantity and quality relating to the furnishing of service, to
adopt reasonable rules for examining, testing and measuring a
service, and adopt or approve reasonable rules, specifications,
and standards to ensure the accuracy of equipment, including
meters and instruments, used to measure service.

Cross Index to Statutes: Public Utility Regulatory Act §814.002,
36.051, 37.051, 37.151, 38.001, and 38.151.

825.21. General Provisions of Customer Service and Protection
Rules.

(@ Application. Unless the context clearly indicates oth-

construction charges. For this section, facility placement which re-
quires a permit for a road or railroad crossing will be considered a
line extension.

(4) |If facilities must be constructed, then the eectric
utility shall contact the customer within ten working days of receipt
of the application and give the customer an estimated completion date
and an estimated cost for all charges to be incurred by the customer.

(5) The dectric utility shall explain any construction cost
options such as rebates to the customer, sharing of construction costs
between the eectric utility and the customer, or sharing of costs
between the customer and other applicants following the assessment

of necessary line work.

(6) Unless the delay is beyond the reasonable control of
the eectric utility, a delay of more than 90 days shdl constitute
failure to serve. The commission may revoke or amend an electric
utility’ s certificate of convenience and necessity (or other certificate)
for such failures to serve, or grant the certificate to another eectric
utility to serve the applicant, and the eectric utility may be subject
to adminigtrative penalties pursuant to the Public Utility Regulatory
Act 815.023 and §15.024.

erwise, in this subchapter the term "édectric utility" applies to al
investor-owned and cooperative electric utilities that provide retail
electric utility service in Texas. It does not apply to municipa utili-
ties.

(b) Purpose. The purpose of the rules in this subchapter isto

(7) If an eectric utility must provide aline extension to or
on the customer’s premises and the utility will require that customer
to pay a Contribution in Aid to Construction (CIAC), a prepayment,
or sign a contract with a term of one year or longer, the eectric
utility shal provide the customer with information about on- site

establish minimum customer service standards that dectric utilities

renewable energy and distributed generation technology alternatives.

must follow in providing electric service to the public. Nothing in

The information shall comply with guidelines established by the

these rules should be interpreted as preventing an electric utility from

commission, and shall be provided to the customer at the time the

adopting less restrictive policies for all customers or for differing

estimate of the CIAC or prepayment is given to the customer. If no

groups of customers, as long as those policies do not discriminate

CIAC or prepayment is required, the information shall be given to

based on race, color, sex, nationality, religion, or marital status.

(c) Definitions. The following words and terms when used in
this subchapter shall have the following meanings, unless the context
indicates otherwise.

(1) Applicant - A person who applies for service for the
first time or reapplies at a different location after discontinuance of

the customer before a contract is signed. The information is intended
to educate the customer on alternate options that are available.

(8) As part of their initial contact, electric utility employ-
ees shall inform applicants of their right to file a complaint with the
commission pursuant to 825.30 of this title (relating to complaints).

§25.23. Refusal of Service.

service.

(2) Customer - A person who is currently receiving ser-

(8 Acceptable reasons to refuse service. An eectric utility
may refuse to serve an applicant for any of the reasons identified

vice from an electric utility in the person’s own name or the name of

bel ow.

the person’s spouse.

(3) Days - Unless the context clearly indicates otherwise,

(1) Applicant’s facilities inadequate. The applicant’'s
installation or equipment is known to be hazardous or of such

in this subchapter the term "days" shall refer to caendar days.
§25.22. Request for Service

Every dectric utility shall initiate service to each qualified applicant
for service within its certificated area in accordance with this section.

(1) Applicationsfor new eectric service not involving line

character that satisfactory service cannot be given, or the applicant’s
facilities do not comply with al applicable state and municipal

regulations.

(2) Violation of an dectric utility’s tariffs. The applicant
fails to comply with the electric utility’s tariffs pertaining to operation
of nonstandard equipment or unauthorized attachments which inter-

extensions or construction of new facilities shall be filled within seven

fere with the service of others. The dectric utility shall provide the

working days after the applicant has complied with all applicable state

applicant notice of such refusal and afford the applicant a reasonable

and municipal regulations.

(2) An dectric utility may require a residential applicant
for service to satisfactorily establish credit in accordance with §25.24

amount of time to comply with the utility’s tariffs.

(3) Failure to pay guarantee. The applicant has acted as
a guarantor for another customer and failed to pay the guaranteed

of this title (relating to Credit Requirements and Deposits), but such

amount, where such guarantee was made in writing to the electric

establishment of credit shall not relieve the customer from complying

utility and was a condition of service.

with rules for prompt payment of hills.

(3) Reguests for new residentia service requiring con-

(4) Intent to deceive. The gpplicant is goplying for service
at a location where another customer has received, or continues to

struction, such as line extensions, shall be completed within 90 days

receive, service and the applicant fails to pay the hill of that other

if the applicant has met the credit requirements as provided for in

customer in an atempt to help the other customer avoid or evade

§25.24 of this title and made satisfactory payment arrangements for

payment of an dectric utility bill. An applicant may reguest a
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supervisory review as specified in §25.30 of this title (relating to
Complaints) if the electric utility determines that the applicant intends

(B) The residentia applicant demonstrates a satisfac-
tory credit rating by appropriate means, including, but not limited to,

to deceive the eectric utility and refuses to provide service.

(5) For indebtedness. The applicant owes a debt to any
electric utility for the same kind of service as that being requested.
In the event an applicant’s indebtedness is in dispute, the applicant
shall be provided service upon paying a deposit pursuant to §25.24
of this title (relating to Credit Requirements and Deposits).

(6) Refusal to pay a deposit. Refusing to pay a deposit if
applicant is required to do so under §25.24 of this title.

(b) Applicant’s recourse. If an electric utility has refused to
serve an applicant under the provisions of this section, the eectric

the production of:
(i) generally acceptable credit cards;

(ii) letters of credit reference;

(iii) the names of credit references which may be
quickly and inexpensively contacted by the eectric utility; or

(iv) ownership of subgtantial equity that is easily

liquidated.

(C) Theresidentia applicant is 65 years of age or older
and does not have an outstanding account balance incurred within the

utility must inform the applicant of the reason for its refusal and that

last two years with the eéectric utility or another electric utility for

the applicant may file a complaint with the commission as described

the same type of utility service.

in §25.30 of this title.
(c) Insufficient grounds for refusal to serve. The following

(3) |If satisfactory credit cannot be demonstrated by the
residential applicant using these criteria, the applicant may be required

are not sufficient cause for refusal of service to a present customer

to pay a deposit pursuant to subsection (c) of this section.

or applicant:
(1) delinquency in payment for service by a previous

(b) Credit requirements for non-residential applicants. For
non-residential service, if an applicant’s credit has not been demon-

occupant of the premises to be served;

(2) falure to pay for merchandise or charges for non-
regulated services, including but not limited to insurance policies,
Internet service, or home security services, purchased from the
electric utility; and

(3) failure to pay a bill that corrects a previous electric

strated satisfactorily to the eectric utility, the applicant may be re-
quired to pay a deposit.
(c) |Initial deposits.

(1) A residentia applicant or customer who is required to
pay an initia deposit may provide the electric utility with a written
letter of guarantee pursuant to subsection (j) of this section, instead

utility underbilling that occurred more than six months before the

of paying a cash deposit.

date of application.
§25.24. Credit Requirements and Deposits.

(8 Credit requirements for permanent residential applicants.

(1) An éectric utility may require a residential applicant
for service to establish and maintain satisfactory credit as a condition
of providing service.

(A) Establishment of credit shall not relieve any cus-

tomer from complying with the eectric utility’s requirements for
prompt payment of hills.

(B) The credit worthiness of spouses established in the
12 months prior to their divorce, will be equaly applied to both
spouses for 12 months immediately after their divorce.

(2) A residential applicant can demonstrate satisfactory
credit using any one of the criterialisted in subparagraphs (A) through
(C) of this paragraph.

(A) The residentia applicant:

(i) has been a customer of any eectric utility for
the same kind of service within the last two years;

(ii) isnot delinquent in payment of any such electric
utility service account;

(iii) during the last 12 consecutive months of ser-
vice was not late in paying a bill for electric service;

(iv) did not have service disconnected for nonpay-

ment; and

(v) obtains aletter of credit history from the previ-
ous electric utility.

(2) Aninitid deposit may not be required from an existing
customer unless the customer was late paying a bill more than once
during the last 12 months of service or had service disconnected
for nonpayment. The customer may be required to pay this initial
deposit within ten days after issuance of a written termination notice
that requests such deposit. Instead of an initial deposit, the customer
may pay the current bill by the due date of the bill, provided the
customer has not exercised this option in the previous 12 months.

(d) Additional deposits.
(1) An additiona deposit may be required if:

(A) the customer’s actual average billings for the last
12 months are at least twice the amount of the original estimated
annual hillings; and

(B) adisconnect notice has been issued for the account
within the previous 12 months.

(2) A new deposit may be required to be paid within ten
days after the electric utility has issued a written disconnect notice
and requested the additiona deposit.

(3) Instead of an additional deposit, the customer may pay
the current bill by the due date of the hill, provided the customer has
not exercised this option in the previous 12 months.

(4) The dectric utility may disconnect service if the
additional deposit is not paid within ten days of the request, provided
a written disconnect notice has been issued to the customer. A
disconnect notice may be issued concurrently with either the written
request for the additional deposit or current usage payment.

(e) Deposits for temporary or seasond service and for
weekend residences. The dectric utility may require a deposit
sufficient to reasonably protect it against the assumed risk for
temporary or seasonal service or weekend residences, as long as the
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policy is applied in a uniform and nondiscriminatory manner. These

of the account only up to the amount agreed to in the written

deposits shall be returned according to guidelines set out in subsection

agreement.

(k) of this section.
(f) Amount of deposit. The totd of al deposits shal not

(4) The eectric utility shall provide written notification
to the guarantor of the customer’'s default, the amount owed by the

exceed an amount equivalent to one- sixth of the estimated annual

guarantor, and the due date for the amount owed.

billing.
(g) Interest on deposits. Each eectric utility reguiring

(A) The electric utility shall alow the guarantor 16
days from the date of notification to pay the amount owed on the

deposits shall pay interest on these deposits a an annua rate at least

defaulted account. If the sixteenth day falls on a holiday or weekend,

equal to that set by the commission on December first of each year,

the due date shall be the next work day.

pursuant to Texas Utilities Code §183.003 (Vernon 1998) (relating to
Rate of Interest). If a deposit is refunded within 30 days of deposit,
no interest payment is required. If the electric utility keeps the deposit
more than 30 days, payment of interest shall be made retroactive to

the date of deposit.

(1) Payment of the interest to the customer shall be made
annudly, if requested by the customer, or at the time the depost is
returned or credited to the customer’s account.

(2) The deposit shall cease to draw interest on the date it

(B) The dectric utility may transfer the amount owed
on the defaulted account to the guarantor’s own service hill provided
the guaranteed amount owed is identified separately on the hill as
required by §25.25(c)(10) of this title (relating to the Issuance and

Format of Bills).

(5 The eectric utility may disconnect service to the
guarantor for nonpayment of the guaranteed amount only if the
disconnection was included in the terms of the written agreement,
and only after proper notice as described by paragraph (4) of this

is returned or credited to the customer’s account.

(h) Notification to customers. When a deposit is required,
the dectric utility shall provide the applicants or customers written
information about deposits. This information shall contain:

(1) the drcumstances under which an electric utility may

subsection, and 8§25.29(b)(5) of this title (relating to Disconnection
of Service).

(k) Refunding deposits and voiding letters of guarantee.

(1) If service is not connected, or is disconnected, the
electric utility shall promptly void and return to the guarantor al

require an initial or additiona deposit;
(2) how adeposit is calculated;
(3) the amount of interest paid on a deposit and how this

letters of guarantee on the account or provide written documentation
that the contract has been voided, or refund the customer’s deposit
plus accrued interest on the baance, if any, in excess of the unpaid
bills for service furnished. A transfer of service from one premise

interest is calculated; and

(4) the time frame and reguirement for return of the
deposit to the customer.

(i) Records of deposits.
(1) The éectric utility shall keep records to show:
(A) the name and address of each depositor;
(B) the amount and date of the deposit; and
(C) each transaction concerning the deposit.
(2) The éectric utility shall issue a receipt of deposit

to another within the service area of the dectric utility is not a
disconnection, and no additional deposit may be required.

(2) When the customer has paid bills for service for 12
consecutive residentia hillings or for 24 consecutive non-residential
billings without having service disconnected for nonpayment of a
bill and without having more than two occasions in which a hill was
delinquent, and when the customer is not delinquent in the payment of
the current hills, the electric utility shall promptly refund the deposit
plus accrued interest to the customer, or void and return the guarantee
or provide written documentation that the contract has been voided.
If the customer does not meet these refund criteria, the deposit and
interest may be retained.

to each applicant paying a deposit and shall provide means for a
depositor to establish a claim if the receipt is lost.

(3) A record of each unclaimed deposit must be main-

() Re-establishment of credit. Every applicant who previ-
ously has been a customer of the electric utility and whose service
has been disconnected for nonpayment of bills or theft of service

tained for at least four years.

(4) The éectric utility shall make a reasonable effort to
return unclaimed deposits and if the dectric utility is unable to do
s0, unclaimed deposits shall escheat to the comptroller’s office.

(j) Guarantees of residential customer accounts.

(1) A guarantee agreement between an electric utility and
a guarantor must be in writing and shal be for no more than the
amount of deposit the electric utility would require on the applicant’s

(meter tampering or bypassing of meter) shal be required, before
service is reconnected, to pay al amounts due the utility or execute
a deferred payment agreement, if offered, and reestablish credit. The
electric utility must prove the amount of utility service received but
not paid for and the reasonableness of any charges for the unpaid
service, and any other charges required to be paid as a condition of
service restoration.

(m) Upon sdle or transfer of utility or company. Upon the
sae or transfer of any eectric utility or any of its operating units, the

account pursuant to subsection (f) of this section. The amount of the

seller shal provide the buyer al required deposit records.

guarantee shall be clearly indicated in the signed agreement.

(2) The guarantee shall be voided and returned to the
guarantor according to the provisions of subsection (k) of this section.

(3) Upon default by aresidential customer, the guarantor
of that customer’s account shall be responsible for the unpaid balance

§25.25. Issuance and Format of Bills.

(8 Frequency of bills. The dectric utility shall issue hills
monthly, unless otherwise authorized by the commission, or unless
service is provided for a period less than one month. Bills shall be
issued as promptly as possible after reading meters. Bills shall list
all charges due including outstanding amounts in the same customer
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class the eectric utility transferred from a customer’s delinquent

of a customer’s hilling records may be obtained by that customer on

account(s).

(b) Billing information. The electric utility shall provide free
to the customer a breakdown of charges a the time the service is

request.

(f) Transfer of delinquent balances. An electric utility may
include outstanding amounts in the same customer class the electric

initially ingtalled or modified and upon reguest by the customer, as

utility has chosen to transfer from a customer's prior delinquent

well as, the applicable rate schedule.

(c) Bill content. Each customer’s hill shall include dl the
following information:

(1) if the meter is read by the dectric utility, the date and
reading of the meter at the beginning and at the end of the hilling
period;

(2) the due date of the hill, as specified in §25.28 of this
title (relating to Bill Payment and Adjustments);

(3) the number and kind of units metered;

(4) the applicable rate schedule and title or code should
be provided upon request by the customer;

(5 anotice of the customer’s right to receive a copy of
the applicable rate schedule;

(6) the total amount due for services provided, including
any transferred amounts pursuant to subsection (f) of this section;

(7) the total amount due after addition of any penalty for
nonpayment within a designated period. The terms "gross hill" and
"net bill" or other similar terms implying the granting of a discount
for prompt payment shall be used only when an actual discount for
prompt payment is granted. The terms shall not be used when a
penalty is added for nonpayment within a designated period;

(8) the word "Estimated" prominently displayed to iden-
tify an estimated hill;

(9) any conversions from meter reading units to hilling
units, or any other calculations to determine billing units from
recording or other devices, or any other factors used in determining
the hill; and

(10) any amount owed under a written guarantee contract
provided the guarantor was previoudy notified in writing by the
electric utility as required by §25.24 of this title (relating to Credit
Requirements and Deposits).

(d) Estimated hills.

(1) Andectric utility may submit estimated bills for good
cause provided that an actual meter reading is taken no less than
every third month. In months where the meter reader is unable to
gain access to the premises to read the meter on regular meter reading
trips, or in months where meters are not read, the electric utility must
provide the customer with a postcard and request the customer to read
the meter and return the card to the dectric utility. If the postcard
is not received by the eectric utility in time for billing, the electric
utility may estimate the meter reading and issue a hill.

(2) If an dectric utility has a program in which customers
read their own meters and report their usage monthly and no meter
reading is submitted by a customer the eectric utility may estimate
the customer’s usage and issue a hill. However, the dectric utility
must read the meter if the customer does not submit readings for
three consecutive months so that a corrected bill may be issued.

(e) Record retention. Each dectric utility shall maintain
monthly hilling records for each account for a least two years after
the date the hill is mailed. The billing records shall contain sufficient
data to reconstruct a customer’s hilling for a given month. Copies

account(s). The transferred account(s) cannot include continuation of
service from one address to another within the same electric utility
service area.

§25.26. Spanish Language Requirements.

(8 Application. This section applies to each electric utility
that serves a county where the number of Spanish speaking persons
as defined in §25.5 of this title (relating to Definitions) is 2000 or
more according to the 1990 U.S. Census of Population (Bureau of
Census, U.S. Department of Commerce, Census of Population and
Housing, 1990).

(b) Written plan.

(1) Reguirement. Each dectric utility shall have a
commission gpproved written plan that describes how a Spanish-
speaking person is provided, or will be provided, reasonable access,
on a system-wide basis, to the utility’s programs and services.

(2 Minimum elements. The written plan required by
paragraph (1) of this subsection shall include a clear and concise
statement as to how the dectric utility is doing or will do the
following, for each part of its entire system:

(A) inform Spanish-speaking applicants how they can
get information contained in the utility’ s plan in the Spanish language;

(B) inform Spanish-speaking applicants and customers
of their rights contained in this subchapter;

(C) inform Spanish-speaking applicants and customers
of new services, discount programs, and promotions;

(D) alow Spanish-speaking persons to request repair

service;

(E) ballot Spanish-speaking customers for services
requiring a vote by ballot;

(F) alow access by Spanish-speaking customers to
services specified in subchapter F of this chapter (relating to

Metering);

(G) inform all of its service and repair representatives
of the requirements of the plan.

§25.28. Bill Payment and Adjustments.

(@ Bill due date. The bill provided to the customer shall
include the payment due date which shall not be less than 16 days
after issuance. A payment for eectric utility service is delinquent if
not received at the eectric utility or at the eectric utility’s authorized
payment agency by the close of business on the due date. If the
sixteenth day fals on a holiday or weekend, then the due date shall
be the next work day after the sixteenth day.

(b) Penalty on delinquent bills for retail service. A one-time
penalty not to exceed 5.0% may be charged on each delinquent bill.
The 5.0% pendty on delinquent bills may not be gpplied to any
baance to which the pendty has already been applied. An eectric
utility providing any service to the state of Texas shall not assess
a fee, penadty, interest, or other charge to the state for delinquent

payment of ahill.
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(c) Overbilling. If charges are found to be higher than

inability to pay a bill or a need for assistance with the hill payment,

authorized in the utility’s tariffs, then the customer’s hill shall be

the dectric utility shall inform the customer of al aternative payment

corrected.

(1) The correction shall be made for the entire period of
the overbilling.
(2) If the utility corrects the overbilling within three

billing cycles of the error, it need not pay interest on the amount
of the correction.

(3) If the utility does not correct the overcharge within
three hilling cycles of the error, it shall pay interest on the amount of
the overcharge at the rate set by the commission each year.

(A) The interest rate shall be based on an average of
prime commercial paper rates for the previous 12 months.

(B) Interest on overcharges that are not adjusted by

and payment assistance programs available from the electric utility,
such as deferred payment plans, disconnection moratoriums for the
ill, or energy assistance programs, as applicable, and of the digibility
requirements and procedure for applying for each.

(9) Level and average payment plans. Electric utilities with
seasonal usage patterns or seasona demands are encouraged to offer
a level or average payment plan.

(1) The payment plan may use one of the following
methods:

(A) A level payment plan allowing residential cus-
tomers to pay one-twefth of that customer’s estimated annual con-
sumption at the appropriate customer class rates each month, with
provisions for annual adjustments as may be determined based on

the electric utility within three billing cycles of the hill in error shall

actual eectric use.

accrue from the date of payment or from the date of the hill in error.
(C) All interest shal be compounded monthly at the

(B) An average payment plan alowing residential
customers to pay one-twelfth of the sum of that customer’s current

annua rate.
(D) Interest shall not apply to leveling plans or esti-
mated billings.

(d) Underbilling. If charges are found to be lower than
authorized by the utility’ s tariffs, or if the dectric utility failed to bill
the customer for service, then the customer’s bill may be corrected.

(1) The dectric utility may backbill the customer for

month’s consumption plus the previous 11 month’'s consumption (or
an estimate, for a new customer) at the appropriate customer class
rates each month, plus a portion of any unbilled balance.

(2) If acustomer for electric utility service does not fulfill
the terms and obligations of alevel payment agreement or an average
payment plan, the eectric utility shal have the right to disconnect
service to that customer pursuant to §25.29 of this title (relating to
Disconnection of Service).

the amount that was underbilled. The backbilling shall not collect
charges that extend more than six months from the date the error was
discovered unless the underbilling is a result of theft of service by
the customer.

(2) The éectric utility may disconnect service if the

(3) The dectric utility may require a customer deposit
from dl customers entering into level payment plans or average
payment plans pursuant to the requirements 825.24 of this title
(rdlating to Credit Requirements and Deposits). The electric utility
shall pay interest on the deposit and may retain the deposit for the

customer fails to pay underbilled charges arising from theft of service

duration of the level or average payment plan.

as defined in §25.126 of this title (relating to Meter Tampering).
(3) If the underbilling is $50 or more, the eectric utility

(h) Payment arrangements. A payment arrangement is any
agreement between the dectric utility and a customer that alows a

shall offer the customer a deferred payment plan option for the same

customer to pay the outstanding bill after its due date, but before

length of time as that of the underbilling. A deferred payment plan

the due date of the next hill. If the utility issued a disconnect notice

need not be offered to a customer whose underpayment is due to theft

before the payment arrangement was made, that disconnection should

of service.

(4) The utility shall not charge interest on underbill
amounts unless such amounts are found to be the result of theft of
service (meter tampering, bypass, or diversion) by the customer, as
defined in §25.126 of thistitle. Interest on underbilled amounts shall
be compounded monthly at the annual rate and shall accrue from the
day the customer is found to have first stolen (tampered, bypassed or
diverted) the service.

(e) Disputed hills.
(1) If thereis adispute between a customer and an electric

be suspended until after the due date for the payment arrangement. |f
a customer does not fulfill the terms of the payment arrangements, the
electric utility may disconnect service dfter the later of the due date
for the payment arrangement or the disconnection date indicated in
the disconnect notice, pursuant to §25.29 of this title without issuing
an additional disconnect notice.

(i) Deferred payment plans. A deferred payment plan is any
written arrangement between the dectric utility and a customer that
allows a customer to pay an outstanding hill in installments that
extend beyond the due date of the next hill. A deferred payment plan
may be established in person or by telephone, however, a deferred

utility about a bill for service, the eectric utility shall investigate and

payment plan made by telephone shall be put in writing.

report the results to the customer. If the dispute is not resolved, the
electric utility shall inform the customer of the complaint procedures
of the commission pursuant to §25.30 of this title (relating to

Complaints).

(2) A customer's service shal not be disconnected for

(1) The dectric utility shall offer a deferred payment plan
to any residential customer, including a guarantor of any residential
customer, who has expressed an inability to pay al of the hill, if
that customer has not been issued more than two disconnect notices
during the preceding 12 months.

nonpayment of the disputed portion of the bill until the commission
completes its informa complaint resolution process and informs the
customer of its determination.

(f) Notice of aternate payment programs or payment assis-
tance. When a customer contacts an eectric utility and indicates

(2) Every deferred payment plan shall provide that the
delinquent amount may be paid in equal installments lasting at least
three billing cycles.
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(3) When acustomer has received service from its current
electric utility for less than three months, the electric utility is not

(8 Disconnection policy. If an eectric utility chooses to
disconnect acustomer, it must follow the procedures below, or modify

required to offer a deferred payment plan if the customer lacks:
(A) sufficient credit; or
(B) asdtisfactory history of payment for service from

them in ways that are more generous to the customer in terms of
the cause for disconnection and timing of the disconnect notice and
the period between notice and disconnection. Each electric utility is
encouraged to develop specific policies for disconnection that treat

a previous utility.

(4) Every deferred payment plan offered by an eectric
utility:

(A) shall state, immediately preceding the space pro-

its customers with dignity and respect its customers or members
circumstances and payment history, and to implement those policies
in ways that are consistent and non-discriminatory. Disconnection is
an option offered by the commission, not a requirement placed upon
the utility by the commission.

vided for the customer’s signature and in boldface 14 point print, the
following: "If you are not satisfied with this contract, or if agree-
ment was made by telephone and you fed this contract does not
reflect your understanding of that agreement, contact the electric util-
ity immediately and do not sign this contract. If you do not contact

(b) Disconnection with notice. Electric utility service may
be disconnected after proper notice for any of these reasons:

(1) failure to pay ahill for eectric utility service or make
deferred payment arrangements by the date of disconnection;

the eectric utility, or if you sign this agreement, you may give up
your right to dispute the amount due under the agreement except
for the éectric utility’s failure or refusa to comply with the terms
of this agreement." In addition, where the customer and the electric
utility representative or agent meet in person, the electric utility rep-

(2) failureto comply with the terms of a deferred payment
reement;

(3) violation of the electric utility’s rules on using service
in a manner which interferes with the service of others or the

resentative shall read the preceding statement to the customer. The

operation of nonstandard equipment, if a reasonable attempt has been

electric utility shall provide information to the customer in English

made to notify the customer and the customer is provided with a

and Spanish as necessary to make the preceding boldface language

reasonable opportunity to remedy the situation;

understandabl e to the customer;

(B) may include a 5.0% penalty for late payment but

(4) failure to pay adeposit as required by §25.24 of this
title (relating to Credit Reguirements and Deposits); or

shall not include a finance charge;
(C) shdl state the term covered by the plan;
(D) shal date the tota amount to be paid under the

plan;
(E) shall state the specific amount of each installment;

(F) shall alow the eectric utility to disconnect service
if the customer does not fulfill the terms of the deferred payment
plan, and shall state the terms for disconnection;

(G) shall not refuse a customer participation in such

(5) failure of the guarantor to pay the amount guaranteed,
when the eectric utility has a written agreement, signed by the
guarantor, that alows for disconnection of the guarantor’s service.

(c) Disconnection without prior notice.  Electric utility
service may be disconnected without prior notice for any of the

following reasons:

(1) where aknown dangerous condition exists for as long
as the condition exists. Where reasonable, given the nature of
the hazardous condition, the eectric utility shall post a notice of
disconnection and the reason for the disconnection a the place of

a program on the basis of race, color, sex, nationdity, religion, or

common entry or upon the front door of each affected residentia unit

marital status,

(H) shall be signed by the customer and a copy of the
signed plan must be provided to the customer. If the agreement is

as soon as possible after service has been disconnected;

(2) where service is connected without authority by a
person who has not made application for service;

made over the telephone, then the dectric utility shall send a copy of
the plan to the customer for signature and return to the electric util-
ity; and

(1) shall allow either the customer or the electric utility
to initiate a renegotiation of the deferred payment plan, if the
customer’s economic or financia circumstances change substantially
during the time of the deferred payment plan.

(5 An dectric utility may disconnect a customer who
does not meet the terms of a deferred payment plan. However,

(3) where service was reconnected without authority after
termination for nonpayment; or

(4) where there are instances of tampering with the
electric utility company’s equipment or evidence of theft of service.

(d) Disconnection prohibited. Electric utility service may not
be disconnected for any of the following reasons:

(1) dedinguency in payment for dectric utility service by
a previous occupant of the premises;

the dectric utility may not disconnect service until a disconnect
notice has been issued to the customer indicating the customer has
not met the terms of the plan. The notice and disconnection shal
conform with the disconnection rules in §25.29 of this title. The
electric utility may renegotiate the deferred payment plan agreement
prior to disconnection. If the customer did not sign the deferred

(2) failure to pay for merchandise, or charges for non-
electric utility service, including but not limited to insurance policies
or home security systems, provided by the electric utility;

(3) failure to pay for a different type or class of electric
utility service unless charges for such service were included on that

payment plan, and is not otherwise fulfilling the terms of the plan,

account’s hill at the time service was initiated;

and the customer was previously provided a disconnect notice for the
outstanding amount, no additional disconnect notice shall be required.

§25.29. Disconnection of Service.

(4) falure to pay charges arisng from an underbilling,
except theft of service, more than six months prior to the current

billing;
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(5) Failure to pay disputed charges until a determination

24 hours, according to the nearest National Weather Service (NWS)

as to the accuracy of the charges has been made by the electric

reports.

utility or the commission and the customer has been notified of this
determination;

(6) failureto pay charges arising from an underbilling due

() Disconnection of master-metered apartments. When a
bill for eectric utility services is delinquent for a master-metered
apartment complex:

to any faulty metering, unless the meter has been tampered with or
unless such underbilling charges are due under §25.126 of this title
(rdlating to Meter Tampering); or

(7) falure to pay an estimated bill other than a hill

(1) The éectric utility shall send a notice to the customer
as required in subsection (k) of this section. At the time such notice is
issued, the eectric utility shall aso inform the customer that notice of
possible disconnection will be provided to the tenants of the apartment

rendered pursuant to an approved meter-reading plan, unless the

complex in six days if payment is not made before that time.

electric utility is unable to read the meter due to circumstances beyond
its control.

(e) Disconnection on holidays or weekends. Unless a

(2) Atleast six days after providing notice to the customer
and at least four days before disconnecting, the electric utility shall
post a minimum of five notices in conspicuous areas in the corridors

dangerous condition exists or the customer requests disconnection,

or other public places of the apartment complex. Language in the

service shall not be disconnected on holidays or weekends, or the day

notice shal be in large type and shall read: "Notice to residents of

immediately preceding a holiday or weekend, unless utility personnel

(name and address of apartment complex): Electric utility service

are available on those days to take payments and reconnect service.

to this apartment complex is scheduled for disconnection on (date),

(f) Disconnection due to eectric utility abandonment. No
electric utility may abandon a customer or a certified service area
without written notice to its customers and al smilar neighboring

because (reason for disconnection).”

(k) Disconnect notices. Any disconnect notice issued by an
electric utility to a customer must:

utilities, and approval from the commission.
(g) Disconnection of ill and disabled. No eectric utility may

(1) not be issued before the first day after the bill is due,
to enable the utility to determine whether the payment was received

disconnect service a a permanent, individualy metered dwelling

by the due date. Payment of the delinquent bill at the eectric utility’s

unit of a delinquent customer when that customer establishes that

authorized payment agency is considered payment to the electric

disconnection of service will threaten the life of some person residing

utility.

at that residence.

(1) Each time a customer seeks to avoid disconnection of

(2) be a separate mailing or hand delivered with a stated
date of disconnection with the words "disconnect notice" or similar

service under this subsection, the customer must accomplish al of

language prominently displayed.

the following by the stated date of disconnection:
(A) have the person’s attending physician (for pur-

(3) have adisconnect datethat is not aholiday or weekend
day not less than ten days after the notice is issued.

poses of this subsection, the term "physician” shall mean any public
health official, including medical doctors, doctors of osteopathy, nurse
practitioners, registered nurses, and any other similar public health of -
ficia) call or contact the eectric utility by the due date of the hill;

(4) bein English and Spanish.

(5) include a statement notifying the customer that if they
need assistance paying their bill by the due date, or are ill and

(B) have the person’s attending physician submit a
written statement to the electric utility; and

(C) enter into a deferred payment plan.

(2) The prohibition against service termination provided

unable to pay their hill, they may be able to make some dternate
payment arrangement, establish deferred payment plan, or possibly
secure payment assistance. The notice shall also advise the customer
to contact the loca office of the dlectric utility for more information.

§25.30. Complaints.

by this subsection shdl last 63 days from the issuance of the electric
utility bill or a shorter period agreed upon by the éectric utility and
the customer or physician.

(h) Disconnection of energy assistance grantees. No electric
utility may terminate service to a delinquent residential customer
for a hilling period in which the customer has been granted energy
assistance funds if the granting agency or its designee has naotified
the dectric utility before the date of disconnection of approval of an
award sufficient to pay the hill or a deferred payment plan payment.

(i) Disconnection during extreme weather. An electric util-
ity cannot disconnect a customer until it ascertains that no life-
threatening condition exists in the customer’s household or would
exist because of disconnection on a day when the previous day’s:

(1) highest temperature did not exceed 32 degrees Fahren-
heit, and the temperature is predicted to remain at or below that level
for the next 24 hours, according to the nearest National Weather Ser-
vice (NWS) reports; or

(2) the heat index exceeded 104 degrees Fahrenheit and
the heat index is predicted to reach or exceed that level in the next

(8 Complaintsto the electric utility. A customer or applicant
may file a complaint in person, by letter, or by telephone with the
electric utility. The dectric utility shall promptly investigate and
advise the complainant of the results within 15 days.

(b) Supervisory review by the dectric utility. Any electric
utility customer or applicant has the right to request a supervisory
review if they are not satisfied with the electric utility’s response to

their complaint.

(1) If the eectric utility is unable to provide a supervisory
review immediately following the customer’s request, then arrange-
ments for the review shall be made for the earliest possible date.

(2) Service shdl not be disconnected before completion
of the review. If the customer chooses not to participate in a review,
or to make arrangements for a review within five days after requesting
it, then the company may disconnect service, providing proper notice
has been issued under the disconnect procedures in §25.29 of this
title (relating to Disconnection of Service).

(3) Theresults of the supervisory review must be provided
in writing to the customer within ten days of the review, if requested.
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(4) Customers who are dissatisfied with the electric util-

the eectric utility to advise gpplicants, and others entitled to the

ity’s supervisory review must be informed of their right to file a

information, about the facilities serving that locality.

complaint with the commission.

(c) Complaints to the commission.
(1) If the complainant is dissatisfied with the results of

(c) Customer information packets.

(1) Theinformation packet shall be entitled "Your Rights
as a Customer". Cooperatives may use the title, "Your Rights as a

the eectric utility’s complaint investigation or supervisory review,

Member".

the dectric utility must advise the complainant of the commission’s
informa complaint resolution process. The electric utility must
also provide the customer the following contact information for
the commission: Public Utility Commission of Texas, Office of
Customer Protection, PO. Box 13326, Austin, Texas 78711-3326,
(512)936-7120 or in Texas (toll-free) 1-888-782-8477, fax (512)936-

(2) The information packet, containing the information
required by this section, shal be mailed to dl customers on at least
every other year a no charge to the customer.

(3) The information shall be written in plain, non-
technical language.

7003, email address. customer@puc.state.tx.us, internet address:
www.puc.state.tx.us, TTY (512)936- 7136, and Relay Texas (toll-
free) 1-800-735-2989.

(2) Thedectric utility shall investigate all complaints and

(4) The information shal be provided in English and
Spanish; however, an eectric utility is exempt from the Spanish
language requirement if 10% or fewer of its customers are exclusively
Spanish-speaking. If the utility is exempt from the Spanish language

advise the commission in writing of the results of the investigation

requirement, it shall notify all customers through a statement in both

within 15 days after the complaint is forwarded to the eectric utility.

English and Spanish, in the packet, that the information is available

(3) The dectric utility shal keep a record for two years
after determination by the commission of all complaints forwarded to
it by the commission. This record shall show the name and address
of the complainant, the date, nature and adjustment or disposition
of the complaint. Protests regarding commission- approved rates or
charges which require no further action by the eectric utility need
not be recorded.

§25.31. Information to Applicants and Customers.
(@ Information to gpplicants. Each eectric utility shal

in Spanish from the dectric utility, both by mail and at the electric
utility’ s offices.
(5 Theinformation packet shal include al of the foll ow-

(A) the customer’s right to information concerning

rates and services and the customer’s right to inspect or obtain at
reproduction cost a copy of the applicable tariffs and service rules;

(B) the eectric utility’s credit requirements and the
circumstances under which a deposit or an additional deposit may be

provide this information to applicants when they request new service

required, how a deposit is calculated, the interest paid on deposits,

or transfer existing service to a new location:

(1) the éectric utility’s lowest-priced alternatives avail-
able at the applicant’s location. The information shall begin with
the lowest-priced aternative and give full consideration to applicable
equipment options and installation charges,

(2) the dectric utility’s aternate rate schedules and op-
tions, including time of use rates and renewable energy tariffs if avail-
able; and

(3) the customer information packet described in subsec-
tion (c) of this section.

(b) Information regarding rate schedules and classifications
and dectric utility facilities.

(1) Each utility shall notify customers affected by a

and the time frame and requirement for return of the deposit to the
customer;

(C) the time dlowed to pay outstanding hills;
(D) grounds for disconnection of service;

(E) the steps that must be taken before an electric
utility may disconnect service;

(F) the gteps for resolving hilling disputes with the
electric utility and how disputes affect disconnection of service;

(G) information on aternative payment plans offered
by the electric utility, including, but not limited to, deferred payment
plans, level hilling programs, average payment plans, as well as a
statement that a customer has the right to request these aternative
payment plans;

change in rates or schedule of classifications.
(2) Each dectric utility shall maintain copies of its rate

(H) the steps necessary to have service reconnected
after involuntary disconnection;

schedules and rules in each office where applications are received.
(3) Each dectric utility shall post a notice in a conspic-

(1) the customer’s right to file a complaint with the
electric utility, the procedures for a supervisory review, and right

uous place in each office where applications are received, informing

to file a complaint with the commission, regarding any matter

the public that copies of the rate schedules and rules relating to the

concerning the eectric utility’s service. The commission’s address

service of the electric utility, as filed with the commission, are avail-

and telephone number shall accompany this information;

able for inspection.
(4) Each dectric utility shall maintain a current set of

(J) the hours, addresses, and telephone numbers of
electric utility offices and any authorized locations where bills may

maps showing the physica locations of its facilities that includes an

be paid and information may be obtained;

accurate description of al facilities (substations, transmission lines,
etc.). These maps shal be kept by the eectric utility in a central
location and will be available for commission inspection during
norma working hours. Each business office or service center shal
have available up-to-date maps, plans, or records of its immediate
service area, with other information as may be necessary to enable

(K) a toll-free telephone number or the equivalent
(such as WATS or collect calls) where customers may call to report
service problems or make hilling inquiries;

(L) a datement that electric utility services are pro-
vided without discrimination as to a customer’s race, color, sex, na-
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tionality, religion, or marital status, and a summary of the company’s
policy regarding the provision of credit history based upon the credit
history of a customer’s former spouse;

(M) notice of any special services such as readers or
notices in Braille, if available, and the telephone number of the text
telephone for the deaf at the commission;

(N) how customers with physica disabilities, and
those who care for them, can identify themselves to the electric utility
so that special action can be taken to inform these persons of their

rights,

(O) the customer’sright to have his or her meter tested
without charge under §25.124 of thistitle (relating to Meter Testing);

(P) the customer’sright to be instructed by the utility
how to read his or her meter, if applicable;

(Q) a statement that funded financial assistance may
be available for persons in need of assistance with their electric
utility payments, and that additional information may be obtained by
contacting the local office of the eectric utility, Texas Department of
Housing and Community Affairs, or the Public Utility Commission
of Texas. The main office telephone number (toll-free number, if
available) and address for each state agency shall dso be provided;
and

(R) information on the electric utility’s critica load
customer registry; the criteria for the customer to be recognized as
a critical load customer; the benefits of being on the registry in an
emergency situation; and how to sign up as a critical load customer.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818011

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 936-7308

¢ ¢ ¢

Chapter 26. Substantive Rules Applicable to
Telecommunications Service Providers

The proposed new 8§26.21 presents specific definitions for
"customers”, "applicants", and "days", and establishes that the
purpose of the customer service and protection rules is to
set a minimum standard for the provision of utility service.
Proposed new §26.21 also provides that utilities may adopt less
restrictive standards for differing groups of customers as long
as they do not discriminate against protected groups. Proposed
new 826.22 will replace §23.44(d) of this title (relating to New
Construction). Proposed new §26.23 will replace §23.42 of this
title (relating to Refusal of Service). Proposed new §26.24 will
replace §23.43 of this title (relating to Applicant and Customer
Deposit). Proposed new §26.25 will replace §23.45(a), (b),
(c), and (e) of this title (relating to Billing). Proposed new
§26.26 will replace 823.6 of this title (relating to Spanish
Language Requirements). Proposed new 8§26.27 will replace
§23.45(k), (I), (n), (0), and (p) of this title (relating to Billing).
Proposed new §26.28 will replace §23.46 of this title (relating to
Discontinuance of Service). Proposed new §26.29 will replace
§23.40 of this title (relating to Prepaid Local Telephone Service).
Proposed new §26.30 will replace §23.41(c) of this title (relating
to Customer Relations). Proposed new §26.31 will replace
§23.41(a) and (b) of this title (relating to Customer Relations).

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganiz-
ing its current substantive rules located in 16 Texas Adminis-
trative Code (TAC) Chapter 23 to (1) satisfy the requirements
of Section 167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
Chapter 26 has been established for all commission substan-
tive rules applicable to telecommunications service providers.
The duplicative sections of Chapter 23 will be proposed for re-
peal as each new section is proposed for publication in the new
chapter.

General changes to rule language:

Subchapter B. Customer Service and Protectionsrhe customer service rules are those most often used by the

16 TAC §826.21-26.31

The Public Utility Commission of Texas (commission) proposes
new §26.21, relating to General Provisions of Customer Service
and Protection, new 826.22, relating to Request for Service,
new §26.23, relating to Refusal of Service, new §26.24, relating
to Credit Requirements and Deposits, new §26.25, relating
to Issuance and Format of Bills, new 826.26, relating to
Spanish Language Requirements, new §26.27, relating to Bill
Payment and Adjustments, new §26.28, relating to Suspension
or Disconnection of Service, new §26.29, relating to Prepaid
Local Telephone Service, new 8§26.30, relating to Complaints,
and new 8§26.31, relating to Information to Applicants and
Customers. Project Number 19517 has been assigned to this
proceeding.

public to determine their rights in dealing with the utilities that
provide telecommunications services. It is essential that they
be clear and easy to read and understand, so the proposed
rules have been reorganized and redrafted to make them more
accessible to customers and providers alike. The proposed
rules are rearranged so that they appear in the order we would
expect customers to need as they apply for and receive service.
Significant, but non-substantive, wording changes were made
to make them more readable. As a result, the rules have been
reduced from 73 to 36 pages and from 15,548 words to 9,933.

The proposed new sections reflect different section, subsection,
and paragraph designations due to the reorganization of the
rules. Citations to the Public Utility Regulatory Act have been
updated to conform to the Texas Utilities Code throughout the
sections and citations to other sections of the commission’s
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rules have been updated to reflect the new section designations.
Some text has been proposed for deletion as unnecessary in the
new sections, as a result of making the new chapters industry
specific; or because the dates and requirements in the text no
longer apply due to the passage of time and/or fulfillment of the
requirements. The Texas Register will publish these sections
as all new text.

Other changes specific to each section:

Proposed new §26.23(c)(2) clarifies the intent of the commis-
sion that a customer’s service cannot be refused for debts owed
except those for local telephone service, and that the provision
of local telephone service should not relate in any way to a
customer’s need, desire, or ability to pay for long distance tele-
phone service.

A change in proposed new §26.24(a)(1)(B) establishes a 12
month period of time for application of credit histories to former
spouses, replacing the former wording that credit histories
be applied for "a reasonable period of time." Proposed new
§26.24(d) reduces the time allowed for customers to pay an
additional deposit from 15 to ten days once a written notice
of termination and request for additional deposit has been
provided to the customer. This reduction in the number of
days is consistent with other provisions in the subchapter.
Proposed new 8§26.24(m) clarifies the intent of the commission
and reduces paperwork by requiring that all customer deposit
records be provided to the buyer or the seller at the time of sale,
instead of being filed with the commission.

Proposed new 826.25(b)(4)(B) requires that the due date of the
bill be included on the bill.

Parties are specifically requested to comment on whether the
commission should change the provisions of §26.25(c)(4) to
enable more customer-friendly presentations of telephone bills
and to provide suggested changes.

Proposed new 826.26 eliminates specifications about how plans
are to be filed and approved by the commission because all util-
ities have already filed and received approval of their Spanish
language plans.

Proposed new §26.27(a) clarifies that the due date shown on
the bill must be the true due date, not one that potentially
could fall on a holiday or weekend. Proposed new 826.27(b)
allows charging a one-time penalty not to exceed 5.0% on
delinquent residential bills. Proposed new 826.27(d)(3)(C)
has been changed to reflect that interest on overbillings shall
be compounded monthly at the annual rate. Proposed new
§26.27(e)(4) has been changed to reflect that interest on un-
derbillings resulting from theft of service shall be compounded
monthly at the annual rate.

Proposed new §26.27(f)(2) clarifies the requirement that service
cannot be disconnected until the commission has completed its
informal complaint resolution process and notified the customer
of its determination. This eliminates the 60-day threshold
and allows for both shorter and longer resolution times, as
may be appropriate. Proposed new 826.27(f)(3) clarifies the
requirement that local telephone service cannot be suspended
or disconnected for nonpayment of disputed charges not related
to local telephone service. This safeguards a customer’s local
telephone service from disconnection if long distance charges
are disputed by the customer.

Proposed new §26.27(i) contains substantive changes to the
commission’s current deferred payment plan rule to reflect the
commission’s experience with this summer’s emergency heat
rule. Specific changes include the deletion of the "reasonable"
standard and the imposition of a fixed, minimum term of three
billing cycles for deferred payment plans. Other changes
include requiring that the plan be in writing and signed by the
customer, and that it shall state the term of the plan, the total
amount to be paid under the plan, and the specific amount of
each installment. Additional language has been incorporated
to specify that if the plan is not signed, and the customer is not
otherwise making payments, the customer can be immediately
disconnected, if notice was previously provided to the customer
on the outstanding amount.

Proposed new 826.28 includes the term "suspension" and
provides a possible mechanism by which service can be
involuntarily interrupted by the utility. Further, because local
telephone service is a necessity to many persons with health
problems, a disconnection exemption has been added for the
ill and disabled which mirrors the exemption for customers
of electric utilities.  Finally, disconnection moratoriums for
nonpayment of charges related to combat war zones have
been eliminated. These moratoriums were instituted during the
Gulf War and should have had an ending date, much like this
summer’s emergency heat rule. The commission believes that
if the need arises again, these types of customer protection
rules can be readopted as short-term emergency rules.

Proposed new 826.30(a) places a new requirement upon
utilities to respond to customer complaints placed directly
with them within 15 days. This ensures that customers
who complain directly to their utility have their complaints
investigated and responded to in a timely fashion. Further,
proposed new 826.30 has been clarified to focus on the
commission’s informal complaint resolution process. As a
result, the requirement to file a complaint with a municipal
authority (if applicable) has been deleted, since it is generally
related to the filing of a formal, docketed complaint. Customers
are advised of their right to file a formal docketed complaint
during the informal complaint resolution process. Finally,
proposed new 8§26.30(c) reduces from 30 to 15 days the
time a utility has to investigate and provide a response to
complaints forwarded to it by the commission. This takes into
account electronic communication methods which permit faster
turnaround. Because the commission has improved complaint
processing and other states now require faster turnaround
times, this change should not be unduly burdensome to utilities.

Proposed new §26.31 adds two items to the customer informa-
tion packet required in subsection (c), and provides that utilities
must provide a toll-free (or equivalent) number where customers
can report service problems, make billing inquiries, and ascer-
tain the availability of prepaid local telephone service.

Ms. Trish Dolese, deputy chief, Office of Customer Protection,
has determined that for each year of the first five-year period
the proposed sections are in effect, there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Ms. Dolese has also determined that for each year of the
first five years the proposed sections are in effect, the public
benefit anticipated as a result of enforcing the sections will be a
standard level of service that each utility is required to provide
its customers, a minimum set of rights that each customer
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is entitled to as a utility customer in Texas, and an easy to
read guide for utility customers to exercise their rights as a
utility customer in Texas. There will be no effect on small
businesses as a result of enforcing this section. There may be
an anticipated economic cost to persons who are required to
comply with the sections as proposed. The costs incurred are
likely to vary from utility to utility, and are difficult to ascertain.

Ms. Dolese has further determined that for each year of the
first five years the proposed sections are in effect, there will be
no impact on employment in the geographic area affected by
implementing the requirements of the sections.

Comments on the proposed sections (16 copies) may be sub-
mitted to the Filing Clerk, Public Utility Commission of Texas,
1701 N. Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, within 30 days after publication. Reply comments
may be submitted within 45 days after publication. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed sections. The commission will consider the costs and
benefits in deciding whether to adopt the sections. The com-
mission also invites specific comments regarding the Section
167 requirement as to whether the reason for adopting or read-
opting the rules continues to exist. All comments should refer
to Project Number 19517.

The Public Utility Commission of Texas will conduct a public
hearing in rulemaking Project Number 19517, Telephone Cus-
tomer Service Rules, pursuant to the Administrative Procedure
Act, Texas Government Code, §2001.029, at 9:00 a.m. on Tues-
day, February 9, 1999, in the commissioners’ hearing room lo-
cated on the seventh floor of the William B. Travis Building,
1701 N. Congress Avenue, Austin, Texas 78701. If you have
any questions, contact Trish Dolese, Office of Customer Pro-
tection, at (512) 936-7125.

These new sections are proposed under the Public Utility Reg-
ulatory Act, Texas Utilities Code Annotated §14.002 (Vernon
1998) (PURA), which provides the Public Utility Commission
with the authority to make and enforce rules reasonably required
in the exercise of its powers and jurisdiction, and specifically,
852.002, 852.102, and 852.152 which require the commission
to regulate telecommunication utility operations and services;
§52.109 which grants the commission authority to require a
telecommunications utility to make service available within a
reasonable time after receipt of a bona fide request for service;
§53.001 which authorizes the commission to establish and reg-
ulate rates of a telecommunication utility; 854.101 and 854.151
which require certificate holders to provide continuous and ad-
equate service in their service areas; §55.001 which requires
telecommunication utilities to furnish service, instrumentalities,
and facilities that are safe, adequate, efficient, and reasonable;
§55.002 which grants the commission authority to adopt just
and reasonable standards, classifications, rules, or practices
a telecommunications utility must follow, to adopt adequate
and reasonable standards for measuring a condition, includ-
ing quantity and quality relating to the furnishing of service, to
adopt reasonable rules for examining, testing and measuring a
service, and adopt or approve reasonable rules, specifications,
and standards to ensure the accuracy of equipment, including
meters and instruments, used to measure service.

Cross Index to Statutes: Public Utility Regulatory Act §814.002,
52.002, 52.102, 52.152, 52.109, 53.001, 54.101, 54.151,
55.001, and 55.002

826.21. General Provisions of Customer Service and Protection
Rules.

(8 Application. Unless the context clearly indicates other-
wise, in this subchapter the terms "utility" and "public utility," as they
relate to telecommunications utilities, shall refer to dominant carriers.

(b) Purpose. The purpose of the rules in this subchapter is
to establish minimum customer service standards that utilities must
follow in providing telephone service to the public. Nothing in these
rules should be interpreted as preventing a utility from adopting
less regtrictive policies for al customers or for differing groups of
customers, as long as those policies do not discriminate based on
race, nationality, color, religion, sex, or marital status.

(c) Definitions. The following words and terms when used in
this subchapter shall have the following meanings, unless the context
indicates otherwise.

(1) Applicant - A person who applies for service for the
first time or reapplies a a different location after discontinuance of
service.

(2) Customer - A person who is currently receiving
service from a utility in the person’s own name or the name of the

person’s spouse.

(3) Days - Unless the context clearly indicates otherwise,
in this subchapter the term "days" shall refer to caendar days.
§26.22. Reguest for Service
Every public utility shall initiate service to each qualified applicant
for service within its certificated area in accordance with this section.

(1) Applications for new telephone service shal be filled

in accordance with §23.61(e) of this title (relating to Telephone
Utilities) as it concerns service objectives and surveillance levels.

(2 A utility may require a residential agpplicant for
service to satisfactorily establish credit in accordance with §26.24
of this title (relating to Credit Reguirements and Deposits), but such
establishment of credit shall not relieve the customer from complying
with rules for prompt payment of hills.

(3) Requests for new residential telephone service requir-
ing construction, such as line extensions shall be completed within 90
days if the applicant has met the credit requirements as provided for
in 826.24 of thistitle and made satisfactory payment arrangements for
congtruction charges. A telephone "drop" wire less than 300 feet in
length which connects the utility distribution facility to the customer
premises is not considered a line extension. For this section, facility
placement which requires a permit for aroad or railroad crossing will
be considered a line extension.

(4) |If facilities must be constructed, then the utility shall
contact the customer within ten working days of receipt of the
application and give the customer an estimated completion date and
an estimated cost for dl charges to be incurred by the customer.

(5 Following the assessment of necessary line work, the
utility shall explain any construction cost options such as rebates to
the customer, sharing of construction costs between the utility and
the customer, or sharing of costs between the customer and other

applicants.

(6) Unless the delay is beyond the reasonable control of
the utility, adelay of more than 90 days shall constitute failure to serve
under the Public Utility Regulatory Act 54.008. The commission may
revoke or amend a utility’s certificate of convenience and necessity
(or other certificate) for such failuresto service, or grant the certificate
to ancther utility to serve the applicant, and the utility may be subject
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to administrative penalties pursuant to the Public Utility Regulatory
Act 8§15.023 and §15.024.

(7) As part of the initial contact, utility employees shall
inform applicants of the their right to file a complaint with the

(3) failure to pay a bill that corrects a previous utility
underbilling that occurred more than six months before the date of

application.
§26.24. Credit Requirements and Deposits.

commission in accordance with 826.30 of this title (relating to

Complaints).
§26.23. Refusal of Service.

(8 Acceptable reasons to refuse service. A utility may refuse
to serve an applicant for any of the reasons identified below.

(1) Applicant’s facilities inadeguate. The applicant’s
installation or equipment is known to be hazardous or of such
character that satisfactory service cannot be given, or the applicant’s
facilities do not comply with al applicable state and municipal

regulations.

(2) Violation of utility’s tariffs. The applicant fails to
comply with the utility’ s tariffs pertaining to operation of nonstandard
equipment or unauthorized attachments which interfere with the
service of others. The utility shall provide the applicant notice of
such refusal and afford the applicant a reasonable amount of time to
comply with the utility’s tariffs.

(3) Failure to pay guarantee. The applicant has acted as
a guarantor for another customer and fails to pay the guaranteed
amount, where such guarantee was made in writing to the utility and
was a condition of service.

(4) Intent to deceive. The gpplicant is gpplying for service
at a location where another customer has received, or continues to
receive, service and the applicant failed to pay the hill of that other
customer in an attempt to help the other customer avoid or evade
payment of a utility bill. An applicant may request a supervisory
review as specified in 826.30 of this title (relating to Complaints) if
the utility determines that the applicant intends to deceive the utility
and refuses to provide service.

(5) For indebtedness. Except as provided in §26.29 of this
title (relating to Prepaid Local Telephone Service), service may be
refused, if the applicant owes a debt to any utility for the same kind
of service as that applied for. In the event an applicant’ s indebtedness
is in dispute, the applicant shall be provided service upon complying
with the deposit requirement in §26.24 of this title (relating to Credit
Requirements and Deposits).

(6) Refusal to pay a deposit. Refusing to pay a deposit if
applicant is required to do so under §26.24 of this title.

(b) Applicant’s recourse.

(1) If autility has refused to serve an applicant under the
provisions of this section, the utility must inform the applicant of the
reason for its refusal and that the applicant may file a complaint with
the commission as described in §26.30 of this title.

(2) Additionally, the utility will inform applicants eligible
for Prepaid Local Telephone Service, under §26.29 of this title, that
this service is available if they are not eligible for standard local

telephone service.

(c) Insufficient grounds for refusal to serve. The following
are not sufficient cause for refusal of service to a present customer
or applicant:

(1) delinquency in payment for service by a previous
occupant of the premises to be served;

(2) failure to pay for anything other than local telephone
service; and

(8 Credit requirements for permanent residential applicants.

(1) A utility may requirearesidentia applicant for service
to establish and maintain satisfactory credit as a condition of
providing service.

(A) Establishment of credit shall not relieve any cus-

tomer from complying with the utility’s requirements for prompt pay-
ment of hills.

(B) The credit worthiness of spouses established in the
12 months prior to their divorce, will be equaly applied to both
spouses for 12 months immediately after their divorce.

(2) A residential applicant can demonstrate satisfactory
credit using any one of the criteria listed in subparagraphs (A) — (C)
of this paragraph.
(A) The residentia gpplicant:

(i) has been a customer of any utility for the same
kind of service within the last two years;

(ii) is not delinquent in payment of any utility
Service account;

(iii) during the last 12 consecutive months of ser-
vice was not late in paying a hill;

(iv) did not have service disconnected for nonpay-

ment; and
(v) obtains a letter of credit history from their
previous utility.

(B) The residentia applicant demonstrates a satisfac-
tory credit rating by appropriate means, including, but not limited to,

the production of:
(i) generally acceptable credit cards;

(ii) letters of credit reference;

(iii) the names of credit references which may be
quickly and inexpensively contacted by the utility; or

(iv) ownership of substantial equity that is easily

liquidated.

(C) Theresidentia applicant is 65 years of age or older
and does not have an outstanding account balance incurred within the
last two years with the utility or another utility for the same type of
utility service.

(3) |If satisfactory credit cannot be demonstrated by the
residential applicant using these criteria, the applicant may be required
to pay a deposit pursuant to subsection (c) of this section.

(b) Credit requirements for non-residential applicants. For
non-residential service, if an gpplicant’s credit for service has not
been demongtrated satisfactorily to the utility, the applicant may be
required to pay a deposit.

(c) |Initial deposits.

(1) A residentia applicant or customer who is required to
pay an initial deposit may provide the utility with a written letter of
guarantee pursuant to subsection (j) of this section, instead of paying

a cash deposit.
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(2) Aninitial deposit may not be required from an existing

provided in §26.29 of this title (relating to Prepaid Local Telephone

customer unless the customer was late paying a bill more than once

Sarvice). The estimated annua hillings shall include only those

during the last 12 months of service or had service disconnected

charges related to local telephone service.

for nonpayment. The customer may be required to pay this initial
deposit within ten days after issuance of a written disconnect notice
that requests such deposit. Instead of an initial deposit, the customer
may pay the current hill by the due date of the hill, provided the
customer has not exercised this option in the previous 12 months.

(d) Additional deposits.
(1) Residential Customers. During the first 12 months of

(2) In determining the amount of any deposit permitted
by this section, no revenue from estimated telephone directory
advertising may be used.

(9) |Interest on deposits. Each utility requiring deposits shall
pay interest on these deposits a an annual rate at least equal to that
set by the commission on December first of each year, pursuant to
Texas Utilities Code Annotated §183.003 (Vernon 1998) (relating to

service, the utility may request an additional deposit from aresidential

Rate of Interest). If a deposit is refunded within 30 days of receipt,

customer before issuing a bill.

(A) torequire the depost, the customer’s actual usage

must:

(i) be three times estimated usage (or three times
average usage of most recent three hills);

(ii) exceed $150; and
(iii) exceed 150% of the security held.
(B) An additiona deposit may aso be required if:

(i) actual billings of a residential customer are at
least twice the amount of the estimated hillings after two billing

periods; and

(i) a suspension or disconnect notice has been
issued for the account within the previous 12-months.

(C) A new deposit may be required to be paid within
ten days after issuing written notice of suspension or disconnection

no interest payment is required. If the utility keeps the deposit more
than 30 days, payment of interest shall be made retroactive to the

date of deposit.
(1) Payment of the interest to the customer shall be made

annudly, if requested by the customer, or at the time the depost is
returned or credited to the customer’s account.

(2) The deposit shall cease to draw interest on the date it
is returned or credited to the customer’s account.

(h) Notification to customers. When a deposit is required,
the utility shall provide applicants or customers written information
about deposits. This information shall contain:

(1) the circumstances under which a utility may require a
deposit;
(2) how adeposit is calculated;

(3) the amount of interest paid on a deposit and how this
interest is calculated; and

and requested additional deposit
(D) Instead of additional deposit, the customer may

(4) the time frame and reguirement for return of the
deposit to the customer.

elect to pay the current bill by the due date of the hill, provided the
customer has not exercised this option in the previous 12 months.

(E) The utility may disconnect service if the additional
deposit or the current usage payment is not paid within ten days of
request provided a written suspension or disconnect notice has been
issued to the customer. A suspension or disconnect notice may be is-
sued concurrently with the written request for the additional deposit
or current usage payment.

(2) Non-residentiad customers. An additional deposit may

(i) Records of deposits.
(1) The utility shall keep records to show:
(A) the name and address of each depositor;
(B) the amount and date of the deposit; and
(C) each transaction concerning the deposit.

(2) The utility shall issue a receipt of deposit to each
applicant paying a deposit and shall provide means for a depositor to

be requested from a non- residential customer.

(A) To require such a deposit, the actual billings of
the non-residential customer must be a least twice the amount of the

establish claim if the receipt is logt.

(3) A record of each unclaimed deposit must be main-
tained for at least four years.

estimated billings, and a suspension or disconnect notice must have
been issued on a bill within the previous 12-months.

(B) The new deposit may be required to be made

(4) The utility shall make a reasonable effort to return an
unclaimed deposit and escheat to the Office of Comptroller of Public
Accounts if unable to do so.

within ten days after issuing a written suspension or disconnect notice
and a requested for an additional deposit.

(e) Deposits for temporary or seasonal service and for
weekend residences. The utility may require a deposit sufficient
to reasonably protect it against the assumed risk for temporary or
seasonal service or weekend residence, aslong as the policy is applied
in a uniform and nondiscriminatory manner. These deposits shall
be returned according to guidelines set out in subsection (k) of this
section.

(f) Amount of deposit.

(1) The total of all deposits shall not exceed an amount
equivalent to one-sixth of the estimated annual billing, except as

(j) Guarantees of residential customer accounts.

(1) A guarantee between a utility and a guarantor must be
in writing and shall be for no more than the amount of deposit the
utility would require on the applicant’s account pursuant to subsection
(f) of this section. The amount of the guarantee shall be clearly
indicated in the signed agreement.

(2) The guarantee shall be voided and returned to the
guarantor according to the provisions of subsection (k) of this section.

(3) Upon default by aresidential customer, the guarantor
of that customer’s account shall be responsible for the unpaid balance
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of the account only up to the amount agreed to in the written
agreement.
(4) The utility shall provide written notification to the

guarantor of the customer's default, the amount owed by the
guarantor, and the due date for the amount owed.

(A) The utility shdl alow the guarantor 16 days from
the date of notification to pay the amount owed on the defaulted
account. If the sixteenth day fals on a holiday or weekend, the due
date shall be the next work day.

(B) The utility may transfer the amount owed on the

(1) The utility shall provide free to the customer, a
breakdown of local service charges at the time the service is initially
installed or modified and upon request.

(2) Cusgtomer hilling sent through the United States mail
shall be sent in an envelope.

(c) Bill content.

(1) A notice shall be included on the customer’s bill of
the customer’s right to a free annual or monthly itemized breakdown
of al local service charges. The itemized breakdown may be on the
customer’s hill or a separate mailing.

defaulted account to the guarantor’s own service bill provided the
guaranteed amount owed isidentified separately on the hill as required
by §26.25(c)(4)(1) of this title (relating to the Issuance and Format of

Bills).

(5 The utility may disconnect service to the guarantor
for nonpayment of the guaranteed amount only if the disconnection
was included in the terms of the written agreement, and only after
proper notice as described by paragraph (4) of this subsection, and
§26.28(b)(5) of this title (relating to Suspension or Disconnection of
Service).

(k) Refunding deposits and voiding letters of guarantee.

(1) If service is not connected, or is disconnected, the
utility shall promptly void and return to the guarantor al letters

(2) If the utility is billing the customer for services from
another service provider, the bill shall identify the service provider
and provide a toll-free number to cal to resolve disputes or obtain
information.

(3) The information required by this paragraph shall be
arranged to alow the customer to readily compute the bill with the
information provided.

(4) Each customer’s bill shal include but not be limited

to:

(A) the billing period;

(B) the due date of the bill, as specified in §26.27 of
this title (relating to Bill Payment and Adjustments);

of guarantee on the account or provide written documentation that
the contract has been voided, or refund the customer’s deposit plus
accrued interest on the balance, if any, in excess of the unpaid bills for
service furnished. A transfer of service from one premise to another
within the service area of the utility is not a disconnection, and no
additional deposit may be required.

(2) When the customer has paid bills for service for 12
consecutive residentia hillings or for 24 consecutive non-residential
billings without having service disconnected for nonpayment of a hill
and without paying hills late more than twice, and when the customer
is not delinquent in the payment of the current bills, the utility shall
promptly refund the deposit plus accrued interest to the customer, or

(C) each applicable telephone number and/or account

number;
(D) the total amount due for features and services;

(E) the subtotal for basic local telecommunications

service;

(i) if expanded calling scope services are manda-
tory, charges for the service shall be included in the subtotal for
basic local service; or

(ii) if expanded calling scope serviceis optional, the
incremental charges for the service shall be included in the subtotal

void and return the guarantee, or provide written documentation that

for optional features;

the contract has been voided. If the customer does not meet these
refund criteria, the deposit and interest may be retained.

() Re-edablishment of credit. Every applicant who previ-
ously has been a customer of the utility and whose service has been
disconnected for nonpayment of hills or theft of service shal be re-
quired, before service is reconnected, to pay al amounts due the util-
ity or execute a deferred payment agreement, if offered, and reestab-
lish credit. The utility must prove the amount of utility service re-
ceived but not paid for and the reasonableness of any charges for
the unpaid service, and any other charges required as a condition of
service restoration.

(m) Upon sdle or transfer of utility or company. Upon the
sade or transfer of any utility or any of its operating units, the sdller
shall provide the buyer with all deposit records.

§26.25.

(8 Frequency of hills. The utility shall issue bills monthly
unless otherwise authorized by the commission, or unless service
is for less than one month. Bills shall list al charges due including
outstanding amounts in the same customer class the utility transferred
from a customer’s prior delinquent account(s).

(b) Billing information.

Issuance and Format of Bills.

(F) the sub-total for all optiona features or services
included in the bill;

(G) aseparateline for any tax, fee, or charge mandated
by a federal, state, or loca governmenta agency that is to be
specifically collected from dl customers;

(H) itemized long distance charges;

(1) any amount owed under a written guarantee con-
tract provided the guarantor was previoudy notified in writing by the
utility as required by §26.24 of this title (relating to Credit Require-
ments and Deposits);

(J) lease payments, including gpplicable sales taxes,
for customer premises equipment owned by the carrier as part of its
nonregulated operations or owned by another entity, which are clearly
distinguished from charges for regulated services; and

(K) explanations of any abbreviations, symbols, or
acronyms used that identify specific charges and concisely states the
nature or purpose of the tax, fee, or chargeif not immediately obvious.

(d) Record retention. Each utility shall maintain monthly
billing records for each account for at least two years after the date
the bill is mailed. The billing records shall contain sufficient data
to reconstruct a customer’s hilling for a given month. Copies of a
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customer’s hilling records may be obtained by that customer upon
request.
(e) Prepaid Local Telephone Service. To the extent any

provisions of this section are applied to customers subscribing to
Prepaid Loca Telephone Service and are inconsistent with the rates,

(1) The amount of adjustment or refund shall be deter-
mined on the basis of the known period of interruption, generally
beginning from the time the service interruption is first reported.

(2) The refund to the customer shall be the proportionate
part of the month's flat rate charges for the period of days and that

terms, and conditions of §26.29 of this title (relating to Prepaid Local

portion of the service facilities rendered useless or inoperative.

Telephone Service), the provisions of §26.29 of this title shall apply.

§26.26. Spanish Language Reguirements.

(8 Application. This section applies to each utility that
serves a county where the number of Spanish speaking persons as
defined in §26.5 of this title (relating to Definitions) is 2000 or more
according to the 1990 U.S. Census of Population (Bureau of Census,
U.S. Department of Commerce, Census of Population and Housing,

1990).

(b) Written plan.

(1) Requirement. Each utility shall have a commission-
approved written plan that describes how a Spanish-speaking person
is provided, or will be provided reasonable access to the utility’s
programs and services.

(2 Minimum elements. The written plan required by
paragraph (1) of this subsection shall include a clear and concise
statement as to how the utility is doing or will do the following, for
each part of its entire system:

(A) inform Spanish-speaking applicants and customers
how they can get information contained in the utility’s plan in the

Spanish language;

(B) inform Spanish-speaking applicants and customers
of their rights contained in this subchapter;

(C) inform Spanish-speaking applicants and customers
of new services, discount programs, and promotions;

(D) alow Spanish-speaking customers to request re-
par service,

(E) ballot Spanish-speaking customers for services re-
quiring a vote by ballot; and

(F) inform al of its service and repair representatives
of the requirements of the plan.

§26.27. Bill Payment and Adjustments.

(@ Bill due date. The bill provided to the customer shall
include the payment due date, which shall not be less than 16 days
after issuance. Payment for utility serviceisddinquent if not recelved

(3) The refund may be accomplished by a credit on a
subsequent bill.
(d) Overbilling. If charges are found to be higher than

authorized by the utility’s tariffs, then the customer’s hill shall be
corrected.

(1) The correction shall be made for the entire period of
the overbilling.
(2) If the utility corrects the overhilling is within three

billing cycles of the error, it need not pay interest on the amount of
correction.

(3) If the utility does not correct the overcharge within
three hilling cycles of the hill in error, it shall pay interest on the
amount of the overcharge at the rate set by the commission each

year.

(A) The interest rate shall be based on an average of
prime commercial paper rates for the previous 12 months.

(B) Interest on overchargesthat are not adjusted by the
utility within three billing cycles of the hill in error shall accrue from
the date of payment or the date of the hill in error.

(C) All interest shal be compounded monthly at the
annua rate.

(6) Underbilling. If charges are found to be lower than
authorized by the utility’s tariffs, or if the utility failed to hill the
customer for service, then the customer’s hill may be corrected.

(1) The utility may backbill the customer for the amount
that was under-billed. The backbilling shall not collect charges that
extend more than six months from the date the error was discovered
unless underbilling is a result of theft of service by the customer.

(2) Theutility may disconnect service if the customer fails
to pay charges arising from an underbilling that is the result of theft
of service.

(3) If theunderbilling is $50 or more, the utility shall offer
the customer a deferred payment plan option for the same length of
time as that of the under-billing. A deferred payment plan need not be

at the utility or at the utility’s authorized payment agency by close
of business on the due date. If the sixteenth day falls on a holiday
or weekend, then the due date shall be the next work day after the

sixteenth day.

(b) Penalty on delinquent bills for retail service. A one-time
penalty not to exceed 5.0% may be charged on delinquent hill. The

offered to a customer whose underpayment is due to theft of service.

(4) The utility shall not charge interest on underbilled
amounts unless such amounts are found to be the result of theft
of service by the customer. Interest on underbilled amounts shall
be compounded monthly at the annual rate and shall accrue from the
day the customer is found to have first tampered, bypassed or diverted

5.0% penalty on ddinguent bills may not be applied to any balance
to which the penalty has already been applied. A telecommunications
utility providing any service to the gstate, including service to an
agency in any branch of government, shall not assess a fee, penalty,
interest, or other charge to the state for delinquent payment of ahill.

(c) Billing adjustments due to service interruptions. In the
event a customer’s service is interrupted other than by the negligence
or willful act of the customer, and it remains interrupted for 24 hours
or longer after access to the premises is made available and after
being reported, appropriate adjustment or refunds shall be made to

the service.

(f) Disputed bills.

(1) If there is a dispute between a customer and a Ltility
regarding any hill for utility service, the utility shall investigate and
report the results to the customer. |If the dispute is not resolved, the
utility shall inform the customer of the complaint procedures of the
commission pursuant to §26.30 of this title (relating to Complaints).

(2) A customer’s service shall not be suspended or
disconnected for nonpayment of the disputed portion of the bill until

the customer.
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the commission completes its informal complaint resolution process

in person, the utility representative shall read the preceding statement

and informs the customer of its determination.

(3) A customer’'s local telephone service shall not be
suspended or disconnected for nonpayment of disputed charges not
related to local telephone service; including but not limited to long
distance service, optional services, voice mail.

(9) Notice of dternative payment programs or payment
assistance.  When a customer contacts a utility and indicates an

to the customer. The utility shall provide information to the customer
in English and Spanish as necessary to make the preceding boldface
language understandable to the customer;

(B) may include a 5.0% penalty for late payment but
shall not include a finance charge;

(C) shdl sate the term (time length) covered by the

plan;

inability to pay a bhill or need of assstance with bill payment,
the utility shall inform the customer of all aternative payment
and payment assistance programs available from the utility, such
as deferred payment plans, disconnection moratoriums for the ill,
as applicable, and of the digibility requirements and procedure for

applying for each.

(h) Payment arrangements. A "payment arrangement” is any
agreement between the utility and a customer which alows the
customer to pay the outstanding bill after its due date, but before
the due date of the next hill. If the utility issued a suspension or
disconnect notice before the payment arrangement was made, that

(D) shal date the total amount to be paid;
(E) shall state the specific amount of each installment;

(F) shall dlow the utility to disconnect service if a
customer does not fulfill the terms of the deferred payment plan;

(G) shal not refuse a customer participation in such
a program on the basis of race, nationality, religion, color, sex, or
marital status,

(H) shall be signed by the customer and a copy of the
signed plan must be provided to the customer. If the agreement is

suspension or disconnection should be suspended until after the due

made over the telephone, then the utility shall send a copy of the plan

date for the payment arrangement. If a customer does not fulfill

to the customer for signature and return to the utility;

the terms of the payment arrangement, the utility may suspend or
disconnect service after the later of the due date for the payment
arrangement or the suspension or disconnect date indicated in the
notice, pursuant to §26.28 of this title (relating to Suspension or
Disconnection of Service), without issuing an additional notice.

(i) Deferred payment plan. A deferred payment plan is any
written agreement between the utility and a customer that alows
a customer to pay an outstanding bill in installments that extend
beyond the due date of the next bill. A deferred payment plan may
be established at the utility’s business office or by telephone. A
deferred payment plan made by telephone shall be put in writing.

(1) The utility shall offer a deferred payment plan to

() shal alow either the customer or the utility to
renegotiate the deferred payment plan, if the customer’s economic
or financial circumstances change substantially during the time of the

plan.

(5 A utility may disconnect a customer who does not
meet the terms of a deferred payment plan. However, the utility may
not disconnect service until adisconnect notice has been issued to the
customer indicating the customer has not met the terms of the plan.
The notice and disconnection shall conform with the disconnection
rules in 826.28 of this title. The utility may renegotiate the deferred
payment plan agreement before disconnection. If the customer did
not sgn the deferred payment plan, and is not otherwise fulfilling

any residential customer, including a guarantor of any residential

the terms of the plan, and the customer was previously provided a

customer, who has expressed an inability to pay dl of the bill, if that

disconnect notice for the outstanding amount, no additional notice is

customer has not been issued more than two suspension or disconnect

required.

notices during the preceding 12 months; and.

(2) Every deferred payment plan entered into pursuant to
paragraph (1) of this subsection shall provide that the delinquent
amount may be paid in equal ingtallments lasting at least three billing

cycles.

(3) When a customer has received service from its current
utility for less than three months, the utility is not required to offer a

§26.28. Suspension or Disconnection of Service.

(8 Suspension or Disconnection Palicy. If a utility chooses
to suspend or disconnect a customer, it must follow the procedures
below, or modify them in ways that are more generous to the
customer in terms of the cause for suspension or disconnection and
timing of the suspension or disconnect notice and the period between
notice and suspension or disconnection. Each utility is encouraged

deferred payment plan if the customer lacks:
(A) sufficient credit; or
(B) asdtisfactory history of payment for service from

to develop specific policies for suspension and disconnection that
treat its customers with dignity and respect its customers’ or
members' circumstances and payment history , and to implement
those policies in ways that are consistent and non-discriminatory.

a previous utility.
(4) Every deferred payment plan offered by a utility:

(A) shal date, immediately preceding the space pro-
vided for the customer’s sgnature and in boldface of a least 14 point
print, the following: "If you are not satisfied with this contract, or
if agreement was made by telephone and you feel this contract does
not reflect your understanding of that agreement, contact the utility
immediately and do not sign this contract. If you do not contact the
utility, or if you dgn this agreement, you may give up your right to
dispute the amount due under the agreement except for the utility’s
failure or refusa to comply with the terms of this agreement." In ad-
dition, where the customer and the utility representative or agent meet

Suspension or disconnection are options offered by the commission,
not requirements placed upon the utility by the commission.

(b) Suspension or disconnection with notice. Utility service
may be suspended or disconnected after proper notice, for any of
these reasons:

(1) failureto pay abill for utility service or make deferred
payment arrangements by the date of suspension or disconnection;

(2) failureto comply with the terms of a deferred payment
agreement except as provided in 8§26.29 of this title (relating to
Prepaid Loca Telephone Service);

(3) violation of the utility’s rules on the use of servicein
a manner which interferes with the service of others or the operation
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of nonstandard equipment, if a reasonable attempt has been made to

health officia, including, but not limited to, medical doctors, doctors

notify the customer and the customer has a reasonable opportunity to

of osteopathy, nurse practitioners, registered nurses, and any other

remedy the situation;

(4) failure to pay adeposit as required by §26.24 of this
title (relating to Credit Reguirements and Deposits); or

(5) failure of the guarantor to pay the amount guaranteed,
when the utility has awritten agreement, signed by the guarantor, that
allows for disconnection of the guarantor’s service for nonpayment.

(c) Suspension or disconnection without notice.  Utility

similar public health official) contact the utility by the due date of
their bill;

(B) have the person’s attending physician submit a
written statement to the utility; and

(C) enter into a deferred payment plan.

(2) The prohibition against suspension or disconnection
provided by this subsection shall last 63 days from the issuance of

service may be suspended or disconnected without notice, except as

the utility bill or a shorter period agreed upon by the utility and the

provided in §26.29 of this title, for any of the following reasons:

customer or physician.

(1) where aknown dangerous condition exists for as long
as the condition exists. Where reasonable, given the nature of the

(h) Suspension and disconnect notices. Any suspension or
disconnect notice issued by a utility to a customer must:

hazardous condition, the utility shall post a notice of disconnection
and the reason therefore at the place of common entry or upon the
front door of each affected residential unit as soon as possible after
service has been disconnected;

(2) where service is connected without authority by a
person who has not made application for service;

(3) where service was reconnected without authority after

(1) not beissued to the customer before the first day after
the bill is due. Payment of the delinquent hill at a utility’s authorized
payment agency is considered payment to the utility.

(2) be a separate mailing or hand delivery with a stated
date of suspension or disconnection and with the words "suspension
notice" or "disconnect notice," or smilar language prominently
displayed on the notice.

termination for nonpayment; or

(4) wherethere are instances of tampering with the utility

(3) have a suspension or disconnect date that is not a
holiday or weekend day, not less than days after the notice is issued.

company’s equipment or evidence of theft of service.

(d) Suspension or disconnection prohibited. Utility service
may not be suspended or disconnected for any of these reasons:

(1) failure to pay for anything other than loca telephone

(4) bein English and Spanish.

(5) include a statement notifying customers that if they
need assistance paying their hill, or areill and unable to pay their hill,
they may be able to make some alternative payment arrangement or

service;

(2) falure to pay for a different type or dass of utility
service unless charges were included on the hill a the time service

egtablish a deferred payment plan. The notice shall advise customers
to contact the loca office of the utility for more information.

§26.29. Prepaid Local Telephone Service (PLTS).

was initiated;
(3) failureto pay charges resulting from underbilling that

(@ Applicability. The provisions of this section shall apply to
all dominant certificated telecommunications utilities (DCTUS) unless

is more than six months before the current billing, except for theft of
service; or

(4) failure to pay disputed charges until a determination
is made on the accuracy of the charges.

(e) Suspension or disconnection on holidays or weekends.

specifically indicated otherwise. A DCTU shall provide prepaid local
telephone service (PLTS) as required by this section and shal not
refuse to provide PLTS to an applicant for such service because
the gpplicant is indebted to any DCTU or other telecommunications
carrier for telecommunication services, including the carriage charges
of interexchange carriers where the DCTU bills those charges under

Unless a dangerous condition exists or the customer requests discon-
nection, service shal not be suspended or disconnected on holidays
or weekends, or the day immediately preceding a holiday or weekend,
unless utility personnel are available on those days to take payments
and reconnect service.

(f) Disconnection due to utility abandonment. No public
utility may abandon a customer or a certified service area without
written notice to its customers and al neighboring utilities, and
approval from the commission.

(9) Suspension or disconnection for ill and disabled. No
utility may suspend or disconnect service at the permanent residence
of addinquent customer if that customer establishes that such action
will prevent the customer from summoning emergency medical help
for someone who is serioudly ill residing at that residence.

(1) Each time a customer seeks to avoid suspension or
disconnection of service under this subsection, the customer before
the date of suspension or disconnection shall:

(A) have the person’s attending physician (for pur-
poses of this subsection, the term "physician” shall mean any public

tariffs or contracts.

(b) Eligible customers.

(1) Former customers. In cases where a DCTU would
refuse to provide service to an applicant for residential telephone
service because of indebtedness to any DCTU or other telecommu-
nications carrier, the applicant is digible to receive PLTS as required

by this section.

(2) Current customers. A current residential customer
who has not been disconnected but who has received a notice
following suspension of service for non-payment for services is
eligible to receive PLTS as required by this section.

(3) Applicant previoudy disconnected from PLTS by a
DCTU. Any applicant who was previoudy disconnected from PLTS
by a DCTU, pursuant to subsection (€)(6) of this section, does not
have the right to receive PLTS from that DCTU again.

(4) Business customers shall not be eligible for PLTS.

(c) Requirements for notifying customers about PLTS. A
DCTU shall provide notice to its customers about PLTS as required

by this subsection.

23 TexReg 12592 December 11, 1998 Texas Register



(1) Timing of notice.
(A) If the DCTU'’s standard practice is to suspend a

customer’s service for non- payment of charges before disconnecting
service, it shdl notify the customer of the availability of PLTS in the

suspension notice.

(B) If the DCTU’s standard practice is to disconnect
a customer’'s service without suspension, the DCTU shdl notify

(i) the applicable residential tariffed rate (or lifeline
rates, if applicable) for services included in the PLTS definition in
8§26.5 of this title;

(ii) tariffed charges for non-lised and non-
published service, if requested by the customer; and

(iii) surcharges and fees authorized by a govern-
menta entity that are billed by the DCTU, including 911, subscriber

such customer of the availability of PLTS within three days after

line charges, sales tax, and municipal fees.

disconnection.

(2) Content of notice. The notice provided by a DCTU
offering PLTS shall be reviewed in the DCTU’s compliance filing and
shall notify customers of the rates, terms, and conditions of PLTS, as
described in subsection (e) of this section, including:

(A) acustomer’sdligibility to enter into the PLTS plan;

(B) Non-recurring rates.

(i) If aDCTU does not suspend basic local service
before disconnection, the DCTU must defer service connection
charges until the customer returns to basic local telecommunications
service. However, if a customer does not subscribe to PLTS within ten
days from the date the DCTU mailed a termination notice containing

(B) a description of the PLTS plan including its
features, charges, and options;

(C) a customer's responsibility to make an initia
payment for PLTS and any applicable service connection charges,
as defined in subsection (€)(2)(A) of this section;

(D) a customer’'s responsibility to make the initial
deferred payment, if applicable, in the third hilling cycle and every
month thereafter, for up to 12 months;

(E) acustomer’s responsibility not to incur additional
charges for calls, including long distance or other usage-sensitive
services that will be charged on the local telephone hill, nor to

notice of PLTS digibility, the DCTU may charge service connection
charges when subscribing to PLTS.

(ii) If aDCTU suspends basic loca service prior to
disconnection, the DCTU must defer service restoration charges until
the subscribing customer returns to basic loca telecommunications
service.

(C) Late charges. The DCTU shall not assess late
charges on a PLTS customer.

(2) Payments under PLTS.

(A) A DCTU may require the residential PLTS cus-
tomer to make an initial payment for service, which shall not exceed:

subscribe to any services other than those included in PLTS, as
defined in §26.5 of this title (relating to Definitions);

(F) acustomer’s violation of the terms and conditions
of the PLTS plan may result in disconnection;

(G) if acustomer is disconnected for violation of the
terms and conditions of the PLTS plan, a DCTU has the right to
retain and apply any credit in the PLTS account to the customer's
outstanding balances for telecommunications services;

(H) if acustomer is disconnected for violation of the
terms and conditions of the PLTS plan, that customer does not have
the right to receive PLTS from that DCTU again; and

(1) the customer’s responsibility to subscribe to PLTS
within a certain time period in order to defer service restoration
or connection charges as described in subsection (€)(1)(B) of this
section.

(d) Subscription to PLTS.
(1) Customer request to subscribe to PLTS. To subscribe

(i) the rates as described in paragraph (1)(A) of this
subsection for up to two months of service; and

(i) applicable non-recurring service connection

charges.

(B) A DCTU shall not reguire subsequent monthly
payments that exceed the rates for one month of PLTS. The due date
of monthly payments shall be based on the DCTU’ s regular monthly

billing cycle.

(C) A customer may be required to make payments
under the deferred payment plan according to paragraph (4) of this
subsection.

(3) Toll blocking. PLTS subscribers shall have mandatory
toll blocking and usage sensitive blocking placed on the telephone
lines.

(A) Customer responsibility. A customer subscribing
to PLTS shall not place or receive calls, including long distance or
other usage-sensitive services, for which additiona charges are hilled

to PLTS, the dligible customer (per subsection (b) of this section) must

to the customer’s telephone number, nor subscribe to any services

contact the DCTU during regular business hours to request PLTS.

other than those included in PLTS.

(2) Confirmation letter. Within 24 hours after a customer
requests PLTS, the DCTU shdl mail the customer a confirmation

(B) DCTU respongbility. The DCTU shal notify the
customers of their responsibilities under PLTS when the customer

letter in English or Spanish as necessary, explaining the PLTS plan,

inquires about the service in the confirmation letter.

including the customer’s rights and responsibilities upon enrollment
and information about the rates, terms, and conditions of service under

the PLTS plan.
(e) Rates, terms, and conditions of PLTS. A DCTU shall offer

(4) Deferred payment plan under PLTS. As a condition
of subscribing to PLTS, the DCTU may require an applicant to
enter into a deferred payment plan for any outstanding debt owed
to the DCTU for locd basic telephone service. The DCTU shall not

PLTS under the following terms and conditions:
(1) Ratesfor PLTS.
(A) The monthly rate for PLTS shdl include only:

reguire an gpplicant to enter into a deferred payment plan to pay
any outstanding debt for any services that the customer cannot use
under PLTS including long distance services. If the DCTU is unable
to determine the amount of outstanding debt, the DCTU shall not

require an applicant to enter into a deferred payment plan.
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(A) Determination of deferred payment plan amount.
To determine the deferred payment plan amount, the DCTU shall:

(1) A customer subscribing to PLTS may return to basic
locd telecommunications service if the customer has paid:

(i) determine the amount the customer owes for
basic loca telephone service;

(i) apply any undesignated partial payment made
by the customer before subscribing to PLTS to past debt for local
telecommunications service and which the customer subscribes to
under PLTS; and

(iii) not redlocate any undesignated partial pay-

(A) al outstanding debt to the DCTU, including the
carriage charges of interexchange carriers wherethe DCTU billsthose
charges pursuant to tariffs or contracts; and

(B) hills for PLTS.

(2) When a customer completes the obligations identified
in paragraph (1) of this subsection, a DCTU shall notify the customer
of the:

ments assigned under clause (ii) of this subparagraph to amounts
not yet incurred for basic local telecommunications service.

(B) Monthly payments under the deferred payment

plan.

(i) A deferred payment plan for past due charges
shall not require the applicant to make monthly payments which
exceed $10 per month or one-twelfth of the outstanding debt as
determined in subparagraph (A) of this paragraph, whichever is
gresater.

(i) If the DCTU and PLTS customer enter into
a deferred payment, the initiad deferred payment shall be hilled
beginning with the third billing cycle after initiation of service and

(A) €ligibility requirements for returning to basic local
telecommunications services;

(B) option of receiving basic local telecommunications
service with toll blocking and/or usage sensitive blocking; and

(C) requirement to contact the DCTU if the customer
wants to return to basic loca telecommunications service.

(3) Customer obligations after receiving notice. If the
customer is eligible to return to basic local telecommunications
service, the customer shall:

(A) request basic local telecommunications service
from the DCTU; and

on a monthly basis thereafter.

(5 Customer deposit. No deposit shall be required from
any residentia applicant for PLTS.

(6) Disconnection of PLTS.

(A) Disconnection with notice. A DCTU may discon-
nect PLTS after notice for these reasons.

(i) failure to comply with the terms of a deferred

(B) pay the service restoration, if applicable.
(g9) Customer education.

(1) The commission shadl provide information about the
PLTS plan to customers.

(20 A DCTU subject to the requirements of this section
shall provide information about the PLTS plan annually in customers
bills. This information shall be subject to review during the DCTU’s

payment plan for PLTS;

(ii) upon conclusion of al periods for which an
advance payment has been applied to the PLTS account and when

compliance filing.

(3) A DCTU or its afiliate publishing a white pages
directory on behalf of the DCTU shal disclose in clear language

the customer’s PLTS account has a zero balance; or

(iii) violation of the DCTU’s rules on using PLTS
in a manner which interferes with the service of others or the op-
eration of nonstandard equipment, if a reasonable attempt has been
made to notify the customer and the customer has a reasonable op-
portunity to remedy the situation.

(B) Disconnection without notice. A DCTU may
immediately disconnect PLTS without notice:

(i) if the customer accrues new charges for toll or

the availahility, terms, and conditions of the PLTS plan in the same
part of its telephone directory in the section of the directory stating
the rights of a customer.

(h) Toll and usage sensitive blocking capability.

(1) The DCTU shall provide toll blocking and usage
sensitive blocking to its maximum technical capability.

(A) If the DCTU'’s tariffs reflect its maximum tech-
nical capahility, it shall provide toll blocking and usage sensitive
blocking.

other services on the telephone hill as described in paragraph (3) of
this subsection;

(i) where a known dangerous condition exists for

(B) If the DCTU's tariffs do not reflect its maximum
technica blocking capability, it shall inform the commission of the
maximum level of blocking it is required to provide under PLTS in

as long as the condition exists; or

(iii) where service is connected without authority
by a person who has not applied for the service or who has

its compliance filings.

(C) If the DCTU does not have atariff for toll or usage
senditive blocking but has such technica capability, it shall inform

reconnected service without authority after termination.

(C) Notice after disconnection. If a PLTS customer
is disconnected under subparagraph (A) or (B) of this paragraph,
a DCTU shall send a final notice stating that the customer is

the commission of the maximum level of blocking it is required to
provide under PLTS in its compliance filings.

(D) As the DCTU'’s blocking capability increases, it
shall notify the commission of such enhancements and provide such

permanently disconnected from PLTS and that the customer shal

enhanced blocking under PLTS.

not be eligible for PLTS from that DCTU. That notice shall also state
the terms and conditions that the customer must satisfy before the
customer can return to basic loca telecommunications service.

(f) Return to basic loca telecommunications service.

(2) Wheretechnically capable, toll blocking shall not deny
access to toll free numbers.
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(3) When imposing a toll or usage sendtive services
block, the DCTU shall do so in a manner that is not unreasonably

(4) Customers who are dissatisfied with the utility’s
supervisory review must be informed of their right to file a complaint

preferential, prejudicia, or discriminatory.

(i) Waiver request.

(1) A DCTU may request exemption from the require-
ments of this section, on a wire- center by wire-center basis, if it

with the commission.

(c) Complaints to the commission.

(1) If the complainant is dissatisfied with the results
of the utility’s complaint investigation or supervisory review, the

cannot meet the toll blocking and/or usage sensitive requirements.

utility must advise the complainant of the commission’s informal

(20 A DCTU requesting a waiver shal fully document in
its compliance filings the technical reasons for itsinability to toll and/
or usage sensitive block and indicate when such technical capability
will be available in the wire center.

(3) A waiver shall expire when the DCTU acquires the

complaint resolution process. The utility must also provide the
customer the following contact information for the commission:
Public Utility Commission of Texas, Office of Customer Protection,
PO Box 13326, Austin, Texas 78711-3326, (512) 936-7120 or in
Texas (toll-free) 1-888- 782-8477, fax (512) 936-7003, e-mail address
customer@puc.state.tx.us, Internet address www.puc.state.tx.us, TTY

capability to block toll and/or usage senditive services or when the

(512) 936-7136, and Relay Texas (toll-free) 1- 800-735-2989.

DCTU is required to acquire the capability to toll and/or usage
sensitive block by federal or state law or regulations, whichever comes
first. The DCTU shdl notify the commission in writing within 30
days of acquiring or being required to acquire the capability.

() Interexchange carrier (IXC) notification. A DCTU serving
31,000 or more access lines and that is not a cooperative corporation
shall:

(1) Within 24 hours after a customer subscribesto PLTS,

(2) The utility shall investigate al complaints and advise
the commission in writing of the results of the investigation within
15 days after the complaint is forwarded to the utility.

(3) The utility shal keep a record for two years after
determination by the commission of al complaints forwarded to it
by the commission. This record shall show the name and address of
the complainant, the date, nature and adjustment or disposition of the
complaint. Protests regarding commission-approved rates or charges

the DCTU shall include a notice in the Customer Access Record

which require no further action by the utility need not be recorded.

Exchange (CARE) or similar report if developed by the DCTU, and
the Line ldentification Database (LIDB) indicating that the customer
is subscribed to PLTS and any number changes;

(2) Make access to the information contained in LIDB
available to al IXCs serving the customer’s area; and

(3) If CARE, or similar report if developed by the DCTU,
and LIDB are not available, the DCTU shall specify in its tariffs a
comparable method of providing such notice to IXCs serving the area
indicating a customer’s subscription to PLTS; and

(4) This subsection should not be interpreted as expanding
accessto CARE, or similar report if developed by the DCTU, to IXCs
other than the customers’ presubscribed carriers.

(k) Tariff compliance. A DCTU subject to this section shall
file tariffs in compliance with this section, and pursuant to §23.24 of
this title (relating to Form and Filing of Tariffs).

§26.30. Complaints.

(8 Complaintsto the utility. A customer may file acomplaint
in person, by letter, or by telephone with the utility. The utility shall
investigate and advise the complainant of the results within 15 days.

(b) Supervisory review by the utility. Any utility customer
or applicant has the right to request a supervisory review if they are
not satisfied with the utility’ s response to their complaint.

(1) If the utility is unable to provide a supervisory review
immediately following the customer’s request, then arrangements for
the review shall be made for the earliest possible date.

(2) Serviceshall not be disconnected before completion of

§26.31.

(8 Information to residential applicants. Each utility shall
provide this information to applicants when they request new service
or transfer existing service to a new location:

(1) the utility’s lowest-priced aternatives and range of
service offerings available at the applicant’s location. The informa-
tion shall begin with the lowest-priced dternative and give full con-
sideration to applicable equipment options and installation charges;
and

Information to Applicants and Customers.

(2) the customer information packet described in subsec-
tion (c) of this section.

(b) Information regarding rate schedules and classifications
and utility facilities.
(1) Each utility shall notify customers affected by a
change in rates or schedule of classification.

(2) Each utility shal maintain copies of its rates and
services tariff in each office where applications are received.

(3) Each utility shall post a notice in a conspicuous place
in each office where service agpplications are received, informing the
public that copies of the rate schedules and rules relating to the
service of the utility, as filed with the commission, are available for

Inspection.

(4) Each utility shal maintain a current set of maps
showing the physical locations of its facilities that include an accurate
description of all fecilities (central office facilities, buried cable, etc.).
These maps shall be kept by the utility in a central location and

the review. If the customer chooses not to participate in a review, or

will be available for commission inspection during normal working

to make arrangements for the review within five days after requesting

hours. Each business office or service center shall have available up-

it, then the company may disconnect service, providing proper notice

to-date maps, plans, or records of its immediate service area, with any

has been issued under the disconnect procedures in §26.28 of this

other information as may be necessary to enable the utility to advise

title (relating to Suspension or Disconnection of Service).

(3) Theresults of the supervisory review must be provided
in writing to the customer within ten days of the review, if requested.

applicants, and others entitled to the information, about the facilities
serving that locality.

(c) Customer information packets.
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(1) Theinformation packet shall be entitled "Your Rights
as a Customer." Cooperatives may use the title "Your Rights as a

(M) a statement that utility services are provided
without discrimination as to a customer’s race, nationality, color,

Member."

(2) The information packet shal be mailed to dl cus-
tomers a least every other year a no charge to the customer. If the
utility provides the customer with the same information in the tele-
phone directories provided to each customer pursuant to §23.61(b)

religion, sx, or maritd gatus, and a summary of the company’s
policy regarding the provision of credit history based upon the credit
history of a customer’s former spouse;

(N) notice of any special services such as readers or
notices in Braille, if available, and the telephone number of the text

of this title (relating to Telephone Utilities), the utility shal provide

telephone for the deaf at the commission; and

a printed statement on the hill, or a billing insert identifying the lo-
cation of the information in paragraph (5) of this subsection. The
statement shall be published every six months.

(3) The information shal be written in plain, non-

(O) how customers with physica disabilities, and
those who care for them, can identify themselves to the utility so
that specia action can be taken to appropriately inform these persons
of their rights.

technical language.

(4) The information shall be provided in English and
Spanish; however, a utility is exempt from the Spanish language
reguirement if 10% or fewer of its customers are exclusively Spanish-
speaking. If the utility is exempt from the Spanish language
reguirement, it shall notify all customers through a statement in both
English and Spanish, in the packet, that the information is available
in Spanish from the utility, both by mail and at the utility’s offices.

(5 Theinformation packet shal include al of the foll ow-

(A) the customer’ sright to information about rates and

services and the customer’ s right to inspect or obtain at reproduction
cost a copy of the applicable tariffs and service rules,

(B) the utility’s credit requirements and the circum-
stances under which a deposit or an additional deposit may be re-
quired, how a deposit is calculated, the interest paid on deposits, and
the time frame and reguirement for return of the deposit to the cus-
tomer;

(C) the time dlowed to pay outstanding hills;
(D) grounds for suspension and/or disconnection of

service;

(E) the steps that must be taken before a utility may
suspend and/or disconnect service;

(F) the deps for resolving billing disputes with the
utility and how disputes affect suspension and/or disconnection of
service;

(G) information on aternative payment plans offered
by the utility, including, but not limited to, payment arrangements
and deferred payment plans, as well as a gatement that a customer
has the right to request these dternative payment plans,

(H) the steps necessary to have service restored and/
or reconnected after involuntary suspension or disconnection;

(1) the availability of prepaid loca telephone service;

(J) the customer’s right to a file a complaint with the
utility, the procedures for a supervisory review, and right to file a
complaint with the commission regarding any matter concerning the
utility’s service. The commission’s address and telephone number
shall accompany this information;

(K) the hours, addresses, and telephone numbers of
utility offices where bills may be paid and information may be
obtained;

(L) a toll-free telephone number or the equivalent
(such as WATS or collect calls) where customers may cal to report
service problems or make hilling inquiries.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818009

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 936-7308

¢ ¢ ¢

Subchapter L. Wholesale Market Provisions
16 TAC §26.271

The Public Utility Commission of Texas (commission) proposes
new 826.271 relating to Expanded Interconnection. The pro-
posed section will replace §23.92 of this title (relating to Ex-
panded Interconnection). The Public Utility Regulatory Act
860.141 requires that the commission adopt rules for expanded
interconnection. Project Number 17709 has been assigned to
this proceeding.

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganiz-
ing its current substantive rules located in 16 Texas Adminis-
trative Code (TAC) Chapter 23 to (1) satisfy the requirements
of Section 167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
Chapter 26 has been established for all commission substan-
tive rules applicable to telecommunications service providers.
The duplicative sections of Chapter 23 will be proposed for re-
peal as each new section is proposed for publication in the new
chapter.

General changes to rule language:
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The proposed new section reflects different section, subsec-
tion, and paragraph designations due to the reorganization of
the rules. Some text has been proposed for deletion as unnec-
essary in the new section because the dates and requirements
in the text no longer apply due to the passage of time and/or
fulfillment of the requirements. The Texas Register will publish
this section as all new text. Persons who desire a copy of the
proposed new section as it reflects changes to existing section
§23.92 may obtain a redlined version from the commission’s
Central Records under Project Number 17709.

Other changes specific to each section:

Proposed new 826.271 does not include §23.92(b) concerning
definitions. The definitions in §23.92(b) have been moved
to 8§26.5 of this title (relating to Definitions). In addition,
§26.271 does not include 823.92(j)(2), which references an
initial implementation date for the existing §23.92.

Proposed new 826.271 does not include the references
to specific dates contained in §23.92(c)(4)(A) - (B) and
§23.92(d)(2)(E), which are no longer needed to establish an
initial timeline.

Proposed new 826.271(b)(2),(3), (5); (c)(1),(2); (e), (f) and (9)-
(i) contain capitalization changes to their captions. Section
26.271(b)(2)(A) contains an updated reference to the definition
rule, and subparagraphs (b)(4)(B) and (c)(2)(E) contain minor
wording changes. Proposed new §26.271(d)-(f) and (i) all con-
tain updated references to §26.271 subsections, and §26.271(d)
spells out "Federal Communications Commission."

Martin Wilson, assistant general counsel, has determined that
for each year of the first five-year period the proposed section
is in effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the section.

Mr. Wilson has determined that for each year of the first five
years the proposed section is in effect the public benefit an-
ticipated as a result of enforcing the section will be continued
growth in competition that should increase incentives for effi-
ciency, encourage deployment of new technologies that facili-
tate innovative service offerings, and reduce prices for services
available from both the local exchange companies (LECs) and
alternative providers. It should also improve LEC responsive-
ness to customers in the provision of existing services and in-
crease choices available to access customers who value re-
dundancy and route diversity. There will be some effect on
both large and small businesses resulting from increased com-
petition in affected telecommunications markets. There is no
anticipated economic cost to persons who are required to com-
ply with the section as proposed.

Mr. Wilson also has determined that for each year of the first five
years the proposed section is in effect there will be no impact
on employment in the geographic area affected by implementing
the requirements of the section.

Comments on the proposed section (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
N. Congress Avenue, P.O. Box 13326, Austin, Texas 78711-
3326, within 30 days after publication. The commission invites
specific comments regarding the costs associated with, and
benefits that will be gained by, implementation of the proposed
section. The commission will consider the costs and benefits in
deciding whether to adopt the section. The commission also in-
vites specific comments regarding the Section 167 requirement
as to whether the reason for adopting §23.92 continues to exist

in corresponding §26.271. All comments should refer to Project
Number 17709-826.271 relating to Expanded Interconnection.

This new section is proposed under the Public Utility Regulatory
Act, Texas Utilities Code Annotated 8§14.002 (Vernon 1998)
(PURA), which provides the Public Utility Commission with the
authority to make and enforce rules reasonably required in
the exercise of its powers and jurisdiction; and specifically,
PURA 8§60.141 which requires the commission to adopt rules
for expanded interconnection that are consistent with rules
and regulations of the Federal Communications Commission
relating to expanded interconnection, treat intrastate private
line services as special access service, and provide that an
incumbent local exchange company is required to provide
expanded interconnection to another local exchange company,
the second local exchange company shall in a similar manner
provide expanded interconnection to the first company.

Cross Index to Statutes: Public Utility Regulatory Act §14.002
and §60.141.

§26.271. Expanded Interconnection.

(8 Applicability. Unless the context clearly indicates other-
wise, the provisions relating to expanded interconnection for special
access and/or private line services in this section apply to each carrier
that is dominant with respect to special access services and that has
interstate tariffs in effect that provide for expanded interconnection
for specia access services. Similarly, unless the context clearly indi-
cates otherwise, the provisions relating to expanded interconnection
for switched trangport services in this section apply to each carrier
that is dominant with respect to switched transport services and that
has interstate tariffs in effect that provide for expanded interconnec-
tion for switched transport services. A carrier that is dominant with
respect to local exchange telephone service is, by definition, dso
dominant with respect to switched transport services.

(b) Expanded interconnection for specia access and private
line services.

(1) Expanded interconnection for DS1 and DS3 special
access services, and special access services for which interstate
expanded interconnection has been granted. Each dominant carrier
that is subject to this section shall offer expanded interconnection as
specified in this subsection for the services listed in subparagraphs
(A) - (C) of this paragraph. The dominant carrier shall offer expanded
interconnection for these services at the same locations, in the same
manner, and, except for price, under the same terms and conditions
as it offers expanded interconnection for interstate special access
services, unless ordered otherwise by the commission. This paragraph
applies to the following intrastate special access services:

(A) special access DS,
(B) special access DS3; and

(C) special access services for which interstate ex-
panded interconnection has been granted.

(2) Expanded interconnection for all special access and
private line services. Each dominant carrier that is subject to this
section shall offer expanded interconnection as specified in this
subsection for the services listed in subparagraphs (A) - (B) of this
paragraph. The dominant carrier shall offer expanded interconnection
for these services at the same locations, in the same manner, and,
except for price, under the same terms and conditions as it offers
expanded interconnection for interstate special access services, unless
ordered otherwise by the commission. This paragraph applies to the
following intrastate services:
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(A) al private line services, as that term is defined in

offer expanded interconnection as specified in this subsection for al

§26.5 of thistitle (relating to Definitions); and
(B) all special access services.

(3) Tariff provisions.

(A) Each dominant carrier that is subject to this section
shall file tariff revisions to unbundle each service for which expanded

switched transport services at the same locations, in the same manner,
and except for price, under the same terms and conditions as it offers
expanded interconnection for interstate switched transport services,
unless ordered otherwise by the commission.

(2) Tariff provisons and implementation. Each dominant
carrier that is subject to this section shall file tariffs to establish

interconnection shall be offered and to remove any resale or sharing

connection charges for the use of equipment and facilities that are

restrictions for each such service. As used in this subparagraph,

associated with offerings of expanded interconnection under this

to unbundle means to make available, on an unrestricted basis, the

subsection.

individua rate elements necessary to provide a special access service
or a private line service.

(B) Each dominant carrier that is subject to this section

(A) Unless ordered otherwise by the commission, the
definitions of such connection charges and the regulations governing
their application shall be the same as those contained in the carrier’s

shall file tariffs to establish connection charges for the use of

interstate expanded interconnection tariffs.

equipment and facilitiesthat are associated with offerings of expanded
interconnection under this subsection. Unless ordered otherwise by
the commission, the definitions of such connection charges and the
regulations governing their application shall be the same as those
contained in the carrier's interstate expanded interconnection tariffs.
The dominant carrier shal not impose a separate charge or rate
element that is not included in its intergtate tariffs for interconnection
for special access services. The dominant carrier shall not impose
a separate charge or rate dement for interconnection for private line

(B) Absent additiona costs, the dominant carrier shall
impose a single charge when the same facilities are used to provide
expanded interconnection for both special access and switched trans-
port services. If additiona facilities are used, the dominant carrier
may assess additional cost-based connection charge subelements for
the use of such additional fecilities.

(C) The dominant carrier shall not impose a separate
charge or rate element that is not included in its interstate tariffs for

servicesthat is not included inits tariffs for interconnection for special

interconnection for switched transport services.

ACCESS Services.

(4) Implementation. All dominant carriers subject to this

(D) A dominant carrier shal apply nonrecurring re-
configuration charges in a neutral manner to customers of either the

section shall file tariff amendments in compliance with paragraph (3)

interconnector or dominant carrier unless justified by specific iden-

of this subsection.

(A) Initia filing to implement paragraph (1) of this
subsection. A dominant carrier shall file initial tariff amendments to
implement the provisions of paragraph (1) of this subsection within
60 days of being declared a dominant carrier.

(B) Initid filing to implement paragraph (2) of this
subsection. A dominant carrier shall file initial tariff amendments to
implement the provisions of paragraph (2) of this subsection within
60 days of being declared a dominant carrier.

(C) Initid filings in compliance with this subsection
shall be filed pursuant to §23.26 of this title (relating to New and
Experimental Services). Initial tariff amendments filed in compliance
with this subsection shal be filed pursuant to §23.26; provided,
however, the provisions of §23.26(c)(6) shall not apply with respect
to rates proposed in compliance with paragraph (3)(A) or (B) of this
subsection if the dominant carrier proposes rates that are the same as
the rates in effect for the carrier's interstate provision of the same,
equivalent or substitutable service. Tariff revisions filed pursuant to

tifiable cost differences. In addition, any differences between the
charges applicable when a customer shifts to an interconnector’s ser-
vice and those applicable when a customer reconfigures its service
with the dominant carrier must be cost-based.

(E) A dominant carrier shal file initial tariffs to
implement the provisions of this subsection within 60 days of being
declared a dominant carrier.

(F) Initial tariff filings in compliance with this subsec-
tion shall be filed pursuant to the provisions of §23.26; provided,
however the provisions of §23.26(c)(6) shall not apply with respect
to rates proposed in compliance with subparagraph (A) - (E) of this
paragraph if the dominant carrier proposes rates that are the same as
the rates in effect for the carrier's interstate provision of the same,
equivalent or substitutable service. Tariff revisions filed pursuant to
this subsection shall not be combined in a single application with any
other tariff revision.

(G) A dominant carrier shall make, within 15 days
of the effective date of an interstate tariff providing for expanded

this subsection shall not be combined in a single application with any

interconnection, such additiond tariff filings as are required to remain

other tariff revision.

(D) Additional filings. A dominant carrier shall make,
within 15 days of the effective date of an interstate tariff providing for
expanded interconnection, such additional tariff filings as are required
to remain in compliance with this subsection. The proposed effective

in compliance with this subsection. The proposed effective date for
such additional tariff filings shall be not later than 60 days ater the
filing date, unless suspended.

(d) Waivers. A dominant carrier may seek a waiver from
the requirements of subsections (b) and (c) of this section a a

date of such additional tariff filings shall be not later than 60 days

location where the opportunity for the application of an Federal

after the filing date, unless suspended.

(5) Customer specific contracts. This subsection does not
require the unbundling or removal of resale prohibitions in customer
specific contracts in effect on or before February 22, 1994.

(c) Expanded interconnection for switched transport services.

(1) Expanded interconnection for all switched transport

Communications Commission (FCC) waiver does not exist. The
request shall be granted if the presiding officer of the commission
finds that the dominant carrier has demonstrated that it is not feasible
to provide interconnection at a specific location due to lack of space.

(e) Voluntary agreements. A dominant carrier and one
or more interconnectors may agree to alternative interconnection
arrangements at a specific location that are different from those

services. Each dominant carrier that is subject to this section shall

required by subsections (b) and/or (c) of this section, provided
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such arrangements are tariffed and made generally available for
that location. Any such agreement shall not modify the dominant
carrier’ s obligations under subsections (b) and (c) with respect to any
other interconnector that does not elect to subscribe to the voluntary

arrangement.

(f) Bona fide requests. If a dominant carrier would be
required to provide expanded interconnection for interstate special
access or switched transport services at a particular location upon
receipt of a bona fide request for such interstate interconnection, the
dominant carrier shall provide interconnection for intrastate services
as required by subsections (b) and (c) of this section upon receipt of
a bona fide request for such intrastate interconnection at any location
not covered by its interstate tariffs, subject only to the same conditions
and exceptions that would be applicable to a bona fide request for
interconnection for interstate services.

(g9) Utilization of collocation space. A dominant carrier shall
permit an interconnector to use the same collocation space for both
interstate and intrastate interconnection services.

(h) Utilization of facilities. A dominant carrier shall permit
an interconnector to use the same facilities for both interstate and
intrastate switched access traffic.

(i) Reciproca expanded interconnection. An incumbent local
exchange carrier is required to provide expanded interconnection
to another loca exchange carrier pursuant to the requirements of
subsections (b) and (¢) of this section only if the second local
exchange carrier agrees to provide expanded interconnection, in a
like manner, to the incumbent local exchange carrier.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817932

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 936-7308

¢ ¢ ¢

Part Ill. Texas Alcoholic Beverage Com-

mission
Chapter 45. Marketing Practices

Subchapter D. Advertising and Promotion-All
Beverages
16 TAC §45.100

The Alcoholic Beverage Commission proposes a new rule,
845.100, concerning advertising and promotional activities by
industry members at publicly owned entertainment venues. The
rule is proposed to clarify when industry members may engage
in promotional activities without violating various provisions
of the Alcoholic Beverage Code regulating the relationship
between the retail, wholesale and manufacturing tiers of the
alcoholic beverage industry.

Lou Bright, General Counsel, has determined that for the first
five year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
the rule.

Mr. Bright has determined that the public will benefit from
this rule in that members of the alcoholic beverage industry
will have greater ability to advertise and promote products at
public venues. There is no anticipated costs to owners of small
businesses or to persons required to comply with this rule.

Comments should be submitted to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P. O. Box 13127, Austin,
Texas 78711

This rule is imposed under Alcoholic Beverage Code, 85.31,
which provides the Alcoholic Beverage Commission with au-
thority to prescribe and publish rules necessary to carry out the
provisions of the Alcoholic Beverage Code.

Cross Reference: Alcoholic Beverage Code, §8102.01, 102.04,
102.07,102.12, 102.13, 102.15, 102.16, 108.05 and 108.06 are
affected by this rule.

8§45.100. Advertising and Promotion in Public Entertainment Facil-
ities.

(8 This rule relates to §8102.07(a)(2), (6), (8), 102.12,
102.15, 108.05 and 108.06 of the Alcoholic Beverage Code.

(b) Members of the manufacturing and wholesae tiers
may advertise, promote and sponsor entertainment events at public
entertainment facilities, provided that acoholic beverages sold or
served at such facilities may only be furnished by an independent
concessionaire. However, no advertising materials or signs provided
by members of the manufacturing or wholesale tiers may be placed
in the concessionaire’s fixed service areas from which alcoholic
beverages are served or sold, or any areaimmediately adjacent thereto
except as otherwise provided by the rules of the commission.

() _Public entertainment fecilities, for purposes of this
rule, are defined as any arena, stadium, amphitheatre, auditorium,
theater or civic center which is primarily designed and used for live
artistic, theatrical, cultural, educational, charitable, musical, sporting
or entertainment events. This definition shall not include fecilities the
primary purpose of which is the sale of food or acohalic beverages.

(d) Independent concessionaire, for purposes of this rule,
means a licensed or permitted member of the retail tier who:

(1) receives no direct or indirect monetary benefit from
advertising or sponsorship revenues generated by operation of the
facility; and

(20 has no right or authority to control, directly or
indirectly, any programming or booking decision at the facility; and

(3) _is not subject to the direction or control, directly or
indirectly, of the facility owner, operator, event producer, or any upper
tier member of the dcohalic beverage industry as to the quantities or
brands of acoholic beverages bought and sold by the retailer.

(e) All advertising, promotional, sponsorship and concession
agreements made by members of the acoholic beverage industry
pursuant to this rule and executed after the effective date of this rule
shall:

(1) within thirty days of execution, be filed with the office
of the commission having jurisdiction over the facility; and
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(2) contain an affirmative provision disavowing the right
of any party to engage in the conduct prohibited by paragraph (d)(3)
of this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 24,
1998.

TRD-9817945

Doyne Bailey

Administrator

Alcoholic Beverage Commission

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 206-3204

¢ ¢ +
Part VIIl. Texas Racing Commission
Chapter 309. Operation of Racetracks

Subchapter B. Horse Racetracks

Division 4. Operations
16 TAC §309.199

The Texas Racing Commission proposes an amendment to
§309.199 concerning the purse account. The amendment was
presented to the commission as a rulemaking petition by the
Texas Horsemen’s Partnership, LLP, the officially recognized
horsemen’s organization in this state. According to the petition,
the amendment relates to and clarifies the distribution of the
purse money accrued at horse racetracks which do not conduct
live races for an extended period of time.

Roselyn Marcus, General Counsel for the Texas Racing Com-
mission, has determined, based on the petition, that for the first
five-year period the amendment is in effect there will be no fiscal
implications for state or local government as a result of enforc-
ing the proposal.

Ms. Marcus has also determined, based on the petition, that
for each of the first five years the amendment is in effect the
public benefit anticipated as a result of enforcing the proposal
will be that when an association fails to run live races during
any calendar year, the funds in the respective breed’s purse
accounts will be adequately protected and properly distributed.
There will be no fiscal implications for small businesses. There
is no anticipated economic cost to an individual required to
comply with the amendment as proposed. There may be
positive fiscal implications for the state’s horse owners and
trainers who receive the funds from the purse account; the
exact amount of the gain cannot be determined at this time.
The proposal has no effect on the state’s agricultural, horse
breeding, horse training, greyhound breeding, or greyhound
training industries.

Comments on the proposal may be submitted on or before
January 11, 1999, to Roselyn Marcus, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering

the Texas Racing Act; 83.22, which authorizes the Commission
to adopt rules relating to the horsemen’s account; and §6.06,
which authorizes the Commission to adopt rules on all matters
relating to the operation of racetracks.

The proposed amendment implements Texas Civil Statutes,
Article 179e.

8309.199. Purse Accounts.

(@) All money required to be set aside for purses, whether
from wagering on live races or on simulcast wagering, are trust
funds held by an association as custodial trustee for the benefit of
horsemen. No more than three business days after the end of each
week’s wagering, the association shall deposit the amount set aside
for purses into purse accounts maintained by breed by the horsemen’s
organization in one or more federally grivately insured depositories.

(b) (No change.)

(c) If an association fails to run live races during aajendar
year [12-menth period], all money in the espective breed's purse
account nay, d the discretion of the horsemen’s organization [shali]
be dstributed as follows. [paid to the horsemen running in the last
live meet conducted by the association in a pro rata amount based on
the published condition book(s) for that meet.]

(1) first, payment of earned but unpaid purses; and

(2) second, subject to the approva of the horsemen’s
organization, transfer after the above mentioned calendar year period
of the balance in the respective breed's purse account to the respective
breed’s purse account for one or more other association.

(d) If an association ceases a live race meet before completion
of the live race dates granted by the commission, the funds in and due
the respective breed's purse account shall be distributed as follows:

(1)-(2) (No change.)

(3) third, subject to the approval of the horsemen’s
organization, transfer within 120 days after cessation of live racing of
the balance in theespective breed’s purse account tohe respective
breed’s purse account for one or more other associations.

(e)-(f) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 25,
1998.

TRD-9817995

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Proposed date of adoption: January 15, 1999

For further information, please call: (512) 833-6699

. . .
Chapter 319. Veterinary Practices and Drug Test-
ing
Subchapter B. Treatment of Horse
16 TAC §319.11

The Texas Racing Commission proposes an amendment to
§319.111 concerning the bleeder and furosemide (Lasix) pro-
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gram. The amendment modifies the time within which a trainer
of a horse must request that the horse be admitted to the
furosemide (Lasix) program. The amendment allows the stew-
ards the flexibility to authorize a late filing if in the best interest
of the patrons and the horse.

Roselyn Marcus, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the
amendment is in effect there will be no fiscal implications for
state or local government as a result of enforcing the proposal.

Ms. Marcus has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that pari-mutuel
horse racing will be safe for the race horses and the partici-
pants and the patrons will have the most accurate information
concerning the race horses. There will be no fiscal implications
for small businesses. There is no anticipated economic cost to
an individual required to comply with the amendment as pro-
posed. The proposal has no effect on the state’s agricultural,
horse breeding, horse training, greyhound breeding, or grey-
hound training industries.

Comments on the proposal may be submitted on or before
January 11, 1999, to Roselyn Marcus, General Counsel for
the Texas Racing Commission, P.O. Box 12080, Austin, Texas
78711-2080.

The amendment is proposed under the Texas Civil Statutes,
Article 179e, §3.02, which authorize the Commission to adopt
rules for conducting racing with wagering and for administering
the Texas Racing Act; 86.06, which authorizes the Commission
to adopt rules on all matters relating to the operation of
racetracks; and 8§3.16, which authorizes the Commission to
adopt rules to prohibit the illegal influencing of the outcome of
arace.

The proposed amendment implements Texas Civil Statutes,
Article 179e.

§319.111. Bleeders and Furosemide (Lasix) Program.
(@ (No change.)
(b) Admission to Furosemide (Lasix) Program.
(1) (No change.)

(2) The trainer of a horse that was certified as a bleede
in another pari-mutuel racing jurisdiction and who competed with
furosemide (Lasix) in its most recent start out-of-state is required t
request the horse’s admission to the furosemide (Lasix) program. T
trainer must provide documentation satisfactory to the commissi
veterinarian that the horse was certified as a bleeder in anoth

Texas Racing Commission
Proposed date of adoption: January 15, 1999
For further information, please call: (512) 833-6699

¢ ¢ ¢
TITLE 19. EDUCATION

Part Il. Texas Education Agency

Chapter 161.
Advisory Committees
19 TAC §161.1003

The Texas Education Agency (TEA) proposes an amendment
to 8161.1003, concerning advisory committees. The section
provides a list of public education advisory committees in effect.
The proposed amendment is necessary to conform to the
Texas Education Code, TEA operating procedures, and the
Comptroller of Public Accounts approval of the TEA advisory
committee list.

The proposed amendment adds the Task Force on Adult Edu-
cation Accountability, Charter School Proposal Evaluation Com-
mittee, and Computer Network Study Project to the list of
TEA advisory committees. The proposed amendment also re-
moves the Essential Knowledge and Skills Review Committee,
Statewide Site-Based Decision Making Committee, and Com-
mittee on Teacher Appraisal/Assessment from the list. In ad-
dition, two small technical corrections are proposed to change
the title of 19 TAC Chapter 161 to "Commissioner’s Rules Con-
cerning Advisory Committees" and remove "Subchapter AA."
Sections 161.1001-161.1003 do not need to be organized un-
der a subchapter.

Mr. Virgil E. Flathouse, chief of staff, has determined that for
the first five-year period the section is in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section.

Mr. Flathouse and Criss Cloudt, associate commissioner for
policy planning and research, have determined that for each
year of the first five years the section is in effect the public
benefit anticipated as a result of enforcing the section will be
an avenue for educators, parents, and the general public to
dvise the commissioner of education and members of the

State Board of Education on a wide range of educational policy

Qssues. There will not be an effect on small businesses. There
r\% no anticipated economic cost to persons who are required to

;&romply with the proposed section.

jurisdiction. The request that the horse be admitted to the furosemideéomments on the proposal may be submitted in writing to Criss

(Lasix) program must be filed before the horseritered [starts] in its
next race. e stewards may authorize a late filing if they determine
it isin the best interest of the patrons and the horse.

(c)-(g) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 25,
1998.

TRD-9817994

Paula C. Flowerday

Executive Secretary

Cloudt, Policy Planning and Research, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 463-9701. Comments may
also be submitted electronically to: rules@tmail.tea.state.tx.us
or faxed to (512) 475-3499. All requests for a public hearing
on the proposed section submitted under the Administrative
Procedure Act must be received by the commissioner of
education not more than 15 calendar days after notice of a
proposed change in the section has been published in the Texas
Register.

The amendment is proposed under the Texas Education Code,
§7.055(b)(11), which authorizes the commissioner of education
to appoint advisory committees, in accordance with Govern-
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Part VII. State Board for Educator Certifi-

cation

ment Code, Chapter 2110, as necessary to advise the commis-
sioner in carrying out the duties of the Texas Education Agency.

The proposed amendment implements the Texas Education . .
Code, §7.055(b)(11). Chapter 230. Professional Educator Preparation

§161.1003. and Certification
The following public education advisory committees are in effect: Subchapter M. Certification of Educators in Gen-
(1) Task Force on Adult Education Accountability; eral
(2 [(B)] Committee of Practitioners for Career and
Technology Education; 19 TAC §230.414
. . (Editor's note: The text of the following section proposed for repeal
(3) _Charter School Proposdl Evaluation Commities, will not be published. The section may be examined in the offices

(4) [(2)] Comprehensive System of Personnel Develop-of the State Board of Educator Certification or in the Texas Register
ment Leadership Council; office, Room 245, James Earl Rudder Building, 1019 Brazos Street,

Advisory Committees.

(5 Computer Network Study Project;

(7) [(4)] Educational Technology Advisory Committee;
(8) [(5)] [Fexas] Environmental Education Advisory
Committee;

Austin.)

The State Board for Educator Certification (SBEC) proposes
the repeal of §230.414, concerning Certificates for Persons with
Criminal Backgrounds. The rule is being repealed because it is
being moved with minor revisions to proposed new Chapter 249
for inclusion with the general disciplinary rules. New chapter
249 is concurrently being proposed in this issue of the Texas

[(6) SBOE Texas Essential Knowledge and Skills Review Register.

Committee]

(9) [6H] Commissioner’s Advisory Council on the Edu-
cation of Gifted Students;

(10) [(8)] Academics 2000 State Panel;

(11) [(9)] HIV Program Review Panel,

(12) [(26)] Policy Committee on Public Education Infor-
mation;

(13) [(21)] State Parent Advisory Council for Migrant
Education;

(14) [(22)] Investment Advisory Committee on the Per-

manent School Fund;
- [ . . .. ki .
Committee;}

(15) [(24)] Continuing Advisory Committee for Special
Education;

[(15) Committee on Teacher Appraisal/Assessment;]

(16) State Textbook Committees; and

(17) Title I, Committee of Practitioners.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818002

Criss Cloudt

Associate Commissioner, Policy Planning and Research

Texas Education Agency

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 463-9701

¢ ¢ ¢

Pamela B. Tackett, Executive Director, State Board for Educator
Certification, has determined that for the first five-year period
the rule is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
rule.

Ms. Tackett also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be updated rules and
regulations that will be part of a comprehensive scheme for
enforcing standards of conduct of educators and others under
the agency’s jurisdiction. There will be no effect on small
businesses. There are no anticipated economic costs to
persons who are required to comply with the rule as proposed.

Comments on the proposal may be submitted to Dan Junell,
General Counsel, State Board for Educator Certification, 1001
Trinity Street, Austin, Texas, 78701-2603.

The repeal is proposed under the Texas Education Code (TEC),
§821.041(b)(2) and (4), 21.044, 21.048, 21.050, and 22.082,
which require the State Board for Educator Certification to
propose rules that establish the academic, internship, and
examination requirements for all candidates for certification;
specify the classes of certificates offered; and to obtain all
criminal history information that relates to an applicant for
certification.

No other statutes, articles or codes are affected by the proposed
repeal.

§230.414. Certificates for Persons with Criminal Backgrounds.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818031

Pamela B. Tackett

Executive Director

State Board for Educator Certification

23 TexReg 12602 December 11, 1998 Texas Register



Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

¢ ¢ ¢

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the State Board for Educator Certification or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,

Subchapter U.  Assignment of Public School Per-Austin.)

sonnel
19 TAC §230.601

The State Board for Educator Certification (SBEC) proposes
an amendment to §230.601, concerning Assignment of Public
School Personnel. The amendments establish assignment cri-
teria for newly-approved courses based on the Texas Essential
Knowledge and Skills (TEKS).

Pamela B. Tackett, Executive Director, State Board for Educator
Certification, has determined that for the first five-year period
the rule is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
rule.

Ms. Tackett also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be school district personnel
who are appropriately certified and have the necessary skills
and knowledge for the assignment can more effectively educate
students. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule as proposed.

Comments on the proposal may be submitted to Mary Charley,
Certification Official, State Board for Educator Certification,
1001 Trinity Street, Austin, Texas, 78701-2603.

The amendment is proposed under the Texas Education Code
(TEC), 8§21.041(b)(2) which requires the State Board for Edu-
cator Certification to propose rules that specify the classes of
certificates to be offered.

No other statutes, articles or codes are affected by the proposed
amendment.

§230.601. Assignment of Public School Personnel.
(a@)-(e) (No change.)

The State Board for Educator Certification (SBEC) proposes the
repeal of §230.611, concerning Standards for Management and
Leadership Development for Administrators. The rule is being
repealed because it is no longer necessary. 19 TAC Chapter
232, Subchapter R, relating to Certificate Renewal and Contin-
uing Education Requirements, will satisfy the requirements of
the Texas Education Code (TEC), §21.041(9) and §21.054 re-
lating to continuing education requirements.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification, has determined that for the first five-year period
the rule is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
rule.

Ms. Tackett also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be that the new rules governing
certificate renewal and continuing professional education will be
implemented and old rules eliminated. There will be no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the rule as proposed.

Comments on the proposal may be submitted to Stephanie
A. Korcheck, Director of Policy and Planning, State Board for
Educator Certification, 1001 Trinity Street, Austin, Texas, 78701-
2603.

The repeal is proposed under the Texas Education Code (TEC),
§21.041(b)(9) which requires the Board to provide for continuing
education requirements.

No other statutes, articles or codes are affected by the proposed
repeal.

§230.611. Standards for Management and Leadership Development

for Administrators.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s

(f) A public school employee must have the appropriatelegal authority to adopt.

credentials for his or her current assignment specified in the chart,g

iled with the Office of the Secretary of State, on November 30,

in this section, unless the appropriate permit has been issued undggqg

Subchapter Q of this chapter.
Figure: 19 TAC 230.601(f)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818032

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

. . ¢+
Subchapter V.
19 TAC §230.611

Induction for Beginning Teachers

TRD-9818033

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

¢ ¢ ¢

Chapter 241. Principal Certificate

19 TAC 8§88241.1, 241.5, 241.10, 241.15, 241.20, 241.25,
241.30, 241.35, 241.40

The State Board for Educator Certification (SBEC) proposes
new 8§8241.1, 241.5, 241.10, 241.15, 241.20, 241.25, 241.30,
241.35 and 241.40, concerning Principal Certificate. The new
rules focus on defining seven specific standards with accom-
panying knowledge and skills, rather than specific coursework
requirements. The Standard Principal Certificate would be-
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come the appropriate certificate under Texas Education Code
§21.003(a) to be employed as a principal or assistant principal.
In addition to identifying the standards, the new rules contain
language addressing requirements for admission to a principal
preparation program, specific activities that must occur during
preparation, requirements to receive the Provisional and Stan-
dard Principal Certificates, and renewal requirements.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification, has determined that for the first five-year period
the rules are in effect there may be fiscal implications for state
or local government as a result of enforcing or administering
the rules. There may be a cost to educator preparation
programs to modify their programs to meet the new standards.
Candidates for principal certification would be responsible for
paying the costs of the certification exams. The costs of the
required individual assessment and continuing education would
be incurred by the individual certificate holder and/or school
district. The individual will pay a renewal fee to offset the cost
to the SBEC of developing and implementing procedures to
verify compliance with renewal requirements and to approve the
individual assessments. Candidates for the Principal Certificate
would pay the cost of the certification exams. The SBEC
would pay the cost of notifying the Board of Trustees regarding
whether their principal has decided to voluntarily comply with
renewal requirements. The SBEC would incur the cost of a
mechanism for principals to submit whether they met continuing
education requirements (if required to do so) to SBEC as well
as a mechanism for whether beginning superintendents and
principals have complied with mentor and first-year professional
development requirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be that a consistent
format between the superintendent and the principal standards
will benefit all areas of SBEC and the profession in creating
standards that are similar to leadership but also unique to
each level. In the future preparation programs, certification
exams, and continuing education and principals will be based
on standards developed by Texas principals. Students will
benefit from principals and assistant principals who possess
and continually update the knowledge base and skills that are
essential to success as a campus leader.

Comments on the proposal may be submitted to Stephanie
A. Korcheck, Director of Policy and Planning, State Board for
Educator Certification, 1001 Trinity Street, Austin, Texas, 78701-
2603.

The new sections are proposed under the Texas Education
Code (TEC), Chapter 21, Subchapter B. TEC §21.040(4) re-
quires the Board to appoint for each class of educator cer-
tificate an advisory committee composed of members of that
class to recommend standards for that class to the Board. TEC
§21.041(b)(2)-(4) requires the Board to specify the classes of
certificates to be issued, specify the period of validity for each
class of educator certificate, and specify requirements for the is-
suance and renewal of an educator certificate. TEC §21.046(b)
requires that the qualifications for certification of a principal
must: allow an outstanding teacher to qualify by substituting
approved experience and professional training for part of the
educational experience; provide that supervised and approved
on-the-job experience must be accepted in lieu of classroom
hours; and emphasize instructional leadership; administration,
supervision, and communication skills; curriculum and instruc-

tion management; performance evaluation; and organization
and fiscal management. TEC 8§21.046(c) requires the Board
to ensure that each candidate for certification as a principal is
of the highest caliber and multilevel screening processes, val-
idated comprehensive assessment programs, and flexible in-
ternships with successful mentors exist to determine whether a
candidate for certification as a principal possesses the essen-
tial knowledge, skills, and leadership capabilities necessary for
success. TEC 821.046(d) requires the Board to consider the
knowledge, skills, and proficiencies for principals as developed
by relevant national organizations and the State Board of Edu-
cation. TEC 821.054(a) requires the Board to establish a pro-
cess for identifying continuing education courses and programs
that fulfill continuing education requirements. TEC §21.054(b)
requires that continuing education for principals be based on
an individual assessment of the knowledge, skills, and profi-
ciencies necessary to perform successfully as a principal; an
individualized professional growth plan shall be developed as a
result of the assessment; assessment results and the growth
plan may only be released with the approval of the principal
assessed and be used for professional growth purposes; and
each certified principal shall participate in the assessment pro-
cess at least once every five years.

No other statutes, articles or codes are affected by the proposed
new rules.

§241.1. General Provisions.

(8 Due to the critical role the principal plays in campus
effectiveness and student achievement, and consistent with the Texas
Education Code (TEC) §21.046(c), the rules adopted by the State
Board for Educator Certification will ensure that each candidate for
the Principal Certificate is of the highest caliber and possesses the
knowledge and skills necessary for success.

(b) As required by TEC §21.046(b)(1)-(6), the dtandards
identified in §241.15 of this title (relating to Standards for the Prin-
cipa Certificate) emphasize instructional leadership; administration,
supervision, and communication skills; curriculum and instruction
management; performance evaluation; organization; and fiscd man-

agement.

(c) Each individua serving as a principal or assistant prin-
cipd is expected to actively participate in professional development
activities to continually update his or her knowledge and skills. Cur-
rency in best practices and research as related to both campus lead-
ership and student learning is essential.

(d) The Principal Certificate shal be the appropriate certifi-
cate for employment as an assistant principal or principa, pursuant

to TEC §21.003(a).
§241.5. Minimum Reguirements for Admission to a Principal Prepa-

ration Program.
(8 Prior to admission to a preparation program leading to
the Principal Certificate, an individual must:

(1) hold a baccalaureate degree from an accredited insti-
tution of higher education;

(2) demonstrate an acceptable combination of ascore on a
nationally-normed assessment and grade point average, as determined
by the preparation program; and

(3) successfully resolve any criminal history, as defined
by §249.23 of this title (relating to Crimina Background).

(b) Preparation programs may adopt reguirements for admis-
sion in addition to those required in subsection (a) of this section.
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(c) Each preparation program must develop and implement
specific criteria and procedures that alow admitted individuals to

(3) utilize strategies to ensure the devel opment of collegial
relationships and effective collaboration of campus staff.

substitute experience and/or professiona training directly related to
the gandards identified in §241.15 of this title (relating to Standards
for the Principal Certificate) for part of the preparation requirements.

§241.10. Preparation Reguirements.

(a) After completion of one-third of the preparation program,
the individual must complete a program-approved screening instru-
ment based on the ¢andards identified in §241.15 of thistitle (relating
to Standards for the Principal Certificate) and devise a corresponding
professiona development plan.

(b) Structured, field-based training must be focused on actual
experiences with each of the standards identified in §241.15 of this
title to include:

(1) experiences at diverse types of campuses, and

(2) development and implementation of an action research
plan for change based on a need linked to a campus improvement

plan.
§241.15. Sandards for the Principal Certificate.

(8 The knowledge and skills identified in this section must
be used by educator preparation programs in the development of
curricula and coursework and will be used by the State Board for
Educator Certification as the basis for developing the assessments

(4) respond appropriately to the diverse needs of individ-
uas within the community in shaping the campus culture.

(5) utilize emerging issues, trends, demographic data,
knowledge of systems, campus climate inventories, student learning
data, and other information to develop a campus vision and plan to
implement the vision.

(6) facilitate the collaborative development of a shared
campus vision that focuses on teaching and learning.

(7) facilitete the collaborative development of a plan in
which objectives and strategies to implement the campus vision are

clearly articulated.

(8) dign financial, human, and material resources to
support the implementation of the campus vision.

(9) establish processes to assess and modify the plan of
implementation to ensure achievement of the campus vision.

(10) support innovative thinking and risk-taking efforts
of everyone within the school community and view unsuccessful
experiences as learning opportunities.

(11) acknowledge, recognize, and celebrate the contribu-
tions of students, staff, parents, and community members toward the

required to obtain the Provisional and Standard Principal Certificates.
These standards must also serve as the foundation for the individual
assessment, professional growth plan, and continuing professional
education activities required by §241.30 of this title (relating to
Requirements to Renew the Standard Principal Certificate).

(b) Learner-Centered Values and Ethics of Leadership. A

realization of the campus vision.

(d) Learner-Centered Human Resources Leadership and
Management. A principal is an educational leader who promotes
the success of al students by implementing a staff evaluation and
development system to improve the performance of all staff mem-
bers, sdlects and implements appropriate models for supervision and

principa is an educationa leader who promotes the success of dl
students by acting with integrity and fairness, and in an ethical

staff development, and applies the legal requirements for personnel
management. At the campus level, a principa understands, values,

manner. At the campus level, a principal understands, values, and
is able to:

(1) mode and promote the highest standard of conduct,
ethicad principles, and integrity in decison making, actions, and be-

and is able to:

(1) collaboratively develop, implement, and revise a com-
prehensive and on-going plan for professiona development of campus
staff which addresses staff needs and aligns professiona development

haviors.

(2) implement policies and procedures that encourage al
campus personnel to comply with Chapter 247 of this title (relating

with identified goals.

(2) facilitate the application of adult learning and motiva-
tion theory to al campus professional development, including the use

to Code of Ethics and Standards Practices for Texas Educators).

(3) model and promote the continuous and appropriate
development of all learners in the campus community.

(4) promote awareness of learning differences, multicul-
tural awareness, gender sensitivity, and ethnic appreciation in the cam-

pus community.

(5) articulate the importance of education in a free demo-
cratic society.

(c) Learner-Centered Leadership and Campus Culture. A
principa is an educationa leader who promotes the success of dl
students and shapes campus culture by facilitating the devel opment,
articulation, implementation, and stewardship of a vision of learning

of appropriate content, processes, and contexts.

(3) ensure the effective implementation of the professional
development plan by alocation of appropriate time, funding, and
other needed resources.

(4) implement effective, legal, and appropriate strategies
for the recruitment, selection, assignment, and induction of campus
staff.

(5) utilize formative and summative evaluation processes
to further develop the knowledge and skills of campus staff.

(6) diagnose and improve campus organizational health
and morale through the implementation of strategies designed to
provide on-going support to campus staff members.

that is shared and supported by the school community. At the campus
level, a principal understands, values, and is able to:

(1) create a campus culture that sets high expectations,
promotes learning, and provides intellectual stimulation for self,
students, and staff.

(2) ensure that parents and other members of the commu-

engage in on-going, meaningful, professional growth
activities to further develop necessary knowledge and skills, and to
model lifelong learning.

(e) Learner-Centered Communications and Community Re-
lations. A principal is an educational leader who promotes the suc-
cess of dl students by collaborating with families and community

nity are an integral part of the campus culture.
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members, responding to diverse community interests and needs, and

and drategic plans that enhance teaching and learning; alignment

mobilizing community resources. At the campus level, a principal

of curriculum, curriculum resources, and assessment; and the use of

understands, values, and is able to:

(1) demondrate effective communication through ordl,
written, auditory, and nonverbal expression.

(2) utilize effective conflict management and group con-
sensus huilding skills.

(3) implement effective dtrategies to systematically gather
input from all campus stakeholders.

(4) develop and implement strategies for effective internal

various forms of assessment to measure student performance. At the
campus level, a principal understands, values, and is able to:

(1) use emerging issues, occupationa and economic
trends, demographic data, student learning data, motivation theory,
learning theory, lega reguirements, and other information as a basis
for campus curriculum planning.

(2) facilitate the use of sound research-based practice
in the development and implementation of campus curricular, co-
curricular, and extracurricular programs.

and external communications.

(5 develop and implement a comprehensive program of

(3) facilitate campus participation in collaborative district
planning, implementation, monitoring, and revision of curriculum to

community relations which utilizes strategies that will effectively

ensure appropriate scope, sequence, content, and alignment.

involve and inform multiple constituencies, including the media.

(6) provide varied and meaningful opportunities for par-

(4) facilitate the use and integration of technology,
telecommunications, and information systems to enrich the campus

ents to be engaged in the education of their children.

(7) establish partnerships with parents, businesses, and
other groups in the community to strengthen programs and support

curriculum.

(5) facilitate the effective coordination of campus curric-
ular, co-curricular, and extracurricular programs in relation to other

campus goals.

(8) respond to pertinent political, social, and economic
issues that exist in the internal and external environment

(f) Learner-Centered Organizational Leadership and Manage-
ment. A principal is an educational leader who promotes the success
of all students through leadership and management of the organi-
zation, operations, and resources for a safe, efficient, and effective
learning environment. At the campus level, a principal understands,
values, and is able to:

(1) implement appropriate management techniques and
group processes to define roles, assign functions, delegate authority,
and determine accountability for campus goal attainment.

(2) gather and organize information from a variety of
sources for use in creative and effective campus decision making.

(3) frame, anadyze, and creatively resolve campus prob-
lems using effective problem solving techniques to make timely, high
quality decisions.

(4) develop, implement, and evaluate change processes for
organi zational effectiveness.

(5 implement strategies that enable the physical plant,
equipment, and support systems to operate safely, efficiently, and
effectively to maintain a conducive learning environment.

(6) apply local, state, and federal laws and policies to
support sound decisions while considering implications related to dl
school operations and programs.

(7) acquire, allocate, and manage human, material, and
financial resources according to district policies and campus priorities.

(8) collaboratively plan and effectively manage the cam-
pus budget.

(9) utilize technology to enhance school management.

district programs.

(h) Learner-Centered Instructional Leadership and Manage-
ment. A principal is an educational leader who promotes the success
of all students by advocating, nurturing, and sustaining a campus
culture and instructional program conducive to student learning and
staff professiona growth. At the campus level, a principal under-
stands, values, and is able to:

(1) facilitate the development of a campus learning orga-
nization that supports ingtructional improvement and change through
an on-going study of relevant research and best practice.

(2) facilitate the implementation of sound, research-based
instructiona dtrategies, decisions, and programs in which multiple
opportunities to learn and be successful are available to all students.

(3) implement special campus programs to ensure that
all students are provided quality, flexible instructiona programs and
services to meet individual student needs.

(4) tilize interpretation of formative and summative data
from a comprehensive gudent assessment program to develop,
support, and improve campus instructiona drategies and goals.

(5) facilitate the use and integration of technology,
telecommunications, and information systems to enhance learning.

(6) facilitate the implementation of sound, research-based
theories and techniques of classroom management, student discipline,
and school safety to ensure an environment conducive to teaching and

learning.
(7) facilitate the development, implementation, evalua-

tion, and refinement of student activity programs to fulfill academic,
developmental, social, and cultural needs.

(8) acquire and allocate sufficient instructiona resources
on the campus in the most equitable manner to support and enhance
student learning.

(10) utilize effective planning, time management, and

§241.20. Requirements for the Issuance of the Provisional Principal

organization of work to maximize attainment of district and campus

Certificate and the Induction Period.

goals.

(9) Learner-Centered Curriculum Planning and Devel opment.
A principal is an educational leader who promotes the success of dl
students by facilitating the design and implementation of curricula

(8 To be digible to receive the Provisiona Principal Certifi-
cate, the individua must:

(1) successfully complete the assessments required under
§230.5 of this title (relating to Educator Assessment); and
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(2) have two years of creditable teaching experience as a
classroom teacher, as defined by Chapter 230, Subchapter Y, of this

(f) Consistent with TEC §21.054(b), the results of the in-
dividua assessment and the professional growth plan shall be used

title (relating to Definitions).

(b) The induction period must occur during employment as
an assistant principal or principa in a Texas public or private schoal,

exclusively for professional growth purposes, and may only be re-
leased with the approval of the individua assessed.

§241.35. Assessment Process Definition and Approval of Individual

as defined by Chapter 230, Subchapter Y, of this title. An individual

Assessments.

seeking to enter the induction period more than five years after the
date of issuance of the Provisiona Principal Certificate must be
approved by the educator preparation program that recommended
him or her for the certificate. To ensure that the individual possesses
the knowledge and skills identified in the standards under §241.15

(8 The individual assessment process determines primarily
through a series of job-like activities the presence of knowledge
and skills directly related to the standards identified in §241.15 of
this title (relating to Standards for the Principal Certificate). The

of this title (relating to Standards for the Principal Certificate), the
preparation program may reguire the individual to satisfy certain
requirements prior to entering and/or during the induction period.

§241.25. Requirements for the Issuance of the Sandard Principal
Certificate.

To be digible to receive the Standard Principal Certificate, the
individual must:

(1) successfully complete the assessments required under
§230.5 of this title (relating to Educator Assessment);

(2) hold a master’'s degree from an accredited institution
of higher education; and

(3) successfully complete the induction period required

under this chapter.
§241.30. Requirements to Renew the Sandard Principal Certificate.
(8 Each individual who holds the Standard Principa Cer-
tificate, issued on or after September 1, 1999, is subject to Chapter

232, Subchapter R of this title (relating to Certificate Renewal and
Continuing Professional Education Requirements).

(b) An individual who holds a vdid Texas professional
administrator certificate issued prior to September 1, 1999, and who
is employed as a principal or assistant principal:

(1) must complete the assessment described in §241.35 of
this title (relating to Assessment Process Definition and Approval of
Individual Assessments); and

(2) may voluntary comply with the requirements of this
section under procedures adopted by the executive director under
§232.810, Subchapter R, of this title (relating to Voluntary Renewal
of Current Texas Educators). The executive director shall report to
the employing school district those individuals who choose to renew
under this subsection.

(c) To satisfy the requirements of this section, an individual
must complete 200 clock hours of continuing professional education
every five years. The activities must fulfill the professional growth
plan developed under subsection (€) of this section.

(d) Individuals holding the Standard Principal Certificate
must select an assessment from the list approved under §241.35 of
this title and must participate in the assessment the first year of
each five-year renewal period. The individua seeking to renew is
solely responsible for selecting the assessment used to satisfy the
reguirements of this subsection.

() Based on the results of the assessment required under
subsection (d) of this section, each individual shall develop a
professiona growth plan which includes components adopted by
the executive director. The plan must be directly related to the
standards identified in §241.15 of this title (relating to Standards
for the Principal Certificate), and must alow for the prioritization of
professiona growth needs.

assessment process will include a structured self-assessment and may
also include other job-related activities as appropriate. Job-related
activities must also determine the presence of skills related to the
standards identified in §241.15 of this title. The assessment must be
conducted and completed within a 30-day time period.

(b) Not later than January 1, 1999, the executive director
shall implement procedures to approve the individual assessments
that may be used to satisfy 8241.30(d) of this title (relating to
Requirements to Renew the Standard Principal Certificate). The
executive director shall adopt procedures to receive and investigate
complaints that allege noncompliance with this section, including
available sanctions against the assessment provider if the investigation
determines noncompliance has occurred.

(c) Thefollowing characterize an gppropriate assessment and
must be included in the approval criteria adopted by the executive
director:

(1) performance is analyzed solely on the presence of
defined skills embedded in the assessment activities;

(2) standards of performance on defined skills are mea-
sured in a consistent manner;

(3) a minimum of two assessors integrate their analyses
of data for the individual being assessed;

(4) assessors are chosen by the assessment provider and
must successfully demondtrate both a grong familiarity with the
principaship and leadership skills and are in no way involved in
evaluation activities or employment decisions affecting the principal
being assessed;

(5) assessors are trained by the assessment provider and
must successfully demonstrate acceptable performance for the fol-
lowing assessor duties:

(A) assessment process procedures,

(B) anaysis of performance of individuals being as-
sessed in job-like activities;

(C) integration of data from job-like and job-related
activities; and

(D) development of detailed feedback related to the
standards identified in §241.15 of this title.

(6) structured feedback provides detailed results for each
of the standards assessed, compares the results with the self-
assessment required under this section, and includes a series of rec-
ommendations identifying specific professiona development activi-
ties that should be considered in the development of the professional
growth plan required under §241.30(d) of this title; and

(7) documentation verifies that the assessment process has
been field tested for appropriate content and design.

§241.40.

Implementation Dates.
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September 1, 1999-8241.1 of thistitle (relating to General
Provisions); 8241.25(1) of this title (relating to Reguirements for
Issuance of the Standard Principa Certificate); §241.30 of this
title (relating to Requirements to Renew the Standard Principal
Certificate); and §241.35 of this title (relating to Assessment Process
Definition and Approval of Individua Assessments).

(b) September 1, 2000-8241.5 of this title (relating to Min-
imum Requirements for Admission to a Principal Preparation Pro-
gram); 8§241.10 of this title (relating to Preparation Requirements);
and §241.15 of this title (relating to Standards for the Principal Cer-
tificate).

(c) September 1, 2001-8241.20 of this title (relating to
Requirements for Issuance of the Provisiona Principal Certificate and
the Induction Period).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818034

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

¢ ¢ ¢

Chapter 242. Superintendent Certificate

19 TAC 8§8242.5, 242.10, 242.15, 242.20, 242.25, 242.30,
242.35

The State Board for Educator Certification (SBEC) proposes
new 88242.5, 242.10, 242.15, 242.20, 242.25, 242.30, and
242.35 concerning Superintendent Certificate. The new rules
are necessary to create standards for leadership that are unique
to the campus and district levels.

Pamela B. Tackett, Executive Director, State Board for Educa-
tor Certification, has determined that for the first five-year period
the rules are in effect there will be fiscal implications for state or
local government as a result of enforcing or administering the
rules. There may be a cost to educator preparation programs to
modify their programs to meet the new standards. The costs of
continuing education will be incurred by the superintendent and/
or school district for those certified after September 1, 1999, and
for current superintendents who wish to voluntarily comply with
renewal requirements. Candidates for the Superintendent Cer-
tificate would pay the cost of the certification exams. The SBEC
would pay the cost of notifying the Board of Trustees regarding
whether their superintendent has decided to voluntarily comply
with renewal requirements. The SBEC would incur the cost of a
mechanism for superintendents to submit to the SBEC whether
they met continuing professional education requirements as well
as a mechanism for whether beginning superintendents have
complied with mentor and first-year professional development
requirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be that the consistent for-
mat between the superintendent and the principal standards
will benefit the profession in creating standards for leadership

that are unique to the campus and district levels. In the future,
preparation programs, certification exams, and continuing pro-
fessional education for superintendents will be based on stan-
dards developed by Texas superintendents. Students, faculty,
staff, and local communities will benefit from superintendents
who possess and continually update the knowledge and skills
that are essential to success as a school district leader.

Comments on the proposal may be submitted to Stephanie
Korcheck, Director of Policy and Planning, State Board for
Educator Certification, 1001 Trinity Street, Austin, Texas, 78701-
2603.

The new rules are proposed under the Texas Education Code
(TEC), Chapter 21, Subchapter B, 821.040(4) which requires
the Board to appoint for each class of educator certificate an
advisory committee composed of members of that class to
recommend standards for that class to the Board. TEC §21.041
(b) (2) (3) (4) requires the Board to specify the classes of
certificates to be issued, specify the period of validity for each
class of educator certificate, and specify the requirements for
issuance and renewal of an educator certificate. TEC §21.046
(a) requires that the qualifications for superintendent must
permit a candidate for certification to substitute management
training or experience for part of the educational experience.

No other statutes, articles or codes are affected by the proposed
new rules.

§242.5. Minimum Requirements for Admission to a Superintendent
Preparation Program.

(8 Successful completion of an assessment that is based upon
characteristics of effective educationa leaders.

(b) Hold, a a minimum, a provisional Principal Certificate,
issued under Chapter 241 of this title (relating to Principa Certifi-
cae).

(c) Hoald, at aminimum, aMaster’s degree from an accredited
institution of higher education.

(d) Asdetermined by the preparation program, an acceptable
combination of scoresfrom a nationally-normed assessment and grade

point average.

(e) Successfully resolve any crimind history, as defined by
§249.23 of this title (relating to Representation of Parties).

§242.10. Preparation Program Requirements.

(8 The design of the superintendency preparation program
resides with the SBEC-approved educator preparation program(s) and
curriculaand coursework shall be based upon the standardsin §242.15
of this title.

(b) The superintendency shall include a field-based practicum
whereby candidates must demonstrate proficiency in each of the eight
standards in §242.15 of this title.

(c) Each preparation program must develop and implement
specific criteria and procedures that alow admitted individuals to
substitute experience and/or professiona training directly related to
the gandards identified in §242.15 of this title (relating to Standards
Required for the Superintendent Certificate) for part of the preparation

reguirements.
§242.15. Standards Required for the Superintendent Certificate.
(8 The knowledge and skills identified in this section must

be used by the Board as the basis for developing the assessment(s)
required to obtain the superintendent certificate.
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(b) Learner-Centered Values and Ethics of Leadership. A

staff development, and applies the legal requirements for personnel

superintendent is an educational leader who promotes the success of

management. A superintendent understands, values, and is able to:

all students by acting with integrity, fairness, and in an ethical manner.
A superintendent understands, values, and is able to:

(1) Modd and promote the highest standard of conduct,

(1) Develop, implement, and evaluate a comprehensive
professiona development plan designed specificaly to address areas
of identified district, campus, and/or staff need.

ethical principles, and integrity in decison making, actions, and
behaviors.

(2) Implement policies and procedures that encourage all

(2) Facilitate the application of adult learning principlesto
all professional development activities, including the use of relevant
issues and tasks and the use of support and follow-up strategies to

district personnel to comply with §247.2 of this title, (relating to the

facilitate implementation.

Code of Ethics and Standard Practices for Texas Educators).

(3) Serve as an articulate spokesperson for the importance

(3) Implement strategies to enhance professional capabili-
ties at the district and campus level to ensure support for a continuum

of education to a free democratic society.

(4) Enhance teaching and learning by participation in
quality professional development activities, study of current profes-

of services and programming.

(4) Deliver effective presentations and facilitate the learn-
ing of both small and large groups.

sional literature and research, and interaction with the district's staff
and students.

(5) Maintain personal physical and emotional wellness.

(6) Demonstrate the courage to be a champion for chil-

(5) Implement effective strategies for the recruitment,
selection, induction, development, and promotion of staff.

(6) Develop and ingtitute comprehensive staff evaluation
models that include both formative and summative assessment and

dren.

(c) Learner-Centered Leadership and District Culture. A su-
perintendent is an educational leader who promotes the success of al

appraisa strategies.

(7) Demonstrate use of district and staff evaluation data
for personnel policy development and decision making.

students and shapes district culture by facilitating the development,
articulation, implementation, and stewardship of a vision of learning
that is shared and supported by the school community. A superinten-
dent understands, values, and is able to:

(1) Establish and support a district culture that promotes
learning, high expectations, and academic rigor for self, student, and
staff performance.

(2) Facilitate the development and implementation of a
shared vision that focuses on teaching and learning.

(3) Implement strategies for the involvement of al stake-

(8) Demonstrate and apply knowledge of certification
requirements and standards.

(9) Diagnose and improve organizational health/morale by
the implementation of strategies and programs designed to provide
on-going assistance and support to personnel.

(e) Learner-Centered Policy and Governance. A superinten-
dent is an educational leader who promotes the success of all students
by understanding, responding to, and influencing the larger political,
social, economic, legal, and cultural context and by working with the
board of trustees to define mutual expectations, policies, and stan-

holders in planning processes and facilitate planning between con-

dards. A superintendent understands, values, and is able to:

stituencies.

(4) Conduct and analyze digtrict/school climate invento-

(1) Define and apply the genera characteristics of internal
and external political systems to the educational organization.

ries for effective, responsive decision-making.

(5) Institute and monitor planning processes that include

(2) Demonstrate and apply appropriate knowledge of legal
issues affecting education.

strategies designed to ensure the accomplishment of district goals and
objectives to achieve the district’s vision.

(6) Facilitate the use and dlocation of dl available

(3) Provide leadership in defining superintendent and
board roles, mutua expectations, and effective superintendent-board
working relationships.

resources to support the implementation of the digtrict’s vision and
goals.

(7) Recognize and celebrate contributions of staff and

(4) Determine the political, economic, and social aspects
and/or needs of groups in the community, and those of the community
at large, for effective and responsive decision making.

community toward redization of the district’s vision.

(8) Demonstrate an awareness of emerging issues and

(5 Prepare and recommend digtrict policies to improve
student learning and district performance in compliance with state

trends affecting the education community.

(9) Encourage and model innovative thinking and risk-
taking and view problems as learning opportunities.

(10) Promote multicultural awareness, gender sensitivity,
and the appreciation of diversity in the education community.

(d) Learner-Centered Human Resources Leadership and
Management. A superintendent is an educational leader who

and federal requirements.

(6) Utilize legal systems to protect the rights of students
and staff and to improve learning opportunities.

(7) Apply laws, palicies, and procedures fairly, wisely,
and considerately.

(8) Access gtate and national political systems to provide
input on critica educational issues.

promotes the success of all students by implementing a dtaff
evaluation and development system to improve the performance of
al staff members, selects appropriate models for supervision and

(f) Learner-Centered Communications and Community Rela-
tions. A superintendent is an educational leader who promotes the
success of all students by collaborating with families and community
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members, responding to diverse community interests and needs, and
mobilizing community resources. A superintendent understands, val-

(8) Acquire, dlocate, and manage resources according to
district vision and priorities.

ues, and is able to:

(1) Develop and implement an effective and comprehen-

(9) Manage on€'s own time and the time of others to
maximize attainment of district goals.

sive district internal and external communications plan and public
relations program.

(2) Analyze community and district structures and iden-
tify major opinion leaders and their relationships to district goals and

programs.
(3) Establish partnerships with parents, area businesses,

(10) Use technology to enhance school digtrict operations.

(h) Learner-Centered Curriculum Planning and Devel opment.
A superintendent is an educational leader who promotes the success of
all students by facilitating the design and implementation of curricula
and strategic plans that enhance teaching and learning; aignment
of curriculum, curriculum resources and assessment; and the use of

institutions of higher education, and community groups to strengthen

various forms of assessment to measure student performance. A

programs and support district goals.

(4) Implement effective srategies to systematically com-
municate with and gather input from all stakeholders in the district.

superintendent understands, values, and is able to:

(1) Apply understanding of pedagogy, cognitive develop-
ment, and child and adolescent growth and development to facilitate

(5) Communicate effectively with al social, cultura,
ethnic, and racia groups in the school district and community.

(6) Develop and utilize formal and informal techniques
to obtain accurate perceptions of the district saff, parents, and

community.

(7) Use effective consensus building and conflict manage-
ment skills.

(8) Articulate the district’s vision and priorities to the
community and to the media.

(9) Influence the media by utilizing proactive communica-
tion strategies that serve to enhance and promote the district’s vision.

(10) Communicate an articulate position on educational

effective district curricular decisions.

(2) Implement curriculum planning methods to anticipate
and respond to occupational and economic trends and to achieve
optimal student learning.

(3) Implement core curriculum design and delivery sys-
tems to ensure instructional continuity and instructional integrity
across the district.

(4) Develop and implement collaborative processes for
the systematic assessment and renewal of the curriculum to ensure
appropriate scope, sequence, content, and alignment.

(5 Evauate and provide direction for improving district
curriculum in ways that are based upon sound, research-based
practices.

issues.
(11) Demondtrate effective and forceful writing, speaking,

(6) Facilitate the use of technology, telecommunications,
and information systems to enrich the school digtrict curriculum and

and active listening skills.

(9) Learner-Centered Organizational Leadership and Man-
agement. A superintendent is an educational leader who promotes

enhance learning for al students.

(7) Facilitate the use of creative, critical thinking, and
problem solving tools by staff and other school district stakeholders.

the success of all students by leadership and management of the or-
ganization, operations, and resources for asafe, efficient, and effective
learning environment. A superintendent understands, values, and is
able to:

(1) Implement appropriate management techniques and
group processes to define roles, assign functions, delegate effectively,
and determine accountability for goal attainment.

(2) Implement processes for gathering, analyzing, and

(8) Facilitate the effective coordination of district and
campus curricular and extracurricular programs.

(i) Learner-Centered Instructional Leadership and Manage-
ment. A superintendent is an educational leader who promotes the
success of all students by advocating, nurturing and sustaining a dis-
trict culture and instructiona program conducive to student learning
and staff professional growth. A superintendent understands, values,
and is able to:

using data for informed decision-making.

(3) Frame, anadyze, and resolve problems using appropri-

(1) Apply knowledge and understanding of motivational
theories to create conditions that empower staff, students, families,

ate problem-solving techniques and decision-making skills.

(4) Develop, implement, and evaluate change processes
for organizational effectiveness.

(5 Implement drategies that enable the physical plant,
equipment, and support systems to operate safdly, efficiently, and
effectively to maintain a conducive learning environment throughout
the district.

(6) Apply legal concepts, regulations, and codes for
school district operations.

(7) Perform effective budget planning, management, ac-
count auditing, and monitoring and establish district procedures for
accurate and effective fiscal reporting.

and the community to strive to achieve the district’s vision.

(2) Facilitate the implementation of sound, research-based
theories and techniques of classroom management, student discipline,
and school safety to ensure a school district environment conducive

to learning.
(3) Facilitate the development of a learning organization

that supports ingtructional improvement, builds and implements an
appropriate curriculum, and incorporates best practice.

(4) Facilitate the ongoing study of current best practice
and relevant research and encourage the application of this knowledge
to digtrict/school improvement initiatives.
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(5) Plan and manage student activity programs to fulfill
developmental, socid, cultural, athletic, leadership and scholastic

(e) For superintendents who meet or exceed these require-
ments, an exemplary designation using a format approved by the

needs.

(6) Institute a comprehensive school district program of
student assessment, interpretation of data, and reporting of state and

executive director shall be placed on the individud’s certificate or
service record.

§242.35.

Implementation Dates.

national data results.

(7) Apply knowledge and understanding of special pro-
grams to ensure that students with specia needs are provided quality,
flexible instructional programs and services.

(8) Analyze and deploy available instructional resources
in the mogt effective and equitable manner to enhance student

learning.

(9) Develop, implement, and evaluate change processes to
improve student and adult learning, and the climate for learning.

(10) Create an environment in which &l students can

learn.

§242.20. Requirements for the Sandard Superintendent Certificate.

(8 The candidate shall satisfactorily complete an assessment
based on the standards identified in §242.15 of this title (relating to
Standards Required for the Superintendent Certificate).

(b) The candidate shall successfully complete an SBEC-
approved superintendent preparation program and be recommended
for certification by that program.

§242.25. Requirements for the First-Time Superintendent in Texas.

(8 First-time superintendents (including the first time in the
state) shall participate in a one-year mentorship to include at least
36 clock hours of professional development directly related to the
standards identified in §242.15 of this title (relating to Standards
Required for the Superintendent Certificate).

(b) During this one-year mentorship, the superintendent must
have contact with his or her mentor at least twelve times. The
mentorship program for first-year superintendents must be completed
within the first 18 months of employment in the superintendency in
order to maintain the standard certificate.

(c) Experienced superintendents willing to serve as mentors
must participate in training for the role.

§242.30. Requirements for Continuing Education and the Renewal
of the Sandard Superintendent Certificate.

(8 Each individual who holds the Standard Superintendent
Certificate issued on or after September 1, 1999, and who is employed
as a superintendent by a Texas public school district is subject to the
reguirements of Chapter 232, Subchapter R of this title (relating to
Certificate Renewal and Continuing Professional Education), except

§232.830(d).

(b) An individual who holds a vdid Texas professional
administrator certificate issued prior to September 1, 1999, may
voluntarily comply with the requirements of this section under
procedures adopted by the executive director under §232.810 of this
title (relating to Voluntary Renewal of Current Texas Educators.

(c) To satisfy the requirements of this section, an individual
must complete 200 clock hours of continuing professional education

every five years.
(d) If an individual employed as a superintendent in a Texas

public school does not meet the requirements , the SBEC will notify
that superintendent’s Board of Trustees.

§242.20 of this title (relating to Requirements for the Standard
Superintendent Certificate), and 8§242.30 of this title (relating to
Requirements for Continuing Education and the Renewal of the
Standard Superintendent Certificate), will be implemented September
1, 1999. All remaining sections will be implemented September 1,
2000.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818035

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 469-3001

. . .
Chapter 249. Disciplinary Proceedings, Sanc-

tions, and Contested Cases, including Enforcement

of the Educator’'s Code of Ethics

The State Board for Educator Certification (SBEC) proposes
new 8§249.1-249.56, concerning Disciplinary Proceedings,
Sanctions, and Contested Cases, including Enforcement of the
Educator’'s Code of Ethics.

Under the new rules, the SBEC’s Staff would investigate and
litigate complaints on behalf of the education profession, public
school students and their parents, and the State of Texas. The
State Office of Administrative Hearings (SOAH) would conduct
the adjudicative hearings for SBEC. After the hearing, the SOAH
administrative law judge would recommend disposition of the
case to the SBEC in the form of a "Proposal for Decision". The
Board would make the final decision in the case and impose
appropriate sanctions. The Board, however, would be limited
by law in overruling or modifying the administrative law judge’s
Proposal for Decision.

The rules provide a range of possible actions the Board
may take to regulate the preparation certification, continuing
education, and standards of conduct of educators, including
enforcement of the educator's code of ethics. Actions the
Board may take under the proposed chapter include the denial,
restriction, reprimand suspension, cancellation, or revocation of
a certificate; the denial of admission of an educator preparation
program; or the cancellation of an examinee’s test registration
or score.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification, has determined that for the first five-year period
the rules are in effect there will be fiscal implications for state
or local government as a result of enforcing or administering
the rules. Using SOAH will cost the SBEC about $250,000 a
year, including contracted court-reporting services and including
estimated costs for code of ethics enforcement.
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Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be that the education
profession, students and their parents, and the State of Texas
will be afforded a fair and efficient means of regulating the
preparation, certification, continuing education, and standards
of conduct of educators, including the enforcement of the
educator's code of ethics. Having the Executive Director
and a review committee made up of Board members decide
which ethics code cases SOAH would hear ensures that all
such complaints receive appropriate consideration and action.
Having SOAH conduct the contested adjudicative hearings
would provide an objective, neutral, competent, and cost-
effective forum in which to help the SBEC determine legal
and factual issues in contested cases brought under proposed
Chapter 249. The proposed rules also provide an opportunity
for parties involved in code of ethics complaints to meaningfully
resolve their issues at the school district level without state
intervention or sanction. Having the Executive Director and
a review committee made up of Board members consider
ethics code complaints for enforcement action would ensure
that only serious cases go forward. Having the SBEC impose
appropriate sanctions in all cases after opportunity for hearing
would enable educators to regulate themselves according to the
highest professional standards and would ensure the public is
represented in any such decisions. There will be no effect on
small businesses. There are no anticipated economic costs to
persons who are required to comply with the rules as proposed
beyond the costs individuals may choose to incur in contesting
and litigating matters arising under the proposed chapter.

Comments on the proposal may be submitted to Dan Junell,
General Counsel, State Board for Educator Certification, 1001
Trinity Street, Austin, Texas, 78701-2603.

Subchapter A. General Provisions
§§249.1-249.10

The new rules are proposed under the following statutory pro-
visions:

Senate Bill 1, Acts 1995, 74th Legislature, chapter 260, 8§81,
63, 78, effective May 30, 1995.

Subchapter B, Chapter 21, Education Code: §21.031 (relating
to the board’'s establishment to regulate and oversee all as-
pects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (re-
lating to the board’'s duty to develop and implement policies
defining the respective responsibilities of the board and board’s
staff); §21.040(8) (relating to the board’s duty to execute inter-
agency contracts to perform routine administrative functions);
§21.041(a) (relating to the board’s power to adopt rules as nec-
essary for its own procedures); §21.041(b)(1) (relating to the
board’s power and duty to propose rules that provide for the reg-
ulation and general administration of Subchapter B, Chapter 21,
Education Code); §21.041(b)(4) (relating to the board’s power
and duty to propose rules that specify the requirements for the
issuance and renewal of an educator certificate); §21.041(b)(7)
(relating to the board’s power and duty to propose rules that
provide for disciplinary proceedings, including the suspension
or revocation of an educator certificate, as provided by Chapter
2001, Government Code); §21.041(b)(8) (relating to the board’s
power and duty to propose rules that provide for the enforce-
ment of an educator’s code of ethics); §21.042 (relating to the

State Board of Education’s review of board rules); §21.044 (re-
lating to the board’s power and duty to propose rules establish-
ing requirements for educator preparation);

Subchapter E, Chapter 21, Education Code: §21.105 (relating
to sanctions the board may impose against an educator who
abandons a probationary contract); §21.160 (relating to sanc-
tions the board may impose against an educator who abandons
a continuing contract); §21.210 (relating to sanctions the board
may impose against an educator who abandons a term con-
tract);

Subchapter C, Chapter 22, Education Code (relating to criminal
history records of applicants for and holders of educator certifi-
cates);

Subchapter C, Chapter 57, Education Code (relating to nonre-
newal of a certificate based on student loan default);

Subchapter F, Chapter 411, Government Code: 8§411.090 (re-
lating to the board’s access to criminal history record informa-
tion);

Chapter 2001 (relating to adoption of agency rules and applica-
tion of general rules of practice for formal and informal proceed-
ings brought pursuant to the Administrative Procedure Act);

Subchapter A, Chapter 2051: §2051.001 (relating to adoption
of seal by state commissions and boards);

Articles 6252-13c and 6252-13d, Revised Civil Statutes, (relat-
ing to the denial or sanction of a state issued license based on
a criminal conviction); and

Chapter 232 (relating to suspension of certificate for child
support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

No other statutes, articles or codes are affected by the proposed
new rules. Subchapter A. General Provisions.

§249.1. Board's Regulatory Authority.

This chapter is adopted pursuant to the authority granted to the State
Board for Educator Certification (the board) and the State Board of
Education under the following provisions:

(1) Senate Bill 1, Acts 1995, 74th Legidature, chapter
260, 881, 63, 78, effective May 30, 1995.

(2) Subchapter B, Chapter 21, Education Code: §21.031
(rdating to the board’s establishment to regulate and oversee al
aspects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (relating
to the board’s duty to develop and implement policies defining the
respective responsihilities of the board and board' s staff); §21.040(8)
(rdating to the board’s duty to execute interagency contracts to
perform routine adminigtrative functions); §21.041(a) (relating to the
board’s power to adopt rules as necessary for its own procedures);
§21.041(b)(1) (relating to the board's power and duty to propose
rules that provide for the regulation and genera administration of
Subchapter B, Chapter 21, Education Code); §21.041(b)(4) (relating
to the board's power and duty to propose rules that specify the
requirements for the issuance and renewa of an educator certificate);
§21.041(b)(7) (relating to the board’s power and duty to propose rules
that provide for disciplinary proceedings, including the suspension or
revocation of an educator certificate, as provided by Chapter 2001,
Government Code); §21.041(b)(8) (relating to the board’s power and
duty to propose rules that provide for the enforcement of an educator’s
code of ethics); §21.042 (relating to the State Board of Education’s
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review of board rules); §21.044 (relating to the board's power
and duty to propose rules establishing regquirements for educator

(5) Agency headguarters-the main offices of the board’'s
executive director and staff located at 1001 Trinity, Austin, Texas,

preparation);

(3) Subchapter E, Chapter 21, Education Code: §21.105
(rdlating to sanctions the board may impose against an educator who

78701-2603.

(6) Answer-the initia responsive pleading filed in reply
to factua and legal issues raised by a petition.

abandons a probationary contract); §21.160 (relating to sanctions the
board may impose against an educator who abandons a continuing
contract); §21.210 (relating to sanctions the board may impose against
an educator who abandons a term contract);

(4) Subchapter C, Chapter 22, Education Code (relating
to crimina history records of applicants for and holders of educator

certificates);
(5 Subchapter C, Chapter 57, Education Code (relating

(7) APA-the Administrative Procedure Act, Chapter 2001,
Government Code.

(8) Applicant—a party seeking any of the following from
the agency or the board: admission to an educator preparation
program; issuance of a certificate (including issuance of a new
certificate following revocation, cancellation, or surrender of a
previously issued certificate); renewal of a certificate; reingtatement
of a suspended certificate; or removal or modification of a sanction

to nonrenewal of a certificate based on student loan default);

(6) Subchapter F, Chapter 411, Government Code:
§411.090 (relating to the board's access to crimina history record

information);

(7) Chapter 2001 (relating to adoption of agency rules
and application of general rules of practice for formal and informal

other than revocation, cancellation, or surrender. In a particular
circumstance, an applicant may also be an educator or an examinee.

(9) Board-the State Board for Educator Certification act-
ing through its voting members in a decision making capacity.

(10) Board headquarters-the main offices of the board’s
executive director and aff located at 1001 Trinity Street, Austin,

proceedings brought pursuant to the Administrative Procedure Act);

Texas, 78701-2603.

(8) Subchapter A, Chapter 2051: §2051.001 (relating to
adoption of sed by state commissions and boards);

(9) Articles 6252-13c and 6252-13d, Revised Civil
Statutes, (relating to the denia or sanction of a state issued license

(11) Board member(s)—one or more of the members of
the board, appointed and qualified under the Act, §21.033.

(12) Cancellation or canceled-the withholding or voiding
of test scores; the invalidation of a test registration; the invalidation

based on a criminal conviction); and

(10) Chapter 232 (relating to suspension of certificate for
child support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

§249.2. Sunset Provision.

This chapter expires four years after its initial effective date, unless
readopted or amended by the board before then.

§249.3. Definitions.

The following words, terms, and phrases, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.

(1) Act-the Texas Education Code, as amended.

(2) Administrative denial—a decision or action by the
agency to deny a person any of the following based on evidence
of alack of good moral character or improper conduct:

(A) admission to an educator preparation program;

(B) certification (including certification following re-
vocation, cancellation, or surrender of a previoudy issued certificate)
or renewa of certification;

(C) reinstatement of apreviously suspended certificate;

or

(D) removal or modification of a sanction other than
revocation, cancellation, or surrender.

(3) ALJ-adminigtrative law judge; a person appointed by
the chief judge of the office under Chapter 2003 of the Government
Code.

(4) Agency-the board acting through its executive direc-
tor, staff, or agents, as distinguished from the board acting through
its voting members in a decision making capacity. The term includes
the executive director and his or her designee.

of a surrendered certificate in lieu of revocation; the invalidation of
an erroneously issued certificate.

(13) Certificate-the whole or part of any certificate, per-
mit, approval, endorsement, or similar form of permission issued by
the executive director or the board.

(14) Certificate holder or holder of a certificate—a person
who holds a certificate issued under Subchapter B, Chapter 21, of the
Act.

(15) Certificate requirement—any reguirement, obligation,
condition, or prerequisite prescribed by law, the board, or the
executive director for the issuance of a certificate, including items
such as required examinations, course transcripts, recommendations,
information, or other documentation related to certification.

(16) Chair-the presiding officer of the board, elected
pursuant to the §21.036 of the Act or other person designated by
the chair to act in his or her absence or inability to serve.

(17) Chief judge-the chief adminigtrative law judge of the

office.

(18) Code of Ethics-the Code of Ethics and Standards of
Practices for Texas Educators (19 Texas Administrative Code, Chapter
247 (relating to Educator’s Code of Ethics)).

(19) Complaint—a written statement submitted to the
agency that contains essential facts aleging improper conduct by an
educator, applicant, or examinee, and provides grounds for sanctions.

(20) Contested case—a proceeding under this chapter in
which the legal rights, duties, and privileges of a party are to be
determined by the board after an opportunity for an adjudicative
hearing.

(21) Conviction—an adjudication of guilt for a criminal
offense. The term does not include the imposition of deferred
adjudication for which the judge has not proceeded to an adjudication

PROPOSED RULES December 11, 1998 23 TexReg 12613



of guilt, except as provided by Article 42.12, Code of Criminal

drug or alcohol related offenses as described in §249.16(b) of this

Procedure.

(22) Day—acaendar day, unless otherwise specified in this
chapter.

(23) Disciplinary proceedings—contested case proceedings
before the agency, the office, and the board that commence when a

title; or acts constituting abuse under §261.001 of the Texas Family
Code.

(37) Office-the State Office of Administrative Hearings.

(38) Party—each person named or admitted to participate
in a contested case under this chapter.

request for hearing is timely filed under this chapter.

(24) Educator—a person who is required to hold a certifi-

(39) Person—any individual, representative, corporation,
or other entity, including the following: an educator, applicant,

cate issued under Subchapter B, Chapter 21, of the Act.
(25) Effective date—

(A) as goplied to this chapter upon the board’s adop-
tion, 20 days after the date on which it is filed in the office of the
secretary of state, pursuant to the APA;

(B) as applied to a non-rulemaking decision or action
by the board or staff, the date the decision or action becomes final
under the appropriate legal authority.

(26) Examinee—a person who registers to take or who
takes a basic skills examination prescribed by the board for admission
to an educator preparation program or a comprehensive examination
prescribed by the board for a certificate.

(27) Executive director-the executive director employed
by the board pursuant to §21.039 of the Act and other agency
employees acting on behalf of the executive director.

(28) Filing—any written petition, answer, motion, re-
sponse, other written instrument, or item appropriately filed with the
agency, the board, or the office under this chapter.

(29) Good moral character-the virtues of a person as

or examinee; the agency, board, or office; any other agency or
instrumentality of federal, state, or loca government; or any public
or non-profit corporation.

(40) Petition—the written pleading filed by the petitioner
in a contested case under this chapter.

(41) Petitioner—the party having the burden of proof by
a preponderance of the evidence in any contested case hearing or
proceeding under this chapter. The term includes the following

persons:

(A) the agency;

(B) a person gppealing the administrative cancellation
of scores based on irregularities involving an agency administered
test;

(C) aperson appeding the administrative denial of any
of the following:

(i) admission to an educator preparation program,;

(ii) certification (including certification following
revocation, cancellation, or surrender of a previoudly issued certifi-
cate) or renewa of certification;

evidenced, a a minimum, by his or her not having committed
crimes relating directly to the duties and responshilities of the
education profession as described in §249.16(b) of this title (relating
to Eligibility of Persons with Crimina Convictions for a Certificate

(iii) reinstatement of a suspended certificate; or

(iv) remova or modification of asanction other than
revocation, cancellation, or surrender.

under Articles 6252-13c and 6252-13d, Revised Civil Statutes) or acts
involving mora turpitude.

(30) Hearings coordinator-the staff person designated by
the executive director to receive petitions and serve as the primary
agency contact with the office.

(31) Informa conference-an informal meeting between
agency staff and an educator, applicant, or examinee; the purpose
of such a meeting being to give the person an opportunity to show
compliance with all requirements of law for the granting or retention
of a certificate or test score.

(32) Invalidated or invalidation—+rendered void; lacking
legal or administrative efficacy.

(33) Law-the United States and Texas Constitutions, state
and federal statutes, regulations, rules, relevant case law, and decisions
and orders of the board and the commissioner of education.

(34) Mail or mailed —certified United States mail, return
receipt reguested, unless otherwise provided by this chapter.

(35) Majority of the voting members present—a majority
of the voting members of the board who are present and voting on
the issue at the time the vote is recorded.

(36) Moral turpitude-improper conduct including, but
not limited to, the following: dishonesty; fraud; deceit; theft;
misrepresentation; deliberate violence; base, vile, or depraved acts
that are intended to arouse or to gratify the sexual desire of the actor;

(42) Presiding officer—the chair or acting chair of the

board.

(43) Proposal for decision—a recommended decision is-
sued by an administrative lav judge in accordance with the APA,
§2001.062.

(44) Quorum—a majority of the 12 voting members ap-
pointed to and serving on the board pursuant to §21.033 of the Act;
seven voting board members.

(45) Reinstatement-the reactivation to valid status of a
certificate suspended by the board; the lifting or discharging of a
suspension on a certificate.

(46) Representative—a person representing an educator,
applicant, or examinee in matters aising under this chapter; in a
contested case proceeding before the office, an attorney licensed to
practice law in the State of Texas.

(47) Reprimand-the board’s formal censuring of a certifi-

cae

(A) an "inscribed reprimand” is a formal, published
censure appearing on the face of the educator’s official certification
records;

(B) a "non-inscribed reprimand” is a formal, unpub-
lished censure that does not appear on the face of the educator’'s
official certification record.
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(48) Revocation—a sanction imposed by the board perma-
nently invalidating an educator’s certificate.

(49) Respondent-the party who contests factual or legal
issues or both raised in a petition; the party filing an answer in

(€) Thischapter shall apply to any matter referred to the office
on or after the effective date of this chapter.

(d) This chapter does not apply to matters related to the
proposa or adoption of board rules under the APA or to internal

response to a petition.
(50) Sanction—
(A) adisciplinary action by the board, including a re-

personnel palicies or practices of the executive director or the board.
The provisions of this chapter may not be used to seek sanctions
against a member of the board or the agency’s staff acting in that

capacity.

striction, reprimand, suspension, surrender, cancellation, or revocation
of a certificate;

(B) areasonable and lawful punitive measure imposed
by the ALJ or presiding officer against a party, representative, or
other participant involved in a disciplinary proceeding, hearing, or
other matter under this chapter.

(51) Staff-employees of the board as a state agency and
hired by the executive director.

(52) Surrender—an educator’s voluntary, permanent relin-
guishment and invalidation of a particular certificate in lieu of disci-
plinary proceedings under this chapter and possible revocation of the
certificate.

(53) Suspension or suspend(ed)—a sanction imposed by
the board temporarily invalidating a particular certificate until rein-
stated by the board.

(54) Tedt administration rules and procedures—+ules and
procedures governing professional examinations administered by the
board through the staff and a test contractor, including policies,
regulations, and procedures set out in atest registration bulletin.

(55) Unworthy to instruct or to supervise the youth of this
state-the determination that a person is unfit to hold a certificate under
Subchapter B, Chapter 21, of the Act or to be alowed on a school
campus under the auspices of an educator preparation program.

§249.4. Applicability.

(@ In conjunction with the rules of practice and procedure
of the office (1 Texas Adminigtrative Code Chapter 155 (relating
to Rules of Procedure)) and other applicable law, this chapter shall
govern disciplinary matters before the board, including the following

proceedings:

sanctions sought against a certificate holder;
enforcement of the code of ethics;
appeals of administrative denials;

EeBE

apped s of the administrative cancellation or withhold-
ing of test scores for alleged violation of test administration rules;

(5) reinstatement of a suspended certificate;

(6) removal or modification of a sanction other than
revocation, cancellation, or surrender;

(7) complaints of contract abandonment filed with the

§249.5. Purposes.
The purposes of this chapter are as follows:

(1) to protect the safety and welfare of Texas schoolchil-
dren and school personnel;

(2) to ensure educators and applicants are morally fit and
worthy to instruct or to supervise the youth of the state;

(3) to regulate and to enforce the standards of conduct of
educators and applicants;

(4) to provide for disciplinary proceedings in conformity
with the APA and the rules of practice and procedure of the office;

(5) to enforce an educator’s code of ethics;

(6) to fairly and efficiently resolve disciplinary proceed-
ings at the least expense possible to the parties and the state;

(7) to promote the development of legal precedents
through board decisions to the end that disciplinary proceedings may
be justly resolved; and

(8) to provide for regulation and general administration
pursuant to the board’s enabling statutes.

§249.6. Construction.

(8 This chapter shall be liberally construed in conformity
with the APA and the rules of practice and procedure of the office so
as to achieve the purposes for which it was adopted, without changing
the statutory jurisdiction, powers, or authority of the board.

(b) "Includes' and "including" are terms of enlargement and
not of limitation or exclusive enumeration, and use of the terms does
not create a presumption that components not expressed are excluded.

(c) If any provision of this chapter is declared invalid by a
court of competent jurisdiction, such invalidity shall not affect other
provisions of this chapter that can be applied without the invalid
provision. To that end, the board declares the provisions of this
chapter to be severable.

§249.7. Sgnature Authority; Seal.

(8 The board may delegate to the chair the authority to sign
on behalf of a maority of the board members a decision made or
order issued under this chapter.

(b) As provided by this chapter, the executive director may
sign final orders dismissing cases by agreement of the parties or by
non-suit of the petitioner as well as those relating to other matters as

agency pursuant to §§21.105(c), 21.160(c), or 21.210(c), of the Act;
and

(8) sanctions sought against a certificate for the holder’'s
knowing failure to report criminal history or other information

provided by this chapter.

(c) The board and executive director may maintain a seal to
authenticate their officia acts under this chapter, including certifying
copies of records showing decisions or orders of the board or the

required to be reported under Subchapter C, Chapter 22, of the Act;
Subchapter B, Chapter 261, of the Texas Family Code; or this chapter.

executive director. The sea shall have a gtar with five points and the
words "State Board for Educator Certification" on it.

(b) The office shall conduct all contested case hearings held
under this chapter.

§249.8. Agreements to Be in Writing.

Unless otherwise provided in this chapter, no agreement between
parties or their representatives related to a matter under this chapter
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will be enforced unless it be in writing and signed by the parties to
the agreement or their representatives and appropriately filed with the
papers as part of the record.

§249.9. Ex Parte Communications.

Subjects, parties, their authorized representatives, or anyone ese on
a party’s behalf shall not communicate or attempt to communicate
with any board member regarding a complaint, investigation, or
disciplinary proceeding under this chapter, except as alowed by law.
The chair may impose sanctions against a violator of this section.

§249.10. Conduct and Decorum.

(8 Parties, authorized representatives, witnesses, and other
persons involved in a proceeding, hearing, or other matter under
this chapter shal conduct themselves with proper dignity, courtesy,
and respect for the board, executive director, saff, ALJ, and al
other participants. Disorderly conduct shall not be tolerated. The
rules of the office governing conduct and decorum under 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure)
shall aso apply to matters referred to the office.

(b) Authorized representatives shall observe the standards of
conduct prescribed for their professions.

(c) The presiding officer or ALJ may impose sanctions
against a violator of this section, including barring the person from
attending further proceedings. Sanctions allowed by the rules of the
office under 1 Texas Administrative Code, Chapter 155 governing
sanctions against a party or its representative and the grounds for
them under that chapter are also available to the chair in any other
proceeding before the board that is not conducted by the office.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818036

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 469-3001

¢ ¢ ¢

Subchapter B. Enforcement Actions and Guide-

lines
§§249.11-249.17

The new rules are proposed under the following statutory
provisions:

Senate Bill 1, Acts 1995, 74th Legislature, chapter 260, 8§81,
63, 78, effective May 30, 1995.

Subchapter B, Chapter 21, Education Code: §21.031 (relating
to the board’s establishment to regulate and oversee all as-
pects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (re-
lating to the board’'s duty to develop and implement policies
defining the respective responsibilities of the board and board’s
staff); §21.040(8) (relating to the board’s duty to execute inter-
agency contracts to perform routine administrative functions);
§21.041(a) (relating to the board’s power to adopt rules as nec-

essary for its own procedures); §21.041(b)(1) (relating to the
board’s power and duty to propose rules that provide for the reg-
ulation and general administration of Subchapter B, Chapter 21,
Education Code); 821.041(b)(4) (relating to the board’s power
and duty to propose rules that specify the requirements for the
issuance and renewal of an educator certificate); §21.041(b)(7)
(relating to the board’s power and duty to propose rules that
provide for disciplinary proceedings, including the suspension
or revocation of an educator certificate, as provided by Chapter
2001, Government Code); §21.041(b)(8) (relating to the board’s
power and duty to propose rules that provide for the enforce-
ment of an educator’s code of ethics); §21.042 (relating to the
State Board of Education’s review of board rules); §21.044 (re-
lating to the board’s power and duty to propose rules establish-
ing requirements for educator preparation);

Subchapter E, Chapter 21, Education Code: §21.105 (relating
to sanctions the board may impose against an educator who
abandons a probationary contract); §21.160 (relating to sanc-
tions the board may impose against an educator who abandons
a continuing contract); §21.210 (relating to sanctions the board
may impose against an educator who abandons a term con-
tract);

Subchapter C, Chapter 22, Education Code (relating to criminal
history records of applicants for and holders of educator certifi-
cates);

Subchapter C, Chapter 57, Education Code (relating to nonre-
newal of a certificate based on student loan default);

Subchapter F, Chapter 411, Government Code: 8§411.090 (re-
lating to the board’s access to criminal history record informa-
tion);

Chapter 2001 (relating to adoption of agency rules and applica-

tion of general rules of practice for formal and informal proceed-
ings brought pursuant to the Administrative Procedure Act);

Subchapter A, Chapter 2051: §2051.001 (relating to adoption
of seal by state commissions and boards);

Articles 6252-13c and 6252-13d, Revised Civil Statutes, (relat-
ing to the denial or sanction of a state issued license based on
a criminal conviction); and

Chapter 232 (relating to suspension of certificate for child
support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

No other statues article or codes are affected by the proposed
new rules.

§249.11. Test Irregularities, Appeal; Sanctions.

(8 The agency may administratively cancel the scores of
an examinee because of test irregularities and shall mail written
notice of such cancellation to the examinee, including the reasons for
such action. The examinee shall be given the opportunity to show
compliance with test administration rules or procedures.

(b) The examinee may apped the administrative cancellation
of test scores by requesting a hearing before the office. The appeal
of an administrative cancellation shal be in the form of a request
for hearing before the office and shall be filed with the agency. No
appea of an administrative cancellation shall recelve a contested case
hearing on the merits unless the request for hearing is received by
the agency within 30 calendar days after the person received written
notice of the agency’s action. |If supported by an ALJs proposal
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for decision, the executive director may dismiss an gppea not timely

At the time of filing with the office, a copy of the petition shall be

filed.

(c) The agency shall mail to the examinee written notice of
the referral of the matter to the office for further proceedings. Not
later than 30 cdendar days after receiving such written notice of
the referral, the examinee shall file a petition with the office that
complies in content and form with the requirements of this chapter

served on the agency as respondent through the executive director by
United States certified mail, return receipt requested. If supported by
an ALJ s proposal for decision, the board may dismiss a petition not
timely filed or in compliance with the applicable requirements under
this chapter or 1 Texas Administrative Code, Chapter 155.

§249.13. Cancellation of an Erroneously Issued Certificate.

and 1 Texas Administrative Code, Chapter 155 (relating to Rules of
Procedure). At the time of filing with the office, a copy of the petition
shall be served on the agency as respondent through the executive
director by United States certified mail, return receipt requested. If
supported by an ALJs proposal for decision, the board may dismiss
an examine€'s petition not timely filed or in compliance with the
applicable requirements under this chapter or 1 Texas Administrative

Code, Chapter 155.

(d) Upon satisfactory evidence that the examinee has viol ated
test administration rules or procedures, the board may cancel the
examinee's test scores or registration or bar the person from being
admitted to a future test administration.

§249.12. Administrative Denial; Appeal.
(8 This section applies to the following matters:

(1) admission to an educator preparation program,

(2) certification (including certification following revoca-
tion, cancellation, or surrender of a previously issued certificate) or
renewal of certification;

(3) reinstatement of a suspended certificate; or

(4) removal or modification of a restriction placed on a
certificate.

(b) The agency may adminigtratively deny any of the matters
set out in subsection (8) of this section, and the board may make the
final decision in the matter based upon satisfactory evidence that:

(1) the person has committed a crime or an offense
relating directly to the duties and responsibilities of the education

profession;
(2) the person lacks good mora character; or

(3) the person is unworthy to instruct or to supervise the
youth of this state.

(c) The agency shall mail to the person whose application or
request has been adminigratively denied written notice of the denial
and the factual and legal reasons for it. The person shal be given
an opportunity to show compliance with legal requirements for the
relief sought. A person may appea an administrative denial.

(d) The apped of an administrative denial shall be in the
form of arequest for hearing before the office and shall be filed with
the agency. No appeal of an administrative denial shall receive a
contested case hearing on the merits unless the request for hearing
is received by the agency within 30 calendar days after the person
received written notice of the agency’s action. If supported by an
ALJs proposal for decision, the executive director may dismiss an
appea not timely filed.

(e) Theagency shall mail to the person appealing an adminis-
trative denial written notice of the referral of the matter to the office
for further proceedings. Not later than 30 calendar days after re-
celving such written notice of the referral, the person appealing an
administrative denial shall file a petition with the office that complies
in content and form with the requirements of this chapter and 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure).

(8 When satisfactory evidence indicates that a certificate was
issued in error and the person issued the certificate has not fulfilled
all certification requirements, the agency shall demand the return of
the certificate, which the executive director shall cancel upon receipt.

(b) The agency shdl notify the person’s employing school
district, if any, that the person was issued a certificate in error,
what actions the agency may take to cancel the erroneoudy issued
certificate, and how the person can be issued a valid certificate.

(c) If the person who was issued the erroneously issued
certificate fails to return the certificate, the agency may request a
contested case hearing before the office. After opportunity for hearing
and the issuance of a proposal for decision by an ALJ, the board may
cancel the erroneoudly issued certificate.

(d) Theagency will issue the person avalid certificate when it
receives satisfactory evidence that al certification requirements have
been fulfilled.

§249.14. Complaint, Required Reporting, and
Agency’s Filing of Petition.

Investigation;

(a) Staff may obtain and investigate information concerning
alleged improper conduct by an educator, applicant, examinee, or
other person subject to this chapter that would warrant the board
denying relief to or taking disciplinary action against the person or
certificate.

(b) Complaints againgt an educator, applicant, or examinee
must be filed in writing.

(c) The executive director and gaff may also obtain and act
on other information providing grounds for invegtigation and possible
action under this chapter.

(d) A person who serves as the superintendent of a school
district or the director of an open-enroliment charter school, private
school, regiona education service center, or shared services arrange-
ment shall promptly notify in writing the board by filing a report
with the executive director within seven calendar days of the date the
person first obtains or has knowledge of information indicating any
of the following circumstances:

(1) that an applicant for or a holder of a certificate has a
reported criminal history;

(2) that a certificate holder was terminated from employ-
ment based on a determination that he or she committed any of the

following acts:

(A) sexualy or physically abused a minor or engaged
in any other illegal conduct with a minor;

(B) possessed, transferred, sold, or distributed a con-
trolled substance;

(C) illegally transferred, appropriated, or expended
school property or funds;

(D) attempted by fraudulent or authorized means to
obtain or to dter any certificate or permit that would entitle the
individua to be employed in a position requiring such certificate
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or permit or to receive additional compensation associated with a
position; or

(E) committed a crime, any part of such crime having
occurred on school property or at a school-sponsored event; or

(3) that a certificate holder resigned and reasonable evi-
dence supported a recommendation by the person to terminate a cer-
tificate holder because he or she committed one of the acts specified
in paragraph (2) of this subsection.

(A) Before accepting an employee’s resignation that,
under this paragraph, requires a person to notify the board by filing
a report with the executive director, the person shall inform the
certificate holder in writing that such a report will be filed and

(b) The board may impose any additional conditions or
restrictions upon a certificate that the board deems necessary to
facilitate the rehabilitation and professional development of the
educator or to protect sudents, parents of sudents, school personnel,
or school officias.

(c) The board may order disciplinary action againgt a person
or certificate over which the board has jurisdiction upon a determi-
nation based on satisfactory evidence that:

(1) the person has conducted school or education activities
in violation of law;

(2) the person is unworthy to instruct or to supervise the
youth of this dtate;

sanctions against his or her certificate may result as a conseguence.

(B) A person required to comply with paragraph (3)

(3) the person has violated a provision of the educator’s
code of ethics;

of this subsection shall notify the governing body of the employing
school district before filing the report with the executive director.

(e) A report filed under subsection (d) of this section shall, at

(4) the person has failed to report or has hindered the
reporting of child abuse or the known criminal history of an educator
as required by law and §249.14 of this title (relating to Complaint,

a minimum, summarize the factual circumstances requiring the report

Required Reporting, and Investigation; Agency’s Filing of Petition);

and identify the subject of the report by providing the following
available information: name and any aliases; certificate number, if
any, or social security number; and last known mailing address and
home and daytime phone numbers. A person who is required to file
a report under subsection (d) of this section but fails to do so timely

(5) the person has abandoned a contract in violation of
§821.105(c), 21.160(c), or 21.210(c), of the Act; or

(6) the person has failed to cooperate as provided by law
with the agency in an investigation commenced under this chapter.

is subject to sanctions under this chapter.

(f) The agency shall not pursue sanctions against an educator

(d) The provisions of this section are not exclusive and do
not preclude consideration of other grounds or measures available by

who is alleged to have abandoned his or her contract in violation of

law to the board or the agency, including student loan default or child

§821.105(c), 21.160(c), or 21.210(c) of the Act unless the board of

support arrears. The board may reguest the Office of the Attorney

trustees of the employing school district:

(1) renders afinding that good cause did not exist under
§§21.105(c)(2), 21.160(c)(2), or 21.210(c)(2) of the Act; and

(2) submits a written complaint to the agency within 30
caendar days after the educator separates from employment.

(9) To efficiently administer and implement the board’'s
purpose under this chapter and the Act, the staff may set priorities for
the investigation of complaints based on the severity and immediacy
of the allegations and the likelihood of harm posed by the subject of

the investigation.

(h) Only the agency may file a petition seeking sanctions
under this chapter. Prior to the agency’s filing a petition, the agency
shall mail to the person affected written notice of the facts or conduct
alleged to warrant the intended action and shall provide the person
an opportunity to show compliance with al requirements of law for
the retention of the certificate or other enjoyment.

§249.15. Disciplinary Action by Board.
(8 Pursuant to this chapter, the board may take any of the
following actions:

(1) require the withdrawa of a person from an educator
preparation program;

(2) place redtrictions on the issuance, renewal, or holding
of a certificate, either indefinitely or for a set term;

(3) issue an inscribed or non-inscribed reprimand,

(4) suspend a certificate for a set term; or

(5) revoke or cancel, which includes accepting the sur-
render of, a certificate without opportunity for reapplication for a set
term or permanently.

General to pursue available civil, equitable, or other legal remedies
to enforce an order or decision of the board under this chapter.

§249.16. Eligibility of Persons with Criminal Convictions for a
Certificate under Articles 6252-13c and 6252-13d, Revised Civil
Satutes.

(8 Pursuant to Articles 6252-13c and 6252-13d, Revised
Civil Statutes, and Subchapter C, Chapter 22, Education Code, the
board may suspend or revoke an existing valid certificate, deny
an applicant a certificate, or bar a person from being assessed or
examined for a certificate because of a person’s conviction of a
felony or misdemeanor if the crime directly relates to the duties and
responsibilities of the education profession.

(b) Subsection (a) of this section gpplies to a crime that:
indicates a threat to the hedth, safety, or welfare of a student, parent
of a student, fellow employee, or professional colleague; interferes
with the orderly, efficient, or safe operation of a school district,
campus, or activity; or indicates impaired ability or misrepresentation
of qudlifications to perform the functions of an educator. Crimes
considered to relate directly to the duties and responsibilities of the
education profession include:

(1) the crime involves moral turpitude;

(2) the crime involves any form of sexual or physical
abuse of a minor or sudent or other illegal conduct with a minor
or student;

(3) the facts underlying the crime would support a felony
conviction for possession, transfer, sale, distribution, or conspiracy to
possess, transfer, sell, or distribute any controlled substance defined
in Chapter 481, Health and Safety Code;

(4) the crime involves school property or funds,
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(5) the crime involves any attempt by fraudulent or
unauthorized means to obtain or dter any certificate or permit that

(12) terms and status of probation, community supervi-
sion, community service, restitution, or other requirement or condi-

would entitle any person to hold or obtain a position as an educator;

tion judicialy imposed in connection with a criminal offense;

(6) the crime occurs wholly or in part on school property
or at a school-sponsored activity; or

(7) two or more crimes are committed within any 12-
month period that involve public intoxication, operating a motor
vehicle while under the influence of acohal, or disorderly conduct.

(c) Pursuant to Article 6252-13d, Revised Civil Statutes, the
executive director shall notify the gpplicant or certificate holder in
writing of the agency’s intent to seek disciplinary action, including
denial or revocation, and the reasons for the proposed action. The
applicant or certificate holder shall have the opportunity to be heard
according to the procedures set forth in this chapter.

§249.17. Decision Making Guidelines.

(8 Purpose. The purpose of these guiddines is to achieve
the following objectives:

(1) to provide a framework of andysis for the gt&ff, the
presiding ALJ, and the board in considering matters under this

chapter;
(2) to promote consistency in the exercise of sound

discretion by the staff, the presiding ALJ, and the board in seeking,
proposing, and making decisions under this chapter; and

(3) to provide guidance for the informal resolution of
potentially contested matters.

(b) Condruction and application. This section shall be
construed and applied 0 as to preserve board members discretion
in making fina decisions under this chapter. This section shall be
further construed and applied so as to be consistent with the Act,
the rest of this chapter, and other applicable law, including board
decisions and orders.

(c) The following factors may be considered in seeking,
proposing, or making a decision under this chapter:

(1) thetype and severity of actua physical or mental harm
to a student or to school personnel;

(2) the severity of economic harm to a student, the
parent(s) of a sudent, school personnel, a school official, school
district, or the state, and the ability of the person causing the harm
to make restitution;

premeditated or intentional misconduct;

mi sconduct;
motive;
attempted concealment of misconduct;

prior misconduct of a similar or related nature;

disciplinary or criminal history;

CRCRSHCRCRCRE

violation of a board order;

(10) prior written reprimands, warnings, or admonish-
ments from any governmental agency or official regarding misconduct
or violation of laws pertaining to the educator;

(11) likelihood of present harm or potentia for continuing
harm to students, parents of students, school personnel, or school or
certification officials;

(13) the likelihood of future misconduct of a similar or
related nature as shown by:

(A) lack of remorse;

(B) failure to implement remedial measures to correct
or dleviate harm arising from the misconduct; or

(C) lack of rehabilitative motivation or potential; or

(14) any other relevant circumstances or facts.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818037

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

¢ ¢ +
Subchapter C. Prehearing Matters

19 TAC §8249.18-249.29

The new rules are proposed under the following statutory
provisions:

Senate Bill 1, Acts 1995, 74th Legislature, chapter 260, 8§81,
63, 78, effective May 30, 1995.

Subchapter B, Chapter 21, Education Code: §21.031 (relating
to the board’'s establishment to regulate and oversee all as-
pects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (re-
lating to the board’'s duty to develop and implement policies
defining the respective responsibilities of the board and board’s
staff); §21.040(8) (relating to the board’s duty to execute inter-
agency contracts to perform routine administrative functions);
§21.041(a) (relating to the board’s power to adopt rules as nec-
essary for its own procedures); §21.041(b)(1) (relating to the
board’s power and duty to propose rules that provide for the reg-
ulation and general administration of Subchapter B, Chapter 21,
Education Code); §21.041(b)(4) (relating to the board’s power
and duty to propose rules that specify the requirements for the
issuance and renewal of an educator certificate); §21.041(b)(7)
(relating to the board’s power and duty to propose rules that
provide for disciplinary proceedings, including the suspension
or revocation of an educator certificate, as provided by Chapter
2001, Government Code); §21.041(b)(8) (relating to the board’s
power and duty to propose rules that provide for the enforce-
ment of an educator’s code of ethics); §21.042 (relating to the
State Board of Education’s review of board rules); §21.044 (re-
lating to the board’s power and duty to propose rules establish-
ing requirements for educator preparation);

Subchapter E, Chapter 21, Education Code: §21.105 (relating
to sanctions the board may impose against an educator who
abandons a probationary contract); §21.160 (relating to sanc-
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tions the board may impose against an educator who abandons
a continuing contract); §21.210 (relating to sanctions the board
may impose against an educator who abandons a term con-
tract);

Subchapter C, Chapter 22, Education Code (relating to criminal
history records of applicants for and holders of educator certifi-
cates);

Subchapter C, Chapter 57, Education Code (relating to nonre-
newal of a certificate based on student loan default);

Subchapter F, Chapter 411, Government Code: 8411.090 (re-
lating to the board’s access to criminal history record informa-
tion);

Chapter 2001 (relating to adoption of agency rules and applica-
tion of general rules of practice for formal and informal proceed-
ings brought pursuant to the Administrative Procedure Act);

Subchapter A, Chapter 2051: §2051.001 (relating to adoption
of seal by state commissions and boards);

Articles 6252-13c and 6252-13d, Revised Civil Statutes, (relat-
ing to the denial or sanction of a state issued license based on
a criminal conviction); and

Chapter 232 (relating to suspension of certificate for child
support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

No other statues article or codes are affected by the proposed
new rules.

§249.18. Jurisdiction.

(8 A contested case commences under this chapter when
a request for hearing is timely filed with the agency’s hearings
coordinator.

(b) Jurisdiction of the office is determined by the ALJ under
1 Texas Administrative Code, Chapter 155 (relating to Rules of

Procedure).
§249.19. Powers and Duties of ALJ.

The powers and duties of an ALJ are determined by 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure).

§249.20. Recusal and Disqualification of ALJs.

Therecusal or disgualification of an ALJ shall be governed by 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure).

§249.21. Substitution of ALJs.

Substitution of an ALJ shall be governed by 1 Texas Administrative
Code, Chapter 155 (relating to Rules of Procedure).

§249.22. Classification of Parties; Current Addresses.
(8 Regardless of errors as to designation of a party, parties

(8 Representatives of parties shall notify the office and other
parties of the representation.

(b) At an informal conference offered pursuant to the APA,
a person may be represented by a person who is not an attorney.

(c) Partiesin contested cases before the office may represent
themselves or be represented by an attorney licensed to practice law
in the State of Texas.

§249.24. Filing or Serving Documents on the Agency or the ALJ.
(8 Thefollowing requirements govern the filing or service on
the agency of documents related to a proceeding under this chapter:

(1) The following original papers shall be filed with the
agency: appea of an administrative denia and regquest for a contested
case hearing under this chapter; exceptions and replies to the ALJ's
proposa for decision; and motions for rehearing. Such filings shall
be directed to: Hearings Coordinator, State Board for Educator
Certification, 1001 Trinity Street, Austin, Texas, 78701-2603. The
date of filing shall be determined by the file stamp affixed by the

agency.

(2) For any original paper required to be filed with the
agency, the original and four copies shall be filed.

(b) The filing of papers with the office or service of docu-
ments on the ALJ in contested cases shall be governed by 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure),
unless modified by order of the ALJ as alowed by law.

§249.25. Pleadings.

(8 Pleadings filed with the office include petitions, answers,
replies, exceptions, and motions. Regardless of any error in its
designation, a pleading shall be accorded its true status in the
proceeding in which it is filed.

(1) Amended and supplemental pleadings may be filed at
such time so as not to operate as a surprise on the opposing party.

(2) The ALJmay allow a pleading to be amended during
the contested case evidentiary hearing on the merits and shall do so
freely when the trial amendment will facilitate determining the merits
of the case but will not unduly prejudice the objecting party.

(b) In addition to this chapter, 1 Texas Administrative Code,
Chapter 155 (relating to Rules of Procedure) shall aso govern the fol-
lowing matters related to pleadings: the content generally of plead-
ings, purpose and effect of motions; general requirements for mo-
tions; responses to motions generally; motions to intervene; motions
for continuance; responses to written motions for continuance; and
amendment of pleadings.

§249.26. Ptition.

(8 The party seeking relief and requesting a contested case
hearing under this chapter shall file a petition with the office. The
petitioner shall have the burden of proof by a preponderance of the

shall be accorded their true status in the proceeding.

(b) The petitioner in a contested case proceeding under this
chapter and 1 Texas Administrative Code, Chapter 155 (relating to
Rules of Procedure) is the party in a contested case seeking relief
from the decision maker and requesting an adjudicative hearing with
the office. The petitioner shall have the burden of proof to show by
a preponderance of the evidence entitlement to such relief.

(c) Parties shall keep the agency apprised of their current
addresses and shall notify the agency of a change of address within
five calendar days of the effective date of such change.

§249.23. Representation of Parties.

evidence in all contested case proceedings brought under this chapter.

(b) The petition shal contain the following items:

(1) a statement of the legal authority and jurisdiction
under which the disciplinary action is being sought and the hearing
is to be held;

(2) a reference to the particular sections of the statutes
and rules involved;

(3) a statement of the matters asserted;

(4) adatement regarding the failure of the partiesto reach
an agreed settlement of the matters asserted in the petition;

23 TexReg 12620 December 11, 1998 Texas Register



(5) the name, current mailing address, daytime telephone

The APA, 1 Texas Administrative Code, Chapter 155 (relating to

number, if any, and facsimile number, if any, of the petitioner and the

Rules of Procedure), this chapter, and the Texas Rules of Civil

petitioner’s authorized representative; and

(6) if the petition seeks sanctions against a certificate
holder, a notification set forth as follows in capita letters and in at
least 10-point boldface type: |IF YOU DO NOT FILE A WRIT-
TEN ANSWER TO THIS PETITION WITH THE STATE OF-
FICE OF ADMINISTRATIVE HEARINGS WITHIN 30 CALEN-
DAR DAYS OF BEING SERVED WITH THIS PETITION, ANY
SCHEDULED HEARING MAY BE CANCELED AND THE STATE
BOARD FOR EDUCATOR CERTIFICATION MAY GRANT THE
RELIEF REQUESTED IN THIS PETITION, INCLUDING REVO-
CATION OF YOUR CERTIFICATE BY DEFAULT. THE MATTERS
ASSERTED IN THE PETITION WILL BE DEEMED ADMITTED
UNLESS YOUR WRITTEN ANSWER SPECIFICALLY DENIES
EACH ASSERTION PLED AND IS FILED WITHIN THE PRE-
SCRIBED TIME PERIOD. IF YOU FILE A WRITTEN ANSWER
BUT THEN FAIL TO ATTEND A SCHEDULED HEARING, THE
STATE BOARD FOR EDUCATOR CERTIFICATION MAY GRANT
THE RELIEF REQUESTED IN THISPETITION, INCLUDING RE-
VOCATION OF YOUR CERTIFICATE.

(c) The petition shall be served on the respondent by United
States certified mail, return receipt requested. The agency as
petitioner shall also serve the petition on the respondent by regular
first-class United States mail. A certificate evidencing service shdl
be included in the petition. For purposes of this section and §249.27
of this title (relating to answers), it is a rebuttable presumption that
a petition was served on the respondent no later than five calendar

days after mailing.

(d) A petition that does not comply with the requirements of
this chapter and 1 Texas Administrative Code, Chapter 155 (relating
to Rules of Procedure) is subject to dismissal.

§249.27.  Answer.

(8 The party responding to a petition filed under this chapter
shall file a written answer with the office within 30 cdendar days
after being served with such petition. For purposes of this section
and §249.26 of this title (relating to petitions), it is a rebuttable
presumption that a petition was served on the respondent no later
than five caendar days after mailing. At the time of filing with
the office, the respondent shall serve a copy of the answer on the
petitioner by United States certified mail, return receipt requested.

(b) The answer shal specifically admit or deny each dlega-
tion in the petition and shall plead all affirmative defenses.

(¢) The answer shall contain the name, current mailing
address, daytime telephone number, if any, and facsimile number, if
any, of the respondent and the respondent’ s authorized representative.

(d) All well-pled factual dlegations in the petition will be
deemed admitted unless the respondent’ s answer, containing specific
denials to each allegation, is filed within the time period prescribed in
subsection (a) of this section. A general denial shall not be sufficient
to controvert factua allegations contained in the petition.

(e) An answer that does not comply with the requirements of
this chapter and 1 Texas Administrative Code, Chapter 155 (relating
to Rules of Procedure) may provide grounds for judgment in favor

§249.28. Stipulations.
Stipulations shall be governed by 1 Texas Administrative Code,
Chapter 155 (relating to Rules of Procedure).

§249.29. Discovery.

Procedure, as applicable, shall govern discovery.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818038

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

¢ ¢ ¢

Subchapter D. Hearing Procedures
19 TAC §8249.30-249.35

The new rules are proposed under the following statutory
provisions:

Senate Bill 1, Acts 1995, 74th Legislature, chapter 260, 8§81,
63, 78, effective May 30, 1995.

Subchapter B, Chapter 21, Education Code: §21.031 (relating
to the board’s establishment to regulate and oversee all as-
pects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (re-
lating to the board’'s duty to develop and implement policies
defining the respective responsibilities of the board and board’s
staff); §21.040(8) (relating to the board’s duty to execute inter-
agency contracts to perform routine administrative functions);
§21.041(a) (relating to the board’s power to adopt rules as nec-
essary for its own procedures); §21.041(b)(1) (relating to the
board’s power and duty to propose rules that provide for the reg-
ulation and general administration of Subchapter B, Chapter 21,
Education Code); §21.041(b)(4) (relating to the board’s power
and duty to propose rules that specify the requirements for the
issuance and renewal of an educator certificate); §21.041(b)(7)
(relating to the board’s power and duty to propose rules that
provide for disciplinary proceedings, including the suspension
or revocation of an educator certificate, as provided by Chapter
2001, Government Code); §21.041(b)(8) (relating to the board’s
power and duty to propose rules that provide for the enforce-
ment of an educator’s code of ethics); §21.042 (relating to the
State Board of Education’s review of board rules); §21.044 (re-
lating to the board’s power and duty to propose rules establish-
ing requirements for educator preparation);

Subchapter E, Chapter 21, Education Code: §21.105 (relating
to sanctions the board may impose against an educator who
abandons a probationary contract); §21.160 (relating to sanc-
tions the board may impose against an educator who abandons
a continuing contract); §21.210 (relating to sanctions the board
may impose against an educator who abandons a term con-
tract);

Subchapter C, Chapter 22, Education Code (relating to criminal
history records of applicants for and holders of educator certifi-
cates);
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Subchapter C, Chapter 57, Education Code (relating to nonre-
newal of a certificate based on student loan default);

Subchapter F, Chapter 411, Government Code: 8§411.090 (re-
lating to the board’s access to criminal history record informa-
tion);

Chapter 2001 (relating to adoption of agency rules and applica-

tion of general rules of practice for formal and informal proceed-
ings brought pursuant to the Administrative Procedure Act);

Subchapter A, Chapter 2051: §2051.001 (relating to adoption
of seal by state commissions and boards);

Articles 6252-13c and 6252-13d, Revised Civil Statutes, (relat-
ing to the denial or sanction of a state issued license based on
a criminal conviction); and

Chapter 232 (relating to suspension of certificate for child
support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

No other statues article or codes are affected by the proposed
new rules.

§249.30. Notice of Contested Case Hearing.

(8 Notice of a contested case hearing is governed by the
APA, 1 Texas Administrative Code, Chapter 155 (relating to Rules
of Procedure), and this chapter.

(b) The agency may serve the notice of hearing by sending it
certified, return receipt requested, and regular first-class United States
mail to the party’s last known address as shown by the agency’s
records. An educator shall notify the agency of his or her current

mailing address.
§249.31. Venue.

Hearings shall be conducted in Austin, Texas, a a Ste designated
by the office in accordance with agpplicable law and 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure).

§249.32. Conduct and Record of Hearings.

The rules of the office under 1 Texas Administrative Code, Chapter
155 (relating to Rules of Procedure) shall govern the procedure at
hearing and the making of a record of a contested case.

§249.33. Use of Deposition Transcripts in Contested Case Hearings.

The use of deposition transcripts in contested case hearings shall be
governed by Rule 207 of the Texas Rules of Civil Procedure. The
terms "court proceedings’ and "trial" used in Rule 207 are deemed
to refer to "contested case hearing(s)" for purposes of applying this
section and Rule 207 to contested case hearings before the office.

§249.34. Consolidated Proceedings.

A party may move to consolidate two or more proceedings under this
chapter if:

(1) they involve common questions of law and fact; and

other informal or aternative resolution agreed to by the parties and
not precluded by law.

(c) If supported by an ALJ s proposal for decision, the board
may dispose of a case prior to a contested case hearing on the merits
on the following grounds:. unnecessary duplication of proceedings;
res judicata; withdrawal; mootness; lack of jurisdiction; failure of a
party requesting relief to timely file or file in proper form a pleading
that would support an order or decision in that party’s favor; failure to
comply with an applicable order, deadline, rule, or other requirement
issued by the board, the executive director, or the presiding ALJ;
failure to state a claim for which relief can be granted; or failure to

prosecute.
(d) For purposes of this chapter, an event described in

paragraphs (1) or (2) of this subsection shall congtitute a default on
the part of a respondent in a contested case:

(1) the failure of the respondent to timely file a written
answer in proper form as required by this chapter; or

(2) thefailure of the respondent to appear in person or by
authorized representative on the day and a the time set for hearing
in a contested case, regardless of whether a written answer has been
filed.

(e) In the event a respondent defaults, the petitioner may
seek from the ALJ or the board or both the appropriate relief as
provided by paragraphs (1)-(3) of this subsection, in addition to and
in conformance with any remedies for default available under 1 Texas
Administrative Code, Chapter 155:

(1) Upon the falure to timely file a written answer in
proper form as provided by §249.27 of this title (relating to answers)
and 1 Texas Administrative Code, Chapter 155, the ALJ may propose
entry of a default judgment againgt the respondent. The board
may dispose of the case by entering a default judgment against the
respondent and granting any relief requested in the petition, including
the revocation of acertificate. Upon notice of the board’ s disposition,
the ALJ shall dismiss the case from the office’s docket.

(2) The petitioner, upon oral or written motion, shall be
entitled to a continuance of a contested case hearing for a reasonable
period of time determined by the ALJ if dl the following conditions
exist:

(A) the respondent has faled to timely file a written
answer in proper form as provided by 8§249.27 of this title and 1
Texas Administrative Code, Chapter 155;

(B) the board has not disposed of the case; and

(C) both the petitioner and the respondent appear in
person or by authorized representative on the date and time at a
scheduled hearing before the office.

(3) Upon the failure to appear in person or by authorized
representative on the date and time at a scheduled hearing before
the office, regardless of whether a written answer has been filed, the

(2) separate proceedings would result in unwarranted
expense, delay, or substantial injustice.

§249.35. Disposition Prior to Hearing; Default.

(8 This chapter and 1 Texas Administrative Code, Chapter
155 (relating to Rules of Procedure) shall govern disposition prior to
hearing, default, and attendant relief.

(b) The executive director may issue and sign orders on be-
half of the board resolving a case by waiver, gipulation, compromise,
agreed settlement, consent order, agreed gatement of facts, or any

ALJ may propose entry of a default judgment against the respondent
pursuant to 1 Texas Adminigtrative Code, §155.55 (relating to failure
to attend hearing and default) or abate proceedings in the case and
defer to the board for disposition. The board may dispose of the case
by entering a default judgment and granting any relief requested in
the petition, including the revocation of a certificate. Upon notice
of the board’s disposition, the ALJ shall dismiss the case from the
office’ s docket.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818039

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

. . .
Subchapter E. Posthearing Matters

19 TAC §8249.36-249.45

The new rules are proposed under the following statutory
provisions:

Senate Bill 1, Acts 1995, 74th Legislature, chapter 260, 8§81,
63, 78, effective May 30, 1995.

Subchapter B, Chapter 21, Education Code: §21.031 (relating
to the board’'s establishment to regulate and oversee all as-
pects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (re-
lating to the board’'s duty to develop and implement policies
defining the respective responsibilities of the board and board’s
staff); §21.040(8) (relating to the board’s duty to execute inter-
agency contracts to perform routine administrative functions);
§21.041(a) (relating to the board’s power to adopt rules as nec-
essary for its own procedures); §21.041(b)(1) (relating to the
board’s power and duty to propose rules that provide for the reg-
ulation and general administration of Subchapter B, Chapter 21,
Education Code); §21.041(b)(4) (relating to the board’s power
and duty to propose rules that specify the requirements for the
issuance and renewal of an educator certificate); §21.041(b)(7)
(relating to the board’s power and duty to propose rules that
provide for disciplinary proceedings, including the suspension
or revocation of an educator certificate, as provided by Chapter
2001, Government Code); §21.041(b)(8) (relating to the board’s
power and duty to propose rules that provide for the enforce-
ment of an educator’s code of ethics); §21.042 (relating to the
State Board of Education’s review of board rules); §21.044 (re-
lating to the board’s power and duty to propose rules establish-
ing requirements for educator preparation);

Subchapter E, Chapter 21, Education Code: §21.105 (relating
to sanctions the board may impose against an educator who
abandons a probationary contract); §21.160 (relating to sanc-
tions the board may impose against an educator who abandons
a continuing contract); §21.210 (relating to sanctions the board
may impose against an educator who abandons a term con-
tract);

Subchapter C, Chapter 22, Education Code (relating to criminal
history records of applicants for and holders of educator certifi-
cates);

Subchapter C, Chapter 57, Education Code (relating to nonre-
newal of a certificate based on student loan default);

Subchapter F, Chapter 411, Government Code: 8§411.090 (re-
lating to the board’s access to criminal history record informa-
tion);

Chapter 2001 (relating to adoption of agency rules and applica-
tion of general rules of practice for formal and informal proceed-
ings brought pursuant to the Administrative Procedure Act);

Subchapter A, Chapter 2051: §2051.001 (relating to adoption
of seal by state commissions and boards);

Articles 6252-13c and 6252-13d, Revised Civil Statutes, (relat-
ing to the denial or sanction of a state issued license based on
a criminal conviction); and

Chapter 232 (relating to suspension of certificate for child
support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

No other statues article or codes are affected by the proposed
new rules.

§249.36. Proposal for Decision.
(8 Asappropriate, the presiding ALJ shall prepare a proposal
for decision containing the following items:
(1) separately stated findings of fact and conclusions of
law; and
(2) aproposed order.

(b) The ALJ may amend the proposal for decision pursuant
to exceptions, replies to exceptions, and briefs.

() The ALJ shall submit the proposal for decision to the
board’ s headquarters, with a copy to each party.

(d) Except as otherwise provided or prohibited by these rules
and other applicable law, the board's general counsd may issue
procedural directives relating to matters that arise after the submission
of the proposal for decision to the board and that are not delegated
to the office for action or decision.

§249.37. Exceptions and Replies.

(@ A paty who is aggrieved by the ALJs proposal for
decision shall file any exceptions to the proposal for decision within
30 calendar days of the date of the proposal for decision. Any replies
to the exceptions shall be filed by other parties within 50 calendar
days of the proposal for decision. Exceptions and replies shall be:

(1) filed with the board by mailing, hand-delivering, or
faxing them to the agency’s general counsel a agency headquarters;

(2) served upon the other party by mail, hand-delivery, or
fax; and

(3) served on the ALJ in accordance with 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure).

(b) Any disagreement with a factual finding or conclusion of
law in the proposal for decision not contained in an exception to the
proposa shall be waived.

(c) Each exception or reply to afinding of fact or conclusion
of law shall be concisely stated and shall summarize the evidence in
support of each exception.

(1) Any evidence or arguments relied upon shall be
grouped under the exceptions to which they relate.

(2) In summarizing evidence, the parties shall include a
specific citation to the hearing record where such evidence appears.
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(3) Arguments shall be logical and coherent and citations
to authorities shall be complete.

§249.38. Review and Presentation of Proposal to Board.

The board shall review the record of the hearing conducted by the
office before making a fina decision or issuing an order in a case.
The board may require the presiding ALJ to make a presentation on
the proposal for decision at a public meseting of the board.

§249.39. Final Decisions and Orders.

(8 The chair having certified a quorum present at a regularly
scheduled board meeting, a majority vote of the voting members
present shal be required to make a final decision on a proposa for
decision, unless provided otherwise by this chapter.

(b) A copy of the board’s decision or order shall be delivered
by hand or certified mailed to the parties or to their authorized
representatives, as appropriate, and to the office.

() All final decisons and orders of the board under this
chapter shall be in writing and signed by the members of the board
voting in favor of the decision or order or by the chair on behalf of
the majority as alowed by this chapter. A final decision or order shall
include findings of fact and conclusions of law separately stated.

(d) The board may change a proposal for decision submitted
by the ALJ in accordance with the APA. If the board changes an
ALJ s proposal for decision, the board’s fina decision or order shal
show how the proposa was changed, state the specific reason and
legal basis for a change, and cite the portion of the hearing record
supporting the change. If the board changes a proposal for decision
because no evidence in the record supports the ALJ s finding of fact
or conclusion of law, then the board may cite the record as a whole

for such a change.
§249.40. Motion for Rehearing; Adminigtrative Finality.

(8 A motion for rehearing of the board’s decision in a
contested case and the determination of administrative finality shall
be governed by the APA, applicable case law, and this section.

(b) A motion for rehearing unsupported by satisfactory
evidence shall be overruled. This subsection does not limit the
overruling of amotion for rehearing on other grounds or by operation
of law.

§249.41. Procedure for Reprimand; Restriction.

(8 When the board reprimands an educator or restricts an
educator’s certificate, the agency shall mail to the educator a copy of
the board’ s order.

(b) Inscribed reprimand.

(1) The agency shal demand that the educator return al
certificates or permits issued by the State of Texas as well as al
copies of them and substitute a certificate provided by the agency
showing the reprimand on the face of the certificate.

(2) A record of the board's action publicly reprimanding
the educator shall become part of the educator’s official certification
records maintained by the agency.

(3) The agency shall aso notify the employing school
district of the board’s order reprimanding the educator.

(c) Non-inscribed reprimand.

(1) The educator may retain all copies of all certificates
or permits issued by the State of Texas as well as al copies of
them without being required to subgtitute a certificate showing the

reprimand.

(2) The board's action reprimanding the certificate holder
shall only become part of the person’s confidentia investigative/
litigation case file maintained by the agency and shall not be available
for public inspection except as required by law.

(3) The agency, the presiding ALJ, and the board may
consder a non-inscribed reprimand in seeking, recommending, or
ordering sanctions based on subsequently obtained evidence of
improper or crimina conduct by the educator.

(d) Restriction.
(1) The agency shal demand that the educator return al
certificates or permits issued by the State of Texas as well as al

copies of them and substitute a certificate provided by the agency
showing each restriction.

(2) A record of the board's action restricting the educa-
tor's certificate shall become part of the person’s official records
maintained by the agency.

(3) The agency shall notify the employing school district
of the board's order restricting the educator’s certificate.

8249.42. Procedure for the Suspension, Cancellation, or Revocation
of a Certificate.

(8 When the board issues an order of suspension, cancella-
tion, or revocation, the agency shal mail a copy of the order to the
person who formerly held the certificate.

(b) When an order of suspension, cancellation, or revocation
becomes adminigtratively final, the agency shall mail to the former
certificate holder notification of finality and a demand that he or she
return dl certificates or permits issued by the State of Texas as well
as al copies of them.

(c) A record of the board action suspending, canceling, or
revoking the certificate shal become part of the person’'s official
records maintained by the agency.

(d) The agency shall also notify the employing school district
of the board’s order when it becomes administratively final.

(e) The agency shdl notify all Texas school district super-
intendents and certification officers in each state or territory of the
United States of the suspension, cancellation, or revocation.

§249.43. Procedure for Reingtating a Suspended Certificate.

(8 At the end of the suspension period designated by the
board, the person whose certificate was suspended may request that
the executive director reinstate the certificate.

(b) A record of reinstatement of the certificate shall become
part of the educator’s official certification records.

(c) The agency shal notify all Texas school district super-
intendents and certification officers in each state or territory of the
United States of the reinstatement of the certificate.

§249.44. Reapplication Following Denial, Cancellation, or Revoca-
tion.

(8 Except as provided by this section, the agency shal
process and review in its usual and customary manner the certificate
application of a person whose previous application was denied or
whose certificate was canceled or revoked by the board under this
chapter. For purposes of this section, the term "canceled” refers only
to the surrender of a certificate in lieu of disciplinary action, including
possible revocation.

(b) A person whose certificate has been denied, canceled, or
revoked under this chapter shall not reapply for a certificate before the
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first anniversary after the date of the board' s order denying, canceling,
or revoking a certificate became administratively final. The executive

(12) the gravity of the improper conduct for which the
sanction was imposed and the impact the misconduct had on students,

director shall reject without processing or further proceedings any

parents of students, schoal officias, fellow employees, or professional

application received in violation of this subsection.

(c) Inaddition to other sanctions available under this chapter,
the board may order that a person whose certificate has been denied,

colleagues,

(13) the length of time snce the sanction was imposed,
considered in light of whether the person seeking modification has

canceled, or revoked under this chapter shall not reapply for a

had sufficient time for successful rehabilitation; or

certificate before a time period longer than one year after the order
of denial, cancdlation, or revocation became administratively final.
The executive director shal reject without processing or further
proceedings any application received in violation of such an order.

(d) In reviewing a certificate application, the agency, the
presiding ALJ, and the board may consider prior board orders
denying, canceling, or revoking a certificate previousy applied for
or held by the applicant.

() After investigation and opportunity for hearing under this
chapter, the board may grant or deny, in whole or in part, the relief
reguested in the applicant’ s petition.

(f) A person whose petition for relief under this section has
been denied by the board, in whole or in part, shall not file a
subsequent application or petition earlier than the first anniversary
of the effective date of such denial.

(g9) The executive director shal reject without further pro-
ceedings any application or petition filed in violation of this section,
any other applicable law, or related lawful contract or agreement.

(h) The agency shall publish notice of any certificateissued to
a person whose previous application was denied or whose certificate
was canceled or revoked by the board under this chapter.

§249.45. Factors for Modifying Sanctions.

In determining whether to modify a sanction other than revocation
imposed under this chapter, the ALJ and the board may consider the
following factors:

(1) moral character in the community as shown by satis-
factory evidence;

(2) employment history;

(3) providing or faling to provide legally obligated finan-
cial support for any children or spouss;

(4) participation in continuing education programs or
other methods of maintaining currency with the education profession;

(5) crimind history record, including arrests, indictments,
and convictions for crimes involving moral turpitude;

(6) successful completion or discharge of any sentence,
incarceration, fine, parole, mandatory supervision, probation, commu-
nity supervision, community service, restitution, or other requirement
or condition judicialy imposed in connection with a criminal offense;

(7) offers of employment in the education profession;

(8) involvement in public service activities in the commu-

nity;
(9) compliance or non-compliance with the provisions of
a board order;

(10) action by other state or federa regulatory agencies,

(11) any evidence of drug or alcohol abuse that may
impair the applicant’s ability to perform duties as an educator;

(14) other actions taken by the person seeking modifica-
tion to ably and responsibly resume full duties as an educator.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818040

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

¢ ¢ ¢

Subchapter F. Enforcement of the Educator’s
Code of Ethics
19 TAC §8249.46-249.56

The new rules are proposed under the following statutory
provisions:

Senate Bill 1, Acts 1995, 74th Legislature, chapter 260, 8§81,
63, 78, effective May 30, 1995.

Subchapter B, Chapter 21, Education Code: §21.031 (relating
to the board’'s establishment to regulate and oversee all as-
pects of the certification, continuing education, and standards
of conduct of public school educators); §21.039 (relating to the
powers and duties of the executive director); §21.040(6) (re-
lating to the board’'s duty to develop and implement policies
defining the respective responsibilities of the board and board’s
staff); §21.040(8) (relating to the board’s duty to execute inter-
agency contracts to perform routine administrative functions);
§21.041(a) (relating to the board’s power to adopt rules as nec-
essary for its own procedures); §21.041(b)(1) (relating to the
board’s power and duty to propose rules that provide for the reg-
ulation and general administration of Subchapter B, Chapter 21,
Education Code); §21.041(b)(4) (relating to the board’s power
and duty to propose rules that specify the requirements for the
issuance and renewal of an educator certificate); §21.041(b)(7)
(relating to the board’s power and duty to propose rules that
provide for disciplinary proceedings, including the suspension
or revocation of an educator certificate, as provided by Chapter
2001, Government Code); §21.041(b)(8) (relating to the board’s
power and duty to propose rules that provide for the enforce-
ment of an educator’s code of ethics); §21.042 (relating to the
State Board of Education’s review of board rules); §21.044 (re-
lating to the board’s power and duty to propose rules establish-
ing requirements for educator preparation);

Subchapter E, Chapter 21, Education Code: §21.105 (relating
to sanctions the board may impose against an educator who
abandons a probationary contract); §21.160 (relating to sanc-
tions the board may impose against an educator who abandons
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a continuing contract); §21.210 (relating to sanctions the board
may impose against an educator who abandons a term con-
tract);

Subchapter C, Chapter 22, Education Code (relating to criminal
history records of applicants for and holders of educator certifi-
cates);

Subchapter C, Chapter 57, Education Code (relating to nonre-
newal of a certificate based on student loan default);

Subchapter F, Chapter 411, Government Code: 8§411.090 (re-
lating to the board’s access to criminal history record informa-
tion);

Chapter 2001 (relating to adoption of agency rules and applica-
tion of general rules of practice for formal and informal proceed-
ings brought pursuant to the Administrative Procedure Act);

Subchapter A, Chapter 2051: §2051.001 (relating to adoption
of seal by state commissions and boards);

Articles 6252-13c and 6252-13d, Revised Civil Statutes, (relat-
ing to the denial or sanction of a state issued license based on
a criminal conviction); and

Chapter 232 (relating to suspension of certificate for child
support arrears) and Chapter 261, Family Code (relating to the
obligation of educators to report child abuse).

No other statues article or codes are affected by the proposed
new rules.

8249.46. Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

(1) Code of Ethics-the Code of Ethics and Standards of
Practices for Texas Educators (19 Texas Administrative Code, Chapter
247 (relating to Educator’s Code of Ethics)).

(2) Complainant—a person who files a complaint with the
agency under this subchapter aleging aviolation of the code of ethics

by an educator.

(3) Complaint—written information verified by affidavit
and filed with the agency asking for the investigation and prosecu-
tion of an alleged violation of the code of ethics. The term includes
any exhibits attached to a complaint and any additional written infor-
mation requested by the executive director under this subchapter.

(4) Office-the State Office of Administrative Hearings.

the Code of Ethics and Standard Practices for Texas Educators, 19
Texas Administrative Code, Chapter 247 (relating to Educators’ Code
of Ethics) (effective March 1, 1998), or its predecessor, as the code
of ethics existed on January 1, 1995, if the conduct occurred while
that code was in effect. The effective date of this subchapter shall
be 20 days after the date on which the adopted rules are filed in the
office of the secretary of state, pursuant to the APA.

(b) Any person, including an educator or the parent of
a student, may file a complaint against an educator under this
subchapter.  Any person may provide information to the agency
regarding a possible violation of the code of ethics.

() This subchapter applies to a complaint filed with the
executive director under this subchapter on or after the effective date
of this subchapter. Complaints that were submitted to the agency
before the effective date of this subchapter but received no disposition
shall be reviewed for dismissa pursuant to this subchapter with the
exception that the executive director or the review committee may
apply only the following grounds for dismissal to them:

(1) the commissioner of education, the board, or acourt of
competent jurisdiction has previoudy disposed of asimilar complaint
based on the same dleged facts; or

(2) the complaint fails to state a violation of the code of
ethics after, for purposes of determining jurisdiction only, accepting
the facts stated on the face of the complaint as true.

(d) A petition based on a code of ethics complaint submitted
to the agency before the effective date of this subchapter and filed
by the agency with the office shall be subject to dismissal pursuant
to subsection (c)(2) of this section and shal comply with the
applicable reguirements for pleadings under this chapter and 1 Texas
Administrative Code, Chapter 155 (relating to Rules of Procedure).

(e) The provisions of this subchapter prevail over any con-
flicting rules in the remainder of this chapter. Unless expressly pro-
vided elsewhere in this chapter, the provisions of this subchapter do
not apply to matters arising under Subchapters A-E of this chapter.

(f) Only the agency may file a petition seeking enforcement
of the code of ethics under this subchapter. The agency may file a
petition on its own initiative or on behalf of a complainant.

(g9) This subchapter does not apply to a petition filed by the
agency alleging a ground for sanction under this chapter in addition to
an alleged violation of the code of ethics. The agency is not required
to file a separate action under this subchapter if the additional ground
for sanction arises out of the same facts as the alleged violation of
the code of ethics.

(5) Party-the agency as petitioner and the educator alleged
to have violated the code of ethics as respondent in a contested case

(h) The provisions of this subchapter may not be used to seek
sanctions against a member of the board or the agency’s gaff acting

before the office and the board.

(6) Review committee—a body composed of three voting
board members appointed by the presiding officer of the board

in that capacity.

(i) The agency shal provide a copy of these rules to any
person upon request.

and including one administrator or counselor member, one teacher
member, and one citizen member.

(7) Staff—as used in this subchapter, the executive director
and other employees or agents of the board; in particular, the agency’s
employees or agents responsible for investigating or litigating admin-
istrative cases involving code of ethics complaints.

§249.47. Purpose and Scope.

(@ Pursuant to §21.041(b)(8) of the Act, and in accordance
with the provisions of this chapter, the board is authorized to impose
sanctions againgt an educator who violates a principle or standard of

§249.48. Time for Filing of Complaint.

A complaint under this subchapter shall be filed with the executive
director by the later of:

(1) 180 cadendar days &fter the effective date of this
subchapter; or

(2) 90 calendar days dfter the date of the last act giving
rise to the complaint.

8249.49. Form of Complaint; Required Service; Local Resolution.
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(8 A complaint shall be verified by affidavit and shall include

The executive director or the review committee may dismiss al or

the information specified by this subsection:

(1) the full name, current mailing address, and telephone
number of the complainant and the complainant’s representative, if

part of a complaint only based on a determination that:

(1) the commissioner of education, executive director,
review committee, office, or board has previously disposed of a

any,

(2) the full name, current mailing address, and telephone
number of the educator aleged to have violated the code of ehics

similar complaint or petition based on the same alleged facts;

(2) the complaint fails to comply with the reguirements
of §249.49 of this title (relating to Form of Complaint; Required

and the educator’ s representative, if any;

(3) adear and complete description of each act dleged
to have violated the code of ethics, including the specific place, date,

Service; Local Resolution);

(3) the complaint fails to state a violation of the code of
ethics after, for purposes of determining jurisdiction only, accepting

and time of each such act;

(4) a goecific citation of each principle and standard of
the code of ethics allegedly violated by the educator, linking each
act described in paragraph (3) of this subsection to the principle
and standard dlegedly violated and explaining how each such act
congtitutes a violation of the applicable principle and sandard;

(5) as available, the full name, current mailing address,
and telephone number of each witness to each act aleged to have
violated the code of ethics;

(6) a declaration that the complainant has informed in
writing the educator against whom the complaint is being made as
well as the superintendent or the president of the board of trustees of
the district employing that educator, as appropriate under subsection
(c) of this section, of the nature of the complaint, and providing the
dates upon which such written notifications occurred; and

(7) a declaration that to the best of the complainant’s
knowledge, information, and belief, formed after an inquiry reason-
able under the circumstances, the complaint is not frivol ous as defined
by §249.53 of this title (relating to Frivolous Complaints).

(b) The executive director may develop a complaint form that
complies with subsection (a) of this section.

() A complaint shal be filed with the executive director
and, at the time of filing, served on the educator accused of having
violated the code of ethics and the superintendent of the schoal district
employing the accused educator by certified United States mail, return
receipt requested. If the superintendent is the educator adleged to
have violated the code of ethics, then the complainant shall notify
the president of the board of trustees of the district employing the
accused superintendent. The agency shall also notify the accused
educator of the filing of a complaint against him or her.

(d) The superintendent or president of the board of trustees
notified under subsection (c) of this section shall have 45 calendar
days after receiving written notice of the complaint in which to
resolve the complainant’s allegations before the agency acts on the
complaint. The agency shall suspend its review of a complaint under
this subchapter until the earlier of:

(1) the date on which the agency receives notice from the

the facts stated on the face of the complaint as true;

(4) the complaint was not timely filed; or

(5) the complaint is frivolous as defined by §249.53 of
this title (relating to Frivolous Complaints).

8249.51. Executive Director’s Review and Notice.

(8 The executive director shall review a complaint filed
under this subchapter for possible dismissa. |In conducting this
review, the executive director shall consider only the complaint and
any additional information he or she may have requested from the
complainant or the staff.

(b) Not later than 70 calendar days after receiving a com-
plaint filed under this subchapter, the executive director shal notify
appropriate staff, the complainant, and the accused educator of his or
her disposition in accordance with the following:

(1) dismissal of the complaint in whole or in part; or

(2) approval of the complaint in whole or in part and
ordering gaff to file an gppropriate petition on behaf of the
complainant with the office within 60 days of the notice provided
under this subsection.

(c) The executive director may issue such further orders
as are necessary to accomplish his or her intended disposition,
including requiring the complainant to supplement the complaint
and establishing consequences for failure to comply. The executive
director shall set a reasonable deadline for staff and the complainant
to comply with an order under this subsection.

(d) The executive director shall send a notice of disposition
with related orders to the complainant and the accused educator
by certified United States mail, return receipt requested. A notice
reflecting a dismissal shall specify which of the grounds set out in
§249.50 of thistitle (relating to Grounds for Dismissal of a Complaint
by Executive Director or Review Committee) the executive director
relied upon in making his or her decision.

§249.52. Appeal; Review Committee.

(8 The complainant may appeal the executive director’'s
dismissal by filing a notice of appeal with the executive director.
The executive director shall forward the notice of appeal and related

complainant withdrawing the complaint;

(2) the date on which the agency receives notice from the
superintendent or the board president notified under subsection (c) of
this section that the accused educator is no longer employed by the

materials to a review committee.

(1) A notice of appeal received later than 30 calendar
days after the complainant received notice of the executive director’s
dismissal shall not be forwarded to a review committee and the

district; or
(3) 50 calendar days after the complaint was filed with
the agency.

§249.50. Grounds for Dismissal of a Complaint by Executive Direc-
tor or Review Committee.

complaint shall be dismissed as afina decision of the board without
opportunity for appeal or further proceedings.

(2) At the time of filing a notice of appeal, the com-
plainant shall serve a copy of the notice on the accused educator
by certified United States mail, return receipt requested. The notice
shall include a certificate of service that certifies compliance with this
paragraph. The executive director shall reject an appeal that does not
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include a certificate of service in the notice as required by this para-
graph.

(3) The executive director shal also notify the accused
educator of the appeal.

(b) The presiding officer of the board shall appoint the review

() Not later than 30 calendar days after receiving notice of
the referra to the office and a copy of the petition, the respondent
shall file with the office an answer complying with the requirements of
this chapter and 1 Texas Administrative Code, Chapter 155 (relating
to Rules of Procedure). At the time of filing with the office, the
respondent shall mail to the petitioner a copy of the answer.

committee for a case that shall be composed of one teacher member,
one administrator or counselor member, and one citizen member of
the board. The review committee is subject to the open meetings law,
Chapter 551 of the Government Code.

(c) The review committee shall consider only the notice of

(d) Inacontested case proceeding referred to the office under
this subchapter, a respondent may raise an affirmative defense that he
or she was exercising appropriate and ethical discretion within the
course and scope of the educator’s duties. The party pleading the
affirmative defense shall have the burden to prove such defense by a

apped, the complaint, any additional information requested by the

preponderance of the evidence.

executive director, and the executive director’s notice of dismissal
and related orders. Not later than 45 calendar days after the executive
director’s dismissal, the review committee shall notify the executive
director of its disposition of the appea according to the following:

(1) an order dismissing the complaint in whole or in part
upon the same or different grounds as the executive director; or

(2) an order directing the executive director to have staff
file an appropriate petition on behalf of the complainant with the
office within 60 days of the notice provided under this subsection.

(d) The review committee may issue such further orders as
are necessary to accomplish its intended disposition, including re-
quiring the complainant to supplement the complaint and establishing
consequences for failure to comply. The review committee shall set
a reasonable deadline for the executive director, staff, or the com-
plainant to carry out an order issued under this subsection.

(e) The review committee’'s disposition of an appea under
this subchapter shall be fina and not subject to apped. The
review committee’ s dismissal of a complaint shall specify which of
the grounds set out in §249.50 of this title (relating to Grounds
for Dismissal of a Complaint by Executive Director or Review
Committee) the committee relied in making its decision.

(f) As soon as practicable, the executive director shal notify
the complainant and the accused educator of the review committee’'s
disposition by certified United States mail, return receipt requested.

§249.53. Frivolous Complaints.

The executive director may seek and the board may impose sanctions
under this chapter againgt an educator who files a frivolous complaint.
A frivolous complaint is one that:

(1) has no basis in fact;
(2) has no basis in law; or

(3) is filed solely to harass, to intimidate, to unduly
burden, or to otherwise oppress.

§249.54. Petition and Answer.

(8 Only the agency as petitioner and the accused educator
as respondent shall be parties to any contested case referred to the
office under this subchapter. The petitioner shall have the burden of
proof by a preponderance of evidence in any contested case brought
under this subchapter.

(b) At thetime apetition is referred to the office for contested
case proceedings under this subchapter, the agency shall send notice

§249.55. Proceedings before the Office.

(8 Hearings and other matters before the office, including
discovery, shall be conducted in accordance with this subchapter, the
APA, 1 Texas Adminigtrative Code, Chapter 155 (relating to Rules
of Procedure), and applicable provisions in Subchapters C through D

of this chapter.

(b) Each party is responsible for arranging and paying the
costs of any desired reporting, shorthand, transcription, or recording
services for any of the proceedings under this subchapter, including
depositions.

(¢) The parties are encouraged to pursue and these rules
do not preclude informal disposition of any of the matters brought
pursuant to this subchapter. The parties are responsible for arranging
and paying the cost of any mediation or other type of dternative

dispute resolution.

(d) The agency may non-suit a petition if the complainant
on whose behalf the petition was filed fails to cooperate in the
prosecution of the case.

§249.56. Board Decision and Orders; Publication of Sanctions.

(8 After ascheduled hearing, the ALJ shall issue a proposal
for decision in accordance with this chapter. The ALJ shall submit
the proposal for decision to the board as final decision maker through
the agency’'s general counsel and furnish copies of the proposal for
decision to each party. Exceptions to the proposal for decision and
any replies to such exceptions shall be governed by this chapter.

(b) After reviewing the record of a contested case in which
the ALJ has issued a proposal for decision, the board shall make the
final decision in the case.

(1) Board members who served on the review committee
in a case shall recuse themselves from participating in the fina
decision on that same case.

(2) The parties are not entitled to make oral presentations
to the board or to submit additional materials after filing exceptions

or replies.
(3) Motions for rehearing shall be governed by this
chapter.
(c) The board may impose the following sanctions under this
subchapter:

(1) place a restriction on a certificate, either indefinitely
or for a set term;

of the referrd and a copy of the petition to the complainant by regular
first class United States mail and to the accused educator by certified,
return receipt requested, and regular first class United States mail. Itis
a rebuttable presumption that a petition was served on the respondent
no later than five calendar days after mailing.

(2) issue an inscribed or non-inscribed reprimand;

(3) suspend a certificate for a set term;
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(4) revoke or cancel, which includes accepting the sur-
render of, a certificate without opportunity for reapplication for a set
term or permanently; or

(5 impose any additional conditions or restrictions upon
a certificate that the board deems necessary to facilitate the rehabil-
itation and professional development of the educator or to protect
students, parents of students, school personnel, or school officials.

(d) The agency shall notify the complainant and the respon-
dent of the board's final decision or order by certified or first class
United States mail. The agency shall periodicaly publish a list of
those individuals who have been sanctioned under this subchapter.
The ligt shall include the following information about the sanctioned
individua: the name of the individual; the certificate(s) sanctioned;
the sanction; and the effective date of any sanction. A non-inscribed
reprimand shall not be published.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818041

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 469-3001

. . .
Chapter 250. Agency Administration

Subchapter A. Purchasing
19 TAC §250.1

The State Board for Educator Certification (SBEC) proposes
new 8250.1, concerning Historically Underutilized Business
(HUB) Program.

Pamela B. Tackett, Executive Director, State Board for Educa-
tor Certification, has determined that for the first five-year period
the rule is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
rule. The agency is already complying with the General Ser-
vice Commission’s (GSC) HUB goals.

Ms. Tackett also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be helping to eliminate
barriers to equal economic opportunities in state purchasing
for HUBs. There will be no effect on small businesses other
than to maintain appropriate levels of HUB usage. There are
no anticipated economic costs to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted to Dan Junell,
General Counsel, State Board for Educator Certification, 1001
Trinity Street, Austin, Texas, 78701-2603.

The new rule is proposed under House Bill 1, General Appropri-
ations Act, 75th Legislature, Regular Session (1997), Article IX,
Section 124.5; Texas Government Code, §2161; TEC §821.031,
21.041(a).

No other statues article or codes are affected by the proposed
new rules. Subchapter A. Purchasing.

§250.1. Historically Underutilized Business (HUB) Program.

The State Board for Educator Certification hereby adopts the rules
of the Generd Services Commission relating to the Historically
Underutilized Business (HUB) Program and codified at 1 Texas
Administrative Code Part V, Chapter 111, Subchapter B, §§111.11-
111.16.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818042

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 469-3001

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

Part V. State Board of Dental Examiners

Chapter 107. Dental Board Procedures

Subchapter B. Procedures for Investigating Com-

plaints
22 TAC §107.101

The State Board of Dental Examiners proposes amendments
to §107.101 concerning guidelines for the conduct of investiga-
tions.

Douglas A. Beran, Executive Director, State Board of Dental
Examiners (SBDE), has determined for the first five-year period
the rule is in effect there will be no fiscal implications for state
nor local government as a result of enforcing or administering
the rule.

Mr. Beran has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be that the public will have a
clearer understanding of the types of conduct over which the
Board has jurisdiction. It is anticipated that such understanding
will result in a more meaningful complaint resolution process.

The SBDE has determined that the proposed rule will not have
an adverse economic impact on small businesses.

Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701, (512)
463-6400. To be considered, all comments and written requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before January 11, 1999.

The amended rule is proposed under Texas Government Code
§2001.021 et.seq; Texas Civil Statutes, Article 4548h §(1)(e)(1)
which provides that the board shall distinguish categories of
complaints, and Article 4551d which provides the State Board
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of Dental Examiners with the authority to adopt and promulgate
rules consistent with the Dental Practice Act.

The proposed amended rule does not affect other statutes,
articles, or codes.

§107.101.

(@) Every complaint shall be classified into one or more of
the following categories: [Upon receipt of a complaint and in order to
provide proper statistical and/or a reporting mechanism, the aleged
complaint violation{s) shall be elassified into one or meore of the
following 17 categories defined as follows:]

(1) Quadlity of care: failure to treat a patient according
to the standard of care in the practice of dentistry or dental hygiene.
[Abandonment - Discontinuing treatment of a patient without timely
notice whereby the patient is unable to provide for continued
treatment.]

(2) Sanitation: failure to maintain the dental office

in a sanitary condition. [Avertising - Advertisng through fase;
misleading, and deceptive statements, whether in person and/or via a
print or nonprint medium.]

(3) _Professional Conduct: violations arising out of
the day-to-day practice of dentistry, not including administrative
requirements.  [Allowing the Auxiliary to Practice Dentistry -
Allowing an auxiliary person to perform denta services which are
reserved for licensed dentists or dental hygienists]

(4) Administration: failure to follow the administrative
requirements of the Dental Practice Act/and or the Board' s Rules and
Regulations. [Bishenerable Conduet - Conduct which brings discredit
upon the denta profession.]

(5) Dental Laboratories: violations of the Dental Practice
Act and/or the board’'s Rules and Regulations pertaining to the
operation of dental laboratories. [Failure to Abide with Rules/
Regulations - A violation of the day-to-day practice of dentistry,
including but not limited to, the failure to use proper protection
(e.g., lead apron) while taking radiographs, fair deding, and/or special
knowledge requirements cited in Rule 109.122.]

(6) Business Promotion: violations arising out of efforts
to obtain business, such as advertising and referral schemes. [Fee dis-
pute - Unless involved in fraud or other extenuating circumstances,
this type of violation usually is outside the jurisdiction of the Board.]

[(7)  Fraud - Attempting or practicing financial gain

through deception, misrepresentation, and/or illegal means in the
course of providing dentdl treatment. Fraud also includes the waiving

of the insurance co-payment.}

[(8) Impairment - Impaired due to self-abuse of drugs,
alcohol abuse, and/or the use of Nitrous Oxide]

[(9) Controlled Substances and Prescriptions - Promoting
or furthering addiction; violation of record keeping rules; prescribing

Guidelines for the Conduct of Investigations.

[(10) - Dentd treatment considered to be
below the standard (parameters) of care based on second opinion
evaluations}

1y _ Patient Abuse - The mistreatment of a patient -
verbally or physically.}

[(12) Patient Death - As specified in Rule 109.177, a
requirement to submit a written report within 30 days after the death
of a patient as a result of denta treatment.]

[(13) Patient Hospitalization - As in "Patient Death," a
requirement to submit a written report of a patient’s hospitalization
as a result of dental treatment whose hospitalization was not in
the norma course of dentad treatment. This includes any injury
(morbidity) or incident in the dental office]

[(14)  Precticing Dentistry Without a License (PDWOL)
- Practicing dentistry without a Texas dental license as defined in
Article 4551a, Dental Practice Act.]

[(17)  Senitation - Failure to maintain a sterile, clean
control procedures.]

(b) Every complaint shall be assigned a priority classifica-
tion. Priority 1 represents more serious allegations of violations, in-
cluding but not limited to, Patient Mortality, Patient Morbidity, Prac-
ticing Without a License, and Sanitation. Priority 2 represents less
serious threats to the public welfare, including but not limited to
records-keeping violations and Advertising. [Upen the Board Sec-
retary’s authorization to initiate an investigation of a complaint, the
Director of Enforcement shall insure complaints are assigned a pri-

(c) _Upon receipt, every complaint shall be evaluated by the
Director of Enforcement to determine whether temporary suspension,
in compliance with Article 4548h, Section 2(d), should be considered.
[Upon the receipt of an invedigation file, the assigned investigator
shall commence an investigation and provide a preliminary report to
the Director of Enforcement who, in coordination with the Board
Secretary and Executive Director, shall then evauate the imminent
danger to the public of Texas. A decison for immediate temporary
suspension of license shall be made if danger or harm is ongoing.]
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 25,
1998.

TRD-9817986

Douglas A. Beran, Ph.D.

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 463-6400

¢ ¢ ¢
22 TAC 8107.102

The State Board of Dental Examiners proposes amendments
to 8107.102 concerning procedures in the conduct of investiga-
tions. The proposed amendments are intended to ensure that
the rule and procedures followed thereunder more closely com-
ply with the requirements of article 4548h, §1 than procedures
prescribed by the current rule.

Douglas A. Beran, Executive Director, State Board of Dental
Examiners (SBDE), has determined for the first five-year period
the rule is in effect there will be no fiscal implications for state
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nor local government as a result of enforcing or administering
the rule.

Mr. Beran has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be that the public will have a
clearer idea of the rights and responsibilities of the parties to
a complaint alleging a violation of the Dental Practice Act and
SBDE rules and regulations.

The SBDE has determined that the proposed rule could have an
adverse economic impact on small businesses. The economic
impact would be contingent upon any administrative action
authorized at rule §107.102(c) and (f) and imposed upon
a dental practitioner. The fiscal impact of several of the
actions (e.g., SOAH proceedings, settlement conference) would
not be so negative as to impact the economic viability of a
small business. However, the SBDE has determined the cost
of compliance by a practitioner with the outcomes of such
actions (e.g., administrative penalty, temporary suspension)
could impact the economic viability of a small business.

Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701, (512)
463-6400. To be considered, all comments and written requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before January 11, 1999.

The amended rule is proposed under Texas Government Code
§2001.021 et.seq; Texas Civil Statutes, Article 4548h, §1 which
provides that the board shall adopt rules concerning the pro-
cessing of complaints and Article 4548h, 82 (d) which provides
that the board, in certain circumstances, may temporarily sus-
pend a license, and Article 4551d which provides the State
Board of Dental Examiners with the authority to adopt and pro-
mulgate rules consistent with the Dental Practice Act.

The proposed amended rule does not affect other statutes,
articles, or codes.

§107.102.

(@ _An investigative file accounting for each complaint filed
with the Board shall be maintained under the supervision of the
Director of Enforcement. [An information system of each complaint
supervision of the Director of Enforcement. Such information system
of the complaint. The information system shall include al pertinent
information regarding all parties involved in the invegtigative phases.]

(b) Every complaint shall be reviewed by the Director
of Enforcement to determine jurisdiction. If jurisdiction exists, a
complaint shal be investigated to determine the facts concerning the
complaint. All investigators shall be state employees. [Upen receipt
of a complaint, the Director of Enforcement or hig’her designee shall
contact and provide the Board Secretary a copy of each complaint
received. A review of the complaint shal be made by the Board
Secretary or hig’her designee and a determination of the complaint
shall be accomplished. Such determination shall include, but not be
limited to, State Board of Dental Examiners jurisdiction or to contact
the complainant and request additional information.]

(c) _If, upon initial review, the complaint reveals a possible
threat to a person’s welfare, the complaint shal be referred to the
Board or an executive committee of the Board, for consideration of
temporary suspension, pursuant to Article 4548h, Section 2(d). [H

an investigation of a complaint is authorized, an appropriate case

Procedures in Conduct of Investigations.

number shall be assigned; along with the allegation category, date
the complaint and the investigation process. Complaints shall be
numbered sequentially by current fiscal year.]

(d) During the course of an invegtigation, the complainant
shall be given an opportunity to explain or comment on the allegations
made in the complaint. At the initiation of the investigation,
the respondent shal be provided a copy of the complaint to
facilitate a response, unless to do so would jeopardize an undercover
investigation. [Fhe Director of Enforcement shall supervise and
ensure that the accountability of investigations shal follow the
established protocol as specified in the Dental Practice Act and/or
or conducted without authorization of the Board Secretary or his’her
designee]

(e) The parties to the complaint shall receive notice of the
status of the complaint, at least quarterly, until final disposition of
the complaint, unless such notice would jeopardize an undercover
investigation. [Sheuld an investigator receive information that may
reflect a violation(s) of the Dental Practice Act and/or the Board's
rules and regulations, a memorandum shall be written and submitted
to the Director of Enforcement. The Director of Enforcement; after
Secretary or his/her designee as to whether to open a case file or not.]

(f) _Upon completion, the Board Secretary or designee shall
review the investigative file. The Secretary may: dismiss the case;
refer the case to the State Office of Administrative Hearing; refer
the case to an informa settlement conference; refer the case to the
Executive Director or a subcommittee of the Board for imposition
of an admmlstratlve penalty; or, direct further investigation. [Each

(@) No case will be dismissed without appropriate consid-
eration. A letter shall be sent to the complainant, explaining why
the case was dismissed. If the complainant objects to closure and
provides new evidence to support the dlegations, the case shall be
reviewed by at least three members of the Enforcement Committee to
determine whether further action is appropriate. [Mavestigators shalt
ensure, at least as frequently as quarterly and until final disposition of
the complaint, that the complainant and respondent to the complaint
shall be notified of the status of the complaint unless the notice would
jeopardize an undercover investigation.]

[(h)  During the course of the investigation, the complainant
and respondent involved in the complaint shall be given an opportu-
nity to explain or to comment on the alegations made in the com-
plaint. At the initiation of the investigation, the respondent shal be
provided with a copy of the complaint to fecilitate his’her response.]

[(i) TheDirector of Enforcement shall ensure that complaints
are not dismissed or disposed until the investigative file has been re-
viewed by the Board Secretary or his’her designee. Upon completion
of the review, the Board Secretary or his’lher designee may elect to
close the ease; refer the case to a settlement conference; refer the ease
for the imposition of an administrative penalty, or direct further inves-
tigative action. On those cases in which the Board Secretary closes
the case and the complainant objects to such closure and provides ad-
ditional documentation to support his’her allegations, the investigative
case shall be reviewed by at least three members of the Enforcement
Committee to determine an appropriate course of action.}
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() Upon completion of the review, the complainant and
respondent shall be provided correspondence reflecting the decision
of the Board Secretary or higher designee. If the case is referred
to a settlement conference, the complainant and respondent to the
complaint shal be notified timely as to the date and time of the
conference}

[(k) Settlement Conference sessions shall follow established
protocol as detailed in Chapter 107, Dental Board Procedures, of
theBeardsml&sandregaLaﬂens Asgarteftheneﬂﬂeaﬂenef

begwen%heeppmt&mtytebeheardat%hemtepmdeenierenee}

[  All revocations, cancellations, or suspensions of licenses
by the Board shall be enacted in the manner provided by the Chapter
2001, Government Code Administrative Procedure Act.}

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 25,
1998.

TRD-9817985

Douglas A. Beran, Ph.D.

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 463-6400

. . .
Chapter 109. Conduct

Subchapter H. Health and Sanitation
22 TAC §109.132

The State Board of Dental Examiners proposes new §109.132
concerning access to a dental office.

Douglas A. Beran, Executive Director, State Board of Dental
Examiners (SBDE), has determined for the first five-year period
the rule is in effect there will be no fiscal implications for state
nor local government as a result of enforcing or administering
the rule.

Mr. Beran has determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be enhanced protection of the public
safety. Unsanitary conditions could pose a threat to the health
and welfare of the people of Texas. It is anticipated that this
rule will aid in the early detection and correction of unsanitary
conditions.

The SBDE has determined that the proposed rule could have an
adverse economic impact on small businesses contingent upon
any findings of fact and administrative actions precipitated by
any discovery during an on-site inspection (e.g., a finding of
unsanitary conditions followed by settlement conference and/or
SOAH proceedings). The fiscal impact of those actions would
not be so negative as to impact the economic viability of a
small business. However, the SBDE has determined the cost of
compliance by a practitioner with any outcomes of such actions
(e.g., administrative penalty) could impact the economic viability
of a small business. Moreover, the proposed rule provides that
the SBDE may impose a temporary license suspension if a

practitioner fails to permit access to the dental office. Such
a temporary license suspension could impact the economic
viability of the practitioner’s business.

Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas 78701, (512)
463-6400. To be considered, all comments and written requests
for public hearing must be received by the State Board of Den-
tal Examiners on or before January 11, 1999.

The new rule is proposed under Texas Government Code
§2001.021 et.seq; Texas Civil Statutes, Article 4551d, §(a)
which provides the State Board of Dental Examiners with the
authority to adopt and promulgate rules consistent with the
Dental Practice Act, and Article 4551d, §(c) which provides that
the board may adopt rules to control the spread of infection in
the practice of dentistry.

The proposed new rule does not affect other statutes, articles,
or codes.

§109.132.  Access to dental office.

A person practicing dentistry in the State of Texas shall, upon demand
by the officers, agents or employees of the State Board of Dental
Examiners acting pursuant to a sanitation complaint, grant immediate
access to the entire dental office premises to those persons making
such demand. Failure to grant such access may subject a practitioner
to temporary license suspension, pursuant to Article 4548h, Section

2(d).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 25,
1998.

TRD-9817984

Douglas A. Beran, Ph.D.

Executive Director

State Board of Dental Examiners

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 463-6400

¢ ¢ ¢
TITLE 28. INSURANCE
Part I. Texas Department of Insurance

Chapter 11.

Subchapter F. Evidence of Coverage
28 TAC 8§11.506

The Texas Department of Insurance proposes an amendment to
Chapter 11 by amending §11.506, concerning mandatory con-
tractual provisions of group, individual and conversion agree-
ments and certificates. This proposed amendment is necessary
to address numerous complaints received by the department re-
garding the removal of prescription drugs from drug formularies.

Health Maintenance Organizations

Section 11.506(25) addresses the concern that enrollees may
select an HMO on the basis of a specific drug appearing on
its drug formulary, only to be left without coverage for that drug
upon a change in the HMO's formulary. Such a practice is
unfair to enrollees, and is a common source of complaints to
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the department. The proposed rule requires prior notification
to enrollees, physicians, and providers of the removal of a
drug from an HMOQO's drug formulary and allows enrollees to
appeal to continue using such a drug using the complaint and
appeals process specified in Chapter 20A and Articles 21.58A
and 21.58C of the Insurance Code. By requiring the notice 90
days before the removal of the drug, an enrollee may appeal
to continue using the drug without incurring a lapse in use of
the prescribed medication during the pendency of the enrollee’s
appeal. If the removal of a drug from the formulary raises
issues of medical necessity, the appropriate appeal route is
via the utilization review and, if necessary, independent review
organization process.

Rose Ann Reeser, Senior Associate Commissioner, Regulation
and Safety, has determined that for each year of the first five
years the proposed amendment is in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the proposed amendment. There
will be no adverse effects on local employment or the local
economy.

Ms. Reeser has determined that for each year the proposed
amendment is in effect there are public benefits anticipated as a
result of the adoption of this proposed amendment. Specifically,
enrollees will no longer be faced with a potential lapse in
coverage for a prescription drug that is removed from the drug
formulary. Instead, the enrollee will have 90 days in which to
appeal to continue using a particular prescription drug.

The economic cost that will result from the adoption of this
amendment is the cost to HMOs of providing notice to its
affected enrollees of the removal of a drug from its formulary.
Ms. Reeser estimates that the cost of producing and mailing a
notice as a separate mailing would cost no more than $1.75 per
notice. The actual total cost to each HMO would vary depending
upon the number of enrollees to whom the notice must be
sent and the method by which the HMO chooses to notify its
enrollees. In an effort to minimize costs, HMOs will be allowed
to notify enrollees via any newsletters provided to enrollees. If
an HMO opts to utilize a newsletter to satisfy the requirements
of this amendment, such notice must appear under a separate
heading within the newsletter. Additionally, HMOs are allowed
to deliver the notice with other plan documents rather than in a
separate mailing.

Ms. Reeser has determined that there is no adverse impact
on small businesses as a result of this proposed section. The
only cost associated with the proposed section is $1.75 per
notice. This additional cost is not dependent upon the size of
the HMO, but rather is dependent upon the number of enrollees
affected by the removal of a drug from the formulary. Both
small HMOs and the largest HMO affected by this section
would incur the same cost per notice. Assuming that a small
HMO and the largest HMO administered health benefit plans
with approximately the same number of enrollees to whom this
notice must be provided, the cost per hour of labor would not
vary between the small and the largest HMOs. For example,
in providing the notice to 1000 enrollees, assuming it took ten
man-hours to provide the notice to these enrollees, it would take
both a small and the largest HMO ten man-hours to comply
with this section. Any difference in the cost of labor per hour
is inherent in the difference in size of the HMOs, and does not
arise from this rule. There is thus no adverse economic effect
upon small businesses, and the requirements of the rule should
not be waived.

Comments on the proposal must be submitted within 30 days
after publication of the proposed section in the Texas Register
to Lynda H. Nesenholtz, General Counsel and Chief Clerk,
Mail Code 113-2A, Texas Department of Insurance, P. O. Box
149104, Austin, Texas, 78714-9104. Additional copies of the
comment are to be submitted to Linda Von Quintus, Deputy
Commissioner, Regulation and Safety, Mail Code 107-2A, Texas
Department of Insurance, P. O. Box 149104, Austin, Texas,
78714-9104. Any requests for a public hearing should be
submitted separately to the Office of the Chief Clerk.

The amendment is proposed under the Insurance Code, Chap-
ter 20A, Article 21.21, and Article 1.03A. Insurance Code Arti-
cle 20A.22(a) provides that the commissioner may promulgate
rules and regulations as are necessary and proper to carry out
the provisions of the HMO Act (Insurance Code, Chapter 20A).
Article 21.21, Section 13 authorizes the promulgation of rules
necessary to prevent unfair competition and unfair practices un-
der Article 21.21. Article 1.03A provides that the Commissioner
of Insurance may adopt rules necessary for the conduct and ex-
ecution of the duties and functions of the Texas Department of
Insurance only as authorized by a statute.

The following statutes are affected by this proposal: Articles
20A.22 and 21.21

§11.506. Mandatory Contractual Provisions: Group, Individual and
Conversion Agreement and Group Certificate.

Each group, individual and conversion contract and group certificate
must contain the following provisions. Use of the standard language
for each provision as presented in Subchapter L of this chapter
(relating to Standard Language for Mandatory and Other Provisions)
shall exempt from review that portion of the evidence of coverage
where standard language is contained. Such standard language shall
not be the only language accepted by the commissioner for such
provisions.

(1)-(24) (No change.)

(25) Drug Formulary changes—If the agreement or certifi-
cate includes benefits for prescription drugs, a provision that the drug
formulary may change during the contract yearefdde the drug
formulary may be revised to remove a prescription drug, notice of
the proposed revision must be sent to all physicians, providers, and
enrollees affected by the proposed revision. The notice must be pro-
vided at least 90 days prior to the proposed revision, and must inform
the physician, provider and enrollee of the right to appea to use a
drug to be discontinued, pursuant to the complaints/appeals process
provided by the Insurance Code Article 20A.12. The notice may be
provided as a separate notice, or included in a regular publication of
the HMO, such as an enrollee newdletter. If the notice required by
this paragraph is included in a regular publication of the HMO, the
notice must be prominently displayed and titled to indicate a potential
change in prescription drug benefits to enrollees. The notice required
by this paragraph need not be provided if the drug is removed from
the formulary by aregulatory agency or pharmaceutical company for

safety reasons.
(26) (No change.)
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818030
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31 TAC 865.321

(Editor's note: The text of the following section proposed for repeal

will not be published. The section may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,

Lynda H. Nesenholtz

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part IlI.
ment

Chapter 65. Wildlife

The Texas Parks and Wildlife Department proposes the repeal
of 865.321, new §65.321, and new 865.322, concerning the Mi-
gratory Game Bird Proclamation. The repeal and new sections
are necessary to implement measures being implemented by
the U.S. Fish and Wildlife Service to manage the severe impact
that the overpopulation of light geese are exerting on their arc-
tic and subarctic breeding grounds, threatening the long-term
health of those species. The repeal and new sections will func-
tion by establishing early closures for current migratory game
bird seasons and by setting forth special shooting hours, means
and methods, hunting dates, and bag limits for the take of light
geese. The repeal and new rules are contingent upon final fed-
eral regulations that will not be released until mid-January of
1999; however, the department does not anticipate that final
federal rules will exceed the scope of this proposal or affect any
additional class of persons affected by the proposed rule.

Robert Macdonald, Wildlife Division regulations coordinator, has
determined that for each of the first five years that the proposed
rules are in effect, there will be no additional fiscal implications
to state or local governments as a result of enforcing or
administering the proposed rules.

Mr. Macdonald also has determined that for each of the first five
years the new rules as proposed are in effect, the public benefit
anticipated as a result of enforcing the rules as proposed will be
the department’s discharge of its statutory obligation to manage
the state’s populations of migratory game birds, and to assist
other states and the signatories to the Migratory Bird Treaty
Act in conservation efforts with respect to migratory game bird
resources enjoyed by the citizens of this state.

There will be no effect on small businesses. There are no
additional economic costs to persons required to comply with
the rules as proposed.

The department has not filed a local impact statement with
the Texas Workforce Commission as required by Government
Code, §2001.022, as this agency has determined that the rules
as proposed will not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to Vernon
Bevill, Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas 78744; (512) 389-4578 or 1-800-792-1112.

Subchapter N. Migratory Game Bird Proclama-
tion

Texas Parks and Wildlife Depart-

Austin.)

The repeal is proposed under Parks and Wildlife Code, Chapter
64, Subchapter C, which authorizes the Commission and the
Executive Director to provide the open season and means,
methods, and devices for the hunting and possessing of
migratory game birds.

The repeal affects Parks and Wildlife Code, Chapter 64,
Subchapter C.

865.321. Penalties.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818043

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 389-4775

¢ ¢ ¢
31 TAC 865.321, 65.322

The new rules are proposed under Parks and Wildlife Code,
Chapter 64, Subchapter C, which authorizes the Commission
and the Executive Director to provide the open season and
means, methods, and devices for the hunting and possessing
of migratory game birds.

The new rules affect Parks and Wildlife Code, Chapter 64,
Subchapter C.

865.321. Special Management Provisions.

The provisions of paragraphs (1)-(3) of this section apply only to the
hunting of light geese. All provisions of this subchapter continue in
effect unless specifically provided otherwise in this section; however,
where this section conflicts with the provisions of this subchapter,
this section prevails.

(1) Means and methods. In addition to the means and
methods authorized in 865.310(a) of this title (relating to Means
, Methods, and Special Requirements), the following means and
methods are lawful during the time periods set forth in paragraph

(5) of this section:
(A) shotguns capable of holding more than three

shells, and
(B) dectronic calling devices.

(2) Possession.
paragraph (5) of this section:

(A) there shall be no bag or possession limits; and

(B) the provisions of §65.312 of this title (relating to
Possession of Migratory Game Birds) do not apply; and

(C) _a person may give, leave, receive, or possess
legally taken light geese or their parts, provided the birds are

During the time periods set forth in
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accompanied by a wildlife resource document from the person who
killed the birds. The wildlife resource document is not required if
the possessor lawfully killed the birds; the birds are transferred at
the personal residence of the donor or donee; or the possessor aso
possesses a valid hunting license, a valid waterfowl stamp, and is
HIP certified. The wildlife resource document shall accompany the
birds until the birds reach their final destination, and must contain
the following information:

(i) _the name, signature, address, and hunting li-
cense number of the person who killed the birds;

(i) the name of the person receiving the birds;

(iii)  the number and species of birds or parts,
(iv) the date the birds were killed; and

(v) _the location where the birds were killed (e.g.,
name of ranch; area; lake, bay, or stream; county).

(3) Shooting hours. During the time periods set forth in
paragraph (5) of this section, shooting hours are from one half-hour
before sunrise until one half-hour after sunset.

(4) Early closures. At sunset on January 31, 1999, the
open seasons for the following species of migratory birds are closed
until further notice.

(A) sandhill crane: in Zones B and C;
(B) light geese: in the Eastern Zone;

(C) ducks, coots, and mergansers (extended falconry
season): statewide; and
(D) woodcock (extended falconry season): statewide.
(5 Specid Light Goose Conservation Period.

(A) From February 1, 1999 through April 25, 1999,
the take of light geese is lawful in the Eastern Zone as defined in
865.317 of thistitle (relating to Zones and Boundaries for Late Season

%les!.

(B) From February 15, 1999 through April 25, 1999,
the take of light geese is lawful in the Western Zone as defined in
865.317 of thistitle (relating to Zones and Boundaries for Late Season
Species).

§65.322.

The penalty for violations of this subchapter is prescribed by Parks
and Wildlife Code, 864.027.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’'s
legal authority to adopt.

Penalties.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818044

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 389-4775

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part Il. Texas Rehabilitation Commission

Chapter 103. Vocational Rehabilitation Services
Program

Subchapter A. Provision of Vocational Rehabili-
tation Services
40 TAC §103.7

The Texas Rehabilitation Commission proposes an amendment
to 8103.7, concerning mental restoration services.

The section is being amended to include master social workers-
advanced clinical practitioners who are licensed by the Texas
State Board of Social Work Examiners to mental restoration
services provided by the commission.

Charles E. Harrison, Jr., Deputy Commissioner for Financial
Services, has determined that for the first five-year period the
section is in effect, there will be no fiscal implications for state
or local government.

Mr. Harrison also has determined that for each year of the
first five years the section is in effect the public benefit antici-
pated as a result of enforcing the section will be the inclusion
of master social workers-advanced clinical practitioners to men-
tal restoration services. There will be no effect on small busi-
nesses. There is no anticipated economic cost to persons who
are required to comply with the section as proposed.

Comments on the proposal may be submitted to Roger Darley,
Assistant General Counsel, Texas Rehabilitation Commission,
4900 North Lamar Boulevard, Suite 7300, Austin, Texas 78751.

The amendment is proposed under the Texas Human Re-
sources Code, Title 7, Chapter 111, 8111.018 and §111.023,
which provides the Texas Rehabilitation Commission with the
authority to promulgate rules consistent with Title 7, Texas Hu-
man Resources Code.

No other statute, article, or code is affected by this proposal.

8103.7. Mental Restoration Services.
(@)-(c) (No change.)

(d) The commission provides mental restoration services
utilizing only physicians licensed by the state and skilled in the
diagnosis and treatment of mental or emotional disorderst | o
psychologists licensed or certified in accordance with state kaw
master social workers-advanced clinical practitioners who are licensed
by the Texas State Board of Social Work Examiners .

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 30,
1998.

TRD-9818015

Charles Schiesser

Chief of Staff

Texas Rehabilitation Commission

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 424-4050

¢ ¢ ¢
TITLE 43. TRANSPORTATION
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Part I.
tion
Chapter 9. Contract Management

Texas Department of Transporta-

Subchapter D. Business Opportunity Programs

The Texas Department of Transportation proposes the repeal of
8§89.59-9.61, amendments to §89.51, 9.56, and 9.58, and new
89.59, concerning business opportunity programs.

EXPLANATION OF PROPOSED REPEAL, AMENDMENTS
AND NEW SECTION

The repeal, amendments and new section streamline the pro-
cedure for complaints, investigation, resolution, and appeal con-
cerning the business opportunity program, including sanctions.
Under the current sections, a bidder or proposer complaint is
made to the Deputy Executive Director of Administrative Ser-
vices (DED). The DED or designee sends a response to the
complainant. A program administration complaint, including dis-
crimination, is sent to the DED who tries to resolve it. Bidder/
proposer and program complaints may ask for an investigation
by the Civil Rights Division. After the investigation, the DED
makes a final determination. An appeal of a final determination
or sanction may be made to the business appeals committee.
The business appeals committee then makes a determination.

The proposed sections streamline the procedure from a three-
step process to a two-step process and eliminate the business
appeals committee. The proposed process would authorize
the Business Opportunity Section of the Construction Division
(CSTB) to investigate because CSTB is the section most
knowledgeable about the business opportunity programs. The
director of the Construction Division will make the initial decision
since that director is in charge of the programs. The director’s
decision can then be appealed to the executive director or
designee.

The sections remove the ability of vendors to protest purchases
using this procedure because it is no longer necessary. Vendors
may now contest purchases pursuant to 89.3 in accordance
with Government Code, §2155.076, the State Purchasing and
General Services Act, which is consistent with the General
Services Commission’s rules found in 1 TAC Chapter 111. In
addition it removes the protest procedure for contract awards.
This procedure has not been utilized and eliminating it will
reduce bureaucracy. The federal appeal procedures have not
changed.

The amendments to §9.51 number the definitions to conform
with Texas Register form. The definition for "business appeal
committee" has been deleted to correspond with the elimina-
tion of the committee and with the repeal of §9.60. Changes,
additions, and deletions of other definitions reflect the reorgani-
zation of the department.

The amendments to §9.56 and §9.58 reflect the reorganization
of the Business Opportunity Office as part of the Construction
Division (CST), include revised new cross-references as a
result of the repeal and new section, and clarify some of the
provisions.

New 8§9.59 establishes a procedure for an aggrieved person to
file a complaint concerning the business opportunity programs.

A complaint related to a federally-funded contract or a DBE cer-
tification complaint may be filed directly with the U.S. Depart-

ment of Transportation at any time within 180 days of the date
of an alleged discrimination or a violation of the DBE Program,
or after the date on which a continuing course of conduct in
violation of the DBE program was discovered. A firm may file
an appeal with U.S. Department of Transportation during the
department process if a firm: believes that it has been wrongly
denied DBE certification; has challenged DBE certification, ex-
cept for SBA 8(a) certification; or alleges discrimination on a
federally-funded contract or is aggrieved by a department de-
termination related to the DBE program.

An aggrieved person or firm may file a complaint concerning
a violation of the business opportunity programs, including a
discrimination claim, with the department. A complaint may
be filed on behalf of another person or any specific class of
individuals.

The complaint must be made to the director within 90 calendar
days of the alleged discrimination or violation. CSTB will review
the complaint notify the complainant whether an investigation is
necessary. If the complaint is made against the Construction
Division or a section of the Construction Division, then the
executive director will appoint another division or office to review
and investigate the complaint.

If the finding confirms the complaint, the department will meet
with the complainant and respondent to discuss a conciliation
agreement. If a conciliation agreement is reached, the depart-
ment will monitor it to completion. If no conciliation agreement
is reached, the director will make a decision regarding correc-
tive action needed and monitor the corrective action, if any.

A final determination or a department sanction may be appealed
to the executive director or designee within 10 days after re-
ceiving notice of final determination or sanction. The executive
director or designee will consider an appeal if the appealing
party identifies: new information or witnesses that, if consid-
ered, might have changed the outcome; harmful procedural er-
ror by the department which could have led to a different conclu-
sion; or a finding contrary to the evidence, department policy, or
law. The executive director or designee will: review the sanction
or determination; consult with witnesses and review evidence,
if necessary; and review the appealing party’s written rebuttal.

FISCAL NOTE

Frank J. Smith, Director, Finance Division, has determined that
for the first five-year period the repeals, amendments, and new
section are in effect, there will be no fiscal implications for state
or local governments as a result of enforcing or administering
the proposed sections. There are no anticipated economic
costs for persons required to comply with the sections as
proposed.

Thomas Bohuslav, Director of Construction Division has certi-
fied that there will be no significant impact on local economies
or overall employment as a result of enforcing or administering
the repeals, amendments, and new section.

PUBLIC BENEFIT

Mr. Bohuslav also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing or administering the repeal, amend-
ments, and new section will be to ensure that complaints con-
cerning the business opportunity programs will be processed in
an efficient, effective, and expeditious manner. There will be no
effect on small businesses.
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SUBMITTAL OF COMMENTS (10) DBE/HUB participation goal - A number represent-
ing participation in contracts and purchasing by a DBE/HUB firm

Written comments on the proposed sections may be submitted determined by a percentage of the total cost of the contract or pur-

to Mr. Thomas Bohuslav, Director, Construction Division, 125

East 11th Street, Austin, Texas 78701-2483. The deadline for chase.

receipt of comments will be 5:00 p.m. on January 11, 1998. (11) Department - The Texas Department of Transporta-
43 TAC 8§89.51, 9.56, 9.58, 9.59 tion. [DED - Deputy Executive Director of Administrative Services)]
STATUTORY AUTHORITY (12) Director - The director of the Construction Division

. of the department.
The amendments and new sections are proposed under Trans-

portation Code, §201.101, which provides the Texas Transporta- _ (13) Disadvantaged Business Enterprise (DBE) - As
tion Commission with the authority to establish rules for the con-  defined in 49 CFR §23.62, a small business concern which is at least
duct of the work of the Texas Department of Transportation. 51% owned by one or more socially and economically disadvantaged

individuals, or in the case of a publicly owned business, at least
51% of the stock of which is owned by one or more socially and
economically disadvantaged individuals, and whose management and
8§9.51. Definitions. daily business operations are controlled by one or more of the socially

. ) ) and economically disadvantaged individuals who own it.
The following words and terms, when used in this subchapter, shall

No statutes, articles, or codes are affected by the proposed
repeal, amendment, and new sections.

have the following meanings, unless the context clearly indicates (14)  District engineer - The chief administrative officer in
otherwise. charge of a district of the department.

(1) SBA 8(a) certification - The bited States [U-S] (15) Division - An organizational unit in the department’s
Small Business Administration’s (SBA) certification of a small Austin headquarters.
business as socially and economically disadvantaged pursuant to (16) Executive director - The executive director of the
Section 8(a) of the Small Business Act, 15 United States COdedepartment or designee not below the level of assstant executive
Chapters 631-656. director.

(2) Affiliate - Concerns are affiliates of each other when, (17)  Federal aid contract - A contract between the

either directly or indirectly one concern controls or has the POWelgepnartment and a contractor that is paid for in whole or in part with

to control the other, a third_ party or _parties control or has theynited States [U.S] Department of Transportation or other federal
power to control both, or an "identity of interest" between or amongfinancial assistance.

parties exists such that affiliation may be found. In determining

whether affiliation exists, the department will consider all appropriate (18) GSC - General Services Commission.
factors, including common ownership, common management, sharing (19) Highway improvement contract - A contract
of services and facilities, and contractual relationships. awarded by the commission under Transportation Code, Chapter
(3) Bidder - An individual, partnership, limited liability =~ 223.
company, corporation, joint venture or any combination that submits (20) Historically Underutilized Business (HUB) - Any
a bid for a contract advertised by the department. business so certified by the General Services Commission.
(4)  Broker - An intermediary or middleman who does (21) Joint venture - An association of two or more

not take possession of a commodity, does not act as a regular dealgfsinesses to carry out a single business enterprise for profit which
selling to the public, or procures a service that is prowde_d by anvombines their property, capital, efforts, skills, and knowledge.
committee

othe_r. [Business appeal committee (BAC) - A department

appointed by the executive director to allow an aggrieved party an (22) Liquidated damages - Project-related damages to
opportunity to rebut the findings of a formal investigation or sane- the department's DBE/HUB programs separate from those costs
tion:] associated with construction engineering costs.

(5) Business opportunity programgction (CSTB) of (23) Maximum opportunity - The opportunity to bid and

the Construction Division [office (BOP)] - The departmentestion receive contracts and to perform those contracts without unnecessary
[office] that certifies DBEs and administers the DBE and HUB barriers which could jeopardize successful completion.

programs. (24) Minority - As defined by 49 CFR §23.5, a person
(6) Clearinghouse list - The DBE directory’s list of Who is a citizen or lawful permanent resident of the United States

organizations that provide assistance in the recruitment and placeme@d Who is:

of DBEs for the purpose of linking contractors with minority (A) Black (a person having origins in any of the black
subcontractors. racial groups of Africa);
(7) Commission - The Texas Transportation Commission. (B) Hispanic (a person of Mexican, Puerto Rican,

(8) Concern - A business entity organized for profit, with Cuban, Cen_trgl or South American, or other SpanisiP@tuguese
a place of business located in the United States and which makesGalture or origin, regardless of race)[;

significant contribution to the hited States [U-S:] economy through Portuguese (a person of Portuguese, Brazilian, or
payment of taxes and/or use of American products, materials and/Qfiper Pertugafggeuuure or eng(am regardless of raee)} ’
labor. ' '

(C) [(B)] Asian American (a person having origins in

(9) DBE certification - The process governed by 49 CFR any of the original peoples of the Far East, Southeast Asia, the Indian
Part 23 which verifies an applicant’s eligibility to be a DBE. subcontinent, or the Pacific Islands);
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(D) [(E)] American Indian and Alaskan Native (a (3) there is a change of ownership or control of a certified
person having origins in any of the original peoples of Northfirm at any time.

America); or (c) Out of state firm. An out of state firm must be certified by

[(F)] members of other groups, or other individ- the resident state department of transportation or equivalent agency.
uals, found to be economically and socially disadvantaged by the
Small Business Administration pursuant to Title 15, United State%ollowi
Code, 8637(a).

(25) Office - An organizational unit in the department’s
Augtin headquarters. (A) The firm must meet the criteria included in 83 of
the Small Business Act and 13 CFR Part 121 to be considered a
small business concern. A firm will be required to furnish financial
documentation for up to four complete years, if applicable.

(d) Certification standards. A firm must meet each of the
ng eligibility standards to be certified.

(1) Size. The firm must be a small business concern.

(26) Packager - A person or firm engaged in the
commercial packing of materials or supplies produced by others.

(27) Proposer - An individual, partnership, limited liabil-

: : S - B) If a firm is not a small business concern accordin
Ity company, corporation, or any combination that submits a proposz%lo the standéras promulgateu[at] 13 CFR Part 121, the departmentg
for a contract advertised by the department. = :

will not certify the firm as a DBE even though it may be owned
(28) Small business concern - A small business as definedind controlled by minorities, women, or socially and economically
in the Small Business Act, codified in 15 USC 8632, and relateddisadvantaged individuals, and is eligible in all other respects.

regulations. (2) Social and economic disadvantage status. At least

(29) Socially and economically disadvantaged individuals 51% of the firm or, in the case of any publicly owned business,
- As defined in 49 CFR 8§23.62, individuals who are United Statesat least 51% of the stock must be owned by one or more socially
citizens (or lawfully admitted permanent residents) and who areand economically disadvantaged individuals. The following groups
Women, Black Americans, Hispanic Americans, Native Americansare eligible for social and economic disadvantage status.
Asian-Pacific Americans, Asian-Indian Americans, or any other
minorities or individuals found to be disadvantaged pursuant to SBAB(a) firm
8(a). There is a rebuttable presumption that individuals in the )
following groups are socially and economically disadvantaged: (B) An applicant may establish his or her membership
in a bona fide minority group on the basis of the individual's claim
that he or she is a member of a minority group and is so regarded by
that particular minority community. The department will not certify
(B) Hispanic Americans which includes persons of a firm as a DBE if it determines the applicant’s claim to be invalid.
Mexican, Puerto Rican, Cuban, Central or South American, or other
Spanish or Portuguese culture or origin, regardless of race;

(A) An applicant who has been approved as an SBA

(A) Black Americans which includes persons having
origins in any of the Black racial groups of Africa;

(C) If an individual is not a member of a minority
group or a woman, but can prove social and economic disadvantage on
(C) Native Americans which includes persons who are an individual basis using standards set forth in Appendix C to Subpart
American Indian, Eskimo, Aleut, or native Hawaiian; D, Guidance for Making Determinations of Social and Economic
Disadvantage, 49 CFR Part 23, the department will consider that

(D) Asian-Pacific Americans which includes persons individual to be socially and economically disadvantaged
whose origins are from Japan, China, Taiwan, Korea, Vietnam, Laos, y y ged.

Cambodia, Philippines, Samoa, Guam, the Northern Marianas or the (3) Independent, operational business. A business must
United States [U-S:] Pacific Trust Territories; or be existing, operational, independent, and for-profit. The department
will consider the date the business was established, the adequacy of its
resources and its expertise for the work of the contract and the degree
to which financial, equipment leasing, and other relationships with
(F) women. non-minority firms vary from industry practice. Recognition of the
business by the Internal Revenue Service as a separate entity for tax

; (30)  Subcontractor - An individual, partnership, corpora- or corporate purposes is not in itself sufficient for DBE certification.
tion, or other business entity to which the prime contractor sublets,

or proposes to sublet, any portion of a contract. (4) Ownership control. The management and daily
§9.56. DBE Certification. bus_iness operations ‘must be controlled I_oy one or more of t_he
socially and economically disadvantaged individuals who own it.
(a) Responsibility. The department will certify a small The ownership and control by minorities or women must be real,
business as a DBE, upon request, if it qualifies with certificationsubstantial, and continuing, and must go beyond the form of the
standards listed in subsection (d) of this section. Firms are certifie@wnership as reflected in its ownership documents.
for a two year period with an annual update required.

(E) Asian-Indian Americans which includes persons
whose origins are from India, Pakistan, or Bangladesh; or

(A) The minority or women owners must enjoy the

(o) Requests. A business must submit a written requeseustomary incidents of ownership and must share in the risks and
for certification as a DBE using an application form approved byprofits commensurate with their ownership interests, as demonstrated
the department. A DBE firm may renew its certification using anby an examination of the substance rather than the form of the
abbreviated application unless the following situations require tha@rrangement.

the long form be completed: (B) The minority or women owners must possess and

(1) a DBE's certification has lapsed; exercise the power to direct or cause the direction of the management
and policies of the firm and to make the day-to-day as well as major

(2) the firm's previous application was withdrawn; or decisions on matters of management, policy, and operations.
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(C) A firm must not be subject to any formal or contract are bought, kept in stock, and regularly sold to the public in
informal restrictions which limit the customary discretion of the the usual course of business; or
minority or women owners, including, but not limited to, bylaw (i) is a dealer in bulk items such as steel, cement
provisions, partnership agreements, third-party agreements, or charter, | stone. and petroleum products not keot in stock ’WhiCh ar’e
requirements for cumulative voting rights or other rules that prevenp.rav% Sd ’d i P d usi proc % d by th
the minority or women owners from making a business decision oﬁ'sm uted or delivered using equipment owned or operated by the
the firm without the cooperation or vote of any owner who is not a irm.
minority or woman. (C) DBE manufacturer. The department will certify a

(5) Management responsibility and control. If the owners manufacturer as a DBE if it

of a firm who are not minorities or women are disproportionately (i) meets all other certification requirements set
responsible for the operation of the firm, the firm will not be forth in subsection (d) of this section; and
considered a DBE. Where the actual management of the firm is (i) operates or maintains a factory or an establish-
contracted out to individuals other than the owner, those persons . . .

. . ) . ment that produces on the premises materials or supplies to be used
who have the ultimate power to hire and fire the managers will bq

h . : n a contract.

considered as controlling the business.
(D) Disadvantaged trucking firm. The department will

(6) Securities. The minorities or women must directly certify a trucking firm as a DBE trucking firm if it

hold all securities constituting ownership and/or control of a corpo-
ration for purposes of establishing it as a DBE. The department will (i) meets all other certification requirements set
not consider securities held in trust for any reason in determining théorth in subsection (d) of this section;

ownership or control of the corporation. - .
P P (i) owns or leases on a long term basis at least two

(7) Real and substantial contribution. The minority or operational trucks; and
women owners’ contributions of capital or expertise to acquire their
interests in the firm must be real and substantial. A promise to
contribute capital, a note payable to the firm or its owners who are not
socially and economically disadvantaged, or the participation as an (2) Schedule B - Joint venture.
employee rather than a manager constitute insufficient contributions
by the minority or women owners.

(i)  furnishes operators, fuel, maintenance and in-
urance for all trucks.

(A) A joint venture may apply for DBE status using
the Schedule B application form for a specific project.

8) Special considerations. The department will give . . . .
special cgn)sidefation and careful review to: P 9 (B) The department will certify the joint venture if:
(i) one or more of the partners of the joint venture

(A) newly formed firms and firms whose ownership i%a certified DBE:

and/or control has changed since the date of the advertisement of
contract under which the new firm will contract to determine reasons (i) the DBE partner is responsible for a clearly
affecting the timing of the formation of or change in ownership or defined portion of the work to be performed; and

control; (i) the DBE partner shares in the ownership,

(B) previous and/or continuing employer-employee re- control, management responsibilities, risks, and profits of the joint
lationship between or among present owners to determine that theenture.
minority or woman owner has management responsibilities and ca- - 3
pabilities described in subsection (d)(4)-(6) of this section; and (3) Schedule O - Disadvantaged truck owner-operator.
(A) An independent owner-operator of one truck may

(C) any relationship between a DBE and a non-DBE . y ) i
business having an interest in the DBE to determine if the interest O?pply for disadvantaged truck owner-operator status using the Sched

the non-DBE conflicts with ownership and control requirements. ule O application form.
(e) Certification categories (B) The department will certify a truck owner-operator
) who:
(1) Schedule A. This category includes, but is not limited () does not have an employee/employer relation-
to, trucking firms, manufacturers, regular dealers, construction firms,, . . . ) pioy ploy
. ; Ship with a prime contractor:
general contractors, and specialty contractors. A firm may apply for
DBE status using the Schedule A application form. ii) is eligible in accordance with subsection (d) of
g pp g

(A) Construction firms, general contractors and spe-thIS section;

cialty contractors. The department will certify a firm as a DBE if it (i) proves ownership of the truck;
meets all other certification requirements set forth in subsection (d)

of this section (iv) proves ability to operate the truck, including,

but not limited to, maintaining a commercial driver’s license; and
(B) Regular dealers. The department will certify a firm
as a DBE if it meets all other certification requirements set forth in
subsection (d) of this section, engages in the purchase and sale
the products as its principal business and in its own name, is not a (f) On-site review.
broker or packager; and

(v) is responsible for maintaining the required in-
$france on the truck.

(1) The department will conduct an on-site review, in
(i) owns, operates, or maintains a store, warehouseaccordance with 49 CFR §23.45, of any firm when:

or other establishment in which materials or supplies required for a (A) it applies for DBE certification for the first time:
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(B) certification is challenged by a third party; or (H) If either party is aggrieved by the department’s de-
termination, the aggrieved party may request an eligibility conference

in accordance with subsection (j) of this section.
(2) If the review involves a certified firm, the firm’s

certification remains valid unless the&STB [BOP Office] notifies the (2) DBE Certification.

firm in writing that its certification is suspended during the review. (A) A third party who alleges that another firm has
been wrongly denied or granted certification as a DBE or joint venture
may advise the bited States [U-S] Department of Transportation
pursuant to 49 CFR §23.55.

(B) The United States [U-S:] Department of Trans-
portation may deny participation as a DBE during the pendency of
the investigation after providing the DBE or joint venture an oppor-
(g) Certification renewals. tunity to show cause by written statement why participation should
not be denied.

(C) the department questions its DBE eligibility.

(3) If the on-site review indicates that the firm meets
eligibility standards, the firm will be certified or remain certified.

(4) If the on-site review indicates that the firm does not
meet eligibility standards, the firm will be denied certification in
accordance with subsection (i) of this section.

(1) DBE certifications are valid for two years with an
annual update required. (3) HUB Certification Challenge. A challenge regarding
a firm’s eligibility as a HUB based on the department’s certification

(2) To be recertified as a DBE, a firm must submit a process must be submitted to the department for resolution.

written application m accordance with subsection (b) of this section.

(3) Renewals are subject to certification standards set forth (i) Denial or withdrawal of certification.

in subsection (d) of this section. (1) An applicant who withdraws its application may
reapply at any time.
(2 [B]The department will notify an applicant in
writing if certification is to be denied and set forth reasons for denial.
(A) A third party may challenge the social and eco-

nomic disadvantaged status of an owner of a certified firm or a firm [€2) An applicant who withdraws its spplication may

seeking to be certified as a DBE unless the firm has a current SBAeapply at any time]
8(a) certification as provided in 49 CFR 823.69. (3) An applicant may answer the department’s notice of
denial within 15 working days after receiving notice of denial.

(h) Third-party actions.
(1) Social and economic challenge.

(B) A challenge must be made in writing, signed and

dated by the challenger, and set forth the factual basis for the (A) If the applicant does not answer within the 15 day
challenge. period, the denial of certification is final.

(C) DBE certification remains valid during department (B) If an applicant answers within the 15 day period,
proceedings. and the response resolves eligibility deficiencies, the department will

(D) After receiving a written challenge, the department certify the applicant.

will determine if there is reason to believe that the challenged party (C) If an applicant answers within the 15 day period,
is in fact not socially and economically disadvantaged on the basibut does not resolve eligibility deficiencies, the applicant may accept
of the information provided by the challenging party. the department’s denial of certification or it may request an eligibility

(E) If the department based certification upon SBA conference.

8(a) program certification pursuant to 49 CFR §23.62, the department () Eligibility conference.

will refer the challenging party to the Small Business Administration. (1) An applicant who believes the department has wrongly

(F) If the department based -certification upon andenied certification may request an eligibility conference no later
applicant’s claim to be socially and economically disadvantaged, anthan 15 days after receiving notification of the department’s denial of
if there is a basis to believe that the challenged party is not sociallgertification.

and economically disadvantaged, the department will: (2) A third party who has challenged a firm'’s social and

(i) notify the firm in writing that the individual's economic status pursuant to subsection (h)(1) of this section may
social/leconomic disadvantaged status has been challenged, identifgquest an eligibility conference no later than 15 days after receiving
the challenging party, summarize the grounds for the challengejotification of the department’s determination.
and request information to be submitted within 15 working days to

substantiate their claim of social and economic disadvantage; (3) During an eligibility conference, the applicant, chal-

lenged firm, or challenging party may submit additional information
(i) make a determination of social and economic to substantiate or refute eligibility.

disadvantage according to standards set forth in Appendix C to

Subpart D, Guidance for Making Determinations of Social and

Economic Disadvantage, 49 CFR Part 23; and

(4) The department will include the information received
pursuant to paragraphs (1)-(3) of this subsection in its final determi-
nation.
(i) notify both parties in writing, setting forth
reasons for the determination, and asking each party to respond W
" L om the
writing to the determination.

(5) An applicant denied certification must wait six months
date of denial to reapply for certification.

(6) Any party aggrieved by the department’s certification

(G) If both parties accept the department's dEtermIna'determination may appeal to thenited States [U-S:] Department of

tion, the challenge is closed.
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Transportation in accordance witl.§9 [§9:61] of this title (relating  description of any arrangements, including joint check agreements,
to Business Opportunity Programs Complaints [A-ppeals]). made with other material suppliers, manufacturers, distributors,
hauling firms, or freight companies.

(k) DBE directory. The department will maintain a directory

of certified DBEs. Monthly amendments to the directory will be sent (2) The contractor must document good faith efforts taken

to prequalified contractors indicating deletions and decertification. to meet the goal in accordance with:

89.58. Contract Compliance. (A) 89.55 of this title (relating to Good Faith Effort);
and

(@) Contract provision. Department contracts involving the
expenditure of funds will include a contract provision addressing DBE (B) applicable contract provisions.

or HUB requirements. . . .
q (e) Reporting. Each contractor receiving a contract with an

(1) A contract with a goal assigned will include a provi- assigned goal must submit the following reports.
sion which sets forth program requirements for the type of contract 1) Th tract ¢ submit iodi ts at int
receiving the goal, including, but not limited to, the department’s 1) € contractor must submit periodic reports at inter-

; : vals specified in the contract using a report form acceptable to the de-
Efnlilyn%Bcgg:ﬁﬁrggﬁtsD%%Em%gogj[;%ttﬂ%arl{s gr?ggdfiggﬂmeifrzgﬁzh partment that includes, but is not limited to, identification of the DBE/

crediting procedures, commercially useful function, contract modifi-HYB by name and vendor number, and showing the actual amount

cations, reporting requirements, maintenance of records, compliancf@'d to the DBE/HUB. The report must be submitted even if no pay-

procedures, enforcement, and sanctions for noncompliance with tr@ents were made during the period being reported. When reqwred
terms of the contract provision. y the department, the contractor must attach proof of payment in-

cluding, but not limited to, copies of canceled checks.
(2) A contract without a goal assigned will include

provisions: (2) The contractor must submit a final report in accor-

dance with the contract, using a form acceptable to the department
(A) encouraging the use of minority, disadvantaged,which shows:
th?virt]ilgts(')r;crﬂly underutilized business enterprises in subcontracting (A) the total paid to each DBE/HUB; and
o S (B) if the contract goal is not met, a description of
(B)_ p-rohlbltlng discrimination. _ ) good faith efforts taken in accordance with:
(b) Monitoring. The department will monitor contractor (C) §9.55 of this title (relating to Good Faith Effort);

compliance by: and

1) reviewing contractor reports; and . -
(1) g ports, (D) applicable contract provisions.

2) making on-site visits to the project or the offices of a . .
contracto(r ())r subcor?tractor. P () Credit for expenditures.
(1) Full credit for federal aid contracts. A contractor
ggvarded a federal aid contract will receive credit for all payments
ade to a DBE firm certified in accordance with §9.56 of this title

elating to DBE certification) unless:

(c) Contractor representative. A contractor receiving a
contract with an assigned goal must designate an employee to ser
as a DBE/HUB contact person during the contract, and must infor
the department of the representative’s name, title, and telepho
number no later than five days after the contract is signed. The DBE/ (A) aDBE firmis paid but does not assume contractual
HUB representative is responsible for submitting reports, maintainingesponsibility for providing the goods or performing the services;
records, and documenting good faith efforts to use DBE/HUBs
pursuant to §9.55 of this title (relating to Good Faith Effort).

(d) Commitments. The following requirements must be
satisfied by the contractor unless the contractor is a DBE/HUB.

(B) a DBE firm does not perform a commercially
useful function as set forth in subsection (g)(1) of this section;

(C) a contractor makes payment directly to a material
supplier for the cost of materials or supplies used by a DBE
(1) Within the time specified in theootract or proposal subcontractor unless the payment is made with a joint check to the
[eentract/propoesal], the contractor must furnish a list of commitments DBE subcontractor and the material supplier in accordance with an
made to certified DBE/HUBs to meet the contract goal along withinvoice submitted by the material supplier;
a commitment agreement containing the original signatures of the

A . (D) a contractor deducts payment of the cost of
ﬁ%ri]ttgzcttg.r and the proposed DBE/HUB which includes, but is nOtmaterials used by a DBE subcontractor or the cost of leased or rented

equipment used by the DBE/HUB from an invoice submitted by the
(A) a statement that the contractor intends to provide DBE;
the DBE/HUB the opportunity to perform the subcontract;

_ (E) a payment is made:
(B) the items of work to be performed; (i) to a DBE that cannot be linked by an invoice or

(C) the quantities of work or material; canceled check to the contract under which credit is claimed;

(D) the unit measure, unit price, and total cost for each (i) to a broker or a firm with a brokering-type
item; operation;

(E) the total amount of the DBE/HUB commitment; (i) to a DBE manufacturer for a product purchased
and for the project and not manufactured by the DBE manufacturer;

(F) if the commitment involves a DBE/HUB material
supplier, an explanation of the function to be performed and a
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(iv) to a DBE trucking firm that does not perform (4) The department may request a contractor to furnish
30% of the contract with trucks owned or leased on a long termproof of payment made to a DBE/HUB firm including, but not limited
basis or with owner-operators, and does not furnish operators, fuelp, canceled checks to substantiate expenditures.

maintenance and insurance for the owned or leased trucks; (5) A contractor must not withhold or reduce payments

(v) for the amount of materials and supplies re- to any DBE/HUB firm without a reason that is accepted as standard
quired on a job site, when the hauler, trucker, or delivery servicandustry practice.
is not also a manufacturer of or a regular dealer in the materials and

O (g) Performance. A DBE/HUB contractor or subcontractor
supplies; or

must comply with the terms of the contract or subcontract for which
(vi) for a bona fide service, such as professional,it was selected. Work products, services, and commodities must
technical, consultant, or managerial services, and assistance in tineeet contract specifications whether performed by a contractor or
procurement of essential personnel, facilities, equipment, materialsubcontractor.
or supplies required for performance of the contract (The credit is
reduced to the amount of the fee or commission charged provided
the fee or commission does not exceed that customarily allowed for (A) DBE subcontractors must perform a commercially
similar services); or useful function required in the contract in order for payments to
be credited toward meeting the contract goal. A DBE performs a
commercially useful function when it:

(1) Commercially useful function.

(2) Partial credit for federal aid contracts. A contractor
awarded a federal aid contract will receive:

(A) 60% aedit for payment to a regular dealer: (i) is responsible for a distinct element of the work

—_— ’ of a contract; and

(B) credit for the percentage of DBE ownership in the

joint venture for payment to a joint venture; or (i) actually manages, supervises, and controls the

materials, equipment, employees, and all other business obligations
(C) the amount of any fee or commission charged attendant to the satisfactory completion of contracted work.
for providing any bonds or insurance specifically required for the

X - (B) The department may conduct an on-site review
performance of the contract, provided that the fee or commission doe , . o .

: R of a DBE/HUB's performance to determine that it is performing
not exceed that customarily allowed for such fee or commission.

a commercially useful function as part of its routine monitoring
(3) Non-federal aid contracts. A contractor will receive program or in response to information or allegations that the DBE is

credit for all payments actually made to a HUB for work performed not performing a commercially useful function.

and costs incurred in accordance with the contract with the following If the department determines that a DBE/HUB firm

exceptions and/or stipulations and only if the arrangement is consis- (C.) . >
; ; . Is not performing a commercially useful function under the contract,
tent with standard industry practice.

the department may:

(i) suspend the DBE/HUB firm from the DBE/HUB
(i) to brokers or firms with a brokering-type opera- program for a period to be determined by the department;
tion will be credited only for the amount of the commission;

(A) Payments:

(i) deny all credit if the prime contractor did the
(i) to a joint venture will not be credited unless all work itself or directed another company to do the work, or deny

partners in the joint venture are HUBS; credit from the time the department determined and notified the prime
(i) to a HUB subcontractor who has subcontractedfcl?r?é:%ﬁ_or that the DBE/HUB did not perform a commercially useful
a portion of the work required under the subcontract will not be cred- !
ited unless the HUB performs a commercially useful function; (i) review DBE certification; and
(iv) to a HUB firm will not be credited if the firm (iv) revoke DBE certification if an eligibility review
does not provide the goods or perform the services paid for; indicates that the firm does not meet the standard as described in §9.56

. . of this title (relating to DBE Certification).
(v) made by a contractor directly to a material
supplier for the cost of materials or supplies used by a HUB (D) A DBE may appeal the department’s determina-
subcontractor will not be credited unless payment is made, from ation to United States [U-S:;] Department of Transportation pursuant
invoice submitted by the supplier, with a joint check to the supplierto 49 CFR §23.47.

and HUB; (2) Subcontracting.

(vi) made to a HUB supplier not directly involved

in the manufacture or distribution of the supplies or materials orgact no moﬁé)thé; D%i %?ngighoérglr :il:jbggzgggtor'|[Tr112yDS§EC(s)r?;n
who does not otherwise warehouse and ship the supplies will not bperform not less than 30% of the value of the contract work with:

credited; or

- . (i) assistance of employees employed and paid
(vii) made to a HUB that cannot be linked by an directly by the DBE; and

invoice or canceled check to the contract under which credit is
claimed will not be credited. (i) equipment owned or rented directly by the

(B) Deductions made by a contractor for the cost of DBE.
materials used by a HUB subcontractor or the cost of leased or rented (B) A HUB prime contractor must perform at least
equipment used by the HUB from an invoice submitted by the HUB25% of a nonfederal aid contract with its employees (as defined by the
will not be credited. Internal Revenue Service). A HUB prime contractor may subcontract
the remaining 75% of the contract to a HUB or non-HUB firm.
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(C) A HUB subcontractor may subcontract 75% of a (C) If the firm to be displaced is willing and able to
nonfederal aid contract as long as the HUB subcontractor performsarry out the terms of the subcontract, the department will deny the
a commercially useful function. If the subcontractor uses ansubstitution.
employee leasing firm for the purpose of providing salary and benefit . _ .
administration, the employees must in all other respects be supervise[:He subs(S) Any party aggrieved by the determination effecting

- . titution of subcontractors may avail itself of the complaint
and perform on the job as if they were employees of the SchomraCtoprirocedures under §9.59 of this title (relating tasiess Opportunity

(D) A contractor may not furnish work crews or Programs Complaints).
equipment to a DBE/HUB subcontractor.

(i) Records. A contractor must retain all records specified in
(i) A DBE may lease equipment consistent with the contract provisions for three years after final payment is made
standard industry practice. A DBE may lease equipment fromunder the contract, or until any investigation, audit, examination, or
the prime contractor provided a rental agreement, separate fromther review undertaken during the three years is completed. The
the subcontract specifying the terms of the lease arrangement, iecords must be made available to representatives of the department
approved by the department prior to the DBE starting the work. Ifand other agencies for inspection, audit, examination, investigation,
the equipment is of a specialized nature, the lease may include thar other review at all reasonable times during the retention period.
operator. If the practice is generally acceptable within the industry,

the operator may remain on the lessors payroll. ‘The operation 0gvailable to the contractor whenever a finding of noncompliance

the equipment shall be subject to the full control of the DBE, for_ . : S .

a short term. and involve a specialized piece of heavy equi menWlth DBE/HUB special provisions is made by the department. A
| P P y equipmenty i actor involved in a violation may be given an opportunity to

readily available at the job site. remedy the violation before the department issues sanctions.

()) Compliance conference. The following process is made

(i) For equipment that is not specialized, the DBE

. . (1) A letter will be sent to the contractor notifying the
shall provide the operator and be responsible for all payroll and Iabo(r:ontractor that it is not in comoliance with the DBE/HUB special
compliance requirements. P P

provision in the contract.

(3) Maximum opportunity. A contractor must allow a . . .
DBE/HUB maximum opportunity to perform the work by not creating %) The contra}ctorhmqy responhd |r(11 writing. If th_e”v_vrlt_ten h
unnecessary barriers or artificial requirements for the purpose or sponse does not resolve the Issues, .t e department wi |_nv_|tet €

. : , ontractor to attend an informal compliance conference, within 15
hindering a DBE/HUB’s performance under the contract such as, bu lendar d f he d f th . di h
not limited to- Calendar days from the date of the written response, to discuss the

issues.

(A) inadequate notice to perform work; (3) The contractor will be given 15 calendar days from

(B) failure to make timely payments; and the date of the conference to submit additional information to resolve

(C) failure to prepare the worksite on schedule. the issues.

(h) Substitutions. A contractor must request approval from di “) I'_I'he dep_a;]r_tment WI'" r(;lakg a flpal dehtermln?tlon re-
the department to subcontract with a DBE/HUB firm other than thedarding compliance within 15 calendar days from the conference or
firm originally authorized. receipt of any additional information.

(5) If a determination of noncompliance has been made
by the department, a contractor will be given an opportunity to submit
a voluntary written corrective action plan to correct the violations.

(1) A contractor must provide written justification for a
request to substitute a DBE/HUB firm, including, but not limited to,
demonstrating that the original firm is unable or unwilling to carry
out the terms of the subcontract. (6) When a contractor fails to take corrective actions,

(2) The department will contact the DBE/HUB to be the department may issue a notice to the contragiquiring the

displaced and other parties as needed to determine if the DBE/HU@w to:
firm to be displaced is willing and able to carry out the terms of the (A) show cause for noncompliance; and

contract. (B) provide reasons why enforcement proceedings

(A) The term "unable" includes, but is not limited to: should not be instituted.

(i) a firm that does not have the resources and (7) The department may impose sanctions, pursuant to
expertise to finish the project; subsection (k) of this section, for failure to show cause why

(i) a firm that substantially increases the time to enforcement proceedings should not be instituted.

complete the project causing liquidated damages; or (k) Sanctions.

(i) a firm that creates a safety hazard. (1) The department may issue sanctions to a contractor

(B) If the displaced firm is unwilling or unable to that does not comply with contract requirements.

carry out the terms of the subcontract, the department will notify the (2) If a successful bidder for a highway improvement con-
contractor in writing within five working days of the request of its tract does not furnish the required DBE/HUB commitment informa-
consent to the substitution, and the contractor must make a good faition during the time period specified in the DBE/HUB special pro-
effort to substitute another certified DBE/HUB firm for the one being vision, the department may declare the contractor to be in default
displaced if the cancellation of the DBE/HUB subcontract results inand retain the proposal guaranty as liquidated damages in accordance
the prime not meeting the goal. with §9.18 of this title (relating to After Contract Award).

(3) The department will impose sanctions if the contrac-
tor:
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(A) isfound to have discriminated against a DBE/HUB

firm;

(B) has failed to meet the contract DBE/HUB goal and

has failed to demonstrate a good faith effort to meet the goal;

(C) has not kept DBE/HUB commitments -fgre not
kept]; or

(D) has not given DBE/HUB firms [were net given]
the maximum opportunity to perform under a subcontract.

(4) The department may impose any of the following

sanctions:

(A) letter of reprimand;

(2) onwhich a continuing course of conduct in violation
of the DBE program was discovered.

(c) Program complaints. An aggrieved person or firm may
file a written complaint that there has been a violation of a business
opportunity program, including a discrimination claim. A complaint
may aso be filed on behalf of another person or any specific class of
individuals.

(1) Filing. The complaint must be made to the director
within 90 calendar days:

(A) of an aleged discrimination or a violation of the
business opportunity program; or

(B) after the date on which a continuing course of con-

(B) liguidated damages computed up to the amount ofduct in violation of a business opportunity program was discovered.

goal dollars not met;
(C) contract termination; and/or

(D) other remedies available by law.

(5) Factors to be considered in issuing sanctions may

include, but are not limited to:
(A) the magnitude and the type of the offense;
(B) the degree of the contractor’s culpability;
(C) any steps taken to rectify the situation;

(D) the contractor’'s record of performance on other

projects including, but not limited to:

(i) annual DBE/HUB participation over DBE/HUB

goals;

(i) annual DBE/HUB participation on projects

without goals or payment incentives;

(i) number of complaints the department has re-

ceived from DBEs/HUBSs; and

(2) Review and investigation.

(A) CSTB will review the complaint and notify the
complainant:

(i) of the reasons an investigation is warranted; or

(i) that an investigation is not necessary.

(B) _If the complaint is made againgt the Construction
Division or a section of the Construction Division, then the executive
director will appoint another division or office to review and
investigate the complaint.

(3) Determination and conciliation.

(A) CSTB or the reviewing division or office will
forward the written findings to the complainant and respondent.

(B) _If the finding confirms the complaint, CSTB or
the reviewing division or office will meet with the complainant and
respondent to discuss a conciliation agreement.

(C) _If the parties concur, CSTB or the reviewing
division or office will prepare a conciliation agreement for execution,

(iv) the number of times the contractor has beenand monitor the agreement to completion.

previously sanctioned by the department pursuant to this section; and

(D) |If the parties do not agree to a conciliation

(E) whether a contractor falsified, misrepresented, oragreement, the director or the director of the reviewing division or

withheld information.

(6) A contractor may appeal the department’s sanction

[te the Business Appeds eommitteg] pursuant to 8.59 [§9:61] of
this title (relating to Bisiness Opportunity Programs Complaints

[Appeals)).
§9.59. Business Opportunity Programs Complaints.

(@ Purpose. The purpose of this section is to provide a
procedure for an aggrieved person to file a complaint concerning the
Business Opportunity Programs. This section does not apply to:

(1) subcontractor claims for additional payments and time
extensions; or

(2) adiscrimination complaint made against a department

office will make a decision regarding corrective action needed and
monitor the corrective action, if any.

(d) Apped.
(1) Appea to U.S. Department of Transportation.

(A) A firm may file an appea with U.S. Department
of Trangportation at any time pursuant to the process outlined in:

(i) 49 CFR 82355, if a firm believes that it has
been wrongly denied certification under 89.56 of this title (relating
to DBE Certification);

(i) 49 CFR 823.69, if a firm has challenged
certification under §9.56(h) of this title, except for SBA 8(a)
certification; or

employee because that type of complaint is handled in accordance
with the department’s Human Resources Manual.

(b) Federal-aid contracts. A complaint related to a federaly-

(iif) 49 CFR §23.73, if afirm alleges discrimination
on a federally-funded contract or is aggrieved by a department
determination related to the DBE program.

funded contract or a DBE certification complaint may be filed directly
with the United States Department of Transportation at any time
within 180 days of the date:

(1) of an dleged discrimination or aviolation of the DBE

(B) The appeal must be made in writing, sSigned and
dated, no later than 180 days after the date of the offense or the date
on which a continuing course of conduct in violation was discovered.
The Secretary of Transportation may extend the time for filing or

Program; or

waive the time limit in the interest of justice.
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(C)  The outcome of the U.S. Department of Trans-
portation appea process is find.

(2) Department appeals.

(A) A final determination or a sanction issued pur-
suant to §9.58 of this title (relating to Contract Compliance) may
be appeaed to the executive director within 10 days after receiving
notice of final determination or sanction. If an appeal is not timely
filed, the determination or sanction is fina and further administrative
appea will be barred.

(B) The executive director will consider an appeal if
the appeding party identifies:

(i) new information or witnesses that, if considered,
might have changed the outcome;

(i) _harmful procedural error by the department
which, had it not been made, could have led to a different conclusion;
or

(iii) afinding contrary to the evidence, department
policy, or law.
(C) The executive director will:

(i) _review the sanction or determination;

(ii)  consult with witnesses and review evidence, if
necessary; and

(iii) _review the appealing party’s written rebuttal
of the proposed sanction or determination.

(D) The executive director will give written notice of
the determination.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817918

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: January 10, 1999
For further information, please call: (512) 463-8630

¢ ¢ ¢
43 TAC 889.59-9.61

(Editor's note: The text of the following sections proposed for repeal

will not be published. The sections may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal sections are proposed under Transportation Code,
§201.101, which provides the Texas Transportation Commission
with the authority to establish rules for the conduct of the work
of the Texas Department of Transportation.

No statutes, articles, or codes are affected by the repeal
sections.

§9.59. Business Complaints.
§9.60.
§9.61. Appeals.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Investigation.

Filed with the Office of the Secretary of State, on November 23,
1998.

TRD-9817917

Bob Jackson

Deputy General Counsel

Texas Department of Transportation

Earliest possible date of adoption: January 10, 1999

For further information, please call: (512) 463-8630

¢ ¢ ¢
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W THDRAWN RULES

An agencymaywithdraw a proposed action or themaining effectiveness of an emergewatyn byfiling a
notice of withdrawal with th@exas RegisterThe notice is effectivenmediately upon filling or 20 days
after filing asspecified bythe agency withdrawinghe action. If a proposal i®t adopted owithdrawn
within sixmonths of thedate ofpublication inthe Texas Registerit will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appearTiaxhe Register.




TITLE 1. ADMINISTRATION
Part IV. Office of the Secretary of State
Chapter 91. Texas Register

Subchapter A.  Administrative
1 TAC 891.7

The Office of the Secretary of State has withdrawn from
consideration for permanent adoption the amendment to §91.7,
which appeared in the October 2, 1998, issue of the Texas
Register (23 TexReg 9877).

Filed with the Office of the Secretary of State on November 25,
1998.

TRD-9817997

Clark Kent Ervin

Assistant Secretary of State

Office of the Secretary of State

Effective date: November 25, 1998

For further information, please call: (512) 463-5562

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

Part Il.  Public Utility Commission of
Texas

Chapter 23. Substantive Rules

Subchapter H. Telephone
16 TAC §23.104

The Public Utility Commission of Texas has withdrawn from
consideration for permanent adoption the proposed repeal
§23.104, which appeared in the May 22, 1998, issue of the
Texas Register (23 TexReg 5293).

Issued in Austin, Texas, on November 23, 1998.

TRD-9817940

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Effective date: November 23, 1998

For further information, please call: (512) 936-7308

¢ ¢ ¢

Chapter 26. Substantive Rules Applicable to
Telecommunications Service Providers

Subchapter J. Costs, Rates and Tariffs

16 TAC §26.213

The Public Utility Commission of Texas has withdrawn from con-
sideration for permanent adoption the proposed new §26.213,
which appeared in the May 22, 1998, issue of the Texas Reg-
ister (23 TexReg 5305).

Issued in Austin, Texas, on November 23, 1998.
TRD-9817941

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Effective date: November 23, 1998

For further information, please call: (512) 936-7308

¢ ¢ ¢

Part Ill. Texas Alcoholic Beverage Com-

mission
Chapter 45. Marketing Practices

Subchapter D. Advertising and Promotion-All
Beverages
16 TAC §45.100

The Texas Alcoholic Beverage Commission has withdrawn from
consideration for permanent adoption new to §45.100, which
appeared in the August 14, 1998, issue of the Texas Register
(23 TexReg 8331).

Filed with the Office of the Secretary of State on November 24,
1998.

TRD-9817944

Doyne Bailey

Administrator

Texas Alcoholic Beverage Commission

Effective date: November 24, 1998

For further information, please call: (512) 206-3204

¢ ¢ ¢
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ADOPTED RULES

An agencymay take final action on a section 30 days aftepraposal has beepublished inthe Texas
Register The section becomes effective 20 ddier theagencyfilesthe correct documentith the Texas
Register unless dater date ispecified or unless a fedestdtute or reguldon requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement ofegalauthoritywill be published. If an agen@gdopts the sectiowith changes to thproposed
text, the proposal will be republished with the changes.




TITLE 1. ADMINISTRATION
Part IV. Office of the Secretary of State
Chapter 91. Texas Register

The Office of the Secretary of State adopts amendments and
new sections for Chapter 91 concerning the Texas Register.
Sections 91.1, 91.14, and 91.62 are adopted with changes to
the proposed text as published in the October 2, 1998 issue of
the Texas Register (23 TexReg 9877). Sections 91.5, 91.13,
91.61, 91.63, 91.66 and 91.122 are adopted without changes
and will not be republished. Proposed amendments to §91.7
are withdrawn. The repeal of §91.28 is adopted.

The adopted rules revise existing filing and publication proce-
dures for notices of open meetings filed with the Secretary of
State. The rules establish procedures for internet filing and
publication of meeting notices. The full text of meeting notices
filed in accordance with these rules will be published days ear-
lier than notices published under the existing rules. A notice
filed through the internet will be published typically within a few
minutes of filing. A notice filed electronically through e-mail or
diskette will be published within one work day.

The rules will replace the current practice of publishing sum-
maries of meeting notices in the print version of the Texas Reg-
ister, which appear often after the meetings have occurred. The
Secretary of State will continue to post the meeting notices in
the lobby of the James Earl Rudder State Office Building, 1019
Brazos, Austin, Texas.

In 891.1 the definition of "Register" is amended to include
internet publication.

The Secretary of State received comments from the Railroad
Commission of Texas, the State Securities Board, and the
Workers’ Compensation Commission.

The State Securities Board requested clarification about the
relationship of the proposed rules to the statutory requirements
under Texas Government Code, Chapters 551 and 2002.

"The open meetings law provides that the ’secretary of state
must post notice of a meeting of a state board....” It is our
understanding that, after the implementation of these proposals
sometime in November 1998, open meetings notices would
be posted only to the Secretary of State’'s web site (an no
longer published in the print version of the Texas Register)....Our
concerns about these matters stem from our desire that the
changes to these regulations not adversely impact an agency’s
ability to act on matters in an open meeting, or have their actions
taken in a meeting challenged, because the notice requirements

of the Open Meetings Act are not fully met through compliance
with the new rules."

The Office of the Secretary of State is confident that the
adoption of these rules does not adversely affect the notice
of state agency meetings—notice being the only role of the
Secretary of State regarding open meetings. On the contrary,
the Office of the Secretary of State believes that implementation
of these rules will permit an agency to provide notice in a more
timely and more convenient manner for the public as well as the
agency.

The Texas Government Code, §551.048, directs the Secretary
of State to post meeting notices "on a bulletin board at a place
convenient to the public in the main office of the secretary
of state." With implementation of these rules, the Office of
the Secretary of State is posting the notices on an electronic
bulletin board in the lobby of the Rudder State Office Building,
1019 Brazos, Austin, Texas. This bulletin board will display
the same documents that until now were printed on paper
then tacked to a bulletin board in the lobby of the building.
Visitors to the Secretary of State’s office building will continue
to have access to the same information as before. Because the
notices are being posted electronically, the same documents are
simultaneously available to anyone anywhere via the internet.

The Texas Government Code, §2002.011, requires the Texas
Register to contain "notices of open meetings issued and filed
in the Office of the Secretary of State as provided by law". As
the State Securities Board correctly points out, the Secretary of
State may omit information from the Texas Register under the
provisions of the Government Code, §2002.014. Accordingly,
the meeting notices in the print Texas Register have always
contained summaries of the agendas. Publishing meeting
notices in the electronic Texas Register, however, differs from
other instances when information has been omitted from the
print Texas Register. Because, more information is made
available in a more timely manner in the electronic Texas
Register than was available previously. Implementation of these
rules makes complete meeting agendas available for the first
time. The difference is that the text appears only in the
electronic publication. A notice about the availability of the
meeting notices appears in the print publication.

The State Securities Board comments on 891.1, suggesting that
if information contained in the electronic Texas Register is not
contained in the print Texas Register or vice versa that each
version should notify the reader of this.

We agree. The print Texas Register will contain a reference
about the availability of any information omitted, as will the
electronic Texas Register.
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The State Securities Board comments on 891.5, suggesting that
we extend the deadline for inclusion of open meeting notices in
the print Texas Register.

We disagree with this suggestion. Because the text of meeting
notices will not appear in the print Texas Register, there is no
longer a publication deadline for open meeting notices. If an
agency files its notice through the internet, that notice will be
posted within two or three minutes. If an agency files its notice
through diskette or e-mail, that notice will be posted within one
work day.

The State Securities Board and the Texas Workers’ Compensa-
tion Commission commented on §91.7. The comments ques-
tioned the meaning of the terms "certify" and "verify", and sug-
gested that the rule as proposed for amendment may be incon-
sistent and confusing. The Railroad Commission recommended
that the rules better explain how an agency would change its
liaison or certifying official.

We agree with the comments. Section 91.7, concerning Liaison
and Certifying Official, will be withdrawn and republished for
proposed amendment.

The State Securities Board and the Texas Workers’ Compensa-
tion Commission commented against the proposed amendment
to §91.13, concerning nonacceptance of rules and miscella-
neous documents. The comments said the proposed change
could result in delaying publication, and cause the agency to
miss the next filing deadline.

We disagree with the comments. Our rules permit some flexi-
bility for publication deadlines. An agency’s request to expedite
publication of a document due to special circumstances carries
significant weight, which is lightened only when exercised fre-
quently. The current wording, which we adopted in error last
February, has placed us in the position of accepting documents
for publication that violate our own format rules.

The State Securities Board commented on new 891.14, as
follows.

"This new section addresses nonacceptance of open meetings
documents.  Since the topic addressed in subsection (a)
(rejection notification) is also addressed in new 891.62(f),
we suggest that the addition of a cross-reference may be
appropriate. Also, it is unclear whether the two reasons listed
for rejecting a document enumerated in subsection (b) are the
only reasons for rejection of an open meetings document, or if
other, unnamed bases exist. If the listing isn’'t exclusive, can
it be made so or does a secondary (readily, publicly available)
source, indicating what these additional grounds for rejection
are, exist?"

We agree with the comments and will adopt §91.14 with
changes for clarification. If we are unable to open and read
a file from an agency, the submission will be rejected. There
are no reasons for rejection besides those listed, but we will try
to clarify that in the adopted text.

In a footnote to its comments, the State Securities Board asked
if an updated Form and Style Manual would impose additional
mandatory procedures. The answer is no. The Form and Style
Manual functions solely as a filing guide. It makes reference
to our rules, but it does not have the effect and authority of an
administrative rule adopted under the Administrative Procedure
Act.

The State Securities Board and the Railroad Commission of
Texas commented on 891.62. The comments noted that
agencies have several format choices for filing meeting notices.
These include an automated web form, file transfer protocol,
e-mail, and diskette. The comments asked if the specified two-
hour response time for acknowledgment of filing is applicable
to all of these filing options.

In response to these comments, we will adopt §91.62 with
changes that will better describe the advantage to the agency
of filing through the internet. The filing methods which require
handling by the Texas Register staff — diskette and e-mail—
will not be posted as quickly and will not be acknowledged
as quickly as submission filed through the internet. Internet
filing will be posted and acknowledged within a few minutes.
If a submission filed through the internet does not appear
and is not acknowledged within two hours of submission, then
something has gone wrong, and the agency should notify the
Texas Register right away. If an agency submits its filing on
diskette or through e-mail, the posting delay may be as long as
one business day.

The Railroad Commission suggested that §91.62(k) be clarified
to better explain the restriction on posting a meeting no earlier
three months before the date of the meeting. The rule is
adopted with changes to specify how to calculate the earliest
possible day a filing will be accepted.

The Railroad Commission suggested that §91.62 and 891.66
be combined as one section with the general requirements in
891.66 published before the more specific information in §91.62.

We agree with the suggestion, and intend to propose this
change in future rulemaking.

The Railroad Commission commented that the rules fail to
address the following issues: (1) the possible availability
of meeting notice archives on CD-ROM, (2) the times that
the Office of the Secretary of State will post paper meeting
notices, (3) instructions for an agency to change its liaison or
certifying official, (4) size limitation for meeting notices, and (5)
instructions for an agency to add to an agenda electronically.

We do not currently archive any documents on CD-ROM. If we
do, copies will be publicly available. We agree that the following
items should be covered in the rules. Because they were
not included in our proposed rules, they will be proposed as
amendments. Exceptional items that necessitate paper posting
will be posted as soon as practicable, and no later than the
same work day on which they are filed with the Texas Register
Section of the Secretary of State. There are volume limitations.
Our database is capable of handling the equivalent of 40 pages
in a meeting file. And there are other volume limitations related
to at least one brand of internet browser used by an agency to
submit a file. We anticipate receiving few meeting notices that
will exceed these limitations. We will propose rule amendments
to address these exceptions. An agency that experiences
difficulty in filing a notice, should alert the Texas Register to
ensure that the notice is posted in a timely manner.

Subchapter A.  Administrative
1 TAC §891.1, 91.5, 91.13, 91.14

The amendments and new rule are adopted under the Gov-
ernment Code, Chapter 2002, Subchapter B, §2002.017 which
provides the Secretary of State with the authority to promulgate
rules consistent with the code.
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891.1. Definitions. Assistant Secretary of State

The following words and terms, when used in this chapter, shalOffice of the Secretary of State
have the following meanings, unless the context clearly indicateEffective date: December 15, 1998

otherwise. Proposal publication date: October 2, 1998
(1) - (6) (No change.) For further information, please call: (512) 463-5562
(7) Electronic transmission - - The submission of elec- ¢ ¢ ¢

tronic data to the Texas Register by Internet, file transfer protocosubchapter B FiIing Procedures

(FTP) via Internet, e-mail or diskette.

@) - (10) (No change.) 1 TAC 8891.61-91.63, 91.66

: : : The amendments and new rule are adopted under the Gov-

11) Register-The Texas Register established by the Gov- -
ernment éoge, Chgapter 2002, Subchap?ter B. Contents of t)rlle Regist%l?nmem Code, Chapter 2002, Su_bchapter B, §.2002'Ol7 which
shall be published in print or through the Internet. The print RegistelprOVIdeS the Secretary of State with the authority to promulgate
will contain a reference about the availability of any information thatrlJIeS consistent with the code.
is available only in the electronic Register. 8§91.62. Electronic Procedures for Filing Open Meeting Documents.

(12) - (14) (No change.) (@ Submit documents in electronic format using one of the
§91.14. Nonacceptance of Open Meetings Documents. following methods: Internet Web form, file transfer protocol (FTP),
. . 3-1/2 inch diskette or by e-mail. Submit files in the American
(@) We may reject open meeting documents that do nOigiangarg Code for Information Interchange (ASCII) format. ASCII
conform to the Texas Register requirements found in 8§91.62 (Of,o5ng standard keyboard characters limited to those represented by
this title relating to Electronic Procedures for Filing Open Meeting 4

D We will notify th liai b or f h decimal 32 (a space) to a decimal 126 (a tilde). Characters above
ocuments). We will notify the agency liaison by e-mail or faxwhen 157 (extended characters) are not acceptable without our permission.
an open meeting submission fails to conform to our rules.

(b) Submitting open meetings using the Internet web form.

all required information into the Internet web form. Attach the

agenda to the form before submitting or include the agenda as part
(1) electronic format which does not conform to our of the form. Attached agendas will be in ASCII format.

procedures in §91.62 of this title, and

(b) The three reasons for rejecting an open meetings docu
. . Enter
ment include the following:

(c) Submitting open meetings using FTP or 3-1/2 diskette.
(2) filing procedures which do not conform to §91.66 of

1) Send onl bmissi file.
this title (relating to Procedures for Filing Open Meetings.), and (1) Send only one submission per file

(3) agency’s file can not be opened and read by the Texas (2)  Submit files in ASCII format.
Register. (3) Format files according to the form at the end of
this paragraph. Include all category designations. In the "date of
submission" and "date of meeting" categories, enter the date in month/
date/year order. Separate month, date, and year with slashes and
use two digits for the month and date and four digits for the year,
Filed with the Office of the Secretary of State on November 25, for example, 09/22/1998. The file will be rejected if it contains

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

1998. extraneous information.

TRD-9817996 Figure: 1 TAC 891.62(c)(3)

Clark Kent Ervin (4) Name files in this format: "MMDDOMAL.123".
Assistant Secretary of State "MM" designates month. "DD" designates the filing date (not the

date of the meeting). "OMA" designates the number of open meetings
filed on this date. If there are several meetings, name them "OMA",
L ) "OMB", "OMC" and so on. "L" designates the liaison’s |.D. number.
Proposal pl.thcanor? date: OCtOber. 2, 1998 "123" designates the three-digit agency code and is preceded by a
For further information, please call: (512) 463-5562 decimal. For example "09030MC1.004" indicates that the file was
¢ ¢ ¢ submitted on September 3. It is the third open meeting filed on this
1 TAC §91.28 day from liaison number one at the Office of the Secretary of State.

(5) If submitting by FTP, use the required FTP address
and the appropriate login and password as designated by the staff of
the Texas Register.

Office of the Secretary of State
Effective date: December 15, 1998

The repeal is adopted under the Government Code, Chapter
2002, Subchapter B, §2002.017 which provides the Secretary
of State with the authority to promulgate rules consistent with
the code. (6) When submitting documents on diskette, format the

diskette using DOS 3.1 or a newer version of the operating system.
We accept high-density formatted diskettes. Diskettes must contain
only the files being submitted. We will reject diskettes containing

files not related to the submission. We do not return diskettes to

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 25, the issuing agency. You may request a diskette in exchange for the
1998. submitted diskette. Attach a label to the diskette identifying your
TRD-9817999 agency.

Clark Kent Ervin (d) Submitting open meetings using e-mail.
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(1) Send only one submission per e-mail. For further information, please call: (512) 463-5562

(2) Send file to the required e-mail address as designated ¢ ¢ ¢
by the staff of the Texas Register. .
d > PSR . _ Subchapter C. Miscellaneous
(3) The e-mail subject line contains the name of the file

in accordance with the requirements specified in subsection (c)(4) of TAC 8§91.122

this section. The amendment is adopted under the Government Code,

(4) Open meetings will be attached to the e-mail in ASCII Chapter 2002, Subchapter B, §2002.017 which provides the
format. Exclude extraneous information from the body of the e-mail.Secretary of State with the authority to promulgate rules

consistent with the code.

(5) Format files according to the example in subsection” ™ - _
(c)(3) of this section. Include all category designations. This agency hereby certifies that the adoption has been re-

. - - . viewed by legal counsel and found to be a valid exercise of the
(e) Texas Register liaisons. Liaisons and their alternatesdgenw,S legal authority.

will receive a liaison number and login and password for the web
applications by the Texas Register. Filed with the Office of the Secretary of State on November 25,

(f) Acknowledgments and Rejections. The Register will 1998.

acknowledge acceptance or rejection of an open meeting filed by fakRD-9818001
or e-mail within one business day of receipt in the Register office Clark Kent Ervin
If you do not receive an acknowledgment or rejection within oneAssistant Secretary of State
business day, contact the Texas Register office. Office of the Secretary of State
Effective date: December 15, 1998
Proposal publication date: October 2, 1998
ﬁ]?]oer further information, please call: (512) 463-5562

(g) Type of acknowledgment and rejection messages.

(1) An Acknowledgment of Receipt message may indicat
that the submission has been accepted and posted to the Internet.
message gives the agency name, the board or committee holding the L4 L4 L4

meeting, the time and date of the meeting and the TRD number.
Part XV. Texas Health and Human Ser-

(2) An Acknowledgment of Receipt message may indicate” . T
that the submission has been accepted and posted to the Internet MkCES Commission
fails to meet the seven-day or 72-hour deadline. The message will L .
give the agency name, the board or committee, the time and date €hapter 355. Medicaid Reimbursement Rates

the meeting and the TRD number.

(3) A rejection message indicates that the file was not

Subchapter D. Reimbursement Methodology

posted and gives the reason why. Reasons may include that ttle TAC 88355.451, 355.452, 355.456, 355.457

liaison name is not authorized, a liaison’s ID is inactive, the meetin

date is past, or the submission is incomplete.

gThe Texas Health and Human Services Commission (commis-
sion) adopts amendments to §8355.451, 355.452, and 355.456

_ (h) Submissions received by the Internet web form and byof Chapter 355, Subchapter D, concerning reimbursement
file transfer protocol (FTP) will be accepted 24 hours a day, sevefimethodology without changes to the text as published in the

days a week.

(i) Agency liaisons can cancel their open meetings using

secure Internet access.
(i) Do not include any type of graphics.

August 14, 1998, issue of the Texas Register (23 TexReg 8321-
8323). Section 355.457 is adopted with changes.

The amendments impact reimbursement for the Intermediate
Care Facilities for Persons with Mental Retardation (ICF/MR)
program operated by the Texas Department of Mental Health

(k) Do not submit an open meeting notice earlier than theand Mental Retardation (TDMHMR). In §355.451, the term

90th calendar day before the meeting date.

() Include only one meeting per submission. If a meeting i
to be held on consecutive days, submit each day as a separate o

meeting file.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 25,
1998.

TRD-9818000

Clark Kent Ervin

Assistant Secretary of State

Office of the Secretary of State

Effective date: December 15, 1998

Proposal publication date: October 2, 1998

S

"direct services cost survey" is changed to "fiscal accountability
cost report" to more accurately reflect the nature of the report.
dgl 8355.452, the citation to a commission rule is updated to
re'ﬂect the correct citation of a TDMHMR rule. Language in
§355.456 is amended to state that annual rates for the time
period between the years that modeled rates are rebased are
set by inflating the "direct service portion" of the previous
year's rate, rather than the previous year's "direct costs." The
amendments to §355.457 require the recoupment thresholds
and percentages applied to providers that do not spend at least
90% of their direct service revenues on direct service costs
to increase effective January 1, 1999. The amendments to
§355.457 also require providers that contract with another entity
for the management and operation of their ICF/MR facilities
to be responsible for submitting the fiscal accountability cost
report on the subcontractor’s direct care costs and paying any
recoupment. The amendments will ensure that more resources
are devoted to the delivery of direct services to the consumer.

23 TexReg 12652 December 11, 1998
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Section 355.457 is revised on adoption to correct several
technical errors including lowercasing words after the first
word in the terms "Cost report,” "Fiscal accountability cost
report,” and "Full cost report" in §355.451(a); changing an
incorrect citation in subsection (b) from 8355.453 to §355.452;
correcting the format of citations in subsection (e)(1); and
adding "the" before "difference" in subsection (e)(2)(C). In
addition, the language in subsection (b)(2) is revised to clarify
the provision concerning provider contracts with another entity
for management or operation of a facility, and to clarify that when
a staff person providing direct services is an owner, operator,
or a related party, the salary and benefits must be the lesser of
the actual wages and benefits paid or the wages and benefits
for a comparable staff person assumed in the model.

A public hearing to accept testimony regarding the proposed
amendments was held at TDMHMR Central Office in Austin, on
Thursday, September 9, 1998. Written and/or oral comments
were submitted by the following organizations and individuals:
American Habilitation Services, Inc, Austin; Empowerment Op-
tions, Austin; The Arc of Texas, Austin; Community Access, Inc.,
Tyler; Harmony Living Centers, Inc., Longview; Res-Care, Inc.,
Louisville, Kentucky; The Texas Council of Community Men-
tal Health and Mental Retardation Centers, Inc., Austin; Con-
cept Six, Austin; Edu-Care Community Living Corporation of
America, Austin; Private Providers Association of Texas, Austin;
Independent Horizons, Inc., San Antonio; a representative of
four related corporations, Texas Home Management, Normal
Life of North Texas, RSCR of Texas, and Community Alterna-
tives of Texas; Richard Jordan, San Antonio; Corpus Christi
State School; San Angelo State School; and San Antonio State
School.

Three commenters stated that they had no comments.

Seven commenters stated that it is too early in the process of
implementing fiscal accountability to raise the penalty thresh-
old. They suggested that the commission wait until late spring
of 1999 when a sufficient amount of meaningful data will be
available to indicate whether or not the rates are adequate with
regard to the indirect portion of costs. The commenter noted
that the issue is made more complex because the ICF/MR pro-
gram has multiple rates based on the size of the facility and the
needs of individual residents. The commission responds that
the methodology and rates, which were developed two years
ago, were implemented in January 1997. The commission be-
lieves that this has given providers sufficient time to adjust. The
amended rules still provide a 10 percent margin in direct care
reimbursement that will not be taken from the provider regard-
less of whether the money was spent on direct services. That
margin plus the portion of the rate for indirect costs should be
more than enough to cover the indirect costs of any efficient
provider.

One commenter expressed concern that moving the penalty
threshold from 80 percent to 85 percent will establish battle
lines with providers on audit issues. The commission responds
that a higher penalty threshold does not create additional audit
or recoupment issues to those existing with the current penalty
threshold.

Seven commenters stated that the penalty threshold should not
be increased from 80 percent to 85 percent. One commenter
noted that increasing the threshhold would have a dispropor-
tionate negative impact on small providers. Three commenters
expressed support for the increase. The commission responds

that the higher threshold implements the intention of the com-
mission and the Texas Mental Health and Mental Retardation
Board that more money be spent on direct service costs to ben-
efit the consumer.

One commenter suggested that §355.457(b)(2) be revised to
clarify that the exclusion of that percentage of salary and
benefits for duties other than provision of direct services should
be limited to owners and related parties and not to "staff."
The commission agrees and has modified the language as
recommended.

One commenter expressed concern about the rising cost of the
Medicaid programs operated by TDMHMR and the effect that
"cost of living increases" and other adjustments have on the
amount of general revenue available to provide services to non-
Medicaid eligible consumers. The commission recognizes the
commenter’s concerns but must refer these considerations to
a more appropriate forum for official response because they
are not included within the subject matter of the proposed
amendments.

The amendments are adopted under the Texas Government
Code, 8531.033, which provides the commissioner of the
Texas Health and Human Services Commission (THHSC) with
broad rulemaking authority; the Texas Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide THHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the Texas
Government Code, §531.021(b), which provides THHSC with
the authority to adopt rules governing the determination of
Medicaid rates.

8355.457. Fiscal Accountability.
(@ (No change.)

(b) Annual reporting. Fiscal accountability will consist of the
annual reporting of direct service costs from all non-state operated
providers. The data will be collected on a cost report designed by
TDMHMR or its designee in accordance with 8355.452 of this title
(relating to Cost Reporting Procedures).

(1) Direct service costs are defined to include costs
associated with personnel who provide direct hands-on support for
consumers and include personnel such as direct care workers, first-
level supervisors of direct care staff, QMRPs, registered nurses, and
licensed vocational nurses. Direct service costs include: costs related
to wage rates, benefits, payroll taxes, contracts for direct services,
and direct service supervision information. Accrued leave (sick or
annual) can only be counted as a direct service cost if the employee
has a right to the cash value of that leave upon termination.

(2) The provider is responsible for submission of the fiscal
accountability cost report, and payment of amounts to TDMHMR in
accordance with subsection (e)(2) and (3) of this section, regardless of
whether the provider contracts with another entity for the management
or operation of the ICF/MR. If the provider contracts with another
entity for the management or operation of the ICF/MR, the provider
must report the specific direct services costs of that entity as required
in the cost report instructions and not the amount for which the
provider is contracting for the entity’s services. For staff whose
duties include work other than the provision of direct services, the
proportion of work that is spent on direct services may be included
in the direct service costs. The proportion of their salary and benefits
that are compensation for direct services work can be included in
the direct service cost report. If the staff providing direct services
is an owner, operator, or a related party as defined in §355.701(a)(9)
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of this title (relating to General Reimbursement Methodology for All to TDMHMR 75% of the difference between the direct service costs
Medical Assistance Programs), the salary and benefits must be trend 90% of the direct service revenues.

lesser of the actual wages and benefits paid or the wages and benefits
for a comparable staff person assumed in the model. The facilit
must have a procedure that specifies how direct service work time i
allocated.

(4) Providers will be notified of their repayment status
ithin 90 days of submitting their cost reports. A provider's
fepayment status may change as a result of the desk reviews or
outside audits of cost reports, or by adjustments to claims paid to the

(3) The direct service portions of the current rate modelprovider for services provided in the cost reporting period. Providers
are inflated on an annual basis as specified in §355.456(d)(2) of thisill submit the repayment amount within 60 days of notification.

title (relating to Rate Setting Methodology). (5) Repayment will be collected from the following:

(4) A vendor hold will be placed on a prior owner at a
change of ownership which results in the execution of a new provider
agreement. The prior owner will submit a fiscal accountability report (B) any other legal entity responsible for the debts or
for the current reporting period. Upon receipt of an acceptable fiscdiabilities of the submitting entity; or
accountability report and resolution of any outstanding balances, the

i ©
vendor hold will be released.

submitted.
(€)-(d)  (No change.) (6) These entities will be jointly and severally liable for
(e) The department will require providers to report all direct any repayment due to TDMHMR. Failure to repay the amount due
costs incurred in their annual fiscal year. The department willwhen notified may result in a vendor hold on all of the facilities
compare the reported direct service costs to the direct service costcluded in the cost report.
component of the modeled rates.

(A) the provider or legal entity submitting the report;

the legal entity on behalf of which a report is

(7) Providers who wish to appeal the requirement to make
(1) Paragraph (2) of this subsection, concerning the fiscapayment to TDMHMR in accordance with this section may do so in

accountability repayment, applies to that portion of the provider'saccordance with 25 TAC Chapter 409, Subchapter B.

fiscal year that oceurs after _Aprll 5, 1998. _I_Daragraph (3) of th!SThis agency hereby certifies that the adoption has been re-

subsection, concerning the fiscal accountability repayment, applies

to that portion of the provider’s fiscal year that begins on or afterV'ewed ,by legal couns_el and found to be a valid exercise of the
agency'’s legal authority.

January 1, 1999.
(2) The total direct service revenue of the modeled ratesFiled with the Office of the Secretary of State on November 30,

is the direct service portion of the rate multiplied by the number of1998'
allowable units paid for services provided during the reporting period TRD-9818016

(A) Providers whose direct service costs are 90% orMarina S. Henderson

more of the direct service revenues will not be subject to repaymenft*ecutive Deputy Commissioner o
under this section. Texas Health and Human Services Commission

. . i Effective date: December 20, 1998
(B) Providers whose direct service costs are less tharbroposal publication date: August 14, 1998

80% of the direct service revenues will be required to pay to . ! )
TDMHMR the difference between the direct service costs and 950/<'):Or further information, please call: (512) 424-6576
of the direct service revenues. ¢ ¢ ¢

(C) Providers whose direct service costs are betweergubchapter F. General Reimbursement Methodol-
80% and 85% of the direct service revenues will be required to pay

to TDMHMR 1009% of the difference between the direct service costs09Y for all Medical Assistant Programs
and 85% of the direct service revenues plus 50% of the differenc
between 85% and 90% of the direct service revenues. 1 TAC §356.722
The Texas Health and Human Services Commission (commis-

(D) Providers whose direct service costs are betweeryiqny aqopts amendments to §355.722 of Chapter 355, Sub-
85% and 90% of the direct service revenues will be required to pa}éhapter F, concerning general reimbursement methodology for

to TDMHMR 50% of the dlfference between the direct service costs,|| adical assistance programs, with changes to the text as
and 90% of the direct service revenues.

proposed in the August 14, 1998, issue of the Texas Register
(3) The total direct service revenue of the modeled rateg23 TexReg 8323-8325)
is the direct service portion of the rate multiplied by the number of

. ; ) . ! . .~ The amendments impact reimbursement for the home and
allowable units paid for services provided during the reporting period

community-based services (HCS) program operated by the

(A) Providers whose direct service costs are 90% orTexas Department of Mental Health and Mental Retardation
more of the direct service revenues will not be subject to repaymenfTDMHMR). The amendments to §355.722 require the recoup-
under this section. ment thresholds and percentages applied to HCS providers that
do not spend at least 90% of their direct service revenues on

(B). Prowde_rs whose direct service cos_ts are less thalrEzlirect service costs to increase effective January 1, 1999. The
85% of the direct service revenues will be required to pay to

TDMHMR the dif_ference between the direct service costs and 950@352?;1 gfn;[jsir\évgtl igrseu rseetrr\llziigergotroet;]eeszg:]cseusmaerﬁ devoted to the

of the direct service revenues.

Subsection (s)(2) is revised upon adoption to add new subpara-
raph (A) requiring a vendor hold on payments to a provider
hose provider agreement is being assigned or terminated.

(C) Providers whose direct service costs are betwee
85% and 90% of the direct service revenues will be required to pa
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Upon receipt by the department of an appropriate cost report
and repayment of any amounts due, the vendor hold will be
released. The provision is added to assure compliance with
fiscal accountability requirements and to be consistent with fis-
cal accountability provisions in the intermediate care facilities
for persons with mental retardation (ICF/MR) program which
also is operated by TDMHMR. New subparagraph (B) exempts
providers which have converted to the mental retardation local
authority (MRLA) program operated by TDMHMR from submit-
ting costs reports for the fiscal year in which the conversion
occurred.

In addition, several technical and/or grammatical errors are
corrected in subsection (s) by deleting a comma inadvertently
inserted in the proposal after "paid” in subsection (s)(8); adding
"service" between "direct" and "costs" in subsection (s)(8)(D);
replacing "recoupment will be collected from" with "repayment
will be made by" in subsection (s)(10).

A public hearing to accept testimony regarding the proposed
amendments was held at TDMHMR Central Office, Austin,
on Thursday, September 9, 1998. No oral and/or written
testimony was offered. Written comments were submitted by
the following organizations and individuals: The Arc of Texas,
Austin; Beaumont State Center, Beaumont; The Texas Council
of Community Mental Health and Mental Retardation Centers,
Inc., Austin; the Private Providers Association of Texas (PPAT),
Austin; and Concept Six, Austin.

Two commenters expressed their strong support of the pro-
posed changes. The commission and TDMHMR acknowledge
the comments.

A commenter expressed concern that the phrase "actual ex-
penses incurred” was replaced with "direct service costs," ex-
plaining that the latter phrase appears to apply only to charges
for services listed in a consumer’s service plan and not for other
items such as transportation for a doctor visit or required extra
staff. The commenter suggested that this change would im-
pact private providers more than state-operated providers. The
commission responds that the phrase "direct services costs"
was substituted for "actual costs incurred" in the amendments
to clarify the intention of the commission and TDMHMR that
costs being captured are those necessary to fulfill the services
listed in the individual service plan.

Two commenters recommended that providers in the MRLA pro-
gram be exempted from submitting cost reports as otherwise re-
quired in subsection (s) because of the minimal time period be-
tween April 5, 1998, and May 31, 1998, and the disproportion-
ate efforts necessary to collect employment and cost data for
these non-standard time periods. The commission has added
new subsection (s)(2)(B) exempting the providers as requested.

One commenter expressed concern about the rising cost of the
Medicaid programs operated by TDMHMR and the effect that
"cost of living increases" and other adjustments have on the
amount of general revenue available to provide services to non-
Medicaid eligible consumers. The commission recognizes the
commenter’s concerns but must refer these considerations to
a more appropriate forum for official response because they
are not included within the subject matter of the proposed
amendments.

The amendment is adopted under the Texas Government
Code, 8531.033, which provides the commissioner of the
Texas Health and Human Services Commission (THHSC) with

broad rulemaking authority; the Texas Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide THHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the Texas
Government Code, §531.021(b), which provides THHSC with
the authority to adopt rules governing the determination of
Medicaid rates.

§355.722. Reporting Costs.
(@)-(r) (No Change.)
(s) Fiscal Accountability.

(1) General principles. Fiscal accountability is a process
used to gauge the ongoing financial performance under the non-state
operated reimbursement rates.

(2) Annual reporting. Fiscal accountability will consist
of the annual reporting of direct service costs including wages, and
benefits, from all non-state operated providers. The data will be
collected on a cost report designed by TDMHMR or its designee.

(A) TDMHMR will place a vendor hold on payments
to a provider whose provider agreement is being assigned or
terminated. The provider will submit a cost report for the current
reporting period to TDMHMR. Upon receipt of an appropriate cost
report and repayment of any amounts due to TDMHMR in accordance
with this section, the vendor hold will be released.

(B) Providers are exempt from submitting cost reports
in accordance with this section for the portion of their programs which
converted to the mental retardation local authority (MRLA) program
for the fiscal year in which the conversion occurred.

(3) In the initial rate period, providers are required to
submit direct services costs on a report for a uniform three-month
period of the year, as selected by the department. The report will
reflect the provider’s actual direct costs for the three-month period.
The direct service costs will be compared to the "direct service cost”
component of the modeled rates. Instances where a provider's actual
direct service costs, as captured by the quarterly cost surveys, are less
than 85% of the direct service revenues in the model, will require
additional reporting of costs and other information from the provider.

(4) TDMHMR will review the results obtained from the
direct services cost reports submitted for 1997 with representatives of
provider associations and advocacy groups to further refine the fiscal
accountability process. TDMHMR may require the provider to:

(A) report more detailed financial information;
(B) submit to a quality assurance survey and review;

(C) submit to a utilization review of all services
provided, and/or

(D) submit to a detailed audit of all relevant financial
records.

(5) The department will require providers to report all
direct costs incurred on an annual fiscal year basis. The department
will compare the reported direct service costs to the total direct service
revenue.

(6) Paragraph (7) of this subsection applies to that portion
of the provider’s fiscal year that occurs after April 5, 1998. Paragraph
(8) of this subsection, concerning the following fiscal accountability
repayment, applies to that portion of the provider’s fiscal year that
begins on or after January 1, 1999.
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(7) Direct service revenues are calculated by multiplying This agency hereby certifies that the adoption has been re-
the number of units eligible for payment that have been paid, foviewed by legal counsel and found to be a valid exercise of the
services delivered during the reporting period times the appropriatagency’s legal authority.

direct service portion of the rate for the service billed. Filed with the Office of the Secretary of State on November 30,

(A) Providers whose direct service costs are 85% or1998.
more of the direct service revenues will not be subject to repaymentzy_gs18014

under this section. Marina S. Henderson

(B) Providers whose direct service costs are less tharexecutive Deputy Commissioner
80% of the direct service revenues will be required to pay tOTexas Health and Human Services Commission
TDMHMR the difference between the direct service costs and 95%¢active date: December 20, 1998

of the direct service revenues. Proposal publication date: August 14, 1998

(C) Providers whose direct service costs are betweerfFor further information, please call: (512) 424-6576
80% and 85% of the direct service revenues will be required to pay
to TDMHMR 100% of the difference between the direct service costs ¢ ¢ ¢
and 85% of the direct service revenues. 1 TAC 8355.743

(8) Direct Service Revenues are calculated by multiplying The Texas Health and Human Services Commission (THHSC)
the number of units eligible for payment that have been paid foradopts amendments to §355.743 of 1 TAC Chapter 355, Medi-
services delivered during the reporting period times the appropriatéaid Reimbursement Rates, Subchapter F, General Reimburse-
direct service portion of the rate for the service billed. ment Methodology for all Medical Assistance Programs (regard-
ing reimbursement for the service coordination program oper-
ated by the Texas Department of Mental Health and Mental
NRetardation (TDMHMRY)). The amendments are adopted with
changes to the proposed text as published in the August 14,

(B) Providers whose direct service costs are betweenl998, issue of the Texas Register (23 TexReg 8325 - 8329).
85% and 90% of the direct service revenues will be required to pay ; ; PR
to TDMHMR 50% of the difference between the direct service costsAfS %%%g?(;ﬂl_tgstge?;g og)ftlcin_llzéhecsgggre %ég;,)e'\aﬁle?i/c'la'il(-les eC_

and 90% of the direct service revenues 0 -
: imbursement Rates, Subchapter F, General Reimbursement

(C) Providers whose direct service costs are betweerMethodology for all Medical Assistance Programs (regarding
80% and 85% of the direct service revenues will be required to payeimbursement for the case management program operated
to TDMHMR 100% of the difference between the direct service costddy TDMHMR). Also associated with the current adoption are
and 85% of the direct service revenues plus 50% of the differencadopted repeals by TDMHMR of Chapter 409, Medicaid Pro-
between 85% and 90% of the direct service revenues. grams, Subchapter F, concerning Case Management Program
Requirements, and Chapter 409, Medicaid Programs, Subchap-

(D) Providers whose direct service costs are less tharler G, concerning Case Management for Persons with Se-
80% of the direct service revenues will be required t0 pay t0yare and Persistent Mental lliness, and the adoption of new

TDMHMR the difference between the direct service costs and 950/§§412 451-412.464 of Chapter 412, Local Authority Responsi-
of the direct service revenues. bilities, Subchapter J, concerning Service Coordination.

(A) Providers whose direct service costs are 90% or
more of the direct service revenues will not be subject to repayme
under this section.

. (9)  Where appllcablez p_rowders will be not|f_|e_d of th_e e The adopted amendments to §355.743 consolidate service co-
quirement to repay revenues within 90 days of submitting their cospination reimbursement methodology for service coordination
reports. A provider's repayment status may change as a result rovided to persons with mental retardation and for persons
the desk reviews or outside audits of cost reports, or adjustments Qi severe and persistent mental illness. The amendments
claims paid to the provider for services provided in the cost report

h iod. Provid Il submit th ithi 6o‘also provide for payment on a monthly unit rate for service co-
Ing period. Providers will submit the repayment amount within 60 g gination for individuals in the mental retardation priority pop-
days of notification.

ulation and persons with a related condition, for individuals in
(10) Repayment will be made by the following: the adult mental health priority population, and for individuals
(A) the provider or legal entity submitting the report: idn_ the child mental health priority population. The amendments

' disallow payment for telephone contacts.
(B) any other legal entity responsible for the debts or

liabilities of the submitting enity: or On adoption the proposed text was reorganized and clarified.

The terms "provider" and "providers" were replaced with the
(C) the legal entity on behalf of which a report is terms "local authority” and "local authorities” throughout the

submitted. subchapter because only local authorities provide service coor-
dination. The term "case management" was replaced with the
synonymous term "service coordination." Throughout the sec-
tion minor corrections in capitalization, punctuation, and cita-
tion were made, and material was organized to be more under-
standable. Duplicative language was deleted. The term "desk
review" has been added to distinguish it from an on-site review.
(12) Providers who wish to appeal the requirement toLanguage has been added as (e)(2)(A)(ii) to indicate that local

make payment to TDMHMR should do so in accordance with 25authorities placed on vendor hold may request an administra-
TAC 8409.106. tive hearing in accordance with Chapter 409, Subchapter B,
concerning Adverse Actions. Language that was proposed in

(11) Providers required by TDMHMR to repay revenues
will be jointly and severally liable for any repayment. TDMHMR
may apply a vendor hold on Medicaid payments to all providers
included in a report for not making the repayment amount to
TDMHMR within 60 days of receiving notice.
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(9)(3)(A)-(C) has been moved to (e)(3)(A)-(C). No substantive
changes were made to the reimbursement methodology.

A public hearing was held in Austin on September 9, 1998.
No public testimony was provided. Written comments were
received from Tarrant County Mental Health and Mental Re-
tardation Services, Fort Worth; and the Medicaid Committee
of the Community MHMR Centers Executive Directors Consor-
tium, Life Resource Center, Beaumont. Comments relevant to
the amendments were provided at a public hearing concerning
25 TAC Chapter 412, Subchapter J, concerning Service Coor-
dination, and are referenced in this preamble.

A commenter provided public testimony supporting the change
in reimbursement methodology. The commenter noted three
concerns: First, in moving toward facility-specific rates based
on reimbursement methodology, the Time and Financial Instru-
ment has shortcomings. The commenter suggested that it may
be more valid to allow centers to place specific case manage-
ment costs into the "unstudied staff* area and exclude them
from the allocation related to personnel time studies. Second,
there is no incentive for efficiency in the proposed reimburse-
ment methodology, i.e., a center that is able to perform more
economically will come in below targeted costs and be required
to pay back funds. There is no mechanism to readjust rates
so that they can share in some of the financial gains and effi-
ciencies. Third, there needs to be closer coordination between
reimbursement staff and contract staff who deal with targets for
case management in contract with community centers. The
commenter noted that several centers felt that had the new
methodology been implemented prior to the most recent con-
tracting period, the reduced contracted targeted amounts would
have severely adversely affected them. Regarding the Time
and Financial Instrument process, THHSC responds that this
process is approved by the Health Care Financing Administra-
tion for collecting costs associated with providing Medicaid reim-
bursable services. Regarding the commenter’s concerns about
the incentives for efficiency, THHSC responds that it disagrees
that there are no incentives for efficiency because a center is
reimbursed based on a cost methodology derived from the cen-
ter's actual performance and that rates are readjusted at least
annually or as required by law. Additionally, the new case rate
reimburses providers for the costs of providing service coordina-
tion. Regarding the commenter’s request for closer coordination
between reimbursement and TDMHMR contract staff, THHSC
responds that the targets for service coordination in the perfor-
mance contract/memorandum will be revised by TDMHMR for
consistency with this subchapter.

A consortium of community mental health and mental retarda-
tion center executives expressed support for the service coordi-
nation program with reservations. The commenters noted that
the rules are the result of statewide discussion and consensus
and accomplish a simpler billing system which is at less risk
for errors and audit exceptions resulting in fiscal penalties. The
commenters also stated that the rules provide uniform require-
ments across all three priority population groups, which should
result in fewer administrative complexities, and the rules allow
providers to discard the current highly prescriptive guidelines for
case management. The commenters also stated that in men-
tal health services, the rules provide for a clearer distinction
between service coordination and Medicaid-reimbursable reha-
bilitation services, which is likely to result in more effective uti-
lization of the revenue available through rehabilitation services.

THHSC responds that it appreciates the consortium’s support
of the rules.

The support of the commenters was conditioned on the sev-
eral factors: the rules should be implemented no earlier than
April 1, 1999; TDMHMR should commit staff resources to pro-
vide timely responses to questions that will arise as centers
redesign their systems and budgets; TDMHMR should include
the consortium in statewide planning and technical assistance
efforts; and TDMHMR should include the consortium in an on-
going evaluation of anticipated outcomes, e.g., more persons
will receive service and less documentation will be required.
These conditions were based on a number of concerns dis-
cussed below.

The consortium noted that changing the programmatic require-
ments for a core service, i.e., case management, or service
coordination, across three major populations, i.e., adult mental
health priority population, child mental health priority population,
and mental retardation priority population, requires significant
readjustment of personnel in the assignment of staff and staff
responsibilities. The adjustment has fiscal implications, which,
in the context of a new reimbursement methodology, makes
forecasting the financial impact on a center challenging. Im-
plementation prior to April 1, 1999, does not provide sufficient
time to obtain technical assistance so that the changes mini-
mally affect the financial status of each local authority. Other
commenters also expressed concern about the implementation
date. THHSC responds by making the subchapter’'s effective
date April 1, 1999.

The consortium further commented that variables which are
unique to each center make a general statewide presentation
by TDMHMR staff inadequate for planning at the local level,
e.g., increasing the numbers of persons served and shifting
to rehabilitation billable services may not be programmatically
or financially feasible for some centers. THHSC agrees that
statewide training may not be sufficient to meet local need and
advises the commenters that regional training and individual
technical assistance will be made available.

The consortium noted that some centers/local authorities will
experience significant revenue reductions as a result of the
change in method of finance for service coordination. The
outcome may be the reduction of services to persons who are
not Medicaid-eligible. The centers are concerned that this could
result in a two-tiered service system in which Medical-eligible
persons are given priority. This is a concern because in mental
health services, those persons form less than 50 percent of the
priority population enrolled in services. The priority population,
in the main, whether Medicaid- or non-Medicaid eligible, is
indigent as well as having a major severe and persistent
mental illness or mental retardation. In order for centers to
capture more of their cost for service coordination under the
case rate methodology, it may be necessary for there to be
diminished access and/or quality of service for non-Medicaid
eligible persons. THHSC responds that, unfortunately, some
centers/local authorities will experience revenue reductions;
however, more will experience increases in revenue. THHSC
believes that the new rate methodology will allow more centers
to recover their costs and will not cause diminished service
access or quality.

With regard to the lack of cost data differentiated by adults
and children historically available to TDMHMR the consortium
noted that more collaboration between centers and TDMHMR
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would be needed to assure that the statewide rate for children’s
service coordination is established fairly. THHSC responds that
it is planning to implement changes to its cost data collection
system to differentiate the costs associated with delivering
children’s services as opposed to adult services.

With reference to mental retardation services, the consortium
expressed concern that centers have few options for recouping
those losses and that further careful analysis would be needed
to minimize reductions in services to that population. THHSC
responds by assuring the commenter that careful analysis of
the new rate methodology will continue throughout the first year
of implementation.

The commenter stated that the new case rate "penalizes
efficient, cost-conscious, and productive case management
services" and that this "penalty is a direct contradiction of
managed care principles." The commenter also notes that it
has "substantially lowered its costs" while its "total monthly
unduplicated client counts have increased significantly." THHSC
responds that the new case rate reimburses the local authority’s
costs for providing service coordination if those services are
provided in an efficient and cost effective manner.

The amendment is adopted under the Texas Government
Code, 8531.033, which provides the commissioner of the
Texas Health and Human Services Commission (THHSC) with
broad rulemaking authority; the Texas Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide THHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the Texas
Government Code, §531.021(b), which provides THHSC with
the authority to adopt rules governing the determination of
Medicaid rates.

§355.743. Reimbursement Methodology for Service.

(3) individuals in the child mental health priority popula-
tion as defined in 25 TAC §412.453 (Definitions).

(c) Local authority qualifications. Section 1396n(g) of 42
USC is invoked to limit the provision of service coordination to
the state mental retardation authorities, the state mental health
authorities, TDMHMR, or its designated local authorities authorized
under 8534.054 of the Texas Health and Safety Code, who offer a
service delivery system of required services as outlined in §534.053
of the Texas Health and Safety Code.

(d) Rules and procedures. TDMHMR has implemented rules
and procedures to ensure that service coordination is provided by
persons who meet the requirements specified by TDMHMR and
is provided in compliance with federal and state laws, rules, and
regulations.

(e) Reimbursement methodology THHSC determines reim-
bursement according to §355.701 of this title (relating to Gen-
eral Specifications) with the advice and recommendation of the
TDMHMR Board. As specified in §355.706 of this title (relating
to Adjusting Rates When New Legislation, Regulations, or Economic
Factors Affect Costs), THHSC may also adjust reimbursements when
new legislation, regulations, or economic factors affect costs as rec-
ommended by the TDMHMR Board. The TDMHMR Board approves
reimbursement recommendations for submission to THHSC.

(1) For the reimbursement period beginning April 1, 1999,
local authorities will be reimbursed a statewide rate comprising a
modeled rate plus a statewide weighted average associated service
add-on.

(A) The modeled rate is based on cost calculations
that include a statewide weighted average hourly wage for persons
who provide service coordination as 100 percent of their job
responsibilities, a predetermined caseload size, a statewide weighted
average supervisory wage rate and span of control, and a statewide

(@) General information. As specified in §§335.701-355.707weighted average benefits factor.

of this title (relating to Definitions and General Specifications;

e O B) Th iated ice add-on includes clerical
Method for Cost Determination; Basic Objectives and Criteria for ®) € assoclarec Service acd-on inchdes clerica

Revi f Cost R 's: Determinati f Inflation Indices: Notifi and support costs, travel and training costs, and other allowable
eview of Lost Reports, etermination ot Inflation indices, Not- operating costs (e.g., rent, utilities, office supplies, administration,

cation; Adjusting Rates When New Legislation, Regulations, or ECony gepreciation) necessary to provide service coordination.
nomic Factors Affect Costs; and Reviews and Administrative Hear-

ings), the Texas Department of Mental Health and Mental Retardation (2) At the end of each reimbursement period TDMHMR
(TDMHMR) reimburses qualified local authorities for service coor- Will compare the difference between the statewide rate and each local
dination provided to Medicaid-eligible individuals who are eligible authority’s service coordination costs as submitted on its cost report

for service coordination according to 25 TAC §412.455 (Eligibility). in accordance with subsection (g) of this section.

The Texas Health and Human Services Commission (THHSC) de- (A)
termines reimbursement with the advice and recommendation of thgf the stat
TDMHMR Board at least annually for service coordination. Reim- yigarence bet

bursement is:

(1) uniform statewide;

(2) prospective (as defined in §355.741 of this title

(relating to Definitions)); and

(3) cost related with a year-end settlement.

If a local authority’s costs are less than 95 percent
ewide rate, the local authority will pay TDMHMR the
ween that local authority’s costs and 95 percent of the
statewide rate. The local authority will be notified of the amount due
to TDMHMR by certified mail.

(i) The local authority will have 30 days to make
payment. If payment is not received from the local authority within
30 days of the date that the notice was received, as specified on the
certified mail receipt, payment to the local authority will be placed

(b) Separate rates. Separate rates are set for services provided vendor hold.

to:

(i) Alocal authority that has been placed on vendor

(1) individuals in the mental retardation priority popula- hold may request an administrative hearing in accordance with 25
tion as defined in 25 TAC §412.453 (to Definitions) and persons withTAC Chapter 409, Subchapter B, concerning Adverse Actions.

a related condition (as defined in 42 CFR §435.1009);

(B) If a local authority’s costs exceed the statewide

(2) individuals in the adult mental health priority popula- rate, TDMHMR will reimburse the local authority its costs up to

tion as defined in 25 TAC §412.453 (Definitions); and

125 percent of the statewide rate. TDMHMR will notify the local
authority by certified mail of the amount that is owed to the local
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authority and will make payment within 30 days of the date that theaccording to the prescribed statement of allowable and unallowable
notice was received, as specified on the certified mail receipt. costs as referenced in 8355.702 of this title (relating to Method of

(3) At such time as TDMHMR determines that cost data Cost Determination). Cost reporting should be consistent with gener-
collected as described in subsection (g) of this section are reliabl ally accepted accounting principles (GAAP). In cases in which cost

statewide reimbursement rates will be developed based on the Coselporti_n_g rules conflict With.G‘ AP, Internal Revenue Service, or other
. I . . authorities, the cost reporting rules take precedence.

data submitted by local authorities in the following manner:

(B) Reporting period. The local authority must pre-

(A) Total allowable costs for each provider for each ) L )
rate will be determined from analyzing the allowable historical costsﬁ/laertehézeo?(():sgsiegg:érﬁﬁgﬁ(’)ﬂg to §355.702 of this tide (relating to

reported on the cost report.
(2) Exclusions or adjustments. Local authorities must ex-

(B) Each provider's total allowable costs are projected ;
L N . ; . . clude unallowable costs from the cost report. TDMHMR or its de-
from the _hlstorlpal cost reporting period to_the prospective re'm.bur.se'signee excludes from the cost reimbursement base any unallowable
ment period using inflation factors according to 8355.704 of this title

. L . . costs included in the cost report and makes adjustments to expenses
E{riltatlng to Determination of Inflation Indices) for each covered Con'reported by local authorities to ensure that the cost reimbursement

base reflects costs which are consistent with efficiency, economy, and
(C) Each provider’s projected cost per unit of service quality care, are necessary for the provision of service coordination
is calculated. The mean provider cost per contact is calculatedservices, and are consistent with federal and state Medicaid regula-
and the statistical outliers (those providers whose cost per contations as specified in §355.701 of this title (relating to Definitions and
exceeds plus or minus (+/-) two standard deviations of the meafseneral Specifications). If there is doubt as to the accuracy of al-
provider cost per contact) are removed. After removal of the statisticdlowability of a significant part of the information reported, individual
outliers, the mean cost per contact is calculated. This mean cosbst reports may be eliminated from the cost base.
per contact becomes the recommended cost per contact. Following (3) Desk reviews. As specified in §355.703 of this title

each annual reimbursement period, allowable costs will be Compare(Felating to Basic Objectives and Criteria for Review of Cost Reports),

to reimbursement and any resulting monetary reconciliation will beTDMHMR or its designee reviews such cost reports or surveys
made in accordance with paragraph (2) of this subsection. Cost reports not completed according to instructions or rules will

(f) Reimbursable unit of service. be corrected and resubmitted by the local authority within the time

. . . . . frame prescribed by TDMHMR.
(1) The unit of service upon which reimbursement is
made is a face-to-face contact with a Medicaid-eligible individual (4) On-site audit of cost reports. TDMHMR or its
eligible for service coordination in accordance with 25 TAC §412.455designee performs a sufficient number of audits each year to ensure
(Eligibility) by: the fiscal integrity of the service coordination reimbursement. The

(A) a local authority as required by subsection (c) of number of on-site audits actually performed each year may vary.

this section; and (A) TDMHMR or its designee notifies local authorities

of disallowances and adjustments to reported expenses made during
desk reviews and on-site audits of cost reports according to §355.705
of this title (relating to Notification).

(B) a person who meets the qualifications set forth in
25 TAC 8412.461 (Minimum Qualifications).

(2) The face-to-face contact must include the provision of

one or more services as defined in 25 TAC 8§412.453(18) (Definitions)authority W (B) Reviews of cost repart disallowances. A local

hich disagrees with TDMHMR or its designee on cost
(3) Reimbursement is limited to one unit of service per report disallowances may request a review of the disallowances
Medicaid-eligible individual per month. as specified in §355.707 of this title (relating to Reviews and

(g) Reporting of costs. TDMHMR or its designee collects Administrative Hearings).

from local authorities statistical and cost data. The statistical data in- (5) Recordkeeping requirements. Each local authority
cludes, but is not limited to, the total number of individuals receivingmust maintain records according to the requirements specified in
service coordination, and the number of Medicaid-eligible individu-40 TAC §69.205 (Contractor’s Records). The local authority must
als receiving service coordination. The cost data include direct cost&nsure that the records are accurate and sufficiently detailed to support
programmatic indirect costs, and general and administrative costs irthe financial and statistical information reported in the cost report.
cluding salaries, benefits, and non-labor costs. If a local authority does not maintain records which support the

. .. financial and statistical information submitted on the cost report, the
fi . I(l)d (fo?tt. ref)pr;s. Fach local tauthortlty must S;me't local authority will be given 90 days to correct this recordkeeping.
inancial and statistical information in a cost report or survey format- S, v\ 0" place a vendor hold on Medicaid payments to the

designated by TDMHMR or its designee. The cost report will L S oo
capture the expenses of the local authority including salaries an?cal authority if the correction is not made within 90 days from the
ate the local authority receives notification.

benefits, administration, building and equipment, utilities, supplies,
travel, and indirect overhead costs related to the provision of service (6) Access to records. The local authority must allow
coordination. Only allowable cost information is used to compile theTDMHMR or its designated agents access to any and all records
cost base, as defined in §355.741 of this title and §355.708 of thisecessary to verify information on the cost report.

title (relating to Allowable and Unallowable Costs). (h) Biling and payment reviews. The provider must allow

(A) Accounting requirements. All information submit- TDMHMR access to any and all records regarding service coordina-
ted on the cost reports must be based upon the accrual method tbn.
accounting unless the governmental entity operates on a cash or mod-

by > . (1) TDMHMR will conduct periodic billing and payment
ified accrual basis. The local authority must complete the cost reporrteviews utilizing TOMHMR’s Billing and Payment Review Protocol.
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(2) Recoupment will be taken according to the application THHSC with the authority to administer the federal medical as-
of error calculations contained in TDMHMR'’s Billing and Payment sistance (Medicaid) program in Texas; and the Texas Govern-

Review Protocol.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818013

Marina S. Henderson

Executive Deputy Commissioner

Texas Health and Human Services Commission
Effective date: April 1, 1999

Proposal publication date: August 14, 1998

For further information, please call: (512) 424-6576

¢ ¢ ¢
1 TAC 88355.751-355.753

The Texas Health and Human Services Commission (THHSC)
adopts the repeal of §§355.751-355.753 of 1 TAC Chapter 355,
Medicaid Reimbursement Rates, Subchapter F, General Reim-
bursement Methodology for all Medical Assistance Programs
(regarding reimbursement methodology for case management
(service coordination) for persons with severe and persistent
mental illness program operated by the Texas Department of
Mental Health and Mental Retardation (TDMHMR)). The repeals
are adopted without changes to the proposed text as published
in the August 14, 1998, issue of the Texas Register (23 TexReg
8329 - 8330).

Associated with the adopted repeal is the adoption of amend-
ments to §355.743 of TAC Chapter 355, Medicaid Reimburse-
ment Rates, Subchapter F, General Reimbursement Method-
ology for all Medical Assistance Programs (regarding reim-
bursement for the case management program operated by the
Texas Department of Mental Health and Mental Retardation
(TDMHMRY)). Also associated with the current adoption are
adopted repeals by TDMHMR of Chapter 409, Medicaid Pro-
grams, Subchapter F, concerning Case Management Program
Requirements, and Chapter 409, Medicaid Programs, Subchap-
ter G, concerning Case Management for Persons with Se-
vere and Persistent Mental lllness, and the adoption of new
8§8412.451-412.464 of Chapter 412, Local Authority Responsi-
bilities, Subchapter J, concerning Service Coordination.

The adopted repeals enable the consolidation of the service
coordination reimbursement methodology for service coordina-
tion provided to persons with mental retardation and for persons
with severe and persistent chronic mental illness.

A public hearing was held in Austin on September 9, 1998.
No public testimony was provided. Comments relevant to the
amendments were provided at a public hearing concerning 25
TAC Chapter 412, Subchapter J, concerning Service Coordina-
tion, and are discussed in the preamble to the adoption of new
25 TAC Chapter 412, Subchapter J, concerning Service Coor-
dination, also published in this issue of the Texas Register. No
written comments were received.

The repeal is adopted under the Texas Government Code,
8531.033, which provides the commissioner of the Texas Health
and Human Services Commission (THHSC) with broad rule-
making authority; the Texas Human Resources Code, §32.021,
and the Texas Government Code, §531.021(a), which provide

ment Code, §531.021(b), which provides THHSC with the au-
thority to adopt rules governing the determination of Medicaid
rates.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818012

Marina S. Henderson

Executive Deputy Commissioner

Texas Health and Human Services Commission
Effective date: April 1, 1999

Proposal publication date: August 14, 1998

For further information, please call: (512) 424-6576

¢ ¢ ¢

Chapter 355. Medicaid Reimbursement Rates

(Editor’s Note: Section 1 of House Bill No. 2913 of the 75th Leg-
islative session amended §531.021 of the Government Code,
which designates the Texas Health and Human Services Com-
mission [HHSC] as the agency responsible for administration of
the Medicaid program. On September 1, 1997, HHSC also be-
came responsible for adopting reasonable rules and standards
to govern the setting of Medicaid rates, fees, and charges. Prior
to this date, these functions primarily were performed by three
agencies- the Texas Department of Health [TDH], the Texas
Department of Human Services [TDHS], and the Texas Depart-
ment of Mental Health and Mental Retardation [TDMHMR].

The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue uner
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that corresponds to them.)

Figure: 1 TAC 355

¢ ¢ ¢
TITLE 4. AGRICULTURE

Part I. Texas Department of Agriculture

Chapter 30. Texas Agricultural Finance Author-
ity: Young Farmer Loan Guarantee Program

Subchapter C.
4 TAC 8830.60-30.63

The Board of Directors of the Texas Agricultural Finance
Authority (the Authority) of the Texas Department of Agriculture
adopts new §830.60-30.63, concerning the interest reduction
program for the Young Farmer Loan Guarantee Program,
without changes to the proposal published in the September
25, 1998, issue of the Texas Register (23 TexReg 9673). The
new sections are adopted to implement an interest reduction
program for loans guaranteed under the Authority’'s Young
Farmer Loan Guarantee program, as authorized by the Texas
Agriculture Code, §253.002(e). The new sections establish
requirements and procedures for participation in the interest
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reduction program, including criteria for eligible participants, the
rate and method of paying and to whom the interest reduction
payment will be submitted, and criteria for borrower and lender
participation in the program.

No comments were received on the proposal.

The new sections are adopted under the Texas Agriculture
Code (the Code), 253.007(e), which provides the Authority
with the authority the to adopt rules for implementation of
an interest reduction program for loans guaranteed under the
Young Farmer Loan Guarantee Program.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 25,
1998.

TRD-9817982

Dolores Alvarado Hibbs

Deputy General Counsel

Texas Department of Agriculture

Effective date: December 15, 1998

Proposal publication date: September 25, 1998
For further information, please call: (512) 463-7541

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

Part Ill. Texas Alcoholic Beverage Com-
mission
Chapter 45. Marketing Practices

Subchapter D Advertising and Promotion-All
Beverages
16 TAC §45.110

The Texas Alcoholic Beverage Commission adopts an amend-
ment to §45.110(c)(4) with changes to the proposed text as
published in the September 11, 1998, issue of the Texas Reg-
ister, (23 TexReg 9226). The amendment operates to allow
members of the manufacturing and wholesale tiers to provide
food, beverages and entertainment to members of the retail tier
under certain conditions.

The amendment, as originally proposed, would allow upper tier
members to provide retailers with food and beverages, but not
entertainment or recreation. For the reasons stated below, the
commissioners concluded that provision of entertainment and
recreation should be allowed, although within stated limitations.
Accordingly, the originally proposed deletions were replaced
with the adopted language contained in §45.110(c)(4)(A)-(E).

Rule 45.110 operates to define the term "inducement" as it is
used in 88102.04, 102.07, 102.12 and 108.06 of the Alcoholic
Beverage Code. Generally, inducements are defined as prac-
tices that operate to place retailer independence at risk; that
is, practices that would tend to cause retailers to make com-
mercial decisions for other than normal market based reasons,
or would allow upper tier members to exercise an unwarranted
amount of control over retail operations. Paragraph (c) of the
rule provides examples of practices that, in the normal course
of events, would operate to place independence of retailers at

risk. Thus, the first question before the commissioners was
whether the provision of entertainment and recreation to retail-
ers by wholesalers and manufacturers is of such a nature as to
jeopardize the independence of retailers.

The commissioners agreed with a number of industry com-
menters who pointed out that the provision of entertainment
and recreation by suppliers to customers is common in most in-
dustries without adverse effects in the marketplace. One com-
menter argued that, while the purchase of food and beverages is
usually an innocuous event, supplying entertainment and recre-
ation was more calculated to provoke favorable marketing de-
cisions by retailers in direct exchange for entertainment and
recreation value given. The commissioners disagreed with this
argument as contrary to routine experience in business. Fur-
ther, the commissioners concluded there was not a substan-
tive difference in effect between the purchase of meals and the
purchase of entertainment and recreation for the enjoyment of
another.

The commissioners did recognize, however, that unlimited
practice in this area would, more likely than not, result in the
evils sought to be avoided by the statutory proscriptions against
inducements. Therefore, the commissioners elected to restrict
this practice in three ways. First, the value of food, beverages,
entertainment and recreation provided may not exceed $500.00
per person per occasion. Some commenters suggested that
no value cap was necessary. The commissioners disagreed
because this approach would allow provision of benefits of such
value as to induce favorable marketing decisions by retailers
in exchange. The limit of $500.00 struck the commissioners,
and was received by the majority of industry commenters,
as a reasonable balance between the relative costs of food,
beverages and entertainment in various parts of the state.

A second limitation imposed by the commissioners is that food,
beverages, entertainment and recreation provided may only be
consumed or enjoyed in the presence of both upper tier and
retail tier members. The commissioners reasoned that the
purpose for allowing such interactions between the tiers is to
allow the normal exchanges that occur between buyer and seller
to occur in social settings. Such exchanges cannot happen
unless both parties are present. Further, the commissioners
concluded that a pure gift of entertainment tickets or the like is
more calculated to solicit favorable treatment by retailers than
a jointly enjoyed social event. Several commenters suggested
this limitation and no commenters opposed it.

Third, the commissioners were concerned that significant travel
expenses, as an adjunct to the offer of food, beverages,
entertainment and recreation, should not be supplied by upper
tier members. Nevertheless, it is reasonable for supplying
members to provide some transportation in this connection.
The limitation to ground transportation strikes a reasonable
balance between these concerns. Again, several commenters
suggested this restriction and no commenter opposed it.

Paragraph (4)(D) was adopted in recognition of the fact that
upper tier members and retailers frequently attend the same
conferences and conventions. The commissioners concluded
that the social exchanges that normally occur during such
events are not calculated to undermine the independence of
retailers’s commercial decisions. No comments were received
about this specific provision.

Finally, the commissioners recognized that conduct within the
provisions of this rule could nevertheless induce specific retail-
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ers to engage in practices unfairly favoring one supplier over an-
other. Therefore, it would be periodically necessary for agency
representatives to review exchanges of food, beverages, enter-
tainment and recreation between the tiers with a view toward
measuring what effect, if any, such practices have in the mar-
ketplace. In service to that end, upper tier members are re-
quired to keep records of activities covered by this rule for two
years. No commenter objected to this requirement although
several commenters suggested it was unnecessary, given com-
mon business practices. The commissioners concluded that the
requirement was not unduly onerous to affected industry mem-
bers and that reliance on common business practices gives in-
sufficient assurance that relevant records would be available
when needed by the agency.

The Wholesale Beer Distributors of Texas were in favor of the
rule amendment as originally published and opposed to a rule
allowing provision of entertainment and recreation.

The following entities and organizations were opposed to the
amendment as originally proposed and in favor of allowing the
provision of entertainment and recreation with reasonable limita-
tions: Anheuser-Busch; the Texas Package Stores Association;
the Licensed Beverage Distributors; the Distilled Spirits Council
of the United States, the Harris County Beer Wholesalers Asso-
ciation; Hiram Walker, Domecq Importers, Republic Beverages,
Mike’s Beverage Warehouse and Miller Brewing.

This amendment is adopted under the Alcoholic Beverage
Code, 85.31, which provides the Texas Alcoholic Beverage
Commission with the authority to prescribe and publish rules
necessary to carry out the provisions of the Alcoholic Beverage
Code.

Cross Reference: Alcoholic Beverage Code, §8102.04, 102.07,
102.12, 108.06, are affected by this rule.

§45.110.

(@ General.
102.07, 102.12 and 108.06.

Inducements.

(b) This rule applies to members of the manufacturing andW

wholesale tiers for all alcoholic beverages.

(c) Inducements. Notwithstanding any other provision of
these rules, practices and patterns of conduct that place retail
independence at risk constitute an illegal inducement as that ter
Examples of unlawful

is used in the Alcoholic Beverage Code.
inducements are:

(1) purchasing or renting shelf, floor or warehouse SPacg, i ret

from or for a retailer;

(2) requiring a retailer to purchase one product in order

to be allowed to purchase another product at the same time;

This rule is enacted pursuant to §8102.04,

er

of both the providing upper tier member and the receiving retail tier
member; and

(C) in the course of providing food, beverages,
entertainment or recreation under this rule, upper tier members may
only furnish ground transportation.

(D) food, beverages, recreation and entertainment
may also be provided during attendance at a convention, conference,
or similar event so long as the primary purpose for the attendance of
the retailer at such event is not to receive benefits under this rule.

(E) each upper tier member shall keep complete and
accurate records of all expenses incurred for retailer entertainment
for two years.

(5) furnishing of service trailers with equipment to a
retailer; or

(6) furnishing transportation or other things of value to
organized groups of retailers. Members of the manufacturing and dis-
tribution tiers may advertise in convention programs, sponsor func-
tions or meetings and other participate in meetings and conventions
of trade associations of general membership.

(d)  Criteria for determining retailer independence. The
following criteria shall be used as a guideline in determining whether
a practice or pattern of conduct places retailer independence at risk.
The following criteria are not exclusive, nor does a practice need to
meet all criteria in order to constitute an inducement.

(1) The practice restricts or hampers the free economic
choice of a retailer to decide which products to purchase or the
quantity in which to purchase them for sale to consumers.

(2) The retailer is obligated to participate in a program
offered by a member of the manufacturing or wholesale tier in order
to obtain that member’s product.

(3) The retailer has a continuing obligation to purchase
or otherwise promote the industry member’s product.

(4) The retailer has a commitment not to terminate its
relationship with a member of the manufacturing or wholesale tier
ith respect to purchase of that member’s products.

(5) The practice involves a member of the manufacturing
or wholesale tier in the day-to-day operations of the retailer. For
xample, the member controls the retailer’s decisions on which brand
of product to purchase, the pricing of products, or the manner in
which the products will be displayed on the retailer's premises.

(6) The practice is discriminatory in that it is not offered
ailers in the local market on the same terms without business
reasons present to justify the difference in treatment.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the

(3) providing or purchasing, in whole or in part, any type agency’s legal authority.

of advertising benefitting any specific retailer;

Filed with the Office of the Secretary of State on November 30,

(4) furnishing food and beverages, entertainment or1998.
recreation to retailers or their agents or employees except under thIERD-9818010

following conditions:

Doyne Bailey

(A) the value of food, beverages, entertainment andadministrator
recreation shall not exceed $500.00 per person on any one 0ccasiOfgxas Alcoholic Beverage Commission

and

Effective date: December 20, 1998

(B) food, beverages, entertainment and recreationProposal publication date: September 11, 1998
provided may only be consumed or enjoyed in the immediate presender further information, please call: (512) 206-3204
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Part VIIl. Texas Racing Commission
Chapter 309. Operation of Racetracks

Subchapter A. General Provisions

Division 1. General Provisions
16 TAC §309.3

The Texas Racing Commission adopts new §309.3 concerning
the construction and renovation of racetrack facilities. This
new rule is adopted without changes to the proposed text
published in the October 16, 1998 issue of the Texas Register
(23 TexReg 10606). The Texas Racing Act was revised by
sunset legislation effective September 1, 1997, and in that
legislation, the Commission is required to adopt a method
of supervising and approving the construction and renovation
of racetrack facilities. The method adopted shall by done
through the adoption of rules. This rule implements the sunset
legislation.

One comment was received regarding the adoption of the
new rule. Other than supporting the new rule, concern was
expressed that the rule does not set a specific time period within
which the staff need respond. The Commission understood the
concern but felt that staff has always responded promptly and
that a specific time requirement is not needed at this time.

The new section is adopted under the Texas Civil Statutes, Arti-
cle 179e, §3.02, which authorize the Commission to adopt rules
for conducting racing with wagering and for administering the
Texas Racing Act; and §6.062, which requires the Commission
to enact rules which adopt a method of supervising and approv-
ing the construction and renovation of racetrack facilities.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 24,
1998.

TRD-9817968

Paula C. Flowerday

Executive Secretary

Texas Racing Commission

Effective date: December 14, 1998

Proposal publication date: October 16, 1998

For further information, please call: (512) 833-6699

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 29. Purchased Health Services

(Editor’s Note: Section 1 of House Bill No. 2913 of the 75th Leg-
islative session amended §531.021 of the Government Code,
which designates the Texas Health and Human Services Com-
mission [HHSC] as the agency responsible for administration of
the Medicaid program. On September 1, 1997, HHSC also be-
came responsible for adopting reasonable rules and standards
to govern the setting of Medicaid rates, fees, and charges. Prior

to this date, these functions primarily were performed by three
agencies- the Texas Department of Health [TDH], the Texas
Department of Human Services [TDHS], and the Texas Depart-
ment of Mental Health and Mental Retardation [TDMHMR].

The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue uner
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that corresponds to them.)

Figure: 1 TAC 355

. . .
Chapter 97. Communicable Diseases

The Texas Department of Health (department) adopts the repeal
of existing §897.131-97.134; amendments to §8§97.1-97.4, 97.6,
and 97.139; and new 8897.131-97.134, and 97.145-97.146
concerning reporting requirements for sexually transmitted dis-
eases (STD), which include Acquired Immune Deficiency Syn-
drome (AIDS), chancroid, Chlamydia trachomatis infection, gon-
orrhea, Human Immunodeficiency Virus (HIV) infection, and
syphilis. Amended §897.3 and 97.139; and new 8§897.132-
97.133 and 97.145 are adopted with changes to the proposed
text as published in the July 31, 1998, issue of the Texas Regis-
ter (23 Tex Reg 7692). Amended 8897.1-97.2, 97.4, and 97.6;
new 8897.131, 97.134 and 97.146; and repealed §897.131-
97.134 are adopted without change, and therefore the sections
will not be republished.

Specifically, §897.1-97.4 and 97.6 are amended to remove the
definitions of HIV and AIDS from the general communicable
disease definition section to eliminate redundancy, consistently
define STD to include HIV and AIDS, and consistently list all the
reportable STD together and alphabetically as AIDS, chancroid,
Chlamydia trachomatis infection, gonorrhea, HIV infection, and
syphilis. All definitions are numbered in new Texas Register for-
mat required to comply with Title 1, Administrative Code 891.1,
effective February 17, 1998. Section §97.139 is amended to
delete a reference to an obsolete phone number.

New §97.131 combines and modifies the definitions of HIV and
AIDS, adds a definition of reportable STD which is consistent
with the definition of these diseases by the Centers for Disease
Control and Prevention, and allows for the definitions to reflect
changes in testing technologies and disease knowledge when
they occur in the future. In keeping with current definitions
of AIDS, CD4+ lymphocyte cell counts of less than 200 cells/
microliter or percentages less than 14% are reportable.

New 8897.132-97.134 combine all reportable STD, eliminating
separate sections for HIV and AIDS. The sections allow for
similar information to be reported on all STD, reducing the need
for required reporters to submit different information for each
STD. Specifically, all reportable STD, including HIV and AIDS,
will be reported by name along with other minimally required
information, regardless of the age of the patient. In keeping
with current definitions of AIDS, CD4+ lymphocyte cell counts of
less than 200 cells/microliter or percentages less than 14% are
reportable by name. The adopted rules eliminate HIV infection
reporting by a numerical code for persons aged 13 and older.

New sections 8897.134 and 97.146 add language on the
confidentiality of all case reports and test results in addition
to combining all reportable STD, eliminating separate sections
for HIV and AIDS, and allowing for similar reporting of all STD.
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Section 97.146 adds references to the penalties for release or
disclosure of a confidential test result.

New §97.145 provides for certain state-funded clinics to offer
voluntary and affordable counseling and testing programs for
HIV infection or refer clients to such programs, stipulating
that all HIV testing sites funded by the department shall offer
confidential and anonymous HIV testing on site.

The repeal, amendments, and new sections involve major
revisions in the format and content of the sections. The
amendments to existing sections and new sections will enable
the reporting sources to more clearly identify the conditions and
diseases which must be reported, define the minimal reportable
information on these conditions and diseases, and describe
the procedures for reporting to the local health authority or the
department.

The department is making a minor change due to staff comment
and to clarify a misprint in the Texas Register.

Change: Concerning §97.139 the words "(HIV)-Related Test
Results to an Applicant for Insurance" should be part of the
section title, not the section text as printed in the Texas Register.

The department received one hundred and eighty-five com-
ments concerning the proposed sections. Seventy-nine of these
communications supported the proposed changes, while one-
hundred and six opposed the proposal. Following each com-
ment is the department’s response and any resulting change(s).

Comment: Concerning the definition of carrier in §97.1(2), three
commenters recommended replacing the word "man" with either
"mankind" or "human kind".

Response: The department disagrees with the commenters. As
the proposed rule changes and preamble focused on reporting
issues for STD, it would be inappropriate to make changes to
897.1(2), which is not directly related to STD, without further
public comment. The comments have been forwarded to the
appropriate program within the department. No change was
made as a result of this comment.

Comment: Concerning §97.1, a commenter requested that the
department include a definition for a tuberculosis suspect.

Response: The department declines to make any amendments
to these sections. This comment was not relevant to the
reporting of STD. No change was made as a result of this
comment.

Comment: Concerning §897.3(c)(3), three commenters recom-
mended that wording be revised to clarify who is responsible for
reporting changes in antibiotic therapy for tuberculosis patients.

Response: The department declines to make any amendments
to these sections. These comments were not relevant to the
reporting of STD. No change was made as a result of these
comments.

Comment: Concerning §97.3(a)(2), three commenters recom-
mended amending the phrase "repetitive test results" to read
“"repetitive diagnostic test results" in order to clarify that only di-
agnostic test results for STD should be reported multiple times
for one patient. One commenter requested that the phrase "that
relates to" be inserted to clarify that it is only repetitive diagnos-
tic test results of infections that must be reported.

Response: The department agrees with the comments that
the wording requires clarification: however, the department

does not agree with the commenters’ recommended language.
Under the current rules, STD, including HIV and AIDS, are
not listed as conditions for which repetitive test results should
be reported. The department does not feel that reporting of
STD will be compromised if the status quo continues. The
department is deleting "... and sexually transmitted diseases,
including AIDS and HIV infection." from the section.

Comment: Concerning §97.4(g), one commenter suggested
including the phrase "using specimen submission form G-1
available from department.”

Response: The department disagrees. The comment was not
relevant to the reporting of STD.

Comment: Concerning §97.133, eight commenters expressed
concern that reporting all CD4+ T lymphocyte cell counts
constituted a burden on reporters and surveillance authorities.
One commenter suggested a level of 400 cells/microliter and
below, while two suggested a threshold of 200 cells/microliter or
14%. Two communications commented on the limited utility of
CD4+ T lymphocyte cell counts as an HIV case finding device.

Response: The department agrees, and amended the pro-
posed rules to return reporting thresholds for CD4+ T lympho-
cyte cell counts to the current level, making all CD4+ T lympho-
cyte cell counts which fall below 200 cells/microliter or 14% re-
portable by name. This amends the proposed rules to maintain
laboratory-based AIDS reporting. Little information is available
on the case finding efficiency of CD4+ T lymphocyte cell report-

ing.
Comment: Concerning §97.133, two commenters recom-

mended making viral load measurements reportable instead of
CD4+ T lymphocyte cell counts.

Response: The department disagrees with the recommenda-
tion. The definitions of AIDS and HIV infection are set by the
Centers for Disease Control and Prevention (CDC), and change
over time. In order to build flexibility into the reporting rules,
the department declines to specifically reference viral load as
reportable, for at this time, viral load is not part of the CDC
HIV definition. If the CDC amends the definition to include vi-
ral load measurements, those measurements would then be
reportable. In order to accommodate reporting of AIDS, the
department must maintain reporting by name of CD4+ T lym-
phocyte cell counts which fall below 200 cells/microliter or 14%.
The department has withdrawn the requirement that all CD4+
T lymphocyte cell counts be reported, and has returned to the
current requirements that only CD4+ T lymphocyte cell counts
which fall below 200 cells/microliter or 14% be reported.

Comment: Concerning §97.133, one commenter commented
on the limited utility of CD4+ T lymphocyte cell counts as
an HIV case finding device, noting that such tests are not
indicative solely of AIDS/HIV infection, and commenting that
reporting CD4+ T lymphocyte cell counts represents a breach
of confidentiality for those patients who are not HIV infected.

Response: The department agrees in part. It is true that low
CD4+ T lymphocyte cell counts may be found for reasons other
than HIV infection/AIDS. However, reporting of counts which
fall below 200 or 14% results in very few non-AIDS patients
being reported through surveillance channels. Currently less
than 10% of all CD4+ T lymphocyte cell counts reported to
local surveillance authorities as suspect AIDS cases are for
individuals who are not infected with HIV. Finally, as CD4+
T lymphocyte cell counts are handled with the same security
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measures and concern for confidentiality as other case reports
within the surveillance system, there is no breach of the
patient’s confidentiality. No changes were made as a result
of this comment.

Comment: Concerning 897.133, seventy-six commenters op-
posed named HIV infections because this may act to deter HIV
testing among high-risk populations. Populations mentioned as
especially vulnerable to testing deterrence effects were gay men
(three commenters), African Americans (three commenters),
Hispanics (three commenters), border populations (one com-
menter), substance users (one commenter), young people (two
commenters), and women, especially women in abusive rela-
tionships (one commenter). Five commenters further expressed
concern that any deterrence to testing would lead to more HIV
infected individuals being unaware of their infections and un-
knowingly infecting others, thus increasing the number of infec-
tions.

Response: The department disagrees with the commenters.
The department believes that the potential deterrent effect of
named reporting of HIV infection may be blunted through active
education of providers and the community about surveillance
processes, data security measures, and the privileged nature
of disease reporting information. The department will also
continue to require state-wide access to anonymous testing
for HIV, and has renewed its commitment to the availability of
anonymous testing for HIV in 897.145(b). No change was made
as a result of this comment.

Comment: Concerning 897.133, forty-one commenters recom-
mended the proposal for named HIV reporting be withdrawn
due to potential increases in discrimination in the professional
and personal arenas against individuals living with HIV infection.
These commenters described the devastating impact of discrim-
ination, personal rejection, and the threat of being victimized by
hate crimes on the health and well being of individuals with HIV.

Response: The department recognizes the current potential for
discrimination, but disagrees that named reporting for HIV will
increase discrimination. These commenters have incorrectly
assumed that the information in the surveillance system is easily
accessed by those outside the system. Surveillance data are
not public information, they cannot be requested through open
record requests, and they are not subject to reporting under
the Freedom of Information Act or through subpoenas. Health
and Safety Code §81.103 outlines the limited circumstances
under which test results may be released and provides for
criminal penalties for releases in violation of the law. Willful
and inappropriate release of surveillance information is a Class
A misdemeanor. The department acknowledges that individuals
who are infected with HIV can face discrimination, but it is
not the result of HIV surveillance case reporting, and cannot
be remedied by continuing inadequate surveillance of HIV. No
change was made as a result of this comment.

Comment: Concerning §897.133, twenty-seven commenters re-
marked that the current non-named HIV reporting system, in
which HIV infections are reported by numeric code, was a de-
sirable alternative to named reporting, and had not been given
a sufficient test in Texas. These commenters urged the de-
partment to improve the non-named system (twenty-six com-
menters), with one commenter specifically urging the depart-
ment to make efforts to make laboratories more compliant.

Response: The department disagrees with the commenters.
The department initiated non-named reporting of HIV infection

in April 1994. Evaluation of the system shows that reporting
disease with out the name of the infected person fails to support
the essential public health functions aimed at preventing the
spread of disease. No change was made as a result of this
comment.

Comment: Concerning §97.133, twenty-five commenters con-
sidered the reporting requirement for HIV to be an invasion of
privacy.

Response: The department disagrees. Reporting of HIV
and other sexually transmitted diseases by physicians and
laboratories allows the department, and by extension, the
community, to become aware of epidemics, to target resources,
and to intervene in the spread of disease. Although these
commenters may have philosophical objections to public health
disease reporting databases and systems, the benefits to
the public in terms of disease control and prevention are
great. Since information on individuals with HIV infection is not
available beyond the bounds of the surveillance system, the
actual intrusion upon privacy is minimal. The great public good
done with disease reporting information more than justifies this
reporting requirement. No change was made as a result of this
comment.

Comment: Concerning §97.133, eighteen commenters op-
posed named reporting of HIV infection based on possible
breaches of confidentiality in the surveillance system. Four
commenters remarked on the catastrophic effects of possible
breaches on the health, safety, and well being of members of the
affected communities. In addition, five commenters remarked
that employees who handle surveillance data are not adequately
trained or sufficiently sensitive to the importance of the data to
ensure that breaches would not occur.

Response: The department disagrees with the commenters.
The named HIV data would be reported using the same
protocols, practices, and data security systems that are used for
other reportable sexually transmitted diseases, including AIDS.
Although there have been more than 46,000 reported AIDS
cases in Texas since 1983, the department is not aware of
any breaches of confidentiality associated with the surveillance
system. No change was made as a result of this comment.

Comment: Concerning §97.133, twenty-three commenters op-
posed named reporting of HIV infection due to the potential
misuse of named HIV data by the following groups: the Texas
Legislature (four commenters), the Immigration and Naturaliza-
tion Service (one commenter), law enforcement personnel and
agencies, including the Department of Public Safety (four com-
menters), hate groups (three commenters), insurance compa-
nies (two commenters), and employers (one commenter).

Response: The department disagrees with the commenters.
Surveillance data are not public information. They cannot be re-
quested by individuals or groups through open record requests,
and they are not subject to reporting under the Freedom of In-
formation Act or through subpoenas. The department does not
allow access to named reporting databases by any state or fed-
eral agency for any reason, nor does it provide lists of infected
individuals to any agencies. It is true that members of the Leg-
islature could request confidential information for the purposes
of developing legislation. However, any legislator requesting
names of individuals reported with STD would have to justify
why the names of infected individuals would be pertinent and
why aggregate summary information about the cases reported
in various geographical areas or demographic groups of inter-
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est would not suffice. Even then, the legislators using the data
would be governed by the same confidentiality laws and stan-
dards as public health officials and health care providers and
could not release the information requested. This restricted ac-
cess means that the potential for misuse is minimal. No change
was made as a result of this comment.

Comment: Concerning §97.133, eight commenters expressed
the concern that HIV named reporting would cause a break-
down of hard-won trust between prevention outreach educators/
counselors and their clients.

Response: The department is aware of this concern. The de-
partment is currently in consultation with the affected commu-
nities to minimize the negative impact of reporting changes on
prevention and services efforts ongoing across the State. These
concerns are a reason to strengthen education on the surveil-
lance safeguards that protect the identity of infected individuals
rather than to reject the named reporting of individuals with HIV
infection. No change was made as a result of this comment.

Comment: Concerning 897.133, five commenters remarked
that the proposal would increase the use of anonymous testing,
thereby skewing HIV reporting data and raising questions of its
appropriateness for epidemiological purposes, and for purposes
of allocation, advocacy, and planning.

Response: The department partially agrees. Based on the ex-
periences of other states which have instituted named report-
ing of HIV infection, the department anticipates that the amount
of anonymous testing will rise following the implementation of
named reporting, but that it will return to the level characteris-
tic of the state over time. The department further submits that
named reporting will produce data that is more representative
of the epidemic than the data currently being reported through
the non-named system for HIV reporting. No change was made
as a result of this comment.

Comment: Concerning §97.133, five commenters expressed
concerns about HIV-infected individuals delaying access to
medical treatment because of named reporting rules.

Response: The department disagrees. There is no evidence
that named reporting delays access to treatment. These con-
cerns are a reason to strengthen educational efforts aimed at
HIV services providers and communities on the surveillance
safeguards that protect the identity of infected individuals rather
than to reject the named reporting of individuals with HIV infec-
tion. No change was made as a result of this comment.

Comment: Concerning §97.133, two commenters expressed
doubts that local surveillance staffing levels were sufficient to
handle the volume of HIV case work that named reporting would
require, resulting in under reporting of cases.

Response: The department disagrees. Almost all local surveil-
lance authorities have assured the department that with declin-
ing syphilis morbidity and the efficiency of adding new condi-
tions to existing named reporting structures, the workload of
HIV cases can be handled by existing staff through reprioritiza-
tion of current caseloads. No change was made as a result of
this comment.

Comment: Concerning 897.133, two commenters were con-
cerned that named HIV reporting would make individuals test-
ing less likely to disclose risky behaviors they practice for fear
that those practices which are illegal in Texas will be reported

to law enforcement, thus making reporting information on the
mode of transmission less reliable.

Response: The department disagrees. Surveillance data are
not available to law enforcement agencies, and cannot be used
as evidence in legal proceedings. However, the perception that
named reporting information could be used in this manner is a
reason to strengthen educational efforts aimed at HIV services
providers and communities on the surveillance safeguards that
protect the identity of infected individuals rather than to reject
the named reporting of individuals with HIV infection. No
change was made as a result of this comment.

Comment: Concerning 897.133, two commenters urged caution
in adopting named reporting of HIV due to potential harassment
of HIV-positive individuals by counselors, disease intervention
specialists (DIS) and other providers attempting to link them into
a care system. One commenter discussed such notifications
in the context of triggering battering of women in abusive
relationships.

Response: The department disagrees with the commenters.
Partner elicitation/notification is an integral part of the process
of informing someone of their HIV-positive status. The health
department has a duty to discuss partners with infected clients
and to warn partners of possible exposure to HIV, and the staff
who carry out such notifications are highly trained specialists.
This process is always voluntary. When health department
staff conduct the notification, the process is strictly confidential.
The original HIV-infected person’s identity is never revealed to
the partner. The potential for intimate violence exists during
the partner notification process, but partner notification does
not cause the violence. The potential for intimate violence
already existed in the relationship prior to partner notification.
Sometimes when a partner realizes they have been exposed
to a deadly infection, they will choose to end a relationship that
has involved infidelity, mistrust, or intimate violence. Counselors
need to be aware of the potential for intimate violence and refer
clients to appropriate sources of help when desired by the client.
The department feels that the current guidelines for workers
who contact HIV positive individuals are adequate, although the
adoption of named reporting of HIV provides an opportunity for
a recommitment to these guidelines and standards. No change
was made as a result of this comment.

Comment: Concerning §97.133, one commenter urged the
department to reject named reporting of HIV because the State
bureaucracy was inherently insensitive to local community and
program needs, and therefore this proposal is discordant with
local concerns.

Response: The department disagrees. The need for reliable
minimum estimates of HIV infection and epidemiologic profiles
of HIV disease expressed by local communities and program
administrators was one impetus for the proposed changes to
the rules. No change was made as a result of this comment.

Comment: Concerning 897.133, one commenter objected to
proposed changes due to the belief that HIV did not cause AIDS.

Response: The department disagrees. The weight of medical
evidence argues against this comment. Furthermore, Texas law
requires HIV infections to be reported to the department (Health
and Safety Code 881.041). No change was made as a result
of this comment.

Comment: Concerning 897.133, sixteen commenters indicated
general opposition to named reporting of HIV infection.
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Response: The department recognizes the general opposition,
but disagrees that named reporting of HIV should not be
implemented. Named reporting of HIV infection will allow
information on HIV infection to be used to target resources,
profile the epidemic, and prevent new infections without risk
of disclosure of the identities of individuals who are reported
through this system. No change was made as a result of this
comment.

Comment: Concerning 8§97.133, forty-six commenters sug-
gested that named reporting of HIV will enhance access to care
among infected individuals.

Response: The department agrees that HIV named reporting
will enhance access to care by ensuring that services resources
are appropriately distributed and by ensuring that public health
resources are available to link infected individuals into care.
Access to care is also enhanced by ensuring that voluntary
confidential partner notification services are available to all
individuals diagnosed with HIV disease, a practice which will
place public health workers in contact with some infected
individuals who are not yet aware of their status. No change
was made as a result of this comment.

Comment: Concerning 897.133, forty commenters mentioned
improved epidemiologic information as a benefit of named
reporting of HIV infection.

Response: The department agrees. Improved HIV morbidity
data will enable the department and the affected communities
to use information on HIV infections in addition to information on
AIDS cases to monitor changes in the HIV epidemic, allocate
resources, and plan prevention and treatment programs. No
change was made as a result of this comment.

Comment: Concerning 897.133, thirty-five commenters sup-
ported named reporting of HIV infection as in keeping with the
department’s public health duty. Twenty-six commenters wrote
that the reporting change would allow the department to apply
the same public health standards and approaches to HIV as are
applied to other communicable diseases.

Response: The department agrees. The department agrees
that HIV named reporting is in keeping with good public health
practices and standards. No change was made as a result of
this comment.

Comment: Concerning 897.133, seventeen commenters re-
marked that named reporting of HIV offered an opportunity to
intervene in disease process and prevent infections, with four
commenters including specific reference to arresting disease
spread through more effective partner notification.

Response: The department agrees. HIV named reporting will
enhance access to care by ensuring that service resources
are appropriately distributed and by ensuring that public health
resources are available to link infected individuals into care.
Access to care is also enhanced by ensuring that voluntary
confidential partner notification services are available to all
individuals diagnosed with HIV disease, a practice which will
place public health workers in contact with some infected
individuals who are not yet aware of their status. No change
was made as a result of this comment.

Comment: Concerning §97.133, four commenters made sup-
portive remarks about the proposed changes to the HIV surveil-
lance system which mentioned the strong data security and con-
fidentiality measures protecting HIV surveillance data.

Response: The department agrees. Named HIV surveillance
information will flow through the same surveillance systems that
have protected the names of more than 45,000 AIDS cases
without a breach of confidentiality. Named reporting of AIDS
cases has been in place since 1983. No change was made as
a result of this comment.

Comment: Concerning §97.133, six commenters made sup-
portive remarks about the proposed changes to the HIV surveil-
lance system requiring the reporting of the names of individuals
with confirmed HIV infections.

Response: The department agrees. The department agrees
that HIV named reporting will enhance access to care by
ensuring that service resources are appropriately distributed
and by ensuring that public health resources are available
to link infected individuals into care. Access to care is
also enhanced by ensuring that voluntary confidential partner
notification services are available to all individuals diagnosed
with HIV disease, a practice which will place public health
workers in contact with some infected individuals who are not
yet aware of their status. No change was made as a result
of this comment. No change was made as a result of this
comment.

Comment: Concerning 897.145(b), one commenter suggested
that the wording be modified to clarify that the choice of whether
an anonymous or confidential HIV test will be performed is the
sole province of the client, and that the procedures for each
type of test will be fully reviewed with all persons seeking HIV
testing at HIV testing sites funded by the department.

Response: The department agrees in part with the commenter.
The department disagrees with the suggestion that language be
added to reporting rules to require that these two types of tests
be fully reviewed with clients of these providers. The depart-
ment’s "Counseling and Testing Guidelines" adequately address
the idea of client-driven test decision making, and specifically
guide counselors in the explanation to clients of the differences
between confidential and anonymous HIV testing. The depart-
ment feels that guidance of HIV test-decision counselors is best
addressed outside reporting rules and is committed to provid-
ing this guidance. The department agrees that both confidential
and anonymous testing should be available. The department
has changed the language referencing the choice of test to read
"All HIV testing sites funded by the Texas Department of Health
shall offer confidential and anonymous HIV testing on site."

Comment: Concerning the proposal in general, twelve com-
menters expressed concern about the continued availability of
anonymous testing for HIV.

Response: The department agrees with the commenters, and
continues to support the widespread availability of anonymous
testing. Department policy states that it must be made available
at all HIV testing sites that contract with the department, and
State law requires that all State-funded clinics must either
provide anonymous testing on site, or provide referrals to sites
which do. No change was made as a result of this comment.

Comment: Concerning the proposal in general, one commenter
urged the department to use a CDC "dual key" encryption tech-
nigue which would prevent access to the names in surveillance
databases without the cooperation of both the department and
the CDC.

Response: The department disagrees with the commenter at
this time. Although the CDC has discussed such encryption
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techniques at a number of public meetings, the technology does
not currently exist. The department will examine use of such
systems as they become available. No change was made as a
result of this comment.

The following associations submitted comments in favor of the
proposed rules: AIDS Outreach Center, RHD Memorial Med-
ical Center, Trinity Medical Center, San Antonio Metropolitan
Health District, United States Congressman Tom A. Coburn,
St. Joseph Services Corporation, AIDS Foundation and Train-
ing Center for Texas and Oklahoma, California Department
of Health, Texas Medical Association, Texas Society of Infec-
tious Control Practitioners, Baylor College of Medicine, Hous-
ton Department of Health and Human Services, Triangle AIDS
Network Inc., Dermatology Clinic of Paris, Amarillo Bi-City
County Health District, Renaissance Il Inc., Wichita Falls-
Wichita County Public Health District, State Representative
Peggy Hamric, and City of Lubbock Health Department. While
the majority of these commenters supported the proposed rules
in their entirety, some raised questions, offered comments for
clarification purposes, and suggested clarifying language con-
cerning specific provisions in the rules as discussed in the sum-
mary of comments. We also received communications from in-
dividuals generally supporting the proposed rules.

Comments received from associations which were generally not
in favor of the proposed rules: American Civil Liberty Union of
Texas, ACT Health Services, Advocacy Incorporated, AIDS Al-
liance of the Bay Area Inc., AIDS Housing Coalition Houston,
AIDS Housing Houston Inc./Milam House, Amigos Volunteers
in Education and Services Inc., The Assistance Fund, Bering
Community Service Foundation, The BLOCK, Body Positive/
Houston, Career and Recovery Resources, Center for AIDS,
Thomas Street Health Center Council, Houston Buyer's Club,
Houston Center for Independent Living, Jewish Family Service,
Metropolitan Community Church of the Resurrection, Mother's
Voices, National Association for the Advancement of Colored
People, Over the Hill, Inc., People With AIDS Coalition, Pro-
gram for Wellness Restoration, SEARCH Homeless Project,
Steven’s House, Vita-Living, Inc., WAM Foundation, The Park-
land Health and Hospital System, Committee to Establish Ul in
HIV Testing and Reporting, State Representative Debra Dan-
burg, AIDS Resources Center of Dallas, Foundation for Human
Understanding, AIDS Services of Dallas, AIDS Foundation of
Houston, Houston City Council Member Annise D. Parker, Val-
ley AIDS Council, South Plains AIDS Resources Center, The
Montrose Counseling Center, Montrose Clinic, City of Houston
Council Member John Castillo, National Latino Lesbian and Gay
Organization, and Southwest AIDS Committee Inc. of El Paso.
All of these commenters were not against the rules in their en-
tirety, with most expressing concern over named reporting of
HIV infection. Some of them expressed concerns, asked ques-
tions and suggested recommendations for change as discussed
in the summary of comments. We also received communica-
tions from individuals generally opposing the portions of the
proposed rules addressing HIV reporting.

Two associations commented on the proposed rules that were
neither for nor against the rules in their entirety. However, they
raised questions and offered comments for clarification pur-
poses. The commenters were: Association of Texas Hospitals
and Health Care Organizations and Bering Community Foun-
dation. These comments are also discussed in the summary of
comments.

Subchapter A. Control of Communicable Dis-
eases
25 TAC §8971.-97.4, 97.6

The amendments are adopted under the Communicable Dis-
ease Prevention and Control Act, Health and Safety Code,
Chapter 81: §81.041 which requires the department to obtain
reports of AIDS and HIV, and to identify other reportable dis-
eases; §81.044, which requires the board to prescribe the form
and method of reporting; and §81.004 which allows the Texas
Board of Health (board) to adopt rules as necessary to admin-
ister the chapter. Amendments are also adopted under the Hu-
man Immunodeficiency Virus Services Act, Health and Safety
Code Chapter 85, §85.032 which provides the board with the
authority to adopt rules to administer a program of state grants
to community organizations. The amendments are adopted un-
der §12.001, which provides the board with the authority to
adopt rules for the performance of every duty imposed by law
on the Texas Board of Health, the Texas Department of Health,
and the Commissioner of Health.

897.3.
Submit.

What Condition To Report and What Isolates To Report or

(@) Identification of reportable conditions.
(1) (No change.)

(2) Repetitive test results from the same patient do not
need to be reported except for mycobacterial infections.

(b) (No change.)

(c) Minimal reportable information requirements. The
minimal information that shall be reported for each disease is as
follows:

(1) (No change.)

(2) AIDS, chancroid,Chlamydia trachomatisnfection,
gonorrhea, HIV infection, and syphilis shall be reported in accordance
with 8897.132-97.135 of this title (relating to Sexually Transmitted
Diseases, including AIDS and HIV infection);

(3) for tuberculosis - name, present address, present
telephone number, age, date of birth, sex, race and ethnicity,
physician, disease, type of diagnosis, date of onset, antibiotic
susceptibility results, initial antibiotic therapy, and any change in
antibiotic therapy;

(4) for all other reportable conditions listed in subsection
(b)(1) of this section -name, present address, present telephone
number, age, date of birth, sex, race and ethnicity, physician, disease,
type of diagnosis, date of onset, address, and telephone number;

(5) forallisolates of Enterococcus species and all isolates
of Streptococcus pneumoniae regardless of resistance patterns -
numeric totals at least quarterly; and

(6) for vancomycin resistantEnterococcus species;
penicillin resistantStreptococcus pneumonjagancomycin resistant
Staphylococcus aureusvancomycin resistant coagulase negative
Staphylococcuspecies, - name, city of submitter, date of birth or
age, sex, anatomic site of culture, and date of culture.

(d) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.
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Board of Health, the Texas Department of Health, and the
Commissioner of Health.

8§97.132. Who Shall Report Sexually Transmitted Diseases.

The following shall provide information on cases of AIDS, chan-
croid, Chlamydia trachomatisnfection, gonorrhea, HIV infection, or
syphilis:

(1) A physician or dentist shall report each patient that is
diagnosed or treated for AIDS, chancroi@hlamydia trachomatis
infection, gonorrhea, HIV infection, or syphilis. A physician or
dentist may designate an employee of the clinic, including a school
based clinic or physician’s/dentist’s office to serve as the reporting

Subchapter F.  Sexually Transmitted Diseases In-officer. A physician or dentist who can assure that a designated or

cluding Acquired Immunodeficiency Syndrome

appointed person in their clinic or office is regularly reporting every
occurrence of these diseases does not have to submit a duplicate

(AIDS) and Human Immunodeficiency Virus (HIV) report.

25 TAC §897.131-97.134

The repeals are adopted under the Communicable Disease
Prevention and Control Act, Health and Safety Code, Chapter
81: 881.041 which requires the department to obtain reports
of AIDS and HIV, and to identify other reportable diseases;
§81.044, which requires the board to prescribe the form and
method of reporting; and §81.004 which allows the Texas Board
of Health (board) to adopt rules as necessary to administer
the chapter. Amendments are also adopted under the Human
Immunodeficiency Virus Services Act, Health and Safety Code
Chapter 85, §85.032 which provides the board with the authority
to adopt rules to administer a program of state grants to
community organizations. The repeals are adopted under
§12.001, which provides the board with the authority to adopt
rules for the performance of every duty imposed by law on the
Texas Board of Health, the Texas Department of Health, and
the Commissioner of Health.

Filed with the Office of the Secretary of State on November 24,
1998.

TRD-9817960

Susan K. Steeg

General Counsel

Texas Department of Health

Effective date: January 1, 1999

Proposal publication date: July 31, 1998

For further information, please call: (512) 458-7236

¢ ¢ ¢
25 TAC 8897.131-97.134, 97.139, 97.145, 97.146

The amendment and new sections are adopted under the
Communicable Disease Prevention and Control Act, Health
and Safety Code, Chapter 81: 8§81.041 which requires the
department to obtain reports of AIDS and HIV, and to identify
other reportable diseases; §81.044, which requires the board
to prescribe the form and method of reporting; and §81.004
which allows the Texas Board of Health (board) to adopt rules
as necessary to administer the chapter. Amendments are also
adopted under the Human Immunodeficiency Virus Services
Act, Health and Safety Code Chapter 85, 8§85.032 which
provides the board with the authority to adopt rules to administer
a program of state grants to community organizations. The
amendments and new sections are adopted under §12.001,
which provides the board with the authority to adopt rules for
the performance of every duty imposed by law on the Texas

(2) The chief administrative officer of a hospital, a
medical facility or a penal institution shall report each patient
who is medically attended at the facility and is diagnosed with
AIDS, chancroid,Chlamydia trachomatisnfection, gonorrhea, HIV
infection, or syphilis. The chief administrative officer may designate
an employee of their institution to serve as the reporting officer.
A chief administrative officer who can assure that a designated
or appointed person in their institution is regularly reporting every
occurrence of these diseases does not have to submit a duplicate
report. Hospital laboratories may report through the reporting officer
or independently in accordance with the hospital's policies and
procedures.

(3) Any person in charge of a clinical laboratory, blood
bank, mobile unit, or other facility in which a laboratory examination
of a blood specimen or any specimen derived from a human body
that yields microscopic, cultural, serological or any other evidence of
AIDS, chancroid,Chlamydia trachomatisnfection, gonorrhea, HIV
infection, or syphilis, including a CD4+ T lymphocyte cell count
below 200 cells/microliter or a CD4+ T lymphocyte percentage of
less than 14%, shall report according to §97.133 of this title (relating
to Reporting Information for Sexually Transmitted Diseases).

(4) The medical director or other physician responsible
for the medical oversight of a counseling and testing site or
a community-based organization shall report each patient that is
diagnosed with AIDS, chancroidzhlamydia trachomatisnfection,
gonorrhea, HIV infection, or syphilis. The medical director or
clinic physician may designate an employee of the counseling and
testing site or community-based organization to serve as the reporting
officer. A medical director or clinic physician who can assure that a
designated or appointed person from their counseling and testing site
or community-based organization is regularly reporting according to
§97.133 of this title every occurrence of these diseases does not have
to submit a duplicate report.

(5) School administrators, as defined in 897.1 of this
title (relating to Definitions), who are not medical directors meeting
the criteria described in this section, are exempt from reporting
AIDS, chancroid,Chlamydia trachomatisnfection, gonorrhea, HIV
infection or syphilis.

(6) Failure to report a reportable disease is a Class B
misdemeanor under the Texas Health and Safety Code, §81.049.

897.133. Reporting Information for Sexually Transmitted Diseases.

The following information, at a minimum, shall be reported for any
specimen derived from a human body that yields microscopic, cul-
tural, serological or any other evidence of AIDS, chancr@tlamy-

dia trachomatisinfection, gonorrhea, HIV infection or syphilis, in-
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cluding a CD4+ T lymphocyte cell count below 200 cells/microliter (23 TexReg 8018). Section 100.10 is adopted without change
or a CD4+ T lymphocyte percentage of less than 14%: and therefore will not be republished.

(1) laboratories: name, address, city, county and zip codeThese rules will implement House Bill 3054 passed by the 75th
of residence, date of birth (month, day, year), sex, race/ethnicity, dateegislature, 1997, which enacted Chapter 900, adding Health
test(s) performed, type(s) of test(s) performed, result of the test(nd Safety Code §8161.007-161.009 requiring the department
or CD4+ T lymphocyte cell count, physician’s name, physician’s/to establish an immunization registry. The rules implement
clinic’s address and telephone number. Positive tests and CD4+ the legislative intent to protect the confidentiality of patients,
lymphocyte cell counts below 200 cells/microliter or less than 14%insure that their participation is only with informed consent and
shall be reported and,; permit their withdrawal from the registry. At the same time

(2) others as described in §97.132 of this title (relating the registry is designed to implement the legislative intent of

to Who Shall Report Sexually Transmitted Diseases): name, addres%StabIIShIng a repository of accurate, complete, and current

city, county and zip code of residence, date of birth (month, daylmmunl_zatlon_rfecord§ to be used in aiding, coordinating, and
o . . ) ; ~2promoting efficient disease prevention efforts. The legislature
year), sex, race/ethnicity, diagnosis, stage of diagnosis for Syphlllg ecifically envisioned use of the registry to provide notices b
only, date test(s) performed, type(s) of test(s) performed, and result(%f I tele yhone ersonal contact o? oth)ér mpeans t0 parents Y
of test(s) or CD4+ T lymphocyte cell count below 200 cells/ atl P ' P ’ P '
microliter or a CD4+ T lymphocyte percentage of less than 14%,Specifically, the sections define terms used in this chapter; ad-
treatment provided, physician’s name, physician’s/clinic’'s addresslress the criteria for inclusion of information and its confiden-
and telephone number. tiality; the responsibilities of providers and payors; the effect of
§97.139 withdrawing consent; the information to be reported to the reg-

Fee for Providing Written Notice of a Positive Human istry; data quality assurance; the responsibilities of managed
Immunodeficiency Virus Y quality ' p g

(HIV)-Related Test Result to an Applicant for Insurance. An care, health maintenance organizations, and insurance compa-

applicant for insurance must be given written notice of a positivemeS; reports back to prowders; exchange of |nform_at|on be-
- . " tween the department and providers; and use of registry data

HIV-related test result by a physician designated by the applicant, o! r school and dav care enrollment

in the absence of that designation, by the Texas Department of Heal R y '

(department). If the department is requested to make this notificatiorifhe department is making the following changes due to staff

. ._comments to clarify the intent and improve the accuracy of the
1) the form designated by the department for th'ssection.

purpose must be used. Copies of the form and other information
concerning notification by the department may be requested fromChange: For clarity the term "shall" is used throughout the rules
Bureau of HIV and STD Prevention, 1100 West 49th Street, Austinwhere action or activity is mandated or required. In §100.3(a) it
Texas 78756-3199; and is used in new language. It is substituted for "will" in §8100.4(a)
twice, (b), (c), 100.5(a),(b),(c),(e),(f),(h), 100.7(b), the caption
(2)  (No change.) to 100.(8,) 1(0()).8(a), (t()))t\(Ni)cé,)l(O)O.(Q)(t()),) 100.11((a)),(b),(c). Pis
§97.145. Anonymous and Confidential HIV Testing. substituted for "should" in §100.5(d). It is substituted for "must"
(a) State-funded primary health, women’s reproductivein §100.5(d).

health, and sexually transmitted disease clinics shall providq:hange: Concerning §§100.1, 100.2(b), the age was changed
voluntary, and affordable counseling and testing programs, bOttFrom "21" to "18" to properly réflect the iegal age of adulthood.
anonymous and confidential concerning HIV infection or provide, §100.5(a), the term "21st" was changed to "18th"

referrals to those programs. ' '

Change: Concerning §100.1, the phrase "and are used inter-
changeably within the rules" was changed in the following defi-
nitions: “"child", "consent”, "immunization history", and "parent”
due to clarifications in these definitions and for easier reading

of the rules.

(b) Al HIV testing sites funded by the Texas Department of
Health shall offer confidential and anonymous HIV testing on site.

Filed with the Office of the Secretary of State on November 24,
1998.
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. . .
Chapter 100. Immunization Registry
25 TAC §8100.1-100.11

Change: Concerning 8100.1, the term " patient, client, and
child" was changed to "child" for easier reading of the rules.
This change occurs in §8100.2(a) twice, and 100.2(a)(4).

Change: Concerning 8100.1, the term "consent or parental
consent” was changed to "consent" for easier reading of the
rules. The phase "parental consent” was shortened to "consent"
to conform with the new definition. This change occurs
in §8100.1, 100.2(a), 100.2(a)(5) twice, 100.3(e), 100.4(a),
100.5(b), (d), (k) twice, 100.7(b), and 100.8(a).

Change: Concerning §100.1, the definition of the term "con-
sent" was clarified for easier reading of the rules.

Change: Concerning 8100.1, the term and definition of "divi-

The Texas Department of Health (department) adopts new
§8100.1-100.11 concerning the creation of an immunization
registry and for reporting requirements. Sections 100.1-100.9
and 100.11 are adopted with changes to the proposed text as
published in the August 7, 1998, issue of the Texas Register

sion" was deleted because it was not used.

Change: Concerning 8100.1, the term "parent, managing
conservator or guardian" was changed to be included in the
definition of "Parent” for easier reading of the rules. This change
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occurs in 8§ 100.1(2), 100.1(8), 100.2(a), 100.2(a)(4), (b) and
(d), 100.3(c), 100.4(a),(b) twice, (c), (c)(4), (c)(6), 100.5(g), and
100.6(b), managing conservator or guardian were also deleted.

Change: Concerning §100.1, the term "immunization history
and record" was split and redefined as "immunization history"
and "immunization record" to distinguish between information
going into and being released from the registry and for easier
reading of the rules. The term "immunization history" was sub-
stituted in the following: for record in §8100.1(2), 100.1(5); for
"information" in 88100.2(a), 100.2(a)(4), 100.2(a)(1), 100.2(b),
100.3(d), 100.4(b) four times, 100.5(b) twice,(d), (e), and (k),
100.6(a), 100.7(b), and 100.8(a); in §100.2(a)(1) for "demo-
graphic information and immunization record;" in §100.2(a)(3)
for "information on my child", in §100.1(7) for "histories;" for
"record" or "a record" in 8§100.1(2), 100.1(5), 100.5(a), 100.5(c)
twice, 100.5(d), 100.5(g)(3)(E) and (j), 100.6(b)(1),(2),and (3),
100.7(a) and (b), and 100.8(a); in §100.5(e) for "vaccine admin-
istered;" and in §100.8 caption for "data."

Change: The term "immunization record" was used to signify
information released from the registry, to conform with its
definition and to be consistent throughout. The term was used
in new language in 8100.1(2), and as a substitute for the term
"information” in §8100.2(a)(2) and (a)(3).

Change: Concerning §100.1, the word "Registry" was made
lower case to be consistent with other definitions and for easier
reading of the rules.

Change: Concerning 8100.1, the definition of the term "immu-
nization registry" was clarified for easier reading of the rules.

Change: Concerning 8100.2(a), the word "section" was
changed to "subsection" to be more precise and for easier
reading of the rules.

Change: Concerning 8100.2(a), for consistency, the term
"health plan" or "health plans" were used throughout to conform
with its definition, in place of lengthier phrases. In §8100.2(a)
and 100.5(e) it was used in new language. In the caption to
§100.3 it was substituted for "Health Plans and Insurance Com-
panies."” In §100.3(b) it was substituted twice for "Insurance
companies health maintenance organizations or other organi-
zations." It was substituted in §100.5(k) for "insurance company,
health maintenance organization or other organization that pays
or reimburses a claim or encounter for administration of an im-
munization." It was also substituted in §100.5(k) for "third party
payor.” In the caption to §100.8 it was substituted for "Texas
Managed Care organizations, Texas Health Maintenance Orga-
nizations and other Texas Insurers." In 8100.8(a) it was substi-
tuted for "Organizations."

Change: Concerning 8§100.2(a), the following language:
"8100.4 of this title (relating to Withdrawal of Consent)" was
substituted for: "paragraph (4) of this section" to be a more
precise cross-reference and for easier reading of the rule.

Change: Concerning §100.2(a), the following language: "sent
to a health plan or the department to be" was added to be more
precise and for easier reading of the rule.

Change: Concerning §100.2(a), grammar change "of a" to "from
the" was made. This was due to a change in the definition.

Change: Concerning §100.2(a), "sent to the health plan or the
department to be" was added for clarification.

Change: Concerning 8100.2(a), the word "subsection" was
changed to "section" to be more precise and for easier reading
of the rules.

Change: Concerning 8100.2(a)(2), the words "Department of
Health’s" were added to be more precise and for easier reading
of the rules.

Change: Concerning §100.2(a)(2), the words "immunization
records on my child to a parent of the child" replace "information
concerning my child’s immunizations to myself" to be more
precise and for easier reading of the rules.

Change: Concerning 8§100.2(a)(4), was renumbered as
8100.2(a)(3) due to the deletion of proposed §100.2(a)(3).

Change: Concerning §100.2(a)(4), the last five sentences were
deleted since the same information is covered in §100.4.

Change: Concerning §100.2(a)(5), this subsection was added
using language from the previous 8100.2(a)(4) to separate the
information being presented. The words "or if the status of
consent is unknown" were added to be more precise.

Change: Concerning 8100.2(d) and (e), the words "health care"
were removed to match the changed definition of "provider."

Change: Concerning 8§100.3(a), this was added to clarify
provider’s responsibility to report if they are not reimburse for
an immunization. Subsequent subsections were relettered.

Change: Concerning §100.3(b), the words "After December 31,
1998, an insurance company, a health maintenance organiza-
tion, or another organization" were removed and replaced with
"a health plan" for simplification. The words "an immunization
history" were replaced by "immunizations from only the current
claim submitted" for clarification. The words "if consent has
been obtained" was added. The words "pay" and "reimburse”
were made plural to match new wording. This occurred in three
places in the paragraph. The words "On or before December
31, 1998, an insurance company, a health maintenance organi-
zation, or another organization that pay or reimburse a claim for
an immunization of a person younger than 18 years of age may
provide an immunization history to the department” were re-
moved to be consistent with definition changes. The words "for-
ward consented immunization information to the registry" was
added for simplification and the following was deleted: "must
document parental consent for inclusion in the registry before
the record is submitted to the department. Insurance compa-
nies, health maintenance organizations or other organizations
that pay or reimburse a claim will develop a system for docu-
mentation of consent status and develop systems or forms nec-
essary to gather required information for the immunization reg-
istry. The payor is not required to send the department records
where parental consent has been denied." This change was
made to allow health plans to establish their own means of as-
suring that consent exists as required by law.

Change: Concerning §100.3(c), the word "each" was replaced
by "a" to simplify the process. The words "their child’s" was
added to the sentence for clarification.

Change: Concerning 8§100.4(a), the words "described in
§100.2(a)(4) of this title (relating to Inclusion of Information and
Confidentiality" were removed and were replaced by the word
"consent" to be a more precise definition of consent. Moved
the word "entire" from before the word "child’s" to after the
word for clarification. The words "Immunization Division" were
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removed and replaced it with "immunization registry" due to
the removal of the term "Division" in §100.1, definitions.

Change: Concerning 8100.4(b), the words "history to the
department or health plan for inclusion in the immunization
registry" were added for clarification.

Change: Concerning §100.4(b) the term "statewide" was
deleted as redundant.

Change: Concerning §100.4(c), the words "mailed to the Texas
Department of Health, Immunization Registry, 1100 West 49th
Street, Austin, Texas 78756 and" were added to replace the
previous deletion of the address in §100.2(a)(4).

Change: Concerning §100.4(c)(5), the words "where the parent
can receive a confirmation notice" were substituted for clarifica-
tion, and "for confirmation notice" was deleted.

Change: Concerning §100.5(a), the word "All" was removed
and replaced with the word "Information on" for clarification.
The words "after the effective date of these rules" was removed
since the effective date of the statute is the same as the effective
date of the rules (January 1, 1999). The words "for which there
is consent shall" were added to emphasize that only consented
information be sent to the immunization registry. The words
"and archived" were added to reflect accurately the disposition
of the records.

Change: Concerning §100.5(b), the words "following: last
name, first name, date of birth, gender and address of the
child who is immunized; name of parent, guardian, or managing
conservator and relationship to child; mothers maiden name
for record matching; vaccine administered; dose or series
number; vaccine lot number; and, manufacturer of the vaccine
administered" were removed and replaced with "information
listed in subsections (g)(2) and (3) of this section" to be more
precise and for easier reading of the rule.

Change: Concerning 8100.5(c), this subsection was added us-
ing existing language from §100.5(b). Subsequent subsections
have been relettered.

Change: Concerning §100.5(d), the word "the record should"
was changed to "immunization shall" for clarification. The sec-
ond sentence was removed and replaced with the language
from the Health and Safety Code §161.007(d).

Change: Concerning §100.5(e), the words "Providers and
health plans may contact the department (1100 West 49th
Street, Austin, Texas 78756, 1-800-252-9152) to establish a
provider number and a system of reporting" were added for
clarification.

Change: Concerning §100.5(g), the words "health plan" were
added for clarification.

Change: Concerning §100.5(g)(1), (2), and (3) the words "must
include" was added for clarification.

Change: Concerning §100.5(g)(3), the words "if know" were
added for clarification.

Change: Concerning 8100.5(9)(3)(E), the words "has been"
was replaced by "is" to change verb tense. The words as
"defined as" were changed to is to change verb tense.

Change: Concerning §100.5(h), the words "be reported" were
added for clarification.

Change: Concerning §100.5(j), the words "from the parent"
were added for clarification. The word "historical" was replaced
by "all" for clarification.

Change: Concerning §100.5(k), the words "to the department"
were added for clarification.

Change: Concerning 8100.5(k) the term "state-wide" was
deleted as redundant.

Change: Concerning 8100.6(a), the word "was" was replaced
by "were" to make it more grammatical.

Change: Concerning §100.6(a)(4), a period was added to the
end of the sentence.

Change: Concerning §100.6(b), a colon was replaced by a
period.

Change: Concerning §100.6(a), a phone number was provided
for the convenience of the public.

Change: Concerning 8100.6(b)(3), the words "as specified in
8100.4 of this title (relating to Withdrawal of Consent)" was
added for clarification.

Change: Concerning 8100.7(a), the words "of children whose
names appear in the registry" were added for clarification.

Change: Concerning §100.8(a), a period was added to the
sentence.

Change: Concerning §100.9(b), the words "The provider, health
plan and department" were removed and replaced with "Any
user of the immunization registry" for clarification.

Change: Concerning §100.11(c), the abbreviation "ID" was
replaced with "identification number" for clarification.

The following comments were received concerning the pro-
posed rules. Following each comment is the departments re-
sponse and any resulting changes.

Comment: One commenter, regarding the preamble, questions
the cost estimate of $1.00 per patient encounter where an
immunization is provided and $500 a year of participation
for the average insurer. The commenter believes this is an
underestimate.

Response: The department agrees in part and disagrees
in part. The estimate that the commenter refers to is an
estimate based on the amount of time to inform a patient
about the registry, receive a signature, and submit consented
data. The department recognizes that reporting may cost
some organizations more than others depending how, or if,
information was collected in the past, and any changes which
may be made to existing systems. No change was made as a
result of this comment.

Comment: Concerning 8100.1, one commenter suggested
alphabetizing the definitions.

Response: The department agrees and has alphabetized the
definitions.

Comment: Regarding §100.1(3), renumbered as §100.1(9),
twenty-six comments stated objections to the department defin-
ing all providers as agents for the purposes of the immunization
registry.

Response: The department agrees. The suggested language
was removed from the rules, which is renumbered as §100.1(9).
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Comment: Concerning §100.1(4), renumbered as §100.1(10),
one commenter believes that the definition of "user" is lax and
appears to intentionally remove government employees from
accountability.

Response: The department disagrees. The department allows
access to those users defined in the Health and Safety Code,
8161.008(c)(2). No change was made as a result of this
comment.

Comment: Concerning §100.1(6), renumbered as §100.1(11),
one comment was received recommending the definition of
"vaccine" needs to be redefined and the commenter suggests
listing all vaccines to be tracked.

Response: The department agrees in part. The definition
of vaccine has been redefined and changes were made to
renumbered 8100.1(11). As new vaccines become available
and medical standards change accordingly, the registry may be
modified. Listing all vaccines in the rules would not allow for
the addition of new vaccines without rule making.

Comment:  Concerning 8§100.1(8), now renumbered as
§100.1(4), one commenter suggests the definition of a health
plan needs to be clarified as to whether or not third party
administrators and self funded employers are included within
the meaning of "health plan.”

Response: The department disagrees and responds that the
rules are based on the definition for a health plan from the
language used in the Health and Safety Code, §161.007(c),
which states that any organization that pays or reimburses
a claim for an immunization shall provide information. No
change was made as a result of this comment. This term was
renumbered §100.1(4)

Comment: Concerning §100.1(5), (9), (10), and (11), one
commenter suggested the department end each definition with
"...are used interchangeably within the rules.”

Response: The department has deleted this phrase from all
definitions.

Comment: Concerning §100.2(a) and §100.5(a), twenty-five
comments were received with objections to the length of time
the department plans to store data.

Response: The department disagrees and responds that the
Health and Safety Code, 8161.008 states that the registry
must contain information on the immunization history on each
person younger than 18 years of age. The law does not
specify the department destroy the data following the child’s
18th birthday. Most universities require proof of immunizations
prior to enrollment. The department has numerous requests
each year from college students attempting to track down this
information. After age 18, the department will remove the record
from the immunization registry and archive the data. No change
was made as a result of this comment.

Comment: Concerning §100.2(a)(1), one commenter asks
under what statutory authority is the department collecting
demographic information.

Response: The department disagrees and responds that the
statutory authority used for collecting demographic information
is found in Health and Safety Code, §161.007(d) which states
the report shall be in a format prescribed by the department. Itis
also implied in the Health and Safety Code, §161.007(e) which
states the department may use the registry to provide notices

by malil, telephone, personal contact, or other means. This task
could not be accomplished without demographic information.
Demographic information is also necessary for matching and
the avoidance of mistaken identity. No change was made as a
result of this comment.

Comment: Concerning §100.2(a), one commenter states that
this section does not authorize or allow a parent who did not
sign a consent form, access to copies of immunization records.
Also, children 18 or older should be authorized to receive copies
of their own records.

Response: The department agrees. In §100.2(a)(1), the word
"myself* was changed to "the parent" in §100.2(a)(2). Although
the statute does not expressly allow for release of information
to children in the registry when the child becomes 18 years
old or older; under the Open Records Act, Government Code,
§552.023 such a person would have a special right of access
to their own immunization record.

Comment: Concerning §100.2(a)(2)(C), one commenter sug-
gested the word "to" should be changed to "of."

Response: The department disagrees. The word "to" was used
in the Health and Safety Code, §161.008(c)(2). No change was
made as a result of this comment.

Comment: Concerning 8100.2(a)(2)(D), (E), and (G), twenty-
eight comments were received stating objections to release of
information to the Commissioner of Health or designee, past or
present health plan, and the Texas Department of Health and
Human Services.

Response: The department agrees with the comments. The
language was deleted from §100.2(a)(2).

Comment: Concerning §100.2(a)(3), twenty-six commenters
object to the re-release of data to providers who both administer
and promote vaccine.

Response: The department agrees.
was deleted.

Proposed §100.2(a)(3)

Comment: Concerning 8§100.2(a)(3), twenty-six comments
were received with concerns about the re-release of data to
other state registries and concerns that this will allow release
of information to a national registry in the event one is created.

Response: The department agrees and responds that the
legislation did not address re-release to other state registries,
therefore the language in proposed 8§100.2(a)(3) has been
deleted.

Comment: Concerning §100.2(a)(4), renumbered now as
8100.2(a)(3), one commenter feels that when a request for
withdrawal of a record is received by the department from the
parent, it should also be forwarded to the health plan.

Response: The department disagrees. The registry does not
track the health plan with whom the child is affiliated. It is the
responsibility of the parent to notify the provider that consent
has been withdrawn and no further records should be forwarded
to the department. No change was made as a result of this
comment.

Comment: Concerning 8100.2(a)(5) renumbered as
8§100.2(a)(4), one commenter believes the department
can not be trusted to carry out the task of completely deleting
a child’s entire record upon the request of the parent.
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Response: The department disagrees and responds that any
parent who suspects that their child’s records have not been
deleted can verify deletion by asking the department, or any
authorized user, to check their child’s information in the registry.
No change was made as a result of this comment.

Comment: Concerning 8100.2(a)(5) renumbered as
8100.2(a)(4), one commenter suggested the following
words should be added to the end of the paragraph "or if the
status of parental consent is unknown."

Response: The department agrees and has added the sug-
gested language to renumbered §100.2(a)(4).

Comment: Concerning 8100.2(a)(5) renumbered as
8100.2(a)(4), one commenter states there is reference to
a signature block, but it is unclear to what document this is
referring.

Response: The department disagrees and responds that the
context makes clear that the signature block relates to the
parental consent statement. Providers may develop their own
forms, using the parental consent language defined in the rules,
however, the form must include a signature block or place for
the parent signature. No change was made as a result of this
comment.

Comment: Concerning 8100.2(a)(5) renumbered as
8100.2(a)(4), one commenter asked how consent will be
communicated between the provider and the health plan. The
commenter also states that this creates a potential for either
duplication or inadvertent lack of reporting.

Response: The department responds that §100.3(d) renum-
bered as §100.3(e), states that the written consent for inclusion
shall be maintained with the provider. If the provider has con-
sent and does not submit the immunization to a health plan,
they should indicate that consent has been received when the
record is forwarded to the department, see Health and Safety
Code, §161.003(c). If the provider submits the immunization
history to a health plan it is the responsibility of the health plan
and the provider to decide how to communicate the consent
status. Section 100.3(a) renumbered as §100.2(b), states that
only the consented immunization histories should be forwarded
to the department. No change was made as a result of this
comment.

Comment: Concerning §100.2(b), twenty-eight comments were
received with objections to consent obtained on a child’s birth
certificate and previous consent procedures utilizing the Vaccine
Information Statements (VIS).

Response: The department disagrees with the first comment
and agrees with the second comment. Immunizations begin
at birth. For those parents that desire for their children to
be included in the registry, it is important that we capture as
many immunizations as possible. Parents make many important
decisions at the time of birth. The department will provide
informational materials to obstetricians for dissemination prior
to the birth of the child. The consent forms the commenters
refer to are the forms used prior to the legislation requiring
parental consent. The new forms have the parental consent
language for the registry separate from the consent for the
immunization. The department has begun distribution of the
new forms, with instructions to destroy and recycle outdated
forms. The parental consent language is based on the most
current consent language at the time of printing. No change
was made as a result of this comment.

Comment: Concerning §100.2(b), twenty-six comments were
received stating objections to the consent being required "one
time only."

Response: The department disagrees. Health and Safety
Code, 8161.007(a), states that the department by rule shall
develop guidelines for requiring the written consent of the
parent, managing conservator, or guardian. It does not specify
that parents must re-sign consent forms at each immunization
visit. Parents have the option to rescind their consent at any
time. No change was made as a result of this comment.

Comment: Concerning §100.2(b), one commenter states that
gaining consent on the birth certificate is an excellent approach,
but it will only benefit the health plan if they have access to the
information.

Response: The department disagrees that health plans should
have access to the information. The Health and Safety
Code 8161.008(c)(2) does not allow the department to release
consent status to the health plans. No change was made as a
result of this comment.

Comment: Concerning §100.2(d), one commenter states that
parents who have lawful medical or religious exemptions could
be subject to routine warning letters about their child being "past
due" for immunizations.

Response: The department disagrees. Private providers who
do their own recall will now have the ability to know who has
medical or religious exemptions. A contact "yes" or "no" flag is
available in the state immunization registry. The flag can be set
to "no contact" if the child’s parents do not wish to be contacted
for recall and reminder and the department is notified of that
fact. No change was made as a result of this comment.

Comment: Concerning §100.2(e), two commenters requested
that "good faith" be defined.

Response: The department disagrees with the commenter.
The law defines "good faith" as an intangible and abstract
quality with no technical meaning or statutory definition, and
it encompasses, among other things an honest belief, the
absence of malice and the absence of design to defraud. The
definition of "good faith" was not added to §100.1. No change
was made as a result of this comment.

Comment: Concerning §100.2(a)(2)(G), one commenter ob-
jects to release of immunization data to a health care plan in
which a child is or was enrolled.

Response: The department agrees with the comment. The
language was deleted from the rules.

Comment: Concerning §100.3(a) renumbered as §100.3(b),
one comment was received about the communication process
for record transfer between provider and the health plan. The
health plans believe the law and the rules create a "broken
information loop."

Response: The department disagrees and responds that the
information flow the commenter refers to is mandated by the
law, Health and Safety Code, §161.007(d). No change was
made as a result of this comment.

Comment: Concerning §100.3(a) renumbered as §100.3(b),
one commenter suggests "health plan" be used in place of
"insurance company."
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Response: The department agrees. "Health plan" has been
substituted each place an "insurance company, a health main-
tenance organization or other organization that pays or reim-
burses a claim” in §8100.3(b), 100.5(d) and (k), and section
title of §100.8.

Comment: Concerning 8100.3(c) renumbered as §100.3(d),
one commenter feels this section, requiring external systems
supplying the immunization registry with data to contain a
consent flag, is not needed in the rules.

Response: The department disagrees. This rule states that
external computer systems supplying immunizations to the
department must include a parental consent flag indicating
parental consent. Since only records flagged "yes" will be
forwarded to the registry, this indicator flag will allow external
systems to query their databases and only send the registry
records where the indicator flag has been set to "yes." No
change was made as a result of this comment.

Comment: Concerning 8100.3(a) renumbered as 8100.3(b), a
commenter believes the paragraph should be modified to read
"vaccines must be administered by a licenced health care facility
and an individual licensed health care professional.”

Response: The department disagrees. The definition of a
provider is found in renumbered §100.1(9) and is not necessary
in this section of the rules. No change was made as a result of
this comment.

Comment: Concerning §100.3(c) renumbered as §100.3(d),
one commenter states that maintaining a system to document
consent by the health plan could be cost prohibitive.

Response: The department disagrees and responds that a
method or system for the documentation consent status is
necessary, but the precise method is up to the health plan.
The health plans must be able to separate the consented data
from the non-consented data. Only the consented data can be
forwarded to the registry. No change was made as a result of
this comment.

Comment: Concerning §100.3(c) renumbered as §100.3(d),
one comment was received about immunization registry link-
ing with other unspecified databases and the need for "external
computer systems" to incorporate a computer field that indicates
whether or not consent has been obtained. The commenter
feels the department should list external computer systems that
can be linked to the tracking system.

Response: The department disagrees. Insurance companies,
private providers, managed care organization, health mainte-
nance organizations, public health and other billing vendors will
be supplying the department with immunization histories. An
indicator field will be used by the external systems to only sup-
ply the immunization registry with consented records. It is not
feasible to list all the external computer systems that will be
supplying the immunization registry with data. No change was
made as a result of this comment.

Comment: Concerning §100.4(a), one commenter is concerned
that only immunization information will be deleted, leaving the
department to maintain all other personal information in the files.

Response: The department agrees in part and responds
8100.4(a) states the child’s entire history, which includes the
immunization and identifying demographic information, will be
removed from the immunization registry. The wording of this
subsection has been changed to clarify this point.

Comment: Concerning 8100.4(a), one commenter believes a
copy of the confirmation of a withdrawal letter, which is sent to
the parent, should also be sent to the health plan.

Response: The department disagrees. The law does not allow
the department to release information to the health plans. No
change was made as a result of this comment.

Comment: Concerning §100.4(c)(5), one commenter asks if the
department intends to issue vaccine notices and how that will
affect fiscal implications.

Response: The department may assist providers with recall
notices. Recall and reminder reports will, for the most part,
be generated by the providers. The provider may or may not
choose to use recall and reminder features. The department
believes that dollars spent on immunizations and recall are
appropriately utilized, and that this use of the registry is
authorized by Health and Safety Code, §161.007(e). No change
was made as a result of this comment.

Comment: Concerning 8100.5, one commenter states that
the rules do not appear to request any information regarding
negative reactions to specific vaccines.

Response: The department confirms this interpretation of the
rules. The rules do not request any information regarding
negative reactions to specific vaccines. The registry is not
designed to be a medical record, only a database holding
a list of vaccines administered to the child. The provider is
appropriately responsible to determine any contraindications to
vaccinations. The registry does include an "adverse reaction
flag" which defaults to "no," but may be changed to yes, if an
adverse reaction is reported. The flag produces a reminder
notice to the provider to submit an adverse reaction report to the
department. No change was made as a result of this comment.

Comment: Concerning 8100.5(a), one commenter feels this
rule leaves the door open for the department to change or add
other required vaccines.

Response: The department confirms this interpretation of the
rules. The rules are left flexible allowing the immunization
registry the ability to add or change required vaccines as
medical standards change. No change was made as a result
of this comment.

Comment: Concerning §100.5(b), and (f) renumbered as
§100.5(g), one commenter feels the information requested
should be compatible with the required information on the
Health Care Financing Administration (HCFA) 1500 form.

Response: The department agrees in part with this comment.
The information will be compatible with most of the required
information on the HCFA 1500, however, this form does not
capture some of the required information for the registry. No
change was made as a result of this comment.

Comment: Concerning section 8§100.5(d) renumbered as
§100.5(e), one commenter questions why health plans must
submit the immunization data within 25 days after the receipt
from the provider and when the data are received directly from
the immunization provider they are given 30 days to submit
their information.

Response: The department responds immunizations are rec-
ommended at two month intervals during the first 6 months of
life. The insurance companies must forward the information to
the department after it is received from the provider. The de-
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partment is concerned that the last doses will not be recorded
before the next series is due. The provider needs this informa-
tion to appropriately assess current immunization status. No
change was made as a result of this comment.

Comment: Concerning  8§100.5(f)(2) renumbered as
8100.5(g)(2), twenty-seven comments were received stat-
ing objections to the amount of data the department is
requiring for the registry.

Response: The department disagrees and responds that the
Health and Safety Code, §161.008(a) states: an immunization
record is part of the immunization registry. "An immunization
record contains the: (1) name and date of birth of the person
immunized; (2) dates of immunization; (3) types of immunization
administered; and (4) name and address of the health care
provider administering the immunization." The definition of an
immunization record in the Health and Safety Code refers to
what a record consists of when released, in hard copy, from
the registry. This was never intended to be the only information
the registry receives. The information provided in this list is
not enough to match records or adequately track a child’s
immunization history. If the parent consents to participate in the
registry, they consent for the tracking of the "required fields".
Children could be adversely affected, if decisions were made
based on records that are not accurate. No change was made
as a result of this comment.

Comment: Concerning 8100.5(f)(2)(C) renumbered as
§100.5(9)(2)(C), twenty-seven comments were received stating
objections to social security number being labeled in the rules
as "if available", not "optional."

Response: That department disagrees and responds that a
record will be accepted without a social security number for
the child if this number is not available to the provider. This
information is very important in creating a unique record.
The department needs the social security number to assure
that immunization records are reliable and matched to the
appropriate child. No change was made as a result of this
comment.

Comment: Concerning  8§100.5(f)(3) renumbered as
8100.5(g)(3), one commenter asks if the vaccine type,
date of vaccine, vaccine lot number, dose or series number
and name of manufacturer are included on the immunization
records requested by parents.

Response: The department responds that only the vaccine
type, date of vaccine and dose and series number are provided
on the reports requested by parents. The vaccine lot number
and manufacturer are provided only to the provider. No change
was made as a result of this comment.

Comment: Concerning 8100.5(f)(3)(D) renumbered as
§100.5(g)(3)(D), one commenter states that if this section
applies to health plans it should be restated to read "dose or
series number (if known)."

Response: The department agrees. The language was added
to the section.

Comment: Concerning  8§100.5(f)(3) renumbered as
8100.5(g)(3), one commenter questioned the accuracy
and availability of data provided by the health plans. The
commenter also stated concern about the ability of department
to match records. Also, concern that the health plan does not

receive much of the "required" information, such as vaccine lot
number, dose and series numbers.

Response: In response to this concern, the department utilizes
sophisticated software which matches imported records. With
all required information listed in 8100.5(g)(2) and (3), the
registry can accurately match records. The health plan cannot
forward consented information to the registry that it does not
receive from the provider. No change was made as a result of
this comment.

Comment: Concerning §100.5(f) renumbered as §100.5(g), one
commenter is concerned that claims billing systems are not
set up to automatically capture the level of detailed information
required for the registry. Adding fields and modifications to pre-
existing programs is expensive and time consuming.

Response: The department responds that the mandate to
receive immunization histories from health plan billing systems
was determined by the Health and Safety Code, §161.007(c).
No change was made as a result of this comment.

Comment: Concerning §100.5(g) renumbered as §100.5(h),
one commenter states that the department needs to clarify how
to report evidence of immunity to vaccine preventable disease.

Response: The department responds that the registry will be
modified to accept evidence of immunity in lieu of immunization.
Until the registry is modified, specific guidelines for reporting
can not be provided. No change was made as a result of this
comment.

Comment: Concerning §100.5(j) renumbered as §100.5(k), one
commenter asks if this section pertains to information submitted
by providers when the child does not have any type of health
coverage.

Response: The department confirms this interpretation of the
rules. This section applies to immunizations that are not billed to
a health plan. No change was made as a result of this comment.

Comment: Concerning 8§100.6(a), twenty-seven comments
were received with objections to the use of data obtained prior
to the effective date of these rules.

Response: The department disagrees. Many parents through-
out the state believe, and are expecting, the department to be
collecting immunization data for their children. All records, for
which consent status could not be determined, obtained through
the Bureau of Vital Statistics were deleted in June 1998. No
change was made as a result of this comment.

Comment: Concerning §100.6(a), one commenter requests no
deleting of any currently loaded public data because the registry
is only worthwhile if it is populated.

Response: The department agrees with the commenter on the
importance of grandfathering data. No change was made as a
result of this comment.

Comment: Regarding 8100.7(a), two commenters object to
providers being required to permit the inspection of immuniza-
tion records for quality assurance purposes by the department.
One commenter suggests that this may be illegal.

Response: The department disagrees. Chapter 900, §2, Acts
of the 75th Legislature, states: "The Texas Department of
Health shall evaluate the immunization registry, established
under Section 161.007, Health and Safety Code, as added by
this Act, two years after its implementation date to determine
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if the immunization registry is meeting its stated goals and
objectives. The Texas Department of Health shall report to
the legislature on February 1 of each odd-numbered year
concerning the maintenance and operation of the registry." In
order to evaluate the quality of the data, the department must
be able to inspect immunization records. For clarification the
rules were modified in §100.7(a) to read "records of children
whose names appear in the registry" will be inspected.

Comment: Concerning section §100.8(a), one commenter is
concerned that 25 business days is not adequate time to provide
the immunization information from the health plan unless a
consent is received with each immunization.

Response: The department disagrees. It is the responsibility of
the provider and the health plan to communicate that consent
to participate in the registry has been obtained. Health plans
do not have to research consent status. Health plans are only
responsible for forwarding records to the department when they
are assured that consent has been given. No change was made
as a result of this comment.

Comment: Concerning 8100.8(a), one commenter proposed
changing 25 business days to 60 business days, giving health
plans more time to comply.

Response: The department disagrees. Immunizations are
recommended at two month intervals during the first 6 months
of life. If the health plan waited the full 60 days for reporting,
the child would be due for the next series before the first series
was received and entered into the registry. The provider needs
this to appropriately assess current immunization status. No
change was made as a result of this comment.

Comment: Concerning 8100.8(a), one commenter asks if the
health plan is obligated to confirm consent on each submission
to the registry. If so, the statement should be expanded to
require a consent modifier on each claim submitted.

Response: The department disagrees and responds that the
health plan is under no obligation to confirm consent on each
submission. The providers must communicate changes in
consent status to the health plans. No change was made as a
result of this comment.

Comment: Concerning 8§100.8(b), twenty-seven comments
were received with objections to the use of the Health Level
7 (HL7) data format.

Response: The department disagrees. Health Level 7 (HL7) is
a "data standard". Itis a common language used for the transfer
of data electronically. Completed parts of the HL7 format are
being used by other states and countries. The only sharing of
data, would be at the request of the parent, to transfer their
child’s immunization information from our system to another.
HL7 will provide a standard format for reporting. No change
was made as a result of this comment.

Comment: Concerning §100.9(a), twenty-five comments were
received with concerns that no limits are written into the rule for
recall and reminder systems.

Response: The department disagrees that limits should be
defined by rule. However, currently the immunization registry
only has the capacity to recall a child three times. No change
was made as a result of this comment.

Comment: Regarding 8100.9(b), twenty-seven comments were
received stating objections to the department omitting schools
and day cares facilities from confidentiality requirements.

Response: The department agrees. The language was rewrit-
ten to state that any user of the immunization registry will main-
tain the confidentiality of all immunization reports. A certain
amount of sharing of information may be required by Educa-
tion Code 838.002(b). No change was made as a result of this
comment.

Comment: Concerning section §100.11, one commenter asked
if the health plans have access to this information.

Response: The department responds that the Health and
Safety Code, 8161.008(c)(2), states the information can be
released to a public health , a local health department, a
physician to the child, or a school or child care facility in
which the child is enrolled. This does not include health plans.
Release to health plans has been removed from this section of
the proposed rules. No change was made as a result of this
comment.

Comment: Concerning rules in general, one commenter recom-
mends that our rules include a provision that allows the release
of immunization data from the registry for research purposes.

Response: The department responds that the law defines who
can have access to the immunization data, and there is no
provision for research use. No change was made as a result of
this comment.

Comment: Concerning rules in general, twenty-seven com-
ments were received stating objection to the lack of penalties
for misuse of the registry.

Response: The department responds that penalties are out-
lined in the Health and Safety Code 161.009.No change was
made as a result of this comment.

Comment: Concerning rules in general, twenty-eight comments
were received with objections to the lack of protection against
those who choose not to participate.

Response: The department disagrees and responds it is not
the practice of immunization providers to pressure parents into
entering their children’s information into the registry. No change
was made as a result of this comment.

The commenters were Belinda Martel, Stacy Shelton, Julie A.
Durham, Karen Walters, Debbie Otwell, Mrs. Linda Lowder,
Charles Erwin, Trace Carpenter, Mrs. Stacey Burks, Terri Er-
win, Kelli Beaty, Angie Wilson, William M. Chop, Jr., M.D.,
State Senator Jerry Patterson, David L. Tyson, Jon Van Slaars,
Angela Nash, Christine Orbin, L.L. Davidson, U.S. Senator
Phil Gramm, Randy V. Curtis, M.D., Tina K.King, J. Wilson,
Bryan Malatesta, Ms. Joy Rex, Douglas Moore, Nick Curry,
M.D., M.P.H.; Texas Medical Association, Tim Nash, Stephanie
Marchbanks, Alison Mullins, Francisco Casales, Marcia Cook,
Gary Fritzsche; Blue Cross and Blue Shield of Texas, Inc.,
Roger L. and Sara Moncus, Christine Casales, Candyce B.
Hall, Randi Smerud, Larry L. Coffman, Doris M. Brown, Dawn
Richardson, Paul Ochoa, Susan Failes, Kathi Seay, Conserva-
tive Coalition, Janice Borne, State Representative Jerry Mad-
den, Camellia May, Laurie Smith, T.C. Wascher, M.D., Rebecca
Rex, Patricia Zuercher, North Central Texas HEDIS Coalition,
Virginia Moore, M.D., Jill Hunt, Jeannine Kline, Mr. & Mrs. R.
David Oltrogge, Robert W. Bueker, C.P.A., State Represetative
Bob Hunter, Jana Kappel, Denise M. Burgos, M.D. Most com-
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menters were opposed to the proposed rules. Some expressed immunization history relating to the child is sent to a health plan or

concerns, asked questions and made suggested recommenda- the department to be included in the registry. The consent language
tions for changes as discussed in the summary of comments. should be substantially similar to the text of paragraphs (1), (2) and
. . (3) of this subsection. The department shall prepare appropriate forms
The effective date of the rules is January 1, 1999. to obtain consent and make sure they are available to providers.

The new sections are adopted under the Health and Safety

) . : (1) "l authorize the placement of my child’'s immuniza-

Code, §§l.61'(.)07 161.'009 requiring the department to_eStafb“Sh tion history into the Texas Department of Health’s Immunization Reg-
an immunization registry and by rule develop guidelines; and istr
§12.001, which provides the Texas Board of Health with the Y.
authority to adopt rules for the performance of every duty (2) "l authorize the Texas Department of Health’s Immu-
imposed on the board, the department, and the Commissioner nization Registry to release past, present, and future immunization
of Health. records on my child to a parent of the child and any of the following:
8100.1. Definitions. (A) public health district;
The following words and terms, when used in this chapter, shall (B) local health department;
have the following meanings, unless the context clearly indicates . -
otherwise. (C) physician to the child;

(1) Child-The person or individual under 18 years of age, (D)  schaol in which the child is enrolled; and
to whom a vaccine has been administered. (E) child care facility in which the child is enrolled.

(2) Consent-A statement signed by a parent agreeing that (3) "l understand that | may withdraw the consent to

the child’s immunization history can be included in the registry, place my child’s immunization history in the immunization registry
and that the child’s immunization record may be released from theand my consent to release my child’s immunization record from the
registry. Consent must be obtained one time only and is valid untiimmunization registry at any time by written communication to the
the child attains 18 years of age. Parents may choose to withdraWiexas Department of Health, Immunization Registry, 1100 West 49th
consent at any time. Street, Austin, Texas, 78756."

(3) Department-The Texas Department of Health. (4) A parent of a child who agrees to the submission of
(4) Health Plan-An insurance company, a health main,[e_their chil_d’s immunizati(_)n hist(_)ry to the im_munization registry s_h_ould
nance organization, or another organization that pays or reimbursesSign a signature block indicating their written consent to participate.
provider for immunizations administered. (5) A consent statement must be signed for participation
in the immunization registry. No information should be forwarded
to the department if consent is denied or if the status of consent is

unknown.

(5) Immunization history-An accounting of all vaccines
that a child has received and other identifying information.

(6) Immunization record- That part of the immunization . . _—
registry that is released. An immunization record contains the nam? (t.)) At. b'th' parents will be ?‘b'e to consent f(_)r the ?h"q S
Uture immunization history to be included in the immunization

and date of birth of the persan immunized; dates of immunization* istry by indicating approval on the birth certificate. This written
types of immunization administered; and name and address of thg?)?]ser{t v)\//ill be val?d Sr?til age 18 unless the areht notifies the
provider administering the immunization. W ag P

department that consent is withdrawn.

(7) Immunization registry-The database or single repos- .
itory that contains immunization histories which include necessary (c) As required by Health and Safety Code, §161.007, all

personal data for identification. This database is confidential, and aé[lformat!on WhiCh identifies i_ndividuals s_haII be p_rotected as medi_cgil
cess to content is limited to authorized users ’ information in accordance with the Medical Practice Act, Texas Civil

Statutes, Article 4495b, §5.08.

(8) Parent-The parent, managing conservator, or guardian As provided in Health and Safety Code, §161.007(¢),

. . (d)
from whom consent is obtained. the department may use the registry to provide notices by mail,

(9) Provider-Any physician, health care professional, ortelephone, personal contact, or other means to a parent regarding
facility personnel duly licensed or authorized to administer vaccineshis or her child who is due or overdue for a particular type of
(10) User-An entity or individual authorized by the immunization according to the d_epartme_nt’s immunizatipn schedule.
department to access immunization registry data The department shall consult with providers to determine the most
' efficient and cost-effective manner of using the immunization registry
(11)  Vaccine-Includes toxoids and other immunologic to provide these notices.
agents which are administered to children to elicit an immune

response and thus protect against an infectious disease. (e) A provider or health plan which provides information to

the immunization registry in good faith pursuant to this section is
§100.2. Inclusion of Information and Confidentiality. not subject to civil liability, as described in Health and Safety Code,

(@) The immunization registry shall contain information on §161.007(g).
the immunization history that is obtained by the department undeg100.3. Providers and Health Plans.
this section of each person who is younger than 18 years of age and i .
for whom written consent has been obtained in accordance with this (@)  After December 31, 1998, a provider that administers
section. The department shall remove information from the registn Vacciné to a person younger than 18 years of age and does not
for any person for whom consent has been withdrawn under §100__§fubm|t_a (:_Ialm_for reimbursement to a_health plan shall prowde_ an
of this title (relating to Withdrawal of Consent). The provider shall immunization history to the department if consent has been obtained.

obtain the written consent from the parent of a child before any
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(b) A health plan that pays or reimburses a claim for anrequired. Required immunization history consists of the information
immunization of a person younger than 18 years of age shall providésted in subsections (g)(2) and (3) of this section.
the immunizations from only the current claim to the department, if (©) A child's immunization history shall be accepted without
consent has been obtained. A health plan that pays or reimburses_a

claim mav forward consented immunization history to the reqistry. & social security number. However, social security numbers are very
y y gistry. important to assure that the immunization histories are complete and

(c) A provider shall inform a parent of the child about adequately match. If available, the social security numbers shall be
the immunization registry in writing, and provide them with an forwarded to the department. Other information specified on forms
opportunity to consent to the inclusion of their child’s information in and data file layouts as optional should be provided, with the consent
the immunization registry. of a parent, when available.

(d) External computer systems supplying the immunization (d) Providers receiving notifications from parents requesting
registry with immunization history will incorporate an indicator field that their child’s immunization history not be reported to the
that records whether written consent for inclusion has been obtaineémmunization registry shall maintain documentation of the notice
(€) If consent for participation in the immunization registr at the provider's office and no information shall be forwarded
. ) . p pat . on IegIStty v the department. A health care provider who administers an
is obtained, the written consent for inclusion shall be maintained with ot :

- Immunization to a person younger than 18 years of age shall provide

the provider. : L ) . .
an immunization history to the department unless the immunization
8100.4. Withdrawal of Consent. history is submitted to a health plan that pays or reimburses a claim

(@) Upon receipt of a request to withdraw consent, the child’sfor an immunization to a person younger than 18 years of age. If
entire history shall be removed from the immunization registry. Aconsent for participation in the immunization registry is obtained, the
written confirmation shall be provided to the parent of removal fromimmunization history shall be forwarded to the department by the
the immunization registry within 30 business days of receipt by thehealth plan.

Immunization registry. (e) Beginning on January 1, 1999, immunization histories

(b) Providers shall forward a child’s immunization history shall be reported to the department by paper forms, electronic transfer,
to the department or health plan for inclusion in the immunizationfax, mail, telephone, or direct data entry into the immunization
registry only when the parent has signed a written consent for theegistry within 30 business days of administering a vaccine in a format
immunization history to be included in the immunization registry. prescribed or approved by the department. Providers and health plans
The department shall not keep a child’s immunization historymay contact the department (1100 West 49th Street, Austin, Texas
in the immunization registry or other files when the parent has78756, 1-800-252-9152) to establish a provider number and a system
requested in writing that the immunization history be deleted fromof reporting. Reporting by telephone is limited to providers that
the immunization registry. administer vaccine to less than 25 children per month.

(c) The department shall prepare appropriate forms to (f) Reports submitted by electronic transfer shall meet data
withdraw consent to participate in the immunization registry, and shalfuality, format, security, and timeliness standards prescribed by the
make them available to providers. A completed form is not requireddepartment.
tc?)r:(;feunstg ;?1(5) \?vritslﬁgstt% i/r\}ittr?;rz:\vn\]/r:;]ljenlczt)zﬁlsoenntrzgfjlztlgfeﬁ dgfl(erer?wtawzz (9) Beginning on January 1, 1999, with written consent

h S » may Hgm a parent, providers and health plans shall report the following
a signed request, in lieu of the form prepared by the department. The : - . . ) .

X ; necessary information to identify a child, adequately track the child’'s
written request must be mailed to the Texas Department of Healt

Immunization Registry, 1100 West 49th Street, Austin, Texas 7875 munization status, allow for effective _recaII gnd rem'”‘.’er systems
- A o and satisfy the required data elements in the immunization registry.
and contain the following information:

(1) child's name: (1) Provider information must include:

(2) child’s date of birth;
(3) child's gender;
(4) name of parent;

(A) the health care provider's name (first, middle
initial, last);

(B) business address (street, city, zip code); and

(C) business telephone number (including area code).
(5) an address where the parent can receive a confirma-

. L\ (2) Child and parent information must include:
tion notice;

(A) child’s name (first, middle initial, last);
(B) child’s address;

(C) child’s social security number (if available);

(6) signature of parent; and
(7) date of signature.

§100.5. Reportable Information.
(@ Information on vaccines administered shall be sent in (D) gender of the child,;
a manner consistent with these rules and procedures issued by the (E) child’s date of birth: and
department. All immunizations for which there is consent shall be '
reported to the immunization registry until the child’s 18th birthday. (F) mother's maiden name (if available).
The immunization history will be purged or removed automatically
from the immunization registry and archived on the child’s 18th
birthday. (A) type of vaccine administered;

(3) Vaccine information must include:

(b) After consent is obtained, a provider reporting directly to (B) date the vaccine was administered (month, day,
the immunization registry, shall submit all the immunization history year);
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(C) vaccine lot number (if known); (b)  For immunization history with written consent, a

provider shall, upon request of the department, supply missing

immunization history, if known, or clarify immunization history
(E) name of vaccine manufacturer (if known). If the submitted to the department.

immunization history is entered as historical data, the lot number an%

(D) dose or series number (if known); and

: e : o 100.8. Health Plans Shall Provide Immunization History to the
manufacturer are not required. Historical data are immunizations th epartment
were administered prior to the present date and/or administered by P :
different provider. (@ Health plans to which providers submit a claim or
. . . . . encounter information for an immunization, shall in turn submit
(h)  Evidence of immunity to vaccine preventable dlseasethe required immunization history to the department within 25
shall be reported. business days from receipt from the provider. The organization
(i) In addition to data required, optional information which must be able to verify the presence of the consent for participation
aids in the tracking of children in the immunization registry may bein the immunization registry before the history is forwarded to the

supplied at the discretion of the parent. department.
() If written consent is obtained from a parent, providers (b) Automated data exchange shall conform to standards
should enter all immunization history. prescribed by the department. Data exchange shall follow the national

standard for data exchange, known as Health Level 7 (HL7), when

(k)  Beginning January 1, 1999, with written consent, @ this format is completed.

provider shall submit immunization history to the immunization
registry. The provider is not required to submit immunization 8100.9. Reports.

information to the department when the immunization information (@) Authorized and registered providers or health plans may
is submitted to a health plan. Providers shall submit evidence 0Fequest recall and reminder reports from the immunization registry to
consent when they submit the documentation of services provided tgyqyide notices of an upcoming or overdue immunization.

the health plan. ) o _ o
. . . . ) (b) Any user of the immunization registry shall maintain the
§100.6. Information Included in the Immunization Registry Prior to confidentiality of all immunization reports.

September 1, 1997. ] o
L o ) ) ) _ 8100.11. Confidentiality.
(@ Immunization histories contained in the immunization

registry prior to September 1, 1997 that were obtained from the _(8) [Information contained in the immunization registry is
following sources will remain in the immunization registry and may confidential. _Reglste_red prowd_ers using t_he Immunization registry
be released from the immunization registry: shall be required to sign a confidentiality disclaimer statement.

(1) Integrated Client Encounter System (ICES);

(2)  Women, Infants and Children (WIC); (c) Registered providers shall be assigned a user identifica-

(3) Medicaid; and tion number and password. The registered provider will be encour-

aged to periodically change the assigned password. The password
will be displayed on the screen as asterisks.

(b) The department shall register providers and assign
security levels.

(4) Texas Health Steps (formerly known as Early and
Periodic Screening Diagnosis and Treatment - EPSDT).
(b) The department will develop informational materials for Filed with the Office of the Secretary of State on November 24,

distribution and posting at all provider’s offices who have access t 998.

the immunization registry and in the provider offices using the Inte-TRD-9817962

grated Client Encounter System (ICES), Women, Infants and Childregusan K. Steeg

(WIC), Medicaid, Texas Health Steps (formerly known as Early andgeneral Counsel

Periodic Screening Diagnosis and Treatment - EPSDT) that will N0y 55 pepartment of Health
tify parents about the following. Effective date: January 1, 1999

(1) Their child may already have an immunization history Proposal publication date: August 7, 1998
in the immunization registry from the one or more of the sources listedcor further information, please call: (512) 458—7236
in subsection (a) of this section. R R R

(2) The parent may request that the department search the

immunization registry for the possibility of an existing immunization Pgrt ||. Texas Department of Mental

history. They may call the department’s toll free number, (800) 252- -
9152, or make the request in writing. Health and Mental Retardation

(3) The parent may request that any existing immuniza—Chapter 406. ICF/MR Programs
tion history be withdrawn and deleted from the immunization registry

as specified in §100.4 of this title (relating to Withdrawal of Consent). Subchapter C. Vendor Payments
§100.7. Data Quality Assurance. 25 TAC §406.101

(@) As needed and for the purpose of assuring the quality andhe Texas Department of Mental Health and Mental Retardation
accuracy of the consented data submitted to the immunization registyyTDMHMR) adopts amendments to §406.101 of Chapter 406,
each provider will allow the department to inspect the immunization5ubchapter C, governing vendor payments with changes to the
history of children whose names appear in the registry stored withext as published in the August 14, 1998, issue of the Texas
the provider. Register (23 TexReg 8339).

23 TexReg 12680 December 11, 1998 Texas Register



The amendment specifies the time allowed for the electronic
submission of claims for services provided by intermediate
care facilities for the persons with mental retardation (ICF/
MR). The amendment will accommodate a new electronic billing
system for several Texas human service programs that will be
implemented on January 1, 1999.

The proposed language is revised on adoption to clarify that
for billing purposes time is calculated using calendar days.
Language is added to specify that biling must be received
by National Heritage Insurance Company (NHIC) within 180
calendar days from the end of the month of service or within
30 days of notification of Medicaid eligibility, whichever is later.
A provision is added specifying that a claim for services for an
individual without a valid LOC determination must be received
by NHIC within 90 calendar days from the date Medicaid
eligibility is re-established or the date a valid determination of
LOC is made, whichever is later. The subsection is revised
to be consistent in structure and wording with corresponding
provisions in rules governing the home and community-based
services (HCS) program.

A hearing to accept oral and written testimony from the public
was held on September 8, 1998, in Austin. No oral or written
testimony was offered. No written comments were received
from members of the public.

The amendment is adopted under the Texas Health and Safety
Code, 8532.015(a), which provides the Texas Board of Mental
Health and Mental Retardation with broad rulemaking author-
ity; the Texas Government Code, §8531.021(a), and the Texas
Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (THHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas; Acts 1995, 74th Texas Legislature, Chapter
6, 81, (Senate Bill 509), which clarifies the authority of THHSC
to delegate the operation of all or part of a Medicaid program
to a health and human services agency; and the Human Re-
sources Code, §32.021(c), which provides an agency operating
part of the Medicaid program with the authority to adopt neces-
sary rules for the proper and efficient operation of the program.
THHSC has delegated to the department the authority to oper-
ate ICF/MR program.

8406.101. Vendor Payments.
(a)-(b) (No change.)

(c) An Intermediate Care Facility for the Mentally Retarded

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation
Effective date: December 20, 1998

Proposal publication date: August 14, 1998

For further information, please call: (512) 206-4516

¢ ¢ ¢

Subchapter G. Additional Facility Responsibili-
ties

The Texas Department of Mental Health and Mental Retar-
dation (TDMHMR) adopts amendments to §406.308 and new
8406.311 of Chapter 406, Subchapter G, governing addi-
tional facility responsibilities. Section 406.308 is adopted with
changes to the text as proposed in the August 14, 1998, is-
sue of the Texas Register (23 TexReg 8347). New 8406.311 is
adopted without changes.

The amendments to §406.308 require a facility in the Texas
intermediate care facilities for persons with mental retardation
(ICF/MR) program to release copies of records and supporting
documents when requested by certain federal and state agen-
cies. New 8406.311 requires facilities to ensure the proper fit of
durable medical equipment for a child served by the facility, pro-
vide instruction regarding the appropriate use of the equipment,
and maintain a record of compliance with the requirements.

Section 406.308(a) is changed on adoption to require a facil-
ity to produce immediately available records and supporting
documents within 24 hours of a request and archived records
and supporting documents within 72 hours of a request. When
copies of records and supporting documents are requested and
the facility does not have ready access to photocopy equipment,
the facility is permitted 72 hours after the request to produce the
copies. The subsection also is revised on adoption to require
the agency requesting and receiving copies of facility records
and supporting documents to provide an acknowledgement that
the copies were received. The list of agencies which may re-
quest access to facility records and supporting documents is
revised upon adoption to drop the Texas Department of Health
and add the Texas Health and Human Services Commission.
TDH does not have oversight responsibilities which require ac-
cess to facility records, whereas the commission does.

A hearing to accept oral and written testimony from the public
was held on September 8, 1998, in Austin. No oral or written
testimony was offered. Written comments were received from

(ICF/MR) is not entitlied to payment if the monthly claim or concent’six, a provider of ICF/MR services, Austin.
adjustment for services is not received by the National Heritage ' ’

Insurance Company (NHIC) within 180 calendar days from the endlhe commenter asked for revisions of 8406.308(a) to require
of the service month or within 30 calendar days of notification of thethat an agency requesting and receiving copies of facility
Medicaid eligibility determination, whichever is later. All claims and records and supporting documents provide a receipt or acknowl-
adjustments for months prior to January 1, 1999, must be submittegidgment for those copies. The commenter also requested the
by March 31, 1999. A claim for services regarding an individual inclusion of language allowing a reasonable length of time for
without a valid LOC determination must be received by NHIC within the facility to access requested records and supporting docu-
90 calendar days from the date Medicaid eligibility is re-establishednents that have been archived, and a reasonable length of time
or the date a valid determination of LOC is made, whichever is laterfor photocoping the records and supporting documents when
the facility does not have photocopy equipment on the premises.
The department has revised the subsection to incorporate the
requested provisions.

25 TAC 8406.308

The amendment is adopted under the Texas Health and Safety
Code, 8532.015(a), which provides the Texas Board of Mental
Health and Mental Retardation with broad rulemaking author-
ity; the Texas Government Code, §531.021(a), and the Texas

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818046
Charles Cooper
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Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (THHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas; Acts 1995, 74th Texas Legislature, Chapter
6, 81, (Senate Bill 509), which clarifies the authority of THHSC
to delegate the operation of all or part of a Medicaid program
to a health and human services agency; and the Human Re-
sources Code, 832.021(c), which provides an agency operating
part of the Medicaid program with the authority to adopt neces-
sary rules for the proper and efficient operation of the program.
THHSC has delegated to the department the authority to oper-
ate ICF/MR program.

8406.308. Record Retention and Other Related Record Requir

ments.

(@) Without prior notification or consent, the agencies listed
in paragraph (1) of this subsection must be provided prompt access

to and copies of facility records and supporting documents.

(1) The agencies which may request access to and copi

of facility records and supporting documents are:

(A) the United States Department of Health and Hu-

man Services;

(B) the Texas Health and Human Services Commi

sion;

(5]

The new section is adopted under the Texas Health and
Safety Code, 8532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, 81, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, 832.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate ICF/MR program.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the

eggency’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818047

S"Charles Cooper

Chair, Texas MHMR Board

(C) the Texas Department of Mental Health and Men- Texas Department of Mental Health and Mental Retardation

tal Retardation;

Effective date: December 20, 1998

(D) the Texas Attorney General's Medicaid Fraud Proposal publication date: August 14, 1998

Control Unit;

(E) the Texas Department of Human Services; and

(F) the Comptroller General of the United States.

(2) Records and supporting documents which are imme
diately available must be produced by the facility for review by the
requesting agency within 24 hours of the agency’s request. If th
records and supporting documents have been archived, they must

For further information, please call: (512) 206-4516
¢ ¢ ¢
Chapter 409. Medicaid Programs

Subchapter J. Reimbursement for Services in

%éitutions for Mental Diseases

produced for review within 72 hours of the request. If copies of the25 TAC 8§8409.371-409.376, 409.378-409.380

records and supporting documents are requested and the facility do
U(‘c’l"DMHMR) adopts the repeals of §8409.371-409.376 and

be provided within 72 hours of the request for copies.

?he Texas Department of Mental Health and Mental Retardation

409.378-409.380 of Chapter 409, Subchapter J, governing

(3) When an agency listed in paragraph (1) of this reimbursement for services in institutions for mental diseases,
subsection requests and receives copies of facility records andithout changes to the proposed text as published in the
supporting documents, the agency will issue an acknowledgemerftugust 14, 1998, issue of the Texas Register (23 TexReg 8350-

to the facility for those records and supporting documents.
(b)-(d) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818048

Charles Cooper

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation

Effective date: December 20, 1998

Proposal publication date: August 14, 1998

For further information, please call: (512) 206-4516

¢ ¢ ¢
25 TAC 8406.311

8351). The adoption of new §8419.371-419.379 of Chapter
419, Subchapter J, concerning institutions for mental diseases,
which replace the repealed sections, are contemporaneously
adopted in this issue of the Texas Register.

The repeals accommodate the adoption of new sections gov-
erning institutions for mental diseases.

A public hearing was held on September 8, 1998, at which no
testimony was offered. Written public comment was received
from San Angelo State School, San Angelo; San Antonio State
Hospital, San Antonio; and Corpus Christi State School, Corpus
Christi. All commenters stated they had no comment.

The repeals are adopted under the Texas Health and Safety
Code, 8532.015(a), which provides the Texas MHMR Board
with broad rulemaking authority; Human Resource Code,
832.021(a), and Government Code, §531.021, which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer federal medical assistance
funds and administer the state’s medical assistance program;
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Senate Bill 509 of the 74th Texas Legislature, which clarifies
THHSC'’s authority to delegate the operation of all or part of
a Medicaid program to a health and human service agency;
and Human Resources Code, 8§32.012(c), which provides
an agency operating part of the Medicaid program with the
authority to adopt necessary rules for the proper and efficient
operation of the program. THHSC has delegated to TDMHMR
the authority to operate the IMD program.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818005

Charles Cooper

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation
Effective date: December 20, 1998

Proposal publication date: August 14, 1998

For further information, please call: (512) 206-4516

¢ ¢ ¢

Chapter 409. Medicaid Programs

(Editor’s Note: Section 1 of House Bill No. 2913 of the 75th Leg-
islative session amended §531.021 of the Government Code,
which designates the Texas Health and Human Services Com-
mission [HHSC] as the agency responsible for administration of
the Medicaid program. On September 1, 1997, HHSC also be-
came responsible for adopting reasonable rules and standards
to govern the setting of Medicaid rates, fees, and charges. Prior
to this date, these functions primarily were performed by three
agencies- the Texas Department of Health [TDH], the Texas
Department of Human Services [TDHS], and the Texas Depart-
ment of Mental Health and Mental Retardation [TDMHMR)].

The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue uner
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that corresponds to them.)

Figure: 1 TAC 355
¢ ¢ ¢

Chapter 419. Medicaid State Operating Agency

Responsibilities

Subchapter J. Institutions for Mental Diseases
25 TAC §8419.371-419.379

The Texas Department of Mental Health and Mental Retardation
(TDMHMR) adopts new 8§8419.371-419.379 of Chapter 419,
Subchapter J, governing institutions for mental diseases, with
changes to the proposed text as published in the August 14,
1998, issue of the Texas Register (23 TexReg 8355-8358). The
repeals of existing §8409.371-409.376 and 409.378-409.380
of Chapter 409, Subchapter J, concerning reimbursement for
services in institutions for mental diseases, which the new
sections replace, are contemporaneously adopted in this issue
of the Texas Register.

The new sections describe the criteria used to determine
whether an institution for mental diseases (IMD) provider is
eligible to receive Medicaid reimbursement for inpatient hospital
services to people aged 65 and older in an IMD and describe
the methods by which patient and IMD provider eligibility
are established and reimbursement for covered services is
accomplished.

Throughout the subchapter minor grammatical changes and
clarifying language are added. Language in §419.372, con-
cerning application, is modified to clarify that the subchapter
is applicable to IMD providers. The term "single state agency"
is replaced with "HHSC" in 8419.373. Language is added to
8§419.374 stating that individuals whose eligibility for IMD ser-
vices is denied or whose IMD services have been terminated,
suspended, or reduced have the right to a fair hearing. Lan-
guage is added to the titles of §419.375 and 8419.376 for clar-
ity. Language in 8419.376(b) and (d) is modified to clarify that
termination relates to the IMD provider's agreement with the
department, instead of the provider’'s reimbursement.

A public hearing was held on September 8, 1998, at which no
testimony was offered. Written public comment was received
from the parent of a state school resident, Garland; San Angelo
State School, San Angelo; San Antonio State Hospital, San
Antonio; and Corpus Christi State School, Corpus Christi.

One commenter questioned if the subchapter applied to persons
with mental retardation. The department responds that the
subchapter does not apply to persons with a sole diagnosis
of mental retardation.

Three commenters stated that they had no comment.

The new sections are adopted under the Texas Health and
Safety Code, §532.015(a), which provides the Texas MHMR
Board with broad rulemaking authority; Human Resource Code,
§32.021(a), and Government Code, §531.021, which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer federal medical assistance
funds and administer the state’s medical assistance program;
Senate Bill 509 of the 74th Texas Legislature, which clarifies
THHSC's authority to delegate the operation of all or part of a
Medicaid program to a health and human service agency; and
Human Resources Code, 832.012(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation of
the program. THHSC has delegated to TDMHMR the authority
to operate the IMD program.

§419.371. Purpose.

The purpose of this subchapter is to describe the criteria used to
determine whether an IMD provider is eligible to receive Medicaid
reimbursement for inpatient hospital services to people aged 65 and
older in an institution for mental diseases (IMD) and to describe the
methods by which patient and IMD provider eligibility are established
and reimbursement for covered services is accomplished.

§419.372. Application.
This subchapter applies to all IMD providers.

8419.373. Definitions.

The following words and terms, when used in this subchapter,
have the following meanings, unless the context clearly indicates
otherwise.

(1) Department - The Texas Department of Mental Health
and Mental Retardation (TDMHMR) or its designee.
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(2) HHSC - The Texas Health and Human Services (3) who have no acceptable alternate placement as deter-
Commission or its designee. mined by the individual's treatment team;

(3) Inpatient hospital services - Services provided under (4) who are eligible for participation in the Texas Medi-
the supervision of a physician in an IMD that meets the requirementsaid program;
for psychiatric hospitals in 42 CFR 8§482.60(b), (c), and (d) and - . .
meets utilization review requirements in 42 CFR 8482.30(a), (b), (d) th (5) who are .not eligible for medical compensation from

e . : : er payment sources;

and (e) unless the utilization review requirements have been Walveta
pursuant to §1903(i)(4) of the Social Security Act and 42 CFR Part (6) who have been certified by a licensed physician to
456, Subpart H. need inpatient hospitalization for the care and treatment of a mental

(4) Institution for mental diseases (IMD) - A hospital of disease;

more than 16 beds that is primarily engaged in providing psychiatric (7) who meet all other federal, state, and local regulations
diagnosis, treatment, and care of individuals with mental diseasegpplicable to admission to a mental hospital; and

including medical care, nursing care, and related services. (8) for whom the department has authorized IMD services

(5) IMD provider - An IMD that has an agreement with based on medical necessity.

the department to provide IMD services. (A) Requests for initial authorization for IMD services

(6) IMD services - Inpatient hospital services provided must be submitted to the department’s Office of Medicaid Administra-
by an IMD provider for the care and treatment (including room andtion within seven calendar days after the first day for which Medicaid
board) of individuals with mental diseases including, but not limitedreimbursement for the provision of IMD services will be requested.

to: (B) Request for authorization of continued stay must

(A) initiation, titration, or change in medication; be submitted no later than seven calendar days prior to the end date
of the initial and all subsequent authorizations. Initial and continued

(B) monitoring and assessing by qualified mental stay authorizations are valid for up to 31 calendar days.

health professionals;
(b) Any Medicaid eligible individual whose request for
eligibility for IMD services is denied or is not acted upon with
(D) redirection of inappropriate behaviors and/or rein- reasonable promptness, or whose IMD services have been terminated,
forcement of appropriate behaviors; suspended, or reduced by TDMHMR is entitled to a fair hearing,
conducted by TDHS. A request for a fair hearing must be submitted
to the TDMHMR Office of Medicaid Administration and received
(F) structured skills training activities; and within 90 days from the date the notice of denial of eligibility for
IMD services or notice of termination, suspension, or reduction of
IMD services is mailed.
7) Mental diseases - Diseases listed as mental disorder, : P :
in the Inte(rrzational Classification of Diseases, Ninth Edition, modified§4lg'375' IMD Provider Eligibility for Reimbursement.
for clinical applications (ICD-9-CM), with the exception of mental (a) To be eligible for reimbursement for IMD services, an
retardation and chemical dependency disorders. IMD provider must:

(C) suicide precautions;

(E) group and individual therapies;

(G) nursing services.

(8) Qualified mental health professional - A person acting (1) submit an approved application for enrollment through
within the scope of his or her training and licensure or certification,means established by the department’s Office of Medicaid Adminis-
who is a: tration to include evidence that the provider:

(A) licensed social worker, as defined by the Human (A) meets the conditions of participation referenced in
Resources Code, §50.001; 42 CFR 8482.60(b);

(B) licensed professional counselor, as defined by the (B) is accredited by the Joint Commission on Accred-
Licensed Professional Counselor Act, Texas Civil Statutes, Articlgtation of Healthcare Organizations (JCAHO);

45129, 82 (C) if applicable, licensed as a mental hospital under

(C) physician, as defined by the Medical Practice Act, the Texas Health and Safety Code, Chapter 577; and
Texas Civil Statutes, Article 4495b 8§1.03, or a person employed by

any agency of the United States having a license to practice medicine . (D) h_as a consistent h'St(.)”Cal pattern of accepting
in any state of the United States: persons involuntarily committed for inpatient mental health treatment

as evidenced by having provided mental health services to a minimum

(D) registered nurse as defined in the Nurse Practiceof 20 persons, 65 years of age or older, involuntarily committed for
Act (Texas Civil Statutes, Articles 4513-4528); or inpatient mental health treatment under the Texas Health and Safety
» Code, Chapters 573 and 574, during the two-year period immediately

(E) psychologist, as defined by the Psychologists preceding the date of application for participation.

Certification and Licensing Act, Texas Civil Statutes, Article 4512c,
§2. (2) have in effect a written provider agreement with the

§419.374. Eligible Population. department which:

(A) describes respective responsibiliies of the
provider and the department’s Office of Medicaid Administration,
(1) who are age 65 years or older; including arrangements to ensure:

(@) Reimbursement for IMD services is limited to individuals:

(2) who have one or more mental disease; (i) joint planning efforts;
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(i) development of alternative methods of care; (@) Reimbursement for IMD services provided to eligible
(i) access by HHSC to the institution, its patients individuals begins_ on the dat_e (_establishe_d by_written n_otice fr_om the
and patients’ records when necessary to carry out, the agenc’ydsepartm_ent’s Office .Of Medicaid Admln_lstrathn_ a_1r_1d Is contingent
responsibilities; upon validation of e\_/ldgnce of IMD provider ellg!blllty as _de_scrlbed

’ in 8419.375(c) of this title (relating to IMD Provider Eligibility for
(iv) recording, reporting, and exchanging medical Reimbursement).

and social information about the patients; and (b) An IMD provider's agreement with the department is

(v) other procedures that may be required to achievesubject to termination with written notice on the date that any of
the purposes of the agreement; the following occurs:

(B) assures the capacity of the provider to admit, (1) loss of Medicare and/or JCAHO certification;
readmit from alternate care, and treat both eligible persons voluntarily
seeking services under the Texas Health and Safety Code, Chapttearl,
572, and persons involuntarily committed for inpatient mental health ™"
treatment under the Texas Health and Safety Code, Chapters 573 and (3) failure to meet requirements specified in 42 CFR
574; 8440.140(a) pertaining to providers of inpatient hospital services in
institutions for mental diseases;

(2) if applicable, loss of licensure as a psychiatric hospi-

(C) assures that the provider is meeting the require-
ments specified in 42 CFR 8§440.140(a) pertaining to providers of (4) demonstrated noncompliance with those provisions of
inpatient hospital services in institutions for mental diseases; the Texas Administrative Code, Title 25, Part Il, that relate to patient
care and treatment in inpatient mental health facilities, or with state

(D) assures that the provider is in compliance with : - .
those provisions of the Texas Administrative Code, Title 25, Part II,!"’“NS governing admission and treatment of persons with mental

that relate to patient care and treatment in inpatient mental healtwneSS;
facilities; (5) breach of the written provider agreement described in
8§419.375(a)(2) of this title (relating to IMD Provider Eligibility for

(E) assures that the provider is serving a patient pOp'Reimbursement); or

ulation in which more than 50% currently require institutionalization
because of a mental disease; and (6) termination of participation by HHSC in the reim-

(F) assures that the provider will submit cost reports bursement for services in the IMD Medicaid program.

and audit data in a manner authorized by the department. (c) Failure to submit an acceptable cost report in the required
time frame constitutes a contract violation and may result in a hold

(b) An IMD provider’s eligibility for reimbursement must be 8f vendor payments.

renewed periodically at a time designated by the department’s Offic
of Medicaid Administration, but not to exceed two years. (d) Termination of the IMD provider agreement and vendor
hold are adverse actions for which the IMD provider is entitled to an
administrative hearing in accordance with Chapter 409, Subchapter
B, of this title (relating to Adverse Actions).

(c) Evidence of compliance with subsection (a) of this section
is validated through reviews by the department’s Office of Medicaid
Administration. Reviews occur at intervals decided upon by the

department. No IMD provider is notified more than 48 hours before (e) IMD providers that receive Medicaid reimbursement for
the scheduled review. For each Medicaid patient, the departmedMD services are governed by Chapter 409, Subchapter C, of this
additionally reviews: title (relating to Fraud and Abuse and Recovery of Funds).

(1) the adequacy of services available to meet the patient'§419.377. Discharge Criteria.
current health needs and promote the patient's maximum physic

X o aJMD providers must be in compliance with the following rules, as
mental, and psychosocial well-being;

applicable, regarding discharge of individuals receiving IMD services:

(1) Chapter 402, Subchapter A of this title (relating
to Admissions, Transfers, Absences and Discharges—Mental Health
(3) the feasibility of meeting the patient's mental and Facilities);

i[;]r;ﬁ:](ﬁng?ilg:ecare needs through alternative institutional or non- (2) Chapter 402, Subchapter B of this title (relating to
) Continuity of Services—Mental Health Services); and

(3) Chapter 401, Subchapter J of this title (relating to
s of Care and Treatment in Psychiatric Hospitals).

(2) the necessity or desirability of the patient’s continued
placement in the IMD; and

(d) If the IMD provider fails to provide evidence of compli-
ance with subsection (c)(1)-(3) of this section, then the provider musétandard
take corrective action, as needed, based on the findings contained T
the department’s report. 8§419.378. References.

(1) If the IMD provider fails to take corrective action, The following laws and rules are referenced in this subchapter:

recoupment of Medicaid funds associated with the finding(s) is
initiated as provided for in Chapter 409, Subchapter C, of this title (1) 42 CFR Part 456, Subpart H, §8482.60, 482.30,

(relating to Fraud and Abuse and Recovery of Funds). 431.620, 440.140, and 431.107;

(2) Recoupment is an adverse action for which the IMD (2) Social Security Act, §1903(i)(4);
provider is entitled to an administrative hearing in accordance with (3) Human Resources Code, 850.001;

Chapter 409, Subchapter B, of this title (relating to Adverse Actions). (4) Texas Civil Statutes, Articles 4495b, 4512¢, 4512g,
8§419.376. IMD Provider Reimbursement. and 4518, §5;
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(5) Texas Health and Safety Code, Chapters 572-574 anfChapter 221.

577;

(6) those provisions in the Texas Administrative Code,
Title 25, Part Il that relate to patient care and treatment in inpatien

mental health facilities;

Distribution of Bond Proceeds
34 TAC §8§221.2-221.6

The Texas Public Finance Authority adopts amendments to
%§221.2-221.5 and new 8221.6 concerning the distribution
of bond proceeds, without changes to the proposed text as

(7) Chapter 409, Subchapter B, of this title (relating to published in the July 24, 1998, issue of the Texas Register (23

Adverse Actions); and

TexReg 7525).

(8) Chapter 409, Subchapter C, of this title (relating to The amendments and new section are necessary to update or

Fraud and Abuse and Recovery of Funds).
§419.379. Distribution.
This subchapter shall be distributed to:

(1) members of the Texas MHMR Board;

delete obsolete provisions and conform the agency’s rules to
new statutory requirements.

The sections explain the purpose of the rules, provide relevant
definitions, set forth the requirements of agencies’ requests for
financing, and provide procedural and substantive requirements

(2) executive, managemenL and program staff of Centra’:hat must be satisfied for the Authonty to issue bonds.

Office;
(3) chief executive officers of all IMD providers; and
(4) advocacy organizations.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818006

Charles Cooper

Chair, Texas MHMR Board

Texas Department of Mental Health and Mental Retardation
Effective date: December 20, 1998

Proposal publication date: August 14, 1998

For further information, please call: (512) 206-4516

¢ ¢ ¢

Part VIII. Interagency Council for Early
Childhood Intervention

Chapter 621. Early Childhood Intervention

(Editor’s Note: Section 1 of House Bill No. 2913 of the 75th Leg-
islative session amended §531.021 of the Government Code,
which designates the Texas Health and Human Services Com-
mission [HHSC] as the agency responsible for administration of
the Medicaid program. On September 1, 1997, HHSC also be-
came responsible for adopting reasonable rules and standards
to govern the setting of Medicaid rates, fees, and charges. Prior
to this date, these functions primarily were performed by three
agencies- the Texas Department of Health [TDH], the Texas
Department of Human Services [TDHS], and the Texas Depart-
ment of Mental Health and Mental Retardation [TDMHMR].

The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue uner
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that corresponds to them.)

Figure: 1 TAC 355

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

Part X. Texas Public Finance Authority

No comments were received regarding the amendments and
new section.

The amendments and new section are adopted under Texas
Civil Statutes, Article 601d, which authorizes the Authority to
promulgate rules necessary to the administration of the Article.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 25,
1998.

TRD-9817993

Judith M. Porras

General Counsel

Texas Public Finance Authority

Effective date: December 15, 1998

Proposal publication date: July 24, 1998

For further information, please call: (512) 463-5544

. . ¢+
Chapter 222. Public Records

34 TAC §222.1

The Texas Public Finance Authority adopts the repeal of §222.1
concerning charges for public records without changes to the
proposed text as published in the July 24, 1998, Texas Register
(23TexReg7525).

The repeal deletes obsolete and unnecessary rules.

The section is not necessary because the Authority is required
to charge for public information in accordance with administra-
tive rules of the Texas General Services Commission.

No comments were received regarding the repeal.

The repeal is adopted under Texas Civil Statutes, Article 601d,
which authorizes the Authority to promulgate rules necessary
for the administration of that Article.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 25,
1998.

TRD-9817992
Judith M. Porras
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General Counsel

Texas Public Finance Authority

Effective date: December 15, 1998

Proposal publication date: July 24, 1998

For further information, please call: (512) 463-5544

¢ ¢ ¢

to require agencies to prepare lease supplements rather than
purchase vouchers, to reduce the number of copies of leases
supplements that agencies must submit, and to delete the re-
quirement for forwarding a copy of the lease supplement to the
Comptroller.

The amendments are adopted under Texas Civil Statutes,
Article 601d, which authorizes the Authority to promulgate rules

Chapter 223. Master Equipment Lease Purchasenecessary for the administration of the Article.

Program
34 TAC 88223.1, 223.3, 223.5, 223.7

The Texas Public Finance Authority adopts the repeal of
88§223.1, 223.3, 223.5, 223.7 concerning the master equipment
lease purchase program (MLPP), without changes to the pro-
posed text as published in the July 24, 1998, issue of the Texas
Registen(23 TexReg 7526).

The repeal deletes unnecessary administrative rules.

The repealed sections implemented MLPP, Series A, which is
no longer a separate financing program.

No comments were received regarding the repeal.

The repeal is adopted under Texas Civil Statutes, Article 601d,
which authorizes the Authority to promulgate rules necessary
for the administration of the Article.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 25,
1998.

TRD-9817991

Judith M. Porras

General Counsel

Texas Public Finance Authority

Effective date: December 15, 1998

Proposal publication date: July 24, 1998

For further information, please call: (512) 463-5544

¢ ¢ ¢

Chapter 225. Master Equipment Lease Purchaser.

Program, Series B
34 TAC 8§8225.1, 225.3, 225.5

The Texas Public Finance Authority adopts amendments to
8§8225.1, 225.3, and 225.5 concerning the master equipment
lease purchase program (MLPP), with changes to the proposed
text as published in the July 24, 1998, issue of the Texas
Register (23TexReg 7526).

The amendments are non-substantive technical amendments to
update and clarify requirements of the program.

The sections explain the purpose of the rules, provide definitions
of terms, provide procedures for financing equipment, and
explain the costs of the MLPP and how such costs may be
paid.

No comments were received regarding the amendments, how-
ever, the Authority staff charged with the operation of the MLPP
suggested further amendments to the text of §225.5 (relating
to procedures for financing eligible projects), subsection (d)

§225.1. Purpose of the Rules.

The Texas Public Finance Authority proposes these new rules, as
Chapter 225, concerning the administration of the State of Texas
Master Lease Purchase Program authorized by Texas Civil Statutes,
Article 601d 8§9A. This chapter defines certain terms pertaining to
the operation of the Texas Master Lease Purchase Program, identifies
the responsibilities of various parties in administering the Texas
Master Lease Purchase Program, and establishes basic procedures
under which state agencies may participate in the Texas Master Lease
Purchase Program.

8§225.3. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Act-The Texas Public Finance Authority Act, Texas
Civil Statutes, Article 601d, as amended.

(2) Administrative costs—The reasonable costs incurred
by the authority in developing, administering, and monitoring the
program, which costs include, but are not limited to fees for the
paying agent, the dealer, the servicing agent, and the authority’s
operational charges.

(3) Amortization schedule—A detailed schedule of princi-
pal and interest payments and administrative costs due for each lease
payment as required under the master lease agreement and contained
in each lease supplement. The principal amount will include the pur-
chase price of the eligible projects and the costs of issuance, which
will be separately itemized.

(4) Authority—The Texas Public Finance Authority, or any
successors or assignees to its duties and functions.

(5) Authorized representative—That person(s) duly autho-
ized by a client agency and the authority to execute and deliver a
master lease agreement and lease supplement(s) and such other doc-
uments as are deemed necessary or appropriate to implement the
program.

(6) Board-The board of directors of the authority.

(7) Bond Review Board—The board created by Texas Civil
Statutes, Article 717k-7, or any successors or assignees to its duties
and functions.

(8) Bundled purchases—Those purchases of multiple eli-
gible projects individually valued at a minimum of $500 for and on
behalf of one or more client agencies, which are aggregated into one
vendor contract for acquisition.

(9) Client agency—Any state agency that wants to use the
program to finance eligible projects and has the authority, pursuant
to applicable law, to do so.

(10) Comptroller—The Comptroller of Public Accounts of
the State of Texas, or any successors or assignees to its duties and
functions.
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(11) Comptroller's interagency agreement—The provisionnecessary to authorize the client agency to participate in the program
contained in the master lease agreement and in the lease supplemeatsl the authority to make payments on behalf of the client agency
authorizing the authority to access each client agency’s appropriatefdr the purchase of eligible project as specifically set forth in each
funds to pay debt service on the program by delivering paymentease supplement.
vouchers to the comptroller drawn on the client agency’s designated

funds (22) Program-The State of Texas Master Lease Purchase

Program described in these rules to be carried out by the authority
(12) Costs of issuance—All costs associated with the profor the purpose of financing or refinancing of eligible projects.
gram, including, but not limited to, printing costs, costs of preparation

of documents, and fees to rating agencies, financial advisor, credit and . (23) Progress _payments—l_:’erlodlc payments for eligible
liquidity providers. bond counsel. and underwriters projects to be made during installation of and prior to acceptance
q yp ’ ’ : of such eligible project by the client agency which payments are set

(13) Debit memo-The notice provided to each client out in an agreement with the vendor. The agreement must provide
agency within 30 days after each lease payment. The debit memfor specific payments corresponding to completion of definitive
will include the name of the client agency, each lease supplemertomponents sufficient to create identifiable collateral.
by identifying number, the eligible project, the total amount paid

N ; - . (24) Request for financing—A written request from a client
reflected as principal and interest payments, administrative costs, the h hori i h L f licibl .
ayment date, credit, if any, and the remaining principal balance agency to the authority to finance the acquisition of an eligible project
P ’ ’ ’ * through the program. Such request for financing shall include an

(14) Eligible project—Any physical structure that has beenitemized description of the eligible project prepared by the client
authorized by the legislature for the authority to finance and isagency including the estimated cost of acquisition, the estimated
used by a client agency to conduct official state business, togetherseful life of the project, the proposed date(s) of delivery and
with the land and major equipment or personal property that isacceptance of the eligible project, the proposed use of the eligible
functionally related to the physical structure, or any other fixed asseproject, and the source of funds to be used by the client agency
used by a client agency to conduct official state business, includingp make the payments for the eligible project, and any one of the
without limitation, telecommunications devices or systems, automateébllowing documents:
information systems, computers and computer software, provided,
that such property has a useful life of at least three years, and a
value of at least $10,000, valued either individually or as a group of (B) acopy of the contract prepared and awarded by the
individual items of property, each having a minimum value of $500Texas Department of Information Resources for an eligible project;
per item. or

(A) a copy of the purchase order for eligible project;

(15) Fees-The amount assessed each client agency for (C) any awarded contract for an eligible project, or for
participating in the program. Fees include the costs of issuance arslindled purchases, a copy of which is sent to and received by the
administrative costs. authority and which may be generated by any client agency.

(16) Interim financing—The initial financing source by (25) State agency—A board, commission, department, of-
which eligible project may be financed if it is deemed advisable byfice, agency, institution of higher education or other governmental
the authority. Interim financing will occur when the authority issuesentity in the executive, judicial, or legislative branch of state govern-
its Master Lease Purchase Program Tax-Exempt Commercial Paparent.
Revenue Notes (the notes) in various amounts, not to exceed $300
million outstanding at any one time. the Act

(17) LBB-The Legislative Budget Board of the State of
Texas, or any successors or assignees to its duties and functions.

(26) State lease fund-The fund by that name created by

(27) Statement of acceptance—A statement contained in
the lease supplement, executed by the client agency, which states that

(18) Lease payments—-Those amounts specified in theéhe eligible project has been received, inspected, and found to be in
lease supplements and made pursuant to the comptroller’s intercefutlly acceptable condition by the client agency, that all approvals, if
payable semiannually on the first day of February and the first dayany, have been obtained and that all other requirements of law have
of August. The term "lease payments’ also includes all paymentdeen satisfied and authorizing the authority to provide payment to the
made while the eligible project is in the interim financing and to vendor.

lease revenue bond holders. §225.5. Procedures for Financing Eligible Projects.

(19) - Lease revenue bonds—The long-term bonds issued by (@) A client agency shall submit a request for financing when
the authority either to refinance eligible project that has been initiallyit is prepared to rogeedywith a proaram figancin A resolgtion of
finance through interim financing, or to fund the purchase of eligible prep p : progra 19

- the client agency’s governing body which authorizes the request for
project : . : .

financing and the execution of documents required under the program

(20) Lease supplement—A form promulgated by the au-shall be submitted with the request. Upon receipt of a request for
thority to be executed by each client agency which incorporates thénancing the authority will review such request for completeness and
terms of the master lease agreement and other agreements under toenpliance with program rules. If the request for financing is found
program. The lease supplement shall specifically identify the eligito be complete and in compliance, the authority will accept the request
ble project to be financed, including the serial number or other statéor financing.
identification number, the exact amount to be paid, the payee, and

any updates or corrections to the request for financing. (b) Upon acceptance of the request for financing, if the client

agency has not previously participated in the program, the authority
(21) Master lease agreement—The master lease agreementll forward to the client agency a copy of the master lease agreement

is the contract executed between the authorized representative of eaithbe executed by an authorized representative. The master lease

client agency and the authority, containing such terms and provisionagreement is not subject to revision by the client agency and, when

23 TexReg 12688 December 11, 1998 Texas Register



executed by the client agency’s authorized representative and these its best efforts to ensure that the staff of the LBB will include in
authority, will serve as the basis for all future purchases of eligibleits budget recommendation sufficient appropriations to make all lease
project under the program. payments required under the program.

(c) After acceptance of the request for financing by the (m) All books and records of the authority will be available
authority and execution of the master lease agreement, the cliemd the LBB, the comptroller, the state auditor’s office, client agencies,
agency will proceed to procure the eligible project in complianceand other interested parties which may, from time to time, request
with all applicable laws and rules governing such procurementaccess to information regarding the program.
including obtaining the approval, if any is required, of the Bond

Review Board, the Department of Information Resources, the General.II (n) | Al _iSUﬁnces of Ilease re_ve(r;ufe b(;]nds ug]l_der the progra;m
Services Commission, or other state agency. will comply with all approvals required for the public issuance o

debt by a state agency, including review and approval by the Bond
(d) After the client agency has taken delivery and acceptanc&keview Board and the attorney general.

of the eligible project and determined that it meets all requirementﬁ_hiS agency hereby certifies that the adoption has been re-

for payment in full to the vendor, the client agency will prepare . : .
the lease supplement together with all documents required by th\é'ewed ,by legal couns_el and found to be a valid exercise of the
ggency’s legal authority.

comptroller and will execute two copies of the lease supplemen
which also contains the statement of acceptance of the eligible projeé&tiled with the Office of the Secretary of State on November 25,
and will forward all copies along with the payment voucher and all1998.

other documents to the authority. The authority will immediately trp_gg17990

execute two copies of the lease supplement and return one copy 50

: udith M. Porras
the client agency. General Counsel

(e) The authority will make a determination to initially fund Texas Public Finance Authority
the eligible project through the interim financing or through the geactive date: December 15. 1998
issuance of lease revenue bonds. Such determination will be withi

Broposal publication date: July 24, 1998
the sole discretion of the authority. P P y

For further information, please call: (512) 463-5544
(f) The authority will effect the payment in full to the vendor, . . .
or partial payment if the eligible project has been designated for

progress payments. TITLE 40. SOCIAL SERVICES AND AS-

(9) Upon receipt of the lease supplement, the authority andlSISTANCE
the comptroller will effect the comptroller’s intercept to provide for

the lease payments. Part I. Texas Department of Human Ser-

(h) No later than on or before 48 hours prior to a leaseVICES
payment, the authority will submit a voucher directing the comptroller
to transfer sufficient monies from each client agency into the stat€hapter 15. Medicaid Eligibility
lease fund the authority will provide a voucher to the comptroller to
effect debt service payment. The treasurer will then transfer monie
out of the state lease fund and make lease payments.

he Texas Department of Human Services (DHS) adopts
the repeal of Subchapter OO, §8§15.4001 through 15.4023;
Subchapter PP, §15.4101; Subchapter QQ, §815.4201 through
(i) Within 30 days following each lease payment, the author-15.4210; Subchapter RR, §815.4301 through 15.4324; and

ity will provide a debit memo to each client agency. Subchapter SS, §815.4401 through 4409, without changes to

; ; ; ; he proposed text published in the October 2, 1998, issue of the
() The authority may issue lease revenue bonds in order tﬁ(exas Register (23 TexReg 9962).

refinance the lease supplements initially funded through the interi
financing. The final maturity of lease revenue bonds shall not exceetthe justification for the repeals is to delete obsolete rules.
the latest maturity of the lease supplements being financed upon thghese rules were the eligibility requirements for individuals who
occurrence of any of the following events: were in nursing facilities prior to January 1, 1974, when the

(1) any date on which the aggregate volume of Ieasefederal government took over the Old Age Assistance program

supplements then being financed through the interim financinggrom the states. Because of increases in their incomes over

reaches $75 million: or ime, these clients are all now eligible for Medicaid under the

current special income limit medical assistance only program.
(2) 30 days prior to the end of any state biennial appro-

priation period which is currently August 31 of odd-numbered yearsThe repeals will function by deleting obsolete rules from the rule

base

(k) The authority may adjust the lease payments under a leas . . .

supplement as a result of a change in interest rates, or a refinancin@,O comments were received regarding adoption of the repeals.
or a change in administrative costs. When such adjustment in leassubchapter OO. Legal Requirements for Type
payments is effected, the authority will, concurrent with establishing 02
the new interest rate, provide an amended amortization scheduFe)mgram

reflecting the adjusted lease payments to the comptroller and to eaefp TAC §§15.4001-15.4023

client agency.
gency The repeals are adopted under the Human Resources Code,

() At least once during each fiscal year of the state theTitle 2, Chapters 22 and 32, which authorizes the department
authority will forward to the Legislative Budget Board (LBB) a to administer public and medical assistance programs and
schedule, by client agency, of all lease payments. The authority wilinder Texas Government Code §531.021, which provides the
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Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §822.001-
22.030 and §832.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818024

Glenn Scott

General Counsel, Legal Services

Texas Department of Human Services

Effective date: December 20, 1998

Proposal publication date: October 2, 1998

For further information, please call: (512) 438-3765

¢ ¢ ¢

Subchapter PP. Needs Allowance for Type Pro-
gram 02
40 TAC §15.4101

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code 8531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §822.001-
22.030 and §832.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818025

Glenn Scott

General Counsel, Legal Services

Texas Department of Human Services

Effective date: December 20, 1998

Proposal publication date: October 2, 1998

For further information, please call: (512) 438-3765

¢ ¢ ¢

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818026

Glenn Scott

General Counsel, Legal Services

Texas Department of Human Services

Effective date: December 20, 1998

Proposal publication date: October 2, 1998

For further information, please call: (512) 438-3765

. . .
Subchapter RR. Income for Type Program 02

40 TAC 8815.4301-15.4324

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code 8531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §822.001-
22.030 and §832.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818027

Glenn Scott

General Counsel, Legal Services

Texas Department of Human Services

Effective date: December 20, 1998

Proposal publication date: October 2, 1998

For further information, please call: (512) 438-3765

. . .
Subchapter SS. Budgeting for Type Program 02
40 TAC §815.4401-15.4409

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and

Subchapter QQ Resources for Type Program Oander Texas Government Code 8531.021, which provides the

40 TAC 8815.4201-15.4210

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs and
under Texas Government Code 8531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §822.001-
22.030 and §832.001-32.042.

ealth and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §822.001-
22.030 and §832.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818028
Glenn Scott
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General Counsel, Legal Services

Texas Department of Human Services

Effective date: December 20, 1998

Proposal publication date: October 2, 1998

For further information, please call: (512) 438-3765

. . .
Part II.

Chapter 111.
ple Who Are Deaf-Blind With Multiple Disabilities

(Editor’s Note: Section 1 of House Bill No. 2913 ofthe 75th Leg-
islative session amended §531.021 of the Government Code,
which designates the Texas Health and Human Services Com-
mission [HHSC] as the agency responsible for administration of
the Medicaid program. On September 1, 1997, HHSC also be-
came responsible for adopting reasonable rules and standards
to govern the setting of Medicaid rates, fees, and charges. Prior
to this date, these functions primarily were performed by three
agencies- the Texas Department of Health [TDH], the Texas
Department of Human Services [TDHS], and the Texas Depart-
ment of Mental Health and Mental Retardation [TDMHMR)].

The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue uner
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that corresponds to them.)

Figure: 1 TAC 355
¢ ¢ ¢

Part XIX. Texas Department of Protective

and Regulatory Services

Chapter 708. Medicaid Targeted Case Manage-

ment Program

(Editor’s Note: Section 1 of House Bill No. 2913 of the 75th Leg-
islative session amended §531.021 of the Government Code,
which designates the Texas Health and Human Services Com-
mission [HHSC] as the agency responsible for administration of
the Medicaid program. On September 1, 1997, HHSC also be-
came responsible for adopting reasonable rules and standards
to govern the setting of Medicaid rates, fees, and charges. Prior
to this date, these functions primarily were performed by three
agencies- the Texas Department of Health [TDH], the Texas
Department of Human Services [TDHS], and the Texas Depart-
ment of Mental Health and Mental Retardation [TDMHMR].

The Texas Register is administratively transferring the following
rules listed in the conversion chart published in this issue uner
the Tables and graphics section. The table lists the old rule
numbers and the new rule numbers that corresponds to them.)

Figure: 1 TAC 355
¢ ¢ ¢

Part XX. Texas Workforce Commission
Chapter 800. General Administration
Subchapter A. General Provisions

Texas Rehabilitation Commission
Medicaid Waiver Program for Peo-

40 TAC §8§800.1, 800.2, 800.4

The Texas Workforce Commission (Commission) adopts new
§8800.1, 800.2, and 800.4 concerning general provisions per-
taining to short title purpose, definitions, and gifts, without
changes to proposed text as published in the September 18,
1998, issue of the Texas Register (23 TexReg 9537). The
adopted text will not be republished here.

The purpose of the rules is to set forth the title and purpose
of the subchapter, the definitions applicable to the chapter, and
the ethics rules applicable to the Commission.

New Subchapter A, General Provisions, is adopted as the
location for rules pertaining to general provisions applicable to
the Commission.

New 8800.1 sets forth the short title and purpose of the rules
contained in the subchapter.

New §800.2 sets forth the definitions applicable to this chapter.

New 8800.4 incorporates by reference the Texas Ethics Com-
mission’s rules regarding gifts from persons appearing before or
regulated by the Commission. The Texas Ethics Commission’s
rules are incorporated by reference pursuant to Texas Govern-
ment Code §571.063, which requires each regulatory agency
in the executive branch to develop rules limiting the acceptance
of gifts or other benefits from persons appearing before or reg-
ulated by the agency, which must be at least as restrictive as
the rules of the Texas Ethics Commission.

The Commission received no comments on the proposed rules.

The new rules are adopted under Texas Labor Code, §8301.061
and 302.021, which provides the Commission with the authority
to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Commission programs; and Texas
Government Code §571.063, which requires each regulatory
agency in the executive branch to develop rules limiting the
acceptance of gifts or other benefits from persons appearing
before or regulated by the agency, which must be at least as
restrictive as the rules of the Texas Ethics Commission.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency's legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818008

J. Randel (Jerry) Hill

General Counsel

Texas Workforce Commission

Effective date: December 20, 1998

Proposal publication date: September 18, 1998

For further information, please call: (512) 463-8812

¢ ¢ ¢
40 TAC 8800.3

The Texas Workforce Commission (Commission) adopts new
8800.3 concerning historically underutilized businesses, without
changes to the proposed test as published in the September
18, 1998, issue of the Texas Register (23 TexReg 9537). The
adopted text will not be republished here.

The purpose of the rule is to set forth the provisions applicable
to historically underutilized businesses. Furthermore, the pur-
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pose of the rule is to assist historically underutilized businesses
by incorporating by reference the General Services Commission
rules regarding historically underutilized businesses as required
by the 75th Legislature, Regular Session, House Bill 1 (General
Appropriations Act) Art. IX, 8124(5).

The Commission received no comments on the proposed rule.

The new rule is adopted under Texas Labor Code, §8301.061
and 302.021, which provides the Commission with the authority
to adopt, amend, or repeal such rules as it deems necessary
for the effective administration of Commission programs.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on November 30,
1998.

TRD-9818007

J. Randel (Jerry) Hill

General Counsel

Texas Workforce Commission

Effective date: December 20, 1998

Proposal publication date: September 18, 1998
For further information, please call: (512) 463-8812

¢ ¢ ¢
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— ReviEw oF AGENCY RULES=—

This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. I1X, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency's rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews Public Utility Commission

Texas Department of Public Safety Title 16, Part |

Title 37, Part | The Public Utility Commission of Texas files this notice of intention
. . . . o review 8§23.6 relating to Spanish Language Requirements, §23.41
The Texas Department of Public Safety (DPS) files this notice Ofielating to Customer Relations, §23.42 relating to Refusal of Service,

intention to review Chapter 3-Traffic Law Enforcement, Chapter 5-§23 43 relatin : ; ;
o o . g to Applicant and Customer Deposit, §23.44 relating
Criminal Law Enforcement, and Chapter 25-Safety Respon3|bllltyto New Construction, §23.45 relating to Billing, and §23.46 relating

Regulations pursuant to the Appropriations Act of 1997, House Billy, pigcontinuance of Service pursuant to the Appropriations Act of

1, Article IX, §167. 1997, House Bill 1, Article IX, §167 (§167). Project Number 17709
As part of this review process, the DPS is proposing amendments t@as been assigned to the review of these rule sections.
Chapter 3: 883.22, 3.24, 3.59, and 83.62. Sections 3.63, 3.71, 3.7

62. a Rs part of this revi  th ission i ing th |
and §3.102 are proposed for repeal with simultaneous filing of ne Part o7 s Teviow process, T1e CommISSIon 1S proposing e repea

! f 823.6 and §823.41-23.46. The commission is proposing new cus-
§3.71. Chapter 5 amendments include the repeal of 885.1-5.3, 510,61 senvice rules §§25.21-25.26 and §§25.28-25.31 under Project
and 85.21 with the simultaneous proposal of new 85.1. Amendmentg,mper 19513 to replace these sections for electric service providers:
to Chapter 25 are: §825.1-25.5, 25.13-25.15, 25.17, and §25.18. Thg,y §826.21-26.31 to replace these sections for telecommunications
proposed amendments may be found in the Proposed Rules Sectiglice providers. The proposed new sections and the proposed re-
of the Texas RegisterThe DPS will accept comments on the §167 é)eals may be found in the Proposed Rules section cTehas Regis-

requirement as to whether the reason for adopting the rules continugg; The commission will accept comments on the §167 requirement
to exist in the comments filed on the proposed amendments. in the comments filed on the proposed new sections.

The DPS is not proposing any changes to Chapter 3: §§83.1-3.10, 3.2 : . . . . . :
3.23. 3.25.3.20 3.41 3.42. 351-3.58. 3.60, 3.6, 3.72.3.74, 3.7£ny questions pertaining to this notice of intention to review should

e directed to Rhonda Dempsey, Rules Coordinator, Office of
3.91, 3.101, 3.111, and 83.121; to Chapter 25: §8§25.6-25.12, 25.1 ; ; " o
and §§25.19-25.21. The DPS's reason for adopting these sectio egulatory Affairs, Public Utility Commission of Texas, 1701 North

continues to exist. Comments regarding the 8167 requirements ongress Avenue, Austin, Texas, 78711-3326 or at voice telephone

to whether the reason for adopting these sections of Chapters 3, ,12) 936-7308.
and 25 continues to exist may be submitted to Mary Ann Courter,TRD-9818067

Chief of Legal Services, Texas Department of Public Safety, BoxRhonda Dempsey
4087, Austin, Texas, 78773-0140, (512) 424-2890 within 20 day<Rules Coordinator

after publication of this notice of intention to review. Public Utility Commission of Texas

Any questions pertaining to this notice of intention to review shouldFiled: December 1, 1998

be directed to Mary Ann Courter, Chief of Legal Services, Texas ¢ ¢ ¢

Department of Public Safety, Box 4087, Austin, Texas, 78773-0140, S o ) ) ] ) ]
(512) 424-2890. The Public Utility Commission of Texas files this notice of intention

to review §23.92 relating to Expanded Interconnection pursuant to the
TRD-9818053 Appropriations Act of 1997, House Bill 1, Article 1X, §167 (8167).

Dudley M. Thomas Project Number 17709 has been assigned to the review of this section.
Director

Texas Department of Public Safety
Filed: December 1, 1998

As part of this review process, the commission is proposing the repeal
of §23.92 and is proposing new 8§26.271 of this title (relating to

Expanded Interconnection) to replace §23.92. The proposed repeal
¢ ¢ ¢ and new section may be found in the Proposed Rules section of
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the Texas Register As required by 8167, the commission will The Texas Education Agency (TEA) adopts the review of 19 TAC
accept comments regarding whether the reason for adopting the ru@hapter 161, Advisory Committees, Subchapter AA, Commissioner’s
continues to exist in the comments filed on the proposed new sectiofRules, pursuant to the 1998—-1999 General Appropriations Act, §167.
Any questions pertaining to this notice of intention to review shouIdThe TEA proposed the review of 19 TAC Chapter 161, Subchapter
b 1 h . , in the September 25, 1998, issue of thiexas Registef23

e directed to Rhonda Dempsey, Rules Coordinator, Office O%Re 9800)
Regulatory Affairs, Public Utility Commission of Texas, 1701 North 9 ’
Congress Avenue, Austin, Texas, 78711-3326 or at voice telephorihe TEA finds that the reason for adopting continues to exist. The

(512) 936-7308. TEA received no comments related to the rule review requirement as
. to whether the reason for adopting the rules continues to exist. As

16 TAC §23.92. Expanded Interconnection. part of the review, the TEA is proposing an amendment to 19 TAC

TRD-9818049 §161.1003, which may be found in the Proposed Rules section of this

Rhonda Dempsey issue.

Rules Coordinator TRD-9818004

Public Utility Commission of Texas Criss Cloudt

Filed: November 30, 1998 Associate Commissioner, Policy Planning and Research

¢ ¢ ¢ Texas Education Agency

. Filed: November 30, 1998
Adopted Rule Review
Texas Education Agency
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— (GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.

Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.



| N ADDITION

The Texas Registers required by statute tpublishcertain documentsncluding applications tpurchase
control of statebanks, notices ofate ceilings, changes interest rateand applications tostall remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.




Texas Department of Agriculture hours for each). The two training sessions will be held in two
separate rooms concurrently at the same location in Texarkana, Texas
on Saturday, January 23, 1999.

In accordance with the Texas Agriculture Code, §74.113, the Texa

Notice of Assessment Hearing

. ! X3B otential respondents may obtain a copy of the request for proposal,
Department of Agriculture (the department) will hold two public gcqring guidelines, and project scoring criteria by contacting Lea

hearings on Monday, December 14, 1998, to take public comment ORnn Sims, Child Development Specialist, or Betty Phillips, Program
. . : -ona epanm@ihager, Child Care Management Services, Ark-Tex Council of
in the Northwest Plains Boll Weevil Eradication Zone and in the 5\ 0onie b Box 5307, Texarkana. Texas 75505-5307. or call
Southern High Plains/Caprock Boll Weevil Eradication Zone and g3y 83> 8636, The deadline for proposal submission is December
related matters. The hearing for the Northwest Plains zone will g 1993 at 5:00 p.m. The Ark-Tex Council of Governments Early

be held beginning at 1:00 p.m., at the Bailey County ColiseUm,~Hiidhood Devel t R C itt ill Itin]
Muleshoe, Texas. The hearing for the Southern High PIains/Caprocgrolposoa(l)S re;\e/i(\a/eodpmen esources ommitiee Wil score multiple

zone will be held beginning at 4:00 p.m., at the Texas Departmen
of Agriculture Offices located at 4502 Englewood Avenue, Lubbock, TRD-9817943
Texas. James C. Fisher, Jr.

For more information, please contact Katie Dickie Stavinoha, TexasE xecutive Director

Department of Agriculture, P.O. Box 12847, Austin, Texas, 78711 ;Ark-Tex Council of Governments

512/463-7593. Filed: November 23, 1998

TRD-9818094 ¢ ¢ ¢

Dolores Alvarado Hibbs Brazos Valley Council of Governments

Deputy General Counsel ] )

Texas Department of Agriculture Public Notice

Filed: December 2, 1998 BVCOG is requesting responses from vendors who can build office
¢ ¢ ¢ cubicles within the Brazos Valley Workforce Development Board’s
. newly established Workforce Center Offices in our region’s Texas

Ark-Tex Council of Governments Department of Human Service offices. A competitive RFP is available

. . . with details of this opportunity. Response deadline is December 18,
Request for Proposal for Provision of Technical Assistance 1998, at 4:00 p.m.

Training and Materials _ ) _
Questions may be directed to Dale Hawn, Director Workforce

The Ark-Tex Council of Governments (ATCOG) is soliciting propos- Development at (409) 775-4244. Request for the RFP may be directed

als for the provision of Technical Assistance Training and Materialsy \yriting to Tom Wilkinson BVCOG, P.O. Box 4128, Bryan, Texas
for 62 Child Care Providers through a grant provided by the Texas;7gos5. ' ’ ’

Workforce Commission, Child Care Management Services Program.
TRD-9817796

The type of training to be provided will be Developmentally 1o wilkinson, Jr.
Appropriate Training for Child Care Providers who care for children
ages zero to thirteen years. The topics for the two training sessio .
are Sensory Learning for Infants and Toddlers (0-35 months), an razos Valley Council of Governments
Sensory Learning for Preschool and School-age (36 months to 13€d: November 20, 1998

years). The period of performance is December 18, 1999-February ¢ ¢ ¢
5, 1999. Six total hours are required for the training topics (three

Executive Director
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Coastal Coordination Council high water (MHW) and would be 2.5 to 4.5 (MHW) at the proposed

. . . T-head. Type of Application: U.S.A.C.E. permit application number
Notice and Opportunity to Comment on Requests for Consisy 1511 nder §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
tency Agreement/Concurrence under the Texas Coastal 403).

Management Program
Pursuant to §306(d)(14) of the Coastal Zone Management Act of

On January 10, 1997, the State of Texas received federal approvab72 (16 U.S.C.A. §§1451-1464), as amended, interested parties

of the Coastal Management Program (CMP) (62 Federal Register ppye invited to submit comments on whether a proposed action is,

1439'1440) Under federal IaW, federal agency activities and aCt|0n§r is not consistent with the Texas Coastal Management Program

affecting the Texas coastal zone must be consistent with the CMBoals and policies, and whether the action should be referred to

goals and policies identified in 31 TAC Chapter 501. Requests fokhe Coastal Coordination Council for review. Further information

federal consistency review were received for the following projects(skor the applications listed above may be obtained from Ms. Janet

during the period of November 24, 1998, through December 1, 1998-atheree, Council Secretary, Coastal Coordination Council, 1700

FEDERAL AGENCY ACTIONS: No_rth Congress Avenue, Room 617, Austin, Texas 78701-1495,_
] ) ] _or janet.fatheree@glo.state.tx.us. Persons are encouraged to submit

Applicant: J.W. Kelso Company, Inc.; Location: The project is written comments as soon as possible within 30 days of publication

located on Galveston Bay, at 6200 Harborside Drive, Galvestongf this notice. Comments should be sent to Ms. Fatheree at the above

Galveston County, Texas. Project Number 98-0530-F1; Descriptiopddress or by fax at (512) 475-0680.

of Proposed Action: The applicant proposes to amend Permit

19803(06) to include the placement of 6,138 cubic yards of fil TRD-9818105

material into approximately 18,135 square feet of the waterway. Th&arry Mauro

proposed fill area extends waterward from a previously authorize@hairman

fill area. The site is 195 feet wide and extends 67 feet on the eadtoastal Coordination Council

and 119 feet on the west from the existing bulkhead. The are&iled: December 2, 1998

will be lined with 381 feet of bulkhead. Water depths at the site N . .

are presently -12 feet mean low tide. To mitigate for impacts to

shallow water habitat the applicant proposes to place 881 cubic yard®ffice of Consumer Credit Commissioner

of concrete rubble along 119 feet of the new fill area. The riprap will

extend 40 feet out into the water and provide resting and foragindNotice of Rate Ceilings

hab“?t for fish crustaceans and _b_enthic orgar)isms. Purpose of thﬁ1e Consumer Credit Commissioner of Texas has ascertained the
work is to expand an existing facility constructing pre-cast concretg ), ing rate ceilings by use of the formulas and methods described

4 pilings simultaneously. The proposed area to be filled would allowge,jseq civil Statutes of Texas, as amended (Articles 5069-1D.003,
extra length that will provide an area long enough to permit concretd 5 905 1D.008. 1D.009. and 1E.003 Vernon's Texas Civil Statutes)

trut_:l_<s and trailers rf_ecei_ving the pilings to sz_ifely turn _and exit the, 4 Section 346.101. Texas Finance Code.

facility. Type of Application: U.S.A.C.E. permit application humber

19803(07) under 8§10 of the Rivers and Harbors Act of 1899 (33The weekly ceiling as prescribed by Article 1D.003 and 1D.009 for
U.S.C.A. 403), and 8404 of the Clean Water Act (33 U.S.C.A. §8125+the period of 12/07/98 - 12/13/98 is 18% for Consumtégricultural/
1387). Commerciadcredit thru $250,000.

Applicant: Kaufman & Broad of Houston; Location: The project The Weekly ceiling as prescribed by_ArticIe 1D.003 and _1D.009
is located on a 240-acre tract of land, south of the intersectiorfor the period of 12/07/98 - 12/13/98 is 18% for Commercial over

of Blackhawk Boulevard and Hall Road, approximately 3 miles $250,000.

northwest of Friendswood, in Harris County, Texas. Project Numbeltl-he monthly ceiling as prescribed by Article 1D.005 and 1D.0f8

98-0532-F1; Descrip(tjion _ofIPro;t))(()j_se_d_ Action: 'I;]he ggglicam propose@e period of 12/01/98 - 12/31/98 is 18% for Consumer/Agricultural/
to construct a residential subdivision on the -acre tract ofoommercial/credit thru $250,000.

land. This would require the placement of fill material into 3.34

acres of isolated palustrine wetlands which are located on thighe monthly ceiling as prescribed by Article 1D.005 and 1D.009
tract. These wetlands consist of eight shallow (6-18 inches deeg)pr the period of 12/01/98 - 12/31/98 is 18% for Commercial over
depressional areas which only contain water seasonally. ThesB250,000.

areas were originally created as drainage ditches and borrow areag, o standard quarterly rate as prescribed by Article 1D.008 and

and, subsequently, abandoned. As mitigation for the jurisdictionahr, 509 for the period of 01/01/99 - 03/31/99 is 18% for Consumer/
Impacts, th? a_lppllcant_ IS proposing to create 5 acres of h'gh quallti&gricuIturaI/CommerciaI/credit thru $250,000.
wetlands within an existing detention area located approximately '

mile southeast of the project site. Type of Application: U.S.A.C.E.The standard quarterly rate as prescribed by Article 1D.008 and
permit application number 21517 under §404 of the Clean Water AciD.009 for the period of 01/01/99 - 03/31/99 is 18% for Commercial
(33 U.S.C.A. §8125-1387). over $250,000.

Applicant: City of La Porte; Location: The project site is located on The retail credit card quarterly rate as pres_cribed by Article 1D.009
Galveston Bay, at 1322 North Bayshore Drive, in La Porte, Harris' for the period of 01/01/99 - 03/31/99 is 18% for Consumer/
County, Texas. Project Number 98-0533-F1; Description of Proposedégricultural/Commercial/credit thru $250,000.

Action: The applicant proposes to construct a public fishing pier andl’he lender credit card quarterly rate as prescribed by Section 346.101

T-head as part of a planned waterfront park in the city of La Porteayas Finance Code for the : ; 0
) ; . period of 01/01/99 - 03/31/99 is 14%

The pier would b_e 8 feet wide and 490 feet long with a 10-by 30‘foo';for Consumer/Agricultural/Commercial/credit thru $250,000.

T-head. The entire structure would have a total area of 4,220 square

feet. Water depth at the shoreline is approximately 1.3 feet mean
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The standard annual rate as prescribed by Article 1D.008 and 1D.008rchitect/Engineer: O’Connell Robertson and Associates, Architects,
4 for the period of 01/01/99 - 03/31/99 is 18% for Consumer/ Engineers, and Planners, 811 Barton Springs Road, Suite 900, Austin,
Agricultural/Commercial/credit thru $250,000. Texas 78704; phone: (512) 478-7286.

The standard annual rate as prescribed by Article 1D.008 and 1D.008 Pre-Bid conference will be held on Thursday, December 17, 1998,
for the period of 01/01/99 - 03/31/99 is 18% for Commercial overat 11am, in the Warehouse Break Room, Brownwood State School,
$250,000. Brownwood, Texas, followed by a site-visit of this prototype unit.

The retail credit card annual rate as prescribed by Article 1D060 Attendance is mandatory.

the period of 01/01/99 - 03/31/99 is 18% for Consumer/Agricultural/Bids will be publicly opened and read at 2pm on Thursday, January
Commercial/credit thru $250,000. 7, 1999, in the Blue Room at the Facilities Division located in the
warehouse building of the TDCJ Administrative Complex (former

The judgment ceiling as prescribed by Article 1E.003 for the period o Brown Oil Tool) on Spur 59 off of Highway 75 North, Huntsville,

i : 0 - ;
12/01/98 - 12/31/98 is 10% for Consumer/AgrlcuItural/CommeruaI/Texas_ The owner reserves the right to reject any or all bids, and to

credit thru $250,000. ) - . : .
waive any informality or irregularity.

The judgment ceiling as prescribed Article 1E.003 for the period of L .
12/01/98 - 12/31/98 is 10% for Commercial over $250,000. The Texas Youth Commission requires the Contractor to make a good

faith effort to include Historical Underutilized Businesses (HUB’s) in
1Credit for personal, family or household use. at least 26.1% of the total value of this construction contract award.
Attention is called to the fact that not less than the minimum wage

N . . L .
Credit for business, commercial, investment or other similar PUrPOSE, oo prescribed in the Special Conditions must be paid on these

3For variable rate commercial transactions only. projects.

4Only for open-end credit as defined in Article 5069- TRD-9818097

1B.002(14)V.T.C.S. Carl Reynolds

TRD-9818070 General Counsel

Leslie J. Pettijohn Texas Department of Criminal Justice
Commissioner Filed: December 2, 1998

Consumer Credit Commissioner ¢ ¢ ¢
Filed: December 1, 1998

Texas Commission for the Deaf and Hard of
Hearing
Request for Proposals

. . .
Texas Department of Criminal Justice

Notice to Bidders Note to Applicants. the Texas Commission for the Deaf and Hard
The Texas Youth Commission invites bids for the construction of aof Hearing (TCDHH) announces the availability of up to $21,000

new Administrative Segregation Unit Building and miscellaneous siteto develop and implement a minimum of four additional STDAP

improvements at the Brownwood State School, in Brownwood, Texaglemonstration/training sites at various locations throughout the state.
as shown on Contract Documents prepared by O’Connell Robertsolihese projects are to provide information regarding the STDAP
and Associates, Architects, Engineers and Planners, dated Decembgfd training for a target population of persons who are deaf, hard
3, 1998. The Administrative Segregation Unit is contained withinof hearing, deaf-blind, or speech impaired regarding the various
a pre-fabricated metal building. Work will include architectural, types of adaptive telecommunications equipment available through
mechanical, electrical, plumbing, security and sitework related tahe program. Funding of up to $6,000 for each site is available. The
the building. The magnitude of this project will range between onecontract is for the period beginning March 1, 1999 and ending August
million and two and a half million dollars ($1 to $2.5 million dollars). 31, 1999. Each site will be eligible for project renewal with funds

The successful bidder will be required to meet the following up to $12,000 beginning September 1, 1999, and $12,000 beginning

requirements and submit evidence within five days after receivinqsept_ember 1, 2000, depending on previous performance and available
notice of intent to award from the Owner: unding. The Commission reserves the right to accept or reject any

or all proposals submitted. The estimated funding level in this notice
A. Contractor must have a minimum of five consecutive years ofdoes not bind the Commission to make an award under this program,
experience as a General Contractor and provide references for at to any specific number of awards or funding levels. The three
least three projects that have been completed of a dollar value argtiditional preferred sites should cover the areas of HHSC regions 4
complexity equal to or greater then the proposed project. and 5; regions 7 and 8; or regions 10 and 11.

B. Contractor must be bondable and insurable at the levels require@.urpose of Program. The program is designed to provide consumers
Yvho may be eligible for assistance from the STDAP with information
ﬁ)]bout the program and training on the various types of adaptive equip-
ment that are available. Other services provided through this program
ay include, but not be limited to, the production and dissemination
of information that raises awareness of deafness/hearing loss related to
the use of adaptive telecommunications equipment, informs the public
Bid Documents can be purchased from the Architect/Engineer at af the existence of available resources to obtain equipment, provides
cost of $100 (one hundred dollars, non-refundable) per set, inclusiveeferrals to appropriate service providers and provides hands-on train-
of mailing/delivery costs, or they may be viewed at various planing on the various types of equipment. This program also serves as
rooms. Payment checks for documents should be made payable to thetechnical assistance resource to service providers, individuals who

All Bid Proposals must be accompanied by a Bid Bond in the amoun
of 5.0% of greatest amount bid. Performance and Payment Bonds
the amount of 100% of the contract amount will be required upon
award of a contract. The Owner reserves the right to reject any or a
bids, and to waive any informality or irregularity.
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are deaf, hard of hearing, deaf-blind or speech impaired, and theare deaf or hard of hearing and with agencies serving the target
families or representatives. Each training site should show a fulpopulation will be viewed favorably.

range of equipment and remain impartial in helping individuals with
equipment. Projects under this program should be designed to ser

\gd) Awards are intended to serve the maximum number of people in
as a model for other service providers throughout the State.

fie maximum number of situations possible.

Eligible Applicants. Public or private agencies and organizations ar%e) Recognition must be given to TCDHH on ‘all materials and
19! PP . P - a9 9 ocumentation developed or associated with this program.
eligible to apply for awards under this program. Applicants that have

access to non-State matching funds are encouraged to apply. (f) Recipients will be paid on a quarterly basis upon receipt of invoice

Conflict of Interest. Due to the nature of the relationship of theand quarterly progress report.

demonstration/training sites and the persons to be trained, any sifg) Up to $2,500 of the initial 6-month contract funds may be used to
which also acts as a vendor of specialized telecommunications devicgairchase adaptive equipment necessary to establish a demonstration
shall not sell equipment to the persons trained. and training site. Receipts for such purchases must be sent to
TCDHH. Equipment purchased through this program will remain
fhe property of the state of Texas and TCDHH. Equipment must be
returned to TCDHH upon termination of the demonstration/training
(@) Relevance and importance of the project (30 points). Theactivities.

Commission reviews each application to determine to what degree—(h) Travel costs associated with the program shall adhere to the state

(1) The proposed activities are responsive to the program and addresavel policy.
a significant need for the target population; and

Selection Criteria. Proposals will be reviewed and evaluated by th
Commission on the following basis:

Contract Award and Allocation Procedures. The Commission has
(2) the proposed project is likely to lead to new and useful knowledgeauthority to accept or reject any or all proposals based on the
in the program area, and is likely to become a recognized resourceestablished selection criteria. Final selection of award(s) will be
(b) Documented details of the plan of operation (40 points). Then;ade ﬁy the COTm'.SS'Ot?]’ basglq ﬁnda rel\/le;/_v com_;mt_tee: evz?jluatl_o”n
Commission reviews each application to determine to what degree—O each proposal using the pubiished selection crileria. Awards wi
not necessarily be made to the applicant offering the lowest cost.
(1) The proposed plan is well documented and provides sufficient deT.

tails reaarding how. when and where the proiect will be implemented- he Commission is under no legal requirement to execute a resulting
9 9 ’ proj P award on the basis of this advertisement and intends the materials

(2) The proposed plan is adequate to accomplish the purpose of tigrovided to serve only as a means of identifying the various elements
program and to ensure proper and efficient management of the projeatthich the Commission considers basic to the delivery of the requested
services. This request does not commit the Commission to pay any

(3) There is a clear description of how the applicant will serve ellglbleCosts incurred prior to execution of an award.

project participants who have been traditionally underserved; and

(c) Documented and demonstrated ability and qualifications to servThe Commission will announce the contract award(s) for the program

the target population through the project (15 points). The commissiogu“g? thef Chommlssmnls f'r_?;[] scheduled dmeetl_ng foIIOW|rt1)g _the

reviews each application to determine to what degree— eadiine of the proposals. e contracted services may begin as
early as March 1, 1999 and continue until August 31, 1999. The

(1) The key personnel have appropriate training and experience inontract may be extended for two one year periods dependent upon

serving the target population and to carry out the proposed activitiesvailable funds and previous performance.

(2) The commitment of staff time is adequate to conduct all proposedontracts will include the option for amendments to permit additional
activities; funds, if such funds become available, or re-allocation of funds during

(3) The past performance and accomplishments of the applicaﬁpe contract period if determined necessary by the Commission.

indicate and ability to serve individuals eligible for the program; andContact Persons. Requests for application packets and for further
rinformation regarding the provision of the above stated program may
Be directed to Billy Collins, Director of Programs, or Carmen Varela,
STDAP Staff Support, Texas Commission for the Deaf and Hard of
(d) Budget and Cost Effectiveness (15 points). The CommissiorHearing, 4800 North Lamar Blvd., Suite 310, Austin, Texas, 78756.
reviews each application to determine to what degree— Telephone: 512-407-3250 (V) or 512-407-3251 (TTY).

(1) The budget for the project is adequate to support the activities; Deadline for Submission of Proposals. Deadline for the receipt of

crl),roposals in the office of the Texas Commission for the Deaf and Hard

of Hearing, Specialized Telecommunications Devices Assistance
Program is December 29, 1998 by 5:00 p.m. Proposals received after
(3) The budget for subcontracts (if appropriate) is detailed. that deadline will not be considered. Proposals will not be accepted

via facsimile. Proposals are to be addressed to Billy Collins, Director

of Programs, Texas Commission for the Deaf and Hard of Hearing,

(a) Preference will be given to project proposals that can provideSTDAP, 4800 North Lamar, Suite 310, Austin, Texas 78756.

remote training sites.

(4) An established and published phone number is available whe
provider can be contacted.

(2) The costs are reasonable in relation to the objectives of the proje
and

Additional Information.

Conditions for Termination of Contract. Failure to comply with
(b) Preference will be given to project proposals that can be replicatedontract requirements may result in the termination of the contract.
in other areas of the state. TRD-9817812

(c) Proposals that demonstrate the recipients’ ability and willingnes®avid W. Myers
to work with associations or organizations representing persons whpxecutive Director
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Texas Commission for the Deaf and Hard of Hearing Deadline for Receipt of Proposals. Proposals must be received in the
Filed: November 20, 1998 Document Control Center of the TEA by 5:00 p.m. (Central Time),
Monday, January 25, 1999, to be considered.

¢ ¢ ¢
] TRD-9818090
Texas Education Agency Criss Cloudt
Request for Proposals Associate Commissioner, Policy Planning and Research

- . . Texas Education Agency
Eligible Proposers. The Texas Education Agency (TEA) is requestrjied: pecember 2. 1998

ing proposals under Request for Proposals (RFP) #701-98-026 from

nonprofit organizations, private companies, individuals, and institu- ¢ ¢ ¢
tions of higher education to assist the TEA, during the 1998-199 .

state fiscal year, in monitoring local school districts, education sergfrexa‘S General Land Office

vice centers, private companies, nonprofit organizations, individuCgorrection of Error

als, and other entities for compliance with contract or grant scope i

terms, conditions, and federal and state requirements. Only proposeTé‘e Texas General Land Office proposed amendment to §1.3. The
who presently do not have and will not receive a grant or a contracful€ appeared in the November 20, 1998, issue offéaas Register

from TEA are eligible to apply. Historically underutilized businesses (23 TexReg 11781).
(HUBSs) are encouraged to submit a proposal. In the preamble the last paragraph states that Texas Natural Resources

Description. The purpose of the RFP is to supplement the existing0de, Chapter 32 is affected by the proposed amendments. Chapter
monitoring system within TEA in order to monitor an increased 32 IS not affected by these amendments.

number of entities receiving grants or contracts from TEA. Thejn (b)(16)(A)(l) it reads: “permit application filing fee: 4100;" It
selected contractor(s) will be involved with the details of the should read as “permit application filing fee: $100;".

monitoring process including, but not limited to the following: (1) .

pre-visit preparations; (2) onsite visit data gathering, data analyse©" page 11782, paragraphs 21, 22 and 23 are showing brackets
and documentation and a review of monitoring findings; and (3) postmdlcatlng deleted language, but is also showing underline of same
visit report writing and review of corrective action submissions, etc.language as new language. It should be deleted language:
Evaluation criteria will be an expected inclusion. . . .

Dates of Project. All services and activities related to this proposal . .
will be conducted within specified dates. Proposers should plan fol3€neral Services Commission

a starting date of no earlier than February 10, 1999, and an endinﬂlotice of Request for Offers from Telecommunications Ser-
date of no later than August 31, 1999. vices Companies

Project Amount. Approximately two or three contractors will beI duction: The G | Servi c ission hereb blish
selected to receive an amount not to exceed $100,000 during tnn_tro uction: € Leneral Services -omMmISsion hereby publishes
! ) . - His Notice of Request for Offers (RFO) for the TEX-AN 2000 pro-
contract period. Subsequent project funding will be based on The TEX-AN 2000 proiect is bei licited under Subch
satisfactory performance of first-year objectives and activities and o%e ct. The - project is being solicited under Subchapter
o) h , Chapter 2157 Texas Government Code. The Telecommunications
budget approval by the commissioner of education. - A X -
Services Division, of the General Services Commission, operates a
Selection Criteria. Proposals will be selected based on the indicatestatewide network of telecommunications systems, services and sup-
ability of each proposer to carry out all requirements contained irport functions for all Texas state agencies and over 400 electing local
this RFP. The TEA will base its selection on, among other things,government entities (cities, counties, schools, libraries, etc.). The fol-
the demonstrated competence and qualifications of the proposer atmlving list represents an outline of the services and components con-
upon the reasonableness of the proposed fee. Special considerati@ined the TEX-AN 2000 Project RFO (RFO Number 99-tele-2000):
will be given to proposers that have experience (including admin{1) Backbone-Transport and User Termination; (2) Access; (3) Lo-
istrative) in educational monitoring, educational auditing, and/or incal Telephone Services; (4) Long Distance Services; (5) Interpreter
the monitoring of educational institutions such as colleges/universiServices; (6) Audio Conferencing; (7) Network Management; (8)
ties and nonprofit organizations. The TEA reserves the right to seledack Office Systems-Telemanagement/Billing/MAC/Trouble Report-
from the highest-ranking proposals those that address all requiremeritsg/Historical; (9) Enterprise Management; (10) Security-Encryption,
in the RFP and that are most advantageous to the project. Key Management, Firewall Systems; (11) Information Assistance and

: : : . . Operator Services; (12) Software Modeling of Network Design, Con-
The TEA is not obligated to execute a resulting contract, provide, uration, and Pricing: (13) Video Services-Shared Facility, Point-

funds, or endorse any proposal submitted in response to this RF 0-Point, Bringing/Multipoint, and Broadcast Video; (14) Internet

This RFP does not commit TEA to pay any costs incurred before . - L e
contract is executed. The issuance of this RFP does not obligate TE%CceSS’ (15) Directory Publishing and Management Services; (16)

: - - quipment Purchase and/or Installation; (17) Web Hosting and De-
to award a contract or pay any costs incurred in preparing a respons\%lopmem; (18) Payphone Long Distance and Operator Services; (19)

Requesting the Proposal. A complete copy of RFP #701-98-026 magellular Service and/or Equipment; (20) Pager Service and/or Equip-
be obtained by writing the: Document Control Center, Room 6-108ment; (21) Calling Card Services; (22) Equipment Maintenance and
Texas Education Agency, William B. Travis Building, 1701 North Repair.

Congress Avenue, Austin, Texas, 78701, or by calling (512) 463+, __. . : - :
9304, Please refer to the RFP number in your request, Basis of Award: This procurement will be conducted in two

evaluation phases: an initial evaluation phase and the Best and Final
Further Information. For clarifying information about this RFP, Offer (BAFO) phase. The purpose of the initial evaluation phase is

contact Dick Jarrell, Contracts Management Unit, Texas Educatioto rank the compliant, proposed solutions and to offer the top ranked
Agency, (512) 463-9270. vendors an opportunity to respond to a BAFO document.
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The initial phase shall evaluate the responses received accordirigthe Joe C. Thompson Conference Center, located at 26th street and
to the following criteria: (1) The overall cost and value of the Red River, in Austin, Texas, from 1:30 p.m. to 4:00 p.m.

Proposal’'s goods or services; (2) The ability to meet the State o . . . .
Texas’ requirements needs; (3) The technical merit of the Proposal’&losmg Date for Receipt of Proposals:Proposals must be submitted

S . . .
goods or services; (4) The Proposal's ability to demonstrate, b nd postmarked or date/time stamped by Bid Tabulation, General

means of reference, the company’s ability to meet the State of Texa%ervices Commission, Central Services Building, Room 180, P.O.
performance and operational requirements. ox 13047, 1711 San Jacinto Boulevard, Austin, Texas, 78711, no

later than 3:00 p.m., Central Standard Time, January 21, 1999. Offers
The BAFO phase shall be evaluated according to the followingreceived after that time will not be accepted.

criteria: (1) The overall cost and value of the Proposal’'s goods anq'RD-9818098

services; (2) The ability to meet the State of Texas’ requirementgludy Ponder

needs; (3) The technical merit of the Proposal’s goods and services,
General Counsel

Copies of the RFO: Copies of the RFO are available electronically general Services Commission

on the TEX-AN 2000 Project website at: www.tex-an.net. The RFOgjjaq: pecember 2, 1998

is also posted on the Texas Department of Economic Development’s

Texas Marketplace website. To receive a paper copy of the RFO, ¢ ¢ ¢

please send a written request to GSC by one of the followin

means: (1) By mail: Tele 2000 Buyer (RFO No. 99-te|e-2000),gTexa‘S DEpartment of Health

General Services Commission, P.O. Box 13047, Austin, Texas| jcensing Action for Radioactive Materials

78711-3047; (2) By facsimile: Tele 2000 Buyer (RFO No. 99-tele- . o

2000), Central Procurement, (512) 936-8888; (3) By E-mail: tele-The Texas Dep_artment of Health_has _taken act_lons regardlrjg licenses
for the possession and use of radioactive materials as listed in the table

2000@gsc.state.tx.us. h h o - .
below. The subheading labeled “Location” indicates the city in which

Mandatory Offerors Conferences: Interested Proposers must attend the radioactive material may be possessed and/or used. The location

one of the two mandatory offerors conferences scheduled for Decenfsting “Throughout Texas” indicates that the radioactive material may
ber 15, 1998 and December 17, 1998. Both conferences will be helge used on a temporary basis at JOb sites throughout the state.
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|.1¢.?I'|'Flil'ﬂ Actions for Rediosctive Materials

MEW LICEWSES 155UED:
hmend-  Date of

Location W Licensed City ment &  Action

Austin Renaisance [nstruments [nc. LOs0eT Austin a0 111698
Austin Heart Hospital IV LF doa Heart Hospital of Ausiin LOs215 Austin 0 11724098
El Paso Tewas Imaging Services of EL Pase Los207 El Paso g 1118098
Larads DIF Techrologies, Inc. LOS1Pe Larsda 1] 1172498
Kacognoches Stephen F Austin State University LO5191 Mocognoches a  1iyssme
Fasadens Gulf Coast Cancer Center LOS1&5 FaG aena o 111998

AMEMOMENTS TO EXISTING LICEWSES 13SUED:

Location Hame Licensed Cioy ment #  Action

Ardrews Lotus, LLC LOSTET Andress 1 11025058
ArBnEas Coastal EBend Hespital, Imc, dbos Worth Bay Hozpital LOZLLE Aransas 15 11515758
AUsTIR HTI/ADE Venture LOLRIG AUstin 13 117174848
Bay Ciey Eguistar Chemicals, L.P. LO393E Bay City 12 11525/%8
Browrnsocg Heart of Texas [Internal Medicine Associates PA LOS00& Briowrmood T 1172498
Colorade City Witchell County Haospital LOT&EE Calarads City 16 1120098
Corpus Christi Riverside Hospital Imc. dba Korthwest Regional Hosp. LO29TT Corpus Christi 21 1719098
Dal Leas Presbyterian Hospital of Dallas LO158s Dallas &% 11716498
Dal las Madical City Hospital dbe Columbia Hosp.@Med.City Dal LO19T& ballas 109 117167548
Dal Lag Texas Instruments |[ncorporated LOSOLE Dallas g MJ/1Bs%8
EL Pasa Tenet Hospitals Limited doa Frovigence Memorial Hosp, LD2353 El Pasa 57 11/16/%8
El Fasa Columbia Diagnestic Center LO3375 El Paso 3 11858
Hillsbora Hill Regional Haospital LO1REs Hillshara 26 1117798
Hows ton Professional Service Irdustries, Inc. LD0Z03 Hauston 105 1118558
HousEon Tuberscope Wetco International Inc. Lonzav HaugTen 101 116598
Henss o Hemar fal Mermann Hospital Systen LO0&3R Hauston LB 112478
Hous tom Cox Laooratory for Siemedical Ergineerirg LODE31 Houston 20 12458
Henss o Geatest Engimeering, Inc. LO2T35 Houston LI WA
Heous tan Morton Chemical Frocess Froducts Corporation LOG0EZ Hauston B 11/1%508
Hinss o Quantum MR1 West Loop & Disgnostic Center LOL5%E Hauston & 112554
Jeurdanton Tri=City Community Hospital LOLRES Jaurdantan 1 1117498
La Porte Longvie [napection, 1ne, LOITTe La Forte 44 1123058
Lake Jackson Mon-Destructive Inspection Corporatiaon La2vi2 Lake Jacksom &t 1120098
Lunbock Texas Tech Uniwversity LO1536 Lubbatk 5B 11/24/98
Lubback Texags Tech University Health Scisrces Center LO1&s&s Luboock a1 11,520/98
Lubbock Joe Arrington Cancer Center Rescarch & Treatment Ontr LOLSE] Lk 11 11/17/58
Mkl len Upper Valley Radialogy Clinle LO&335 McAllen 10 1 /2058

COMTIRUTED AMEWDMEWTS TO EXISTING LICENSES [SSUED:

Location Mame Licernsed City mgnt #  Action
Midlang MORM Decon Services, Inc. LO&aT Hidlard & 11713098
Grange Central Pharmacy Services, Inc. dba Lake Area Contral LOLTES Or arge 13 1171398
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Falestine
Pagsdena
Plainies

Port Arthur
Port Arthur
Port Arthur

San Angelo

Smn Antonle

San Antonfic

San Antonio
Zan Antonio
Sugarland
Taylar
Texarkans

Thar Woodlands
Throwghout Texas
Throughout Texas
ThroughoutTexas
Throughout Texas
ThroughoutTexas
Throughout Texas
Throughout Texdas
Throughout Texas
ThroughoutTeLAs
Throughout Texas
ThroughoutTexas
Throughout Texas
Throughout Texas
Throughout Tedas
Thraughout Texas
Throughout Texas
Throughtout Texas
ThroughToutTaxas
Tombal L

Tyler

victoria

Waca

harton
Michita

Dewr Park
Jocksonville

Trimity valley Medical Center

AES Deepwater, Inc.

Methodist Hospital Plaimview

Ternet Healthcare Ltd dba Park Place Medical Center
Fina 0fl and Chemical Company

St. Mary Hospital Radiclogy Office

Shamen Medical Center

Sputh Texas Rediclogy Group

Methodist Healthcare System of San Antonia

The University of Tesss Health Science Cntr-San Anton

Central Cardiovascular Clinic PA

Adwanced Cardiac Care Association

Johns Commnity Hospital

Texarkana Memarial Hespital,inc dba Wedley Regicnal
Lifecel|l Corporation

Adams Brother's, Ine.

Bonded Inspections, Inc.

Bl¥ Testing Laboratories, Inc.
Tachrical Welding Lebaratary,
SUNMTRAC Services, Inc.
Testmasters, Ine

Global X-Ray & Testing Carp.
Professional Services Industries, Inc

Enprotec, [nc.

lsatag Specialist, Inc

pesert Industrial X-Ray

Froportional Technologies, Inc.

H.B.L. Erginearing Inc.

Texas Perforators [nd.

tcientific Drilling International

Hi-Tech Testing Service, Inc.

Dyess-Peterson Testing Laboratory, Inc.

Midwest Inspection Service

Tomball Regicnal Hospital

Doctors Memorial Hospital

Detar Hospital

Hillerest Baptist Medical Center

South Texas Medical Clinics PA

phyeor Wichita Falls Inc.dba Clinics of Worth Texas
nccidental Chemical Comparny

East Texas Medical Center Jacksorville

Inc.,

REMEWALS OF EXISTIWG LICEMSES 1S5UED:

Dallas
Throughout Texas
Throughout Texes

Hane

Tri-City Hospital
Winn Environmental Services Team, IRe.
Art's Inspection and Pipe Serwice

LO&1ET
LOBT4S
LOZESS
LT
L0348
LOLD5E
LO217s
LO032S

Lozre

L0452
LO&TT

LOGSETS
LO21&3
o214y
LOS06:
LO3&5

LOB&ET
L3924
L& 268
LO&sq8
LOL5F0
LOLTLT
LO&T T
LOS08:
LO5105
L5021
LMiE3
L0320
LO2E14
LO350%
LO1&a3d
L0085
LOS163
LOo523
LOQ15S
L0165

License#

LOZ2ES
L& 142
L0&TES

Palestine %
Fasadena 10
Plaimeiew 20
Port Arthur LTS
Port Arthur &
Part Arthur T
San Angelo 12
San Antonio a8&
San Antonio 133
San Antonfe il
San Antonio L]
Sugar | and &
Taylor 20
Tanarksna 27
The Boodl ands
Athens b
Garland Sk
Byt oun Br
Pasadena 11&
League City 1%
Houaton "
A rair s &3
arl ington 12
Abi Lene E
Midl and 17
Odesaa 20
Houston T
Houston -]
Kingsville &
Houston F
L g o 14
Amarilla 45
Perryien 51
Tombal L 18
Tyler 10
Wictaria 29
Waco &2
Wharton 1
Wichita 3
Deer Park A
Jackgorville k1
Amand-
Ciny ment #
pal las 20
Longyied 1
Odesas 2

LRFAL T
1152598
1172098
1172098
1125,
1116758
1171358
1170798
1716598
11725/98
1171898
11719558
124,094
1728
1171298
1170898
1172398
11720758
11,2058
1r23sea
11/18/598
11/20/98
1172598
11/ 25758
11724558
11723778
1151758
Tr25sme
11725/98
1172398
117268
AT ree
1120,
1172358
T r20s78
11725/98
(AFALEL
11/25/98
1171798
1142598
125

1171998
1172598
1172598
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TERMIMATIONS OF LI1CEMSES |SSUED:

Locat fon Masme

san Angelo City of San Angelo

fan Antonio Smithklime Beecham Clinical Laboratories
Throughout Texas Harmony Orilling Company, Inc

Thrcughouwt Texas Ashok H. Gajris and Associates
Throughout Texes Haleolm Pirnie, Ine.

Wi dor Rediation Complisnce Services

In issuing new hcenses and amending &nd renewing existing licenses,
the Texss Depanment of Health, Bureay of Radistion Control, has
determined that the applicants are qualified by reason of raining and
experience 1o uss the material in question for the purpoies requestad
in accordance with Terar Regulmions for Comrol of Radiahion in

Amend-  Date of
Licensed City ment B Action
LoeTET San Angelo 12 1éme8
LO2ET San Antonio 19 11720798
L0129  Spicewood 5 1178
LOu295 Dallas I Nsi7me8
LOs 408 gan Antonia T 1/13058
LOS12 Vidor 3 1r24r98

such A menner a8 o minimize dsnger i public health and safety or
faciliries, and procedures are adequace b0 minimize danger o public
health and safety or property and the emironment, the Bsuance of the
License(s) will not be inimical to the health and safety of the public

IN ADDITION December 11, 1998 23 TexReg 12805



or the environment; and the applicants satisfy any applicable speciat (713) 993-2457 or by fax at (713) 993-4508 if you would like to
requirements in th&exas Regulations for Control of Radiation receive an RFP package.

This notice affords the opportunity for a hearing on written request~inal proposals will by due on Monday, December 21, 1998, at 4:00
of a licensee, applicant, or “person affected” within 30 days of thep.m. CST. Proposals will be reviewed by a technical subcommittee
date of publication of this notice. A “person affected” is defined as abased on Consultant Selection Criteria included in the request for
person who is resident of a county, or a county adjacent to the countyroposals package.

in which the radioactive materials are or will be located, incIudingT D-9817937

any person who is doing business or who has a legal interest in lan |an Clark

in the county or adjacent county, and any local government in thé )
county; and who can demonstrate that he has suffered or will suffe/!P© Director _
actual injury or economic damage due to emissions of radiation. Afouston-Galveston Area Council
licensee, applicant, or “person affected” may request a hearing bfiled: November 23, 1998

writing Richard A. Ratliff, P.E., Chief, Bureau of Radiation Control . . .
(Director, Radiation Control Program), 1100 West 49th Street, Austin,
Texas, 78756-3189. Texas Department of Insurance

Any request for a hearing must contain the name anq ad_dres; of thAsurer Services

person who considers himself affected by Agency action, identify the . o ) )

subject license, specify the reasons why the person considers himsélf€ following applications have been filed Y‘”th the Texas Department
affected, and state the relief sought. If the person is represented I§f Insurance and are under consideration:

an agent, the name and address of the agent must be stated. Application to change the name of AMERIHEALTH HMO OF
Copies of these documents and supporting materials are availabN}ORTH TEXAS, INC. to AM_ERl_HEALTH OF TEXAS, INC., a
for inspection and copying at the office of the Bureau of Radiationdomestic HMO. The home office is in Dallas, Texas.

Control, Texas Department of Health, Exchange Building, 8407 Wallapplication to change the name of GAN NORTH AMERICAN IN-
Street, Austin, Texas, from 8:00 a.m. to 5:00 p.m. Monday-FridaySURANCE COMPANY to WESTERN CONTINENTAL INSUR-

(except holidays). ANCE COMPANY, a domestic property and casualty company. The
TRD-9818095 home office is located in Houston, Texas

Susan K. Steeg Application to be admitted to Texas by PACO ASSURANCE

General Counsel COMPANY, INC., a foreign property and casualty company. The
Texas Department of Health home office is in Champaign, lllinois.

Filed: December 2, 1998 Any objections must be filed within 20 days after this notice was filed

¢ ¢ ¢ with the Texas Department of Insurance, addressed to the attention
. of Kathy Wilcox, 333 Guadalupe Street, M/C 305-2C, Austin, Texas
Houston-Galveston Area Council 78701.
Request for Proposal TRD-9818104

The Houston-Galveston Area Council, as the Metropolitan Plannin%ernlce RO,SS

Organization (MPO), is requesting written proposals to assess thgePuty Chief Clerk

roadway needs of intermodal facility stakeholders along strategidexas Department of Insurance

corridors in the Houston/Brazoria/Galveston-Texas City Consolidatedfiled: December 2, 1998

Metropolitan Statistical Area (CMSA). . . .

These roadway needs are defined as access issues to the Natio?ﬁl
Highway System (NHS), other bottlenecks, or, hindrances to cargo-
flow issues along strategic freight corridors. There are four specifidhe following third party administrator (TPA) application has been
objectives in this study. Each respondent is requested to submit filed with the Texas Department of Insurance and is under consider-
proposal addressing the objectives within their scope of work astion.

described in the Request for Proposals (RFP). The four objective S o
ae: 1) Update contat fomaton n th H-GAC nermodal Faciy (PPICEL60 o sdniseion o Texae of ke Managerent, e, =
nformation Forms; 2) Assess the NHS access and strategic freig ork

corridor needs of intermodal facilities stakeholders (hold a regional = ™

workshop to accomplish this); 3) Verify the regional significance of Any objections must be filed within 20 days after this notice was filed
intermodal facilities previously identified by H-GAC and the NHS with the Secretary of State, addressed to the attention of Charles M.
access; and, 4) Measure current roadway conditions and vehicul&aits, MC 107-5A, 333 Guadalupe, Austin, Texas, 78714-9104.
activity on the NHS connectors. TRD-9818103

For more information, contact Jerry Bobo, Program Manager, TransBernice Ross

portation Data Management Group, Houston-Galveston Area Councibeputy Chief Clerk

3555 Timmons Lane, Suite 500, Houston, Texas, 77027-6426. Therfyxas Department of Insurance

will be a pre-proposal conference held at H-GAC on the 2nd floorgjeq: pecember 2, 1998

Conference room "C", on December 8, 1998, at 10:00 a.m. Please

contact Mr. Jim Dickinson at (713) 993-4597 or Mr. Travis Black ¢ ¢ ¢

Texas Department of Licensing and Regulation

ird Party Administrator Applications
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Correction of Error published in theTexas Registeno later than the 30th day before
the date on which the public comment period closes, which in this
Case isJanuary 10, 1999 Section 7.075 also requires that the
.t ; : " .- TNRCC promptly consider any written comments received and that
ipttjhsﬂiglfiéewgfgg\é@rwgl'nggzﬁl) the October 23, 1998, 1SSU%he TNRCC may withhold approval of an AO if a comment discloses

9 9 ’ facts or considerations that indicate the proposed AO is inappropriate,
The first paragraph of the submittal was not published which citedmproper, inadequate, or inconsistent with the requirements of the
the Chapter being reviewed and that it was being done in accordandeode, the Texas Health and Safety Code (THSC), and/or the Texas
with the requirements of the General Appropriations Act, House BillClean Air Act (the Act). Additional notice is not required if changes
1, Article IX, 8167, 75th Legislature. to an AO are made in response to written comments.

The Texas Department of Licensing and Regulation submitted a Rul
Review for 16 TAC Chapter 70, relating to Industrialized Housing

. . . A copy of each of the proposed AOs is available for public inspection
at both the TNRCC's Central Office, located at 12100 Park 35 Circle,
Texas Department of Mental Health and Mental  Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
Retardation applicable Regional Office listed as follows. Written comments gbout
these AOs should be sent to the enforcement coordinator designated
Medicaid Public Hearing Notice for each AO at the TNRCC's Central Office at P.O. Box 13087,
) o Austin, Texas 78711-3087 and must ezeived by 5:00 p.m. on
The Health and Human Services Commission and the Texas Deparfanuary 10, 1999 Written comments may also be sent by facsimile
ment of Mental Health and Mental Retardation (TDMHMR) will con- machine to the enforcement coordinator at (512) 239-2550. The
duct a joint public hearing to receive public comment on proposedrNRCC enforcement coordinators are available to discuss the AOs
1999 reimbursement rates for state operated intermediate care faciliyq/or the comment procedure at the listed phone numbers; however,

ties for persons with mental retardation (ICFs/MR) effective Januarys7 75 provides that comments on the AOs should be submitted to
1, 1999, through December 31, 1999. The joint hearing will be helghe TNRCC inwriting .

in compliance with Title 1, Texas Administrative Code, §355.702(h),

which requires a public hearing on proposed reimbursement rates fdd) COMPANY: Anthony Foods; DOCKET NUMBER: 98-0979-
medical assistance programs. PWS-E; IDENTIFIER: Public Water SUpp'y Number 0710073; LO-

. ) . CATION: Anthony, El Paso County, Texas; TYPE OF FACILITY:
The public hearing will be held on Monday, December 28, 1998, alyplic water supply; RULE VIOLATED: 30 TAC §290.46(e) and
9 am. in the TDMHMR Central Office auditorium (Building 2) at (1) " py failing to ensure that the facility is operated under direct
909 West 45th Street, Austin, Texas. supervision of a certified water works operator and by failing to

Interested parties may obtain a copy of the reimbursement briefingnaintain the service pumps in a water tight condition; and 30 TAC
package by calling the Reimbursement and Analysis Section at (518290.43(c)(1) and (2), by failing to have properly screened vents and
206-5753. Written comments may be submitted to Reimbursemerp provide a roof hatch with suitable gaskets on the ground stor-
and Analysis Section, Medicaid Administration, Texas Departmengde tank; PENALTY: $1,313; ENFORCEMENT COORDINATOR:

of Mental Health and Mental Retardation, P.O. Box 12668, Austin,Sandy VanCleave, (512) 239-0667; REGIONAL OFFICE: 7500 Vis-
Texas, 78711-2668, or faxed to (512) 206-5693 by 5 p.m., Mondaycount Boulevard, Suite 147, El Paso, Texas 79925-5633, (915) 778-
December 28, 1998. 9634.

Persons requiring ADA accommodation should contact Tom(2) COMPANY: Austin Highway Water Supply Corporation;
Wooldridge by calling (512) 206-5753, at least 72 hours prior toDOCKET NUMBER: 98-0429-PWS-E; IDENTIFIER: Public
the hearing. Persons requiring an interpreter for the deaf or hearir;é/ater Supply Number 0150041; LOCATION: San Antonio, Bexar

impaired should contact Tom Wooldridge through the Texas Relaj-ounty, Texas; TYPE OF FACILITY: public water supply; RULE
operator by calling 1-800-735-2988. VIOLATED: 30 TAC 8290.41(c)(1)(F), by failing to provide and

record a sanitary well easement; 30 TAC §290.42(e)(5), by failing

TRD-9818096 to provide a self-contained breathing apparatus; 30 TAC §290.44(h),

Charles Cooper by failing to provide records of annual inspections and testing by a
Chairman, Texas MHMR Board certified backflow prevention device tester; and 30 TAC §290.46(e),
Texas Department of Mental Health and Mental Retardation () and (p), by failing to ensure that the system is under the direct
Filed: December 2, 1998 supervision of a "D" certified water works operator, by failing to

. . . accept and maintain properly completed customer service inspection
certifications, and by failing to inspect the ground storage tank on an

Texas Natural Resource Conservation Commis- annual basis and maintain records of these inspections; PENALTY:
$1,563; ENFORCEMENT COORDINATOR: Subhash Jain, (512)

sion 239-5867; REGIONAL OFFICE: 140 Heimer Road, Suite 360, San
Notice of Opportunity to Comment on Settlement Agree- ~ Antonio, Texas 78232-5042, (210) 490-3096.
ments of Administrative Enforcement Actions (3) COMPANY: Bennie McGriff dba Bennie's Automotive;

. L DOCKET NUMBER: 98-0768-AlR-E; IDENTIFIER: Account
The Texas Natural Resource Conservation Commission (TNRCC Y umber DB-4868-O: LOCATION: Dallas. Dallas County, Texas;
commission) Staff is providing an opportunity for written public +vpe e Eac) TY: vehicle inspection station; RULE VIOLATED: |

comment on the listed Agreed Orders (AOs) pursuant to Texas Wat i i
Code (the Code), 87.075, which requires that the TNRCC may n;{o TAC 8114.50(e)(2) and the Act, 8382.085(b), by failing to con

aoprove these AOs unless the public has been provided an ooportun uct all emission tests prior to issuing/selling three motor vehicle
pprove thes pUbIiC prov ppe spection certificates; PENALTY: $1,875; ENFORCEMENT CO-
to submit written comments. Section 7.075 requires that notice o

the proposed orders and of the opportunity to comment must be RDINATOR: Michael De La Cruz, (817) 469-6750; REGIONAL
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OFFICE: 1101 East Arkansas Lane, Arlington, Texas 76010-6499239-5839; REGIONAL OFFICE: 1101 East Arkansas Lane, Arling-
(817) 469-6750. ton, Texas 76010-6499, (817) 469-6750.

(4) COMPANY: City of Lubbock; DOCKET NUMBER: 98-0429- (9) COMPANY: Industrial Pipe and Plastics; DOCKET NUMBER:
PWS-E; IDENTIFIER: Permit Number 10353-008; LOCATION: 98-0308-AlR-E; IDENTIFIER: Account Numbers KA-0039-R and
Lubbock, Lubbock County, Texas; TYPE OF FACILITY: wastew- KA-0041-H; LOCATION: Karnes City, Karnes County, Texas; TYPE
ater treatment; RULE VIOLATED: Permit Number 10353-008 and OF FACILITIES: fiberglass products manufacturing plants; RULE
the Code, 826.121, by failing to prevent the unauthorized dischargeIOLATED: 30 TAC 8§116.115(a) and the Act, §382.085(b), by
of approximately two million gallons of raw sewage and by failing failing to minimize building openings so emissions from resin use
to prevent the discharge of untreated or inadequately treated waste grinding are routed through stacks S-4 and S-5, by failing to
during electrical power failures; PENALTY: $11,250; ENFORCE- maintain the proper records of materials usage and operating hours, by
MENT COORDINATOR: Mike Meyer, (512) 239-4492; REGIONAL failing to perform all cutting and grinding operations within process
OFFICE: 4630 50th Street, Suite 600, Lubbock, Texas 79414-352(uildings which are vented through stacks S-4 and S-5, and by failing
(806) 796-7092. to seal containers when not in active use; and 30 TAC 8122.121,

(5) COMPANY: Commercial Manufacturing Co., Inc.; DOCKET §122.130(a), and the Act, §382.054 and §382.085(b), by operating

NUMBER: 98-0125-IHW-E; IDENTIFIER: Solid Waste Registration E;“'fs;:ﬁ]rg ‘:Q't:ug:mt{‘finf'etﬁff:’(ﬂ‘r‘;‘l‘t Offgtﬁ:gog‘;rrﬁ'i?gag’ggﬁn?d
Number 37476; LOCATION: Texarkana, Bowie County, Texas; . ) . ; '
TYPE OF FACILITY: metal finishing: RULE VIOLATED: 30 ENALTY: $8,400; ENFORCEMENT COORDINATOR: David D.

- urner, (210) 403-4032; REGIONAL OFFICE: 140 Heimer Road,
TAC 8335.2, §335.43, and 40 Code of Federal Regulations (CFRy . 36(0, o Antonio, Texas 78232-5042, (210) 490-3096.
§270.1(c), by failing to obtain a permit to operate the incinerator
that is used to dispose of spent solvents and process spent platif0) COMPANY: Joe Cordell and John Heavyside dba Lledroc Farms
sludges; 30 TAC §8335.69(d)(2), 335.112(a)(8), 335.431, 40 CFRNest; DOCKET NUMBER: 98-0589-AGR-E; IDENTIFIER: En-
§8268.50(b), 265.173(a), and 265.174, by failing to mark theforcement Identification Number 11716; LOCATION: Dublin, Erath
containers containing the restricted plating sludges, to properl}County, Texas; TYPE OF FACILITY: dairy; RULE VIOLATED: 30
manage containers by storing hazardous waste in open top 55-galliAC §321.37 and the Code, §26.121, by allowing an unauthorized
containers, and to perform weekly inspections on the hazardous wastlischarge of tailwater runoff from the application field; PENALTY:
container storage area; and 30 TAC §335.6(c), by failing to notify$6,250; ENFORCEMENT COORDINATOR: Pam Campbell, (512)
the TNRCC of the incinerator used to treat and dispose of wastes &39-4493; REGIONAL OFFICE: 1101 East Arkansas Lane, Arling-
the facility; PENALTY: $3,784; ENFORCEMENT COORDINATOR: ton, Texas 76010-6499, (817) 469-6750.

Sabelyn Pussman, (512) 239-6061; REGIONAL OFFICE: 2916(11) COMPANY: Lone Star Steel Company; DOCKET NUM-

Teague Drive, Tyler, Texas 75701-3756, (303) 535-5100. BER: 98-0375-PWS-E; IDENTIFIER: Public Water Supply Num-
(6) COMPANY: Tae Park dba Exxon Tiger Mart; DOCKET NUM- ber 1720002; LOCATION: Lone Star, Morris County, Texas; TYPE
BER: 98-1027-PST-E; IDENTIFIER: Petroleum Storage Tank Iden-OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
tification Number 0070523; LOCATION: Houston, Harris County, §290.119(1), by failing to take turbidity measurements; and 30 TAC
Texas; TYPE OF FACILITY: retail gasoline sales; RULE VIO- 8290.117(b)(1), by failing to meet 3-log Giardia and 4-log Virus inac-
LATED: 30 TAC §8115.246(7)(A) and the Act, §382.085(b), by failing tivation standards; PENALTY: $1,485; ENFORCEMENT COORDI-
to maintain Stage Il vapor recovery system records for the CaliforNATOR: Sandy VanCleave, (512) 239-0667; REGIONAL OFFICE:
nia Air Resources Board Executive Order, daily inspections record2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535-5100.

and Stage Il vapor recovery employee training records at the facility; . . o S
s ) . . _ 7(12) COMPANY: Louisiana-Pacific Corporation; DOCKET NUM-
PENALTY: $1,440, ENFORCEMENT COORDINATOR: Julia Mc- pep-"98 0641_AIR-E; IDENTIFIER: Account Number HF-0011-W;

Masters, (512) 239-5839; REGIONAL OFFICE: 5425 Polk Avenue,| 5atioN: Silsbee, Hardin County, Texas; TYPE OF FACILITY:

Suite H, Houston, Texas 77023-1486, (713) 767-3500. particleboard mill; RULE VIOLATED: 30 TAC §116.115(a), Per-
(7) COMPANY: Hopkins County and Goodwill Industries; DOCKET mit Number 1104, and the THSC, §382.085(b), by exceeding per-
NUMBER: 98-0645-MSW-E; IDENTIFIER: Municipal Solid Waste mit emission limits for particulate matter; PENALTY: $6,750; EN-
Facility Identification Number 40088; LOCATION: Sulphur Springs, FORCEMENT COORDINATOR: Lawrence King, (512) 239-1405;
Hopkins County, Texas; TYPE OF FACILITY: municipal solid waste REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont,
transfer station; RULE VIOLATED: 30 TAC 8330.4(a), (d), and (e), Texas 77703-1892, (409) 898-3838.

by operating a Type V municipal solid waste transfer station without . . . .
an approved registration; PENALTY: $2,500; ENFORCEMENT 51832)%%'\1'5@/’\‘;; '\I"Degﬁ‘TelgES;‘s‘g USA LLC: DOCKET NUMBER:
COORDINATOR: Gloria Stanford, (512) 239-1871; REGIONAL Lo of3/=HN-E, - S0l WWasie Tsegistration Mumoer

. . } 30595; LOCATION: Houston, Harris County, Texas; TYPE OF FA-
glFECE' 2916 Teague Drive, Tyler, Texas 75701-3756, (903) 535CILITY: industrial chemical manufacturing; RULE VIOLATED: 30

TAC 8335.112(a)(9), by failing to have adequate secondary con-
(8) COMPANY: Hulen Stop, Inc.; DOCKET NUMBER: 98-0801- tainment capacity for hazardous waste tank T-605; and 30 TAC
PST-E; IDENTIFIER: Petroleum Storage Tank ldentification Num- §335.69(a)(1), by failing to conduct weekly inspections of rail cars
ber 0014932; LOCATION: Fort Worth, Tarrant County, Texas; TYPE containing hazardous wastes; PENALTY: $7,500; ENFORCEMENT
OF FACILITY: retail gasoline sales; RULE VIOLATED: 30 TAC COORDINATOR: Tim Haase, (512) 239-6007; REGIONAL OF-
§115.246(4) and the Act, 8382.085(b), by failing to maintain proofFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, (713)
of attendance and completion of all Stage Il vapor recovery sys767-3500.
tem employee training_qn site; and 30. TAC §334.50(d)(1)(B) and t.he(14) COMPANY: James Breaux dba Pemco Equipment Co.;
Code, §26.3475, by failing to conduct inventory control and reconcili- JOCKET NUMBER: 98-0384-IHW-E: IDENTIFIER: TNRCC

ation procedures for an underground storage tank system; PENALTY,, = ..~ . . .
. A— dentification Number 34763; LOCATION: Odessa, Ector County,
$4,375; ENFORCEMENT COORDINATOR: Julia McMasters, (512) Texas; TYPE OF FACILITY: small quantity generator; RULE
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VIOLATED: 30 TAC 8§335.62, by failing to properly complete a ment; PENALTY: $6,250; ENFORCEMENT COORDINATOR: Su-
hazardous waste determination on waste; 30 TAC 8335.6(c), bgan Kelly, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex Free-
failing to properly update the facility’s Notice of Registration; 30 way, Suite 110, Beaumont, Texas 77703-1892, (409) 898-3838.

TAC 8335.9, by failing to keep records regarding the amount of . i i
g 0) COMPANY: Tetco Stores, Inc.; DOCKET NUMBER: 98-0552-
hazardous waste stored on-site; 30 TAC 8335.69(a)(1)(A), (€), an AQ-E; IDENTIFIER: Enforcement Identification Number 12494;

(H(4) and (5), by failing to inspect hazardous waste storage are ) ; . !
on a weekly basis, by failing to label hazardous waste containerEOCATION' San Antonio, Bexar County, Texas; TYPE OF FACIL

h . ; . Y: convenience store and retail gasoline; RULE VIOLATED: 30
in the satellite accumulation area, by storing hazardous waste fo]r'AC §213.4(Kk), by failing to comply with special condition num-

greater the 1_80 days_ without a permit, by failing to mark hazardo_u%erS 2 and 3 of the Edwards Aquifer protection plan; PENALTY:
waste containers with the words "Hazardous Waste" and WI:ES 000: ENFORCEMENT COORDINATOR: Karen Berr;l/man (512)'

the beginning date of accumulations, and by failing to documen . . g A
emergency preparedness; PENALTY: $6,800; ENFORCEMEN 39-2172; REGIONAL OFFICE: 140 Heimer Road, Suite 360, San

COORDINATOR: Gilbert Angelle, (512) 239-4489: REGIONAL ANtonio, Texas 78232-5042, (210) 490-3096.
OFFICE: 3300 North A Street, Building. 4, Suite 107, Midland, (21) COMPANY: Fleet Fueling dba Texaco Food Mart #14; DOCKET
Texas 79705-5404, (915) 570-1359. NUMBER: 98-0571-PST-E; IDENTIFIER: Petroleum Storage Tank

. . . Facility Identification Number 0009315; LOCATION: Vidor, Orange
EILS?\/IEI(E)RMPS{;\SN(\J(QanA)I/R(-:IEO OII%/EI(\th%?FIEIITaXLiOwr?: O,(lsdeeOngE_T County, Texas; TYPE OF FACILITY: convenience store with retail
0573-U- L.OCATION: Lewis’ville Denton County Texas: TYPE OF sale of gasoline; RULE VIOLATED: 30 TAC 8334.75(a), by failing to

FACILITY: used car lot; RULE VIOLATED: 30 TAC §114.20(c)(1) contain and immediately clean up a spill of greater than 25 gallons of

. - ... diesel, report the spill to the commission within 24 hours, and begin
and the Act, 8382.085(b), by offering for sale two vehicles with corrective action; 30 TAC §334.76(2), by failing to take immediate
missing or tampered emission control devices; PENALTY: $600; EN'action to prevent ’an further releése of’thg re ulgted substance into the
FORCEMENT COORDINATOR: Michael De La Cruz, (817) 469- P Y 9

6750; REGIONAL OFFICE: 1101 East Arkansas Lane, Arington, StYronment; and 30 TAC 8334.77(5), by failing to submil a report
Texas 76010-6499, (817) 469-6750. yS: 9

abatement steps taken to remediate the spill; PENALTY: $3,750;
(16) COMPANY: Pirates Cove Water Supply and Sewer ServiceENFORCEMENT COORDINATOR: Susan Kelly, (409) 898-3838;
Corporation; DOCKET NUMBER: 98-0588-MWD-E; IDENTI- REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont,
FIER: Enforcement Identification Number 12572; LOCATION: Texas 77703-1892, (409) 898-3838.

Port O’Conner, Calhoun County, Texas; TYPE OF FACILITY: TRD-9818051

wastewater treatment; RULE VIOLATED: 30 TAC 8§305.125(2), by
failing to submit a permit renewal application; PENALTY: $2,000; o o
ENFORCEMENT COORDINATOR: Laurie Eaves, (512) 239-4495; Director, Litigation Division , o
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus exas Natural Resource Conservation Commission
Christi, Texas 78412-5503, (512) 980-3100. Filed: December 1, 1998

(17) COMPANY: Juan Antonio Rodriguez; DOCKET NUMBER: ¢ ¢ ¢

97-0470-OSI-E; IDENTIFIER: Enforcement ldentification Number . . .
11987; LOCATION: Uvalde, Uvalde County, Texas; TYPE OF FA- Provisionally-Issued Temporary Permits to Appropriate State

CILITY: on-site sewage; RULE VIOLATED: The THSC, §366.004 Vater Listed below are permits issued during the period of
and §366.071, by failing to obtain a certificate of registration; D€cember 2, 1998:
PENALTY: $1,000; ENFORCEMENT COORDINATOR: Brian Application Number TA-7764 by Oxy Petrochemical, Inc. of

Lehmkuhle, (512) 239-4482; REGIONAL OFFICE: 140 Heimer diversion to satisfy the requested use of 1382 acre-feet of water per
Road, Suite 360, San Antonio, Texas 78232-5042, (210) 490-3096.year for two years as well as all existing water rights for industrial

(18) COMPANY: Mahmoud Husainat dba Shaw Gas Mart; DOCKET Use. Water may be diverted from Oso Creek at a point near the
NUMBER: 98-0537-PST-E; IDENTIFIER: Petroleum Storage Tank Stréam crossing of the creek and State Highway 44 approximately
Identification Number 12825; LOCATION: League City, Galveston 12.5 miles west of Corpus Christi and one mile northeast of Violet,
County, Texas; TYPE OF FACILITY: convenience store with retail 1€xas, Nueces-Rio Grande Coastal Basin.

sales of gasoline; RULE VIOLATED: 30 TAC §115.242(3)(B) and Application Number TA-8043 by Williamson County Unified Road
(9)(A), by failing to replace a flattened or crimped vapor hose andsystem for diversion of 10 care-feet in a one year period for industrial
a torn boot and by failing to post operating instructions on all(road construction) use. Water may be diverted from various streams
dispensers; 30 TAC §115.246(7)(A), by failing to maintain all recordsof the Brazos River Basin, Williamson County, Texas at 35 road

on-site to be made immediately available upon request; and 30 TAgrossings and at 7 wastewater treatment plant outfalls, Brazos River
§334.22(a), by failing to pay an annual facility underground storagesasin.

tank fee; PENALTY: $600; ENFORCEMENT COORDINATOR: J. L i ) )
Craig Fleming, (512) 239-5806; REGIONAL OFFICE: 5425 Polk Application Number TA-8045 by W. Dale Morris, Inc. for diversion

Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. of 1 acre-feet in a one month period for mining (well drilling) use.
Water may be diverted from the Colorado River, Colorado River

(19) COMPANY: Manshera, Inc. dba Super Star #1; DOCKET Basin, approximately 3.5 miles east of LaGrange, Fayette County,
NUMBER: 98-0821-PST-E; IDENTIFIER: Petroleum Storage Tank Texas on the applicant's property at the river access road on the

Facility Identification Number 0039975; LOCATION: Port Arthur, Colorado River, Colorado River Basin.

Jefferson County, Texas; TYPE OF FACILITY: convenience store o )
with retail sale of gasoline; RULE VIOLATED: 30 TAC §115.221, Application Number TA-8046 by County of Nacogdoches for diver-
by failing to install Stage | vapor recovery equipment; and 30Sion of 10 acre-feet in a one year period for industrial (road con-

TAC §115.241, by failing to install Stage Il vapor recovery equip- Struction) use. Water may be diverted from the following four di-
version points: Wanders Creek, Neches River Basin, approximately

Paul Sarahan
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14 miles northeast of Nacogdoches County, Texas at the crossing @fith a Transit Service Needs Evaluation for the City of Denton and
County Road 166 and Wanders Creek. Caney Creek, Neches Riv&enton County.

Basin, approximately 12 miles northwest of Nacogdoches, Nacog- . L
doches County, Texas at the crossing of County Road 850 and Can%he consultant selected for this project is: KFH Group, Incorporated,

Creek. Puenta Suelas Creek, Neches River Basin, approximately 7 ?30 Montgomery Avenue, Suite 520, Bethesda, Maryland, 20814.

miles southeast of Nacogdoches, Nacogdoches County, Texas at tﬁ\éork on this project began November 23, 1998, and all work will be

crossing of County Road 411 and Puenta Suelas Creek. Binghaﬁ1OrnpletGd by May 31, 1999.
Creek, Neches River Basin, approximately 14 miles west of NacogTRD-9818017

doches, Nacogdoches County, Texas at the crossing of County Ro&d Michael Eastland

797 and Bingham Creek. Executive Director

The Executive Director of the TNRCC has reviewed each applicatiodNorth Central Texas Council of Governments

for the permits listed and determined that sufficient water is availabléiled: November 30, 1998

at the proposed point of diversion to satisfy the requirements of the . . .

application as well as all existing water rights. Any person or persons

who own water rights or who are lawful users of water on a streamlexas Board of Professional Land Surveying
affected by the temporary permits listed above and who believe tha .

the diversion of water under the temporary permit will impair their Correction of Error

rights may file a complaint with the TNRCC. The complaint can beThe Texas Board of Professional Land Surveying filed forms to adopt

filed at any point after the application has been filed with the TNRCC22 TAC §663.17. The forms were filed in error, §663.17 should not
and the time the permit expires. The Executive Director shall makeye adopted.

an immediate investigation to determine whether there is a reasonable

basis for such a complaint. If a preliminary investigation determines ¢ ¢ ¢
that diversion under the temporary permit will cause injury to the . - .

complainant the commission shall notify the holder that the permi®ublic Utility Commission of Texas

shall be canceled without notice and hearing. No further diversionsI‘\lotiCes of Applications for Approval of Intralata Equal Ac-

may be made pending a full hearing as provided in §295.174 . .
Complaints should be addressed to Water Rights Permitting SectiogzeSS Implementation Plan Pursuant to P.U.C. Substantive

Texas Natural Resource Conservation Commission, P.O. Box 1308 ’ule §23.103
Austin, Texas 78711, Telephone (512) 239-4433. Notice is given to the public of the filing with the Public Utility
TRD-9818071 Commission of Texas (commission) an application on November 19,

1998, pursuant to P.U.C. Substantive Rule §23.103 for approval of

LaDonna Castanuela . . .
an intraLATA equal access implementation plan.

Acting Chief Clerk

Texas Natural Resource Conservation Commission Project Number: Application of Frontier Local Services, Inc. for

Filed: December 1, 1998 Approval of IntraLATA Equal Access Implementation Plan Pursuant
N . . to P.U.C. Substantive Rule §23.103. Project Number 20114.

The Application: Frontier Local Services, Inc.’s (Frontier) intraLATA
South Texas Watermaster Committee Meeting equal access implementation plan will adopt a two-PIC methodology
On December 9, 1998, at 1:30 p.m., the South Texas Watermast&fnich will allow a telephone subscriber to select one primary
Advisory Committee V\}i” hold a m'eeting in the offices of the |ntere)_<change carrier (qu for all .1+ and 0+ _|nterLATA toll calls
Texas Natural Resource Conservation Commission, Region 13 Officéd!d €ither the same carrier or a different carrier for all 1+ and 0+
located at 140 Heimer Road, Suite 360, San Antonio, Texas 7823éntraLATA toll calls. Frontier proposes to offer dialing parity for
for the purpose of touring of the Office of the South Texas'raLATA toll calls by February 8, 1999.
Watermaster. A presentation and discussion of a new agency daRersons who wish to comment upon the action sought should contact
base, along with other Watermaster business will be addressed. the Public Utility Commission of Texas, by mail at P.O. Box 13326,
1998. Austin, Texas, 78711-3326, or call the Public Utility Commission
TRD-9818072 Office of Customer Protection at (512) 936-7120 on or before
Douglas A. Kitts December 21, 1998. Hearing and speech-impgired individuals with
Agenda Coordinator text telephones (TTY) may contact the commission at (512) 936-
Toxas Natural Resource Conservation Commission 7136. All comments should reference Project Number 20114.

Filed: December 1, 1998 TRD-9818087
Rhonda Dempsey
¢ ¢ ¢ Rules Coordinator
North Central Texas Council of Governments Public Utility Commission of Texas
. Filed: December 2, 1998
Notice of Consultant Contract Award R R R

Pursuant to the provisions of Government Code, Chapter 2254, the =~ ] N ] ] =
North Central Texas Council of Governments (NCTCOG) published\otice is given to the public of the filing with the Public Utility
this notice of consultant contract award. The consultant proposdFommission of Texas (commission) an application on November 19,
request appeared in the Ju|y 31, 1998 issue oflfthe@as Reg|stdr22 1998, pUrSUant to P.U.C. SUbStanUVe R.U|e §23103 for apprOVal of
TexReg 6705). The selected consultants will assist NCTCOG staffn intraLATA equal access implementation plan.
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Project Number: Application of Cumby Telephone Cooperative,Rules Coordinator
Inc. for Approval of IntraLATA Equal Access Implementation Plan public Utility Commission of Texas
Pursuant to P.U.C. Substantive Rule 823.103. Project Number 2011&ijed: December 2, 1998

The Application: Cumby Telephone Cooperative, Inc. (Cumby) filed ¢ ¢ ¢

its proposed intraLATA equal access implementation plan pursuant o ] )

to P.U.C. Substantive Rule §23.103. Cumby holds a Certificate oNotice of Application for Good Cause Exception of Require-
Operating Authority (COA Number 50017) to serve the Brashearments Under P.U.C. Substantive Rule §26.14

Lone Oak, and Miller Grove exchanges. To date, Cumby has N%Kjotice is given to the public of the filing with the Public Utility

téi?#g pl’(l);/'!]dslr;g It?gihexf:vai‘gi%e S|§(r;\5/l||c gxlghtgr(]es: zé(r:\t]iiggoens.():_':rvc\)lﬁ\rll ommission of Texas of an application on November 17, 1998, for
y P gn p 9 9 ood cause exception of the requirements under P.U.C. Substantive

December 1, 1998, and will begin providing intraLATA equal access;

. . e ; . Rule §26.141.
simultaneous with the provision of local exchange service. Cumby’s
intraLATA equal access implementation plan will adopt a two-PIC Title and Number: Application of Southwestern Bell Telephone
methodology which will allow a telephone subscriber to select oneCompany For a Good Cause Exception of the Requirements of P.U.C.
primary interexchange carrier (PIC) for all 1+ and O+ interLATA toll Substantive Rule §26.141. Docket Number 20105.
calls and either the same carrier or a different carrier for all 1+ an

0+ intraL ATA toll calls. d1'he Application: Southwestern Bell Telephone Company (SWBT)

filed its application for a good cause exception of the requirements
Persons who wish to comment upon the action sought should contaof P.U.C. Substantive Rule §26.141 relating to Distance Learning,
the Public Utility Commission of Texas, by mail at P.O. Box 13326, Information Sharing Programs and Interactive Multimedia Commu-
Austin, Texas, 78711-3326, or call the Public Utility Commission nications. This rule provides that telecommunications services used
Office of Customer Protection at (512) 936-7120 on or beforepredominantly for distance learning purposes by an educational in-
December 21, 1998. Hearing and speech-impaired individuals witlstitution or information sharing program purposes by a library, are
text telephones (TTY) may contact the commission at (512) 936<€ligible for reduced rates.

7136. All comments shouild reference Project Number 20118, SWBT is asking for a waiver of the requirements of P.U.C. Substan-

TRD-9818088 tive Rule §26.141 regarding the order of the application of the state
Rhonda Dempsey and federal discounts which affects the amount of reimbursement
Rules Coordinator SWBT receives from the Universal Service Fund. SWBT requests
Public Utility Commission of Texas a good cause exception until such time as its internal billing system
Filed: December 2, 1998 can be modified to accommodate the integration of both the state
and federal programs in compliance with the requirements of the

¢ ¢ ¢ Federal Communications Commission (FCC) and P.U.C. Substantive

Notice is given to the public of the filing with the Public Utility 5(;Jrlr1epléi§a2r?(.:t4v%/ithst\)/(\)/t?1-rpI(:iongtir(;r%febsyt.;]j‘l;/ itls Eglgl)gg system will be in

Commission of Texas (commission) an application on November 19;
1998, pursuant to P.U.C. Substantive Rule §23.103 for approval oPersons who wish to comment upon the action sought should contact
an intraLATA equal access implementation plan. the Public Utility Commission of Texas, at P.O. Box 13326, Austin,

; P Texas 78711-3326, or call the commission’s Office of Customer
Project Number: Application of Nortex Telcom, L.L.C. for Approval | !
of IntraLATA Equal Access Implementation Plan Pursuant to P.u.c.Protection at (512) 936-7120 on or before December 31, 1998.
Substantive Rule §23.103. Project Number 20119. Hearing and speech-m_lpa_lred individuals with text telephone (TTY)
may contact the commission at (512) 936-7136.
The Application: Nortex holds a Certificate of Operating Authority TRD-9818068
(COA Number 50015) to serve the Denton exchange. To date
Nortex has not begun providing local exchange service. HoweverRhonda Dempsey
Nortex plans to begin providing local exchange service on or arounérules Coordinator
November 20, 1998, and will begin providing intraLATA equal Public Utility Commission of Texas
access simultaneous with the provision of local exchange servicéiled: December 2, 1998
Nortex provides in-region interLATA toll service to its customers . . .
through its affiliate North Texas Communications Company. Nortex’s
intraLATA equal access implementation plan will adopt a two-PIC Notice of Intent to File Pursuant to P.U.C. Substantive Rule
methodology which will allow a telephone subscriber to select oneg23.27
primary interexchange carrier (PIC) for all 1+ and 0+ interLATA toll

calls and either the same carrier or a different carrier for all 1+ andvotice _is given to the public of t_he i_ntent to file with the Public UtiIity_
0+ intraLATA toll calls. Commission of Texas an application pursuant to P.U.C. Substantive

] ) Rule 823.27 for a new PLEXAR-Custom service for American
Persons who wish to comment upon the action sought should contagijrlines-Alliance Airport in Fort Worth, Texas.

the Public Utility Commission of Texas, by mail at P.O. Box 13326, - ,
Austin, Texas, 78711-3326, or call the Public Utility Commission T&iff Title and Number: Southwestern Bell Telephone Company's
Office of Customer Protection at (512) 936-7120 on or before(SWBT) Notice of Intent to File a new PLEXAR-Custom service for
December 21, 1998. Hearing and speech-impaired individuals witfmerican Airlines - Alliance Airport in Eort Worth, Texas Pursuant
text telephones (TTY) may contact the commission at (512) 93610 P.U.C. Substantive Rule §823.27. Tariff Control Number 20136.

7136. All comments should reference PrOjeCt Number 20119. The App"caﬂon: SWBT is requesting approva| for a new PLEXAR-
TRD-9818089 Custom service for American Airlines - Alliance Airport in Fort
Rhonda Dempsey Worth, Texas. PLEXAR-Custom service is a central office-based
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PBX-type serving arrangement designed to meet the specific needsithority given to a presiding officer pursuant to P.U.C. Procedural
of customers who have communication system requirements of 7Rule §22.202. The commission may identify issues raised by the joint
or more station lines. The designated exchange for this service iapplication and comments and establish a schedule for addressing
the Fort Worth exchange, and the geographic market for this specifithose issues, including the submission of evidence by the applicants,
PLEXAR-Custom service is the Dallas LATA. if necessary, and briefing and oral argument. The commission may
nduct a public hearing. Interested persons who file comments are

. ) o
Persons who wish to comment upon the action sought should contaﬁgt entitled to participate as intervenors in the public hearing.

the Public Utility Commission of Texas, by mail at P.O. Box 13326,
Austin, Texas, 78711-3326, or call the commission’s Office of Persons with questions about this project or who wish to comment on
Customer Protection at (512) 936-7120. Hearing and speech-impairate joint application should contact the Public Utility Commission of
individuals with text telephone (TTY) may contact the commission Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
at (512) 936-7136. 78711-3326. You may call the Public Utility Commission Office of
TRD-9818050 Customer Protection at (512) 936-7120. Hearing and speech-impaired

individuals with text telephones (TTY) may contact the commission at
Rhonda Dempsey

X (512) 936-7136. All correspondence should refer to Docket Number
Rules Coordinator 20137,

Public Utility Commission of Texas

Filed: November 30, 1998 TRD-9818077

Rhonda Dempsey
¢ ¢ ¢ Rules Coordinator

Public Notice of Amendment to Interconnection Agreement Public Utility Commission of Texas
Filed: December 2, 1998
On November 24, 1998, Southwestern Bell Telephone Company

and GTE Mobilnet of South Texas Limited Partnership, collectively ¢ ¢ ¢
referred to as appllca_ntfs, fll_ed a joint appllcatlon for approval of an(Puinc Notices of Interconnection Agreements

amendment to an existing interconnection agreement under §252(i)

of the federal Telecommunications Act of 1996, Public Law NumberOn November 24, 1998, Ernest Communications, Inc. and GTE
104-104, 110 Statute 56, (codified as amended in scattered sectioB8suthwest, Inc., collectively referred to as applicants, filed a joint
of 15 and 47 United States Code) (FTA) and the Public Utility application for approval of an interconnection agreement under
Regulatory Act, Texas Utilities Code Annotated §811.001-63.0638252(i) of the federal Telecommunications Act of 1996, Public Law
(Vernon 1998) (PURA). The joint application has been designatedNumber 104-104, 110 Statute 56, (codified as amended in scattered
Docket Number 20137. The joint application and the underlyingsections of 15 and 47 United States Code) (FTA) and the Public Utility
interconnection agreement are available for public inspection at th&egulatory Act, Texas Utilities Code Annotated §811.001- 63.063
commission’s offices in Austin, Texas. (Vernon 1998) (PURA). The joint application has been designated
rI]Dtocket Number 20138. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreeme
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should bery,. ., mission must act to approve the interconnection agreement
allowed before the commission issues a final decision approving ..o days after it is submitted by the parties

or rejecting the amendment to the interconnection agreement. Any
interested person may file written comments on the joint applicatioiThe commission finds that additional public comment should be
by filing 13 copies of the comments with the commission’s filing allowed before the commission issues a final decision approving or
clerk. Additionally, a copy of the comments should be served on eachejecting the interconnection agreement. Any interested person may
of the applicants. The comments should specifically refer to Dockefile written comments on the joint application by filing 13 copies of
Number 20137. As a part of the comments, an interested person malge comments with the commission’s filing clerk. Additionally, a
request that a public hearing be conducted. The comments, includingppy of the comments should be served on each of the applicants.
any request for public hearing, shall be filed by December 21, 1998The comments should specifically refer to Docket Number 20138.
and shall include: As a part of the comments, an interested person may request that a

1) a detailed statement of the person’s interests in the agreeme ublic h_earing _be conducted._ The comments, including any request
: . - dr public hearing, shall be filed by December 21, 1998, and shall
including a description of how approval of the agreement may:,

adversely affect those interests; include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
a) discriminates against a telecommunications carrier that is not adversely affect those interests;

party to the agreement; or

2) specific allegations that the agreement, or some portion thereof:

2) specific allegations that the agreement, or some portion thereof:

b) is not consistent with the public interest, convenience, and N . L . .
necessity; or a) discriminates against a telecommunications carrier that is not a

party to the agreement; or

c) is not consistent with other requirements of state law; and b) is not consistent with the public interest, convenience, and

3) the specific facts upon which the allegations are based. necessity; or

After reviewing any comments, the commission will issue a notice ofc) is not consistent with other requirements of state law; and
approval, denial, or determine whether to conduct further proceedin

concerning the joint application. The commission shall have thg§) the specific facts upon which the allegations are based.
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After reviewing any comments, the commission will issue a notice ofl) a detailed statement of the person’s interests in the agreement,
approval, denial, or determine whether to conduct further proceedingscluding a description of how approval of the agreement may
concerning the joint application. The commission shall have theadversely affect those interests;
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the join
application and comments and establish a schedule for addressi@g discriminates against a telecommunications carrier that is not a
those issues, including the submission of evidence by the applicantparty to the agreement; or
if necessary, and briefing and oral argument. The commission maﬁg is not consistent with the public interest. convenience. and
conduct a public hearing. Interested persons who file comments a e P ’ ’

: L X ; : . necessity; or
not entitled to participate as intervenors in the public hearing.

%) specific allegations that the agreement, or some portion thereof:

Persons with questions about this project or who wish to comment oﬁ) Is not consistent with other requirements of state law; and

the joint application should contact the Public Utility Commission of 3) the specific facts upon which the allegations are based.
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texai I . . .
fter reviewing any comments, the commission will determine

78711-3326. You may call the Public Utility Commission Office of : . o i
Customer Protectiongt(512) 936-7120 He);ring and speech-impairev(\ﬁh.ether.l_:]0 conduct f_urther: ﬁrﬁceedlhngs Cg”‘%em“.”g the joint a_%PI"
i : : o cation. The commission shall have the authority given to a presiding
individuals with text telephones (TTY) may contact the commission at fficer pursuant to P.U.C. Procedural Rule §22.202. The commission

(512) 936-7136. All correspondence should refer to Docket Numbeﬁmy identify issues raised by the joint application and comments and

20138. establish a schedule for addressing those issues, including the sub-
TRD-9818078 mission of evidence by the applicants, if necessary, and briefing and
Rhonda Dempsey oral argument. The commission may conduct a public hearing. In-
Rules Coordinator terested persons who file comments are not entitled to participate as
Public Utility Commission of Texas intervenors in the public hearing.

Filed: December 2, 1998 Persons with questions about this docket or who wish to comment

. . . on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas

On November 24, 1998, Southwestern Bell Telephone Company an#8711-3326. You may call the Public Utility Commission Office of
Awesome Paging, Inc., collectively referred to as applicants, filed aCustomer Protection at (512) 936-7120. Hearing and speech-impaired
joint application for approval of an interconnection agreement undeindividuals with text telephones (TTY) may contact the commission at
the federal Telecommunications Act of 1996, Public Law Number(512) 936-7136. All correspondence should refer to Docket Number
104-104, 110 Statute 56, (codified as amended in scattered sectiopg139.
of 15 and 47 United States Code) (FTA) and the Public Utility TRD-9818079
Regulatory Act, Texas Utilities Code Annotated §811.001-63.063
(Vernon 1998) (PURA). The joint application has been designatedionda Dempsey
Docket Number 20139. The joint application and the underlyingRules Coordinator
interconnection agreement are available for public inspection at th&ublic Utility Commission of Texas
commission’s offices in Austin, Texas. Filed: December 2, 1998

The FTA authorizes the commission to review and approve any in- L4 L4 L4

terconnection agreement adopted by negotiation of the parties. Puy:
suant to FTA §252(¢)(2) the commission may reject any agreemergn November 24, 1998, Southwestern Bell Telephone Company and

if it finds that the agreement discriminates against a telecommuni- SAP Paging, Inc., collectively referred to as applicants, filed a joint

- : . ._application for approval of an interconnection agreement under the
cations carrier not a party to the agreement, or that |mplementatlo‘;bderall Telecommunications Act of 1996 Public Law Number 104-

of th_e _agreement, or-any portion thereof_, IS nOt.CfonS'Stem with the104, 110 Statute 56, (codified as amended in scattered sections of 15
public interest, convenience, and neces_sny. Additionally, under FTAhnd 47 United States Code) (FTA) and the Public Utility Regulatory
§252(e)(3), the commission may establish or enforce ather FeQUIresct, Texas Utilities Code Annotated §811.001-63.063 (Vernon 1998)

ments of state law in its review of the agreement, including r(_equiring(PURA)_ The joint application has been designated Docket Number
compliance with intrastate telecommunications service quality stan20140_ The joint application and the underlying interconnection

dards or requirements. The commission must act to approve th ; - . einm?
agreement within 90 days after it is submitted by the parties. Th§greement are available for public inspection at the commission’s

. ) ; . S offices in Austin, Texas.
parties have requested expedited review of this application.
The FTA authorizes the commission to review and approve any in-

The commission finds that additional public comment should bet . o .
N ) - . erconnection agreement adopted by negotiation of the parties. Pur-
allowed before the commission issues a final decision approving o

e . . . Xuant to FTA §252(e)(2) the commission may reject any agreement
rejecting the interconnection agreement. Any interested person MaY" finds that th discrimi ; | .
file written comments on the joint application by filing 13 copies of | It finds that the agreement discriminates against a telecommuni-

. O - cations carrier not a party to the agreement, or that implementation
the comments with the commission’s filing clerk. Additionally, a

copy of the comments should be served on each of the applicantOf the agreement, or any portion thereof, is not consistent with the
The comments should specifically refer to Docket Number 2Olggﬁubllc interest, convenience, and necessity. Additionally, under FTA

§252(e)(3), the commission may establish or enforce other require-

As a part O.f the comments, an interested person may request thatrﬁlents of state law in its review of the agreement, including requiring
public hearing be conducted. The comments, including any reques

; h ! ompliance with intrastate telecommunications service quality stan-
:2&533“0 hearing, shall be filed by December 21, 1998, and Shalﬁards or requirements. The commission must act to approve the

agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.
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The commission finds that additional public comment should besuant to FTA 8252(e)(2) the commission may reject any agreement
allowed before the commission issues a final decision approving oif it finds that the agreement discriminates against a telecommuni-
rejecting the interconnection agreement. Any interested person magations carrier not a party to the agreement, or that implementation
file written comments on the joint application by filing 13 copies of of the agreement, or any portion thereof, is not consistent with the
the comments with the commission’s filing clerk. Additionally, a public interest, convenience, and necessity. Additionally, under FTA

copy of the comments should be served on each of the applicant§252(e)(3), the commission may establish or enforce other require-
The comments should specifically refer to Docket Number 20140ments of state law in its review of the agreement, including requiring

As a part of the comments, an interested person may request thatcampliance with intrastate telecommunications service quality stan-
public hearing be conducted. The comments, including any requestards or requirements. The commission must act to approve the
for public hearing, shall be filed by December 21, 1998, and shalhgreement within 90 days after it is submitted by the parties. The
include: parties have requested expedited review of this application.

1) a detailed statement of the person’s interests in the agreemernfthe commission finds that additional public comment should be
including a description of how approval of the agreement mayallowed before the commission issues a final decision approving or
adversely affect those interests; rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
a) discriminates against a telecommunications carrier that is not aopy of the comments should be served on each of the applicants.
party to the agreement; or The comments should specifically refer to Docket Number 20141.
dAs a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by December 21, 1998, and shall
¢) is not consistent with other requirements of state law; and include:

2) specific allegations that the agreement, or some portion thereof:

b) is not consistent with the public interest, convenience, an
necessity; or

3) the specific facts upon which the allegations are based. 1) a detailed statement of the person’s interests in the agreement,

After reviewing any comments, the commission will determineInCIUdIng a descrlptlor_l of hOV_V approval of the agreement may
adversely affect those interests;

whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presidin@) specific allegations that the agreement, or some portion thereof:
officer pursuant to P.U.C. Procedural Rule §22.202. The commission discriminates against a telecommunications carrier that is not a
may identify issues raised by the joint application and comments ana) h 9 i

establish a schedule for addressing those issues, including the SlR)a_\rty to the agreement; or

mission of evidence by the applicants, if necessary, and briefing and) is not consistent with the public interest, convenience, and
oral argument. The commission may conduct a public hearing. Innecessity; or

terested persons who file comments are not entitled to participate as . . . . )
h . . . cﬁ is not consistent with other requirements of state law; and
intervenors in the public hearing.

Persons with questions about this docket or who wish to commen@ the specific facts upon which the allegations are based.
on the application should contact the Public Utility Commission of After reviewing any comments, the commission will determine
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texawhether to conduct further proceedings concerning the joint appli-
78711-3326. You may call the Public Utility Commission Office of cation. The commission shall have the authority given to a presiding
Customer Protection at (512) 936-7120. Hearing and speech-impairagfficer pursuant to P.U.C. Procedural Rule 822.202. The commission
individuals with text telephones (TTY) may contact the commission atmay identify issues raised by the joint application and comments and
(512) 936-7136. All correspondence should refer to Docket Numbeestablish a schedule for addressing those issues, including the sub-
20140. mission of evidence by the applicants, if necessary, and briefing and
TRD-9818080 oral argument. The commission may conduct a public hearing. In-
Rhonda Dempsey f[erested persons who flle comments are not entitled to participate as
X intervenors in the public hearing.
Rules Coordinator

Public Utility Commission of Texas Persons with questions about this docket or who wish to comment
Filed: December 2, 1998 on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
¢ ¢ ¢ 78711-3326. You may call the Public Utility Commission Office of

On November 24, 1998, Southwestern Bell Telephone Companﬁusmmer Protection at (512) 936-7120. Hearing and speech-impaired

and Central Link, collectively referred to as applicants, filed a joint dividuals with text telephones (TTY) may contact the commission at

application for approval of an interconnection agreement under thésoll?lg%'n%' All correspondence should refer to Docket Number

federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of TRD-9818081

and 47 United States Code) (FTA) and the Public Utility RegulatoryRhonda Dempsey

Act, Texas Utilities Code Annotated §811.001-63.063 (Vernon 1998Rjes Coordinator

(PURA). The joint application has been designated Docket Numbep,yjic utility Commission of Texas
20141. The joint application and the underlying interconnectionF”ed, December 2. 1998
agreement are available for public inspection at the commission’s ™ '
offices in Austin, Texas. ¢ ¢ ¢

The FTA authorizes the commission to review and approve any inOn November 24, 1998, Southwestern Bell Telephone Company
terconnection agreement adopted by negotiation of the parties. Puand Baystar, collectively referred to as applicants, filed a joint
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application for approval of an interconnection agreement under th¢512) 936-7136. All correspondence should refer to Docket Number
federal Telecommunications Act of 1996, Public Law Number 104-20142.

104, 110 Statute 56, (codified as amended in scattered sections of JrézD-9818082

and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §811.001-63.063 (Vernon 1998);
(PURA). The joint application has been designated Docket Number === >~~~ o
20142. The joint application and the underlying interconnectionPublic Utility Commission of Texas

agreement are available for public inspection at the commission’§iled: December 2, 1998

offices in Austin, Texas. . . .

honda Dempsey
ules Coordinator

The FTA authorizes the commission to review and approve any inp, November 25, 1998, Southwestern Bell Telephone Company
terconnection agreement adopted by negotiation of the parties. Puﬁhd Digi Comm Communications, Inc., collectively referred to as

suant to FTA §252(€)(2) the commission may reject any agreemenyjicants filed a joint application for approval of an interconnection

if it finds that the agreement discriminates against a telecommun'étgreement under the federal Telecommunications Act of 1996, Public

cations carrier not a party to the agreement, or that implementatiop;,, Number 104-104. 110 Statute 56 (codified as amended in
of the agreement, or any portion thereof, is not consistent with th%cattered sections of ’15 and 47 Unitea States Code) (FTA) and
public interest, convenience, and necessity. Additionally, under FTAp o b i Utility Regulatory Act, Texas Utilities Code Annotated

§252(€)(3), the commission may establish or enforce other requiresg 1 607.63,063 (Vernon 1998) (PURA). The joint application has

i ith intrastate tel Cati ; lity st %een designated Docket Number 20144. The joint application and
compiiance with intrastate telecommunications service quaiity stang,q underlying interconnection agreement are available for public

dards or requirements. The commission must act to approve thﬁspection at the commission’s offices in Austin. Texas
agreement within 90 days after it is submitted by the parties. The ' ’

parties have requested expedited review of this application. The FTA authorizes the commission to review and approve any in-
Th ission finds th dditional oubli hould b terconnection agreement adopted by negotiation of the parties. Pur-
e commission finds that additional public comment shou Suant to FTA §252(e)(2) the commission may reject any agreement

allowed before the commission issues a final decision approving Of it fings that the agreement discriminates against a telecommuni-
rejecting the interconnection agreement. Any interested person m ations carrier not a party to the agreement, or that implementation

file written comments on the joint application by filing 13 copies of ot 1he agreement, or any portion thereof, is not consistent with the
the comments with the commission's filing clerk. - Additionally, a 1, hjc interest, convenience, and necessity. Additionally, under FTA

copy of the comments should be served on each of the applicant 252(e)(3), the commission ma ; P
" , y establish or enforce other require
The comments should specifically refer to Docket Number 2014210t of state law in its review of the agreement, including requiring

As a part of the comments, an interested person may request thatedhjiance with intrastate telecommunications service quality stan-
public hearing be conducted. The comments, including any reque

. . ! ards or requirements. The commission must act to approve the
:2&533“0 hearing, shall be filed by December 21, 1998, and shallreement within 90 days after it is submitted by the parties. The

parties have requested expedited review of this application.

.1) a (jetailed statement of the person’s interests in the agreemenfy e commission finds that additional public comment should be
including a description of how approval of the agreement ma

. ) Yallowed before the commission issues a final decision approving or
adversely affect those interests; rejecting the interconnection agreement. Any interested person may
2) specific allegations that the agreement, or some portion thereof: file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
éopy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 20144.
b) is not consistent with the public interest, convenience, andAs a part of the comments, an interested person may request that a
necessity; or public hearing be conducted. The comments, including any request
for public hearing, shall be filed by December 21, 1998, and shall
include:

a) discriminates against a telecommunications carrier that is not
party to the agreement; or

¢) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based. 1) a detailed statement of the person’s interests in the agreement,

After reviewing any comments, the commission will determineincluding a description of how approval of the agreement may
whether to conduct further proceedings concerning the joint appliadversely affect those interests;

cation. The commission shall have the authority given to a presidin%
officer pursuant to P.U.C. Procedural Rule 822.202. The commission
may identify issues raised by the joint application and comments and) discriminates against a telecommunications carrier that is not a
establish a schedule for addressing those issues, including the suparty to the agreement; or

mission of evidence by the applicants, if necessary, and briefing ang) is not consistent with the public interest, convenience, and

oral argument. The commission may conduct a public hearing. Ny aggity-
: . - y; or
terested persons who file comments are not entitled to participate as

intervenors in the public hearing. C) is not consistent with other requirements of state law; and

Persons with questions about this docket or who wish to commen3) the specific facts upon which the allegations are based.
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Tex
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impair
individuals with text telephones (TTY) may contact the commission at,

) specific allegations that the agreement, or some portion thereof:

After reviewing any comments, the commission will determine

AR hether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
icer pursuant to P.U.C. Procedural Rule §22.202. The commission
ay identify issues raised by the joint application and comments and
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establish a schedule for addressing those issues, including the suf} discriminates against a telecommunications carrier that is not a
mission of evidence by the applicants, if necessary, and briefing angarty to the agreement; or

oral argument. The commission may conduct a public hearing. |
terested persons who file comments are not entitled to participate
intervenors in the public hearing.

n}fg is not consistent with the public interest, convenience, and
necessity; or

Persons with questions about this docket or who wish to commen(f) Is not consistent with other requirements of state law; and

on the application should contact the Public Utility Commission of 3) the specific facts upon which the allegations are based.

Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texa/ﬁfter reviewing any comments, the commission will determine

78711-3326. You may call the Public Utllity Commission Office of whether to conduct further proceedings concerning the joint appli-

Customer Protection at (512) 936-7120. Hearing and speech-lmpalrec%tion_ The commission shall have the authority given to a presiding

individuals with text telephones (TTY) may contact the commission atofficer pursuant to P.U.C. Procedural Rule §22.202. The commission

(512) 936-7136. All correspondence should refer to Docket Numbe[nay identify issues raised by the joint application and comments and

20144. establish a schedule for addressing those issues, including the sub-
TRD-9818083 mission of evidence by the applicants, if necessary, and briefing and
Rhonda Dempsey oral argument. The commission may conduct a public hearing. In-
Rules Coordinator terested persons who file comments are not entitled to participate as
Public Utility Commission of Texas intervenors in the public hearing.

Filed: December 2, 1998 Persons with questions about this docket or who wish to comment

. . . on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas

On November 25, 1998, Southwestern Bell Telephone Company an#8711-3326. You may call the Public Utility Commission Office of
Highland Digital Paging, collectively referred to as applicants, filed aCustomer Protection at (512) 936-7120. Hearing and speech-impaired
joint application for approval of an interconnection agreement undeindividuals with text telephones (TTY) may contact the commission at
the federal Telecommunications Act of 1996, Public Law Number(512) 936-7136. All correspondence should refer to Docket Number
104-104, 110 Statute 56, (codified as amended in scattered sectiope145.
of 15 and 47 United States Code) (FTA) and the Public Utility TRD-9818084
Regulatory Act, Texas Utilities Code Annotated §811.001-63.063
(Vernon 1998) (PURA). The joint application has been designatedi"onda Dempsey
Docket Number 20145. The joint application and the underlyingRules Coordinator
interconnection agreement are available for public inspection at th&ublic Utility Commission of Texas
commission’s offices in Austin, Texas. Filed: December 2, 1998

The FTA authorizes the commission to review and approve any in- L4 L4 L4

terconnection agreement adopted by negotiation of the parties. PU(P-n November 25, 1998, Southwestern Bell Telephone Company

suant to FTA 8252(e)(2) the commission may reject any agreemen g MetroTel, collectively referred to as applicants, filed a joint
if it finds that the agreement discriminates against a telecommuniz

- : . ._application for approval of an interconnection agreement under the
cations carvier not a party to the agreement, or that ImplementatloPederal Telecommunications Act of 1996, Public Law Number 104-

of th_e _agreement, or any portion thereof_, IS nOt.CfonS'Stem with the104, 110 Statute 56, (codified as amended in scattered sections of 15
public interest, convenience, and neces_sny. Additionally, under FTAand 47 United States Code) (FTA) and the Public Utility Regulatory
§252(e)(3), the commission may establish or enforce other requir

L ; ) X i eAct, Texas Utilities Code Annotated §811.001-63.063 (Vernon 1998)
ments of state law in its review of the agreement, including requirin

: g . . - g(PURA). The joint application has been designhated Docket Number
compliance with intrastate telecommunications service quality Stan20146 The ioint anplication and the underlving interconnection
dards or requirements. The commission must act to approve thg . ) app S Jerlying e

L . . : agreement are available for public inspection at the commission’s
agreement within 90 days after it is submitted by the parties. Theoffices in Austin. Texas
parties have requested expedited review of this application. ' '

The commission finds that additional public comment should betThe FTA authorizes the commission to review and approve any in-
erconnection agreement adopted by negotiation of the parties. Pur-

allowed before the commission issues a final decision approving of 2 .
rejecting the interconnection agreement. Any interested person maﬁ}lam to FTA §252(e)(2) the commission may reject any agreement

) . oY A i . it finds that the agreement discriminates against a telecommuni-
file written comments on the joint application by filing 13 copies of cations carrier not a party to the agreement, or that implementation
the comments with the commission’s filing clerk. Additionally, a party J ’ P

copy of the comments should be served on each of the applicant(s)f the agreement, or any portion thereof, is not consistent with the

o public interest, convenience, and necessity. Additionally, under FTA
The comments should Spec'f'c?‘”y refer to Docket Number 20:I'45§252(e)(3), the commission may establish or enforce other require-
As a part of the comments, an interested person may request that' g

ublic hearina be conducted. The comments. includina anv reque r?ents of state law in its review of the agreement, including requiring
p 9 i ! g any req %ompliance with intrastate telecommunications service quality stan-

for public hearing, shall be filed by December 21, 1998, and Shaldards or requirements. The commission must act to approve the
include: agreement within 90 days after it is submitted by the parties. The
1) a detailed statement of the person’s interests in the agreemergarties have requested expedited review of this application.

including a description of how approval of the agreement may..

; . he commission finds that additional public comment should be
adversely affect those interests;

allowed before the commission issues a final decision approving or
2) specific allegations that the agreement, or some portion thereof: rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
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copy of the comments should be served on each of the applicant§252(e)(3), the commission may establish or enforce other require-
The comments should specifically refer to Docket Number 20146ments of state law in its review of the agreement, including requiring

As a part of the comments, an interested person may request thatcampliance with intrastate telecommunications service quality stan-
public hearing be conducted. The comments, including any requestards or requirements. The commission must act to approve the
for public hearing, shall be filed by December 21, 1998, and shalhgreement within 90 days after it is submitted by the parties. The
include: parties have requested expedited review of this application.

1) a detailed statement of the person’s interests in the agreemenfthe commission finds that additional public comment should be
including a description of how approval of the agreement mayallowed before the commission issues a final decision approving or
adversely affect those interests; rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
a) discriminates against a telecommunications carrier that is not aopy of the comments should be served on each of the applicants.
party to the agreement; or The comments should specifically refer to Docket Number 20147.
dAs a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by December 21, 1998, and shall
c) is not consistent with other requirements of state law; and include:

2) specific allegations that the agreement, or some portion thereof:

b) is not consistent with the public interest, convenience, an
necessity; or

3) the specific facts upon which the allegations are based. 1) a detailed statement of the person’s interests in the agreement,

_— . . . including a description of how approval of the agreement may
After reviewing any comments, the commission will determine ; )
adversely affect those interests;

whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presidin@) specific allegations that the agreement, or some portion thereof:
officer pursuant to P.U.C. Procedural Rule §22.202. The commissio
may identify issues raised by the joint application and comments an
establish a schedule for addressing those issues, including the sut?
mission of evidence by the applicants, if necessary, and briefing and) is not consistent with the public interest, convenience, and
oral argument. The commission may conduct a public hearing. Innecessity; or

terested persons who file comments are not entitled to participate ac% is not consistent with other requirements of state law: and
intervenors in the public hearing. q ’

g) discriminates against a telecommunications carrier that is not a
rty to the agreement; or

Persons with questions about this docket or who wish to commen%) the specific facts upon which the allegations are based.

on the application should contact the Public Utility Commission of After reviewing any comments, the commission will determine
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texawhether to conduct further proceedings concerning the joint appli-
78711-3326. You may call the Public Utility Commission Office of cation. The commission shall have the authority given to a presiding
Customer Protection at (512) 936-7120. Hearing and speech-impairagfficer pursuant to P.U.C. Procedural Rule 822.202. The commission
individuals with text telephones (TTY) may contact the commission atmay identify issues raised by the joint application and comments and
(512) 936-7136. All correspondence should refer to Docket Numbeestablish a schedule for addressing those issues, including the sub-
20146. mission of evidence by the applicants, if necessary, and briefing and
TRD-9818085 oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as

Rhonda Dempsey intervenors in the public hearing.

Rules Coordinator

Public Utility Commission of Texas Persons with questions about this docket or who wish to comment
Filed: December 2, 1998 on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
¢ ¢ ¢ 78711-3326. You may call the Public Utility Commission Office of

On November 25, 1998, Southwestern Bell Telephone Company aLnﬁustomer Protection at (512) 936-7120. Hearing and speech-impaired

ot ; ; ) dividuals with text telephones (TTY) may contact the commission at
Texas Communications, collectively referred to as applicants, filed
joint application for approval of an interconnection agreement unde 512) 936-7136. All correspondence should refer to Docket Number

the federal Telecommunications Act of 1996, Public Law Number 0147.

104-104, 110 Statute 56, (codified as amended in scattered sectiomBD-9818086

of 15 and 47 United States Code) (FTA) and the Public Utility Rhonda Dempsey

Regulatory Act, Texas Utilities Code Annotated §811.001-63.063ryles Coordinator

(Vernon 1998) (PURA). The joint application has been designateg pjic Utility Commission of Texas

Docket Number 20147. The joint application and the underlyingr; .. pecember 2. 1998

interconnection agreement are available for public inspection at the '

commission’s offices in Austin, Texas. ¢ ¢ ¢

The FTA authorizes the commission to review and approve any inRequest for Comments on Rulemaking to Monitor the Estab-

terconnection agreement adopted by negotiation of the parties. Pulishment and Allocation of Certain 9-1-1 Fees
suant to FTA 8252(e)(2) the commission may reject any agreement o o o )
if it finds that the agreement discriminates against a telecommunil he Public Utility Commission of Texas (commission) has established

cations carrier not a party to the agreement, or that implementatioff "ojéct Number 19203 to analyze the effects competition has on
of the agreement, or any portion thereof, is not consistent with thdhe provision of 911 Service. The commission seeks comments
public interest, convenience, and necessity. Additionally, under FTA°N Whether the commission’s rules need to be amended to account
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for competition in the telecommunications industry in Texas. Thel4. What types of changes should be made to the commission’s
commission invites specific comments on the following questions: Substantive Rules concerning the carriers that may provide 911 /

o : )
1. Should the commission permit the 911 system as defined in thg911 service? Explain the rationale for all suggested changes.

Texas Health & Safety Code to be migrated onto the public switchedResponses to the above questions and other comments should be
telephone system? If so, what safeguards should be established fited (18 copies) with the commission’s Central Records Office, 1701
maintain the integrity of the 911 system? Explain your rationale. North Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326,
by January 25, 1999 at 3:00 p.m. Comments should not exceed

2. Should third parties be able to provide some or all of the g pages and should refer to Project Number 19203. Replies to

component services that comprise 911/ E911? If so, please descri . .
the services that third parties should be able to provide and describlﬁe]e January 25 comments and responses should be filed with the

the third parties who should be able to provide the services. If SOCOnTn?:]StZIrOer;tSe (?egﬁtriaelssvehcc?wisshotgl%ee ibnyclﬁggzjui?]r)t/hgl ]r-c?%gctiters\;i?:%

please also describe what safeguards should be established to maintgain p . proj

the intearity of the 911 svstem? ist should submit a written request to Central Records and reference
gnty Y ’ Project Number 19203.

3. Should Certificated Telecommunications Utilities (CTUs) beqrp.gg18075

allowed to resell the 911 database access right to other CTUs?
Rhonda Dempsey

4. Should CTUs be allowed to resell the 911 database right to &ules Coordinator

third-party that is not a CTU? Public Utility Commission of Texas
5. What action should the commission take to ensure there is nbiled: December 2, 1998
degradation of 911 service if resale of the 911 database access right . . .

is not prohibited? )
6. Is it advantageous to maintain a centralized 9-1-1 database for a]l-eaCher Retirement SyStem of Texas

CTUs? Please explain in full. Report of Fiscal Transactions, Accumulated Cash and Securi-

7. Should the commission identify a specific mechanism to assisi€s, and Rate of Return on Assets and Report of Balance
911 entities in verifying which CTUs are reselling local services for Sheet, Actuarial Valuation, and Unfunded Liabilities

purposes of 9-1-1 fee collection and remittance compliance? Section 825.108, Government Code requires the Teacher Retirement

8. Are there any components of 911/E911 service that should remaifilystem of Texas (TRS) to publish a report in thexas Register
a utility service? Please identify them and the rationale for theimo later than December 15 of each year containing the following
continuing to be utility services. information:

9. Should charges for billing for 911/E911 services be modified1) the retirement system’s fiscal transactions for the preceding fiscal
If so, to what extent? Explain the rational for all suggestedyear;

modifications. (2) the amount of the system’s accumulated cash and securities; and

10. Has the provision of pay telephone service affected 911/E911gé

: 3) the rate of return on the investment of the system’s cash and
If so, how? If there are any negative effects, please suggest ways Q.. rities during the preceding fiscal year
alleviate them. '

In addition, §825.108, Government Code requires TRS to publish
) report in theTexas Registeno later than March 1 of each year
containing the balance sheet of the retirement system as of August
31 of the preceding fiscal year, an actuarial valuation of the system’s
12. Has competition raised additional privacy concerns regardingssets and liabilities, including the extent to which the system’s
911/E911 service? If so, please propose solutions to these concerii@bilities are unfunded.

13. Should the commission modify the interconnection standardd RS is publishing the following report as required by statute.
relating to 911/E911 service provision? If so, how? Explain the
rationale for all suggested modifications.

11. Should the commission amend the requirements for granting ce
tificates of authority or service provider certificates of authority as
they relate to 911/E911 service provisioning?
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334-Report of Fiscal Transactions,
Accumulated Cash and Securities, and Rate
- of Return on Assets and Balance Sheet,
Exhibit I Actuarial Yalwation, and Unfunded Liabilities

Teacher Retirement System Of Texas [graphic 1]
Combined Statement of Plan Net Assets-Defined Benefit Pension Plan
and Balance Sheet-All Other Fund Types and Account Groups
August 31, 1998 (With Comparative Memorandum Totals for August 31, 1997)

FIDUCIARY
FUND TYPES
[efined Benefit [Hbcr Trusl
Fension FPlan And Agency
ASSETS
Cash:
Cash In State Treasury 5 400,267,193 5 6,408,482
Cash in Bank 444 531
Cash on Hand 1,158,474 188,730
TOTAL CASH 5 401, 870,198 £ 6,597,221
Receivables and Prepakds:
Accounts Receivable:
Sale of Investments 3 B33,005, 702 5
Interest and Dividends JB6, 899 2R 4 197 585
bdember and Retiree Contributions 13313,566 L &a15 175
D from State's General Revenue Fund 34 0025 977 4 T, 1946
Reporting Employers 6,805 B4 2212481
(nher 2,215,052 B1,727
Prepaids 126,826
TOTAL RECEIVABLES AMND PREPAIDS L 1.318,482.151 5 23 004,164
Investments:
Short-Term 5 1,282 40,000 5 07,224,546
Fixed Income 24,461,744 627 I10R511.910
Equities 38,947, 726,382
Real Estate Mortgages 870,727,000
R.eal Estate Held for Sale 165,592 220
TOTAL INVESTMEMTS L3 65 728,195 229 3 215,736,456
Invested Securities Lending Collateral 5 6,833, 244406 % -0-
Mher Ascels and Debits:
Land 5 1658310 %
Building, Equipment and Capital Projects,
at Cost, Met of Accumulated Depreciation 29402783
Deferred Assets 7770
Resources o be Provided in Fulure Y ears
TOTAL OTHER ASSETS AMD DERITS 5 31,158,863 i -0-
TOTAL ASSETS 5 74 312,950,047 L3 245 447 841
- - - ——
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334-Report of Fiscal Transactions,
Accumulated Cash and Securities, and Rate

of Return on Assets and Balance Sheet,
Actuarial Yaluation, and Unfunded Liabilities
[graphic 2]

ACCOMINT TOTALS
GROUPS MEMORANDUM ONLY
Gemersl Gemeral Long-
Fined Assers Term [ehi 1998 1997
5 5 ¥ 406,675,675 % 404, 702,022
444 541 2,006
1347213 161,08%
3 [ 5 - 5 408 46T 419 % 405,826,017
5 5 5 833,005,702 % 23R B13,125
301 046, 870 364,679,134
44,528,741 47,661,663
18,033,173 3116716
12,008,324 12,435,476
2206779 1,992 586
126,826 513,968
5 - 5 - 5 1,341, 5% 415 § G690 212 668
5 5 3 1385624 546 % 813,636,075
24 570,261,537 20,758,570, 873
3E.547 726,382 30022 819,406
B0, 727,000 Q0. 189,00
165,532,220 324,579 Reh
5 - % 0- 3 65943 03] 6BF 8 61,829,705 304
5 0 1 0- i 6,833,244 406 3 1.088 407 699
3 5 5 1638310 8 1658310
T2 5879 29565362 25 80023
.70 0500
37039 37.05% 25,565
£ T2.579 % 37039 % 31268481 § 2T ATE 292
5 T2.5T9 % XK. 1 T4 558 508404 5§ G 020, T35 980
(b0 next page)
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Exhibit 1
Teacher Retirement System Of Texas (323)

334-Report of Fiscal Transactions,
Accumulated Cash and Securities, and Rate

of Return on Assets and Balance Sheet,
Actuarial Valuation, and Unfunded Liabilities

[graphic 3]

Combined Statement of Plan Net Assets-Defined Benefit Pension Plan
and Balance Sheet-All Other Fund Types and Account Groups
August 31, 1998 (With Comparative Memorandum Totals for August 31, 1997)

(eoncluded)

LIABILITIES, DEFERRED CREDITS,
EQUITY, OTHER CREDITS AND NET

ASSETS HELD IN TRUST FOR PENSION BENEFITS

Liabilities:

Accounts Payahle

Benefits Pavable

Accounts Payable-General Revenue Fund

Fumids Held for Cthers

Investments Purchazed Payable

Securines Lending Collateral

Compensable Absences Payable-

not Funded by Current Resources

TOTAL LIABILITIES

Deferred O redits:
Deferred Revenues
Reinstatement Installment Receipts
TOTAL DEFERRED CREDITS

Equity and Other Credits:
Investment in General Fixed Assets
Fund Balance Reserved for:
Futwre RBetention, Claims and
Admimstrative Expenditures
TOTAL EQUITY AND OTHER CREDITS

TOTAL LIABILITIES, DEFERRED CREDITS
EQUITY AND OTHER CREMTS

NET ASSETS HELD IM
TRUST FOXRE FENSION BEMNEFITS

FIDUCIARY
FUND TYPES
Defimed Henelin Ohtheer Trusd
Fension Flan And Agency
(G0 L/F0%E)
5 16,593 238 % 323,383
216,738,035 46,143,691
5212481
271
TER,TADK]3
6,833 244 406
5 7836316 492 ¥ 31,682 278
i £
19800, 512
5 19.811,512 5 -0-
5
193,765,563
5 193,765 563
5 245,447,841
—_—_———

3 66456822043
e
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Accumulated Cash and Securities, and Rate

of Return on Assets and Balance Sheet,
Actuarial Valuation, and Unfunded Liabilities
[graphic 4]

ACCOUNT TOTALS
GROUPS MEMORANDUM ONLY
General Gemeral Long-
Fized Aseris Term Dekt

19408 1997
5 5 16,916,621 01517 505
262 881,726 245,447 574
5,212,481 8.073,908
2,723 (418)
TE9, 740 813 I5E 465 045
6,833,244 4046 1LDEE ADT 699
37,039 37 0% 29569
5 - 3 17030 T RER.035 809 1L611,944 882
5 3 311,525
19.811,512 21,500,353
5 -0- 5 =L} 19 811,512 21,812.878
L T2.5T & TL579 74,754
193,765,563 225079910
L3 TI5T & =lk= 193,838,142 226,054,704
£ T2 K iToe § 245 55T 459 % I02900,71%

3 66.456,822.043 § 62,160,927 516
—_——
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334-Report of Fiscal Transactions,

Accumulated Cash amd Securities, and Rate

of Return on Assets and Balance Sheet,

Actuarial Valuation, and Unfunded Liabilities
Teacher Retirement System Of Texas (323) [graphic 5]

Comparative Statement of Revenues, Expenditures

and Changes in Fund Balance
YEAR ENDED ALGUST 31
EXPFENDABLE TRUST FUMNE
1998 1997
Revenues:
Bedired Inseranee Plas:
Retires Presiums 1 1,390,173 H B7657 T84
Srate Contributsse: T2210,190 BT 616 5%
Mlemsber Contributions 35,105,005 33, E0a 197
|mrvestmeant Income:
|=ferest I4.394, 504 16,125,973
Securities Lemding Progpram 4,691
Wt Appreciation in Fair Value of lsvesiments B&1.322 TE 467
Active Imsuranse Plaa:
Memberibip Frey 5206 800
Active Premiums MHENS 534,504
Adminisirative Fesi 10952
Inwestment Income:
Inberest 1,126,333 1804, 147
Met Apprectation s Faar Value of Invesimenes ¥ 362 {30,800}
TOTAL REVENLIES 5 216,742,74] i 212,600,557
Expenditures:
Retired Inswrance Flan:
Chims P BT £ 21135447
Exiemal &&ministration 12 T4E EE] 12840 505
Internal Admanisiranes | 2&T.T9T 1,217,050
Active lnsurance Flam:
Claims 1 00T 28T 570,743
Exngrnad A dmanistration 38,445 60,377
Intermal Adminsaraticn A BT 426, 90T
TOTAL EXPENINTURES £ Z4R057.088 ¥ 13 31E857
Dreficiency of Kevenses Over Evpenditure 5 (32 204,527y L1 (139183404
Fund Balance - Beginsing Seplember 1 124 48 910 IMRE%. 250
Fund Balance - Ending August 31;
Fatiredd Inpurance Mlan § 171,425, 78D 5 070,554
tivg Irurance Flan 1AM T e 1101
TOTAL FUND BALANCE - ENDING ALGUST 51 % 193,765,563 P IMsmen
_—

IN ADDITION December 11, 1998 23 TexReg 12823



334-Report of Fiscal Transactions,
Accumulated Cash and Securities, and Rate
Exhibit 111 of Return on Assets and Balance Sheet,
Teacher Retirement System Of Texas Actuarial Valuation, and Unfunded Liabilities
Comparative Statement of Changes in Plan MNet Assets [graphic 6]
YEAR EXDED ALGLST 31
PENSION TRUST FUND

1958 1997
Additians:
{ombribariens:
lember i (TR xR 1020444, 753
Siabe 93], 234 586 B0 26 N
Reporting Employers al 47 A7 B, 940,233
TOTAL CONTRIBUTICNS 5 11364277 5 L9TLIILATD
Investmend Income:
From Investiing Activwiiees;
Mel Appreciation im Fair Value of [nvestments 3 T AARAMNE AL 8 10,171,242, B9E
Interest 1,771,407, 185 1,556, 019,904
Dividiends 670,438 434 B30, 624,261
Mt Income on Operations of Real Estse
Held for Sale IE, T4 237 35973930
Toaal Investing Activibes [ncome i 4,793 597 587 % 12415660023
Less Envesting Activity Expenses (5,100,546 [5,879,495)
et Income from [Investing Activitles 5 4 THAARTOLL % 12 409 781,528
From Securities Lersdimg Activities: -
Securitics Lending Income 5 IGRT0R A s 17T 956,580
Zecurines Lending Expenses:
Borrower Rebabess (34T 411, DS) [160,AT G4y
Manapement Fees {3.146_37%) {5 B20,634)
Wl Ineoime from Securilies Lendimp Activities 5 VE 240,256 & 11,444 263
FOTAL NET INVESTMENT [NCOME $ 4806508297 5 12421325790
(Hher Additbons:
Reinstatemenl o Willsdrawals % IRG0RSEY % h, 351,454
Reinstatement Fees IB.2E6 AT 15470569
Legisimive Appropriations fir Adminisirative Expenses 25,744,304 14,174,062
Om Behalf Fringe Benefits Pald by the Saie 1,244, 152 1,184, 3TR
Miscellanzoas Revenues 45,751 84
Transfers friom Employees Ret. Systom of Texas Q14630 el 5,655
Legislatve Approprintions for Exgess Hemefits e L
TOTAL OTHER ADDITIONS i B4 THG52B 5 75704 S04
TOTAL ADDITIONS i T005 366,102 5 14,474,133 565
Dedwclions:
Benclils 4 2A94 175450 % 25T 246
Withdrawnal of Member Accoumls IR 430, 39K &6, 125 695
Administrative Expenses {(Met of lnvestment Expenses abavi) 21,738,974 18,589,434
I'mansfers & Employees Bet, System of Texas 101 0ET 258 g 245 160
Exocss Benefits 38 505
TOTAL DEDLCTIONS 5 T AT 4 T ADZ.534 538
Met Inerease i 4195 #5427 5 LZ07159KB2T7

et Assets Hebd in Trust for Pension Benefits
Beginning of Year 62. 160,927,516 34,0668, IER, 689

et Assets Held in Trust for Pension Benefits

End of Year £ BEASHEIZMMI 1 A2 160920506
]

23 TexReg 12824 December 11, 1998 Texas Register



334-Report of Fiscal Transactions,
Becumulated Cash and Securities, and Rate

of Return on Assgts and Balance Sheet,
Teacher Retirement System Of T Actuarial Valuation, and Unfunded Liabilities

- Lgraphic 7
Combining Balance Sheet [g ! ]
Fiduciary Fund Types - Other than Defined Benefit Pension Flan
AUGLST 31, 1998 (With Comparative Combined Totals for Augus 31, 1997)

Exhibit A

EXPENMDABLE AGENCY COMBINED TOTALS
TRUST FUMND FUNDS
Texns Public

Schoo] Employees

Group Insurance (Rt 1997
Frogram [Exhibit I¥) (Exhihid 1)
ASSETS
Cash:
Cash In State Treasury % 6,405,750 % 2723 0§ 6,408 482 % 6, | 54, RO%
Cash on Hand 188,730 188,735 15, 108
TOTAL CASH b 6,594 498 % 2.72% % 6,597,221 % 26,078 916
Actounts Recervable:
Investment Ineres b 4,197,585 & 3 4197585 § 4,984,274
Member and Resires Contributions 2615175 ’ 15175 9123198
Duoe from State's General Revenue Fund 4 07, 195 4007195 3116716
Reponing Emplovers 5212481 3,212,481 5358911
Oitheer B1.727 B1.727
TOTAL ACCOUNTS RECEIVARLE % 17501 683 % 5212481 % 3004164 % 12583119
Investments:
Shor-Term 5 07224546 3§ EOI07.224.546 § Bee i 105 |
Fixed Incoms TDR. 511,910 108 511,910 144 583 210
TOTAL INVESTMENTS 5 25736456 8 - £ 215736456 5 234043 321
TOTAL ASSETS % 240,232 637 % 5215204 % 245447841 % 02 Rk, 356
LIABILITIES
AND FUND EQUITY
Liabilitkes:
Accounts Pavable 3 R . 1 5 LR R 264 534
Benefils Payable i, 143,691 46, 143,691 ST, 550
Accounts Fayable-Cieneral Revenue Fund 5.212 4%1 o e 19| 5.358.931
Funds Held for Oahers 2723 2713 {418}
Invesiments Purchased Poyable 13, 186,049
TOTAL LIABILITIES £ A6 467,074 % 521524 % S1AEI2THR % T, B2 445
Fund Equoity:
Fund Balance Feserved Lo
Future Retention, O lams and
Administrative Expenditures % 195, 765 563 % all= £ IWITE5.563 % 2259709l
TOTAL LIABILITIES

AND FUMND EQUITY ] 20252637 % 2215000 L MSA4T R4l S 02R06 356

IN ADDITION December 11, 1998 23 TexReg 12825
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Teacher Retirement System Of Texas [graphic 8]

Siatement of Changes in Assets and Liabilities
AGENCY FUNDS - YEAR ENDED AUGUST 31, 1998

Balances Balamces
September 1, Auguast 31,
19%7 Adiitms Dreductions 1 %08
UNAPPROFPRIATED RECEIFTS
Collections on Bekall
of the Siane's
General Revenwe Fund
Asaels
Cash in Staie Treasury % - § B&SIELTI & EGIREITY % -
Accounts Recemvable-Repoming Employers 3.358.90 5212481 3.358,931 5212481
TOTAL ASSETS £ 5358931 § 917400634 § DL ERT.IM 5 5212481
Liakilinies:
Accounts Poyahbe-Ceneral Revenue Fund £ S5A5R931 % S52I2aEl F 0 S35R031 & 22114E1
OTHER AGENCY FLUNDS
Emiployees’
Savimgs Bond Acohant
Asders
Cash in State Treasury 5 95 3 25210 % e B I M
Liabalibies:
Accounts Payvable b3 2000 % 22,750 5§ 24,750 %
Funids Held for (hbers {1.90%5) 25,115 21 2E0 330
TOTAL LIABILITIES k3 G5 5 47865 % 47630 § 130
Direct Deposit
Account Correction Funsd
Aszets:
Cash in State Treasury 3 1,487 § 1,408,700 5 L4077 % 2.393
Linhilities: i )
Funds Held for Gibers 5 1487 £ 1407203 5 14063507 & 2303
TOTALS - ALL AGENCY FUNDS
(Exhibit A)
AgEEE]
Cash in Seate Treasury 3 1,582 § ETO062,083 § R7TO60942 § 17113
Accounis Receivable-Reporung Emplosers 5,358,971 5212 481 115%.930 212,481
TOTAL ARSETS b 23600513 § 93174564 5§ URRI9ETI 5 5205204
Laabalibies:
Accounls Fayable-Ceneral Revenue Fund b R E 5202481 % 535E931 5 5.212.48)
Accours Favable 2,00 21,750 24,750
Funds Held for Others (418) 1432328 1429187 171
TOTAL LIABILITIES £ 5360513 8 AAATSSY 5 GRIZEAE £ S 7153M
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of Return on Assets and Balance Sheet,
Teacher Retirement System Of Texas Actuarial Valuation, and Unfunded Liabilities

Rate of Return on Assets * [graphic 9]
Year Ended August 31, 1995

Texas Public
Schuol Employoes

Fensinm Girnup Insurance
Trust Fund Frogram

Cash Equivalents:

Cash in State Treasury 3.5% 52%

Short-Term Investments 4.5%

Total Cash Equivalents 4.2% 5.1%
Long-Term Invesiments:

Equities 4.6%

Fixed Income 13.6% 6.7%

Real Estage** 26.9%%

Total Long-Term Investments B.4% 6.7

* Rares for Investments include met appreciation in fair value

** Real Este returns calculated on period ended June 30, 1998

IN ADDITION December 11, 1998 23 TexReg 12827
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Watson Wyatt and Unfunded Liabi1ities [grapht ] Watson Wyatt & Company

Moridwade Suste 7408
2121 Sam Jecnko Saree
Cralkas, TX 75201-2772

Movember 18, 1998 Telephors 714 978 3400
Fax 714 978 3650

BOARD OF TRUSTEES
Teacher Hetirement Svatem of Texas

Subject: Actuary's Certification of the Actuarial Valuation as of August 31, 1998

We certify that the information included herein and contained in the 1998 Actuarial Valuation Report is accurate
and fairly presents the actuarial position of the Teacher Retirement System of Texas (TRS) as of August 31,
1948,

All caleulations have been made in conformity with generally accepted actuarial principles and practices, and
with the Actuarial Standards of Practice issued by the Actuarial Standards Board. In our opinion, the results
presented comply with the requirements of the Texas statutes and, where applicable, the Internal Revenue Code,
ERISA, and the Statements of the Governmental Accounting Standards Board. The undersigned are
independent actuaries. They are Enrolled Actuaries and Members of the American Academy of Actuaries, and
are experienced in performing valuations for large public retirement systems.

Actuarial Valuations

The primary purpose of the valuation report is to determine the adequaey of the current state contribution rate
through measuring the resulting funding period, to describe the current financial condition of the system, and
to analyze changes in the system’s condition. In addition, the report provides information required by the system
in connection with Governmental Accounting Standards Board Statement No. 25 {GASB No. 25), and it provides
various summaries of the data.

Valuations are prepared annually, as of August 31 of each year, the last day of the system’s plan and fiscal year.
Financing Objective of the Plan

Contribution rates are established by law that, over time, are intended to remain level as a percent of payroll.
The employee and state contribution rates have been set by law to provide for the normal cost plus the level
percentage of payroll required to amortize the unfunded actuarial accrued liability over a period not in excess
of 31 vears.,

Progress Toward Realization of Financing Objective

The actuarial accrued Lability, the unfunded actuarial acerued Liability, and the calculation of the resulting
funding period illustrate the progress toward the realization of financing objectives. Based on this actuarial
valuation as of August 31, 1998, the funding period corresponding to the 6.00% state contribution rate is 0.0 vears,
which is less than the statutory limit of 31 years.

The actuarial valuation report as of August 31, 1998, reveals that the Teacher Retirement Svstem I8 an
actuarially sound system based on current actuarial assumptions. The present actuarial assets (approximately
$60.4 billion) together with the future eontributions required by law will be sufficient to provide the payment
of benefits to all present active and retired members and beneficiaries, and to amortize the unfunded actuarial
accrued hability of $(2,463) million over a period of 0.0 years. Since the unfunded liability is negative, the system
has reached full funding and actuarial assets exceed the actuarial Lability,
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[graphic 11]

The state and other participating employers contributed the legislated rate for the 1997/1998 fiscal year and
are contributing the legislated rate for the 1998/1999 fiscal year. The resulting funding period has remained
below 31 years. Therefore all financing objectives are being realized,

Plan Provisions

The plan provisions used in the actuarial valuation are described in Table 20 of the valuation report.

Disclosure of Pension Information

Effective for the fiscal vear ending August 31, 1996, the board of trustees has adopted compliance with the
requirements of Governmental Accounting Standards Board (GASB) Statement No. 25,

Actuarial Methods and Assumptions

The actuarial methods and assumptions have been selected by the board of trustees of the Teacher Retirement
System of Texas based upon our analysis and recommendations. These assumptions and methods are detailed
in Table 21 of the valuation report. The board of trustees has sole authority to determine the actuarial
assumptions used for the plan. With the exception of the inflation assumption, the actuarial methods and
assumptions are based on a study of actuarial experience for the plan years 1990 through 1995 and were adopted
in October 1996. The inflation assumption was adopted by the board in September 1997,

In our opinion, the actuarial assumptions used are appropriate for purposes of the valuation and are internally
consistent and reasonably related to the experience of the system and to reasonable expectations.

Data

In preparing the August 31, 1998 actuarial valuation, we have relied upon member and asset data provided by
the Teacher Retirement System of Texas. We have not subjected this data to any auditing procedures, but have
examined the data for reasonableness and for consistency with prior year's data.

The schedules shown in the actuarial section of the annual TRS financial report include selected actuarial
information prepared by TRS staff. Six year historical information included in these schedules was based UpaHn
our work, For further information please see the full actuarial valuation report.

Respectfully submitted,

i:;ﬁ;a_lqanhEZE*EET'TW”LcLJJ_LJJ:I'

Richard B. Mallett, FSA, EA, MAAA

Actuary

W, Michael Carter, FSA, EA, MAAA
Actuary

IN ADDITION December 11, 1998 23 TexReg 12829
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Actuarial Present Value of Future Benefits Unfunded Liabilities [graphic 12]
ACTUABRIAL VALLIATION - AUGUST 31, 1998

August 31
LE T
Fresent Valae of Benefits Presently Being Paid:
Servien Ratirement Banafits ¥ 21307 455,749 L1 20566, T4 800
Disshility Retiresment Benefits RS 55,000 Bi3LET 1,000
Death Benshis S50 243 000 528 155 000
Presest Suravor Denelt 160 059 000 136 555, (M)
TOTAL PRESENT VALUE OF
BENEFITS PRESENTLY BEING PAIT 3 TR EST 31LT40 H 21058 530,850
Presant ¥alus of Benefits Payable in the
Future to Present Aotive Membera:
Service Retiremest Bosafits g 52 347,738 452 § 48,300 238 74
Disabilicy Batiresment Benafits
Dasability Prior to Vesting 1 14,580,670 £ 13838 307
Drasakili Vesting B13,802 702 TEL BT 484
TOTAL DISARILITY BENEFITS § B8, 483 381 5 TT5,410881
Refumds of Contributions en Withdrawal L] 1,940, 225,932 ] I,B61,630.711
Dmach snd Susvivor Banafits
‘Twie Tamas Pay ¥ 376 464,697 5 357,883,058
Refund of Contributions 4437 075 4640 723
Five Tear Anmuity SO 5, 4B TOS10,002
Life Amnuity T 808 524 02 TH)AS3
Survivar Banefit 42506 558 A5 418
TOTAL DEATH BENEFITS 5 BTA. 18R 365 ] BB o0 539

TOUTAL ACTIVE MEMBEE LIABILITIES

Fresent Value of Benefits Payable in the
Future to Present Inactive Members:
Terminated Yested Partcpants

3 6030631 140

il

Estiremest Benafits ¥ 626,682,000 5 A0, B2 000
Dwath Benefits 10,774,004 B, 304 000
TOTAL TERMIMATED VESTED
BENEFITS i 537, 4545, 000 £ 419, 128,000
Refunde of Contriburions to Tesmanited
Mon-vested Membsrs 5 &, 762, 355 ] 10,439,922
Future Sarviver Banalita Fayvabls
an Behall of P Anmuitants A6 L TT 1, (0 ARE, (4], D00
TOUTAL TNACTIVE LIABILITIES 100065, Seied 2508 17,557,822
TOTAL ACTUARIAL PRESENT VALUE
OF FUTURE BENEFITS £ THGOE a3 144 5 TAETT, 156, 442
Summary of Costltems
Actuarial Present Value of Future Benelics ] TOGO2 03 144 £ TAETT 158 442
Present Valee of Futars Moemal Coazs (2 L.T00,67 1,460} (B0 TTL, 207,015}
Acrukrua] Accruad Laabelizy 67803, 260,684 53,00 i0cks 427
Actiaarial Value of Assets {60,356.672, 334} (53, TG0, 188 E36)
EEI?JMDED«"I:DFEHFUFDEDI ACTUARIAL
RUED L,r_.tﬂ[l.:l‘ﬂ ¥ 12,483,410 LGN ¥ 145,050,791
Filstl: Dsceimibsir 2, 1508
TRO-9818100 * * *
Charias Duniap
Expcutive Director Request for Proposal

Toacher Astinement Sysiem of Tecas
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The Teacher Retirement System of Texas ("TRS") is issuing @&xecutive Secretary to the Board
Request for Proposal ("RFP") to provide stop loss insurance for thehe University of Texas System
active employee plan of the Texas Public School Employees Groupgijled: November 19, 1998

Insurance Program. . . .
To obtain copies of the RFP, please contact Mr. Frank DiLorenzo,
Director of Group Health Benefits, Teacher Retirement System oflexas Water Development Board
Texas, 1000 Red River, Austin, Texas, 78701-2698. Mr. DiLorenzo

may be reached by phone at (512) 397-6456. Applications Received
The deadline for submission of responses to the RFP is January Eursuant to the Te>_<as Wat_er Code, §6'195’ the T?Xa$ Water D_evel-
1999. opment Board provides notice of the following applications received

by the Board:
TRS reserves the right to accept or reject any proposal submitted, a . . -
is under no legal requirement to execute a resulting contract on thguth Plains Underground Water Conservation District, P.O. Box

basis of this notice. TRS will base its choice on cost, demonstrate 86'. BFOW“f'e'?" Te_xas, 7.9316’ _rece|ved November 12, 1998,
competence, superior qualifications, and evidence of conformanc@PPlication for financial assistance in the amount of $750,000 from
with the RFP criteria. The RFP does not commit TRS to pay anyt e Agricultural Water Conservation Loan Program.

cost incurred prior to the execution of a contract. TRS specificallyCanyon Regional Water Authority, 850 Lakeside Pass Drive, New
reserves the right to vary all provisions set forth in the RFP at anyBraunfels, Texas, 78130, received November 9, 1998, application for
time prior to execution of a contract where TRS deems it to be in itSinancial assistance in the total amount of $16,500,000 in loans from

best interest. the Texas Water Development Funds.

TRD-9818099 Panhandle Regional Planning Commission, P. O. Box 9257, Amarillo,

Charles Dunlap Texas, 79105, received August 1, 1998, application for grant

Executive Director assistance in the amount of $530,601 from the Research and Planning

Teacher Retirement System of Texas Fund.

Filed: December 2, 1998 Red River Authority of Texas, 900 8th Street, Suite 52, Wichita

¢ ¢ ¢ Falls, Texas, 76301, received August 1, 1998, application for grant

. . assistance in the amount of $267,200 from the Research and Planning

The University of Texas System Fund.

Consultant Proposal Request Northeast Texas Municipal Water District, P. O. Box 2408, Wylie,

Texas, 75098-2408, received August 1, 1998, application for grant

The University of Texas Med_iqal Branch at Galveston ("UTMB") assistance in the amount of $331,310 from the Research and Planning
requests, pursuant to the provisions of the Government Code, Chaptg(,,q.

2254.029, the submission of proposals leading to the award of a

contract for Marketing Consulting Services. UTMB'’s objective of Northeast Texas Municipal Water District, Highway 250 South, P. O.

this project is to assist the Office of University Advancement toBox 955, Hughes Springs, Texas, 75656, received August 1, 1998,
improve the current UTMB Marketing Program. application for grant assistance in the amount of $571,845 from the

' . . . Research and Planning Fund.
The awarded firm will provide the necessary development, assistance 9

and guidance to implement a consistent and flexible MarketingRio Grande Council of Governments, 1100 North Stanton, Suite 610,
Program. El Paso, Texas, 79902, received August 1, 1998, application for grant

. . assistance in the amount of $318,110 from the Research and Planning
UTMB reserves the right to accept or reject any or all proposals':und

submitted.

The Fi ded it il be the R d Colorado River Municipal Water District, P. O. Box 869, Big Spring,
€ Hrm awarded a C(_)ntract, ITany, will be the Respon emTexas, 79721-0869, received August 1, 1998, application for grant
whose proposal conforming to this request, is deemed to be th

Sssist in th t of $548,181 from the R h and Planni
most advantageous by UTMB. Factors in awarding a contract will ssistance in the amount of $548, rom the Research and Flanning

include, but not limited to, demonstrated competence, qualifications,

experience, statement of work, and reasonableness in the co&razos River Authority, P. O. Box 7555, Waco, Texas, 76714-7555,
Proposals must remain valid for acceptance and may not be withdrawieceived August 1, 1998, application for grant assistance in the
for a period of 180 days after the proposal closing date. amount of $893,799 from the Research and Planning Fund.

An original and two copies of the full proposal must be submitted toSan Jacinto River Authority, P.O. Box 329, Conroe, Texas, 77305-
UTMB prior to 3:00 p.m., Tuesday, December 15, 1998. Proposal®329, received August 1, 1998, application for grant assistance in the
received thereafter will not be considered and will be returnedamount of $485,652 from the Research and Planning Fund.

unopened. Bids must be sent to the address indicated below. Deep East Texas Council of Governments, 274 East Lamar Street,

For further information or to obtain a complete Request for Proposaflasper, Texas, 75951, received August 1, 1998, application for grant
package (RFP Number 9-03), contact Sandi Cowan, Acquisitiorassistance in the amount of $422,424 from the Research and Planning
Specialist, The University of Texas Medical Branch at GalvestonFund.

1902 Harborside Drive, 1st Floor, Entrance #2, Galveston, Texa§_,pper Guadalupe River Authority, 125 Lehmann Drive, Suite 100,
77555-0905, (409) 747-8001. Kerrville, Texas, 78028, received August 1, 1998, application for
TRD-9817719 grant assistance in the amount of $228,964 from the Research and
Francie A. Frederick Planning Fund.

IN ADDITION December 11, 1998 23 TexReg 12831



Lower Colorado River Authority, P.O. Box 220, Austin, Texas, 78767, application for grant assistance in the amount of $543,654 from the
received August 1, 1998, application for grant assistance in th&esearch and Planning Fund.

amount of $214,632 from the Research and Planning Fund. Lavaca-Navidad River Authority, P. O. Box 429, Edna, Texas, 77957,
San Antonio River Authority, 100 East Guenther Street, P.O. Boxreceived August 1, 1998, application for grant assistance in the
830027, San Antonio, Texas, 78283, received August 1, 1998amount of $105,687 from the Research and Planning Fund.

application for grant assistance in the amount of $1,086,800 fro

the Research and Planning Fund. "hdditional information concerning this matter may be obtained from

Craig D. Pedersen, Executive Administrator, P.O. Box 13231, Austin,
Lower Rio Grande Valley Development Council, 311 North 15th Texas, 78711.

Street, McAllen, Texas, 78504, received August 1, 1998, applicatioq.RD_9818106

for grant assistance in the amount of $367,784 from the Research araga” L Allan

Planning Fund. ) ) i
Director of Project-Related Legal Services

Nueces River Authority, 6300 Ocean Drive, NRC 3100, Corpustexas Water Development Board
Christi, Texas, 78412, received August 1, 1998, application for grankjjeq: pecember 2, 1998

assistance in the amount of $414,727 from the Research and Planning
Fund. ¢ ¢ ¢

High Plains Underground Water Conservation District No. 1,
2930 Avenue Q, Lubbock, Texas, 79405, received August 1, 1998,
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