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since 1987. Teachers throughout the state submit the drawings for students in grades K-
12. The drawings dress up the otherwise gray pages of the Texas Register and introduce
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THE GOVERNOR

As required by Texaf€ivil StatutesArticle 6252-13a, 86, th@exas Registepublishes executiverders
issued by the Governor of Texas. Appointments and proclamations aneublsted. Appointments are
published in chronologicabrder. Additional information on documents submittest publication by the
Governor's Office can be obtained by calling (512) 463-1828.




Appointments of Dallas whose term expired; H. L. Bert Mijares, Jr., 5632 Cortina,
El Paso Cheryl D. Creuzot of Houston whose term expired.

To be Judge of the 125th Judicial District Court, Harris County, until
the next General Election and until his successor shall be duly elected

644 Alamo Heights Boulevard, San Antonio, Texas 78209, whos aggo(iuawﬂgg; rJeorllgciﬁ. ngeillDJ(;H 24?/sit;i/ali??—,|oigt”:r;r?/\’/h-ge\)/(vzss
replacing John Lindsey of Houston whose terms expired; R. H. ' P 9 g ; 9

(Steve) Stevens, Jr., 5251 Stamper Way, Houston, Texas 77056, WhoesleeCted to the 14th Court of Appeals, Harris County.

replacing T. Michael O’Connor of Victoria whose term expired; SusanTo be members of the Texas Board of Health for terms to expire
Rudd Wayne, M.D., 6800 Bellaire Court South, Benbrook, TexasFebruary 1, 2005: Beverly Harris Robinson, Ph.D., 6315 Hidden
76132 whose replacing Guadalupe Lopez Rangel of Corpus Christilollow, Windcrest, Texas 78239-2722, whose replacing David L.
whose term expired. Collins of Houston whose term expired; Margo Sneller Scholin,

To be a member of the Veterans Land Board for a term to expirq?igg?e\?vz\xir}egaﬁtfrignli-looijshtgg’e -{eerxrﬁsezgi?gg whose replacing Ruth

December 29, 2002: Darryl Ladd Pattillo, 1700 Jackson Hole Cove,
Austin, Texas 78746, whose being reappointed. To be members of Texas Woman's University Board of Regents for a
To be members of the Texas Aerospace Commission for terms tterm to expire February 1, 2001: Carlos R. Hamilton, Jr., M.D., 3713
expire February 1. 2005: Gale E Igurkett 400 Creekside CourtE':hevy Chase, Houston, Texas 77019, whose filling the unexpired term
Leg ue Cit 'I¥exa,ts 775'73 whos.e re Iac,in Lee L. Kaplan. o f Dr. Ronald F. Garvey of Dallas whose term expired; and for terms
9 Y, o p 9 : plan, ok, expire February 1, 2005: Jerry L. Brownlee, 12907 County Road
Houston whose term expired; J. Jan Collmer, 5525 Westgrove Drive 117, Cleburne, Texas 76031 whose replacing Hutchins Bailey of

Dallas, Texas 75248-2030, whose replacing James R. Royer lint whose term expired: Delia M. Reyes, 15820 Knoll Trail, #117,

Houston whose term expired; Michael J. Butchko, 4070 Enclave Mes )
Circle, Austin, Texas 78731, whose replacing William Earl Jewett of\%ﬁgzse’ tl?r)r(lazx;?riﬁs’ whose replacing Cheryl B. Wattley of Dallas

Amarillo whose term expired.

Appointments Made February 18, 1999

To be members of the Texas A&M University System Board
of Regents for terms to expire February 1, 2005: Lionel Sosa

. . . George W. Bush, Governor of Texas
To be members of the Texas Public Finance Authority Board of g

Directors for terms to expire February 1, 2005: Helen Huey, 151f”ed: February 19, 1999
Monarch Oaks, Houston, Texas 77055, whose replacing Peter Lewis ¢ ¢ ¢
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OFFICE OF THE
—ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
8402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.




Requests for Opinions conduct a contempt proceeding against a person who violates an order

RQ-0018. Requested from Mr. Gary L. Warren, Executive Director, gggilﬁgce court after reaching the age of seventeen. Request Number

Texas Commission on Fire Protection, P.O. Box 2286, Austin,

Texas 78768-2286 regarding whether the Texas Commission on FifeQ-0022. Requested from Mr. William M. Hale, Executive Director,
Protection may use funds from a particular line item appropriationTexas Commission on Human Rights, P.O. Box 13493, Austin, Texas
for certain administrative expenses. Request Number 0018-JC.  78711-3493, regarding validity of rider to 1997 Appropriations Act

. regarding training provided by the Texas Commission on Human
RQ-0019. Requested from the Honorable David M. Motley, Kerr _: . ; . e
County Attorney, County Courthouse, Suite BA-103, 700 Main S,[.’nghts. Reconsideration of Attorney General Opinion DM-497

; . oo (1998). Request Number 0022-JC.

Kerrville, Texas 78028, regarding responsibility for payment of court
costs assessed by Kerr County in holding medication petition hearingRQ-0023. Requested from the Honorable Bill Ratliff, Chair, Finance
on Bexar County residents under 8574.106, Health and Safety Cod€ommittee, Texas State Senate, P.O. Box 12068, Austin, Texas
Request Number 0019-JC. 78711, regarding whether the legislature may establish a voucher

RQ-0020. Requested from the Honorable David P. Weeks, WalkerSyStem that excludes home schools. Request Number 0023-JC.
County Criminal District Attorney, P.O. Box 1659, Huntsville, Texas TRD-9901142

77342, regarding venue for inmates of the Texas Department oflizabeth Robinson

Criminal Justice who bring divorce proceedings. Request Numbepssistant Attorney General

0020-JC. Office of the Attorney General
RQ-0021. Requested from the Honorable Jeri Yenne, BrazoriaFiled: February 24, 1999
County Criminal District Attorney, 111 East Locust, Room 408A, . . .

Angleton, Texas 77515, regarding whether a juvenile court may

ATTORNEY GENERAL March 5, 1999 24 TexReg 1517



—PRrorosep RULES

Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.




TITLE 16. ECONOMIC REGULATION

Part Il.  Public Utility Commission of
Texas
Chapter 22. Practice and Procedure

Subchapter Q. Post-Interconnection Agreement

Dispute Resolution
16 TAC §822.322, 22.323, 22.326

The Public Utility Commission of Texas (commission) proposes
amendments to §22.322 relating to Definitions, §22.323 relating
to Filing of Agreement, and 822.326 relating to Formal Dispute
Resolution Proceeding. These sections are located in the com-
mission’s Procedural Rules, Subchapter Q, concerning Post-
Interconnection Agreement Dispute Resolution. Project Num-
ber 17709 has been assigned to this proceeding. The proposed
amendments are necessary to remove references to Procedu-
ral Rules, Subchapter P, §22.302 of this title (relating to Defini-
tions), clarify procedures for filing amendments to interconnec-
tion agreements, and amend §22.326 to allow sufficient time to
review the issues and provide timely notice to parties as to the
status of the arbitrator’'s decision.

The proposed amendment to §22.322 removes the reference
to the definitions in Procedural Rules, Subchapter P, as these
definitions have been proposed for movement to §22.2 of this
title (relating to Definitions) under the review of Procedural
Rules, Subchapter P, relating to Dispute Resolution. The
definition section for Subchapter P, §22.302, has been proposed
for repeal. The definitions in Procedural Rules, Subchapter
Q, are to remain in this subchapter as subchapter specific
definitions. The definitions have also been numbered to comply
with the requirements of the Texas Register as adopted in 1998.

The proposed amendment to §22.323 adds a sentence to clarify
filing procedures for substitution pages to an interconnection
agreement.

The proposed amendment to §22.326(g) extends the time
to commence the hearing to address the complaint from 50
days after filing of the complaint to 75 days after filing of the

complaint. The proposed amendment to §22.326(k) rearranges
sentences for clarity, extends the time for the arbitrator to file
the written decision from 15 days after the close of the hearing
to 15 days after the filing of post-hearing briefs, and requires
the arbitrator to notify parties when the arbitrator’s decision is
final. The extensions of time are necessary to allow for sufficient
review of the issues.

Paula Mueller, deputy chief, Office of Regulatory Affairs, has
determined that for each year of the first five-year period
the proposed sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Ms. Mueller has determined that for each year of the first five
years the proposed sections are in effect the public benefits
anticipated as a result of enforcing the sections will be rules that
more accurately reflect other sections, clarify filing procedures,
and allow time for sufficient review of post-interconnection
agreements that are in dispute. There will be no effect on small
businesses as a result of enforcing these sections. There is
no anticipated economic cost to persons who are required to
comply with the sections as proposed.

Ms. Mueller has also determined that for each year of the first
five years the proposed sections are in effect there should be no
affect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act 82001.022.

Comments on the proposed amendments (16 copies) may
be submitted to the Filing Clerk, Public Utility Commission
of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas, 78711-3326, within 30 days after publication.
The Appropriations Act of 1997, House Bill 1, Article IX,
8167 requires that each state agency review and consider for
readoption each rule adopted by that agency pursuant to the
Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assessment
by the agency as to whether the reason for adopting or
readopting the rule continues to exist. The commission invites
specific comments regarding whether the reason for adopting
these sections continues to exist in considering the proposed
amendments. The commission also invites specific comments
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regarding the costs associated with, and benefits that will
be gained by implementation of the proposed sections. The
commission will consider the costs and benefits in deciding
whether to adopt the amendments. All comments should refer
to Project Number 17709 and reference Procedural Rules,
Subchapter Q.

These amendments are proposed under the Public Utility
Regulatory Act, Texas Utilities Code Annotated §14.002 and
814.052 (Vernon 1998) (PURA), which provides the Public
Utility Commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and
jurisdiction, including rules of practice and procedure; and the
federal Telecommunications Act of 1996 which authorizes the
commission to engage in negotiations, arbitration, approval,
and enforcement of agreements for interconnection, services
or network elements.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002
and §14.052.
§22.322. Definitions.

The [In addition to the terms defined in Subchapter P, §22.302 of this
titte (relating to Definitions); the] following words and terms when

days after filing of the complaint. The arbitrator shall notify the
parties, not less than 15 days before the hearing, of the date, time,
and location of the hearing. The hearing shall be transcribed by a
court reporter designated by the arbitrator.

(h)-(G) (No change.)
(k) Decision.

(1) The written decision of the arbitrator shall be filed
with the commission within 15 days after théirig of post-hearing
briefs [elose of the hearing] and shall be mailed by first-class mail
to all parties of record in the dispute resolution proceedinghe[T
decision of the arbitrator shall be based upon the record of the dispute
resolution hearing, and shall include a specific ruling on each of the
disputed issues presented for resolution by the parties. The decision
may also contain the items addressed in Subchapter P. §22.305(r)(4)-

(6) to the extent deemed necessary by the arbitrator to explain or
support the decision;] On the same day that the decision is issued,
the arbitrator shall notify the parties by facsimile that the decision has
been issued. To the extent that the decision involves 9-1-1 issues,
the arbitrator shall also notify the Advisory Commission on State
Emergency Communications (ACSEC) by facsimile on the same day.

(2) The decision of the arbitrator shall be based upon the

used in this subchapter shall have the following meaning, unless thgxcord of the dispute resolution hearing, and shal include a specific

context clearly indicates otherwise.
(1) Arbitrator—-The commission, any commissioner, or

ruling on each of the disputed issues presented for resolution by
the parties. The arbitrator may provide for later implementation of

any commission employee selected by the commission to serve #Recific provisions as addressed in the arbitrator's decision. The
the presiding officer in a dispute resolution hearing. The provisionglecision may also contain the items addressed in Subchapter P
of Subchapter P, §22.307 of this title (relating to Subsequen§22.305(r)(4)-(6) to the extent deemed necessary by the arbitrator
Proceedings) shall not apply to this subchapter to the extent that tH8 explain or support the decision.

provisions of §22.307 would preclude participation of a commission (3 [(2)] Within three business days from the date the
staff employee who participated in the dispute resolution proceedingpitrator's decision is issued, any commissioner may place the
subject to Subchapter P from participating in the dispute resolutioypitrator's decision on the agenda for the next available open
proceeding subject to this subchapter. meeting. f the decision is scheduled for open meeting, then the

(2) Dispute resolution proceeding—A proceeding con- decision shall be stayed until the commission &ffirms or modifies the
ducted by an arbitrator or commission employee in accordance witHecision.
this subchapter. A dispute resolution proceeding is not a contested (4)  If no commissioner places the arbitrator’s decision on
case subject to the Administrative Procedure Act, Texas GovernmeRke open meeting agenda within three business days, the arbitrator's
Code §§2001.001et. seq.A dispute resolution proceeding may in- gecision is final and effective on the expiration of that third business
clude formal or informal hearings. day. The arbitrator shall notify the parties when the arbitrator’s

(3) Informal settlement conference—One or more op-decision is deemed final under this paragraph. [Fhe arbitrator may
tional, informal meetings between commission staff (an arbitrator oPrevide for later implementation of specific provisions as addressed
other commission employee) and parties to an interconnection agre#? the arbitrator's decision. Should the decision be scheduled for
ment. The purpose of the informal settlement conference is to providePeR feeting; then the decision shall be stayed unti the commission
a forum in which disputes may be resolved outside of a more formafffiFms or medifies the decision]

hearing procedure. This agency hereby certifies that the proposal has been re-
§22.323. Filing of Agreement. viewed by legal counsel and found to be within the agency’'s

To the extent that the arbitrator concludes that the dispute resolutiot‘?gal authority to adopt.

requires amending the interconnection agreement, such amendé&iled with the Office of the Secretary of State, on February 19,
agreement shall be submitted to the commission for review and999.

approval in accordance with Subchapter P, §22.309 of this titIeI.RD_9901025

(relating to Approval of Arbitrated Agreements). The amended

agreement shall be submitted within 20 days after the arbitrator’ghonda De",]psey

decision is final. fi anendments are filed as substitution pages to ~ Rules Coordinator

an existing interconnection agreement, the revision date and docket ~ Public Utility Commission of Texas

number shall be clearly marked on each substituted page. Earliest possible date of adoption: April 4, 1999

§22.326. Formal Dispute Resolution Proceeding. For further information, please call: (512) 936-7308
(@)-(f) (No change.) ¢ ¢ ¢
(g) Notice and hearing. Unless §22.327 or §22.328his ~ Chapter 23. Substantive Rules

title apply, the arbitrator shall make arrangements for the hearing to
address the complaint, which shall commence no later tiaf5@] ~ Subchapter A. General Rules
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16 TAC §23.5

§23.5. Cost of Copies of Public Records.

(Editor’s note: The text of the following section proposed for repeal ThiS agency hereby certifies that the proposal has been re-
will not be published. The section may be examined in the offices ¢fiéwed by legal counsel and found to be within the agency’s
the Public Utility Commission of Texas or in the Texas Register office!®gal authority to adopt.

Room 245, James Earl Rudder Building, 1019 Brazos Street, Austingijled with the Office of the Secretary of State on February 19,

The Public Utility Commission of Texas (commission) proposes
the repeal of §23.5 relating to Cost of Copies of Public Records.
Project Number 17709 has been assigned to this proceeding.
The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganizing
its current substantive rules located in 16 Texas Administrative
Code (TAC) Chapter 23 to (1) satisfy the requirements of Sec-
tion 167; (2) repeal rules no longer needed; (3) update exist-
ing rules to reflect changes in the industries regulated by the
commission; (4) do clean-up amendments made necessary by
changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate
future amendments and provide room for expansion; and (6)
reorganize the rules according to the industry to which they ap-
ply. As a result of this reorganization, §23.5 will be duplicative
of proposed new §25.6 of this title (relating to Cost of Copies of
Public Information) in Chapter 25, Substantive Rules Applicable
to Electric Service Providers; and proposed new 826.6 of this
title (relating to Cost of Copies of Public Information) in Chapter
26, Substantive Rules Applicable to Telecommunications Ser-
vice Providers.

Ms. Paula Mueller, deputy chief, Office of Regulatory Affairs,
has determined that for each year of the first five-year period
the repeal is in effect there will be no fiscal implications for state
or local government as a result of enforcing or administering the
repeal.

Ms. Mueller has determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as
a result of the repeal will be the elimination of a duplicative
rule. There will be no effect on small businesses as a result of
repealing this section. There is no anticipated economic cost
to persons as a result of repealing this section.

Ms. Mueller has also determined that for each year of the first
five years the proposed section is in effect there should be no
affect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act 82001.022.

Comments on the proposed repeal (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
N. Congress Avenue, PO Box 13326, Austin, Texas 78711-
3326, within 30 days after publication. All comments should
refer to Project Number 17709, repeal of §23.5.

This repeal is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002.

1999.

TRD-9901019

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 936-7308

¢ ¢ ¢

Chapter 25. Substantive Rules Applicable to
Electric Service Providers

Subchapter A. General Provisions
16 TAC §25.6

The Public Utility Commission of Texas (commission) proposes
new §25.6 relating to Cost of Copies of Public Information. The
proposed new section will replace §23.5 of this title (relating to
Cost of Copies of Public Records). The section is necessary
to clarify the cost that will be charged by the commission for
copies of public information. Project Number 17709 has been
assigned to this proceeding.

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganiz-
ing its current substantive rules located in 16 Texas Adminis-
trative Code (TAC) Chapter 23 to (1) satisfy the requirements
of Section 167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
Chapter 25 has been established for all commission substantive
rules applicable to electric service providers. The duplicative
sections of Chapter 23 will be proposed for repeal as each new
section is proposed for publication in the new chapter.

The only changes to proposed new §25.6 from existing §23.5
are to update the title to reflect "public information” consistent
with the Texas Government Code and Title 1, Texas Adminis-
trative Code (TAC), Part 5, Chapter 111, Subchapter C; and to
update the effective date of the citation to 1 TAC 8§8111.61 -
111.70 concerning costs of copies of open records.

Ms. Paula Mueller, Deputy Chief, Office of Regulatory Affairs,
has determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or
administering the section.
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Ms. Mueller has determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be recovery
of the cost necessary to provide information to the public as
authorized by Texas Government Code 552.261. There will
be no effect on small businesses as a result of enforcing this
section. The economic cost to persons who are required to
comply with the section as proposed depends upon the number
of copies that are purchased.

Ms. Mueller has also determined that for each year of the first
five years the proposed section is in effect there should be no
affect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act 82001.022.

Comments on the proposed section (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
N. Congress Avenue, PO Box 13326, Austin, Texas 78711-
3326, within 30 days after publication. The commission in-
vites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the pro-
posed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. The commis-
sion also invites specific comments regarding the Section 167
requirement as to whether the reason for adopting or readopting
the rule continues to exist. All comments should refer to Project
Number 17709 - Proposed §25.6 relating to Cost of Copies of
Public Information.

This section is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002.

§25.6. Cost of Copies of Public Information.

The rules set forth in 1 TAC 88111.61 - 111.70 (relating to Costs of
Copies of Public Information) as in effect on September 18, 1996,
will apply to copies of public records made at the commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 19,
1999.

TRD-9901017

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 936-7308

¢ ¢ ¢

Chapter 26. Substantive Rules Applicable to
Telecommunications Service Providers

Subchapter A. General Provisions
16 TAC §26.6

The Public Utility Commission of Texas (commission) proposes
new §26.6 relating to Cost of Copies of Public Information. The
proposed new section will replace §23.5 of this title (relating to

Cost of Copies of Public Records). The section is necessary
to clarify the cost that will be charged by the commission for
copies of public information. Project Number 17709 has been
assigned to this proceeding.

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pursuant
to the Government Code, Chapter 2001 (Administrative Proce-
dure Act). Such reviews shall include, at a minimum, an as-
sessment by the agency as to whether the reason for adopting
or readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganiz-
ing its current substantive rules located in 16 Texas Adminis-
trative Code (TAC) Chapter 23 to (1) satisfy the requirements
of Section 167; (2) repeal rules no longer needed; (3) update
existing rules to reflect changes in the industries regulated by
the commission; (4) do clean-up amendments made necessary
by changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate fu-
ture amendments and provide room for expansion; and (6) re-
organize the rules according to the industry to which they apply.
Chapter 26 has been established for all commission substantive
rules applicable to electric service providers. The duplicative
sections of Chapter 23 will be proposed for repeal as each new
section is proposed for publication in the new chapter.

The only changes to proposed new §26.6 from existing §23.5
are to update the title to reflect "public information" consistent
with the Texas Government Code and Title 1, Texas Adminis-
trative Code (TAC), Part 5, Chapter 111, Subchapter C; and
to update the effective date of the citation to 1TAC 88§111.61 -
111.70 concerning costs of copies of open records.

Ms. Paula Mueller, Deputy Chief, Office of Regulatory Affairs,
has determined that for each year of the first five-year period the
proposed section is in effect there will be no fiscal implications
for state or local government as a result of enforcing or
administering the section.

Ms. Mueller has determined that for each year of the first
five years the proposed section is in effect the public benefit
anticipated as a result of enforcing the section will be recovery
of the cost necessary to provide information to the public as
authorized by Texas Government Code 552.261. There will
be no effect on small businesses as a result of enforcing this
section. The economic cost to persons who are required to
comply with the section as proposed depends upon the number
of copies that are purchased.

Ms. Mueller has also determined that for each year of the first
five years the proposed section is in effect there should be no
affect on a local economy, and therefore no local employment
impact statement is required under Administrative Procedure
Act 82001.022.

Comments on the proposed section (16 copies) may be submit-
ted to the Filing Clerk, Public Utility Commission of Texas, 1701
N. Congress Avenue, PO Box 13326, Austin, Texas 78711-
3326, within 30 days after publication. The commission in-
vites specific comments regarding the costs associated with,
and benefits that will be gained by, implementation of the pro-
posed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. The commis-
sion also invites specific comments regarding the Section 167
requirement as to whether the reason for adopting or readopting
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the rule continues to exist. All comments should refer to Project
Number 17709 - Proposed §26.6 relating to Cost of Copies of
Public Information.

This section is proposed under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA),
which provides the Public Utility Commission with the authority
to make and enforce rules reasonably required in the exercise
of its powers and jurisdiction.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002.
§26.6. Cost of Copies of Public Information.

The rules set forth in 1 TAC 88111.61 - 111.70 (relating to Costs of
Copies of Public Information) as in effect on September 18, 1996,
will apply to copies of public records made at the commission.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 19,
1999.

TRD-9901018

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 936-7308

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

Part IX. Texas State Board of Medical
Examiners

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
83.06 is affected by the proposed rule.

§162.3. Registration.

(@) To register to supervise a medical school student in

training, a physician must certify to the board that he or she:

(1) has a valid written agreement with the medical school

to supervise its students in trainingndathe medica school has a
certificate of authority from the Texas Higher Education Coordinating
Board. A copy of the agreementnd certificate of authority
must be provided to-fal approved by] the board. A certificate
of authority by the Texas Higher Education Coordinating Board
is defined in REGULATION OF PRIVATE POST SECONDARY
EDUCATIONAL INSTITUTIONS, Subchapter G, §861.301-61.319,
Texas Education Code.

(2)-(6) (No change.)
(b)-(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 22,
1999.

Chapter 162. Supervision of Medical School Stu-TRD-9901082

dents
22 TAC §162.3

The Texas State Board of Medical Examiners proposes an
amendment to 8§162.3, concerning registration for the super-
vision of medical students. The amendment is proposed to
ensure that the medical school has a certificate of authority
from the Texas Higher Education Coordinating Board. The pro-
posed review of Chapter 162 is contemporaneously published
elsewhere in this issue of the Texas Register. The review is in
accordance with the Appropriations Act of 1997, HB 1, Article
IX, Section 167.

Tony Cobos, general counsel, has determined that for the first
five-year period the amendment is in effect there will be no fiscal
implications to state or local government as a result of enforcing
or administering the section as proposed.

Mr. Cobos also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be to ensure
that the medical school has a certificate of authority from the
Texas Higher Education Coordinating Board. There will be no
effect on small businesses. There are no anticipated economic
costs to persons who are required to comply with the rule as
proposed.

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-7016

¢ ¢ ¢

Chapter 163. Licensure

22 TAC 8§163.10

The Texas State Board of Medical Examiners proposes an
amendment to 8163.10, concerning Distinguished Professors
Temporary License. The amendment is proposed to specify
who may request a temporary license for distinguished profes-
sors. The amendment will also correct the names of two medi-
cal schools in subsection (a)(4).

Tony Cobos, general counsel, has determined that for the first
five-year period the amendment is in effect there will be no fiscal
implications to state or local government as a result of enforcing
or administering the section as proposed.

Mr. Cobos also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be a current
and concise rule. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the rule as proposed.
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Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed the Medical Practice Act, Texas
Civil Statutes, Article 4495b, 82.09(a), which provides the Texas
State Board of Medical Examiners with the authority to make
rules, regulations and bylaws not inconsistent with this Act as
may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§2.09(c) is affected by the proposed rule.

8163.10. Distinguished Professors Temporary License.

For further information, please call: (512) 305-7016

¢ ¢ ¢
Chapter 166. Physician Registration
22 TAC 8166.2, 8166.4

The Texas State Board of Medical Examiners proposes amend-
ments to §166.2 and §166.4, concerning Continuing Medical
Education and Renewal of Expired License. The amendments
are proposed to clarify existing requirements. The proposed re-
view of Chapter 166 is contemporaneously published elsewhere
in this issue of the Texas Register. The review is in accordance
with the Appropriations Act of 1997, HB 1, Article IX, Section
167.

(@) The executive director of the board may issue a distin-Tony Cobos, general counsel, has determined that for the first
guished professors temporary license to an endorsement applicantfive-year period the amendments are in effect there will be no

(1)-(3) (No change.)

fiscal implications to state or local government as a result of
enforcing or administering the sections as proposed.

(4) who holds an appointment as a salaried full professor;. cohos also has determined that for each year of the first five
on the faculty working full-time in one of the following institutions: years the sections as proposed are in effect the public benefit

(A) (No change.)

(B) University of Texas 8Buthwestern Medical [Health
Scienee] Center at Dallas;

(C)-(F) (No change.)
(G) Texas A&M University College [Sehoel] of

Medicine;
(H)-(3) (No change.)

anticipated as a result of enforcing the sections will be current
and updated rules. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the rules as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendments are proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the

(b) The distinguished professors temporary license shall bereyas State Board of Medical Examiners with the authority to

requested byhe president, dean or chief academic officer of the

make rules, regulations and bylaws not inconsistent with this Act

institution as defined in subsection (a)(4) of this section and shall bgg may be necessary for the governing of its own proceedings

valid only in the institution or its affiliated hospitals.
(c) (No change.)

the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

(d) At the conclusion of this one-year period, the distin- The Medical Practice Act, Texas Civil Statutes, Avrticle 4495b,

guished professor shall present recommendatienif or her be-
half] from the [chief administrative officer and the] president,dean

or chief academic officer of the institution, and shall petition the

§3.01(c) and §3.025 are affected by the proposed rules.
8§166.2. Continuing Medical Education.

(@) As a prerequisite to the annual registration of a physi-

board for a permanent, unrestricted license to practice medicine in
Texas. If this petition is denied, the institution may request a onecian’s license, 24 hours of continuing medical education (CME) are
year extension of the distinguished professors temporary license. [Equired to be completed in the following categories:

an ex_te_nsio_n is granted, and foIIowin_g termination of such ex_tension, (1) (No change.)

the distinguished professor shall again present recommendations from

the [ehief administrative officer and the] president dean or chief aca- (2) Beginning vith annual registrations in [January 1]
demic officer of the institution and re-petition the board for a perma- 1999, at least one of the formal hours of CME which are required
nent, unrestricted license to practice medicine in Texas. If the petitioffy subsection (a)(1) of this section must involve the study of medical
is again denied, no further distinguished professors temporary licensthics and/or professional responsibility. Whether a particular hour

shall be issued.
(e) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s

of CME involves the study of medical ethics and/or professional

responsibility shall be determined by the organizations which are
enumerated in subsection (a)(1) of this section as part of their course
planning.

(3) The remaining hours may be composed of informal

legal authority to adopt. self-study, attendance at hospital lectures[;d grand rounds at

approved for formal CME, or case conferences and shall be recorded
in a manner that can be easily transmitted to the board upon request.

(b) (No change.)

(c) A licensee shall be presumed to have complied with
this section if in the preceding 36 months the licensee becomes
board certified or recertified in a medical specialty and the medical
specialty program meets the standards of the American Board of

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901080

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 4, 1999
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Medical Specialties, the American Medical Association, the AdvisoryMr. Cobos also has determined that for each year of the first
Board for Osteopathic Specialists and Boards of Certification, offive years the sections as proposed are in effect the public

the American Osteopathic Associationhi3 provison exempts the
physician from all CME requirements, including the requirement for
one hour involving the study of medical ethics and/or professional
responsibility, as outlined in subsection (a)(2) of this section, and
this exemption is valid for one annual renewal period only.

(d)-(p) (No change.)
8166.4. Renewal of Expired License.

(8 If aphysician's license has expired, the physician may
renew the license without monetary penalty during the first 30 days
following expiration.

(b) [} If a physician’s license has been expired fonder
than 30 days, but less than 91 days [90 days er less], the physician

benefit anticipated as a result of enforcing the sections will be to
improve the regulation of postgraduate medical training in the
State of Texas. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the sections as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

22 TAC 88171.1-171.9

(Editor's note: The text of the following sections proposed for repeal

will not be published. The sections may be examined in the offices of
the Texas State Board of Medical Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,

may renew the license by submitting a completed annual registratioAustin.)

form and paying to the board the required renewal fee and a fee th
is one-half of the annual registration fee as established by the boal

under the Medical Practice Act, §3.10(b)(7).

@we repeals are proposed under the Medical Practice Act, Texas

ivil Statutes, Article 4495b, §2.09(a), which provides the Texas
State Board of Medical Examiners with the authority to make

() [(bY] If a physician’s license has been expired for longer rules, regulations and bylaws not inconsistent with this Act as
than 90 days but less than one year, the physician may renew threay be necessary for the governing of its own proceedings,
license by submitting a completed annual registration form and payinghe performance of its duties, the regulation of the practice of
to the board all unpaid renewal fees and a fee that is equal to thmedicine in this state, and the enforcement of this Act.

annual registration fee as established by the board under the Medi

Practice Act, §3.10(b)(7).

(d) [€e)] If a physician’s license has been expired for one
year, it is considered to have been canceled, unless an investigati

is pending, and the physician may not renew the license.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901079

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-7016

¢ ¢ ¢

Chapter 171. |Institutional Permits

The Texas State Board of Medical Examiners proposes the
repeal of §8171.1-171.9 and new §8171.1-171.6, concerning
Institutional Permits. The repeals and new rules are necessary
to improve the regulation of postgraduate medical training in
the State of Texas. The repeal and replacement of this chapter
was previously proposed in the November 13, 1998, issue of
the Texas Register (23 TexReg 11533). The withdrawal of
that version is contemporaneously published elsewhere in this
issue of the Texas Register. The adopted review of Chapter
171 is contemporaneously published elsewhere in this issue
of the Texas Register. The review is in accordance with the
Appropriations Act of 1997, HB 1, Article IX, Section 167.

Tony Cobos, general counsel, has determined that for the first
five-year period the sections are in effect there will be no fiscal
implications to state or local government as a result of enforcing
or administering the sections as proposed.

§r1171'1'

Cﬂ]e Medical Practice Act, Texas Civil Statutes, Article 4495b,

§3.01(b) is affected by the proposal.
Institutional Permits.

§171.2. Degree Qualifications.

8171.3. Institutional Permit Renewal.

8171.4. Visiting Professor Permit.

§171.5. Rehabilitation Permit.

8171.6. Exchange Intern, Resident, or Fellow Permit.
8171.7. Research Fellowship Permit.

§171.8. National Health Service Corps Permit.
8§171.9. Faculty Temporary License.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901075

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-7016

¢ ¢ ¢
22 TAC 88171.1-171.6

The new sections are proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.
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The Medical Practice Act, Texas Civil Statutes, Article 4495b,
§3.01(b) is affected by the proposal.

8171.1. Construction.

(8 Permit holders under this chapter shall be subject to the
duties, limitations, disciplinary actions, rehabilitation order provi-
sions, and procedures applicable to licensees in the Medical Practice
Act and board rules. Permit holders under this chapter shall also be
subject to the limitations and restrictions elaborated in this chapter.

(b) Permit holders under this chapter shall cooperate with the
board and board staff involved in investigation, review, or monitoring
associated with the permit holder's practice of medicine.  Such
cooperation shall include, but not be limited to, permit holder's
written response to the board or board staff written inquiry within
14 days of receipt of such inquiry.

(c) Theboard may, in its discretion, retain jurisdiction over a
permit and the permit holder if the permit is canceled and/or expires
while the permit holder is under investigation.

(d) The issuance of a permit to a physician shal not be
construed to obligate the board to issue the physician subseguent
permits or licenses. The board reserves the right to investigate, deny
a permit or full licensure, and/or discipline a physician regardless of
when the information was received by the board.

(e) The director of each approved postgraduate training
program shall, as soon as practicable, report in writing to the executive
director of the board:

(1) if apermit holder has been terminated or has resigned
from the program,

(2) if apermit holder has been absent from the program
for more than 30 days,

(3) if the program has information that a permit holder has
been arrested after the permit holder begins training in the program,
and/or

(4) any relevant information relating to the acts of any
permit holder if in the opinion of the director of the program the
permit holder poses athreat to the public welfare through the practice
of medicine.

(f) Failure of any hospital or medical ingtitution to comply
with the provisions of this chapter or the Medical Practice Act §2.09(i)
may be grounds for the denial of permits to persons seeking permits
to practice at that institution.

(g) Board &aff shall establish a mechanism by which a
medical institution and/or training program may receive information
regarding the appli cation status of any physician who has applied with
the Board for a permit to practice in that medical institution and/or
training program.

§171.2. Postgraduate Resident Permits.

(8 This section applies to dl physicians who will begin
postgraduate training in Texas after June 1, 2000. Postgraduate
physicians in training for whom any Texas postgraduate training
program was issued an ingtitutional permit on the physician’'s behaf
before June 1, 2000, shall be governed by 8171.3 of thistitle (relating
to Ingtitutional Permits).

(b) Déefinitions.

(1) Postgraduate Resident: physician who is in postgrad-
uate training as an intern, resident, or fellow in an approved post-
graduate training program.

(2) Approved Postgraduate Training Program: a clearly
defined and delineated postgraduate medica education training pro-
gram, including postgraduate subspeciaty training programs, ap-
proved by the Accreditation Council for Graduate Medica Educa-
tion, American Osteopathic Association, or the Texas State Board of
Medical Examiners.

(3) Basic Postgraduate Resident Permit: permit issued by
the board in its discretion to a postgraduate resident who has not
previously been issued a permit or license to practice medicine in
Texas and is enrolled in an approved postgraduate training program
in Texas, regardless of hisgher PGY satus within the program; the
permit shall be effective for one year from the date of issuance and
may be renewed for a one-year period twice; at such time as the basic
postgraduate resident permit (and its timely renewals) expires the
physician shall not be eligible for another basic postgraduate resident
permit.

(4) Advanced Postgraduate Resident Permit: permit is-
sued by the board in its discretion to a postgraduate resident whose
basic postgraduate resident permit has expired and who is enrolled
in an approved postgraduate training program in Texas, regardless of
his’her PGY datus within the program; the permit shall be effective
for one year from the date of issuance and may be renewed for a
one-year period four times.

(¢) The board, in its discretion, may grant a postgraduate
resident permit to train in an approved postgraduate training program
to a physician who qualifies under this subchapter.

(d) A postgraduate resident permit holder is redtricted to the
supervised practice of medicine that is part of and approved by the
training program. The permit does not allow for the practice of
medicine which is outside of the approved program.

(e) Qudifications of Postgraduate Permit Holders.

(1) To be digible for a postgraduate resident permit,
an applicant must present satisfactory proof to the board that the

applicant:

(A) isat least 18 years of age;

(B) isof good professional character as elaborated in
the Medical Practice Act §3.08;

(C) has completed:

(i) the entire primary, secondary, and premedical
education required in the country of medica school graduation, if
the medical school is located outside the United States or Canada; or

(i) substantially equivalent courses as determined
by the board in its discretion.

(D) iséither:
(i) agraduate of a medical school accepted by the

board; or

(ii) agraduate of aschool or college located outside
the United States or Canada that was not approved by the board
at the time the degree was conferred but whose curriculum meets
the requirements for an unapproved medica school as determined
by a committee of experts selected by the Texas Higher Education
Coordinating Board, unless the they have completed a Fifth Pathway
program. All Fifth Pathway applicants must have completed dl of the
didactic work of the foreign medical school whose curriculum mests
the requirements for an unapproved medica school as determined
by a committee of experts sdlected by the Texas Higher Education
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Coordinating Board, but has not graduated from an unapproved

any application to a committee of the board for a recommendation

acceptable medical school.

(2) To be digible for a postgraduate resident permit, an
applicant must not have:

(A) a medical license, permit, or other authority to
practice medicine that is currently restricted, cancelled, suspended,
revoked or subject to other discipline in a state or territory of the
United States, a province of Canada, or a uniformed service of the

concerning digibility.

(E) An applicant deemed ineligible to receive a permit
by the executive director may request review of such recommendation
by a committee of the board within 20 days of written receipt of such
notice from the executive director.

(F) If the committee finds the applicant ineligible to
recelve a permit, such recommendation together with the reasons

United States,

(B) aninvestigation or proceeding pending against the
applicant for the restriction, cancellation, suspension, revocation, or
other discipline of the applicant’ s medical license, permit, or authority
to practice medicine in a dtate or territory of the United States, a
province of Canada, or a uniformed service of the United States,

(C) aprosecution pending against the applicant in any

for the recommendation, shall be submitted to the board unless the
applicant makes a written request for a hearing within 20 days of
receipt of notice of the committee's determination. The hearing
shall be before an administrative law judge of the State Office of
Administrative Hearings and shall comply with the Administrative
Procedure Act, the rules of the State Office of Administrative
Hearings and the board. The board shall, after receiving the
administrative law judge’s proposed findings of fact and conclusions

state, federa, or Canadian court for any offense that under the laws

of law, determine the eligibility of the applicant to receive a permit.

of this state is a felony, a misdemeanor that involves the practice of

A physician whose application to receive a permit is denied by the

medicine, or a misdemeanor that involves a crime of moral turpitude;

board shall receive a written statement containing the reasons for the

(3) To be digible for an advanced postgraduate resident
permit, applicants who begin postgraduate training in Texas after
June 1, 2002 must not have failed any examination required for full

board’ s action.

(G) All reports and investigative information received
or gathered by the board on each applicant are confidential and are

licensure in the Medica Practice Act, 3.05(c) and as construed in

not subject to disclosure under the open records law and the Medical

board rules, within the limited number of attempts prescribed in those

Practice Act 84.05(c). The board may disclose such reports and

provisions.
(f) Application for Postgraduate Resident Permit.
(1) Application Procedures.
(A) Applications for postgraduate resident permit shall

investigative information to appropriate licensing authorities in other
states.

(2) Basic Postgraduate Resident Permit Application. An
application for a basic postgraduate resident permit must be on forms
furnished by the board and include the following:

be submitted to the board on or before the following deadlines:
(i) Basic Postgraduate Resident Permit Applica-

(A) the required fee as mandated in the Medical
Practice Act, 83.05(c) and as construed in board rules, payable by

tions. 60 days prior to the date the applicant begins postgraduate

check through a United States bank;

training in Texas, basic postgraduate resident permit applications shall
not be deemed incomplete for lack of medical school transcript or
diploma until after 100 days from the first day of the resident’ s train-
ing;

(ii) Advanced Postgraduate Resident Permit Appli-
cations: 90 days prior to the date the applicant begins his’her post-
graduate training in Texas authorized by an advanced postgraduate

resident permit.

(B) The board’'s executive director may in his/her
discretion allow substitute documents where exhaustive efforts have
been made to secure the required documents.

(C) For each document presented to the board which
is in a foreign language, an official word-for-word translation must
be furnished. The board’s definition of an official trandation is one
prepared by a Government Official, Official Translation Agency, or a
College or University Official, on official letterhead. The translator

(B) a certified copy of the gpplicant’s complete medi-
cal school transcript evidencing graduation submitted directly to the
board by the school or a notarized copy of the applicant’s diploma;

(C) avalid Educational Commission for Foreign Med-
ical Graduates (ECFMG) certificate, if the applicant is a graduate of a
medical school located outside the United States unless the applicant
has completed a Fifth Pathway program. All Fifth Pathway appli-
cants must submit a ECFMG interim certificate;

(D) certification by the director of medical education
of the postgraduate training program on aform provided by the board
that:

(i) the program meets the definition of an approved
postgraduate training program in subsection (b) of this section;

(ii) the applicant has been accepted into the pro-

gram; and

must certify that it is a "true translation to the best of his/her
knowledge, that he/she is fluent in the language, and is qudified
to translate." He/she must sgn the translation with his’her signature
notarized by a Notary Public. The translator’'s name and title must
be typed/printed under the signature.

(D) The board's executive director shall review each

(iii) the director has received a letter from the dean
of the applicant's medical school which states that the applicant
is scheduled to graduate from medical school before the date the
applicant plans to begin postgraduate training; this provision applies
only to applicants who are not able to provide a certified copy of
their transcript or a notarized copy of their diploma by the time of

application for postgraduate resident permit and shall recommend to

their application to the board for a postgraduate resident permit;

the board all applicants eligible to receive a permit. The executive
director shall aso report to the board the names of dl applicants
determined to be ineligible to receive a permit, together with the
reasons for each recommendation. The executive director may refer

(E) aligting of the applicant’s licensure exam history
on a form provided by the board;
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(F) information regarding the gpplicant’s criminal and
disciplinary history on a form provided by the board;

(G) information regarding the applicant’s ability to
practice medicine on a form provided by the board;

(H) an oath on a form provided by the board signed
by the applicant swearing that:

(i) the applicant's medicd license, permit, or au-
thority to practice medicine in another state or territory of the United
States, a province of Canada, or a uniformed service of the United
States is not restricted, cancelled, suspended, revoked, or subject to
other discipline;

(i) no investigation or proceeding is pending

(D) evaluations, on forms provided by the board,
regarding the applicant’s professional affiliations and training in the
United States;

(E) a history report from the Federation of State
Medical Boards, on a form provided by the board, requested by the
applicant and submitted directly to the board;

(F) aletter submitted directly to the board from every
state or territory of the United States, a province of Canada, in
which the applicant has ever held a medical license, permit or
authority to practice medicine, regardiess of the current status of
that license, verifying the status of the license, permit or authority to
practice medicine, including a description of any sanctions or pending
disciplinary matters;

againgt the applicant for the restriction, cancellation, suspension,
revocation, or other discipline of the applicant’s medical license,
permit, or authority to practice medicine in another state or territory
of the United States, a province of Canada, or a uniformed service
of the United States;

(iii) no prosecution is pending against the applicant
in any dtate or territory, federal, or Canadian court for any offense that
under the laws of this state is a felony, a misdemeanor that involves
the practice of medicine, or a misdemeanor that involves a crime of

moral turpitude;

(iv) the applicant fully understands that the board’s
issuance of a postgraduate resident permit to the physician shall not
be construed to obligate the board to issue the physician subsequent
permits or licenses and that the board reserves the right to discipline,
investigate, deny a permit, and/or full licensure to a physician
regardless of when the information which serves as the basis for
such action was received by the board; and

(v) the applicant has read and is familiar with board

(G) areport of action regarding the applicant from the
National Practitioner Data Bank submitted directly to the board;

(H) anotarized certificate of the applicant’s permanent
Educational Commission for Foreign Medical Graduates (ECFMG)
certificate, if the applicant is a graduate of a medica school located
outside the United States unless the applicant has completed a Fifth
Pathway program. All Fifth Pathway applicants must submit an
ECFMG interim certificate;

(1) acopy of the applicant’s certificate to practice in
the country in which the applicant’s medical school is located, if
the applicant is a graduate of a medical school located outside of the
United States. If acertificate is unavailable, aletter submitted directly
to the board from the body governing licensure of physicians in the
country in which the school is located will be accepted. The letter
must state that the applicant has met al the requirements for licensure
in the country in which the school is located. If an gpplicant is not
licensed in the country of graduation due to a citizenship requirement,
a letter attesting to this fact will be reguired to be submitted directly

rules and the Medical Practice Act; will abide by board rules and the

to the board;

Medical Practice Act in activities permitted by this chapter; and will
subject themselves to the disciplinary procedures of the Texas State
Board of Medical Examiners; and

(1) such other information or documentation the board
and/or the executive director deem necessary to ensure compliance
with this chapter, the Medical Practice Act and board rules.

(3) Advanced Postgraduate Resident Permit Application.
An application for an advanced postgraduate resident permit must be
on forms furnished by the board and include the following:

(A) the required fee as mandated in the Medical
Practice Act, 83.05(c) and as construed in board rules, payable by

(J) alisting of the gpplicant’s licensure exam history
on a form provided by the board;

(K) information regarding the gpplicant’s crimina and
disciplinary history on a form provided by the board;

(L) information regarding the applicant’s ability to
practice medicine on a form provided by the board;

(M) an oath on aform provided by the board signed
by the applicant swearing that:

(i) the applicant’s medica license, permit, or au-
thority to practice medicine in another state or territory of the United

check through a United States bank;

(B) certification by the director of medical education
of the postgraduate training program on aform provided by the board
that:

(i) the program meets the definition of an approved
postgraduate training program in subsection (b) of this section; and

(ii) the applicant has been accepted into the pro-

States, a province of Canada, or a uniformed service of the United
States is not restricted, cancelled, suspended, revoked, or subject to
other discipline;

(i) no investigation or proceeding is pending
against the applicant for the restriction, cancellation, suspension,
revocation, or other discipline of the applicant’s medical license,
permit, or authority to practice medicine in another state or territory
of the United States, a province of Canada, or a uniformed service

ram;

(C) certificate of graduation submitted directly to the
board from the applicant’'s medica school on a form provided

of the United States;

(iii) no prosecution is pending against the applicant
in any state or territory, federal, or Canadian court for any offense that

by the board; the agpplicant shall attach to the form a recent

under the laws of this state is a felony, a misdemeanor that involves

photograph, meeting United States Government passport standards,

the practice of medicine, or a misdemeanor that involves a crime of

before submitting the form to the medical school;

moral turpitude; and
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(iv) the gpplicant fully understands that the board’s
issuance of a postgraduate resident permit to the physician shall not

(1) The executive director may in his/her discretion, upon
written request, approve training programs as referenced in subsection

be construed to obligate the board to issue the physician subseguent

(b)(2) of this section. Said training programs shall be limited to

permits or licenses and that the board reserves the right to discipline,

postgraduate subspecialty programs. |If the executive director does

investigate, deny a permit, and/or full licensure to a physician

not recommend approval, the program’s director may apped to the

regardless of when the information which serves as the basis for

board for its discretionary consideration of the reguest.

such action was received by the board; and

(v) the applicant has read and is familiar with board

(2) Approva of training programs shall include but not
be limited to the following considerations:

rules and the Medical Practice Act; will abide by board rules and the
Medical Practice Act in activities permitted by this chapter; and will
subject themselves to the disciplinary procedures of the Texas State
Board of Medical Examiners; and

(N) such other information or documentation the board
and/or the executive director deem necessary to ensure compliance

(A) the goals and objectives of the program;

(B) the process by which the program selects subspe-
cialty residents,

(C) whether prior residency training in a related spe-
cialty is required of subspecialty residents in the program;

with this chapter, the Medical Practice Act and board rules.
(9) Renewa and Expiration of Postgraduate Resident Permit.

(D) the duties and responsihilities required of subspe-
cialty residents in the program;

(1) Postgraduate resident permits shal be issued with
effective dates corresponding with the first day of the resident’s

(E) the formal educational experiences required of
subspecidty residents in the program, including grand rounds, semi-

training.

(2) Basic postgraduate resident permits shall be effective
as provisiond basic postgraduate resident permits for 100 days from

nars and journal club;

(F) the scholarly research required of subspecialty
residents in the program, including participation in peer reviewed and

the first day of the resident’s training in Texas. After 100 days,

funded research which may result in publications or presentations at

the provisional basic postgraduate resident permit shall expire but

regiona and national scientific meetings;

may be extended by the executive director of the board as a full
basic postgraduate resident permit. Said extension shall be in the
discretion of the executive director of the board contingent upon the
applicant fulfilling the qualifications for a postgraduate permit and
successfully completing the basic postgraduate resident application.

(G) the type of supervision provided for subspecialty
residents by the program;

(H) the curriculum vitae, including academic appoint-
ments, of all supervising staff;

A full postgraduate resident permit may be issued at the discretion
of the executive director of the board at any time an application is

complete.

(3) Postgraduate resident permits shall expire on the
earlier of:

(A) one year from the date the permit was issued or
renewed; or

(B) on the date the physician is terminated or dis-
missed from the approved training program.

(4) A postgraduate resident permit holder may renew an

(1) the academic &ffiliation of the program;

(J) the methods for evaluation of subspecialty residents
by the program; and

(K) whether a speciaty Board gives credit for the

rogram.

(3) All postgraduate training programs approved by the
board may be re-evaluated every three years to assure compliance
with the above considerations and consideration of continuation of
the program. Said re-evaluation shal not be conducted without six
months prior notice by board staff to the postgraduate subspecialty

unexpired postgraduate resident permit by submitting a renewal form,

training program. Permit holders shall be alowed to complete

provided by the board, and by paying the required renewal fee to the

their training program regardless of continuing program re-evaluation.

board on or before the expiration date of the permit. The required

Training programs approved by the board before June 1, 2000, may

form shall include:

(A) information regarding the permit holder’s criminal
and disciplinary history, mailing address, and place where engaged
in training since the permit holder’s last application or renewal,

(B) an evaluation by the permit holder's program

be re-evauated after January 1, 2001.
(i) Temporary Postgraduate Resident Permit.

(1) The executive director of the board may, in his/
her discretion, issue a temporary postgraduate resident permit to a
physician who is in an approved postgraduate training program with

director, on a form provided by the board, regarding the permit

the following limitations:

holder’s training; and

(C) such other information or documentation the board

(A) For a physician whose application for full post-
graduate resident permit is pending agency review, the executive di-

and/or the executive director deem necessary to ensure compliance

rector of the board may, in hig'her discretion, issue a temporary post-

with this chapter, the Medical Practice Act and board rules.

(5) The executive director of the board may, in his/her
discretion, renew a postgraduate resident permit for good cause

graduate resident permit if the application is complete.

(B) For a physician whose application for full post-
graduate resident permit is not complete, the executive director of the

shown.
(h) Board-Approved Postgraduate Training Programs.

board may, in his/her discretion, issue atemporary postgraduate resi-
dent permit if the applicant shows good cause for why the application

is incomplete.
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(2) A temporary postgraduate resident permit is valid for
100 days from the date issued. The executive director, in hig/
her discretion, may issue additional temporary postgraduate resident
permits to an applicant with a maximum of four temporary permits
per physician.
8171.3. Institutional Permits.

(8 This section shall apply to dl postgraduate physicians
in training whose postgraduate training program was issued an
institutional permit on the physician’s behalf on or before June 1,
2000.

(b) Institutional permits may be issued to postgraduate train-
ing programs approved by the Accreditation Council for Graduate
Medical Education, American Osteopathic Association, or the Texas
State Board of Medical Examiners for interns, residents, and postres-

idency fellows.

(1) An intern is a physician who is in a clearly defined
and delineated first postgraduate year program.

(2) A reddent is a physician who is in a specialized,
clearly defined, and delineated postgraduate program.

(3) A podresidency fellow is a physician who is in
a specialized, clearly defined, and delineated program, following
completion of a delineated residency program, for additiona training
in amedical speciaty or subspecialty delivered in a program approved
by the Accreditation Council for Graduate Medical Education, the
American Osteopathic Association, or in a program approved by the
Texas State Board of Medical Examiners.

() The executive director may in hisher discretion,
upon written reguest, gpprove training programs as referenced in
§171.2(b)(2) of this title (relating to Postgraduate Resident Permits).
Said training programs shall be limited to postgraduate subspecialty
programs. If the executive director does not recommend approval,
the program director may appeal to the board for its discretionary
consideration of the request.

(d) Approval of training programs shall include but not be
limited to the following considerations:

(1) the goals and objectives of the program;

(2) the process by which the program selects fellows;

(3) whether prior residency training in arelated specialty
is required of fellows in the program;

(4) the duties and responsibilities required of fellows in
the program,;

(5) theformal educational experiences required of fellows
in the program, including grand rounds, seminars and journal club;

(6) the scholarly research required of fellows in the
program, including participation in peer reviewed and funded research
which may result in publications or presentations at regiona and
national scientific meetings;

(7) the type of supervision provided for fellows by the
rogram;

(8) the curriculum vitae, including academic appoint-
ments, of all supervising staff;

(9) the academic dffiliation of the program;
(10) the methods for evaluation of fellows by the program;

and

(11) whether a specialty Board gives credit for the pro-

gram.

(e) All postgraduate training programs approved by the board
may be re-evaluated every three years to assure compliance with
the above considerations and consideration of continuation of the
program. Said re-evaluation shall not be conducted without six
months prior notice by board staff to the postgraduate subspecialty
training program. Permit holders shall be alowed to complete
their training program regardless of continuing program re-evaluation.
Training programs approved by the board before June 1, 2000, may
be re-evauated after January 1, 2001.

(f) Applicants who have graduated from a medical school
approved by the Liaison Committee on Medical Education, or the
American Osteopathic Association must submit:

(1) acompleted application and fee 45 days prior to the
beginning date of the program; and

(2) certification by the director of medical education of
the program that the internship, residency, or fellowship meets the
appropriate definition on a form provided by the board.

(9) Applicants who have graduated from a medical school
outside the United States or Canada must submit:

(1) acompleted application and fee 45 days prior to the
beginning date of the program;

(2) anotarized copy of medical school diploma or Fifth
Pathway Certificate;

(A) copies should be notarized as being a "true copy"
of the original document and the Notary Public must sign, date, and
affix_his/her notary seal to the document;

(B) if the document isin aforeign language, an official
word-for-word translation must be furnished. The board’s definition
of an officid tranglation is one prepared by a Government Officidl,
Official Translation Agency, or a College or University Officia, on
official letterhead. The translator must certify that it is a "true
translation to the best of his’her knowledge, that he/she is fluent
in the language, and is qualified to translate;" he/she must sign the
translation with his’her signature notarized by a Notary Public and the
translator’ s name and title must be typed/printed under the signature;

(3) anotarized copy of avaid ECFMG document, or:

(A) proof of an unredtricted license from another state
or territory in the United States or Canada; or

(B) proof of citizenship in the United States and
residency of the State of Texas prior to entering medical school as
provided in Texas Health and Safety Code §311.001;

(4) certification by the director of medical education that
the internship, residency, or fellowship program meets the appropriate
definition on a form provided by the board; and

(5) certification by the director of medical education, on a
form provided by the board that the origina medical school diploma,
certified medical school transcript from each medical school, valid
ECFMG document, and an original Dean’s certification has been
inspected.

(h) The board’'s executive director may, on a case by case
basis and in higher discretion, allow substitute documents where
exhaustive efforts have been made to secure the required documents.

(i) Initial institutional permits are issued for 14 months, the
permit may be renewed for a one-year period up to seven times,
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depending upon the requirements of the physician’s specidty training

The board may issue a permit to practice medicine to a physician who

program.

() Physicians holding an ingtitutional permit must confine
their practice of medicine to the designated teaching program. The
permit may be cancelled if §3.08 or any other provision of the Medical

has contracted with the National Health Service Corps to practice
medicine in Texas under the following terms and conditions.

(1) The physician must be a graduate of a medical school
approved by the board. A notarized true copy of the diploma shal

Practice Act is violated, or if the permit is used to practice medicine

be submitted to the board before the permit is issued.

outside the teaching program.

(k) If the training is terminated for any reason other than

(2) The physician mugt hold a valid, unrestricted license
in another state or territory to practice medicine. A copy of the

illness or other reasons acceptable to the board, the permit is void

license shall be submitted to the board before the permit is issued.

and no additiona permit will be issued.

() Denid of a permanent Texas license is grounds for
revoking or not issuing an institutional permit.

(m) Failure of any hospital or medical ingtitution to comply

If the physician is not licensed in another state, he or she must
have passed either the United States Medical Licensing Examination
(USMLE), within three attempts, with a score of 75 or better on each
step, dl steps must be passed within seven years, or the National
Board of Osteopathic Medica Examiners Examination (NBOME) or

with these provisions shall be grounds for the denial of the institu-

its successor, within three attempts, all steps must be passed within

tional permit and any future permits for persons wishing to serve at

seven years. A certified transcript of the scores shall be submitted to

that ingtitution.
8171.4. \isiting Professor Permit.

The board may issue a permit to practice medicine to a physician
appointed as a vidting professor by a Texas medical school in
accordance with this section.

(1) The visiting professor permit may be valid for any
number of 31-day increments not to exceed 24 increments. The in-
cremental periods wherein the permit is valid need not be contiguous,
but rather may be in any arrangement approved by the executive di-
rector of the board.

(2) Thevisiting professor permit shal gate on its face the
periods during which it will be valid. If al periods of validity are
not known at the time of the permit issuance, the permit holder shal
request that the executive director of the board endorse the permit
with each incremental period of validity as such becomes known.
No permit shall be valid at any time when the period of validity
is not stated on the permit unless suitable temporary aternative
arrangements have been presented to and accepted by the executive
director or secretary-treasurer of the board.

(3) The visiting professor permit shall be issued to the in-
stitution authorizing the named visiting professor to practice medicine
within the teaching confines of the applying medical school as a part
of duties and responsibilities assigned by the school to the visiting
professor. The visiting professor may participate in the full activities
of the department in whichever hospital the appointee’s department
has full responsibility for clinical, patient care, and teaching activi-
ties.

(4) The visting professor and the school shdl file &ffi-
davits affirming acceptance of the terms, limitations and conditions
imposed by the board on the medica activities of the visiting profes-
sor.

(5 The application for visiting professor permit or the
renewal thereof shall be presented to the secretary-treasurer or
executive director of the board at least 30 days prior to the effective
date of the appointment of the visiting professor. The application
shall be made by the chairman of the department in which the visiting
professor will teach and provide such information and documentation
to the board as may be requested. Such application shall be endorsed
by the dean of the medical school or by the president of the Health
Science Center.

(6) All applications shall state the date when the visiting
professor shall begin performance of duties.

§171.5. National Health Service Corps Permit.

the board before the permit is issued.

(3) The physician must have a valid contract with the
National Health Service Corps. This permit will expire at the
termination of the contract with the Nationa Health Service Corps.
A copy of the contract shall be submitted to the board before the
permit is issued.

(4) The permit shall be issued for one year and may be
renewed.

(5) The permit alows the physician to practice medicine
only within the scope of his or her contract with the National Health
Service Corps.

8171.6. Faculty Temporary Permit.

(@ The board may issue a faculty temporary permit to
practice medicine to a physician appointed by a Texas medical school
in accordance with this section:

(1) The physician must hold a valid medical license in
another state, territory, or Canadian province; or have completed three
years of post-graduate training.

(2) The physician must not have failed a licensure exami-
nation that would prevent the physician from obtaining an unrestricted
physician license in Texas.

(3) The physician must hold a salaried faculty position
of assistant professor-level or higher working full-time in one of the
following ingtitutions:

(A) University of Texas Medica Branch a Galveston;
(B) University of Texas Southwestern Medical Center

at Dallas;

(C) University of Texas Hedth Science Center at
Houston;

(D) University of Texas Hedlth Science Center at San
Antonio;

(E) University of Texas Hedth Center at Tyler;

(F) University of Texas M.D. Anderson Cancer Center;

(G) Texas A&M University College of Medicine;

(H) Texas Tech University School of Medicine;

(1) Baylor College of Medicine; or

(J) University of North Texas Health Science Center
at Fort Worth.
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(4) The physician must sign an oath on a form provided
by the board swearing that the applicant has read and is familiar with
board rules and the Medical Practice Act; will abide by board rules
and the Medica Practice Act in activities permitted by this chapter;
and will subject themselvesto the disciplinary procedures of the Texas
State Board of Medical Examiners.

(b) The faculty temporary permit shall be issued for a period
of one year, and may, in the discretion of the executive director of
the board, be renewed three times.

(c) The faculty temporary permit holder's practice of
medicine shal be limited the teaching confines of the applying
medical school as a part of duties and responsibilities assigned by
the school to the physician.

(d) The physician may participate in the full activities of the
department in whichever hospitals the appointee’ s department has full
responsibility for clinical, patient care, and teaching activities.

(e) The physician and the school shal file affidavits affirming
acceptance of the terms, limitations, and conditions imposed by the
board on the medical activities of the physician.

(f) The application and fee for the faculty temporary permit
or the renewa thereof shall be presented to the executive director of
the board at least 30 days prior to the eff ective date of the appointment

of the physician.

(9) The application shall be made by the chairman of the
department in which the physician will teach and provide such
information and documentation to the board as may be requested.

(h) The application shal be endorsed by the dean of the
medical school or by the president of the Health Science Center.

(i) Threeyearsin ateaching faculty position at any ingtitution
listed in subsection (a)(3) of this section may be equivalent to three
years of approved post-graduate training if, at the conclusion of this
three-year period, the physician presents recommendations in his or
her behalf from the chief administrative officer and the president of
the institution.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901074

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-7016

. . .
Chapter 185. Physician Assistants

22 TAC 8§185.2, §185.14

The Texas State Board of Medical Examiners proposes amend-
ments to §185.2 and §185.14, concerning Definitions and No-
tification of Intent to Practice and Supervise. The definitions
in §185.2 are being numbered to comply with Texas Register
requirements. Also, the amendments are necessary for clari-
fication of the term "submit" as it relates to documentation re-
quired for approval for a physician assistant to practice and for
a physician to supervise a physician assistant. In addition, the

combining of two separate applications into one form will be
more efficient.

Tony Cobos, general counsel, has determined that for the first
five-year period the amendments are in effect there will be no
fiscal implications to state or local government as a result of
enforcing or administering the sections as proposed.

Mr. Cobos also has determined that for each year of the first five
years the sections as proposed are in effect the public benefit
anticipated as a result of enforcing the sections will be updated
and efficient rules. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the rules as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendments are proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

The Medical Practice Act, Texas Civil Statutes, Article 4495b-1,
814 and 815 are affected by the proposed rules.

8185.2. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Alternate physician—That physician designated by the
supervising physician to act in his or her stead.

(2) Board-The Texas State Board of Physician Assistant
Examiners.

(3) Medical Board-The Texas State Board of Medical
Examiners.

(4) Physician assistant—A person licensed as a physician
assistant by the Texas State Board of Physician Assistant Examiners.

(5) State—Any state, territory, or insular possession of the
United States and the District of Columbia.

(6) Submit - The term used to indicate that a completed
item has been actually received and date-stamped by the Board along
with dl required documentation and fees, if any.

(7) Supervising physician—A physician licensed by the
medical board either as a doctor of medicine or doctor of osteopathic
medicine who is assuming responsibility and legal liability for the
services rendered by the physician assistant, and who has received
approval from the medical board to supervise a specific physician
assistant.

(8) Supervision—Overseeing the activities of, and accept-
ing responsibility for, the medical services rendered by a physician
assistant. Supervision does not require the constant physical pres-
ence of the supervising physician but includes a situation where a
supervising physician and the person being supervised are, or can
easily be, in contact with one another by radio, telephone, or another
telecommunication device.

8§185.14. Notification of Intent to Practicenéh Supervise.
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(@) A physician assistant licensed under the Physician AssisThe Medical Practice Act, Texas Civil Statutes, Article 4495b,
tant Licensing Act must, before beginning practice or upon changin@3.06(d) is affected by the proposed rule.

practice, submit-[p a form prescribed by the beard] notification of
the license holder’s intent to begin practice. Notification under this

section must include:
(1)-(2) (No change.)
(b) A physician assistant mustitemit notification [retify the

8193.2. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the contents clearly indicate
otherwise.

(1) Advanced practice nurse—A registered nurse approved

board] of any changes in, or additions to, the person acting as &y the Texas State Board of Nurse Examiners to practice as an
supervising physician for the physician assistant not later than thgqgyanced practice nurse on the basis of completion of an advanced

30th day after the date the change or addition is made.

(c) For the purposes of this section, a single form prescribed
by the board shall be used to provide notification of the license
holder’'s intent to begin practice or any changes in, or additions to,
the person acting as a supervising physician.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’'s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901072

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-7016

¢ ¢ +
Chapter 193. Standing Delegation Orders

22 TAC §193.2

The Texas State Board of Medical Examiners proposes an
amendment to §193.2, concerning Definitions. The definitions
are being numbered to comply with Texas Register require-
ments. Also, the amendment is necessary for clarification of
the term "submit" as it relates to documentation required for
approval for a physician to delegate prescriptive authority to a
physician assistant or advanced practice nurse.

Tony Cobos, general counsel, has determined that for the first
five-year period the amendment is in effect there will be no fiscal
implications to state or local government as a result of enforcing
or administering the section as proposed.

Mr. Cobos also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be updated
rules. There will be no effect on small businesses. There are
no anticipated economic costs to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the Medical Practice Act,
Texas Civil Statutes, Article 4495b, §2.09(a), which provides the
Texas State Board of Medical Examiners with the authority to
make rules, regulations and bylaws not inconsistent with this Act
as may be necessary for the governing of its own proceedings,
the performance of its duties, the regulation of the practice of
medicine in this state, and the enforcement of this Act.

educational program. The term includes a nurse practitioner, a nurse
midwife, nurse anesthetist, and clinical nurse specialist, as defined by
88, Article 4514, Revised Statutes.

(2) Authorizing physician—A physician or physicians li-
censed by the board who execute a standing delegation order.

(3) Carrying out or signing a prescription drug order—
To complete a prescription drug order presigned by the delegating
physician, or the signing of a prescription by an advanced practice
nurse or physician assistant after the person has been designated
with the board by the delegating physician as a person delegated
to sign a prescription. The following information shall be provided
on each prescription: the patient's name and address; the drug to
be dispensed; directions to the patient for taking the drug; dosage;
the intended use of the drug, if appropriate; the name, address, and
telephone number of the physician; the name, address, telephone
number, identification number, and signature of the physician assistant
or advanced practice nurse completing or signing the prescription
drug order; the date; and the number of refills permitted. This
also includes the ability of a physician assistant or advanced practice
nurse to telephone prescriptions in to a pharmacy under his or her
prescriptive authority.

(4) Dangerous drug—-A device or a drug that is unsafe for
self medication and that is not included in the Texas Health and Safety
Code, Schedules I-V or Penalty Groups I-IV of Chapter 481 (Texas
Controlled Substances Act). The term includes a device or a drug
that bears or is required to bear the legend: "Caution: federal law
prohibits dispensing without prescription.”

(5 Health professional shortage area (HPSA)—

(A) An area in an urban or rural area of Texas
(which need not conform to the geographic boundaries of a political
subdivision and which is a rational area for the delivery of health
services) which the secretary of health and human services determines
has a health manpower shortage and which is not reasonably
accessible to an adequately served area;

(B) a population group which the secretary determines
to have such a shortage; or

(C) a public or nonprofit private medical facility or
other facility which the secretary determines has such a shortage as
delineated in 42 United States Code, §254(e)(a)(1).

(6) Medically underserved area (MUA)—An area or pop-
ulation group designated by the USDHHS as an area with a shortage
of personal health services. Also includes an area defined by rule
adopted by the Texas Board of Health that is based on demographics
specific to this state, geographic factors that affect access to health
care, and environmental health factors.

(7) Physician Assistant—A person who is licensed as a
physician assistant by the Texas State Board of Physician Assistant
Examiners.
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(8) Physician’s orders—The instructions of a physician for (C) specify which acts require a particular level of
the care of an individual patient. training or licensure and under what circumstances they are to be

(9) Protocols—Delegated written authorization to initiate performed;

medical aspects of patient care including authorizing a physician (D) state specific requirements which are to be fol-
assistant or advanced practice nurse to carry out or sign prescriptidoawed by persons acting under same in performing particular func-
drug orders pursuant to the Medical Practice Act, Texas Civil Statutegjons;

Article 4495b, §3.06(d)(5) and (6) and 8193.6 of this title (relating (E) specify any experience, training, and/or education

to the Delegation of the Carrying Out or Signing of Prescription . i
Drug Orders to Physician Assistants and Advanced Practice Nursesr)PTqUIrementS for those persons who shall perform such orders;

The protocols must be agreed upon and signed by the physician, (F) establish a method for initial and continuing eval-
the physician assistant and/or advanced practice nurse, reviewed auadtion of the competence of those authorized to perform same;
signed at least annually, maintained on site, and must contain a list of (G) provide for a method of maintaining a written
the types or categories of dangerous drugs available for prescription P . ) 9
= Ih i ! . récord of those persons authorized to perform same;
limitations on the number of dosage units and refills permitted,
and instructions to be given the patient for follow-up monitoring (H) specify the scope of supervision required for
or contain a list of the types or categories of dangerous drugperformance of same, for example, immediate supervision of a
that may not be prescribed. Protocols shall be defined to promotphysician;
the exercise OT _profess_lonal judgment by th? advanced practice (I) setforth any specialized circumstances under which
nurse and physician assistant commensurate with their education and . f : : . X

. iciarperson performing same is to immediately communicate with the
experience. The protocols used by a reasonable and prudent physicig lient's physician concerning the patient's condition:
exercising sound medical judgment need not describe the exact steBg1 phy 9 P ’

that an advanced practice nurse or a physician assistant must take (J) state limitations on setting, if any, in which the plan
with respect to each specific condition, disease, or symptom. is to be performed,;
(10) Site serving a medically underserved population—-A (K) specify patient record-keeping requirements which

site located in a medically underserved area; a site located in a healtthall, at a minimum, provide for accurate and detailed information
manpower shortage area; a rural health clinic designated under Publiegarding each patient visit; personnel involved in treatment and eval-
Law 95-210, the Rural Health Clinic Services Act of 1977; a public uation on each visit; drugs, or medications administered, prescribed
health clinic or a family planning clinic operating under contract with or provided; and such other information which is routinely noted on
the Texas Department of Human Services or the Texas Department phtient charts and files by physicians in their offices; and

Health; a site located in an area in which there exists an insufficient (L) provide for a method of periodic review, which

number of physicians providing services to eligible clients of federal,Shall be at least annually, of such plan including the effective date of

state, or locally funded heaI'Fh care programs, as detgrmlned t_)y tq%itiaﬂon and the date of termination of the plan after which date the
Texas Department of Health; or a site that serves a disproportional Shvsici :
physician shall issue a new plan.

number of clients eligible to participate in federal, state, or locally

funded health care programs, as determined by the Texas Department (12) Standing medical orders—Orders, rules, regulations
of Health. or procedures prepared by a physician or approved by a physician

or the medical staff of an institution for patients which have been
rg?a<amined or evaluated by a physician and which are used as a guide
desi ; ) . i, . in preparation for and carrying out medical or surgical procedures or
esigned for a patient population with specific diseases, dlsorder%, h Th d | lati d hori d
health problems, or sets of symptoms. Such written instructions, or- oth. These orders, rules, regulations or procedures are authority an

’ ; '~ direction for the performance for certain prescribed acts for patients

ders, rules, regulations or procedures shall delineate under what sgt horized distinauished f if d ;
of conditions and circumstances action should be instituted Thes% authorized persons as distinguished from specific orders written
) r a particular patient.

instructions, orders, rules, regulations or procedures are to provide
authority for and a plan for use with patients presenting themselves (13) Submit - The term used to indicate that a completed
prior to being examined or evaluated by a physician to assure thatem has been actually received and date-stamped by the Board along
such acts are carried out correctly and are distinct from specific orwith al required documentation and fees, if any.

ders written for a particular patient, and shall be limited in scope OfThis agency hereby certifies that the proposal has been re-

authority to be delegated as provided in §193.4 of this title (relating tq . vy ,
Scope of Standing Delegation Orders). As used in this chapter, stan?ﬂewed by I_egal counsel and found to be within the agency’s
egal authority to adopt.

ing delegation orders do not refer to treatment programs ordered by &
physician following examination or evaluation by a physician, nor toFiled with the Office of the Secretary of State on February 22,
established procedures for providing of care by personnel under dit999.
rect, personal supervision of a physician who is directly supervising].RD_9901071
or overseeing the delivery of medical or health care. Such standing

- . .Bruce A. Levy, M.D., J.D.
delegation orders should be developed and approved by the physician™ "~ ° )
who is responsible for the delivery of medical care covered by the=*ecutive Director _ _
orders. Such standing delegation orders, at a minimum, should: ~ Texas State Board of Medical Examiners
Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-7016

¢ ¢ ¢

(11) Standing delegation order—Written instructions, or-
ders, rules, regulations, or procedures prepared by a physician al

(A) include a written description of the method used
in developing and approving them and any revision thereof;

(B) be in writing, dated, and signed by the physician;
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Part XII.
aminers

Chapter 231.

Subchapter A. Definitions
22 TAC §231.1

Board of Vocational Nurse Ex-

Administration

Mary M. Strange, Executive Director, has determined that for
the first five year period the rule is in effect, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.

Mrs. Strange has also determined that for the first five years
the rule as proposed is in effect, the public benefits anticipated
as a result of enforcing the rule will be consistent definitions.
There will be no cost to small or large businesses and no fiscal

(Editor’s note: The text of the following section proposed for repealimpact to individuals.

will not be published. The section may be examined in the office
of the Board of Vocational Nurse Examiners or in the Texas Registe

€omments may be submitted to Mary M. Strange, Executive
birector, Board of Vocational Nurse Examiners, 333 Guadalupe,

office, Room 245, James Earl Rudder Building, 1019 Brazos Streeéuite 3.400. Austin. Texas 78701.

Austin.)

The Board of Vocational Nurse Examiners proposes to repeal
§231.1 relating to Definitions. On December 8, the Board
reviewed Chapter 231 relating to Administration as outlined in
the Board Rule Review Plan and determined that §231.1 be
repealed so the Board may adopt a new §231.1 for clarification
and to establish a numbering system for all definitions.

Mary M. Strange, Executive Director, has determined that for
the first five year period the repeal of this rule is in effect, there
will be no fiscal implication for state or local government as a
result of enforcing the rule.

Mrs. Strange has also determined that for the first five years the
repeal of this rule as is in effect, the public benefits anticipated
as a result of enforcing the rule will be consistent definitions.
There will be no cost to small or large businesses and no fiscal
impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The repeal is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this pro-
posal.

8§231.1. Definitions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1999.

TRD-9900948

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-8100

¢ ¢ ¢

The Board of Vocational Nurse Examiners proposes new §231.1
relating to Definitions. On December 8, the Board reviewed
Chapter 231 relating to Administration as outlined in the Board
Rule Review Plan and determined that new §231.1 be proposed
for clarification and to establish a numbering system for all
definitions.

The new rule is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.
§231.1. Definitions.

The following words and terms, when used throughout this part, shall
have the following meanings, unless the context clearly indicates
otherwise:

(1) Act - refers to the Vocational Nurse Act

(2) Active License - A license is considered active only
if the licensee has utilized their nursing knowledge, skills and/or
abilities within the immediate past five years preceding renewal and
met al other requirements for current licensure.

(3) Administrative Procedure Act - The Administrative
Procedure

(4) Agency - the Board of Vocational Nurse Examiners

(5 Applicant - a party making application for licensure.

(6) Application for Licensure - the process of making ap-
plication for licensure as a Licensed Vocational Nurse in accordance
with the provisions of the Act.

(7) Board - the Board of Vocational Nurse Examiners

(8) Board Member - a person gppointed by the Governor
and confirmed by the State Senate to serve on the Board of Vocational
Nurse Examiners.

(9) Complete Application - an application that has been
received with fees, correctly completed and has al required docu-
ments.

(10) Current License - alicense that reflects a date which
has not expired.

(11) Delinquent Licensee - an individual holding alicense
to practice vocationa nursing, whose license has expired for nonpay-
ment of renewal fees, and whose license has not been suspended or
revoked by disciplinary action.

(12) Direct Supervision - Reguires the vocationa nurse
holding atemporary permit to work under the direction of a Licensed
Vocational Nurse, Registered Nurse, or licensed Physician who is
physically present on the same unit and is readily available to provide
immediate consultation and assistance.

(13) Division - One of the administrative units within the
jurisdiction of the agency.
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(14) Endorsement - process of recognition of and sub-
sequent granting of licensure to an applicant who meets all Texas
reguirements and holds a valid license to practice vocational/practi-
cal nursing in another state, District of Columbia, or territory of the
United States.

(15) Hardship - a dircumstance which results in failure to
meet board requirements for examination due to natural disaster, per-
sond illness, injury, or medical emergency of self or immediate fam-
ily, death in immediate family or other extraordinary circumstances.

(16) Legitimate Excuse - a written statement meeting
specified hardship criteria.

(17) License - a document issued evidencing the person
has fulfilled requirements as stated in the Vocational Nurse Act.

(18) Licensee - An individua whose license to practice
vocational nursing is current and in force, and has not been suspended
or revoked by disciplinary action of the board.

(19) Licensed Vocational Nurse - aperson who is licensed
under this Act by the Board of Vocational Nurse Examiners.

(20) Licensing - the agency process respecting the grant-
ing, denid, renewal, revocation or suspension of alicense.

(21) National Council Licensure Examination for Practi-
ca Nurses (NCLEX-PN) - The practical/vocationa nurse licensure
examination developed by the National Council of State Boards of
Nursing, Inc., and used for licensure by those jurisdictions whose
boards of nursing are National Council members.

(22) Nursing or Nursing Services - d@tending or caring for
a person’s illness or hedth for compensation.

(23) Peer Review - the process of evaluating the qualifi-
cations of the vocationa nurse, evaluating the appropriateness and
quality of vocational nursing services rendered within the scope of
vocational nursing practice, merits of complaint against the vocational
nurse and the efficacy of the complaint.

(24) Person - any individual, partnership, corporation, as-
sociation, governmental subdivision, or public or private organization
of any character other than an agency.

(25) Petitioner - any party making a formal written
supplication or request to the board.

(26) Practical Nurse or Licensed Practical Nurse - the
title used in some other states for nurses with licensure reguirements
similar to those for Licensed Vocationa Nurses in this State.

(27) Register - the Texas Register

(28) Rule - any agency statement of general applicability
that implements, interprets, or prescribes law or policy, or describes
the procedure or practice requirements of an agency. The term
includes the amendment or repea of a prior rule but does not include
statements concerning only the interna management or organization
of any agency and not affecting private rights or procedures. The
definition includes substantive regulations.

(29) Vocational Nursing or Vocational Nursing Services
- nursing services that generally require experience and education
in biological, physical or social sciences sufficient to qualify for
licensure as a Licensed Vocational Nurse.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1999.

TRD-9900949

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 305-8100

¢ ¢ +
Subchapter B. General Practice and Procedure

22 TAC §8231.15, 231.30, 231.35, 231.37, 231.38, 231.48,

231.49

The Board of Vocational Nurse Examiners proposes amend-
ments to §8231.15, 231.30, 231.35, 231.37, 231.38, 231.48
and 231.49. On December 8, the Board reviewed Chapter 231
relating to Administration as outlined in the Board Rule Review
Plan and determined that these rules be amended for clarifica-
tion, consistency and reflect changes that have been made in
other rules and laws.

Mary M. Strange, Executive Director, has determined that for
the first five year period the rules as proposed are in effect,
there will be no fiscal implication for state or local government
as a result of enforcing the rule.

Mrs. Strange has also determined that for the first five years the
rules as proposed are in effect, the public benefits anticipated
as a result of enforcing the rule will be that the rules are
reflective of current law. Also, §231.49 will eliminate delays for
many individuals who overpay when renewing their licenses or
requested endorsement to other states. Many overpayments
are in an amount of $5 to $10. Most people request that
we keep the overpayment rather than delay them getting their
license or endorsement information. However, at this time we
are required to send the money back and this can cause a delay
of one to two weeks. There will be no cost to small or large
businesses. The fiscal impact to individuals will be to those
who overpay and do not request a return of said overpayment.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendment is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.

8§231.15. Functions of the Board.
The Board is authorized to:

(2)-(5) (No change.)

(6) deny or withdraw approvalfaa program for failure to
meet requirements;

(7)-(14) (No change.)
§231.30. Order of Business.

(@) The order of business at all regular and special meetings

of the Board will, when practicable, be as follows:
(1)-(2) (No change.)
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(3) Report of Director of Education [Reperts of Commit- This agency hereby certifies that the proposal has been re-
tees). viewed by legal counsel and found to be within the agency’s

(4) Special Presentations [R of E ves ] legal authority to adopt.
(5) Unfinished Business [R of Di of E Filed with the Office of the Secretary of State on February 12,

tion]. 1999.
. . . TRD-9900950
(6) Report of Executive Director [Special Reperts). Mary M. Strange, RN, BSN, CNA
(7) New Business [Unfinished Business|. Executive Director
(8) Adjournment [New Business]. Board of Vocational Nurse Examiners
] Earliest possible date of adoption: April 4, 1999
[(9) Adiournment] For further information, please call: (512) 305-8100

(b) (No change.)
§231.35. Seal of the Board. 22 TAC 8231.21

The seal of the Board shall be an embossed circular seal 1-7/8 inchgsditor's note: The text of the following section proposed for repeal
in diameter, consisting of two concentric circles. The inner circlew;j| not be published. The section may be examined in the offices
shall be 1-3/16 inches in diameter and shall contain taeSeal  of the Board of Vocational Nurse Examiners or in the Texas Register

[great seal of the State] of Texas. The outer circle shall contain the office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
wording "Texas Board of Vocational Nurse Examiners. Austin.)

¢ ¢ ¢

§231.37. Director of Education. The Board of Vocational Nurse Examiners proposes to repeal

The Director of Education shall be a Licensed Vocational Nurse 0r§23}3'21 drelati_ng tg (I:Erllection Z%fl Ohl‘icgrs. 28 I?e_cemper 8,
a Registered Nurse currently licensed in this state, who shall havie Board reviewed Chapter 231 relating to Administration as
tlined in the Board Rule Review Plan and determined that

had at least five years experience in teaching nursing in an approv L

school of nursingyor an appproved program ing\]/ocationgal nursinzr.) Th&231.21 be repealed because it is obsolete.

duties shall be to visit and inspect all schools of vocational nursing tiMary M. Strange, Executive Director, has determined that for
determine whether the minimum requirements for vocational nursinghe first five year period the repeal of this rule is in effect, there
programs are being met. The Director of Education shall complywill be no fiscal implication for state or local government as a
with working conditions set for State employees in the generakesult of enforcing the rule.

provisions of Article X [\4] of the Appropriations Act. The Director

of Education is directly responsible to the Executive Director. Mrs. Strange has also determined that for the first five years the

_ _ ) _ repeal of this rule as is in effect, the public benefits anticipated
§231.38. Associate Director (Directors) of Education. as a result of enforcing the rule will be consistent and current
drules. There will be no cost to small or large businesses and

The Associate Director (Directors) of Education shall be a License ; - S
Jo fiscal impact to individuals.

Vocational Nurse or a Registered Nurse currently licensed in thi
State, who shall have had at least five years experience in teachi@mments may be submitted to Mary M. Strange, Executive
nursing in an approved school of nursing or an approved program iirector, Board of Vocational Nurse Examiners, 333 Guadalupe,
vocational nursing. The Associate Director of Education shall complySuite 3-400, Austin, Texas 78701.

with provisions of Article X [V] of the Appropriations Act. The repeal is proposed under Texas Civil Statutes, Article

§231.48. Bylaws. 4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
(1) The name shall be the "Board of Vocational Nurse of the law.

Examiners”, House Bill 47, Chapter 118, Acts 52nd Legislature, 19530 other statute, article or code will be affected by this proposal.
(2) The purposes of the Board shall lme t §231.21. Election of Officers

(A)-(9) (No change.) This agency hereby certifies that the proposal has been re-

(K) [te] provide for examination of graduates of ap- Viewed by I_egal counsel and found to be within the agency’s
proved schools; legal authority to adopt.

(L) [m] examine and approve credentials of app”cants Filed with the Office of the Secretary of State on February 12,
for endorsement; 1999.

(@) Article I, Title and Purposes

(M) [te] renew biennially the licenses of persons TRD-8900951
licensed under the Vocational Nurse Act; Mary M. Strange, RN, BSN, CNA

Executive Director
(N)-(0)  (No change.) Board of Vocational Nurse Examiners

(b)-(c) (No change.) Earliest possible date of adoption: April 4, 1999
§231.49. Overpayment. For further information, please call: (512) 305-8100
Overpayment, in amount not to exceetD§$4], for sales, charges, ¢ ¢ ¢
and fees, will not be automatically returned. Subchapter C Board Rules
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22 TAC §231.64

The Board of Vocational Nurse Examiners proposes an amend-
ment to 8231.64 relating to Petition Decision By Board. On
December 8, the Board reviewed Chapter 231 relating to Ad-
ministration as outlined in the Board Rule Review Plan and de-
termined that §231.64 be amended as the reference to §231.62
is evidently a typographical error. It should read §231.63.

Mary M. Strange, Executive Director, has determined that for
the first five year period this rule is in effect, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.

Mrs. Strange has also determined that for the first five years
the amendment of this rule is in effect, the public benefits
anticipated as a result of enforcing the rule will be a correct
reference in the rule There will be no cost to small or large
businesses and no fiscal impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendment is proposed under Texas Civil Statutes, Article
4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.
§231.64. Petition Decision by Board.

no fiscal implication for state or local government as a result of
enforcing the rules.

Mrs. Strange has also determined that for the first five years
the amendment of these rules is in effect, the public benefits
anticipated as a result of enforcing the rules will be a correct,
and consistent rules. There will be no cost to small or large
businesses and no fiscal impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and reg-
ulations as may be necessary to carry in effect the purposes of
the law.

No other statute, article or code will be affected by this proposal.

§235.4. Applicants for Relicensure by Examination.
(@ (No change.)

(b) Applicants will be allowed three opportunitiesrfthe
licensng examination; one initial and two reexaminations [to take
the examination] within one year of first time scheduled.

(c) (No change.)

§235.6. Applications for Licensure by Endorsement.
An applicant for licensure in Texas by endorsement shall:

(1)-(6) (No change.)

Within 60 days after submission of a petition requesting the adoption

of a rule the agency either shall deny the petition in writing stating

(7) show employment in the nursing profession within the

its reasons for the denial, or shall initiate rulemaking proceedings irPast fire [feur] years or evidence of a completed refresher course or

accordance with 331.63 [§231.62] of this title (relating to Rition
for Adoption of Rules [A-deptien; Amendment; or Repeal of Ruled])
and by law.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1999.

TRD-9900952

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 305-8100

¢ ¢ ¢

Chapter 235. Licensing

Subchapter A. Application for Licensure
22 TAC §§235.4, 235.6, 235.11, 235.17, 235.19

The Board of Vocational Nurse Examiners proposes amend-
ments to §8235.4, 235.6, 235.11, 235.17, and 235.19 relating to
Application for Licensure. On December 8, the Board reviewed
Chapter 235 relating to Licensing as outlined in the Board Rule
Review Plan and determined that these rules be amended for
clarification, consistency and compliance with law.

Mary M. Strange, Executive Director, has determined that for
the first five year period the rules are in effect, there will be

completion of supervised employment for a specified period and a
copy of the job description;

(8)-(10) (No change.)
§235.11. Policies Concerning Professional Graduates.
Graduates of a professional nursing program will be eligible to take
the examination for vocational nurse licensure once the graduate
has unsuccessfully taken the registered nurse licensure examination
approved [administered] by the Board of Nurse Examiners. The
professional nurse graduate will be allowed three opportunities for the
licensing examination within one year of the applicant’s first failure
of the registered nurse licensure examination.
§235.17. Temporary Permits.

(@) Graduates of approved vocational nursing programs in

this state, another state, or the District of Columbia.

(1) (No change.)

(2) A permit will not be issued to an applicant who has

previously failed an examinationpgroved [administered] by the
Board or by another state.

(3)-(4) (No change.)
(b) (No change.)
(c) Endorsement Applicants.

(1) Temporary permits shall be issued to endorsement
applicants who meet licensure requirements and:

(A)-(B) (No change.)

(C) hold active and current license to practicaca
tional/practical nursing in another state;
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(D)-(E) (No change.)
(2) (No change.)
(d) (No change.)
§235.19. Licensure of Persons with Criminal Convictions.
(@) Exam Applicants
(1)-(2) (No change.)

ulations as may be necessary to carry in effect the purposes of
the law.

No other statute, article or code will be affected by this proposal.

§235.43. Application for Renewal of License.

An application for renewal of license shall be mailed biennially at
least 30 days prior to expiration date to every currently licensed
vocational nurse at the last known addredsinidefault of a Texas
Guaranteed Student Loan (71st Legislature) the Board must receive

(3) If the conviction involved is a felony that relates to the 3 release Ietter before a renewa application can be issued.

duties and responsibilities of a licensed vocational nurse, applicant

may [shall] be disqualified from obtaining licensure as a licensed3235.45. Duplicate License or Temporary Permit.

vocational nurse.
(b) Endorsement Applicants
(1) (No change.)

(2) If the conviction involved is a felony that relates to the
duties and responsibilities of a licensed vocational nurse, applica

may [shalt] be denied licensure as a licensed vocational nurse.
(3) (No change.)
(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1999.

TRD-9900953

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 305-8100

¢ ¢ +
Subchapter D. Issuance of Licenses

22 TAC 88235.43, 235.45, 235.46

The Board of Vocational Nurse Examiners proposes amend-
ments to §8235.43, 235.45 and 235.46 relating to Issuance of
Licenses. On December 8, the Board reviewed Chapter 235
relating to Licensing as outlined in the Board Rule Review Plan
and determined that these rules be amended for clarification,
consistency and compliance with law.

Mary M. Strange, Executive Director, has determined that for
the first five year period the rules are in effect, there will be
no fiscal implication for state or local government as a result of
enforcing the rules.

Mrs. Strange has also determined that for the first five years
the amendment of these rules is in effect, the public benefits
anticipated as a result of enforcing the rules will be a correct,
and consistent rules. There will be no cost to small or large
businesses and no fiscal impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 4528c, Section 5(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and reg-

A duplicate license or temporary permit to replace any license or
temporary permit lost, destroyed or mutilated, may be issued, subject
to the rules of the Board. A licensee or applicant requesting a
duplicate license or temporary permit under this rule will, if possible,
surrender to the Board any remaining portions of the original license

elg temporary permit. The individual shall file with the request, a

sworn affidavit setting out the reasons fesuance of a duplicate
license or temporary permit. [the request so that the Board wil
reflect the reason for the issuance of a duplicate license or temporary
permit:] Duplicate licenses will reflect the original license number of
the licensee. Temporary permits will reflect the original expiration
date.

§235.46. Notification of Change of Name or Address.

A sworn affidavit, marriage license, divorce decree, or legal court
order setting out change of name will be submitted to the Board by
the licensee, as appropriate. A fee is required for a name change and
an additional fee for a duplicate license or temporary permit reflecting
the change. If the change occurs at the time of renewal there will
be no additional charge other than the renewal fee. Notification of
change of address shall be submittadvriting to the Board by each
licensee within 10 days of change. There will be no additional charge
for updating address information. However, a new license will not
be issued for an address change only.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on February 12,
1999.

TRD-9900954

Mary M. Strange, RN, BSN, CNA

Executive Director

Board of Vocational Nurse Examiners

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 305-8100

¢ ¢ ¢
Part XXXVIIl. Texas Midwifery Board
Chapter 831. Midwifery

The Texas Midwifery Board (board) proposes new 88831.1-
831.3, 831.7, 831.51, 831.111, 831.121, 831.131, and 831.141
concerning the regulation of midwives. The sections cover
introduction; definitions; the Midwifery Board; petition for the
adoption of a rule; midwifery practice standards and principles;
eye prophylaxis; newborn screening; informed choice and
disclosure statement; and the provision of support services.

The board is authorized by the Texas Midwifery Act (the Act),
Texas Civil Statutes, Article 4512i, 88A(b), to adopt rules con-
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cerning documentation of midwives; standards for approval of
midwifery education courses, instructors, and facilities; stan-
dards for midwifery practice; basic and continuing midwifery
education requirements; reporting and processing complaints;
disciplinary procedures; procedures for reciprocity for initial doc-
umentation; and any additional rules necessary to implement
any duty imposed on the board by the Act, subject to the ap-
proval of the Texas Board of Health. Effective December 1,
1998, the Midwifery Program and the Midwifery Board were ad-
ministratively transferred from the Texas Department of Health
(department), Women’s Health Division, to the Professional Li-
censing and Certification Division of the department. The rules
are currently located in 25 Texas Administrative Code (TAC),
and the department proposes the repeal of 25 TAC §837.171-
37.174, 37.176-37.177, 37.179, 37.181-37.185 in order that the
new sections may be proposed by the Texas Midwifery Board,
which will be listed as an independent board under 22 TAC. The
repeals can be found in this same issue of the Texas Register
in the Proposed Rules section.

Bernie Underwood, C.PA., Chief of Staff, Associateship for
Health Care Quality and Standards, has determined that for
the first five-year period the sections are in effect there will be
no fiscal implications to state or local government as a result
of enforcing or administering the sections as proposed. There
are no anticipated costs to persons who are required to comply
with the sections as proposed.

Ms. Underwood has also determined that for each of the
first five years the sections are in effect, the public benefit
anticipated as a result of enforcing or administering the sections
is enhancement of the board’s ability to protect the public
through standardization of and improvement in the quality of
midwifery practice. There will be no effect on small businesses.
There will be no impact on local employment.

Comments on the proposal may be submitted to Yvonne Fein-
leib, Midwifery Program Coordinator, Professional Licensing and
Certification Division, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756-3189, telephone (512) 834-
4523. Comments will be accepted for 30 days following publi-
cation of this proposal in the Texas Register.

Subchapter A. The Board
22 TAC §8831.1-831.3, 831.7

The new sections are proposed under Texas Civil Statutes,
Article 4512i, 88A(b), which authorizes the board to adopt rules,
subject to the approval of the Texas Board of Health, necessary
for the documentation and regulation of Texas midwives.

The new sections affect the Texas Midwifery Act, Texas Civil
Statutes, Article 45.

8831.1. Introduction.

(8 Purpose. This chapter implements the applicable provi-
sions of the Texas Midwifery Act, Texas Civil Statutes, Article 4512i,
relating to the practice and regulation of direct entry midwifery in
Texas.

(b) Congruction. These sections cover definitions; the Mid-
wifery Board; the petition for the adoption of a rule; annua doc-
umentation; education; midwifery practice standards and principles;
the administration of oxygen; eye prophylaxis, newborn screening;
the informed choice and disclosure satement; the provision of sup-
port services; and complaint review.

§831.2.

Definitions.

The following words and terms when used in these sections shall have
the following meaning unless the context clearly indicates otherwise:

(1) Act - The Texas Midwifery Act, Texas Civil Statutes,
Article 4512i.

(20 Appropriate hedth care facility - The Department of
Health, a local health department, a public health district, a local
health unit or a physician’s office where specified tests can be
administered and read, and where other medical/clinical procedures
normally take place.

(3) Approved midwifery education courses - The basic
midwifery education courses approved by the Midwifery Board.

(4) Board - The Texas Board of Health.

(5) Certified nurse-midwife - A registered nurse licensed
in Texas, recognized by the Board of Nurse Examiners as an advanced
nurse practitioner, and certified by the American College of Nurse-
Midwives.

(6) Code - Texas Hedth and Safety Code.
(7) Commissioner - The Commissioner of Health.
(8) Department - the Texas Department of Health.

(9) Documentation - The annual process of documenting
midwives under the Texas Midwifery Act.

(10) Hedth authority - A physician who administers state
and local laws regulating public heath under the Health and Safety
Code, Chapter 121, Subchapter B.

(11) Local hedlth department - A department of health
created by the governing body of a municipality or county under the
Hedth and Safety Code, Chapter 121, Subchapter D.

(12) Locad hedth unit - A division of a municipdity or
county government that provides limited public health services as
provided by the Health and Safety Code, §121.004.

(13) Midwife - A person who practices midwifery under
the Texas Midwifery Act and has met the requirements and standards
of the Midwifery Board in these sections.

(14) Midwifery - The practice by a midwife of giving the
necessary supervision, care, and advise to a woman during normal
pregnancy, labor and the postpartum period; conducting a normal
ddivery of a child; and providing newborn care.

(15) Midwifery Board - The Midwifery Board appointed
by the Texas Board of Health.

(16) Newborn care - The care of a child for the first six
weeks of the child's life.

(17) Norma childbirth - The labor and delivery at
or close to term (37 up to 42 weeks) of a pregnant woman
whose assessment reveals no abnormality or signs or symptoms of
complications.

(18) Physician - aphysician licensed to practice medicine
in Texas by the Board of Medical Examiners.

(19) Pogtpartum care - The care of a woman for the first
six weeks after the woman has given birth.

(20) Program - The department’s midwifery program.

(21) Public hedth digtrict - A district created under the
Health and Safety Code, Chapter 121, Subchapter E.
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(22) Standing delegation orders - Written instructions,
orders, rules, regulations or procedures prepared by a physician

(7) Compensatory per diem. Each Midwifery Board
member is entitled to receive compensatory per diem in the amount

and designated for a patient population, and delineating under what

of $50 for each Midwifery Board meeting, or subcommittee meeting

set of conditions and circumstances actions should be instituted, as

attended. In addition, each Midwifery Board member is entitled

described in the rules of the Texas Board of Medical Examiners in

to receive regular per diem and travel allowances as authorized for

Chapter 193 of this title (relating to standing delegation orders).
§831.3.

(@ Membership. Members are appointed by the Texas Board
of Health (board) in accordance with the composition specified by
the Texas Midwifery Act. A record of attendance shall be kept at
each meeting. If a member misses two consecutive meetings, written
notice shall be given to the member. A third consecutive absence
from aregularly scheduled meeting shall be grounds for membership
termination by the board.

(b) Officers. Midwifery Board officers shall consist of
a chairperson from one of the public interest members and vice-
chairperson from any of the other members. The officers are selected
at the Midwifery Board' sfirgt regular meeting, and thereafter as terms
expire or vacancies are otherwise created. Officers shall serve two-
year terms and shall be digible for re-election for one additional
term. The chairperson shall be the presiding officer of the Midwifery
Board. The vice-chairperson shall assume the authority and duties of
the chairperson in his’lher absence.

Midwifery Board.

(c) Terms of office. The members of the Midwifery Board
serve for staggered terms of six consecutive years, with the terms of
three members expiring on January 31st of each odd humbered year.

(d) Mestings.

(1) Frequency. The Midwifery Board shall meet at least
semi-annually and at other times when called by the Midwifery Board
or the Board. Notice of the time, date, place and purpose of regular
meeting shall be provided to the members by mail or by telephone
or both, at least seven days in advance of each meseting.

(2) Quorum. A maority of the Midwifery Board’'s
members constitutes a quorum for the transaction of business at
any meeting. A majority is defined as more than one- half of the

state employees in accordance with the rate established in the current
general appropriations act.

(8) Texas Open Mesetings Act. All meetings of the
Midwifery Board shall be announced and conducted in accordance
with the Texas Open Mestings Act, Government Code, Chapter 551.

§831.7. Petition for the Adoption of a Rule.

(8 Purpose. The purpose of this section is to deineate
the procedures of the board for the submission, consideration, and
disposition of a petition to the board to adopt a rule.

(b) Submission of the petition.
(1) Any person may petition the board to adopt a rule.

(2) The petition shall be in writing; contain the peti-
tioner’s name, address, and organization, if any; and describe the rule
and the reason for it; however, if the program coordinator determines
that further information is necessary to assist the board in reaching
a decision, the program coordinator may require that the petitioner
resubmit the petition and that it contain:

(A) abrief explanation of the proposed rule;

(B) the text of the proposed rule prepared in a manner
to indicate the words to be added or deleted from the current text, if

any,

(C) a datement of the statutory or other authority
under which the rule is to be promulgated; and

(D) the public benefits anticipated as a result of
adopting the rule or the anticipated injury or inequity which could
result from the failure to adopt the proposed rule.

(3) The program coordinator may refuse to accept a
petition which does not contain the information in paragraph (2)

membership. The Midwifery Board may act only by majority vote

of this subsection or the information in paragraph (2)(A)-(D) of

of its members present and voting. Each member shall be entitled to

this subsection if the program coordinator determines that the latter

one vote. Proxy votes shall not be alowed.

(3) Subcommittees. The subcommittees of the Midwifery
Board shall be appointed from the membership by the chairperson

information is necessary.

(4) The petition shall be mailed or delivered to the
Midwifery Board, Texas Department of Health, 1100 West 49th

with such powers and responsibilities as shall be delegated to them

Street, Austin, Texas 78756.

by the chairperson.

(4) Parliamentary procedure. Parliamentary procedures
for dl Midwifery Board or subcommittee meetings shall be conducted
in accordance with the latest edition of Robert’'s Rules of Order,
except that the chairperson may vote on any actions as any other
member. In case of atie vote, the chairperson’s vote will be the tie
breaker.

(5 Minutes. Minutes of all Midwifery Board meetings
shall be prepared and transmitted to the members for their review
prior to subsequent mestings.

(6) Public participation. All requests from the public to
participate in Midwifery Board meetings shall be submitted to the
chairperson. He or she may approve participation and may limit,
as necessary, the time for each participant to address the Midwifery
Board. Written comments are encouraged, and may be submitted to
the Midwifery Board for its consideration.

(c) Consideration and disposition of the petition.

(1) Except as otherwise provided in subsection (d) of this
section, the program coordinator shall submit an accepted petition to
the board for its consideration and disposition.

(2) Within 60 days dfter receipt of an accepted petition,
the board shall deny the petition or ingtitute rule-making procedure
in accordance with the Administrative Procedure Act, Government
Code, Chapter 2001, Subchapter B. The board may deny parts of
the petition and/or institute rulemaking procedures on parts of the
petition.

(3) _If the board denies the petition, the program coordi-
nator shall give the petitioner written notice of the board's denid,
including the board’s reasons for the denial.

(4) If the board initiates rulemaking procedures, the
version of the rule which the board proposes may differ from the
version proposed by the petitioner.

PROPOSED RULES March 5, 1999 24 TexReg 1541



(d) Subsequent petitions to adopt the same or similar rule.

through apprenticeship or within an ingtitution. Care as defined by

All initial accepted petitions for the adoption of a rule shall be

the Midwifery Board of the Texas Department of Health (department)

presented to and decided by the board in accordance with the

includes antepartum, intrapartum, postpartum, and newborn services.

provisions of subsections (b) and (c) of this section. The program

The midwife is committed to maintain a high standard of professional

coordinator may refuse to forward to the board for consideration any

care, to participate in continuing education, and to promote the

subsequent petition for the adoption of the same or a similar rule

concepts of high quality and safe practice among al Texas midwives.

submitted within six months after the date of the initia petition.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900957

Edna Dougherty

Chair

Texas Midwifery Board

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 458-7236

¢ ¢ ¢

Subchapter D. Practice of Midwifery
22 TAC §8831.51, 831.111, 831.121, 831.131, 831.141

The new sections are proposed under Texas Civil Statutes,
Article 4512i, 88A(b), which authorizes the board to adopt rules,
subject to the approval of the Texas Board of Health, necessary
for the documentation and regulation of Texas midwives.

The new sections affect the Texas Midwifery Act, Texas Civil
Statutes, Article 45.

§831.51.
(8 Standards for the Practice of Midwifery in Texas.

(1) Midwifery care is provided by qualified midwives as
defined by the Texas Midwifery Act, Texas Civil Statutes, Article
4512i.

Midwifery Practice Sandards and Principles.

(20 Midwifery care supports individual rights and self-
determination within the boundaries of safety.

(3) Midwifery care is based upon the knowledge, skill,
and judgment that foster the delivery of safe and competent care to
mother and newborn, giving the newborn the opportunity for a good
beginning.

(4 Midwifery care is provided in accordance with
established minimal standards which promote safe and competent
care. The midwife implements these standards through adherence to
the principles for the practice of midwifery in Texas as detailed in
subsection (b) of this section.

(5 Midwifery care is provided in a safe environment.

(6) Midwifery care utilizes the community health care
and social system to meet medical, psychosocia, economic and
cultural or family needs.

(7) Midwifery care is documented in complete, legible
health records.

(8) Midwifery care includes an ongoing process of
evaluation and quality assurance.

(b) Principles. Midwifery practice is based upon the
acquisition of clinical skills necessary for the care of essentially
normal pregnant women and newborns. These skills may be obtained

(1) Quadlifications for midwives in Texas. The midwife:

(A) is documented through the Texas Department of
Hedth, Midwifery Program;

(B) has attended an approved mandatory basic mid-
wifery education course or has been exempted from this requirement
prior to January 1, 1994;

© shows evidence of continuing competency
through an ongoing process of continuing education; and

(D) _is in compliance with the legal requirements of
Texas while practicing in the state.

(2) Clientsrights. The midwife:

(A) provides clients with a description of the scope
of midwifery practice, both in written and oral form, which includes
but is not limited to her/his:

(i) midwifery experience;
(i) limitations of practice;
(iii) date of expiration of documentation;

(iv) date of expiration of cardiopulmonary resusci-
tation certification;

(v) _compliance with continuing education;

(vi) _compliance with the standards of practice of
midwifery in Texas as adopted in rule by the Texas Department of
Hedlth;

(vii) compliance with the client’s individua rights
relative to this paragraph;

(ix) _procedures regarding newborn blood screen-

medical consultation arrangements;

ing;

(X) practice for ophthalmia neonatorum prevention;

and

(xi) adelineation of the prohibited acts as detailed
by the Midwifery Act of 1993.

(B) provides information regarding the dient’s rights
as follows. The client has the right:

(i) prior to the administration of any drug or natural
remedy to herself or her infant, to be informed by the midwife caring
for her of the reason for such administration, al potentia direct or
indirect effects, and dl risks or hazards to herself or her unborn or
newborn infant which may result from the use of the drug or remedy;

(i) to be accompanied during the stress of labor
and birth by someone she cares for, and to whom she looks for
emotional comfort and encouragement;

(iii) to be informed of any known or suspected
condition which may cause her or her baby difficulty or problems.
She has the right to care by a physician or other licensed health care
professiona operating under physician supervision for conditions or
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problems which are outside the scope of practice of the midwife. The
client has the right to timely referral in such situations;

(iv) to beinformed of the name and qualifications
of al individuals participating in her care;

(v) to have access to and receive copies upon
request of her and her baby's midwifery records which will be

(1V) ddivery of alarge infant weighing greater
than or equal to 10 pounds or 4500 grams that resulted in trauma to
the infant;

(V) neonatd (first month of life) death;

(VI)  severe postpartum hemorrhage (non-
traumatic) requiring transfusion;

complete, accurate and legible; and

(vi) of sdf-determination to decline or continue

(Vi

three or more consecutive spontaneous

abortions,

care upon the midwife's recommendation. The client’s decision to
exercise this right will be made in writing. The midwife will retain a
copy of this document to demonstrate compliance with this section.

(3) Criteria for safe and competent care. The midwife:

(A) provides care only to clients determined to be

(Vi1

(IX) _mother or current conception’s father hav-
ing had a previous infant or fetus with a known or suspected genetic
or familial disorder. (Refer to subsection 9 of this section for sample
prenatal genetic screening questions which are from the American

suspicion for an incompetent cervix;

at low or normal risk, as defined in the following subparagraphs,

College of Obstetricians and Gynecologists (ACOG) Technical Bul-

of developing complications during pregnancy, childbirth, and the

letin #108.);

postpartum and neonatal periods;

(B) _ provides clients with information on other

(X) _mother or current conception’s father hav-
ing had a previous infant or fetus with a significant congenital

providers and services when reguested or when care required is not

anomaly;

within the scope of midwifery practice;

(C) practices in accordance with this section; and

(XI) pregnancy induced hypertension requiring
medication, medical supervision or hospitalization; pre-eclampsia; or

(D) will not knowingly accept nor thereafter maintain
responsibility for the prenatal, intrapartum, or postpartum care of a
woman or neonatal care of an infant who has or develops a high risk
condition or complication, except as detailed in clauses (i), (iv), (),
and (vi) of this subparagraph.

(i) _If on the initial assessment or subseguent
assessments, the midwife determines or suspects that the client has
any of the conditions or symptoms listed in clauses (ii) and (iii) of
this subparagraph, a consult by a physician who has current obstetric
knowledge or another licensed health care provider with current
obstetric knowledge operating under such a physician’s supervision
will be obtained in a timely manner. "Consultation" refers to a
particular client, not generalized advice affecting more than one
woman. The consultant is to evaluate the dient and then advise
the midwife whether to refer the client, co-manage the client with
specified medical supervision, or continue midwifery care. The
midwife will document the consultation in writing. |f reasonable
and documented atempts have been made to consult with a licensed
physician or other licensed health care provider operating under
physician supervision and the physician or other provider refuses to
see the client, then the midwife may continue to provide care to the
client after obtaining written informed consent that the client agreesto
such care and is aware that she has or may have a high-risk condition
which should be evaluated by a physician. If after the client has been
made aware that she has or may have a high-risk condition; and she
chooses to decline medical consultation, co-management, or referral,
then the midwife may continue to provide care for the client if she
signs a waiver of medical referral.

(i) The midwife will recommend consultation if
the client’s history concerning prior pregnancies or medica history
includes any of the following:

(1) preterm (less than 36 weeks) labor during
two or more previous pregnancies,

(1) preterm (less than 36 weeks) rupture of

membranes,

(I11)  delivery of an infant weighing less than 5
1/2 pounds or 2500 grams at term;

eclanpsig;

(XI1) gestational diabetes (diet controlled);

(X111 intrauterine fetal demise;

(XIV) shoulder dystocia that resulted in trauma
to the infant;

(XV) placenta previa at time of labor;

(XVI) placental abruption;
_ (XVIl) Rh or other blood group isoimmuniza-
tion;

(XVIII) inverted uterus,

(XIX) pelvic or genital tract anomaly;

(XX) cardiac disease;
(XXI)

(XXIl) rend disease, pydonephritis, recurrent
urinary tract infection, urinary calculi, or urinary tract anomaly;

(XXII)  cancer;

(XXIV)  vascular disease;
(XXV) any non A-Hepdtitis,

rheumatic fever;

(XXVI)  hepatic insufficiency;

(XXVII) thyroid disecase;

(XXVIII)  syphilis;

(XXIX) thrombophlehitis or thromboembolism;
(XXX) HIV positivity; or

(XXXI) any other history which poses arisk to

the mother or fetus as assessed by a midwife exercising ordinary skill
and education.

(iii) The midwife will recommend a consultation if
the client’s history or examination concerning her current pregnancy
includes any of the following:
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(1) _age 15 or under;

(1) exposure to a teratogen during current
pregnancy or six weeks prior to conception;

(I11)  drug, tobacco and/or alcohol abuse;
(1V) dgnificant psychological dysfunction;
(V) vaginal bleeding after twelve weeks,
(VI) dgnificant abdominal pain;

(VII) significantly decreased fetal movement;

(VI urinary tract infection or signs or symp-
toms of urinary tract infection unresponsive to natural remedies or in
association with temperature equal to or greater than 100.4 degrees

(XXX) gdlycosurig, equal to or greater than +1
on two visits (if unable to perform blood glucose screening for this

finding);

OXXX1)

(XXXI1) a@bnormal fetal growth pattern or uter-
ine discrepancy greater than four weeks on two visits unless assess-
ment by pal pation finds fetal growth appropriate for dates;

OXXXI11)

(XXXIV)  post-term pregnancy, egqua to or
greater than 42 and 0/7 weeks;

abnormal pap smear;

intrauterine growth retardation;

Farenheit;

(IX) elevated temperature equal to or greater
than 100.4 degrees Farenheit for more than 48 hours;

(X) chest pain and/or difficulty breathing;

(XI) signs or symptoms of thrombophlebitis or
thromboembolism;

(6]
(XI11)
(XIV) seizure disorder requiring treatment;
(XV) asthma requiring treatment;

persistent, severe headaches;

visua disturbances;

(XXXV) possible preterm (less than 36 weeks)
labor;

(XXXVI) dgnificant maternal trauma;

(XXXVII)  hyperemesis gravidarum;

(XXXVIII)  polyhydramnios or ogliohydram-
nios,

(XXXIX)  vaginitis other than smple, non-

recurrent monilia;

(XL)  hepatitis, chronic hepatic dysfunction, or
positive Hepatitis B surface antigen; or

(XLI)  any other medical or obstetric condition

or symptom which could adversely affect the mother or fetus, as
assessed by a midwife exercising ordinary skill and education.

(XV1) _pulmonary disease; (iv) If on any assessment, the midwife determines

(XVIl) gastrointestinal or colon disease requir- that the client has one or more of the following conditions, she

ing treatment; will consult, in a timely manner, with a licensed physician with
. current obstetric knowledge or another licensed health care provider

(XVI) _contracted pelvis; with current obstetric knowledge operating under such a physician’s

(XIX) hypertension, a diastolic blood pressure supervision and, upon his’her documented recommendation, transfer

of at least 90 mm Hg or systolic pressure of at least 140 mm Hg or

care of the client or otherwise follow his’her recommendation. |f

arise in the former of a least 15 mm Hg or in the latter of 30 mm

the midwife is unable to obtain a consult, in a timely manner, the

Hg. The blood pressures cited should be manifested on a least two

care of the client must be transferred to a licensed physician with

occasions six_hours or more apart;

(XX) severe edema of hands, face, or lower

extremities;
N (XXI)  severe varicosities of vulva or lower
extremities;
(XXI1) intrauterine fetal demiseg;
(XXI11)  non-vertex presentation after 36 weeks;

(XXIV) anemia (hemoglobin equal to or less
than 10 g/dl or hematocrit equal to or less than 30%) not corrected

by iron therapy;

(XXV) active genita herpes a the time of

delivery;

(XXVI) gonorrhea, chlamydia, HPV, or pelvic

current obstetric knowledge or another licensed health care provider
with current obstetric knowledge operating under such a physician’s

supervision:

(1) higtory of incompetent cervix;

(1) history of gestational diabetes in a prior
pregnancy requiring insulin therapy;

11 history of autoimmune disease; e.g., Sys-
temic lupus erythematosus;

(1V) diabetes mellitus or gestational diabetes
during current pregnancy;

(V) history of prior C-section or uterine surgery;

(&) _The department agrees with the cur-

rent obstetric practice of encouraging vaginal birth after C-section
(VBAC). Further, it agrees with the most recent (1994) ACOG guide-

inflammatory disease;
(XXVII)  syphilis;
(XXVII)  HIV positivity;

(XXIX) proteinurig, equal to or greater than +1
on two consecutive visits or equal to or greater than +2 on one visit;

lines concerning VBAC which state that:

(-1) The concept of routine re-
peat cesarean birth should be replaced by a specific decision process
between the client and the physician for a subsequent mode of deliv-

ey,

-2- In the absence of a con-
traindication, a woman with one previous cesarean delivery with a
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lower uterine segment incision should be counseled and encouraged
to undergo atrial of labor in her current pregnancy;

(-3) A woman who has had two
or more previous cesarean deliveries with lower uterine segment
incisions and who wishes to attempt vagina birth should not be

(V1) rupture of membranes for greater than 24
hours and not anticipated to ddiver within 4 hours or delivery not
imminent after an additiona 4 hours;

(VIl) premature rupture of membranes longer
than 24 hours and not in the active phase of labor;

discouraged from doing so in the absence of contraindications;

(-4-) A trial of labor and delivery
should occur in a hospital setting that has professional resources to
respond to obstetric emergencies,

(-b-) _If however, a client chooses not to
accept the department’s position that VBACs should be conducted
in a hospital setting, othen she may continue care with the midwife
if the dlient signs a waiver of medical transfer and the client has not

(Vi1

(IX) _hypertension, a diastolic blood pressure
greater than 90 mm Hg or systolic pressure greater than 140 mm
Hg or arisein the former of at least 15 mm Hg or in the latter of 30

mm Hg;

foul smelling amniotic fluid;

(X) severe abdominal pain inconsistent with
normal labor or involution;

had a classical C-section.

-c-) A waiver document shall be developed
by the Midwifery Board and department for use in this situation and
the midwife will have each client, for whom she conducts a VBAC,
sign this form. The form will be retained in the client's midwifery
record.

(V1)  chronic hypertension;

(VI1) hemoglobinopathy;

(VI  preterm labor (less than 36 weeks);

(IX) _preterm rupture of membranes (less than

36 weeks);
(X) _multiple gestation;
(XI) Rh or other blood group isoimmunization;
(XII) seizure activity;
(XII1)  pyelonephritis;
_ (XIV) AIDS or HIV positivity with immune
COmpromise;
(XV) cancer; or
(XVI) any other medica or obstetric condition

or symptom which poses a significant risk to the mother or fetus, as
assessed by a midwife exercising ordinary skill and education.

(v) If any of the following conditions or symptoms
are noted during labor, delivery, or immediately postpartum (the first
24 hours), the midwife will immediately consult with alicensed physi-

(XI) significant decrease in urine output;

(XIl) persistent vomiting or diarrhea;
(XII1)  foul smell to the placenta or infant;
(XIV) retained placenta or fragment, i.e., lack of

spontaneous placental expulsion within one hour with no excessive
bleeding or evidence of shock, or evidence of incomplete placenta on
post expulsion exam;

(XV)
(XVI) inability to void within six hours of
ddlivery with adequate hydration; or

(XVIl) any other medical or obstetric condition
which poses a risk to the mother or fetus, as assessed by a midwife
exercising ordinary skill and education.

inappropriate uterine involution;

(vi) If any of the following conditions or symptoms
are noted during labor, deliver, or immediately postpartum (thefirst 24
hours), the midwife will transfer the client immediately to aphysician.
If delivery is imminent after recognition of one of these conditions or
symptoms and transfer is not feasible, then delivery should be carried
out by the midwife. Consultation and/or transfer should then occur
immediately postpartum except for those conditions in subclauses (1)
and (IV)-(VI) of this clause:

(1) _non-vertex presentation; e.g., breech or
transverse lie or face with position other than mentum anterior;

(1) vagina bleeding more than bloody show
(prior to delivery);

cian who has current obstetric knowledge and, unless the physician
recommends otherwise, transfer care. If a physician is not available
for immediate consultation, the midwife will transfer care to a li-
censed physician. If delivery is imminent after recognition of one

(111) herpetic lesions,

(V) _moderate to severe thick meconium stain-
ing of amniotic fluid;

of these conditions or symptoms and transfer is not feasible, then
ddivery should be carried out by the midwife. Consultation and/or
transfer should then occur immediately postpartum except for those
conditions in subclauses (1) and (I11)-(V1) of this clause:

(1) _multiple gestation;

(1) preterm (less than 36 weeks) labor;

(1) estimated fetal weight less than 5 1/2
pounds or 2500 grams,

(V) active phase dilatation less than 1cm/3-4

hours;

(V) second stage greater than 1-2 hours in a
multiparous woman or greater than 2-3 hours in a primi parous woman

and delivery;

non-reassuring fetal heart rate persistent
basdline rate less than 120 beats per minute or greater than 160
beats per minute, persistent decelerations (greater than 10 minutes
without variability or greater than 30 minutes with good variability) or
recurring decelerations from basdline. A shorter observation interval
prior to transfer may be indicated in the presence of large decreases
in rate;

(VI) umbilical cord or extremity prolapse;

(VII) persistent fall in blood pressure to equal
to or less than 80/50;

(V1)

pulse persistently greater than 120 or less

than 50;
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(IX) respiratory rate persistently greater than 30

or less than 10;

(X) elevated temperature, equal to or greater
than 100.4 degrees Farenheit;

(XI) faintness, pallor, or other signs/symptoms
consistent with shock;

(XVI) hemoglobin less than or equal to 10 g/dl
and/or hematocrit less than or equal to 30%; or

(XVIl) any other medical or obstetric condition
or symptom which poses a risk to the mother, as assessed by a
midwife exercising ordinary skill and education.

(viii) _If any of the following conditions or symp-
toms are noted in the neonate at birth or during the immediate post-
partum period (the first 24 hours), the infant will be immediately

(1) vital signs that indicate the following:
(&) APGAR score less than seven at five
minutes and/or less than eight at 20 minutes;

(-b-) pulse rate at rest persigtently less than
120 beats per minute or greater than 160 beats per minute during the
first hour of life and then less than 100 beats per minute or greater

-C- respiratory rate persistently less than

(XI1) loss of consciousness;

(XII1) persistent severe headache; transferred to a physician:
(XIV) visua disturbance;

(XV) seizure;

(XVI) chest pain and/or difficulty breathing;

(XVIl) uterine inversion;

(XVII1) uterine atony with significant bleeding; than 160 beats per minute;
(XIX)  sgnificant postpartum bleeding, i.e,

greater than 1,000cc during the first two hours following delivery of
the infant;

(XX) third- or fourth-degree perineal laceration,
or significant vulvar, vaginal, or cervical laceration; or

(XXI) any other medica or obstetric condition
which poses a significant risk to the mother or fetus, as assessed by
a midwife exercising ordinary skill and education.

(vii) _If any of the following conditions or symp-
toms are noted during the postpartum period, the midwife will refer
the client in a timely manner to a licensed physician who has cur-
rent obstetric knowledge or another licensed health care provider with
current obstetric knowledge operating under such a physician's su-

pervision:

(1) sgnificant vaginal bleeding;

(1) persgtent severe headache;

(1) visua disturbance;

(V) seizure

(V) sgnificant abdominal paininconsistent with

involution;
(VI) chest pain and/or difficulty breathing;
(VI1) signs or symptoms of thrombophlebitis;

(VII) urinary problems, eg., difficulty with
initiation or emptying, pain, blood, or frequency;

(IX) blood pressure equa to or greater than 140

30 breaths per minute or greater than 60 breaths per minute and/or
difficulty breathing and/or grunting and/or nasal flaring and/or sternal
retraction;

(-d-)  persgent temperature equa to or
greater than 100.4 degrees Farenheit or less than 97.7 degrees
Farenheit rectally; or

(-e-) requires full cardiopulmonary resusci-

tation;

(1) physical exam (done within one to two
hours of birth) that indicate the following:
(-a) foul smelling infant;
(-b-) birth injury;
(-c-) flaccidity and/or lethargy and/or irri-

tability;
(-d-) asymmetrical movements of extremi-
ties:
(-1) spadicity;
(-2-) seizure and/or twitching and/
or tremor;

(-3) abnormal tone; or
(-4-) persistent jitteriness,

(-e-) shrill or @normal cry;

(-f-)  vomiting or choking;

(-g-) persistent poor suck or swallow;
-h- central cyanosis,

-i- pale;

(i)

persistent "beefy" red skin in conjunc-
tion with other signs and symptoms;

mm Hg systolic or 90 mm Hg diastolic;

(X) temperature equal to or greater than 100.4
degrees Farenheit;

(XI) _improper healing or infection of delivery

site lacerations;

(-k-) _mottling of skin with normal tempera-

ture;
(-1-)  jaundice;
(-m-)  presence of abnormal rash or vesicles;

(-n-) loss of consciousness,
(-0-) delivered with meconium staining and
symptoms of respiratory distress; or

11 any other condition or symptom which
poses a significant risk to the infant, as assessed by a midwife

(XI1) inappropriate uterine involution;
(X111 foul smelling lochia;
(XIV) sgnificant edema of hands, legs, or face; exercising ordinary skill and education.

(XV) dgns or symptoms of mastitis unrespon-
sive to natural remedies within 24 hours;

(ix) If any of the following conditions or symptoms
are noted in the neonate within the first 24 to 36 hours after birth,
then a consult by a licensed physician who has current pediatric
knowledge or another licensed health care provider with current
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pediatric knowledge operating under such a physician’s supervision
will be obtained within 24 hours or the time specified:

(1) _birth weight less than 5-1/2 pounds with
respiratory distress or greater than 10 pounds with signs of hypo-

glycemia;

(1) congenital anomaly, eg.:
(-a) cleft lip and/or paate;
(-b-) possible Down’s Syndrome;
(-c-) umbilical abnormalities, e.g., umbilical
cord with more or less than three vessels;
(-d-) abnorma abdominal wall; or

(-e) spind dimple.
(111) any non-vertex delivery;
(1V) absence of urination within 12-24 hours,

(V) @bsence of meconium passage within 24-36

hours;
(V) head/length ratio discrepancy; or

(VII) any other condition or symptom which
poses arisk to theinfant, as assessed by a midwife exercising ordinary
skill and education.

(X) _If any of the following conditions or symptoms
are noted in the infant during the first four to six weeks of life, the
neonate will be referred in a timely manner to a licensed physician
who has current pediatric knowledge or another licensed health care

-I-)  failure to appropriately wet eight to ten

di S day;

(-m-) falure to pass stool in a norma
manner;

(-n-) bloody stool or abdominal distention;

(-0-) poor feeding, less than eight feedings
daily; or

(-p-) failure to gain weight.

(111) abnormal lab:
(-a) newborn screening; or
(-b-) positive syphilis serology; or
(V) _any other condition or symptom which

poses arisk to theinfant, as assessed by a midwife exercising ordinary
skill and education.

(4) Guidelines for safe and competent care.

(A) The midwife will collect and assess materna care
data through a detailed obstetric, gynecologic, medical, social, and
family history and a compl ete prenatal physica exam and appropriate
laboratory testing; develop and implement a plan of care; thereafter
evaluate the client’s condition on an ongoing basis, and modify the

plan of care as necessary:

(i) _Antepartum evaluation. The following compo-
nents will be included in the antepartum evaluation:

(1) History. The history will include an inquiry
regarding dl of the following categories:

provider with current pediatric knowledge operating under such a
physician’s supervision:
(1) vital signs that indicate the following:

(-a) _pulse rate persistently less than 110
beats per minute or greater than 160 beats per minute;

(-b-) respiratory rate persistently less than
30 breaths per minute or greater than 60 breaths per minute and/or
difficulty breathing and/or grunting and/or nasal flaring and/or sternal
retraction; or

(-c-) temperature persistently above 99.6 de-
grees Farenheit or less than 96.5 degrees Farenheit axillary;

(1) physical exam that indicates the following:
-a) flaccidity and/or lethargy and/or irri-

tability;
(-b-) _asymmetrical movements of extremi-
(-1) spadicity;
(-2-) seizure and/or twitching and/
or tremor;
(-3) abnormal tone; or
(-4-) persistent jitteriness.
(-c-) vomiting and/or choking;
(-d-) persistent poor suck and/or poor swal-
low;

(-e-) central cyanosis;

(f-) pae,

(-g-) persistent "beefy" red skin in conjunc-
tion with other signs and symptoms;

(-h-) _mottling of skin with normal tempera-

ture;
(-i-) jaundice;
(=) _presence of abnormal rash or vesicles;
(-k-)  loss of consciousness,

(-a) _client identification;

i

race, ethnicity;
psychosocia/economic;
drug/al cohol/tobacco;
medications;
alergies;
gynecologic;
menstrual;
contraceptive;
sexual;
HIV risk;
obstetric;
current pregnancy;
perinatal risk;
current problems;
medical;
surgical;
anesthesia problems;
hospitaizations;
u transfusions,
family/genetic;
immunization status (Td, rubella,
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etc.);
nutrition; and
abuse/trauma.

Sk

(1) Physica exam/assessment.

exam/assessment will include at least the following:

(-a) weight and height;

(-b-)  blood pressure;

(-c) pulse

(-d-) breasts, to include teaching on sdlf
exam (may be referred);

(-e) abdomen, to include fundal height,
estimated fetal weight, and fetal heart tones;

The physical
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(-f-) pelvic, to include externa genitalia,
vagina, cervix, uterus, adnexa, and pelvimetry (unless contraindi-

cated);

(-g-) fetal lie and presentation, if equal to
or greater than 36 weeks;

(-h-) edtimation of gestational age by phys-

ical findings, and
(-i-) assessment of varicosities, edema, and

reflexes.

(111) Laboratory. The client will be encouraged

to have the following laboratory tests performed:
(-a) hemoglobin and/or hematocrit or CBC;
(-b-) urine dipstick for protein, glucose, and

nitrites;

(-c-) syphilis serology;
(-d-) blood group, Rh type, and antibody

screen;
(-e-) hepatitis B surface antigen;
rubella screen;
pap smear;
gonorrhea tet, if at risk;
chlamydia test, if at risk;
HIV test, if at risk; and
-k- hemoglobin electrophoresis, if Black
or of Italian, Greek, Mediterranean, Philippine or Oriental ancestry
and not previoudly tested.

(V) Assessment. At the conclusion of the
initial evaluation the antepartum client’s overall health and risk status
will be d. The assessment will include a consideration of at

FEEERE

-m- labor;

-n- rupture of membranes,

(-0-) fetal movement;

(-p-) _minor discomforts/symptoms of preg-
nancy;

(-g-) comfort measures,

(-r-) physical changes of pregnancy, fetal
growth;

(-s) _sexual activity;

1
—
[

saf breast exam;
-u-) physical activity/exercise/posture;
preparation for labor and ddivery,

|
<
i

childbirth classes;

(-w-)  preparation for parenthood and ar-
rangement for infant heath care;

(-x-) infant feeding choices, breast-feeding
should be promoted; and

(-y-) family planning/ postpartum care.

(i) Subsequent antepartum evaluations. The fol-
lowing components will be included in each subsequent antepartum
evaluation:

(1) Higtory. Each follow-up history will include
an inquiry regarding at least the following historical categories:
(-a) _current problems;
(-b-)  progress of pregnancy to include an
evaluation of fetal movement after 20 weeks;
(-c-) perinatal risks, and
(-d-)  follow-up of problems identified in

previous visits.

least the following:
(-a) gestationa age;
(-b-) maternal datus;
(-c-) fetal dtatus,
(-d-) nutritiona/Women, Infants, and Chil-

dren (WIC) dtatus,
(-e) psychosocid datus; and
(-f-) educational needs.

(V) Pan. A plan of care will be developed
based upon the assessment of the antepartum client. The plan of care

(1) Physical assessment.

sessment will include at least the following:

(-&) weight;

(-b-) blood pressure;

(-c-) abdomen, to include fundal height,
estimated fetal weight, and fetal heart tones;

(-d-) fetal lie and presentation, if equal to
or greater than 36 weeks;

(-e) estimation of gestationa age by phys-

Each follow-up as-

ical findings; and

will include a referral plan for diagnosis and treatment if necessary.

(V) Education and counseling. Health educa-
tion/counseling will be provided and will include consideration of at

(-f-) assessment of varicodities and edema.

11 Laboratory. Each follow-up assessment
will include at least the following:

least the following (depending upon gestational age, certain of these
items may be covered during subsequent visits as appropriate):
(-a) midwife services/routine;
(-b-)  reproductive physiology/anatomy;
(-c-) roles of various members of the health

care team;

-d-)  caution concerning medications, recre-
ational drugs, acohol, tobacco, x-ray and chemica exposure, and
sexual transmitted disease (STD) exposure;

(-e) HIV infection;

-f- toxoplasmosis risk;
environmental/work hazards;

-h-)  nutritional needs of pregnancy, weight

gain, referral to WIC;

: ERE

danger signs of pregnancy appropriate

to gestational age;
() _when to seek medical care and where

to obtain care in the case of an emergency;
(-k-) delivery arrangements;
(-I-) signs and symptoms of preterm labor;

-a) urinedipstick for protein, glucose, and

nitrites; and
(-b-) each dient will be encouraged to have
the following laboratory tests performed at the times indicated:

-1- hemoglobin and/or hemat-

ocrit at 28 and 36 weeks;

(-2-) blood glucose screening one
hour post ora 50 gram glucose load at 24 to 28 weeks;

-3- if Rh negative, and initial
antibody screen negative, repeat antibody screen a 28 weeks as
precursor to Rh immune globulin administration. If the screen is
still negative, the midwife will recommend that the client receive Rh
immune globulin. If antibody screen is positive, refer to physician;
and

(-4-) Maternal  Serum  Alpha-
Fetoprotein (MSAFP) or triple screen, idedly at 16 to 18 weeks,
may be done from 15 to 20 weeks.
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(V) Assessment. Each follow-up evaluation
will conclude with an assessment which includes a consideration of

(1) satus of membranes if ruptured, when,
amount, clear versus meconium stained;

at least the following:
(-a) gestationa age;

(-b-) maternal gtatus,

(-c-) fetal dtatus,

(-d-) nutritional/WIC datus,
(-e) psychosocid datus; and

-f- educationa needs.

(V) Pan. The current plan of care will be
continued or modified based upon the assessment of the client.
The plan will include a referral plan for diagnosis and treatment if

necessary.

(V1)  Education and counseling. The following
health education and counseling components will be discussed or

(1V) vaginal bleeding;
(V) feta movement; and

(VI) other problems or concerns.

(i) Physical assessment. The physical will include
at least the following:

(1) blood pressure;
() pulse;
(1) temperature;

(V)  abdomen, to include estimated fetal
weight, fetd lie and presentation, and fetal heart tones;

reviewed at subsequent evaluations as appropriate to the client’s
gestationa age and needs:
-a) danger signs of pregnancy appropriate

(V) assessment of varicosities and edema; and
(VI) pelvic exam (unless contraindicated) which

(-a) external genitalig
cervix for dilatation, effacement, sta-

(-c-) aderile speculum exam, if necessary,
prior to or in lieu of the cervical exam to evaluate for possible rupture

(iii)  Laboratory. The Iaboratory assessment will

(C) The midwife will appropriately monitor the client
after the midwife's arrival for the labor and delivery. This monitoring
will be done unobtrusively in order not to disturb the physiological
process of labor. The following components will be included in the

to gestational age; will include the following:
(-b-) signs and symptoms of preterm labor,
24-36 weeks, (-b-)
-C- true/false labor, if equal to or greater tion, presentation, and position; and
than 36 weeks;
(-d-) rupture of membranes;
(-e) fetal movement; of membranes.
(-f-) _comfort measures,
Lﬁl —g—g—\g@ sihct a E:L?t’ivity/(»(erci selposiure: include a urine dipstick for protein, glucose, and nitrites.
-i- physica changes of pregnancy/fetal
growth;
(=) _delivery arrangements,
(-k-) _ preparation for labor and delivery,
childbirth classes; evaluation:
(-I-)  preparation for parenthood and ar-

rangement for infant heath care;

(-m-) infant feeding choices, breast-feeding
should be promoted; and

-n-)  family planning/postpartum care.

(iii) Routine antepartum visits. Routine antepar-
tum visits will be scheduled according to the following intervals:

(1) every four weeks for the first 28 weeks,

(i) _Vital signs. The following vital signs will be

obtained:

(1) blood pressure to be measured at least every
two hours, or more frequently if indicated;

(1) pulse to be taken &t least every four hours;
I11)  respirations to be evaluated at least every

four hours; and

(1) every two to three weeks from 28 to 36

(1) every week after 36 weeks; or
(V) _more frequently, if indicated.

(iv) Recommended vitamins. The midwife should
recommend to al clients that they take one, over-the-counter, prenatal,
multi-vitamin supplement with folic acid/iron each day (unless
allergic or contraindicated).

(B) Themidwife will appropriately evaluate the client
when the midwife arrives for the labor and delivery, by obtaining a
history, performing a physical exam, and performing a laboratory
evaluation. The following components will be included in the

(1V) temperature to be measured a least every
four hours unless equal to or greater than 99 degrees Farenheit, then
measured at least every one to two hours.

(i) Contractions. Contractions will be monitored

as follows:

(1) frequency, duration, and intensity at least
every two hours in the latent phase of the first stage;

(1) frequency, duration, and intensity at least
every 30 minutes to one hour in the active phase of the first stage or
as indicated by heart rate patterns; and

111)  frequency, duration, and intensity at least
every 15 minutes in the second stage.

evaluation of the client:

(i) _History. The history will include an inquiry

(iii) Feta heart tones. Feta heart tones will be
auscultated as follows:

regarding al of the following:

(1) contractions onset, frequency, duration;
(1) other abdominal or pelvic pain;

(1) for routine monitoring, first establish a
baseline by listening for several minutes before, during, and after
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a contraction; then listen during and for at least 30 seconds following
a contraction according to the following schedule:

(-&) @t least every two hours in the latent
phase of the first stage;

(-b-) @t least every 30 minutes in the active
phase of the first stage;

(-c-) @ least every 15 minutesin the second

stage; and

(-d-) for at least 30 seconds immediately
after rupture of the membranes, and during and for a least 30 seconds
following the next contraction.

(1) For VBAC monitoring, first establish a

(D) The midwife will appropriately assist in normal,
spontaneous vaginal deliveries.

(i) When delivery is imminent, the patient will not
be left unattended, nor should any attempt be made to delay the birth
of the infant by physical restraint; and

(i) Forceps or vacuum extraction will not be

utilized.

(E) _The midwife will appropriately monitor and
advise the mother during the immediate postpartum period for at least
two hours and until her condition is stable. The following components
will be evaluated or covered during this time period:

baseline as in subclause (1) of this clause, then listen during and for
at least 30 seconds following a contraction according to the following
schedule:

(-a) &t least every two hours in the latent
phase of the first stage;

(-b-) @ least every 15 minutes in the active
phase of the first stage;

-C- a least every five minutes in the

second stage; and
(-d-) for a least 30 seconds immediately

(i) _Vital sgns. The following vital signs will be

obtained:

(1) blood pressure to be measured at least every
15-30 minutes during the first hour and then every hour if stable;

(1) pulse to be taken a least every 15-30
minutes during the first hour and then every hour if stable;

111)  respirations to be taken at least every 15-
30 minutes during the first hour and then every hour if stable; and

after rupture of the membranes, and during and for a least 30 seconds
following the next contraction.

(1) Asindicated for bleeding or other signs of
a possible problem.

(iv) Cervical and vertex status. Vaginal examina-
tions are performed to assess the progress of labor. Although neces-
sary, they will be kept to a minimum to reduce the risk of infection.
Attention will be directed toward aseptic technique. Cervica dilata-
tion and effacement and vertex station and position will be evaluated

during each exam.
(v) Membrane status. Membrane status will be

monitored for rupture, relative fluid volume, foul odor, and the
presence of meconium once ruptured:

(1) temperature monitored every four hours;

(1) pulse monitored every four hours; and

(1) minimal sterile vaginal exams.
(vi) Intake/output status. The intake/output of the

(1V) temperature to be taken at least every four

hours.

(i) Intakeloutput status. Intake and output will be

monitored.

(iii) Physical assessment. The client will be
assessed frequently to assure that:

(1) the uterine fundus is well contracted; and
(1) bleeding is not excessive.

(iv) Subjective status. The client will be monitored
for complaints and concerns.

(v) Laboratory and isoimmunization prophylaxis.
If unsensitized and Rh negative, the client will be referred to
a licensed physician with current obstetric knowledge or another
licensed hedth care provider with current obstetric knowledge
operating under such a physician’s supervision within 72 hours of
ddivery for laboratory work-up and administration of Rh immune
globulin or the midwife will obtain the necessary laboratory specimen

client will be monitored as follows:

(1) _intake al oral or other intake will be
monitored on an ongoing basis; and

(1) urinary output the client will be encouraged
to void at least every two to three hours. Freguency and relative
volume of voiding will be monitored on an ongoing basis.

(vii) _Subjective status. The client will be moni-
tored for complaints and concerns.

(viii) The following will not occur:

(1) application of pressure on abdomen or uterus
at any stage in labor; and

(1) _ administration by any method (buccal,
vaginal, IM, 1V, intranasal, etc.) of oxytocin (Pitocin, Syntocinon,
Uteracon), ergot, or prostaglandins prior to or during labor. Oxytocin
or ergot may be administered after delivery of the placenta only under
delegated authority of a licensed physician with current obstetric

knowledge.

and administer Rh immune globulin under standing delegation order
from alicensed physician with current obstetric knowledge within 72

hours of delivery.

(vi) Education and counsdling. Heath education
and counsdling will be provided and will include consideration of
at least the following (reinforcement will occur during subsequent

postpartum visits):
(1) diet/nutrition;
(1) bowel/bladder function;
(1) postpartum bleeding;
(V) perineal care;
(V) breast-feeding;
(V) warning signs;
(VIl) pain relief;
(VIII) physica activity/exercise;
(1X) sexual activity;
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(X) contraception; and
(XI) infant care located in subparagraph (F)(iii)
and subparagraph (J)(vi) this paragraph.

(F) The midwife will appropriately evaluate the new-
born by monitoring the vita signs, performing a physica exam, and
obtaining the laboratory tests necessary for the infant during the im-
medi ate postpartum period; provide necessary infant care; and provide
pertinent education and counseling to the mother:

(i) _Evaluation and monitoring. The following
components will be included in the evaluation and monitoring of the
infant.

(1) Vital signs. APGAR scores will be obtained
at one minute and five minutes. If the five minute score is less

(iii)  Education and counseling. The following
components will be included in education and counseling of the
mother:

(1) _Signs and symptoms. The significance of
the following if observed in the newborn will be discussed:
(-a) poor suck;
(-b-) abnorma cry;
(-c-) _irritability, lethargy; or
-d-) eimination:

(-1-) abnormalities with urine; or
(-2-) abnormalities with stool.

(1)  Health care and immunization. Information
regarding health care and immunization will be provided as follows:

than seven, obtain additiona scores every five minutes until twenty
minutes has passed or two successive scores are equa to or greater

(-a) _Routine pediatric care by a licensed
physician with current pediatric knowledge or another licensed health

than 7. The following vital signs will be taken at 30 minute intervals

care provider with current pediatric knowledge operating under such

for at least two hours or until the infant’s temperature has stabilized,

a physician’s supervision will be recommended to begin a birth.

whichever is longer:

(-a) pulse
(-b-) respirations (rate and effort); and

-C- temperature.

(1) Physicd exam. The physical exam will
include at least the following:

¢

(&) skin;

(-b-)  head and neck;

(-c-) eyes, ears, nose, and throat;
(-d-) fontanel;

(-e-) heart/lungs;

-f- abdomen;

(-g-) _umbilica cord;

(-h-)  external genitdia;

back;

extremities (check for hip dislocation);
k neurological exam; and

-I-)  weight, length, head circumference.

(111)  Laboratory.
-a) Cord blood will be taken and submitted

to a state-approved lab for testing for syphilis. In the event that cord
blood is not obtained, the midwife will arrange for collection of a
specimen of blood from the mother within 24 hours after delivery
and submit such sample to an approved laboratory; and

(-b-) The blood specimen for the first new-
born screening will be obtained after 36 hours of age. It should be
obtained after the baby has been breast-feeding or on protein (milk)
feeding for at least 24 hours. The second screen will be done between
one and two weeks of age.

(V)  Monitoring. The newborn will be observed
for a minimum of two hours if stable with no signs of distress.

GBS

(i) Care of the infant. The following components
will be included in the care of the infant.

(1) Prophylaxis. Eye treatment will be provided
within two hours after birth using one of the CDC approved oph-
thalmic preparations, i.e., silver nitrate, erythromycin, or tetracycline;
and

(1) Feeding. Feeding can begin in the imme-
diate newborn period if the infant is stable with no signs of distress.

Arrangements with an appropriate physician or other hedth care
provider should be made during the antepartum period;

(-b-)  The administration of thefirst hepatitis
B vaccine at 12 hours of age will be discussed; the client will dso
be educated during the antepartum period about hepatitis B and the
newborn hepatitis B vaccine; and

(-c-) _The client should be referred to a li-
censed physician or other health care provider for vaccine informa-
tion.

(G) The midwife will appropriately evaluate the
mother a one to two days postpartum, including the following

components.

(i) History. The history will include consideration
of at leatt the following:

(1) _current problems,

(1) abdominal/uterine/perineal pain;
(1) bleeding;

(V) intake/output; and

(V) breast-feeding.

(i) Physical assessment. The physical assessment
will include at least the following:

(1) blood pressure;

(1) _pulse;

(1) respirations;

(V) temperature;

(V) breasts;

(VI) abdomen/fundus,

(Vi) perineum; and

(VII)  assessment of varicosities and edema.

(iii) Laboratory. Hemoglobin and/or hematocrit or
CBC will be strongly encouraged.

(iv) Assessment. The assessment will include at
least the following:

() physical datus,
(1) nutritional/WIC datus, and
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111)  psychosocia status.

(v) Plan. A plan of care will be developed based
upon the assessment of the dient. The plan of care will include a
referral plan for diagnosis and treatment if necessary. The client will
be counseled regarding family planning, contraception, and routine
health care provided by a licensed physician or another licensed
health care provider supervised by alicensed physician. The client’s
prenatal, multi-vitamin supplement with folic acid/iron should be
continued during the postpartum period unless contraindicated.

(H) The midwife will appropriately evaluate the
mother at two to three weeks postpartum, including the following

components:

(i) History. The history will include consideration
of a least the following:

(1) drugs/alcohol/tobacco;

(1) medications;

(1) current problems;

(V) nutrition;

(V) bowe/bladder function;

(VI) abdominal/uterine/perineal pain;
(V1) bleeding; and

(VII)  breast-feeding.

(i) Physical assessment. The physical assessment

(VI) nutrition;

(V1)  bowel/bladder function;
(V1)  bleeding;

(IX) menstruation;

(X) _gynecologic;

(XI) sexual activity;

(XI1) contraception; and

(XII1) abuse/trauma.

(i) Physica exam/assessment. The physical exam/

assessment will include at least the following:

(1) blood pressure;

(1) _pulse;

() weight;

(V) abdomen;

(V) pelvic exam to include external genitdlia,
vagina, cervix, uterus, and adnexa; and

(VI) assessment of varicosities and edema

(iii)  Laboratory. Hemoglobin and/or hematocrit or
CBC will be encouraged.

(iv) Assessment. The assessment will include at
least the following:

will include at least the following:
(1) blood pressure;

() pulse;
() weight;

(1V) abdomen/fundus;

(V) perineum; and
(VI) assessment of varicosities and edema

(iii) Assessment. The assessment will include at
least the following:
(1) physical status,
(1) nutritional/WIC datus, and
111)  psychosocia status.

(iv) Plan. The current plan of care will be
continued or modified based upon the assessment of the client.
Family planning, contraception, and the client’s medica postpartum
follow up will be discussed.

(1) Themidwifewill appropriately evaluate the mother
at four to six weeks postpartum, including the following components.

(i) History. The history will include consideration
of at least the following categories:

(1) drugs/alcohol/tobacco;

(1) medications,

(1)  alergies;

(V) _current problems;

(V) _abdominal/uterine/perined pain;

(1) physical status,
(1) nutritional/WIC datus, and
(I11)  psychosocial status.

(v) Plan of care. A plan of care will be developed
based upon the assessment of the client. The plan of care will include
a referral plan for diagnosis and treatment if necessary. Family
planning, contraception, and routine health care follow up provided by
a licensed physician or other licensed hedlth care provider operating
under the supervision of a licensed physician should be reiterated.

(J) The midwife appropriately encourages follow-up
care of the infant in concert with the mother for the first four to six
weeks postpartum. The following components will be included in
each evaluation of the newborn.

(i) History. The history will include consideration
of at least the following categories:

(1) feeding;

(1) bowel and bladder function;

(111)  concerns of mother;

(V) problems;

(V) illnesses;

(VI) dlergies, and

(V1) evaluations by other health care providers.
(i) Vital signs. The following vital signs will be

taken:

(1) pulse;
(1) respiratory rate; and
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(I11)  temperature.

(iii) Physical assessment. The physical assessment
will include at least the following:

(1) genera hedlth;

(1) muscle tone;

(1)  feeding pattern;

(V) _color;

(V) skin condition;

(V) €eimination; and

(VI1) cumulative weight gain.

(iv) Assessment. The infant’s overall health and
risk status will be assessed. The assessment will include at least the

following:

(1) physical status; and
(1) feeding and weight gain status.
(v) Plan of care. A plan of care will be developed

(G) s available and responds promptly to her client’'s

needs,

(H) follows accepted infection control procedures
regarding equipment, examinations, and procedures; and

(1) _is familiar with and practices universal precau-
tions established by Occupational Safety and Health Administration
(OSHA) guidelines.

(6) Community systems. The midwife:

(A) collaborates and consults with and refers to the
available medical and health care community;

(B) _utilizes ancillary health and social community
services, and

(C) demonstrates knowledge of psychosocia, eco-
nomic, cultural, and family factors that may affect care, appropriate
collaboration, and referral.

(7) Midwifery care records. The midwife:

(A) completely and accurately documents the client’s
history, physical exam, laboratory test results, antepartum visits,

based upon the assessment of the infant. The plan of care will

consultation reports, referrals, labor, delivery, postpartum visits, and

include a referral plan for diagnosis and treatment if necessary. The

neonatal evaluations at the time midwifery services are delivered and

midwife will encourage the mother to take the infant to a licensed

when reports are received;

physician with current pediatric knowledge or another licensed health
care provider with current pediatric knowledge operating under such
a physician's supervision for a complete six week assessment.

(vi) Education and counseling. Health education
and counseling will be provided to the mother and reviewed as
appropriateto the infant’ s age and needs. It will include consideration
of at least the following:

(1) _diet, nutrition;
(1) bowel and bladder function;
111) growth, weight gain;

(V) bathing;
(V) clothing;

(VI) injury/poison prevention;
(VIl) danger signs, illness;
(i
(IX) _immunizations.
(5 Safe environment. The midwife:
(A) assesses the birth setting for reasonable freedom

medica care and follow up; and

(B) tilizes arecord format that facilitates communi-
cation of information to consultants or other appropriate providers of
cae

(C) facilitates clients’ access to their own records;

(D) maintains the confidentiality of client records; and

(E) retains records for a minimum of five years.
(8) Evaluation and quality assurance. The midwife:

(A) collects client care data systematicaly and is
involved in analysis of that data for evaluation of the process and
outcome of care;

(B) seeks consultation to review problems identified
by the midwife or by other professionals or consumers in the

community; and

(C) acts to resolve problems that are identified.
(9) Sample Prenatal Genetic Screen. The following
guestions on this sample prenatal genetic screening form should be

answered to determine possible risks.
Figure: 22 TAC 8§831.51(b)(9)

§831.111. Eye Prophylaxis.

from environmental hazards;

(B) arranges, with the cooperation of the woman and
family, the intended birth place;

(C) brings her/his own equipment;

(D) will not make arrangements for a home delivery
if there is no phone available a the home or nearby or an adequate
emergency transport system;

(E) _promotes involvement of family and support
persons in the birth setting;

does not leave the client unattended during

(@ A midwife is responsible for seeing that every infant
which she or he delivers receives the necessary eye prophylaxis to
prevent ophthamia neonatorum, in accordance with the medications
specified by the Texas Department of Health.

(b) The adminigtration and possession of prophylaxis by a
midwife is not a violation of the provisions of the Health and Safety
Code, Chapter 483, concerning dangerous drugs.

§831.121. Newborn Screening.

(8 Each midwife who assists at the birth of a child is
responsible for seeing that newborn screening tests are performed
according to the Health and Safety Code, Chapters 33 and 34, and

established active labor;

§837.51-37.69 of thistitle (relating to Newborn Screening Program).
The midwife may perform the tests or refer for them. If she or he
does them, then she or he must have been appropriately trained. Each
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midwife must have one of the following documents on file with the
midwifery program in order to be documented.

(1) Midwife Training Certification Form for Newborn
Screening Specimen Callection.  Should the midwife choose to do
the newborn screening she or he will obtain training to perform

(C) _the date of expiration of the midwife's adult
and infant cardiopulmonary resuscitation and neonatal resuscitation
certification;

(D) the midwife's compliance with continuing educa-
tion requirements; and

this test from an appropriate health care facility. Instruction will
be based upon the procedure for newborn screening developed by
the department’ s Newborn Screening Program under authority of the
Hedth and Safety Code, Chapter 33. The midwife who requests

(E) medical backup arrangements; and

(2) a disclosure statement, which includes the legal
requirements of the midwife and prohibited acts as stated in the Texas

the training must show the training facility a copy of her or his

Midwifery Act. The disclosure statement may not exceed 500 words

documentation form to prove that she or he is in compliance with

and must be in Spanish and English.

the Midwifery Act. At the completion of the instruction for newborn
screening blood collection, the midwife will request that the form
Midwife Training Certification Form for Newborn Screening Specimen
Collection be signed by the designated representative of the health
care facility, atesting to the fact that the midwife has complied
with this requirement. This training, as part of the documentation
requirements, is only necessary once unless there is a change in
screening procedures.

(20 Newborn Screening Agreement for Newborn Babies
of Midwife Clients. The midwife could aso choose to refer the
family to have the infant's screening done at an appropriate health
care facility. In this case, the midwife must use the form Newborn
Screening Agreement for Newborn Babies of Midwife Clients to attest
to her responsibility for seeing that the screening is done and to
designate a facility for such screening. The form must include
a section where the facility representative signs, agreeing that the
facility will do the screening.

(b) Aslong as the midwife has been approved to perform the
newborn screening test, the act of collecting this specimen will not
congtitute "practicing medicine' as defined by the Medical Practice
Act, Texas Civil Statutes, Article 4495b, §1.03(a)(12).

() _Aslong as one is available, a physician or an appro-
priately trained professional acting under standing delegation order
from a physician a an gppropriate health care facility shall instruct
midwives in the proper procedure (newborn screening collection pro-
cedure of the department’s Newborn Screening Program) for newborn
screening blood specimen collection and submission. The physician,
registered nurse, or any other person who instructs a midwife in the
approved techniques for newborn screening on the orders of a physi-
cian is immune from liability arising out of the failure or refusal of
a midwife to:

(1) collect and submit the blood specimen in an approved
manner; or

(2) send the samples to the designated department
laboratories in a timely manner.

§831.131.

As required in this section, each midwife shall disclose in ora and
written form to a prospective client the limitations on the skills and
practices of the midwife. The written informed choice and disclosure
statement which has been approved by the Midwifery Board shall
include:

Informed Choice and Disclosure Satement.

§831.141. Provision of Support Services.

This provision applies to the Texas Department of Health (depart-
ment), a local health department, a public health digtrict, or a local
health unit which is owned, operated, or leased by a political subdi-
vision of the dtate. The gppropriate governmental entity is required
to provide clinical and laboratory services to pregnant women and
newborns who are clients of midwives as long as the services are
required of the midwives by the Texas Midwifery Act. The proce-
dure and reguirements for the clinical and laboratory services are as
follows.

(1) Thelaboratory tests are those which are standard for
prenatal, postpartum, family planning and newborn care (to include
serology and newborn screening).

(2) The dlinical services include prenatal, postpartum,
child health and family planning services.

(3) A reasonable fee may be charged for such services,
however, no person may be denied services because of inability to
pay.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900958

Edna Dougherty

Chair

Texas Midwifery Board

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health
Chapter 1. Texas Board of Health

Subchapter L. Medical Advisory Board
25 TAC §1.151

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Health or in the Texas Register office, Room

(1) aninformed choice statement containing:

(A) datigtics of the midwife' s experience as a mid-

wife; 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
(B) the date of expiration of the midwife's documen- The Texas Department of Health (department) proposes the
tation; repeal of §1.151 and new 81.151 and 81.152, concerning the

operation of the Medical Advisory Board (MAB). As called
for by Health and Safety Code, 8§12.095, the MAB makes
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recommendations to the Texas Department of Public Safety
(DPS) regarding the possible medical limitations of driver
licensees/applicants, and/or factors which may affect the sound
judgment of concealed handgun licensees/applicants.

The General Appropriations Act, HB1, Article IX, Rider 167,
passed by the 75th Legislature, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 1.151 has been reviewed
and the department has determined that reason for-adopting
the section continues to exist in that a rule on this subject is
needed; however, the rule needs revision as described in the
preamble.

New 81.151 and §1.152 became necessary due to legislation
in the 75th Legislature, Regular Session. Specifically, HB 2909
amended 812.092 and §12.095 of the Health and Safety Code
to additionally require the MAB to assist DPS in determining
whether an applicant for or a holder of a license to carry a con-
cealed handgun is capable of exercising sound judgment with
respect to the proper use and storage of a handgun. Refer-
ences to the Medical Standards on Motor Vehicle Operations
Division (MSMVO) have been replaced with language referring
to the Medical Advisory Board or the bureau. New 8§1.152 cre-
ates a department physician to serve as permanent chair of the
MAB for quality improvement, to ensure stability and to increase
the efficiency of the panel.

The department published a Notice of Intention to review §1.151
as required by Rider 167 in the Texas Register (23 TexReg
9076) on September 4, 1998. No comments were received by
the department on this section.

Gene Weatherall, Bureau Chief, has determined that for each
year of the first five-year period the sections are in effect, there
will be no fiscal implications to state or local government as a
result of enforcing or administering the sections as proposed.

Mr. Weatherall also has determined that for each year of the
first five years the sections are in effect, the public benefit
anticipated as a result of enforcing the sections will be fewer,
but more effective meetings and more thorough deliberation of
the cases. There will be no effect on small business. There are
no anticipated economic costs to persons who are required to
comply with the sections as proposed. There is no anticipated
impact on local employment.

Comments on the proposal may be submitted in writing to Gene
Weatherall, Chief, Bureau of Emergency Management, 1100
West 49th Street, Austin, Texas 78756-3199, (512) 834-6700.
Comments will be accepted for 30 days following publication of
this proposal in the Texas Register.

The repeal is proposed under the Health and Safety Code,
§812.001, 12.092, 12.094 and 12.095, which provides the
Texas Board of Health with the authority to adopt rules for
the performance of every duty imposed by law on the Texas
Board of Health, the Texas Department of Health, and the
Commissioner of Health.

The repeal affects the Health and Safety Code, §12.094,
the Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

81.151. Operation of the Medical Advisory Board and the Medical

Standards on Motor Vehicle Operations Division.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900940

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢
25 TAC 8§1.151, 8§1.152

The new sections are proposed under the Health and Safety
Code, 8812.001, 12.092, 12.094 and 12.095, which provides
the Texas Board of Health with the authority to adopt rules for
the performance of every duty imposed by law on the Texas
Board of Health, the Texas Department of Health, and the
Commissioner of Health.

The new sections affect the Health and Safety Code, §12.094,
the Health and Safety Code, Chapter 12; and the General
Appropriations Act, House Bill 1, Article IX, Rider 167, passed
by the 75th Legislature.

81.151. Definitions.
The following words and terms when used in this section, shall have
the following meanings, unless the text clearly indicates otherwise:

(1) Applicant - An individua referred by the Texas
Department of Public Safety (DPS) to the Medical Advisory Board
(MAB) for medica review.

(2) Bureau - The Texas Department of Health, Bureau of
Emergency Management staff, responsible for administering MAB
activities.

(3) Commissioner - The Commissioner of Health.
(4) DPS -The Department of Public Safety.

(55 MAB -The Medical Advisory Board (MAB) is the
body of physicians and optometrists licensed by the State of Texas and
established under authority of the Health and Safety Code, §12.092,
from which a panel is to be convened when opinions are requested
by the DPS.

(6) MAB Chair - The Hedlth Care Quality & Standards
medical consultant physician appointed by the Commissioner of

Hedth (commissioner) to chair the MAB, and to act in the capacity
of a MAB member.

(7) MAB pand - A body of at least three MAB members,
convened to review applicants and provide opinions at the request of
the DPS.

§1.152. Operation of the Medical Advisory Board.
(8 Purpose. The purpose of this section is to establish

the reguirements governing the operation and administration of the
Medical Advisory Board (MAB).

(b) Appointment and terms of office.
(1) The present MAB is divided into four groups:

(A) Group One's term will expire January 1 of even
numbered years,
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(B) Group Two's term will expire July 1 of even

the proper use and storage of a hand gun. Additiona information

numbered years,

(C) Group Three's term will expire January 1 of odd
numbered years; and

(D) Group Four's term will expire July 1 of odd
numbered years.

(2) The commissioner shall appoint MAB members from:

(A) persons licensed to practice medicine in Texas,

supplied to the bureau or DPS may be utilized. Any decision
will be held in abeyance until the applicant provides al additional
information deemed necessary by the MAB.

(4) An dfidavit of MAB proceedings shdl be prepared
for DPS upon request.

(5 The members on the MAB shall issue recommenda-
tions or opinions to DPS. The final decision to issue, renew, restrict,
or revoke a license shall rest entirely with DPS.

including physicians who are board certified in medicine, psychiatry,
neurology, physical medicine, or ophthalmology, and who are jointly
recommended by the Texas Department of Health (department) and
the Texas Medical Association; and

(B) persons licensed to practice optometry in this state
who are jointly recommended by the department and the Texas
Optometric Association.

(3) The Hedth Care Quality and Standards medica con-
sultant to the MAB shall serve as MAB chair.

(¢) Meetings.
(1) Upon request by the Department of Public Safety
(DPS), the Bureau of Emergency Management (bureau) shall convene
a MAB pandl.

(A) To take action as a panel, a least three members
of the MAB must be present.

(B) Each panel member shal prepare an individual
independent written report that states the member’s opinion as to the
ability of an applicant or licensee to operate a motor vehicle safely or
to exercise sound judgment with respect to the proper use and storage

of a handgun.

(2) Failure to attend scheduled meetings may result in a
recommendation for the member’s dismissal from the MAB by the
MAB chair.

(3) The MAB shal meet in closed session to discuss
records, reports, or testimony relating to the medica condition of
an applicant or licensee. All such records, reports, and testimony
are for the confidential use of the MAB and DPS and may not be
disclosed to others except as authorized by the Transportation Code,
Chapter 521, Subchapter N.

(d) Officid records.

(1) The bureau may collect and maintain the individual
medical records from a physician, hospital, or other health care
provider necessary for use by the MAB. All records provided shall
be kept confidential. Health care providers may request and shall be
mailed a copy of any medica information they provided.

(2) The applicant shall provide current medical informa-
tion to the MAB which is pertinent to the medical condition(s) for
which DPS requested the review. Information shall be provided
within 20 days by a licensed physician or a licensed medical fa-
cility. In lieu of a physician, any department-approved health care
provider who treated the applicant may provide information regard-
ing the candidat€' s fitness to operate a motor vehicle safely; or to the
ability to exercise sound judgment with respect to the proper use and
storage of a handgun.

(3) Inits deliberations, the MAB panel may examine any
medical records or reports containing material which may be relevant
to the ability of the licensee or applicant to operate a motor vehicle
safely or the ability to exercise sound judgment with respect to

(6) MAB members other than the MAB chair shall be
paid a meeting attendance fee in the amount of $100 per meeting.

(6) Impartiality. Any MAB member who is unable to be
impartial as to any applicant before the MAB shall so declare this
partiality to the members present and shall not participate in any
MAB proceedings involving that applicant.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900941

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢

Chapter 14. County Indigent Health Care Pro-
gram

Subchapter F.  Advisory Committee
25 TAC §14.501

The Texas Department of Health (department) proposes an
amendment to §14.501, concerning the Indigent Health Care
Advisory Committee (committee). The committee provides
advice to the Texas Board of Health (board) in the area of the
Indigent Health Care Program.

In 1993, the Texas Legislature passed Senate Bill 383 (now
codified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules on advisory committees.
The rules must state the purpose of the committee, describe
the tasks of the committee, describe the manner in which the
committee will report to the agency, and establish a date on
which the committee will be automatically abolished unless the
governing body of the agency affirmatively votes to continue the
committee’s existence.

In 1995, the board established a rule relating to the Indigent
Health Care Advisory Committee. The rule states that the
committee will automatically be abolished on July 1, 1999. The
board has now reviewed and evaluated the committee and has
determined that the committee should continue in existence until
July 1, 2003.

This section amends provisions relating to the operation of
the committee. Specifically, language is revised to reference
the Government Code; to continue the committee until July 1,
2003; to change the composition of the committee; to clarify
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that members holdover until their replacement is appointed;
to standardize the time of the appointment process at every
two years instead of every year; to require that the presiding
officer and the assistant presiding officer of the committee will
be selected by the chairman of the board for a term of two
years; to allow a temporary vacancy in the office of assistant
presiding officer to be filled by vote of the committee until
appointment by the chairman of the board occurs; to clarify that
the committee is prohibited from holding an executive session
(closed meeting) for any reason; to clarify that the committee
and its members may not participate in legislative activity in the
name of the board, the department, or the committee except
with certain approval; to require the committee’s annual report
in July rather than January; and reimbursement for a committee
member’'s expenses if authorized by General Appropriations
Act or budget execution process. These changes will clarify
procedures for the committee and emphasize the advisory
nature of the committee.

Debbie Blount, Associate Commissioner for Health Care Fi-
nancing Program and Policy, has determined that for each year
of the first five years the proposed section is in effect, there will
be no fiscal implications for state or local governments as a re-
sult of enforcing or administering this section.

Ms. Blount also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be better information and
advice provided to the board and the department on the issues
addressed by the advisory committee and clarification of the
role and procedures of the committee. There will be no effect
on small businesses. There are no economic costs to persons
who are required to comply with the section as proposed. There
will be no effect on local employment.

Comments may be submitted to Rose Marie Linan, Indigent
Health Care Program, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756, (512) 338-6458. Comments
on the proposed section will be accepted for 30 days following
publication in the Texas Register.

The amendment is proposed under the Health and Safety
Code, 811.016, which allows the board to establish advisory
committees; the Government Code, Chapter 2110, which sets
standards for the evaluation of advisory committees by the
agencies for which they function; and the Health and Safety
Code, 812.001, which provides the board with authority to adopt
rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

The amendment affects the Health and Safety Code, Chapter
11, and the Government Code, Chapter 2110.

§14.501.
(@ (No change.)

Indigent Health Care Advisory Committee.

(b) Applicable law. The committee is subject tieetGov-
ernment Code, Chapter 2110 [Fexas Civil Statutes; Article 6252-33],
concerning state agency advisory committees.

(c)-(d) (No change.)

(e) Review and duration. By July 1,0@3 [1999], the
board will initiate and complete a review of the committee to

determine whether the committee should be continued, consolidated

with another committee, or abolished. If the committee is not

(f) Composition.

(1) The committee shall be composed of 11 members
consisting of bur [twe] consumer andeven [nine] other representa-
tives appointed by the board.

(2) Since the composition of the committee as it existed
on March 1, 1999, is changed under this section, existing members
shall continue to serve until the board appoints members under the

new composition.
(g) Terms of office. The term of office of each member shall

be six years. Mmbers shall serve after expiration of their terms until
a replacement is appointed.

(1) Members shall be appointed for staggered terms so
that the terms of a substantial equivalent number of members will
expire on August 31st of eaclven- numbered year.

(2) (No change.)

(h) Officers. The hairman of the board [committee] shall
appoint [elect] a presiding officer and an assistant presiding officer
to begin serving on July 1 of each odd-numbered year [at is first
meeting after August 31st of each year].

(1) Each officer shall serve until theude 30th of each
odd-numbered year. Each officer may holdover until his or her
replacement is appointed by the chairman of the board [rext regular
election of officerg).

(2) (No change.)

(3) The assistant presiding officer shall perform the duties
of the presiding officer in case of the absence or disability of the
presiding officer. In case the office of presiding officer becomes
vacant, the assistant presiding officer will serve until a successor is
appointed [elected] to complete the unexpired portion of the term of
the office of presiding officer.

(4) If the office of assistant presiding officer becomes
vacant, it [A vacaney which oceurs in the offices of presiding officer
or assistant presiding officer] may be filled emporarily by vote of
the committee until a successor if appointed by the chairman of the
board [at the next committee meeting].

(5)-(6) (No change.)

(7) The presiding officer and assistant presiding officer
serving on January 1, 1999, will continue to serve until the chairman
of the board appoints their successors.

(i) Meetings. The committee shall meet only as necessary to
conduct committee business.

(1)-(2) (No change.)

(3) The committee is not a "governmental body" as
defined in the Open Meetings Act. However, in order to promote
public participation, each [Each] meeting of the committee shall be
announced and conducted in accordance with the Open Meetings
Act, Texas Government Code, Chapter 58Ath the exception that
the provisions allowing executive sessions shall not apply.

(4)-(7) (No change.)

() Attendance. Members shall attend committee meetings
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned.

(1)-(3) (No change.)

continued or consolidated, the committee shall be abolished on that

date.
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[(4) The attendance records of the members shall be
reported to the board. The report shall include attendance at
committee and subcommittee meetings.]

(k)-(m) (No change.)
(n) Statement by members.

home health services and home health services benefits and
limitations.

The department has determined the need to amend its rules
to ensure access to medically necessary diabetic supplies
and related testing equipment, and to expedite the delivery of
medically necessary home health services to recipients. The

(1) The board, the department, and the committee shalamendments remove the homebound requirement for receiving

not be bound in any way by any statement or action on the part of angliabetic supplies and related testing equipment and permits the
committee member except when a statement or action is in pursuiepartment to eliminate the prior authorization requirement for
of specific instructions from the board, department, or committee. certain services.

(2) The committee and its members may not participate
in legislative activity in the name of the board, the department, or the
committee except with approval through the department’s legidative
process. Committee members are not prohibited from representing

Joe Moritz, Health Care Financing Budget Director, has deter-
mined that for the first five-year period the sections are in effect,
there will be no fiscal implications for state or local government
as a result of enforcing or administering the sections as pro-

themselves or other entities in the legislative process. posed.

(0) Reports to board. The committee shall file an annualMr. Moritz also has determined that for each year of the five
written report with the board. years the sections are in effect, the public benefit anticipated as

(1) The report shall list the meeting dates of the committee? result of enforcing the sections will be to ensure accessibility

. ; to. medically necessary services. There will be no effect on
and any subcommittees, the attendance records of its members, a brg%a” businesses and there are no anticipated economic costs

description of actions taken by the committee, a description of hOV\{ h ired v with th .

the committee has accomplished the tasks given to the committee v perso(?sTvt\]/ 0 are required to i:omlpy W:t the sections as

the board, the status of any rules which were recommended by t groposed. There1s no impact on local employment.

committee to the board,nd anticipated activities of the committee Comments on the proposal may be submitted to Nancy Nichols,

for the next year[and any amendments to this section requested by Program Specialist Ill, Health Care Financing, Texas Depart-

the committeg]. ment of Health, 1100 West 49th Street, Austin, Texas 78756-
3168, (512) 338-6511. Comments will be accepted for 30 days

(2) (No change.)

following publication of this proposal in the Texas Register.
(3) The report shall cover the meetings and activities in

the immediate preceding 12 months and shall be filed with the boar
each dly [January]. It shall be signed by the presiding officer and
appropriate department staff.

he amendments are proposed under the Human Resources
ode, 832.021 and Government Code 8531.02, which provide
the Health and Human Services Commission with the authority
to adopt rules to administer the state’s medical assistance
(p) Reimbursement for expenses. In accordance with therogram and is submitted by the Texas Department of Health
requirements set forth ifné Government Code, Chapter 2110 [Fexas under its agreement with the Health and Human Services
Civil Statutes; Article 6252-33], a committee member may receive Commission to operate the purchased health services program
reimbursement for the member’s expenses incurred for each day thend as authorized under Chapter 15, 81.07, Acts of the 72nd
member engages in official committee busindsauthorized by the Legislature, First Called Session (1991).
General Appropriations Act or budget execution process.

(2)-(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

These proposed amendments affect Chapter 32 of the Human
Resources Code and Chapter 531 of the Government Code.

§29.303. Recipient Qualifications for Home Health Services.

An eligible Medicaid recipient must meet the following requirements
to qualify for Medicaid home health services:

Filed with the Office of the Secretary of State, on February 12, (1-3) (No change.)

1999.
TRD-9900936 (4) receive prior authorization from the department for
Susan K. Steeg home health servicesnless otherwise specified by the department;
General Counsel and

Texas Department of Health

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 458-7236

. . .
Chapter 29. Purchased Health Services

(5) (No change.)
§29.305. Home Health Services Benefits and Limitations.
(@) Home health service benefits include the following.
(1)-(2) (No change.)
(3) Medical supplies. Medical supplies are covered
Subchapter D. Medicaid Home Health Services benefits if they meet the following criteria.
25 TAC §29.303, §29.305

Subject to the approval of the State Medicaid Director, the Texas
Department of Health (department) proposes amendments to
§29.303 and 8§29.305, concerning recipient qualifications for

(A) Medical supplies must be:
(i)-(iii)
(iv) prior authorized nless otherwise specified by
the department.

(No change.)
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(B)-(C) (No change.)

(4) Durable medical equipment (DME).ubable Medical
Equipment [BME] must meet the following requirements to qualify
for reimbursement under Medicaid home health services.

(A) DME must:
(i) (No change.)

(i) be prior authorized nless otherwise specified
by the department;

(iii)-(vi)  (No change.)
(B)-(D) (No change.)
(5)-(7) (No change.)

(8) Diabetic supplies and related testing equipment. Di-
abetic supplies and related testing equipment must meet the foll ow-
ing requirements to qualify for reimbursement under Medicaid home
health services:

(A) diabetic supplies and related testing equipment
must be prescribed by a physician;

(B) prior authorization is required unless otherwise
specified by the department; and

(C) an digible recipient is not required to be home-
bound to obtain diabetic supplies and related testing equipment.

(b) Home health service limitations include the following.
(1)-(3) (No change.)

(4) Prior approval. Services or supplies furnished without

prior approval,unless otherwise gecified by the departmengre not
benefits.

(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901038

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢

Chapter 37. Maternal and Child Health Services

Subchapter H.  Midwives

25 TAC 8837.171-37.174, 37.176, 37.177, 37.179, 37.181-
37.185

The Texas Department of Health (department) proposes the
repeal of §837.171- 37.174, 37.176-37.177, 37.179, 37.181-
37.185, concerning midwives. Specifically, the sections cover
purpose; definitions, duties of the Texas Board of Health, the
Midwifery Board, the Texas Department of Health, and the mid-
wifery program coordinator; Midwifery Board meetings; addi-
tional information collected by the midwifery program; informed
choice and disclosure statement; publishing of reports; newborn

screening; injunctions and civil and criminal penalties; provision
of support services; eye prophylaxis; and midwifery practice
standards and principles.

The department proposes repeal of the sections in 25 Texas
Administrative Code (TAC) in order that new sections may
be proposed by the Texas Midwifery Board for adoption at
22 TAC, Examining Boards, Chapter 831, Midwives. The
Texas Midwifery Board is authorized by the Texas Midwifery
Act (the Act), Texas Civil Statutes, Article 4512i, 88A(b), to
adopt rules concerning documentation of midwives; standards
for approval of midwifery education courses, instructors, and
facilities; standards for midwifery practice; basic and continuing
midwifery education requirements; reporting and processing
complaints; disciplinary procedures; procedures for reciprocity
for initial documentation; and any additional rules necessary to
implement any duty imposed on the board by the Act, subject to
the approval of the Texas Board of Health. Effective December
1, 1998, the Midwifery Program and the Midwifery Board were
administratively transferred from the department’s Women’s
Health Division to the department’s Professional Licensing and
Certification Division. The new rules proposed by the Midwifery
Board in 22 TAC, Chapter 831, can be found in this issue of the
Texas Register in the Proposed Rule section.

Jack Baum, D.D.S., Acting Associate Commissioner for Com-
munity Resources and Development, has determined that for
the first five-year period the sections are in effect, there will be
no fiscal implications for state or local government as a result
of the repeals.

Dr. Baum also has determined that for each of the first five
years the repeals are in effect, the public benefit anticipated
is more effective regulation of the midwifery practice. There
are no anticipated economic costs to small businesses or to
persons who will be affected by the repeals. No effect on local
employment is anticipated.

Written comments on the proposed repeals may be submitted
to Yvonne Feinleib, Midwifery Program Director, Professional Li-
censing and Certification Division, Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756-3189, telephone
(512) 834-4523. Comments will be accepted for 30 days follow-
ing publication of the proposed repeals in the Texas Register.

The repeals are proposed under Health and Safety Code,
§12.001(b), which provides the board with authority to adopt
rules for the performance of every duty imposed by law upon
the board, the department and the commissioner of health.

The repeals affect the Texas Midwifery Act, Texas Civil Statutes,
Article 4512i.

Sections proposed for Repeal:
§37.171. Purpose.
§37.172. Definitions.

8§37.173. Duties of the Texas Board of Health, the Midwifery
Board, the Texas Department of Health and the Midwifery Program
Coordinator.

§37.174. Midwifery Board.

837.176. Additional Information.

837.177. Informed Choice and Disclosure Statement.
§37.179. Publishing Reports.

§37.181. Newborn Screening.
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§37.182. Injunctions and Civil and Criminal Penalties.
§37.183. Provision of Support Services.

§37.184. Eye Prophylaxis.

§37.185. Midwifery Practice Standards and Principles.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900956

Edna Dougherty

Chair

Texas Department of Health

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 458-7236

¢ ¢ ¢

Chapter 39. Primary Health Care Services Pro-

gram

Dr. Lawson also has determined that for each year of the first
five years the repeal is in effect, the public benefit anticipated
as a result of enforcing the section will be nonexistent since
the section will no longer exist. There will be no effect on small
businesses. There are no economic costs to persons as a result
of this repeal. There will be no effect on local employment.

Comments may be submitted to Janet Lawson, M.D., Acting
Chief, Bureau of Community Oriented Public Health, Texas
Department of Health, 1100 West 49th Street, Austin, Texas
78756, (512) 458-2177. Comments on the proposed section
will be accepted for 30 days following publication in the Texas
Register.

The repeal is proposed under the Health and Safety Code,
§11.016, which allows the board to establish advisory commit-
tees; the Government Code, Chapter 2110, which sets stan-
dards for the evaluation of advisory committees by the agen-
cies for which they function; and the Health and Safety Code,
§12.001, which provides the board with authority to adopt rules
for the performance of every duty imposed by law upon the
board, the department, and the commissioner of health.

The repeal affects the Health and Safety Code, Chapter 11, and

Subchapter B. State Primary Care Program Advithe Government Code, Chapter 2110.

sory Committee
25 TAC §39.41

§39.41. Community Oriented Primary Care Advisory Committee

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s

(Editor's note: The text of the following section proposed for repealjegal authority to adopt.
will not be published. The section may be examined in the offices of

the Texas Department of Health or in the Texas Register office, Roo

245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Health (department) proposes the
repeal of 839.41, concerning the Community Oriented Primary
Care Advisory Committee (committee). The committee has pro-
vided advice to the Texas Board of Health (board) and the de-
partment in planning, coordinating, and administering the de-
velopment of a community-based comprehensive system of pri-
mary care, encompassing a full spectrum of psychosocial, pre-
ventive, acute/urgent, case management, and dental services.

In 1993, the Texas Legislature passed Senate Bill 383 (now cod-
ified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules on advisory committees.
The rules must state the purpose of the committee, describe
the tasks of the committee, describe the manner in which the
committee will report to the agency, and establish a date on
which the committee will be automatically abolished unless the
governing body of the agency affirmatively votes to continue the
committee’s existence.

In 1995, the board established a rule relating to the Community
Oriented Primary Care Advisory Committee. The rule states
that the committee will automatically be abolished on July
1, 1999. The board has now reviewed and evaluated the
committee and has determined that the committee should be
abolished. Issues relating to the type of advice previously
provided by the committee may be addressed through the
establishment of ad hoc committees

Janet Lawson, M.D., Acting Chief, Bureau of Community
Oriented Public Health, has determined that for each year of
the first five years the repeal is in effect, there will be no
fiscal implications for state or local governments as a result of
enforcing or administering this section since the section will no
longer exist.

Filed with the Office of the Secretary of State, on February 12,
999.

TRD-9900945

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢

Chapter 115. Home and Community Support Ser-

vices Agencies

Subchapter F.  Advisory Committee
25 TAC §115.71

The Texas Department of Health (department) proposes an
amendment to §115.71, concerning the Home and Community
Support Services Advisory Committee (committee). The com-
mittee provides advice to the Texas Board of Health (board) in
the area of licensing of home and community support services
agencies and was established under the Health and Safety
Code, §142.015.

In 1993, the Texas Legislature passed Senate Bill 383 (now
codified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules on advisory committees.
The rules must state the purpose of the committee, describe
the tasks of the committee, describe the manner in which the
committee will report to the agency, and establish a date on
which the committee will be automatically abolished unless the
governing body of the agency affirmatively votes to continue the
committee’s existence.
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In 1995, the board established a rule relating to the Home
and Community Support Services Advisory Committee. The
rule states that the committee will automatically be abolished
on July 1, 1999. The board has now reviewed and evaluated
the committee and has determined that the committee should
continue in existence until July 1, 2003.

This section amends provisions relating to the operation of the
committee. Specifically, language is revised to reference the
Government Code; to add the task of advising the department
on enforcement provisions as specified in the Health and Safety
Code, §142.015(c); to continue the committee until July 1, 2003;
to clarify who may call a meeting; to clarify that the committee is
prohibited from holding an executive session (closed meeting)
for any reason; to clarify that the committee and its members
may not participate in legislative activity in the name of the
board, the department, or the committee except with certain
approval; to require the committee’s annual report in July
rather than January; and to reference reimbursement of a
member’s expenses if authorized by the General Appropriations
Act or budget execution process. These changes will clarify
procedures for the committee and emphasize the advisory
nature of the committee.

C. Thomas Camp, Chief, Bureau of Licensing and Compliance,
has determined that for each year of the first five years the
proposed section is in effect, there will be no fiscal implications
for state or local governments as a result of enforcing or
administering this section.

Mr. Camp also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be better information and
advice provided to the board and the department on the issues
addressed by the advisory committee and clarification of the
role and procedures of the committee. There will be no effect
on small businesses. There are no economic costs to persons
who are required to comply with the section as proposed. There
will be no effect on local employment.

Comments may be submitted to Veronda Durden, Health Facil-
ity Licensing Division, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756, 512/834-6647. Comments
on the proposed section will be accepted for 30 days following
publication in the Texas Register.

The amendment is proposed under the Health and Safety
Code, 811.016, which allows the board to establish advisory
committees; the Government Code, Chapter 2110, which sets
standards for the evaluation of advisory committees by the
agencies for which they function; and the Health and Safety
Code, 812.001, which provides the board with authority to adopt
rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

The amendment affects the Health and Safety Code, Chapter
11, and the Government Code, Chapter 2110.

8115.71.
mittee.

(@ (No change.)

(b) Applicable law. The committee is subject tioetGov-
ernment Code, Chapter 2110 [Fexas Civil Statutes; Article 6252-33],
concerning state agency advisory committees.

(c) (No change.)
(d) Tasks.

Home and Community Support Services Advisory Com-

(1)-(2) (No change.)

(3) The committee may advise the Texas Department of
Hed th (department) on the implementation of enforcement provisions
of the Health and Safety Code, Chapter 142.

(4) [(3)]The committee shall carry out any other tasks
given to the committee by the board.

(e) Review and duration. By July 1,0@3 [1999], the
board will initiate and complete a review of the committee to
determine whether the committee should be continued, consolidated
with another committee, or abolished. If the committee is not
continued or consolidated, the committee shall be abolished on that
date.

(-(h) (No change.)

(i) Meetings. The committee shall meet only as necessary to
conduct committee business.

(1) A meeting may be called byegartment [agreement
of Texas Department of Health (department)] staff, [and either] the

presiding officeror any three members of the committee.
(2) (No change.)

(3) The committee is not a "governmental body" as
defined in the Open Meseting Act. However, in order to promote
public participation, each [Each] meeting of the committee shall be
announced and conducted in accordance with the Open Meetings
Act, Texas Government Code, Chapter 58Ath the exception that
the provisions allowing executive sessions shall not apply.

(4)-(7) (No change.)

() Attendance. Members shall attend committee meetings
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned.

(1)-(3) (No change.)

[(4) The attendance records of the members shall be
reported to the board. The report shall include attendance at
committee and subcommittee meetings.]

(k)-(m) (No change.)
(n) Statement by members.

(1) The board, the department, and the committee shall
not be bound in any way by any statement or action on the part of any
committee member except when a statement or action is in pursuit
of specific instructions from the board, department, or committee.

(2) The committee and its members may not participate
in legislative activity in the name of the board, the department, or the
committee except with gpproval through the department’s legidative
process. Committee members are not prohibited from representing
themselves or other entities in the legislative process.

(0) Reports to board. The committee shall file an annual
written report with the board.

(1) The report shall list the meeting dates of the committee
and any subcommittees, the attendance records of its members, a brief
description of actions taken by the committee, a description of how
the committee has accomplished the tasks given to the committee by
the board, the status of any rules which were recommended by the
committee to the board,nd anticipated activities of the committee

for the next year[and any amendments to this section requested by

the committes].
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(2) (No change.)

(3) The report shall cover the meetings and activities inI
the immediate preceding 12 months and shall be filed with the boar§
each dly [January]. It shall be signed by the presiding officer and

appropriate department staff.

(p) Reimbursement for expensesn &ccordance with the
requirements set forth in the Government Code, Chapter 2110, a

an executive session (closed meeting) for any reason; to clarify
that the committee and its members may not participate in leg-
islative activity in the name of the board, the department, the
NE, or the committee except with certain approval; to require
the committee’s annual report in July rather than January; and
reimbursement for a committee member’'s expenses if autho-
rized by General Appropriations Act or budget execution pro-
cess. These changes will clarify procedures for the committee

[A] committee member may-@t] receive reimbursement for the and emphasize the advisory nature of the committee.

member’'s expenses incurred for each day the member engages

official business {oless allowed under the Texas Civil Statutes;
Article 6252-33] if authorized by the Generd Appropriations Act
or budget execution process .

(1)-(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900942

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢
25 TAC 8115.72

The Texas Department of Health (department) proposes an
amendment to §115.72, concerning the Texas Department of
Health/Board of Nurse Examiners (TDH/BNE) Memorandum of
Understanding Advisory Committee (committee). The commit-
tee provides advice to the Texas Board of Health (board) and
the Board of Nurse Examiners (BNE) regarding circumstances
under which the provision of health-related tasks or services
provided by a home and community support services agency
are not considered to be the practice of professional nursing un-
der the personal assistance services licensure category. The
committee was established under the Health and Safety Code,
§142.016(b).

In 1993, the Texas Legislature passed Senate Bill 383 (now
codified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules on advisory committees.
The rules must state the purpose of the committee, describe
the tasks of the committee, describe the manner in which the
committee will report to the agency, and establish a date on
which the committee will be automatically abolished unless the
governing body of the agency affirmatively votes to continue the

(lf Thomas Camp, Chief, Bureau of Licensing and Compliance,
has determined that for each year of the first five years the
proposed section is in effect, there will be no fiscal implications
for state or local governments as a result of enforcing or
administering this section.

Mr. Camp also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be better information and
advice provided to the board and the department on the issues
addressed by the advisory committee and clarification of the
role and procedures of the committee. There will be no effect
on small businesses. There are no economic costs to persons
who are required to comply with the section as proposed. There
will be no effect on local employment.

Comments may be submitted to Veronda Durden, Health Facility
Compliance Division, Texas Department of Health, 1100 West
49th Street, Austin, Texas 78756, (512) 834-6647. Comments
on the proposed section will be accepted for 30 days following
publication in the Texas Register.

The amendment is proposed under the Health and Safety
Code, 811.016, which allows the board to establish advisory
committees; the Government Code, Chapter 2110, which sets
standards for the evaluation of advisory committees by the
agencies for which they function; and the Health and Safety
Code, 812.001, which provides the board with authority to adopt
rules for the performance of every duty imposed by law upon
the board, the department, and the commissioner of health.

The amendment affects the Health and Safety Code, Chapter
11, and the Government Code, Chapter 2110.

8115.72. Texas Department of Health/Board of Nurse Examiners

Memorandum of Understanding Advisory Committee.
(@ (No change.)

(b) Applicable law. The committee is subject tioetGov-
ernment Code, Chapter 2110 [Fexas Civil Statutes; Article 6252-33],
concerning state agency advisory committees.

(c)-(d) (No change.)
(e) Review and duration. By July 1,0@3 [1999], the

board will initiate and complete a review of the committee to
determine whether the committee should be continued, consolidated
with another committee, or abolished. If the committee is not
continued or consolidated, the committee shall be abolished on that
date.

committee’s existence.

In 1995, the board established a rule relating to the TDH/BNE
Memorandum of Understanding Advisory Committee. The rule
states that the committee will automatically be abolished on
July 1, 1999. The board has now reviewed and evaluated
the committee and has determined that the committee should
continue in existence until July 1, 2003.

(f) Composition.

(1) The committee shall be composed of ten members
This section amends provisions relating to the operation of the ~ [fointly appeinted by the board and the BNE]. The members of the
committee. Specifically, language is revised to reference the ~ committee shall be appointed as follows:

Government Code; to continue the committee until July 1, 2003; (A)
to clarify that members holdover until their replacement is ap-
pointed; to clarify that the committee is prohibited from holding

[(D)] one representative from the BNE and one
representative from the Texas Department of Health (department);
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(B) [(2)] one representative from the Texas Depart- BNE, or the committee except with approval through the department’s
ment of Mental Health and Mental Retardation; legislative process. Committee members are not prohibited from
representing themselves or other entities in the legislative process.

(C) [(3)] one representative from the Texas Depart-
ment of Human Services; (0) Reports to board. The committee shall file an annual
written report with the board and the BNEn([sufficient detail to
allow each agency to report to the legidative budget board pursuant

(1) The report shall list the meeting dates of the committee

and any subcommittees, the attendance records of its members, a brief

(F) [(8)] one representative from the Texas Hospice description of actions taken by the committee, a description of how
Organization, Incorporated, or its successor; the committee has accomplished the tasks given to the committee by
the board, the status of any rules which were recommended by the
committee to the boardnd, anticipated activities of the committee
for the next year[and any amendments to this section requested by

(H) [(8)] two representatives of organizations such asthe committeg].
the Personal Assistance Task Force or the Disability Consortium that

(D) [(4)] one representative from the Texas Nurses
Association;

(E) [(5)] one representative from the Texas Association
for Home Care, Incorporated, or its successor;

(G) [(A] one representative of the Texas Respite
Resource Network or its successor; and

advocate for clients in community-based settings.

(2) The representatives from the organizations listed in
subparagraphs (1)-(7) may serve without further approval of the
board or the BNE. The representatives of organizations described in
subparagraph (8) must be approved by the board and the BNE before

serving.

(g) Terms of office. The term of office of each member shall

be six years. Mmbers shall serve after expiration of their term until

(2) (No change.)

(3) The report shall cover the meetings and activities in
the immediate preceding 12 months and shall be filed with the board
and the BNE eachuly [January]. It shall be signed by the co-
chairmen and appropriate department staff.

(p) Reimbursement for expenses. Except in accordance with
the requirements set forth e Government Code, Chapter 2110
[Texas Revised Civil Statutes Annotated, Article 6252-33, §4], a

committee member shall-@t] be reimbursed for expenses incurred
for each day the member engages in officia committee business if

(1) Members shall be appointed for staggered terms sauthorized by the General Appropriations Act or budget execution
that the terms of a substantially equivalent number of members wilprocess.
expire on January 31 of each even-numbered year.

(2) (No change.)
(h) (No change.)

(i) Meetings. The committee shall meet only as necessary t
conduct committee business.

(1)-(2) (No change.)

(3) The committee is not a "governmental body" as
defined in the Open Meetings Act. However, in order to promote
public participation, each [Each] meeting of the committee shall be
announced and conducted in accordance with the Open Meeting§x@s Department of Health
Act, Texas Government Code, Chapter 5&dth the exception that Earliest possible date of adoption: April 4, 1999
the provisions allowing executive sessions shall not apply. For further information, please call: (512) 458-7236

(4)-(7) (No change.) ¢ ¢ ¢

() Attendance. Members shall attend committee meetingsChapter 143. Medical Radi0|ogic Techn0|ogists
as scheduled. Members shall attend meetings of subcommittees to
which the member is assigned_ 25 TAC §§1431, 1432, 1434, 1437—1439, 14311, 14314,

(1)-(3) (No change.) 143.16-143.20

[(4) The of the be The Texas Department of Health (department) proposes

: amendments to §8143.1, 143.2, 143.4, 143.7-143.9, 143.11,
repeptgd teant:e beardrl ) The Feport ]shali tclude dttendance at 143.14, and 143.16-143.20, concerning persons performing

radiologic procedures. The amendments cover purpose and

(k)-(m) (No change.) scope; definitions; fees; types of certificates and applicant

eligibility; examinations; standards for the approval of curricula

(n) Statement by members. and instructors; continuing education requirements; disciplinary

(1) The board, the department, and the committee shalactions; dangerous or hazardous procedures; mandatory

not be bound in any way by any statement or action on the part of anfraining programs for non-certified technicians; registry of

committee member except when a statement or action is in pursufton-certified technicians; hardship exemptions; and alternate
of specific instructions from the board, department, or committee. training requirements.

a replacement is appointed.

(2)-(5) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
Aegal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900944
Susan K. Steeg
General Counsel

(2) The committee and its members may not participate
in legislative activity in the name of the board, the department, the

The amendments add definitions for physician assistant, mobile
radiography, mobile x-ray equipment and portable x-ray equip-
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ment. All definitions are included with numbers to comply with
the new Texas Register format required by 1 Texas Adminis-
trative Code, 891.1, effective February 17, 1998. Also, the
amendments will add a waiver for training program fees for pro-
grams accredited by the Texas Higher Education Coordinating
Board; list what is considered directly related continuing edu-
cation topics; clarify dangerous or hazardous procedures for
registered nurses and physician assistants; add qualifications
for non-certified technician training program instructors; and up-
date and clarify existing language.

Bernie Underwood, C.PA., Chief of Staff Services, Health Care
Quality and Standards, has determined that for each of the
first five years the sections will be in effect, there will be
fiscal implications as a result of enforcing or administering the
sections as proposed. The effect on state government will be
an estimated decrease in revenue to the state of approximately
$600 per year. There will be no fiscal implication for local
government.

Ms. Underwood has determined that for each year of the first
five years the sections as proposed are in effect, the public
benefit anticipated as a result of enforcing the sections as
proposed will be to assure the appropriate regulation of medical
radiologic technologists and continue to identify competent
medical radiologic technologists. There will be no effect on
small businesses. There are no anticipated economic costs
to persons who are required to comply with the sections as
proposed. There is no anticipated impact on local employment.

Comments on the proposal may be submitted to Jeanette
Hilsabeck, Administrator, Medical Radiologic Technologist Cer-
tification Program, Professional Licensing and Certification Di-
vision, Texas Department of Health, 1100 West 49th Street,
Austin, Texas, 78756-3183, (512) 834-6617; FAX (512) 834-
6677. Comments will be accepted for 30 days following publi-
cation of this proposal in the Texas Register.

The amendments are proposed under the Medical Radio-
logic Technologist Certification Act, Texas Civil Statutes, Arti-
cle 4512m, §2.05(e) which provides the Texas Board of Health
(board)with the authority to adopt rules necessary to implement
the Act; and the Texas Health and Safety Code §12.001, which
provides the board with the authority to adopt rules for the per-
formance of every duty imposed by law on the board, the de-
partment, and the commissioner of health.

These proposed amendments implement the Medical Radio-
logic Technologist Certification Act, Texas Civil Statutes, 4512m.

§143.1. Purpose and Scope.
(@ (No change.)

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Act - The Medical Radiologic Technologist Certifi-
cation Act, Texas Civil Statutes, Article 4512m, Acts 1987, 70th
Legislature, Chapter 1096, §3.01.

(2) Administrator - The department employee designated
as the administrator of regulatory activities authorized by the Act.

(3) AMA - The American Medical Association.
(4) AP - Anterior/posterior.

(5) Applicant - A person who applies to the Texas
Department of Health for a certificate or temporary certificate, general
or limited.

(6) ARCRT - American Registry of Clinical Radiography
Technologists and its successor organizations.

(7) ARRT - The American Registry of Radiologic
Technologists and its predecessor or successor organizations.

(8) BCE - The Texas State Board of Chiropractic
Examiners.

(9) BDE - The Texas State Board of Dental Examiners.
(10) Biennial - Occurring every two years.

(11) BME - The Texas State Board of Medical Examin-
ers.

(12) BNE - The Texas State Board of Nurse Examiners.
(13) Board - The Texas Board of Health.
(14) BPE - The Texas State Board of Podiatry Examiners.

(15) Cardiovascular (CV) - Limited to the coronary
vessels, atria, ventricula, ascending aorta and aortic arch.

(16) Certificate - A medical radiologic technologist
certificate, general or limited, unless the wording specifically refers
to one or the other, issued by the Texas Department of Health.

(17)  Chiropractor - A person licensed by the Board of
Chiropractic Examiners (BCE) to practice chiropractic.

(18) Committee - The Medical Radiologic Technologist
Advisory Committee.

(19) Dentist - A person licensed by the Board of Dental
Examiners (BDE) to practice dentistry.

(20) Department - The Texas Department of Health.

(21) Federally qualified health center (FQHC) - A health
center as defined by 42 United States Code, §1396d(2)(B).

(b) Scope. These sections cover definitions; the Medical Ra- ) S
diologic Technologist Advisory Committee; fees; applicability (ex- (22)  Fluoroscopy - The practice of examining tissues us-
ceptions to certification); application requirements and proceduredg a fluorescent screen, including digital and conventional methods.
types of certificates; examinations; standqrd_s for currlc_ula and_ln- (23)  Fluorography - Hard copy of a fluoroscopic image:
structor approval; certificate renewal; continuing education requirez oo known as s :

. . 1 pot films.
ments; changes of name or address; certifying persons with crlmlnaﬁ o o
backgrounds to be medical radiologic technologists; disciplinary ac- ~ (24)  General certification - An authorization to perform
tions; alternate eligibility requirements; dangerous or hazardous pro-adiologic procedures.
cedures; mandatory training programs for non-certified technicians; (25)
registry of non-certified technicians;H@| hardship exemptionsnd
alternate training requirements.

Instructor - An individual approved by the depart-
ment to provide instruction and training in the discipline of medical
radiologic technology in an educational setting.

§143.2. Definitions. (26)

JCAHO - The Joint Commission on Accreditation
of Healthcare Organizations.
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(27) JRCENMT - The Joint Review Committee on Ed- (46) Registry - A list of names and other identifying
ucation in Nuclear Medicine Technology and its successor organizainformation of non-certified technicians.

tions. (47) Sponsoring institution - A hospital, educational, or

(28) JRCERT - The Joint Review Committee on Educa- other facility, or a division thereof, that offers or intends to offer a

tion in Radiologic Technology and its successor organizations. course of study in medical radiologic technology.
(29) JRCCVT - The Joint Review Committee in Cardio- (48)  Supervision - Responsibility for and control of
vascular Technology. quality, radiation safety and protection, and technical aspects of the

application of ionizing radiation to human beings for diagnostic and/

(30) Limited certification - An authorization to perform or therapeutic purposes.

radiologic procedures that are limited to specific parts of the humal
body. (49) Temporary certification, general or limited - An

(31) Limited Medical Radiologic Technologist (LMRT) authorization to perform radiologic procedures for a limited period,

- A person who holds a limited certificate issued under the Act, anJIOt to exceed one year.

who under the direction of a practitioner, intentionally administers (50) TRCR - Texas Regulations for the Control of

radiation to specific parts of the bodies of other persons for medicdRadiation, 25 Texas Administrative Code, Chapter 289 of this title

reasons. The limited categories are the skull, chest, spine, extremitie@elating to Texas Regulations for the Control of Radiation). The

podiatric, [and] chiropractic &ad cardiovascular. regulations are available from the Standards Branch, Bureau of
(3) Medical radiologic technologist (MRT) - A person Radiation Control, Texas Department of Health, 1100 West 49th

who holds a general certificate issued under the Act, and who, undesrtreet’ Austin, Texas 78756-3189 (phone 1-512-834-6688).

the direction of a practitioner, intentionally administers radiation t08§143.4. Fees.

other persons for medical reasons. (a) (No change.)
(33) Mobile radiography - Includes mobile x-ray equip- (b) The schedule of fees is as follows:

ment and portable x-ray equipment.
. . . (1)-(16) (No change.)
(34) Mobile x-ray equipment - Equipment mounted on

a permanent base with wheels and/or casters for moving while (17) training program application fee - $350d applica-
completely assembled. tion fee for training programs accredited by the Texas Higher Edu-

o - cation Coordinating Board shall be waived);
(35) NMTCB - Nuclear Medicine Technology Certifica- .
tion Board and its successor organizations. (18) training program amendment fee - $40e(amend-
- o ment fee for training programs accredited by the Texas Higher Edu-
(36) Non-Certified Technician (NCT) - A person who has cgion Coordinating Board shall be waived);
completed a training program and who is listed on the registry:

An NCT may not perform a radiologic procedure which has been (19) training program renewal fee - $15thg renewal
identified as dangerous or hazardous. fee for training programs accredited by the Texas Higher Education

(37) PA - Posterior/anterior Coordinating Board shal be waived);

. ) (20)-(21) (No change.)
(38) Physician - A person licensed by the Board of Med- . . T
ical Examiners (BME) to practice medicine. §143.7. Types of Certificates and Applicant Eligibility.

(39) Physician assistant - A person licensed as a physician (a) General. The purpose of this section is to set out the
assistant by the Texas State Board of Physician Assistant ExaminelgP€S Of certificates issued and the qualifications of applicants for
certification as a medical radiologic technologist (MRT) or limited

%)%)IE())(::)aglrsatc-ﬂ?epg(r)sd?gtxensed by the Board of Podiatry Examiners ...~ radiologic technologist (LMRT).

(41) Portable x-ray equipment - Equipment designed to (1)-8)  (No change.)
be hand-carried. (4) A person certified as an MRT or LMRT shall carry
or display the original certificate or current identification card at the

(42)  Practitioner - A doctor of medicine, osteopathy, 'place of employment. Photocopies shall not be carried or displayed

podiatry, dentistry, or chiropractic who is licensed under the laws o ] :

this state and who prescribes radiologic procedures for other perso&%"'{ fray be kept in a file]

for medical reasons. (5 A person certified as an MRT or LMRT shall only

allow his or her certificate to be copied for the purpose of verification

by employers, licensing boards, professional organizations and third

arty payors for credentialing and reimbursement purposes. Other

persons and/or agencies may contact the board’ s office in writing or

(44) Radiologic procedure - Any procedure or article by phone to verify certification.

intended for use in the diagnosis of disease or other medical or dental 6 No one shall displav. present. or carry a certifi-

conditions in humans (including diagnostic x-rays or nuclear medicine L) [@] .  aispiay, p ’ Yy .
T - - cate or an identification card which has been altered, photocopied, or

procedures) or the cure, mitigation, treatment, or prevention Ofd'sease}herwise reproduced

in humans that achieves its intended purpose through the emission 3 P ’

ionizing radiation. (7) [(6)] No one shall make any alteration on any certifi-

cate or identification card issued by the department.

(43) Radiation - lonizing radiation in amounts beyond
normal background levels from sources such as medical and dent
radiologic procedures.

(45) Registered nurse - A person licensed by the Board
of Nurse Examiners (BNE) to practice professional nursing. (b)-(e) (No change.)
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(f) Limited medical radiologic technologist. To qualify for (1) Notification of examinees. Results of an examination
a limited certificate, an applicant shall meet the requirements irprescribed by the department but administered under the auspices
paragraph (4) of this subsection and subsection (d) of this section. of another agency will be communicated to the applicant by the
(1-(2) (No change.) department, unless the contract between the department and that

agency provides otherwise.

(3) Persons holding a limited certificate in one or more (2) Score release. The applicant is responsible for
categories may not perform radiologic procedures involving the USE \bmitting a signed score .release tc?pthe examininp agency or
of contrast media, utilization of fluoroscopic equipment, mammogra- anizat?on orgotherwise arranging to have examin%tiogl sc)(/)res
phy, tomography, mbile radiography [bedside radiography], nuclear f gwarded to the department ging
medicine, and/or radiation therapy procedures. However, a persoﬁ P )
holding a limited certificate in the cardiovascular category may per- (3) Deadlines. The department shall notify each examinee
form radiologic procedures involving the use of contrast media andf the examination results within 14 days of the date the department
fluoroscopic equipment for the purposes of diagnosing or treating aeceives the results.

disease or condition of the cardiovascular system. () [6)] Refunds. Examination fee refunds will be in

(4) (No change.) accordance with policies and procedures of the department or the
(©-G) (No change.) agency or organization prescribed by the department to administer
9 ge. an examination. No refunds will be made to examination candidates
§143.8. Examinations. who fail to appear for an examination.
(a)-(b) (No change.) §143.9. Standards for the Approval of Curricula and Instructors.
(c) Approved examination for the general certificate. A (@)-(c) (No change.)

general certificate shall be issued upon successful completion of
the Nuclear Medicine Technology Certification Board (NMTCB)
examination or the appropriate examination of the American Registr
of Radiologic [Clinical Radiography] Technologists (ARRT). The

(d) Application procedures for limited certificate programs
which are not accredited by JRCERT or JRCCVT. An application
%hall be submitted to the department at least ten weeks prior to the
arting date of the program to be offered by a sponsoring institution.

three disciplines are radiography, nuclear medicine technology, an fficial application forms are available from the department and must

radiation therapy technology. Determination of the appropriat : : :
examination shrz)i)lll be madeggn the basis of the type of ep(?ucgtionege pompleted and signed by the program director of the sponsoring
institution’s program. Program directors shall be responsible for

program completed by the general temporary certificate holder. the curriculum, the organization of classes, the maintenance and

(d) (No change.) availability of facilities and records, and all other policies and

(& Applicants approved for the limited certification exami- procedures related to the program or course of study.

nation will be alowed three attempts to pass the examination. The (2)-(5) (No change.)
three attempts must be made within a three- year period of time.
When either three unsuccessful attempts have been made or three
years have expired, the individual is no longer considered eligible (A)-(H) (No change.)
under this section. To be digible for an additional examination the
applicant must submit documentation indicating completion of reme-
dial activities. The fourth atempt must occur within the one-year
period following the third unsuccessful attempt. Those failing the
fourth attempt, or waiting longer than one year following the third
unsuccessful attempt, may only become dligible by re-entering and
completing an approved limited certification program. Upon the ap-
plicant’s successful completion of the examination, the department
shall issue an approval letter for the limited certificate. (J) (No change.)

(6) The application shall include:

() a letter or other documentation from the Texas
Workforce Commission, Proprietary Schools Section indicating that
the proposed training program has complied with or has been
granted exempt status under the Texas Proprietary School Act, Texas
Education Code, Chapter 32 and 19 Texas Administrative Code,
Chapter 175 o verification of accreditation by the Texas Higher
Education Coordinating Board; and

(f) [e)] Examination schedules. A schedule of examinations (7)-(10) (No change.)
indicating the date(s), location(s), fee(s) and application procedures
shall be provided by the agency or organization administeringC .

Lt ! urric
the examination(s) for the department to each person issued any
temporary certificate or approved under the provisions of §143.15 (1) (No change.)
of this title.

(e) Curricula requirements. Each student must complete a
ulum which meets or exceeds the following requirements:

(2) a clinical practicum for each category of limited cur-
(9) [(B)] Standards of acceptable performance. The scalediculum is required. The practicum must include clinical instruction
score to determine pass or fail performance shall be 75. and clinical experience under the instruction or direction of a practi-

. N N tioner and an MRT or LMRT in accordance with the following chart.
(h) [(g)] Completion of examination application forms. Each Figure: 25 TAC §143.9(e)(2)

applicant shall be responsible for completing and transmitting appro-
priate examination application forms and paying appropriate exami- (A)-(B) (No change.)
nation fees by the deadlines set by the department or the agency or

L N o . (C) For the skull category, the 100 hours of clinical
organization administering the examinations prescribed by the depargxperience must include a minimum of [45] independently per-
ment. o

formed procedures to include the skull (posterior/anterior, anterior/
(i) [€h)] Results. posterior, lateral and occipital), paranasal sinuses, facial bones, and
the mandible. At least two procedures must be the mandible. Only
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one student shall receive credit for any one radiologic procedure pefb)(8) of this section, with a signed statement that the technologist
formed. completed during the renewal period at lea6%b0of the required
(D) (No change.) number of hours [12 elock heurs] of continuing education directly
) related to the performance of a procedure utilizing ionizing radiation
(H-(i) (No change.) for medical purposesnd that no more than 50% of the required
. S - o number of hours shall be verifiable independent self-study activities.
() Application procedures for limited certificate programs

accredited by JRCERT or JRCCVT. (1) At the time of renewd [Following each renewal
(1) (No change.) menth] or at other times determined by the department, the depart-
’ ment will select a random sample of technologists to verify compli-
(2) The application must be notarized and shall be accom-ance with the continuing education requirements. The technologists
panied by the following items: selected in the random sample shall subrhitha time of renewal or
(A) (No change.) within 30 days following notification from the department:

(B) a copy of the current accreditation issued to the (A)-(B)  (No change.)

program by the JRCERTraRCCVT; (2)-(3) (No change.)
(C)-(D) (No change.) (@) (No change.)
§143.11. Continuing Education Requirements. (h) Activities unacceptable as continuing education. The

(@)-(b) (No change.) department shall not grant credit for:

(c) Content. All continuing education activities should (1)-0) (_N_O_ ch.ange.) _ _ _
provide for the professional growth of the technologist. (10) activities in accordance with subsection (e)(3) of this
section in excess of the one-time credit per topic of instruction or in

0 i . - e .
_— (1). Al Ieas_t 50% of the required number of _hou_rs must t.)eexcess of a total of five contact hours during a continuing education
activities which are directly related to the use and application of 'On'z'period' o]

ing forms of radiationd produce diagnostic images and/or administer

treatment to human beings for medical purposesr Fhe purpose of (11) activities in accordance with subsection (e)(4) of this
this section, directly related topics include, but are not limited to: section in excess of five contact hours during a continuing education
radiation safety, radiation biology and radiation physics; anatomical period;or [-]

positioning; radiographic exposure technique; radiological exposure (12) activities that are an employment requirement or

technique; emerging imaging modality study; patient care associated
with a radiologic procedure; radiopharmaceutics, pharmaceutics, and
contrast media application; computer function and application in ra- (i) (No change.)
diology; mammography applications; nuclear medicine application;
and radiation therapy applications.

concerning specific institutional policies and procedures.

() Exemptions. The department will consider granting an
exemption from the continuing education requirement on a case-by-

(2)-(3) (No change.) case basis if:
(d) (No change.) (1)-(2) (No change.)
(e) Additional acceptable activities. The additional activities [(3) atechnologist is anonresident of Texas for the entire

for which continuing education credit will be awarded are as follows:rerewal period and submits a sworn statement that the continuing

(1) successful completion or recertification in a cardiopul-gqep] of the o )

monary resuscitation course, basic cardiac life support course, or a

vanced cardiac life support course during the continuing education (3) [€4)] a technologist shows reasons of health, certified
period. Such successful completion or recertification shall be limiteddy a licensed physician, that prevent compliance with the continuing
to not more than: education requirement for the entire renewal period. The technologist
B must complete and forward to the department a sworn affidavit and
provide documentation that clearly establishes the period of disability
and resulting physical limitations;

(A) three hours credit during a renewal perigdfr
a cardiopulmonary resuscitation course or basic cardiac life support

course; or
. ) . . (4) [€5)] a technologist submits a sworn statement and
advanced é@ I_sf|x hours credit ‘?'”””9 a renewal period for an shows reason which prevents compliance and the reason is acceptable
anced cardiac life support course; to the department:f
(2)-(4)  (No change.) (5) [(6)] a technologist is called to or on active duty with

(f) Reporting of continuing education. Each MRT or LMRT the armed forces of the United States for the entire renewal period and
is responsible for and shall complete and file with the departmengo long as the technologist does not administer a radiologic procedure
at the time of renewal or to be considered for renewal when inih a setting outside of the active duty responsibilities during the time
an extension, a continuing education report form approved by th@n active duty. The technologist must file a copy of orders to active
department listing the title, date and number of hours for each activitynilitary duty with the department; or
for which credit is claimed. In the alternative, a technologist may )
request an exemption as set out in subsection (j) of this section
may submit a copy of the technologist’s current and active annu
registration or credential card indicating that the technologist is in

. o . ~or for the ARRT during the renewal period. All examinations shall
good standing and not on probation in accordance with subsection

[6A)] a technologist submits proof of successful com-
letion of an advanced level examination or an entry level examina-
ion in another discipline of radiologic technology administered by
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be topics dealing with ionizing forms of radiation administered to (6) [€5)] shoulder girdle radiographs, excluding AP and
human beings for medical purposes. lateral shoulder views, AP clavicle and AP scapula, unless performed

) by an RN or fysician assistant [PA] who performs the procedure
(k)-(m)  (No change.) under the direction and supervision of a practitioner;
§143.14. Disciplinary Actions.

(7) [(6)] pelvic girdle radiographs, excluding AP or PA

(a)-(b) (No change.) views:
(c) Engaging in unprofessional conduct means the following: (8) [(D] sternum radiographs, unless performed by an RN
(1)-(32) (No change.) or physician assistant [PA] who performs the procedure under the
o o direction and supervision of a practitioner; and
(33) failing reasonably to protect the certificate from ) ) ] .
fraudulent or uniawful use. (9) [€8)] radiographic procedures which utilize contrast
] media, unless performed by an RN dmypician assistant [PA] who
(d)-(G) (No change.) assists in the performance of [perferms] the procedure under the
(k) Pursuant to the Act, §2.15, the department is authorized ~ [direction and] supervision of a practitioner.
to assess an administrative penalty against a person who violates the (d)-(h) (No change.)

Act or this chapter.

(i) Effective date.
8§143.16. Dangerous or Hazardous Procedures.

(&) Purpose. The purpose of this section is to identify the (1) (No change.)

radiologic procedures which are dangerous or hazardous and may (2) [Untit January 1; 1998; an RN or PA may perform
only be performed by a practitioner, medical radiologic technologistprecedures listed in sabseeﬂens(b}@—} {b)(6); {eX5); {6} or (e)(8)
(MRT) or limited medical radiologic technologist (LMRT). There are of this section under the direction and supervision of a practitioner.]
specific procedures identified in subsections (b) and (c) of this sectio®n or after January 1, 1998, an RN diypician assistant [PA] must
which may be performed by a registered nurse (RN) orestifeed] be trained under §143.17 of this title or §143.20 of this title, or have
physician assistantff)] trained under §143.17 of this title (relating been approved to perform radiologic procedures under a hardship
to Mandatory Training Programs for Non-Certified Technicians) orexemption granted under §143.19 of this title (relating to Hardship
§143.20 of this title (relating to Alternative Training Programs). A Exemptions), in addition to performing the listed procedure under
person trained under §143.17 or §143.20 of this title and placed othe direction and supervision of a practitioneubSections (b)(6) and
a registry under §143.18 of this title (relating to Registry of Non- (c)(8) shall not be construed to authorize an RN or physician assistant
Certified Technicians) is not an MRT, LMRT or otherwise certified to independently perform fluoroscopy, fluorography or procedures
under the Medical Radiologic Technologist Certification Act (Act) utilizing contrast media.
and shall not perform a dangerous or hazardous procedure identified .

() (No change.)

in this section unless expressly permitted under this section.
C§143.17. Mandatory Training Programs for Non-Certified Techni-
5 ans.

(b) Dangerous procedures identified. Unless otherwise note
the list of dangerous procedures which may only be performed by

practitioner or MRT are: (a)-(b) (No change.)
(1) (No change.) (c) Instructor qualifications [Approved instruetors].
(2) administration of radio-pharmaceuticals, unless per- (1) An ingructor(s) shall have education and not less

formed by an RN or lpysician assistant [PA] who is appropriately  than six months classroom or clinical experience teaching the
trained as authorized by the department’s Bureau of Radiation Corsubjects assigned, shall meet the standards required by a sponsoring
trol for licensure of radioactive materials; ingtitution, if any, and shall meet at least one or more of the
i . . . . following qualifications. [For purpeses of this section; an individual
brachythé:rgelpyr'adlatlon therapy, including _imulaion and is approved by the Texas Department of Health (department) to teach
' in a training program if the individua meets the requirements of
(4)-(5) (No change.) 8§143.9(h)(1)-(2) of thistitle (relating to Standards for the Approval of
Curricula and Instructors). The application for the tranmg preg;am

(6) fluoroscopy and/or fluorography, unless performed by lifi

an LMRT with a certificate issued in the cardiovascular category, o that the i the

by an RN or fhiysician assistant [PA] who assigts in the performance appheaﬂenierl dividual instructor approval is regired:]
of [perferms] the procedure under theifdetion and] supervision of (A) beacurrently certified MRT who is also currently
a practitioner; and credentialed as a radiographer by the American Registry of Radio-

(7) cineradiography ifcluding digital acquisition tech- logic Technologists (ARRT);
niques), unless performed by an LMRT with a certificate issued in (B) be acurrently certified LMRT (excluding a tem-
the cardiovascular category. porary certificate) whose limited certificate category(ies) matches the

(c) Hazardous procedures identified. Unless otherwise noteac’ategory(lts) of instruction and training, or

the list of hazardous procedures which may only be performed by a (C) be a practitioner who is in good standing with

practitioner or MRT are: all appropriate regulatory agencies including, but not limited to,

the department, the Texas State Board of Chiropractic Examiners

(1)-(4)  (No change.) (BCE), Texas State Board of Medica Examiners (BME), or Texas

(5 spine radiography, excluding lumbar oblique views State Board of Podiatry Examiners (BPE), the Texas Department of

performed by an RN or physician assstant who performs the Human Services, the United States Department of Health and Human
procedure under the supervision of a practitioner; Services.
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(2) (No change.)
(d)-(e) (No change.)
(f) Application materials. The application shall include, at a

minimum:
(@) Purpose. The purpose of this section is to set out the rules
(1)-(9)  (No change.) for administering the registry of non-certified technicians performing
(10) a letter or other documentation from the Texas radiologic procedures, established in accordance with the Medical
Workforce Commission, Proprietary Schools Section indicating thaRadiologic Technologist Certification Act (Act), §2.05(a)(4). The
the proposed training program has complied with or has beemurpose of the department's registry is to provide a mechanism
granted exempt status under the Texas Proprietary School Act, Texdsr consumers or employers to ascertain or verify that a person
Education Code, Chapter 32 and 19 Texas Administrative Codeperforming radiologic procedures has complied with the Act, §2.05(f)

[(k) The Board of Health shall consider adopting rules later
podiatric procedures]
8143.18. Registry of Non-Certified Technicians.

Chapter 175. If approval has been granted by the Texas Higher
Education Coordinating Board, a letter or other documentation from
the Texas Workforce Commission, Proprietary Schools Section is not
necessary; and

(11) (No change.)
(9)-() (No change.)

completed part or all of the training described in subsection (d) of this
section shall be considered to have completed an approved training
program for part or al of the training but shall be required to complete
the remainder of the training program described in subsection (d) of
this section prior to the person’s placement on the registry, as set
out in 814318 of this title (relating to Registry of Neon- Certified
Fechniciansy}

[(1) Unless the person is a registered nurse or certified
able only if completed within two years of the time of the person’s
initial placement on the registry.}

[(2) Previoudy completed training shal be acceptable
only if it was}

[(A) completed at an education program approved un-
der 83439 of this title}
the requirements for acceptance as continuing education credit for
MRTs and LMRTs &s set out in §143.11 of this title (relating to
[E) aecepted for continuing edueation eredits by the
Board of Nurse Examiners.}
[(3) If a person has completed part of the training
described in subsection (d) of this section, the program director of
[(4) If aperson has completed all of the training described
in subsection (d) of this section, the department shall verify that the
previously completed hours comply with this section at the time of
the person’s placement on the registry.]

Verification of previously completed training shall
printed course curriculum, syllabi, outlines or other documentation
acceptable to the department issued in the name of the person who
certificates or transcripts will not be accepted for review.}

[(6) This subsection shal expire on January 1, 1998.}

by successfully completing a training program in accordance with
8143.17 of this title (relating to Mandatory Training Programs
for Non-Certified Technicians)ro§143.20 of this title (relating to
Alternate Training Requirements).

(b) (No change.)

(c) Initial placement on the registry. In order to be listed on
the registry for the first time, the information described in subsection
(b) of this section shall be reported to the Texas Department of
Health (department) by the training program approved under §143.17
or 8143.20 of this title after the person’s successful completion of
the training. A person who has completed all the training program
through previously completed courses in accordance with §143.17(j)
of this title may apply directly to the department to be placed on the
registry.

(d)-(h) (No change.)
§143.19. Hardship Exemptions.
(a)-(b) (No change.)
(c) Required application materials.
(1)-(3) (No change.)

(4) The application must include a list of the person(s)
performing radiologic procedures who is not a MRT, LMRT, or NCT.

(5 [(4)] The application shall be accompanied by one or
more of the following:

(A) if the applicant is unable to attract or retain an
MRT or LMRT, a sworn affidavit describing in narrative form the
applicant’s attempts to attract and retain an MRT or LMRT at a
comparable salary for the area;

(B) if the applicant is located more than 50 highway
miles from the nearest school of medical radiologic technology
approved in accordance with §143.9 of this title (relating to Standards
for the Approval of Curricula and Instructors), a sworn affidavit
describing in narrative form the physical address of the nearest
school of medical radiologic technology; the physical address of
the applicant hospital, FQHC, or primary practice location of the
practitioner; and the actual distance in highway miles between the
school and the applicant hospital, FQHC, or practitioner’'s primary
practice. The applicant shall include a map of the area clearly
indicating the locations of each entity;

(C) if the nearest school of medical radiologic tech-
nology approved in accordance with §143.9 of this title has a waiting
list of school applicants due to a lack of faculty or space, a sworn
affidavit from the applicant indicating that admissions to the school
are pending because of a lack of faculty or space;

(D) if the need for graduates in medical radiologic
technology of the applicant exceeds the number of graduates from
the nearest school of medical radiologic technology approved in ac-
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cordance with §143.9 of this title, a sworn affidavit from the applicantwith rules adopted under §2.08 of the Act at the time of application
indicating that the number of graduates from the nearest school dodsr the hardship exemption. If the person who will perform radiologic
not meet the applicant’s needs for radiologic technologists; procedures is not an RN, the name of the practitioner for whom the
radiologic procedures are performed, as named on the current regis-

E) if emergency conditions have occurred during the . . h )
90 days prigr)to making ap)élication for the hardship exemgtion tration permit, shall match the name or location of the applicant for
'whom the hardship is granted;

a sworn affidavit from the applicant describing the emergency
conditions, the hardship(s) the emergency conditions have created and (J) if the applicant is a hospital accredited by the
how long the hardship(s) is anticipated to continue. For the purposedoint Commission on the Accreditation of Health Care Organizations
of this subparagraph, emergency conditions may include a disastasr which participates in the federal Medicare cost reimbursement
epidemic, or other catastrophic event; program, an original letter on hospital letterhead stating the name(s)
. . of the person(s) performing radiologic procedures in compliance with
h (F) documenta.tlon that the United States government§ 2.07(d) of the Act on or before January 1, 1998. The letter shall be
as declared a state of war; . SR : :
accompanied by a sworn affidavit from the applicant attesting that the

(G) if the equipment operated is a bone densitometrytraining under 8143.17 or §143.20 of this title causes a fiscal hardship
unit(s) which utilizes x-radiation, a sworn affidavit from the applicant for the applicant. The affidavit shall include a statement that the
indicating the name of the person operating the equipment angerson(s) performing radiologic procedures is adequately supervised
proof that the person is a certified densitometry technologist in goo@nd trained for the procedures being performed;

standing with the International Society for Clinical Densitometry . .

(ISCD) or has completed at least 20 hours of training as follows: [{k) it the *P%ama%ﬂe&‘s for mempH;rpese of
(i) specific bone densitometry equipment utilizing Beecember 31; 1997, in atraining program approved by the department

x-radiation to be used by the operator-16 hours presented by ander 8143.17 of this title or §143.20 of this title. Applications

medical radiologic technologist (MRT) or an equipment applicationsunder this hardship pestmarked after October 31, 1998; will net be

specialist knowledgeable of the specific equipment to be utilized; angrocessed. TFhis subparagraph and all letters of exemption issued
(i) radiation safety and protection for the patient, under this sbparagreph shall expire on Decarmber 31, 1008. The

self and others—four hours presented by an MRT or a Iicense(fiEIIENI g items must be submitted:}

medical physicist within the 24-month period prior to application or [(i) asworn dfidavit indicating the name(s) of the
reapplication for a hardship exemption; person(s) enrolled in training on or before December 31, 1997, and

(H) if the applicant uses only a hand-held ﬂuoroscope‘aﬁeﬂdmg classes a the time of application;}
with a maximum operating capability of 65 kilovolts and 1 mil- {(ii) an origina verification statement from a de-
liampere, or a similar type of x-ray unit for imaging upper extremities partment approved training program indicating that the person(s)
only, at the location indicated on the application form and the appli-named in the hardship application was enrelled en or before Decem-
cant believes that the radiation produced by the radiographic equigser 31; 1997, and was currently attending classes: The enrollment
ment represents a minimal threat to the patient and the operator @hd attendance verification must be dated within 15 days of the date

the equipment, the following is required to be submitted: of application under this section to the department; and]
(i) a copy of the current certificate of registration [(ii}) proof that the person(s) was registered in
issued by the Bureau of Radiation Control; and aeeerdanee with rules adopted under 82.08 of the Act a the time

(i) asworn affidavit describing the equipment used; of enfoliment of & the time of spplication under this section; i the

the types of radiographs performed; the training completed by the op pplicant is a practitioner of FQHC; o}

erator of the equipment within the 24-month period prior to appllca- (K) [6B)] if the applicant employs for the purpose of
tion or reapplication for a hardship exemption; the date(s) the trainingperforming radiologic procedures, a person who had at least one year
was completed by the operator; the radiation safety measures takef experience performing radiologic procedures and who, by July
for the patient, operator and others; the level or amount of supervidl, 1999, has completed four hours of study in radiation safety and
sion provided by an MRT or a practitioner(s) to the operator whileprotection in a program approved by the department under §143.9
performing the radiographic procedure; and the equipment manufa®f this title, 8143.11 of this title (relating to Continuing Education
turer’'s specifications for the diagnostic radiographic equipment utiRequirements), §143.17 of this title, or 8143.20 of this title, or
lized at the location indicated on the application form, including theprovided by a person who meets the requirements of §143.9(h)(1)-

maximum operating capability; (2) of this title, excluding the phrase, "the subjects assigned." This
() if the applicant employs, for the purpose of per- subparagraph shall expire October 1, 1999. The following items must
PP ploys, purp P e submitted:

forming radiologic procedures, a person registered in accordance wit
rules adopted under §2.08 of the Act on or before January 1, 1998, a (i) a sworn affidavit indicating the name(s) of the
sworn affidavit indicating the name(s) of the person(s) and proof thaperson(s) who will perform radiologic procedures pursuant to this
the person(s) was registered on or before January 1, 1998. Such dfardship exemption;

fidavit shall be on a form attesting that the training under §143.17 of
this title (relating to Mandatory Training Programs for Non-Certified
Technicians) or §143.20 of this title (relating to Alternate Training
Requirements) causes a fiscal hardship for the applicant. The affidav
shall include a statement that the person(s) performing radiologic pro- (i) an original verification statement, certificate of
cedures is adequately supervised and trained for the procedures beiogmpletion or transcript indicating that the person(s) named in the
performed. If the applicant is a practitioner or FQHC, the person whdardship exemption application has completed or will complete by
will perform radiologic procedures must be registered in accordancduly 31, 1999, a four-hour course of study in radiation safety and

(i) asworn affidavit or other documentation stating
the person(s) had at least one year of experience performing radio-
?gic procedures between January 1, 1993, and July 1, 1998;
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protection. Documentation of completion of the four-hour course of (b) Instructor direction required. All hours of the training

study in radiation safety and protection shall be submitted prior tgorogram completed for the purposes of this section must be live and
placement on the department’s registry under 8143.18 of this titlénteractive and directed by an approved instructor. Distance learning
(relating to the Registry of Non-Certified Technicians); activities and audiovisual teleconferencing may be utilized, provided
these include two-way, interactive communications which are broad-

that the person(s) was registered in accordance with rules adoptn%ft or transmitted at the actual time of occurrence. Appropriate

under 82.08 of the Act at the time of application under this section; Site supervision of persons participating in the distance Iearnl_ng
activities or teleconferencing shall be provided by the approved train-

(v) an acknowledgment that the persons performinging program. No credit will be given for training completed by self-
radiologic procedures, as an alternative to training, will take and pasdirected study or correspondence.

the core section of the limited certificate examination, as described (1) Effective January 1, 1998, before an RN iGian

in §143.8 of this title (relating to Examinations) covering radiation ___ ; . -
protection, radiographic equipment operation and maintenance, ima%.:ttant [PA] performs a radiologic procedure, t_he RN@L. clan

; . . ant [PA] must complete the hours stated in subsection (d) of
production and evaluation, and patient care and management. is section, or the hours stated in §143.17 of this title (relating to
examination candidate must pass the examination on or before Ju andator "I'rainin Proarams for Non-Cértified Technicians) 9
1999. A person who passes the examination described in this clause y 9 9 )
shall be included on the department’s registry under §143.18 of this (2)-(3) (No change.)
title. A person listed on the registry is not required to complete the
training described in §143.17 of this title or §143.20 of this title. A
person who does not pass the examination by the third attempt will (d) Training requirements for registered nurses and physician
be notified by the department that the person may no longer perforrassistants. A training program preparing RNs ahykizian assistants
radiologic procedures under this hardship exemption. The followindPAs] to perform radiologic procedures shall be designed to build
shall apply to this hardship exemption and the special examinatioon the health care knowledge base and skills acquired through

(iv) if the applicant is a practitioner or FQHC, proof

(c) (No change.)

administered under this clause: completion of an educational program that qualifies the person for
licensure as an RN orhysician assistant [PA]. The training shall

() the passing score shall be an unscaled 55; - .
consist of:
(I) a schedule of examinations indicating the (1) a minimum of ® [32] classroom hours of coursework

dz_ites_, Iocatlon_s, fees_, examination application procedures, and hat are fundamental to diagnostic radiologic procedures covering all
plication deadlines will be provided to the person(s) nhamed on th%f the fol

hardship exemption application as person(s) performing radiologiC lowing items:
procedures; (A)-(C) (No change.)
(Il a maximum of three examination attempts [(D) methods of patient care and management essential

shall be allowed for each person covered by the hardship exemptiote radiologic procedures; excluding CPR; BCLS; ACLS and similar
I . subjects - 2 classroom hours; and]
(Iv) all examination application fees are non-

refundable and must be paid by the examination application deadlines (2) one or more of the following units of classroom
established by the department. A person who applied for a specifimstruction in radiologic procedures:

examination and who failed to appear for the examination shall (A) (No change.)

forfeit the examination fee, even if notification is made prior to the ge.
examination that the person will be unable to take the examination; (B) spine (non-pediatric) - deight] classroom hours;

(V) applications under this hardship exemption (C)-(D) (No change.)

may be postmarked up to and including October 31, 1998; and (3) if the RN or ysician assistant [PA] will perform
(VI) in no event shall any letters of exemption pediatric radiologic procedures other than extremities, a minimum of
issued under this subparagraph extend beyond the expiration date wio classroom hours for each of the areas identified in paragraph
October 1, 1999. If the person(s) performing radiologic procedure$2)(A)-(C) of this subsection.
does not apply for the examination to be administered on July 1999, ©-() (No change.)
the hardship exemption will expire on the examination application ge.
deadline which is two months prior to that examination. [(k) Previously completed training. A person who has
o . . ) completed part or al of the training described in subsections (d)
st el epeton nateas and nomaton ate "o s eron sl e conakee o e ot
: approved training program for part or al of the training but shall be
[(6)] The department shall send a written notice listing required to complete the remainder of the training program described
the additional materials required to an applicant whose application ig subsections (d) or (€) of this section prior to the persons placement
incomplete. An application not completed within 30 days after theon the registry; as set out in §143:18 of this title {relating to Registry
date of the written notice shall be invalid unless the applicant hasf Nen-Certified Fechnicians):}

advised the department of a valid reason for the delay. I less the is an RN or PA. the iousl
(d)-(g) (No change.) completed training shall be acceptable only if completed within two

8143.20. Alternate Training Requirements. years of the ime of the person's initial placament on the regisiry }
(@) Purpose. The purpose of this section is to set out theenlyiiitw%i} ) l g be l

minimum standards for registered nurses (RNs), physician assistants

[(PAs)] and podiatric medical assistants (PMAS).
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[(A) completed a an education program approved
uhder 8143.9 of this title {relating to Standards for the Approval of
Curricula and Instructors) or §143.17 of this title;}
the requirements for acceptance as continuing education credit for
medical radiologic technologists or LMRTSs as set out in §143.11 of
this title (relating to Continuing Education Requirements); or]

[(C) accepted for continuing education credits by the
Board of Nurse Examiners.}

[(3) If a person has completed part of the training
described in subsections (d) or (e) of this section, the program
direcator of the training program shal verify that the previously

[(4) I aperson has completed all of the training described
in subsections (d) or (e) of this section, the department shall verify
that the previously completed hours comply with this section at the
time of the person’s placement on the registry.}

Verification of previously completed training shall
be made by reviewing only origind certificates, officia transcripts,
acceptable to the department issued in the name of the person who
certificates or transcripts will be not accepted for review.}

[(6) This subsection shal expire on January 1, 1998}

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900937

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

. . .
Chapter 181. Vital Statistics

Subchapter A. Miscellaneous Provisions
25 TAC §181.14

The Texas Department of Health (department) proposes new
§181.14, concerning the form and content of death and fetal
death certificates. The section requires the State Registrar to
determine the required items of information on certificates of
death and fetal death.

Richard B. Bays, Chief, Bureau of Vital Statistics has deter-
mined that for the first five year period the section is in effect,
there will be no fiscal implications to state or local government.

Mr. Bays also has determined that for each of the first five years
the section is in effect, the public benefit anticipated will be a
formal process for establishing the form and content of death
and fetal death certificates. There will also be no cost to the
funeral industry and no impact on local employment.

Comments on the proposed new section may be submitted to
Richard B. Bays, State Registrar, Bureau of Vital Statistics,

Texas Department of Health, 1100 West 49th Street, Austin,
Texas 78756-3191 or faxed to his attention at (512) 458-7130.
Public comments will be accepted for 30 days after publication
in the Texas Register.

The new section is proposed under the authority of the Health
and Safety Code, §191.003, which provides the Board of Health
with authority to adopt necessary rules for collecting, recording,
transcribing, compiling, and preserving vital statistics; and
§193.001 which allows the department to prescribe the form and
content of the death and fetal death certificates; and §12.001
which provides the board with authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

The new section affects the Health and Safety Code, Chapters
191 and 193.

8181.14. Death and Fetal Death Certificate Form and Content.

(8 The State Registrar shall determine the items of infor-
mation to be contained on certificates of death and fetal death. The
format of the items will be designated in forms VS-112 entitled "Cer-
tificate of Death" and VS-113 entitled "Certificate of Fetal Death".

(b) Only funeral directors or persons in charge of interment
or in charge of remova for disposition may prepare and file the
certificate of death and fetal death on the forms VS-112 and VS-113.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 12,
1999.

TRD-9900943

Susan K. Steeg

General Counsel

Texas Department of Health

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 458-7236

¢ ¢ ¢
TITLE 28. INSURANCE

Part . Texas Department of Insurance
Chapter 5. Property and Casualty Insurance

Subchapter A. Automobile Insurance

Division 3. Miscellaneous Interpretations
28 TAC 8§5.205

The Texas Department of Insurance proposes amendments to
28 TAC 85.205, concerning the Automobile Theft Prevention
Authority (ATPA) pass-through fee. Section 5.205 (a) authorizes
insurers to recoup from policyholders the $1 fee per motor
vehicle year required to be paid by insurers to the ATPA under
Texas Civil Statutes, Article 4413(37) 810. Section 5.205 (b)
provides the manner in which the notice of the fee is to be
included on motor vehicle insurance policies. Section 5.205 (c)
specifies the type of policies that are to be assessed the $1 fee
and the basis on which the fee will be assessed. Section 5.205
(d) exempts certain types of motor vehicle policies from the fee
requirement.
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The amendments are necessary to harmonize 28 TAC §5.205
with recent amendments to 43 TAC 857.48 adopted by the
ATPA. The ATPA adopted amendments to 43 TAC 857.48 to
clarify the types of motor vehicles and the types of insurance
policies that are subject to the statutory fee of $1 per motor
vehicle year of insurance. New paragraphs (3) and (4) of 43 TAC
857.48 have been added to define the term "motor vehicle" as
referenced in Article 4413(37) §10, and to clarify that all "motor
vehicle insurance" policies (as those terms are defined in the
Insurance Code), with certain exceptions, are subject to the $1
fee. Article 4413(37) 8§10 (2) refers to "motor vehicle" in defining
the term "motor vehicle years," in connection with computing
the amount of assessment for an insurance company. Article
4413(37) 810 does not define "motor vehicle insurance" or
"motor vehicle." The Texas Department of Insurance in 28 TAC
§5.205 (c) has specified that the $1 fee is to be assessed
only on "primary liability" motor vehicle insurance. The recently
adopted amendments by the ATPA to 43 TAC 857.48 do not
restrict the fee to only primary liability policies. The ATPA’s
amendments define "motor vehicle insurance," as it is defined
in Article 5.06 of the Insurance Code, to mean "every form
of insurance on any automobile, or other vehicle hereinafter
enumerated and its operating equipment or necessitated by
reason of the liability imposed by law for damages arising out of
the ownership, operation, maintenance, or use in this State of
any automobile, motorcycle, motorbicycle, truck, truck-tractor,
tractor, traction engine, or any other self-propelled vehicle, and
including also every vehicle, trailer or semi-trailer pulled or
towed by a motor vehicle, but excluding every motor vehicle
running upon fixed rails or tracks." The ATPA’'s amendments
significantly broaden the definition of motor vehicle insurance
because they do not restrict the assessment of the $1 fee to
only primary liability insurance (as it has been specified in 28
TAC 85.205) thus the ATPA’s section is in conflict with 28 TAC
§5.205.

The department recognizes that Article 4413(37) 86 gives the
ATPA the authority to adopt rules and implement its powers
and duties including the authority to interpret and define the
terms "motor vehicle" and "motor vehicle insurance," as these
terms relate to the assessment of the $1 fee. The department
proposes to delete §85.205 (c) to remove the restriction on the
assessment of the $1 fee to only primary liability insurance.
The department also proposes to delete §5.205 (d) and allow
the ATPA’s section to specify those types of motor vehicle
insurance that are to be exempt from the fee assessment. The
department further proposes to delete the reference to primary
liability insurance in subsection (b) and add a reference to motor
vehicle insurance "as defined in 43 TAC 857.48 (relating to
Motor Vehicle Years of Insurance Calculations).”

David Durden, deputy commissioner for the automobile and
homeowners division of the Texas Department of Insurance,
has determined that for the first five-year period the proposed

be in accord with the ATPA’s rules concerning the assessment
of the $1 fee. Another anticipated public benefit as a result of
enforcing the proposed amendments will be a reduction in motor
vehicle theft in the state and a concomitant reduction in motor
vehicle insurance premiums. There is no anticipated adverse
economic effect on large or small insurers who are required
to comply with the proposed amendment because insurers are
authorized to recoup the fee from the policyholder.

Comments on the proposal to be considered by the department
must be submitted within 30 days after publication of the pro-
posed amendments in the Texas Register to Lynda H. Nesen-
holtz, General Counsel and Chief Clerk, Texas Department of
Insurance, P.O. Box 149104, Mail Code 113-2A, Austin, Texas,
78714-9104. An additional copy of comments should be sub-
mitted to David Durden, Deputy Commissioner, Automobile and
Homeowners Division, P. O. Box 149104, MC 104-5A, Austin,
Texas, 78714-9104. A request for public hearing on the pro-
posed amendments must be submitted separately to the Office
of Chief Clerk.

The amendments to 85.205 are proposed pursuant to Texas
Civil Statutes, Article 4413(37) 810; the Insurance Code,
Articles 5.06, 5.98, and 1.03A; and the Government Code
882001.001 et seq. Texas Civil Statutes, Article 4413(37) 810
requires insurers to pay to the ATPA a fee equal to $1 multiplied
by the total number of motor vehicle years of insurance for
insurance policies delivered, issued for delivery or renewed by
the insurer during the calendar year. Article 5.06 §(1) authorizes
the commissioner to adopt a policy form and endorsements for
each type of motor vehicle insurance. Article 5.98 authorizes
the commissioner to adopt reasonable rules and rates that
are appropriate to accomplish the purposes of Chapter 5.
Article 1.03A authorizes the commissioner to adopt reasonable
rules and regulations, which must be for general and uniform
regulation, for the conduct and execution of the duties and
functions of the department only as authorized by a statute.
The Government Code, 8§20001.001 et seq. (Administrative
Procedure Act) authorize and require each state agency to
adopt rules of practice stating the nature and requirements
of available formal and informal procedures and prescribe the
procedures for adoption of rules by a state administrative
agency.

The following articles of the Insurance Code are affected by this
section: Insurance Code, Articles 5.06; 5.98.

85.205. Automobile Theft Prevention Authority Pass-Through Fee.
(@ (No change.)
(b) Any insurer recouping the fee from the policyholder as

authorized by subsection (a) of this section must include on or with

each motor vehicle insurance policgs defined in 43 TAC §57.48
(rdlating to Motor Vehicle Years of Insurance Calculations), that is

[providing primary Hability coverage] delivered, issued for delivery,

amendments are in effect, there will be no fiscal implications
for state or local units of government as a result of enforcing
or administering the section. Mr. Durden also has determined
there will be no other implications for the local economy and subsection.

no impact on local employment as a result of administering the

proposed amendments. (1)-(2)  (No change.)

Mr. Durden also has determined that for each year of the first He) Alt automobile policies providing primary Hiability cov-
X : : erages shall be assessed the $1-00 fee per metor vehicle year except
five years the proposed amendments are in effect the public for o s A - of this
benefit anticipated as a result of enforcing or administering the these policies specifically excepted in subsection (e) See-

proposed amendments will be that the department’s rules will one I for one 1

or renewed in this state on or after October 5, 1992, including
those policies issued through the Texas Automobile Insurance Plan, a
notice conforming with either paragraph (1) or paragraph (2) of this
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[(d) The fee shall not be assessed or recouped on garage
ownership or hired auto coverages, and any motor vehicle insurance
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901035

Lynda H. Nesenholtz

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part IlI.
ment

Chapter 65. Wildlife

Subchapter A. Statewide Hunting and Fishing
Proclamation

The Texas Parks and Wildlife proposes amendments to
§865.11, 65.26, 65.28, 65.42, 65.46, 65.64, and 65.72,
concerning the Statewide Hunting and Fishing Proclamation.

The amendment to 865.11, concerning Lawful Means, modi-
fies the provisions of paragraph (1)(B) to reflect the fact that
muzzleloader-only seasons now apply to spike-bucks as well
as antlerless deer, and prohibits, with exceptions, the use dur-
ing archery-only season of devices enabling archery equipment
to be kept at full or partial draw. The amendment to 865.26,
concerning Managed Lands Deer Permits, adds provisions for
the use of bonus tags in conjunction with MLD permits and
specifies that the provisions of muzzleloader-only seasons do
not apply on properties qualifying for an extended season and
enhanced bag limit. The amendment to 865.28, concerning
Landowner Assisted Management Permit System, adds provi-
sions for the use of bonus tags in conjunction with LAMPS per-
mits. The amendment to 865.42, concerning Deer: increases
the statewide bag limit for white-tailed deer for persons who
purchase a bonus tag; specifies the conditions for use of the
bonus tag; eliminates 'doe days’ in Archer, Baylor, Clay, Mon-
tague, and Wise counties; expands the number of 'doe days’
in the counties listed in paragraph (4)(C); alters the opening
date of the season in Austin, Blanco, Colorado, Fayette, Gille-
spie, Llano, Lavaca, and Mason counties; creates a restricted
general season in Grayson County; and institutes special reg-
ulations for the take of buck deer in Austin, Colorado, Fayette,
Lavaca, and Washington counties. The amendment to §65.46,
concerning Squirrel, creates a youth-only open season in cer-
tain counties. The amendment to §65.64, concerning Turkey,
opens new seasons for Eastern turkey in six additional coun-
ties. The amendment to 865.72, concerning Fish: establishes
a prohibition on the underwater use of hand-operated devices

Texas Parks and Wildlife Depart-

to take fish; modifies the statewide walleye regulations to al-
low two walleye of less than 16 inches in the daily bag limit;
reduces the minimum length for largemouth bass from 16 to
14 inches on Lakes Brownwood, Champion Creek, and Cole-
man; removes the 14-18 inch length limit on Lakes Striker, Tyler
State Park, and Weatherford, which places these lakes under
the statewide 14-inch minimum length and 5-fish daily bag limit;
imposes a 12-inch minimum length limit for blue catfish and
a 25-fish daily bag limit for blue and channel catfish on Fort
Phantom Hill and E.V. Spence Reservoirs; creates a 14-21 inch
slot limit for largemouth bass on Lake Murvaul while allowing
one fish per day over 21 inches to be retained; changes the
minimum allowable length limit for temporarily weighing and re-
taining largemouth bass on Purtis Creek State Park Lake and
all water bodies within the boundaries of Purtis Creek State
Park, Gibbons Creek Reservoir and all waters within Texas Mu-
nicipal Power Agency property, and Lake Raven to 21 inches;
restricts baitfish use in Brewster, Crane, Crockett, Culberson,
Ector, El Paso, Jeff Davis, Hudspeth, Loving, Pecos, Presidio,
Reeves, Terrell, Upton, Val Verde, Ward, and Winkler counties
to common carp, fathead minnows, gizzard and threadfin shad,
sunfish (Lepomis), goldfish, and golden shiners; and conforms
regulations for king mackerel and red snhapper with proposed
regulations for federal waters.

Robert Macdonald, Wildlife Division regulations coordinator, has
determined that for each of the first five years that the proposed
rules are in effect, there will be no additional fiscal implications
to state or local governments as a result of enforcing or
administering the proposed rules.

Mr. Macdonald also has determined that for each of the first
five years the amendments as proposed are in effect, the
public benefit anticipated as a result of enforcing the rules as
proposed will be the dispensation of the agency’s statutory duty
to protect and conserve the wildlife resources of this state,
the duty to equitably distribute opportunity for the enjoyment
of those resources among the citizens, and the execution of the
commission’s policy to maximize recreational opportunity within
the precepts of sound biological management practices.

There will be no effect on small businesses. There are no
additional economic costs to persons required to comply with
the rules as proposed.

The department has not filed a local impact statement with
the Texas Workforce Commission as required by Government
Code, 82001.022, as this agency has determined that the rules
as proposed will not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

Comments on the proposed rules may be submitted to Robert
Macdonald (Wildlife (512) 389-4775), Ken Kurzawski (Inland
Fisheries 389-4591), Paul Hammerschmidt (Coastal Fisheries
389-4650), David Sinclair (Wildlife Enforcement 389-4854),
or Dennis Johnston (Fisheries Enforcement 389-4628), Texas
Parks and Wildlife Department, 4200 Smith School Road,
Austin, Texas 78744; (512) 389-4775 or 1-800-792-1112.

Division 1. General Provisions
31 TAC §865.11, 65.26, 65.28

The amendments are proposed under the authority of Parks
and Wildlife Code, Chapter 61, Uniform Wildlife Regulatory Act
(Wildlife Conservation Act of 1983), and Chapter 67, which
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provide the Commission with authority to establish wildlife Filed with the Office of the Secretary of State, on February 22,
resource regulations for this state; and under 42.0177, which 1999.
authorizes the commission to modify or eliminate the tagging TRD-9901089

requirements of Parks and Wildlife Code, Chapter 42. Gene McCarty

The amendments affect Parks and Wildlife Code, Chapter 61. Chief of Staff
§65.11. Lawful Means. Texas Parks and Wildlife Department

It is unlawful to hunt any of the wildlife resources of this state exceptEarliest possible date of adoption: April 4, 1999
by the means authorized by this section and as provided in §65.19 &r further information, please call: (512) 389-4775

this title (relating to Hunting Deer with Dogs). . . .
(1) Firearms. Division 2. Open Seasons and Bag Limits-
(A)  (No change.) Hunting Provisions

(B) Special muzzleloader-only-fitierless] deer sea- 31 TaC §§65.42, 65.46, 65.64
sons are restricted to muzzleloading firearms only. oThm
The amendments are proposed under Parks and Wildlife Code,
(©)-(D)  (No change.) Chapter 61, Uniform Wildlife Regulatory Act (Wildlife Conserva-
(2) Archery. tion Act of 1983), which provides the Commission with authority
(A)-(D) (No change.) to establish wildlife resource regulations for this state.
. . The amendments affect Parks and Wildlife Code, Chapter 61.
(E) Special archery-only seasons are restricted to law-
ful archery equipment only, except as provided in paragraph (3) 0865.42. Deer.

this section. 1l is unlawful for any person to hunt deer or turkey (@) Except as provided in 865.27 of this title (relating to

during an archery-only season by means of a bow equipped with any Antlerless and Spike-Buck Deer Control Permits)paragraph (11)

device that alows the bow to locked at full or partial draw, except for f thi's subsecti d th [ bag limit of fi
ersons who have in their immediate possession a physician’s state- of this subsection, no person may exceed the annual bag limit of five
Pnent certifving that the person has an upper-limb disabili white-tailed deer (no more than three bucks) and two mule deer (no
yihg per PP Y- more than one buck).

(3)-(5)  (No change.) (b) White-tailed deer. The open seasons and annual bag
865.26. Managed Lands Deer (MLD) Permits. limits for white-tailed deer shall be as follows.

(@)-(c) (No change.) (1) In Bandera, Bexar,—[Bneo;] Brewster, Brown, Bur-

(d) Except for deer taken under an Antlerless and Spike-Buclknet, Coke, Coleman, Comal (west of Interstate 35), Concho, Crockett,
Control Permit, all deer harvested on a property where MLD permitCulberson, Edwards;-@espie]] Glasscock, Hays (west of Interstate
have been issued must immediately be tagged with the appropria®5), Howard, Irion, Jeff Davis, Kendall, Kerr, Kimble, Kinney (north
MLD permit as specified in the WMP and-{th] either an [the] of U.S. Highway 90), {ltane; Mason;] McCulloch, Medina (north of
appropriate tag from the hunting license of the person who killed theJ.S. Highway 90), Menard, Mills, Mitchell, Nolan, Pecos, Presidio,
deer @ avalid bonus tag. Reagan, Real, Reeves, Runnels, San Saba, Schleicher, Sterling, Sut-
. .. ton, Terrell, Tom Green, Travis (west of Interstate 35), Upton (that

(e) On all tracts O.f land for Wh'.Ch both MLD buck permits southeastern portion located both south of U.S. Highway 67 and east
and MLD antlerless permits have been issued for the harvest of white- ; .
tailed deer, and on properties for which the WMP specifies a harve f State Highway 349).’ Uvalde (north of U.S. I_-Ilghway 90), and Val
quota of zéro for either sex: erde (north of U.S. Highway 90; and that portion located both south

' of U.S. 90 and west of Spur 239) counties, there is a general open
(1) (No change.) season.

(2) the provisions of 865.42(b)(7) of this title (relating (A)-(B) (No change.)

to Archery-Only Open Season§65.42(b)(8) of this title (relating - . .
- (2) InBlanco, Gillespie, Llano, and Mason counties, there
to Muzzleloader-Only Open Season), and the stamp requirements of s a general open season.

Parks and Wildlife Code, Chapter 43, Subchapter I, do not apply; and
(A) Open season: the Saturday closest to November

(3) (No change.) 15 through the first Sunday in January.

()-(@ (No change.) (B) Bag limit: four deer, no more than two bucks.
865.28. Landowner Assisted Management Permit System (LAMPS).
(@)-(c) (No change.)

(3) [(A]In Aransas, Atascosa, Bee, Calhoun, Cameron,

Hidalgo, Live Oak, Nueces, Refugio, San Patricio, Starr, and Willacy
(d) All deer killed [harvested] on a tract of land for which  counties, there is a general open season.

LAMPS permits have been issued shall be tagged withald

LAMPS permit, and either an [the] appropriate white-tailed deer tag

from the hunting license of the persorhavkilled [taking] the deer

(A) Open season: second Saturday in November
through the third Sunday in January.

or avalid bonus tag. (B) Bag limit: four deer, no more than two bucks.

This agency hereby certifies that the proposal has been re- (C) Special Late General Season. In the counties listed
viewed by legal counsel and found to be within the agency’s in this paragraph there is a special late general season for the take of
legal authority to adopt. antlerless and spike-buck deer only.
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(i) Open season: 14 consecutive days starting theHutchinson, Jones, Kent, King, Knox, Lipscomb, Motley, Ochiltree,
first Monday following the third Sunday in January. Randall, Roberts, Scurry, Stonewall, Swisher, Wheeler, Wichita, and

(i) Bag limit: four antlerless or spike-buck deer in Wilbarger counties, there is a general open season.

the aggregate, no more than two of which may be spike bucks. (i) Open season: first Saturday in November

(4) [(3)]In Brooks, Dimmit, Duval, Frio, Jim Hogg, Jim through the first Sunday in January.
Wells, Kenedy, Kinney (south of U.S. Highway 90), Kleberg, LaSalle, (i) Bag limit: three deer, no more than one buck
Maverick, McMullen, Medina (south of U.S. Highway 90), Uvalde and no more than two antlerless.
(south of U.S. Highway 90), Val Verde (that southeastern portion

located both south of U.S. Highway 90 and east of Spur 239), WebbSeason antlerl((elg)s dséjrr Izwga thsef;;sli‘ﬁ \Evsiﬁ]ogta );?Itloefrltehses ?jzre]?raclarmits
Zapata, and Zavala counties, there is a general open season. : Y P

unless MLD permits have been issued for the tract of land. After
(A) Open season: Second Saturday in Novemberthe first % [six] days, antlerless deer may be taken only by MLD
through the third Sunday in January. antlerless permits.

(B) Bag limit: five deer, no more than three bucks. (D) In [Archer, Baylor, Clay] Cooke, Denton, Hill,
(C) Special Late General Season. In the counties Iisted]Ohnson’id [Montague] Tarrantf, and Wise] counties, there is a

in this paragraph there is a special late general season for the take %?neral open season.
antlerless and spike-buck deer only. (i) Open season: first Saturday in November

(i) Open season: 14 consecutive days starting thethrongh the first Sunday in January.

first Monday following the third Sunday in January. (i) Bag limit: three deer, no more than one buck

(i) Bag limit: five antlerless or spike-buck deer in and no more than two antlerless.

the aggregate, no more than three of which may be spike bucks. (i)  During the first nine days of the general season,

5) [(4)]No person may take or attempt to take more thamantlerless deer may be taken without antlerless deer permits unless
O 4 op Yy ptio’ MLD permits have been issued for the tract of land. After the first
one buck deer per license year from the counties, in the aggregate

listed within this paragraph, except amyided in subsection (a) of Aine _(t:Iays, antlerless deer may be taken only by MLD antlerless

this section or authorized under the provisions of §65.26 of this title permits.

(relating to Managed Land Deer Permits). (E) In Anderson, Bowie, Brazos, Burleson, Camp,
Cass, Cherokee, Delta, Franklin, Freestone, Gregg, Grimes, Harrison,
Henderson, Hopkins, Houston, Lamar, Leon, Limestone, Madison,
Marion, Morris, Navarro, Red River, Robertson, Rusk, San Jacinto,

' Smith, Titus, Trinity, Upshur, Van Zandt, Walker, and Wood counties,

nthere is a general open season.

(A) In Archer, Baylor, Bell (west of Interstate 35),
Bosque, Callahan, 18y, Comanche, Coryell, Eastland, Erath,
Grayson (Hagerman National Wildlife Refuge only), Hamilton
Hood, Jack, Lampasas, McLennanoibgue, Palo Pinto, Parker,
Shackelford, Somervell, Stephens, Taylor, Throckmorton, Williamso

(west of Interstate 35), V&, and Young counties, there is a general (i) Open season: first Saturday in November
open season. through the first Sunday in January.

(i) Open season: first Saturday in November (i) Bag limit: three deer, no more than one buck
through the first Sunday in January. and no more than two antlerless.

(i) Bag limit: three deer, no more than one buck (i) Antlerless deer may be taken only by MLD
and no more than two antlerless. antlerless permits or LAMPS permits.

(iii) Special regulation: in Grayson County, lawful (iv) Special Requirement: In that portion of Hen-
means are restricted to lawful archery equipment and crossbows only. derson County bounded on the north by the county line, on the east

by U.S. Highway 175 and Tin Can Alley Road, on the south by State
Highway 31, and on the west by State Highway 274, hunting of deer
is restricted to shotguns with buckshot, longbow, compound bow, re-
curved bow, or crossbow. Other game animals or game birds may be
Paken only with shotgun, longbow, compound bow, recurved bow, or

(i) Open season: first Saturday in November crossbow.
through the first Sunday in January.

(B) In Brazoria, Fort Bend, Goliad (south of U.S.
Highway 59), Harris, Jackson (south of U.S. Highway 59),
Matagorda, Victoria (south of U.S. Highway 59), and Wharton
(south of U.S. Highway 59) Counties, there is a general open seaso

(F) In Dallam, Hartley, Moore, Oldham, Potter, and
(i) Bag limit: three deer, no more than one buck Sherman Counties, there is a general open season.

and no more than two antlerless. (i) Open season: Saturday before Thanksgiving for

(iif) During the first 23 days of the general season, 16 consecutive days.
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. If MLD permits
have been issued, they must be attached to all antlerless deer harves

ii) Bag limit: three deer, no more than one buck
g
?&9 no more than two antlerless.

on the tract of land. After the first 23 days, antlerless deer may be (i) Antlerless deer may be taken only by MLD
taken only by MLD antlerless permits. antlerless permits.
(C) In Armstrong, Borden, Briscoe, Carson, Childress, (G) In Nacogdoches, Panola, Sabine, San Augustine

Collingsworth, Cottle, Crosby, Dickens, Donley, Fisher, Floyd, and Shelby Counties, there is a general open season.
Foard, Garza, Gray, Hall, Hansford, Hardeman, Haskell, Hemphill,
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(i) Open season:
through the first Sunday in January.

first Saturday in November (C) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD or LAMPS permits have been issued for the tract of land. If
MLD or LAMPS permits have been issued, they must be attached to
all antlerless deer harvested on the tract of land. After the first 23
(i) From Thanksgiving Day through the Sunday days, antlerless deer may be taken only by MLD antlerless permits
immediately following Thanksgiving Day, antlerless deer may beor LAMPS permits. On National Forest, Corps of Engineers, Sabine
taken without antlerless deer permits unless MLD or LAMPS permitsRiver Authority and Trinity River Authority lands, antlerless deer
have been issued for the tract of land. If MLD or LAMPS permits may be taken only by MLD antlerless permits.
have been issued, they must be attached to all antlerless deer harvested . .
on the tract of land. From the first Saturday in November throughDallas (7)  [(8)]in Andrews, Bailey, Castro, Cochran, Collin,

g ; : Dawson, Deaf Smith, El Paso, Gaines, Galvestorayfsn
the day before Thanksgiving Day, and from the Monday immediately, ' Nati ! Wil I'F, !
following Thanksgiving Day through the first Sunday in January,(EEEEEEenthe Refuge)], Hale, Hockley,

antlerless deer may be taken only by MLD antlerless deer permitHUdSpeth’ Lamb, Lubbock, Lynn, Martin, Parmer, Rockwall, Terry,

or LAMPS permits. On National Forest, Corps of Engineers, Sabinewnkler’ and Yoakum counties, there is no general open season.

(i) Bag limit: three deer, no more than one buck
and no more than two antlerless.

River Authority and Trinity River Authority lands, antlerless deer

may be taken only by MLD antlerless permits.

(H) In [Austin;] Bastrop, Bell (east of Interstate 35),
Caldwell, [Golerade;] Comal (east of Interstate 35), Crane, DeWitt,
Ector, Ellis, Falls, Fannin,f&yette;] Goliad (north of U.S. Highway
59), Gonzales, Guadalupe, Hays (east of Interstate 35), Hunt, Jackson

(north of U.S. Highway 59), Karnes, Kaufman,diaca] Lee,

Loving, Midland, Milam, Rains, Travis (east of Interstate 35), Upton

both south of U.S. Highway 67 and west of state highway 349)
Victoria (north of U.S. Highway 59), Waller, Ward, Washington,
Wharton (north of U.S. Highway 59), Williamson (east of Interstate

35), and Wilson counties, there is a general open season.

(i) Open season:
through the first Sunday in January.

(i) Bag limit: three deer, no more than one buck

and no more than two antlerless.

(i) Antlerless deer may be taken only by MLD

antlerless permits.

(iv) Specid regulation: in Washington County, the
take of buck deer is limited to spike-bucks and bucks having at least
ten antler points.

(1) In Austin, Colorado, Fayette, and Lavaca counties,
there is an open season.

(1) Open season: the Saturday closest to November
15 through the first Sunday in January.

(i) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) Antlerless deer may be taken only by MLD
antlerless permits.

(iv) Specid regulation: in the counties listed in this
subparagraph, the take of buck deer is limited to bucks having at least

eight antler points and spike bucks having at least one antler of at
least four inches in length.

(6) [(5)]In Angelina, Chambers, Hardin, Jasper, Jeffer-
son, Liberty, Montgomery, Newton, Orange, Polk, and Tyler coun-

ties, there is a general open season.

(A) Open season: first Saturday in November through

the first Sunday in January.

(B) Bag limit: four deer, no more than two bucks and

no more than two antlerless.

first Saturday in November

(8) [(A]Archery-only open seasons. In all counties where
there is a general open season for white-tailed deed in Grayson
County], there is an archery-only open season during which either
sex of white-tailed deer may be taken as provided for in §65.11(2)
and (3) of this title (relating to Means and Methods).

(A) Open season: the Saturday closest to September
30 for 30 consecutive days.

(B) Bag limit: [Execept for Grayson Ceunty;] the bag

qimit in any given county is as provided for that county during the
'general open seasonn[Grayson County; the bag limit is three deer;

no more than one buck and no more than two antlerless.

(9) [(8)]Muzzleloader-only open seasons, and bag and
possession limits shall be as follows.

(A) In Bandera, Bexar, Blanco, Brewster, Brown, Bur-
net, Coke, Coleman, Comal (west of Interstate 35), Concho, Crockett,
Culberson, Edwards, Gillespie, Glasscock, Hays (west of Interstate
35), Howard, Irion, Jeff Davis, Kendall, Kerr, Kimble, Kinney (north
of U.S. Highway 90), Llano, Mason, Medina (north of U.S. Highway
90), Menard, McCulloch, Mills, Mitchell, Nolan, Pecos, Presidio,
Reagan, Real, Reeves, Runnels, San Saba, Schleicher, Sterling, Sut-
ton, Terrell, Tom Green, Travis (west of Interstate 35), Upton (that
portion located both south of U.S. Highway 67 and east of state high-
way 349), Uvalde (north of U.S. Highway 90), and Val Verde (north
of U.S. Highway 90; and that portion located both south of U.S.
Highway 90 and west of Spur 239) Counties, there is an open season
during which only antlerless and spike-buck deer may be taken only
with a muzzleloader.

(B) Open Season: from the first Saturday following
the closing of the general open season for nine consecutive days.

(C) Bag limit: four antlerless or spike-buck deer in the
aggregate, no more than two of which may be spike bucks.

(10) [(9)]Special Youth-Only Season. There shall be a
special youth-only general hunting season in all counties where there
is a general open season.

(A) open season: the Saturday and Sunday immedi-
ately preceding the first Saturday in November.

(B) bag limits, provisions for the take of antlerless
deer, and special requirements:

(i) as specified for the first two days of the general
season in the individual counties in paragraphs (1)-(6) of this
subsection, except as provided in clause (ii) of this subparagraph;
and
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(i) in the counties listed in paragraphb)(G)

TRD-9901090

[(4XG)] of this subsection, as specified for the period of time Gene McCarty
from Thanksgiving Day through the Sunday immediately following chief of Staff

Thanksgiving Day.

Texas Parks and Wildlife Department

(C) Only licensed hunters 16 years of age or youngerEarliest possible date of adoption: April 4, 1999

may hunt during the season established by this subsection.

(11) Bonus tag.

(A) A person in possession of a valid bonus deer tag
may take one buck or antlerless white-tailed deer during an open
white-tailed deer season in any county, irrespective of the county bag
limit, provided that person also possesses one of the following:

(i) an gppropriate, valid MLD permit (buck or

antlerless);

(i) avalid LAMPS permit (antlerless only); or

(iii) an appropriate, valid Special Permit (buck or
antlerless) issued by the department for a public hunt, in which
case the bonus tag is valid only on the wildlife management area
or state park specified by the permit and only during the date and
time specified on the permit.

(B) No person may:
(i) purchase more than five bonus tags per license

(ii) use a bonus tag on more than one animal; or

(iii) buy, sdl, or otherwise exchange a bonus tag
for remuneration or considerations of any kind; however, a bonus tag
may be given to another person.

(C) A person who kills a deer shall immediately attach
a properly executed bonus tag to the deer.

(c) (No change.)
865.46. Squirrel: Open Seasons, Bag, and Possession Limits.
(@)-(d) (No change.)

(€ In the counties listed in subsection (b) of this section,
there shal be a special youth-only general hunting season during
which only licensed hunters 16 years of age or younger may hunt.

(1) open season: the Saturday and Sunday immediately
preceding October 1.

(2) bag and possession limits: as specified in subsection
(b) of this section.
865.64. Turkey.
(a)-(b) (No change.)

(c) Eastern turkey. The open seasons and bag limits for
In Angelina, Bowie, Cass,
Cherokee, Delta, &nin, Grayson, Gregg, Harrison, Hopkins, Jasper,
Lamar, Marion, Nacogdoches, Newtorgle, Red River, Sabine, San

Eastern turkey shall be as follows.

Augustine, @n Jacinto, [and] Trinity, Tyler, and Walker counties
there is a spring season.

(1)-(3) (No change.)
(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

For further information, please call: (512) 389-4775
L4 L4 L4
Division 3. Seasons and Bag Limits-Fishing Pro-
VISIONS
31 TAC 865.72

The amendment is proposed under Parks and Wildlife Code,
Chapter 61, Uniform Wildlife Regulatory Act (Wildlife Conserva-
tion Act of 1983), which provides the Commission with authority
to establish wildlife resource regulations for this state.

The amendment affects Parks and Wildlife Code, Chapter 61.
865.72. Fish.
(@) General rules.
(2)-(5) (No change.)

(6) In Brewster, Crane, Crockett, Culberson, Ector, El
Paso, Jeff Davis, Hudspeth, Loving, Pecos, Presidio, Reeves, Terrell,
Upton, Val Verde, Ward, and Winkler counties, the only fishes that
may be used for bait are common carp, fathead minnows, gizzard and
threadfin shad, sunfish (Lepomis), goldfish, and golden shiners.

(b) Bag, possession, and length limits.
(1) (No change.)

(2) There are no bag, possession, or length limits on game
or non-game fish, except as provided in these rules.

(A) (No change.)
(B) Statewide daily bag and length limits shall be as

follows:
Figure 1: 31 TAC 865.72(b)(2)(B)

(C) Exceptions to statewide daily bag, possession, and
length limits shall be as follows:

(i) The following is a figure:
Figure 2: 31 TAC 865.72(b)(2)(C)(i)

(i) (No change.)
(c) Devices, means and methods.
(1)-(4) (No change.)
(5) Device Restrictions.
(A)-(H) (No change.)
() Pole and line.

(i) Game and non-game fish may be taken by pole
and line. It is unlawful to take or attempt to take fish with one or
more hooks attached to a line or artificial lure used in a manner to
foul-hook a fish (snagging or jerking). A fish is foul-hooked when
caught by a hook in an area other than the fish’'s mouth.

(ii) Game and nongame fish may be taken by pole
and line. It is unlawful to take fish with a hand-operated device held
underwater except that a spear gun and spear may be used to take

nongame fish.
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(iii)  [6B] Game and non-game fish may be taken Comments on the proposed rule may be submitted to Herb
by pole and line, except that in the Guadalupe River in Comal CountKothmann, Texas Parks and Wildlife Department, 4200 Smith
from the second bridge crossing on River Road upstream to th&chool Road, Austin, Texas 78744; (512) 389-4770 or 1-800-
easternmost bridge crossing on F.M. Road 306, rainbow and browii92-1112.

trout may not be retained when taken by any method except artificia{.
lures. Artificial lures cannot contain or have attached either whole or,
portions, living or dead, of organisms such as fish, crayfish, insect

(grubs, larvae, or adults), or worms, or any other animal or vegetable
material, or synthetic scented materials. This does not prohibit th
use of artificial lures that contain components of hair or feathers. |
is an offense to possess rainbow and brown trout while fishing wit
any other device in that part of the Guadalupe River defined in thi

paragraph.
J)-(R) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901091

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 389-4775

¢ ¢ +
Subchapter H. Public Lands Proclamation

31 TAC 865.192

The Texas Parks and Wildlife Department proposes an amend-
ment to §65.192, concerning the Public Lands Proclamation.
The amendment to §65.192 authorizes the executive director to
postpone or cancel hunts in response to severe weather and
other emergencies. The amendment is necessary to provide a
mechanism for delaying or canceling hunts when circumstances
make it impractical or dangerous to hold them at their sched-
uled times.

Robert Macdonald, Wildlife Division regulations coordinator, has
determined that for each of the first five years that the proposed
rule is in effect, there will be no fiscal implications to state or
local governments as a result of enforcing or administering the
proposed amendment.

Mr. Macdonald also has determined that for each of the first
five years the amendment as proposed is in effect, the public
benefit anticipated as a result of enforcing the rule as proposed
will be increased recreational opportunity for users of the public
hunting system, and the preservation of recreational opportunity
by rescheduling postponed hunts.

There will be no effect on small businesses. There are no
additional economic costs to persons required to comply with
the rule as proposed.

The department has not filed a local impact statement with
the Texas Workforce Commission as required by Government
Code, §2001.022, as this agency has determined that the rule
as proposed will not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

he amendment is proposed under Parks and Wildlife Code,
hapter 81, Subchapter E, which provides the Parks and
ildlife Commission with authority to establish an open season
an wildlife management areas and public hunting lands and
taluthorizes the executive director to regulate numbers, means,

H’nethods, and conditions for taking wildlife resources on wildlife

management areas and public hunting lands; Chapter 12,
%ubchapter A, which provides that a tract of land purchased
primarily for a purpose authorized by the code may be used
for any authorized function of the department if the commission
determines that multiple use is the best utilization of the land’s
resources; Chapter 62, Subchapter D, which provides authority,
as sound biological management practices warrant, to prescribe
seasons, number, size, kind, and sex and the means and
method of taking any wildlife; and §42.0177, which authorizes
the commission to modify or eliminate the tagging requirements
of Chapter 42.

The amendment affects Parks and Wildlife Code, Chapter
81, Subchapter E; Chapter 12, Subchapter A; Chapter 62,
Subchapter D; and Chapter 42.

865.192. Powers of the Executive Director.
(@)-(e) (No change.)

(f) The executive director may close public hunting lands to
public use to protect sensitive sites, and may cancel hunts or close
the seasons on certain areas to avoid depletion of wildlife resources
or in response to severe weather or other emergencies.

(9)-() (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901087

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 389-4775

. . .
Chapter 69. Resource Protection

Subchapter D. Memorandum of Understanding
31 TAC 8§69.71

(Editor's note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas Parks and Wildlife Department or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Parks and Wildlife Department proposes the repeal
of 869.71 and new 869.71, concerning Memorandum of Under-
standing (MOU) with the Texas Department of Transportation.
The new section adopts by reference the provisions of 43 TAC
§2.22, which contains the text of an MOU required by Trans-
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portation Code, §201.607. The new rule is necessary to imple-
ment the statutory duty of the Texas Department of Transporta-
tion and the Texas Parks and Wildlife Department to enter into
cooperative agreements for the protection and preservation of
the natural environment. The proposed rule will function by cod-
ifying procedures providing for Texas Parks and Wildlife Depart-
ment (TPWD) review of TXDOT projects that have the potential
to affect natural resources within the jurisdiction of TPWD.

Robert Macdonald, Wildlife Division regulations coordinator, has
determined that for each of the first five years that the proposed
rule is in effect, there will be no fiscal implications to state or
local governments as a result of enforcing or administering the
proposed rule.

Mr. Macdonald also has determined that for each of the first five
years the proposed rule is in effect, the public benefit anticipated
as a result of enforcing the repeal as proposed will be multi-
agency cooperation in the protection and preservation of wildlife
resources and habitat in this state.

There will be no effect on small businesses. There are no
economic costs to persons required to comply with the rule as
proposed.

The department has not filed a local impact statement with
the Texas Workforce Commission as required by Government
Code, §2001.022, as this agency has determined that the rule
as proposed will not impact local economies.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

Comments on the proposed rule may be submitted to Roy Frye,
Texas Parks and Wildlife Department, 4200 Smith School Road,
Austin, Texas 78744; (512) 389-4579 or 1-800-792-1112.

The proposed repeal and new section are proposed under
Transportation Code, 8201.607, which requires each state
agency that is responsible for the protection of the natural en-
vironment or for the preservation of historical or archeological
resources to examine and revise their memorandum of under-
standing with the Texas Department of Transportation.

The repeal and new rule affect Transportation Code, §201.607.

examine and revise their memorandum of understanding with
the Texas Department of Transportation.

The new rule affects Transportation Code, §201.607.
§69.71. Memorandum of Understanding.

The Texas Parks and Wildlife Commission adopts by reference
the provisions of 43 TAC §2.22 (relating to Memorandum of
Understanding with the Texas Parks and Wildlife Department).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901088

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Earliest possible date of adoption: April 4, 1999
For further information, please call: (512) 389-4775

¢ ¢ ¢
Part X. Texas Water Development Board

Chapter 357.
31 TAC §357.4

The Texas Water Development Board (the board) proposes an
amendment to 8357.4, concerning the Regional Water Planning
Guidelines. The amendment will allow for the Texas Department
of Agriculture to add a member in an advisory role relating
to Senate Bill 1. This placement of a Texas Department of
Agriculture non-voting member will provide that agency with
appropriate input into the regional water planning process.

Ms. Patricia Todd, Director of Accounting and Finance, has
determined that for the first five-year period these sections are
in effect there will be no fiscal implications on state and local
government as a result of enforcement and administration of
the sections.

§69.71. Review of Fish and Wildlife Impacts of Texas Department oS- Todd has also determined that for the first five years the

Transportation Activities.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901086

Gene McCarty

Chief of Staff

Texas Parks and Wildlife Department

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 389-4775

¢ ¢ ¢

The proposed new section is proposed under Transportation
Code, 8201.607, which requires each state agency that is
responsible for the protection of the natural environment or
for the preservation of historical or archeological resources to

sections as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be to allow the
Texas Department of Agriculture to provide appropriate input
into the regional water planning process. Ms. Todd has
determined there will be no economic costs to small businesses
or individuals required to comply with the sections as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Suzanne
Schwartz, 512/463-7981, Texas Water Development Board,
P.O. Box 13231, Austin, Texas, 78711-3231.

The amendments are proposed under the authority granted
in Texas Water Code, 86.101, which provides the board with
the authority to adopt rules necessary to carry out its powers
and duties under the Texas Water Code and laws of Texas,
and under the authority of Texas Water Code, §16.053, which
requires the board to develop rules and guidelines to govern
procedures to be followed in carrying out the responsibilities
in Texas Water Code, §16.053, which responsibilities include
designation of representatives for regional water planning areas
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and procedures for adoption of regional water plans by regional
water planning groups.

The statutory provisions affected by the amendments are Texas
Water Code, §16.053.

8§357.4. Designation of Regional Water Planning Groups.
(@)-(f) (No change.)

31 TAC §8363.801-363.811

The Texas Water Development Board (the board) proposes
new sections §8363.801-363.811, regarding the Groundwater
District Loan Program, to govern applications for financial
assistance to groundwater districts or authorities under the
Water Assistance Fund, established by Texas Water Code,
Chapter 15, Subchapter B.

(9) Regional water planning groups shall add the following Section 363.801 sets out the scope of the subchapter which

non-voting members of each regional water planning group:

(1) staff member of the board to be designated by the

executive administrator;

addresses the rules for the Groundwater District Loan Program.
Section 363.802 provides that loans made under the subchapter
have a term of not to exceed three years. Section 363.803
provides that applications for loans will be funded on a first-

(2) staff member of the Texas Parks and Wildlife Depart- come, first-served basis based on a completed application.

ment designated by its executive director;

Section 363.804 describes an eligible applicant for loan funds.

(3) member designated by each adjacent regional watebection 363.805 specifies that funds may be used to fund or

planning group to serve as a liaisonn¢h

. .S
(4) one or more persons to represent those entities with

reimburse a district's startup costs and operating costs. The
ection further lists some of the eligible costs.

headquarters located in another regional water planning area arfgection 363.806 describes the general, fiscal, and legal infor-
which holds surface water rights authorizing a diversion of 1,000mation that must be included in an application for financial as-
acre-feet a year or more in the regional water planning area, whichistance. Section 363.807 provides for the findings that the
supplies water under contract in the amount of 1,000 acre-feet a ye&oard must make in approving an application. Section 363.808
or more to entities in the regional water planning area, or whichstates that financial assistance may be made through the is-
receives water under contract in the amount of 1,000 acre-feet a ye&rance of a note and entering into a loan agreement. Section

or more from the regional water planning aread|[-]

(5) staff member of the Texas Department of Agriculture
designated by its commissioner.

(h) The regional water planning group, at its discretion may s

add as non-voting members:

363.809 provides for the documents and activities that must be
completed to close on a loan. Section 363.810 provides stan-
dards for the release of funds. Section 363.811 provides that
the board is authorized to conduct financial audits.

Patricia Todd, Director of Accounting and Finance, has
determined that for the first five-year period these sections

(1) arepresentative designated by each state or nation thare in effect there be no fiscal implications on state and local

shares water resources with the regional water planning area;

government as a result of enforcement and administration of
the sections.

(2) arepresentative designated by an entity with binational _ _ _
authority, if the regional water planning area shares water resourcéds. Todd has also determined that for the first five years the

with another nation; and

(3) a representative designated by state or federal age
cies, including Texas Natural Resource Conservation Commissio

and Texas General Land Office;Hd Fexas Department of Agricul-

ture]] or other entities that the regional water planning groups deter

mine important to the planning effort.
(- (No change.)
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 17,
1999.

TRD-9900991

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 8, 1999

For further information, please call: (512) 463-7981

. . .
Chapter 363. Financial Assistance Programs

Subchapter H.  Groundwater District Loan Pro-
gram

sections as proposed are in effect the public benefit anticipated
as a result of enforcing the sections will be to provide funds

5o that groundwater districts can carry through with duties
rhssigned by Senate Bill 1, 75th Legislative Session. Ms.

Todd has determined there will be no economic costs to small
businesses or individuals required to comply with the sections
as proposed.

Comments on the proposed amendments will be accepted for
30 days following publication and may be submitted to Gail
Allan, 512/463-7804, Texas Water Development Board, P.O.
Box 13231, Austin, Texas, 78711-3231.

The amendments are proposed under the authority of the
Texas Water Code, 86.101 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including, specifically, the SRF program.

The statutory provisions affected by the proposed amendments
are Subchapter L. Chapter 36, Texas Water Code.

§363.801. Scope of Subchapter.

This subchapter shall govern applications for financial assistance to
groundwater districts or authorities under the Water Assistance Fund,
egtablished by Texas Water Code, Chapter 15, Subchapter B. The
funding program described in this subchapter shal be known as the
Groundwater District Loan Program. Unless in conflict with the
provisions of this subchapter, the provisions of Subchapter A of this
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title (relating to Genera Provisions) shall aso apply to applications
for financia assistance for the Groundwater District Loan Program.

(H) a certified copy of a resolution of the applicant’s
governing body requesting financial assistance from the board, autho-

§363.802. Loans.

The board may make loans under this subchapter for a period not to
exceed three years.

8363.803. Criteria and Methods for Distribution of Funds.

Applications for assistance may be submitted at any time and will be
funded on a first-come, first-served basis, based on submission of a
completed application. A completed application is one that contains
all of the information required in §363.806 of this title (relating to

Applications.)

§363.804. Eligible Applicant.

An digible applicant is any district or authority created under the
Texas Constitution, Section 52, Art. |11, or Section 59, Article XVI,
that has the authority to regulate the spacing of water wells, the
production from water wells, or both. The term "district" as used
in this subchapter shall apply to both districts and authorities which
meet the eligibility requirements of this section.

§363.805. Use of Funds.
Loan funds may be used to fund or reimburse an gpplicant’s initial

rizing the submission of the application, and designating the autho-
rized representative for executing the application and for gppearing
before the board;

(1) an affidavit executed by the authorized representa-
tive gating that the facts contained in the application are true and
correct to his’lher best knowledge and belief; that the applicant will
comply with all representations in the application and with all laws of
the State of Texas and al rules and published palicies of the board;
that there is no litigation or other proceeding pending or threatened
against the applicant wherein an adverse decision would materially
adversely affect the financiad condition of the applicant or its ability
to issue debt; and that the application for financial assistance was
considered and approved by the governing body in an open meeting;

(J) adescription of the initial operations, and
(K) the total start-up cost of the initial operations.

(2) Additional Application Information. Any additional
information requested by the executive administrator as necessary to
complete the financial and legal reviews.

§363.807. Findings Required.

expenses, including start-up and operating costs. Eligible costs of the
applicant may include:

creation expenses, including el ection costs;

sdaries and payroll taxes;

utilities;
travel;
insurance;

building and office leases,

office supplies and furniture;

telephone and computer equipment; and

CRCASHCRCRCRCRCHC

legal and professional fees.
§363.806. Applications.

(@ An applicant shall submit an application for financial
assistance in writing and will accompany the written application either
with a telephone briefing or, if feasible, a meeting with board staff.

(b) The following information is required on all applications
to the board for financia assistance.

(1) General, Fiscd and Legal Information. The applica-
tion shdl include:

(A) the name and address of the applicant;

(B) a citation of the law under which the applicant
operates and was created;

(C) the amount of financial assistance being requested;

(D) the name, address and telephone numbers of the
applicant’s board members;

(E) the legal authority to pledge selected revenues,
(F) thefinancing plan for repaying the total cost of the

loan;

(G) except for newly created districts, the most recent
annuad financial statements and latest monthly and year-to-date
financia reports of the applicant;

The board, by resolution, may approve the application if it finds that:

(1) granting financial assistance to the applicant will serve
the public interest; and

(2) the revenue pledged by the applicant from district
taxes and fees and other sources will be sufficient to meet al the
obligations assumed by the applicant.

§363.808. Notes and Loan Agreements

(8 The board may provide financial assistance to applicants
by purchasing a note and entering into a loan agreement with the

applicant.

(b) The applicant is not reguired to engage the services of a
bond counsel or a financial advisor.

§363.809. Loan Closing.

(8 Loan documents shall be executed at the time of closing
and shall include the following:

(1) the term of the loan and a schedule for repayment of
principal and interest;

(2) the interest rates for the loan, which will be set as
the standard rate under §363.33(8)(3) of this title (relating to Interest
Rates for Loans and Purchase of Board's Interest in State Participation
Projects);

(3) that an annual audit of the gpplicant, prepared in
accordance with generally accepted auditing standards by a certified
public accountant or licensed public accountant, be provided annually
to the executive administrator for the term of the loan;

(4) that a find accounting be made to the executive
administrator of the total sources and authorized use of loan funds if
so requested by the executive administrator;

(5) that the applicant shall levy and collect taxes and/or
charges to provide adequate revenue to pay principal and interest on
the loan as it comes due.

(6) that the applicant will apply any unused funds to the
repayment of loan principal in inverse order of maturity;
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(7) that the applicant shall maintain current, accurate and
complete records and accounts necessary to demonstrate compliance
with financial assistance related legal and contractua provisions;

(8) any additiona conditions that may be imposed by the
board or requested by the executive administrator.

(b) Closing Requirements. The applicant shall be reguired to
execute the note and loan agreement as a condition of closing.

§363.810. Release of Funds.

Funds for approved applications shal be released only after the
applicant has completed al of the requirements of 8§363.809 of
this title (relating to Loan Closing), including execution of the loan
documents.

§363.811. Audits.

The executive adminigtrator is authorized to conduct financial audits
of every loan which is financed in whole or in part by board financial
assistance, including the financing of start-up and operating costs of a
district. Audits may be conducted on siteif necessary, and board staff
shall be provided access to al district records necessary to complete
such audit. The digtrict shall take actions to correct any items found
to be in noncompliance with agreements relating to board financial
assistance.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 17,
1999.

TRD-9900989

Suzanne Schwartz

General Counsel

Texas Water Development Board

Proposed date of adoption: April 8, 1999

For further information, please call: (512) 463-5580

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part XlIll. Texas Commission on Fire Pro-
tection

Chapter 401. Practice and Procedure
Subchapter I.

License Applications
37 TAC §8401.121, 401.123, 401.125, 401.127

(Editor’s note: The text of the following sections proposed for repe
will not be published. The sections may be examined in the offic
of the Texas Commission on Fire Protection or in the Texas Regist

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
repeal is in effect there will be no fiscal implications for state
and local governments.

Mr. Calagna also has determined that for each of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be that a more timely response
to incomplete applications is required and allowing applicants to
reapply when deficiencies are resolved.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the repeal.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The repeal is proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire
Protection with authority to propose rules for the administration
of its powers and duties.

Texas Government Code, §419.008 is affected by the proposed
repeal.

8401.121. Purpose of Establishing Time Periods.
8401.123. Notice of Deficiency.

8401.125. Processing Periods.

8401.127. Appeal.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901044

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢

Subchapter I.
Certificate Applications

Notice and Processing Periods for 37 TAC §8401.121, 401.123, 401.125, 401.127

The Texas Commission on Fire Protection proposes new
§8401.121, 401.123, 401.125 and 401.127 concerning notice
and processing periods for certificate applications. The new

giSections eliminate references to "license" applications and sub-
oditute a reference to "certificates”. In addition the processing
é?eriod is reduced from 90 days to 30 days, after which an

office, Room 245, James Earl Rudder Building, 1019 Brazos Streeficomplete application may be denied.

Austin.)

The Texas Commission on Fire Protection proposes the repeal
of 88401.121, 401.123, 401.125 and 401.127 concerning notice
and processing periods for license applications. The subject
matter of the repealed sections will be replaced by proposed
new sections dealing with the same subject.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
new sections are in effect there will be no fiscal implications for
state and local governments.

Mr. Calagna also has determined that for each of the first
five years the proposed new sections are in effect the public
benefit anticipated as a result of enforcing the new sections will
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be that a more timely response to incomplete applications is
required and allowing applicants to reapply when deficiencies
are resolved.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
new sections.

The commission has determined that the proposed new sec-
tions relating to notice and processing periods for certificate
applications will have no impact on private real property inter-
ests and no takings impact assessment is required pursuant to
the Government Code, §2007.043(b) and §2.18 of the Attorney
General’'s Private Real Property Rights Preservation Act Guide-
lines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The new sections are proposed under Texas Government
Code, 8419.008, which provides the Texas Commission on Fire
Protection with authority to propose rules for the administration
of its powers and duties.

Texas Government Code, §419.008 is affected by the proposed
new sections.

8401.121. Purpose of Establishing Time Periods.

In order to minimize delays which hamper small businesses and
other enterprises, this subchapter establishes time periods within
which the Texas Commission on Fire Protection shall review and
process certificate gpplications efficiently and provides for an appeal
process should the agency violate these periods in accordance with
the Government Code, Chapter 2005.

§401.123. Notice of Deficiency.

(8 Manner of Notice. Written notice that an application is
complete or deficient must be mailed to the applicant or delivered by
such means as will reasonably provide actua notice.

(b) Written Notice Not Required. Written notice that an ap-
plication is complete shall not be required under this subchapter if an
application is approved and a certificate issued during the notice pe-
riod.

§401.125. Processing Periods.

(8 Notice to applicant. Within 30 days from receipt of
an application for a certificate or approval issued pursuant to the
Government Code, Chapter 419, the agency shall determine a filing
to be complete or deficient and immediately issue written notice to
the applicant regarding the status of the application.

(1) Complete application.

(A) Thewritten notice for a complete application shall
state that the application is complete and accepted for filing and shall
advise the applicant of the time period in which the agency must deny
or approve the application unless such information has previously
been provided to the applicant.

(B) For purposes of this section, an application is
complete upon agency determination that it is in compliance with
the content and form prescribed by the agency.

(2) Deficient gpplication.

(A) The written notice for a deficient gpplication shal
state that the application is not complete, set out the specific additional
information that is required for completion, and advise the applicant
that the agency may disapprove an application that is not complete
within 30 days of its original receipt. After one written notice of
deficiency has been issued, another is not required for an application
resubmitted in whole or in part with deficiencies.

(B) In addition to notice issued under subparagraph
(A) of this paragraph, the agency may notify the applicant, in any
manner, of deficiencies in the application.

(b) Processing of application. Within 60 days after receipt of
a complete application, the agency shall:

(1) issuethe certificate on payment of the appropriate fees
and successful completion of al required examinations; or

(2) deny the certificate.

(c) Application disapproved. The agency may disapprove an
application that is not complete within 30 days of its origina receipt

by the agency.
8401.127. Appeal.

(8 Hearing.

(1) Notice. An applicant who does not receive notice as
to the complete or deficient status of a certificate application within
the period established in this subchapter for such application may
petition for a hearing to review the matter.

(2) Processing. An applicant whose permit is not ap-
proved or denied within the period established in this subchapter for
such certificate may petition for a hearing to review the matter.

(3) Procedure. A hearing under this section shall be in
accordance with the Administrative Procedure Act and Subchapter E
of this chapter (relating to Contested Cases).

(b) Petition. A petition filed under this section must be in
writing and directed to the executive director. The petition shal
identify the applicant, indicate the type of certificate sought and the
date of the application, specify each provision in this subchapter
that the agency has violated, and describe with particularity how the
agency has violated each provision. The petition shall be filed with
the office of the executive director.

(c) Decison. An apped filed under this section shal be
decided in the applicant’s favor if the executive director finds that:

(1) the agency exceeded an established period under this
subchapter; and

(2) theagency failed to establish good cause for exceeding
the period.

(d) Good cause. The agency is considered to have good cause
for exceeding a notice or processing period established for a permit

(1) the number of certificates to be processed exceeds by
15% or more the number of certificates processed in the same calendar
guarter of the preceding year;

(2) the agency must rely on another public or private
entity for al or part of its certificate processing, and the delay is
caused by the other entity;

(3) the hearing and decision-making process results in
reasonable delay under the circumstances,

(4) the applicant is under administrative review; or
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(5) any other conditions exist giving the agency good
cause for exceeding a natice or processing period.

() Commission review. A permit applicant aggrieved by a
final decision or order of the executive director concerning a period
established by these sections may appea to the commission in writing
after the decision or order complained of is final, in accordance with
401.93 of this title (relating to Appeals to the Commission).

(f) Relief.

(1) Complete or deficient status. An applicant who
maintains a successful appeal under subsection (c) of this section for
agency failure to issue notice as to the complete or deficient status of
an gpplication shall be entitled to notice of application status.

(2) Certificate approval or denial. An applicant who
maintains a successful appeal under subsection (c) of this section
for agency failure to approve or deny a certificate shall be entitled to
such approval or denia of the certificate and to full reimbursement
of all filing fees that have been paid to the agency in connection with

the gpplication.
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’'s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901045

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

. . .
Chapter 403. Criminal Convictions and Eligibil-
ity for Certification and Licensure
37 TAC §8403.1, 403.3, 403.5, 403.7, 403.9, 403.11

(Editor's note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offic

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
repeal.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The repeal is proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire
Protection with authority to propose rules for the administration
of its powers and duties.

Texas Government Code, §419.008 is affected by the proposed
repeal.

8403.1. Purpose.

8403.3. Scope.

8403.5. Access to Criminal History Record Information.
8403.7. Criminal Convictions Guidelines.

8403.9. Mitigating Factors.

8403.11 Procedures for Suspension, Revocation, or Denial of a

Certificate or License to Persons with Criminal Backgrounds.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901046

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

. . .
Chapter 403. Criminal Convictions and Eligibil-
ity for Certification

of the Texas Commission on Fire Protection or in the Texas RegisteThe Texas Commission on Fire Protection proposes new
office, Room 245, James Earl Rudder Building, 1019 Brazos Stree§§403.1, 403.3, 403.5, 403.7, 403.9, 403.11 and 403.15 con-

Austin.)

The Texas Commission on Fire Protection proposes the repeal
of §8403.1, 403.3, 403.5, 403.7, 403.9 and 403.11 concerning
criminal convictions and eligibility for certification and licensure.
The subject matter of the repealed sections will be replaced by
proposed new sections dealing with the same subject.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
repeal is in effect there will be no fiscal implications for state
government. There will be minimal cost to fire departments
and individuals when the conviction warrants notification to the
commission.

Mr. Calagna also has determined that for each of the first five
years the repeal is in effect the public benefit anticipated as a
result of enforcing the repeal will be the consistency of rules
with legislation.

cerning criminal convictions and eligibility for certification. The
new sections delete references to licenses or permits issued
by the State Fire Marshal's Office which was transferred to
the Department of Insurance. In addition statutory references
are updated. Finally, new 8403.15 requires the holder of
a certificate and their employing fire department to report
convictions within 14 days of the conviction.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period
the new sections are in effect there will be minimal cost to
fire departments and individuals when the conviction warrants
notification to the commission.

Mr. Calagna also has determined that for each of the first five
years the proposed new sections are in effect the public benefit
anticipated as a result of enforcing the new sections will be the
consistency of rules with legislation.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
new sections.
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The commission has determined that the proposed new sec-
tions relating to criminal convictions and eligibility for certifica-
tion will have no impact on private real property interests and no
takings impact assessment is required pursuant to the Govern-
ment Code, §2007.043(b) and §2.18 of the Attorney General’s
Private Real Property Rights Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The new sections are proposed under Texas Government
Code, 8419.008, which provides the Texas Commission on Fire
Protection with authority to propose rules for the administration
of its powers and duties.

Texas Government Code, §419.008 is affected by the proposed
new sections.

§403.1. Purpose.

(8 The purpose of this chapter is to establish guidelines and
criteria on the dligibility of persons with criminal convictions for a
certificate issued by the Texas Commission on Fire Protection (the
commission) and to establish procedures for suspension, revocation,
or denial of a certificate held or applied for by persons with criminal
convictions pursuant to Texas Civil Statutes, Articles 6252-13c and
6252-13d.

(b) The duties and responsibilities of persons who hold

eligibility of a person applying to the commission for or holding a
certificate.
(b) Confidentiality of information. All information received

under this section is confidential and may not be released to any
person outside the agency except in the following instances:

(1) acourt order;

(2) with written consent of the person being investigated;

(3) inacriminal proceeding; or

(4) in a hearing conducted under the authority of the
commission.

(c) Early review. A fire department that employs a person
regulated by the commission, a person seeking to apply for a
beginning position with a fire department, a volunteer fire department
with members participating in the commission volunteer fire fighter
certification program, or an individual participating in the commission
volunteer fire fighter certification program may seek the early review
under this chapter of the person’s present fitness to be certified prior
to completing the requirements for certification by requesting such
review in writing and providing the person’s full name, birth date, and
any additional identifying information requested by the commission.
A decision based on an early review does not bind the commission
if there is a change in circumstances.

8403.7. Criminal Convictions Guidelines.

(8 The following crimes are considered to relate directly to
the ability, capacity, and fitness required to perform the duties and

certifications issued by the commission each involve matters that

discharge the responsibilities of persons certified by the commission:

directly relate to public safety. Fire protection personnel and
volunteer fire fighters often have access to areas not generally open
to the public. The public relies on the honesty, trustworthiness, and
reliability of persons certified by the commission. Thus, crimes
involving moral turpitude, including but not limited to fraud and

(1) offenses under the Government Code, Chapter 419,
relating to the Texas Commission on Fire Protection;

(2) offenses under the Texas Transportation Code Title
6 Roadways, which are punishable by fines greater than $200, or

dishonesty, are directly relevant. In addition, the ability of such

imprisonment, or both fine and imprisonment;

persons to function unimpaired by acohol or the illegal use of drugs,
in dangerous or potentially dangerous circumstances, including but
not limited to the operation of emergency vehicles is paramount in
light of the duty to protect the health and safety of the public.

8403.3. Scope.

(8 The guiddines established in this chapter apply to a
person who holds or applies for any certificate issued under the
commission’s regulatory authority contained in Government Code,
Chapter 419.

(b) When a person’s criminal conviction of a felony or

misdemeanor directly relates to the duties and responsibilities of the
holder of a certificate issued by the commission, the commission may:

(1) deny to a person the opportunity to be examined for
a certificate;

(2) deny the application for a certificate;

(3) refuse to renew a certificate;

(4) suspend or revoke an existing certificate; or

(5) limit the terms or practice of a certificate holder to
areas prescribed by the commission.

8403.5. Access to Criminal History Record Information.

(8 Criminal history record. The commission is entitled to
obtain criminal history record information maintained by the Depart-
ment of Public Safety, the Federal Bureau of Investigation identifi-
cation division, or another law enforcement agency to investigate the

(3) offenses under the Hedlth and Safety Code, Chapter
481, concerning controlled substances,

(4) offenses under the Hedlth and Safety Code, Chapter
483, concerning dangerous drugs,

(5) offenses under the following titles of the Texas Penal

Code:
Title 5—offenses against the person;

Title 6-offenses against the family;

Title 7-offenses against property;

Title 8—offenses against public administration;

Title 9-offenses against public order and decency;
Title 10—offenses against public health, safety and

SRGRCHGHCRE

morals;
Title 11—offenses involving organized crime; and

ERE

H) Title 4-inchoate offenses Chapter 15 preparatory
offenses to any of the offenses in this section;

(6) the offenses listed in this subsection are not inclusive,
in that the commission may consider other particular crimes in special
cases in order to promote the intent of the statutes administered by
the commission.

(b) In dl cases the commission shall consider:
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(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for
requiring the certificate issued by the commission;

(3) the extent to which the certificate might offer an

(5) evidence that the agpplicant has paid all outstanding
court costs, supervision fees, fines, and restitution as may have been
ordered in all criminal cases in which he or she has been convicted,
in the form of copies of official records, documents, or a letter from
the person’s probation or parole officer where applicable concerning

opportunity to engage in further criminal activity of the same type as

his or her current status.

that in which the person previously had been involved;
(4) the relationship of the crime to the ability, capacity, or

8403.11. Procedures for SQuspension, Revocation, or Denial of a
Certificate to Persons with Criminal Backgrounds.

fitness required to perform the duties and discharge the responsibili-
ties of the certificate holder;

(5) the level and nature of supervision of the person by
others; and

(6) the level and nature of access to public, commercidl,
and residential properties, including access after regular business
hours and access to areas not open to the general public.

8403.9. Mitigating Factors.
(8 In addition to the factors that must be considered under

(@ If the commission’s Standards Division (the division)
proposes to suspend, revoke, limit, or deny a certificate based on
the criteria in this chapter, the division shal notify the individua at
his or her last known address as shown in the commission’s records,
by registered or certified mail. The notice of intended action shal
specify the facts or conduct alleged to warrant the intended action.

(b) If the proposed action is to limit, suspend, revoke, or
refuse to renew acurrent certificate, the notice of intended action shall
comply with the preliminary notice requirements of Government Code
§2001.054(c). The individual may reguest an informal conference

8403.7 of this title (relating to Criminal Conviction Guidelines), in

with the commission staff in order to show compliance with dl

determining the present fitness of a person who has been convicted

requirements of law for the retention of the certificate, pursuant to

of a crime, the commission shal consider the following evidence:

Government Code §2001.054(c). The request for an informal staff

(1) the extent and nature of the person’s past criminal
activity;

(2) the age of the person at the time of the commission

conference must be submitted to the division director no later than 15
days after the date of the notice of intended action. If the informal
staff conference does not result in an agreed consent order, a formal
hearing shall be conducted in accordance with the Administrative

of the crime;

(3) the amount of time that has elapsed since the person’s
last criminal activity;

(4) the conduct and work activity of the person prior to
and following the crimina activity;

(5) evidence of the person’ s rehabilitation or rehabilitative

Procedure Act, Government Code, Chapter 2001.

(c) Anindividua who does not hold a current certificate may
request a forma hearing in order to contest the proposed action of
the division. The request must be submitted in writing to the division
director no later than 15 days after the date of the notice. A formal
hearing shall be conducted in accordance with the Administrative
Procedure Act, Government Code, Chapter 2001.

effort while incarcerated or following release; and

(6) other evidence of the person’s present fitness, includ-

(d) If the individual does not request an informa <aff
conference or aformal hearing in writing within the time specified in

ing letters of recommendation from:

(A) prosecution, law enforcement, and correctiona of-
ficers who prosecuted, arrested, or had custodial responsihility for the

person;

(B) the sheriff or chief of police in the community
where the person resides; and

(C) any other persons in contact with the convicted

erson.

(b) It shall be the responsibility of the applicant to the extent
possible to secure and provide to the commission the recommenda-
tions of prosecution, law enforcement, and correctional authorities as
required by statute and these rules upon reguest by the commission

this section, the individual is deemed to have waived the opportunity
for a hearing, and the proposed action will be taken.

() If the commission limits, suspends, revokes, or denies a
certificate under this chapter, the executive director shall give the
person written notice:

(1) of the reasons for the decision;

(2) that the person may appeal the decision of the
executive director to the commission in accordance with 8§401.93 of
thistitle (relating to Appeals to the Commission) within 30 days from
the date the decision of the executive director is final and appealable;

(3) that the person, after exhausting administrative ap-
peals, may file an action in a district court of Travis County, Texas,

staff. The applicant shall also furnish:
(1) acopy of the indictment, information or complaint;

(2) acopy of the judgement(s) or order(s) of the court ad-
judicating guilt, granting probation, community supervision, deferred
adjudication, or discharge from probation or community supervision;

(3) arecord of steady employment in the form of a letter
from current or former employers,

(4) arecord that the applicant has supported his or her
dependents in the form of a letter from a person in the applicant’s
community with personal knowledge of the circumstances;

for judicia review of the evidence presented to the commission and
its decision and that such petition must be filed with the court no later
than 30 days after the commission’s action is final and appealable.

8403.15. Report of Convictions by Individual or Department.

(8 A certificate holder shall report to the commission, any
conviction, other than a minor traffic offense (Class C misdemeanor)
under the laws of this gate, another state, the United States, or foreign
country, within 14 days of the date of the conviction.

(b) A fire department or local government regulated by the
commission shall report to the commission, any conviction, other than
a minor traffic offense (Class C misdemeanor) under the laws of this
state, another dtate, the United States, or foreign country, that it has

PROPOSED RULES March 5, 1999 24 TexReg 1587



knowledge of, of any certificate holder, within 14 days of the date of
the conviction.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901047

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

. . .
Chapter 421. Standards for Certification

37 TAC 88421.3, 421.5, 421.11

The Texas Commission on Fire Protection proposes amend-
ments to 8§421.3 and §421.5, and new 8421.11 concerning stan-
dards for certification. The amendments to §421.3 add compe-
tencies and qualifications for marine fire protection personnel,
fire inspector, and fire investigator, considered essential to the
positions, including the ability to read and understand English
language manuals. This ability is tested by the written exam-
ination administered by the commission. The amendments to
8421.5 add definitions that clarify NFA course credit. The new
8421.11 adds language that requires certification within one
year in all disciplines and procedures for removal and reinstate-
ment.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended and new sections are in effect there will be no fiscal
implications for state and local governments.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments and proposed new section are
in effect the public benefit anticipated as a result of enforcing
the amended and new sections will be that applicants for
certification as marine fire protection personnel, fire inspector,
and fire investigator will have clear guidelines for qualifications
and competencies for the positions. In addition the amount of
credit given NFA courses are standardized.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
amendments and new section.

The commission has determined that the proposed amend-
ments and new section relating to standards for certification
will have no impact on private real property interests and no
takings impact assessment is required pursuant to the Govern-
ment Code, §2007.043(b) and §2.18 of the Attorney General’s
Private Real Property Rights Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments and new section are proposed under Texas
Government Code, §419.008, which provides the Texas Com-

mission on Fire Protection with authority to propose rules for the
administration of its powers and duties; and Texas Government
Code, 8419.022, which provides the commission with author-
ity to establish minimum requirements for fire protection; Texas
Government Code, 8419.032, which provides the commission
with authority to establish standards for employment as fire pro-
tection personnel; Texas Government Code, §419.0322, which
provides for limits on compensation; and Texas Government
Code, 8419.071, which provides the commission with authority
to establish standards for the volunteer certification program.

Texas Government Code, §8419.022, 419.032, 419.0322 and
419.071 is affected by the proposed amendments and new
section.

8§421.3. Minimum Standards Set by the Commission.
(@ (No change.)

(b) Functional position descriptions.
(1)-(2) (No change.)

(3) Marine fire protection personnel. The following
general position for marine fire protection personne serves as a
guide for anyone interested in understanding the qualifications,
competencies, and tasks required of the marine fire fighter operating
in the State of Texas. It is ultimately the responsibility of an employer
to define specific job descriptions within each jurisdiction.

(A) Quadlifications. In addition to the qualifications for
basic gructural fire protection personnd: familiarity with geographic
and physica components of a navigable waterway; ability to use and
understand communication equipment, terminology, and procedures
used by the maritime industry; and knowledge in the operation of fire

fighting vessels.

(B) Competency. A marine fire fighter must demon-
strate competency in handling emergencies utilizing equipment and
skills in accordance with the objectives in Chapter 3 of the Commis-
sion Certification Curriculum Manual, adopted by the Texas Com-
mission on Fire Protection.

(4) Fire inspection personnel. The following general
position description for fire inspection personnel serves as a guide for
anyone interested in understanding the qualifications, competencies,
and tasks required of the fire inspector operating in the State of Texas.
It is ultimately the responsibility of an employer to define specific job
descriptions within each jurisdiction.

(A) Quadlifications. Successfully complete a commis-
sion approved course; achieve a passing score on certification exam-
inations;, must be at least 18 years of age; generally, the knowledge
and skills required to show the need for a high school education or
equivalent; ability to communicate verbaly, via telephone and ra-
dio equipment; ability to lift, carry, and balance weight equivalent to
weight of common tools and eguipment necessary for conducting an
inspection; ability to interpret written and ora instructions; ability to
work effectively with the public; ability to work effectively in an en-
vironment with potentially loud noises; ability to function through an
entire work shift; ability to calculate area, weight and volume ratios;
ability to read and understand English language manuas including
chemical, construction and technical terms, building plans and road
maps; ability to accurately discern street sgns and address numbers;
ability to document, in writing, al relevant information in prescribed
format in light of legal ramifications of such; ability to converse in
English with coworkers and other personnel. Demonstrate knowledge
of characteristics and behavior of fire, and fire prevention principles.
Good manual dexterity with the ability to perform al tasks related to
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the ingpection of structures and property; ability to bend, stoop, and

Curriculum Manual, adopted by the Texas Commission on Fire

crawl on uneven surfaces; ability to climb ladders; ability to with-

Protection.

stand varied environmental conditions such as extreme heat, cold,
and moisture; and the ability to work in low light, confined spaces,
elevated heights, and other potentially dangerous environments.

(B) Competency. A fire inspector must demonstrate
competency in conducting inspections utilizing equipment and skills
in accordance with the objectives in Chapter 4 of the Commission
Certification Curriculum Manual, adopted by the Texas Commission
on Fire Protection.

(5) Firelnvestigator personnel. The following generd po-
sition description for fire investigator personnel serves as a guide for
anyone interested in understanding the qualifications, competencies,
and tasks required of the fire investigator operating in the State of
Texas. It is ultimately the responsibility of an employer to define
specific job descriptions within each jurisdiction.

(A) Quadlifications. Successfully complete a commis-
sion approved course; achieve a passing score on certification exami-
nations; be at least 18 years of age; generally, the knowledge and skills
reguired to show the need for a high school education or equivalent;
ability to communicate verbally, via telephone and radio equipment;
ability to lift, carry, and balance weight equivalent to weight of com-
mon tools and equipment necessary for conducting an investigation;
ability to interpret written and oral ingtructions; ability to work ef-
fectively with the public; ability to work effectively in a hazardous
environment; ability to function through an entire work shift; abil-
ity to calculate area, weight and volume ratios; ability to read and
understand English language manuals including chemical, legal and
technica terms, building plans and road maps, ability to accurately
discern dreet signs and address numbers; ability to document, in
writing, al relevant information in prescribed format in light of legal
ramifications of such; ability to converse in English with coworkers
and other personnel. Good manual dexterity with the ability to per-
form dl tasks related to fire investigation; ability to bend, stoop, and
wak on uneven surfaces; ability to climb ladders; ability to withstand
varied environmental conditions such as extreme heat, cold and mois-
ture; and the ability to work in low light, confined spaces, €levated
heights and other potentialy dangerous environments.

(B) Competency. A fire investigator or arson investi-
gator must demonstrate competency in determining fire cause and ori-
gin utilizing equipment and skills in accordance with the objectives
in Chapter 5 of the Commission Certification Curriculum Manual,
adopted by the Texas Commission on Fire Protection.

(6) Hazardous Materials Technician personnel. The fol-
lowing general position description for hazardous materials personnel
serves as a guide for anyone interested in understanding the qualifi-
cations, competencies, and tasks required of the hazardous materials
technician operating in the State of Texas. It is ultimately the respon-
sibility of an employer to define specific job descriptions within each
jurisdiction.

(A) Quadlifications. In addition to the qualifications
for basic structural fire protection personnel: anayze a hazardous
materials incident, plan a response, implement the planned response,
evaluate the progress of the planned response, and terminate the
incident.

(B) Competency. A hazardous materials technician
must demonstrate competency handling emergencies resulting from
releases or potential releases of hazardous materials, using specialized
chemical protective clothing and control equipment in accordance
with the objectives in Chapter 6 of the Commission Certification

8421.5. Definitions.

The following words and terms, when used in this part, shall have the
following meanings, unless the context clearly indicates otherwise.

(1)-(21) (No change.)

(22) High school-A school accredited as a high school by
the Texas Education Agency equivalent accreditation agency from
another jurisdiction.

(23)-(24) (No change.)

(25) National Fire Academy credit hours—For the purpose
of determining the number of hours to credit for National Fire
Academy courses both resident and hand off. The number of
hours credited for attendance of Nationa Fire Academy courses
is determined as recommended in the most recent edition of the
"National Guide to Educational Credit for Training Programs,"
American Council on Education (ACE). For courses that have not
been evaluated by ACE, commission staff will review and determine
credit.

(26) [€25)] Participating volunteer fire fighter—An individ-
ual who voluntarily seeks certification and regulation by the Commis-
sion under the Government Code, Chapter 419, Subchapter D.

(27) [(26)] Participating volunteer fire department—A fire
department that voluntarily seeks regulation by the Commission under
the Government Code, Chapter 419, Subchapter D.

(28) [(2A)] Part-time fire protection employee—An indi-
vidual who is designated as a part-time fire protection employee and
who receives compensation, including benefits and reimbursement for
expenses. A part-time fire protection employee is not full-time as de-
fined in this section.

(29) [€28)] Recognition of training—A document issued by
the Commission stating that an individual has completed the training
requirements of a specific phase level of the Basic Fire Suppression
Curriculum.

(30) [(29)] School-Any school, college, university,
academy, or local training program which offers fire service
training and included within its meaning the combination of course
curriculum, instructors, and facilities.

(31) [(30)] Trainee—An individual who is participating in
a commission approved training program.

(32) [(31)] Training officer—The officer or supervisor, by
whatever title he or she may be called, that is in charge of a
commission approved training program.

(33) [(32)] Volunteer fire protection personnel-Any per-
son who has met the requirements for membership in a volunteer fire
service organization, who is assigned duties in one of the following
categories: fire suppression, fire inspection, fire and arson investi-
gation, marine fire fighting, aircraft fire fighting, fire training, fire
education, fire administration and others in related positions neces-
sarily or customarily appertaining thereto.

(34) [633)] Years of experience—For purposes of higher
levels of certification, defined as full years of service while holding:

(A) a Texas Commission on Fire Protection certifica-
tion as a full-time, or part-time employee of a government entity, a
member in a volunteer fire service organization, and/or an employee
of a regulated non-governmental fire department; or
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(B) a State Firemen’s and Fire Marshals’ Association There are no additional costs of compliance for small or large
advanced fire fighter certification and have completed as a minimurbusinesses or individuals required to comply with the proposed
requirements for a Texas Department of Health Emergency Caramendment.

Attendant (ECA) certification, or its equivalent; or

The commission has determined that the proposed amend-

(C) an equivalent certification as a full-time fire pro- ments relating to standards for certification will have no im-
tection personnel of a governmental entity from another jurisdictionpact on private real property interests and no takings impact
including the military, and have completed as a minimum require-assessment is required pursuant to the Government Code,
ments for a Texas Department of Health Emergency Care Attendarg2007.043(b) and 82.18 of the Attorney General’'s Private Real

(ECA) certification, or its equivalent.
§421.11. Requirement to be Certified Within One Year.

(@ All full-time or part-time employees of a fire department
or local government who are assigned duties identified as fire
protection personnel duties must be certified by the Commission in
the discipling(s) to which they are assigned within one year of their
assignment to the duties. An individua who accepts assignment(s)
in violation of this section shal be removed from the assignment(s)
and will be subject to administrative penalties. A department or local
government that assigns an individua in violation of this section will
also be subject to administrative pendlties.

(b) An individual who has been removed from assignment to
dutiesidentified asfire protection personnel dutiesfor violation of this
section must petition the commission in writing for permission to be
reassigned to the duties from which they were removed. The petition
will be considered only if the individual has obtained al gppropriate
certification(s) applicable to the duties to which the individual seeks

reassignment.
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901049

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢
37 TAC §421.9

The Texas Commission on Fire Protection proposes amend-
ments to 8421.9, concerning designation of fire protection du-
ties. The amendments to 8421.9 adds a subsection that permits
a fire department to employ, on a part-time basis, certified fire
protection personnel without additional part-time certification.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be fiscal implications
for the state estimated at approximately $1,200 each year
for reduction in certification fee revenue. Local governments
that employ part-time fire employees previously certified as fire
protection personnel will have a reduction in cost of $20 per
person.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will
be that it eliminates an unnecessary cost to local governments
of issuing part-time certification to persons already certified as
fire protection personnel.

Property Rights Preservation Act Guidelines.
There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e- mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.022,
which provides the commission with authority to establish mini-
mum requirements for fire protection personnel and Texas Gov-
ernment Code 8419.032, which provides the commission with
authority to establish standards for employment as fire protec-
tion personnel.

Texas Government Code, §419.022 and §419.032 is affected
by the proposed amendments.

8421.9. Designation of Fire Protection Duties.
(@)-(d) (No change.)

(e) A person certified as fire protection personnel in one fire
department may be employed and designated as a part- time fire
protection employee in another fire department without additional
certification as a part-time fire protection employee.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901048

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

. . ¢+
Chapter 423. Fire Suppression

Subchapter A.  Minimum Standards For Structure

Fire Protection Personnel Certification
37 TAC §423.11

The Texas Commission on Fire Protection proposes amend-
ments to 8423.11, concerning higher levels of certification. The
amendments to 8423.11 provides a technical correction to the
section allowing persons to seek higher levels of structure cer-
tification while assigned to another discipline.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
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amended section is in effect there will be no fiscal implications
for state or local governments.

Mr. Calagna also has determined that for each of the first
five years the amendments are in effect the public benefit
anticipated as a result of enforcing the amended section will
be that fire service personnel will have a clearer understanding
of requirements for higher levels of certification in structural fire
protection while assigned to another discipline.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
amendments.

The commission has determined that the proposed amendment
relating to higher levels of certification will have no impact on pri-
vate real property interests and no takings impact assessment is
required pursuant to the Government Code, §2007.043(b) and
§2.18 of the Attorney General's Private Real Property Rights
Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.022,
which provides the commission with authority to establish min-
imum training standards for fire protection personnel positions;
and Texas Government Code 419.032, which provides the com-
mission with authority to establish standards for employment as
fire protection personnel.

Texas Government Code, §419.022 is affected by the proposed
amendment.

8423.11. Higher Levels of Certification.

The Texas Commission on Fire Protection proposes amend-
ments to §429.3 concerning minimum standards for basic fire
inspector certification. The amendments to §429.3 changes
the number of minimum hours of instruction in a National Fire
Academy resident program for fire inspection which makes it
consistent with the basic inspectors curriculum of the commis-
sion. It also allows for a combination of several courses that
can be taught along with the basic course of Fire Inspection
Principles.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be no fiscal implications
to state or local governments.

Mr. Calagna also has determined that for each of the first
five years the proposed amendments are in effect the public
benefit anticipated as a result of enforcing the amended section
will be that the number of instruction hours in a National Fire
Academy program for fire inspection will be consistent with the
basic inspectors curriculum of the commission.

There are no additional costs of compliance for small busi-
nesses or individuals required to comply with the proposed
amendment.

The commission has determined that the proposed amend-
ments relating to minimum standards for fire inspectors will have
no impact on private real property interests and no takings im-
pact assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General's Private Real
Property Rights Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire Pro-

(a) An individual may receive higher levels of certification in _tection with author_ity to propose rules for the administration of
structural fire protection while being assigned to another disciplinejts powers and duties; and Texas Government Code, §419.022,
provided that all requirements for the higher level or levels ofwhich provides the commission with authority to establish min-

certification ae [must be] met.
(b) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,

imum training standards for fire protection personnel in ad-
vanced or specialized fire protection personnel positions.

Texas Government Code, §419.022 is affected by the proposed
amendment.

8§429.3. Minimum Standards for Basic Fire Inspector Certification.

(@ (No change.)

1999.

TRD-9901050

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

(b) In order to be certified by the commission as a Basic Fire
Inspector an individual must complete a commission approved fire
inspection training program and successfully pass the commission
examination as specified in Chapter 439 of this title (relating to
Examinations for Certification). An approved basic fire inspection
training program shall consist of one of the following:

(1)-(3) (No change.)

L4 L4 L4 (4) successful completion of a minimum oR& [240]
.. . hours of instruction in a National Fire Academy resident program for
Chapter 429. Minimum Standards For Fire In- fire inspection. The resident program must include the basic course,

spectors
37 TAC §429.3

Fire Inspection Principles-$0 heurs)], and any combination of the
following courses or its predecessor [and a minimum of 160 heurs
of instruction in at least two of the following courses]:
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(A) Fire Prevention Specialisti{80 heurs)]; or
(B) Plans Review for Inspectorsgd heurs)]; or

(C) Code Management: A Systems ApproacBO[(

heurs)]; or

(D) Management of Fire Prevention Programs$o[(
heurs)]; or

(E) Strategic Analysis of Fire Prevention Programs
[(80 heurs)].

(c)-(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901051

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢

Chapter 431. Fire Investigation

Subchapter A.  Minimum Standards for Arson In-

vestigator Certification
37 TAC §431.11

The Texas Commission on Fire Protection proposes amend-
ments to 8431.11, concerning minimum standards for arson
investigator certification for law enforcement personnel. The
amendments to 8431.11 clarifies that employees of law enforce-
ment agencies such as a sheriff’s office or police department
may be certified as arson investigators on a voluntary basis.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended section is in effect there will be no fiscal implications
to state or local governments.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will be
consistency and clarification as to personnel eligible to become
certified as arson investigators.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
amendment.

The commission has determined that the proposed amend-
ments relating to minimum standards for arson investigator
certification for law enforcement personnel will have no im-
pact on private real property interests and no takings impact
assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General's Private Real
Property Rights Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire

Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.022,
which provides the commission with authority to establish min-
imum training standards for fire protection personnel in ad-
vanced or specialized fire protection personnel positions.

Texas Government Code, §419.022 is affected by the proposed
amendments.

8§431.11. Minimum Standards for Arson Investigator Certification for

Law Enforcement Personnel.

A law enforcement officer employed or commissioned by a law
enforcement agency as a basic peace officer who is designated as
an arson investigator by an appropriate local authority is digible for
certification on a voluntary basis by complying with this chapter. [A-
permanent, full- time, full-paid law enforcement officer designated as
aarson investigator by an "appropriate” local authority is eligible for
certification by complying with this chapter.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901052

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢

Chapter 435. Fire Fighter Safety
37 TAC §435.1, 8435.3

The Texas Commission on Fire Protection proposes amend-
ments to 8435.1 and §435.3 concerning fire fighter safety. The
amendments to 8435.1 deletes obsolete language that refer-
ences protective clothing purchased prior to 1998. It also en-
courages fire departments to maintain a standard operating pro-
cedure regarding the use, care, and maintenance of the protec-
tive clothing. The amendments to §435.3 deletes redundant
language that references the use of self-contained breathing
apparatus before the adoption of the current national standard.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period
the amended sections are in effect there will be no fiscal
implications for state government. Local governments may incur
costs to replace any protective clothing that does not meet the
national standards. Fire departments that have non-compliant
protective clothing may incur costs up to $1500 per person to
replace the equipment.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will
be that fire fighters are protected by clothing that meets national
standards.
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There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
amendments.

The commission has determined that the proposed amend-
ments relating to fire fighter safety will have no impact on private
real property interests and no takings impact assessment is re-
quired pursuant to the Government Code, §2007.043(b) and
§2.18 of the Attorney General's Private Real Property Rights
Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The amendments are proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.042,
which provides the commission with authority to adopt stan-
dards for protective clothing and SCBA.

Texas Government Code, §8419.022, 419.040, 419.041, and
419.042 are affected by the proposed amendments.

8435.1. Protective Clothing.
The employing entity shall:
(1) (No change.)

Standard on Open-Circuit Self-contained Breathing Apparatus for

Fire Fighters:
(A)-(B) (No change.)

[(C) an entity may continue to use a self-contained
breathing apparatus in use or contracted for before a change in the
National Fire Protection Association standard; unless the commission
determines that the continued use of the self- contained breathing
apparatus constitutes an undue risk to the wearer, in which case the
commission shall erder that the use be discontinued and shall set an
appropriate date for compliance with the revised standard;}

(3)-(9) (No change.)
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901053

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢

Chapter 437. Fees

(2) ensure that all protective clothing which are used37 TAC §437.3

by fire protection personnel assigned to fire suppression duti
comply with the minimum standards of the National Fire Protection

Association:
(A) (No change.)

®¥he Texas Commission on Fire Protection proposes amend-

"ments to §437.3, concerning fees for certification. The amend-
ments to 8437.3 requires testing prior to assignment in all fire
protection disciplines consistent with changes to other commis-
sion rules.

(B) an entity may continue to use protective clothing in
use or contracted for before a change in the National Fire ProtectioMr. Anthony C. Calagna, Fire Fighter Advisory Committee
Association standard, unless the commission determines that tHghairman, has determined that for the first five year period the
protective clothing constitutes an undue risk to the wearer, in whictimended section is in effect there will be no fiscal implications
case the commission shall order that the use be discontinued and shtll state or local governments.

set an appropriate date for compliance with the revised standadd; a Mr. Calagna also has determined that for each of the first five

(C) firefighter boots purchased or contracted for prior
to May 16, 1988, are not required to meet the minimum standards

for protective clothing;}

[(D) protective hoods purchased or contracted for prior
to August 16, 1991, are not required to meet the minimum standards
for protective clothing;}
purchased or contracted for prior to August 14, 1992, are not required
to meet the standards for protective clothing; and]

(3) maintain and provide upon request by the commission

a departmental standard operating procedure regarding the;anee
and maintenance of protective clothing {ering fire

operations].
8435.3. Self-contained Breathing Apparatus.
The employing entity shall:

(1) (No change.)

years the proposed amendments is in effect the public benefit
anticipated as a result of enforcing the amended section will be
the consistency of language in the rules.

There are no additional costs of compliance for small or large
businesses or individuals required to comply with the proposed
amendments.

The commission has determined that the proposed amend-
ments relating to fees for certification will have no impact on pri-
vate real property interests and no takings impact assessment is
required pursuant to the Government Code, §2007.043(b) and

'§2.18 of the Attorney General’s Private Real Property Rights

Preservation Act Guidelines.
There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

(2) ensure that all self-contained breathing apparatus use@he amendments are proposed under Texas Government Code,

by fire protection personnel complies with the minimum standards 08419.008, which provides the Texas Commission on Fire Pro-
the National Fire Protection Association identified in NFPA 1981, tection with authority to propose rules for the administration of
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its powers and duties; and Texas Government Code, §419.026,
which provides the commission with authority to establish fees
for certification and examinations; and Texas Government Code,
§419.034, which provides the commission with authority to es-

impact on private real property interests and no takings im-
pact assessment is required pursuant to the Government Code,
§2007.043(b) and §2.18 of the Attorney General's Private Real
Property Rights Preservation Act Guidelines.

tablish standards for certificate renewal.

Texas Government Code, §419.026, and 8419.034 are affected
by the proposed amendments.

8437.3. Fees—Certification.

(@)-(d) (No change.)
) . - The amendments are proposed under Texas Government Code,
(e) If a person re-enters the fire service whose certlflcate(sg

has b rod f | h lovi - 8419.008, which provides the Texas Commission on Fire Pro-
as been expired for one year or longer, the employing entity Mustigion with authority to propose rules for the administration of

(1) within 14 days of employment, notify the Commission its powers and duties; and Texas Government Code, §419.032,
that the individual has been employed,; concerning basic certification examinations.

(2) prior to assignment to any firggiection [suppression] Texas Government Code, §419.032 is affected by the proposed
duties, obtain documented proof that the individual has passed th@mendments.
proficiency test as _required_by §439.13 of this title (relating to Testing§439_3. Definitions.
for Proof of Proficiency) within one calendar year prior to the date
of employment; and

(3) (No change.)
(H-(g) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The following words and terms used in this chapter, have the
following definitions unless the context clearly indicates otherwise.

(2)-(5) (No change.)

(6) Examination—-A state test administered by the com-
mission which an examinee must pass as one of the requirements for
certification. Exams will be based on curricula as currently adopted
in the Commission Certification Curriculum Manual. The state test

Filed with the Office of the Secretary of State, on February 22, can consist of only a written test or it can consist of a test that con-

1999.

TRD-9901054

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

. . .
Chapter 439. Examinations for Certification

37 TAC §439.3

The Texas Commission on Fire Protection proposes amend-
ments to 8439.3 concerning examinations for certification. The
amendments to §439.3 specifies that if training is conducted in
phase format that the examination will be based upon the cur-
riculum in place at the time of the examination.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
amended sections are in effect there are no fiscal implications
for state government. Local governments that pay for their
employees’ training may incur an additional cost of $250 per
individual to obtain refresher training.

Mr. Calagna also has determined that for each of the first five
years the proposed amendments are in effect the public benefit
anticipated as a result of enforcing the amended sections will
be that personnel are proficient in the current standards.

There are no additional costs of compliance for small or large
businesses required to comply with the proposed amendment.
Individuals may incur a $250 cost to obtain refresher training.

The commission has determined that the proposed amend-
ments relating to examinations for certification will have no

tains both a written portion and a performance skills portidnthé
training program is conducted in the phase format, the examination
will be based on the curriculum in place at the time of the examina-
tion.

(7)-(9) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901055

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢

Chapter 441. Continuing Education

37 TAC 8441.19

The Texas Commission on Fire Protection proposes new
8441.19 concerning continuing education for head of a fire
department. The new section adds language to ensure that
anyone certified as the head of a fire department maintains
continuing education training.

Mr. Anthony C. Calagna, Fire Fighter Advisory Committee
Chairman, has determined that for the first five year period the
new section is in effect there will be no fiscal implications for
state governments. Local governments that pay for training of
fire department heads may incur costs from $50 to $200 a year
depending on the source of training.
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Mr. Calagna also has determined that for each of the first five
years the proposed new section is in effect the public benefit
anticipated as a result of enforcing the new section will be the
maintenance of continuing education training for all personnel
certified as head of a fire department.

There are no additional costs of compliance for small or large
businesses required to comply with the proposed new section.
Individuals may incur costs from $50 to $200 a year depending
on the source of training.

The commission has determined that the proposed new section
relating to continuing education for head of a fire department will
have no impact on private real property interests and no takings
impact assessment is required pursuant to the Government
Code, §2007.043(b) and §2.18 of the Attorney General’s Private
Real Property Rights Preservation Act Guidelines.

There is no local employment impact resulting from the change.

Comments on the proposal may be submitted to: Gary L.
Warren Sr., Executive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas, 78768-2286 or e-mail
to info@tcfp.state.tx.us.

The new section is proposed under Texas Government Code,
8419.008, which provides the Texas Commission on Fire Pro-
tection with authority to propose rules for the administration of
its powers and duties; and Texas Government Code, §419.032,
which authorizes the commission to establish qualifications re-
lating to continuing education or training programs.

Texas Government Code, §419.032 is affected by the proposed
new section.

§441.19. Continuing Education for Head of a Fire Department.

(8 Continuing education will be required for personnel
certified as head of a fire department.

(b) Subjects selected to satisfy the continuing education
requirement may be sdlected from either Track A, Track B, or a
combination of the two.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901056

T.R. Thompson

General Counsel

Texas Commission on Fire Protection

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 918-7184

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part Il.

Chapter 104. rformal Appeals, Formal Appeals,
and Mediation by Applicants/Clients of Determina
tions by Agency Personnel that Affect the
Provision of Vocationa Rehabilitation Services

Texas Rehabilitation Commission

[Informal and Formal Appeals by Applicants/
Clients of Decisions by a Rehabilitation Counsdlor
or Agency Official]

40 TAC §8104.1-104.8

The Texas Rehabilitation Commission (TRC) proposes amend-
ments to §8104.1-104.8, concerning informal appeals, formal
appeals, and mediation by applicants/clients of determinations
by agency personnel that affect the provision of vocational re-
habilitation services.

The sections are being amended to conform the rules to the
1998 amendments to the Rehabilitation Act of 1973, 29 U.S.C.
88701 et. seq.

Charles E. Harrison, Jr., Deputy Commissioner for Financial
Services, has determined that for the first five-year period the
sections are in effect, there will be no fiscal implications for state
or local government.

Mr. Harrison also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be conformity to the
1998 amendments to the Rehabilitation Act of 1973, 29 U.S.C.
88701 et seq. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are
required to comply with the sections as proposed.

Comments on the proposal may be submitted to Roger Darley,
Assistant General Counsel, Texas Rehabilitation Commission,
4900 North Lamar Boulevard, Suite 7300, Austin, Texas 78751.

The amendments are proposed under the Texas Human Re-
sources Code, Title 7, Chapter 111, 8111.018 and §111.023,
which provides the Texas Rehabilitation Commission with the
authority to promulgate rules consistent with Title 7, Texas Hu-
man Resources Code.

No other statute, article, or code is affected by this proposal.
§104.1.

(@) Purpose. The purpose of these rules is to provide the
Texas Rehabilitation Commission with a system for the institution,
conduct, and determination of "informal" and "formal appeatsid
"mediation" as those terms are defined herein. These rules shall be
liberally construed in accordance with the purpose for which they
were adopted. These rules inform all applicants and persons served
by TRC of their due process right to appeal when they are dissatisfied
with any determination made by a rehabilitation counselor or agency
official regarding the furnishing or denial of services.

Purpose and Scope.

(b) Statutory Authority. These rules are created pursuant
to the Rehabilitation Act of 1973, as amended, 29 United States
Code Annotated (USCA) §8701 et seq. and Department of Education
Regulations at 34 Code of Federal Regulations (CFR}f B61
[8361.48 ]. Federal laws and regulations prevail over state laws and
regulations. The Administrative Procedure Act, Texas Government
Code Annotated, 882001.001 et seq. does not apply to client
administrative hearings which are conducted pursuant to federal law.

(c) Scope.

(1) This chapter applies to client (applicantppasls,
mediations, and hearings [appeds and hearings] before the Texas
Rehabilitation Commission.

(2) These rules shall be construed to insure fair and
expeditious determinations.
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(3) These rules supplement the procedures required by (13) Informal appeal or review—A communication or
law. series of communications between a client and a Commission
_— official which seeks to resolve the client’'s dissatisfaction with
8104.2. Definitions. s ; S0
any determination made by a vocational rehabilitation counselor or
The following words and terms, when used in this section, shall haveommission official concerning the furnishing or denial of services.

the following meaning, unless the context clearly indicates otherwise. (14) Mediation-A voluntary process by which applicants

(1) Act-The Rehabilitation Act of 1973 as amended, 29 and dligible individuals who have requested appeals may attempt
United States Code 8701 et seq. resolution of disputes with TRC involving determinations affecting
the provision of vocationa rehabilitation services through the use of
a trained mediator.

(15) Office for Administrative Hearings  and
Subrogation—-An office of the Texas Rehabilitation Commis-
sion which provides, among other functions, administrative support

(20 Appellant-An individual who has filed a petition for
administrative hearing.

(3) Applicant-An individual who has applied for services
under the Act, but for whom an eligibility determination has not been=

made. {5 used in these rules; unless specifically denoted; the terms to the impartial hearing officer during the forma appeal process and

chent™ and “spphoant” are eyroRymous] is the point of contact for client’s questions about the administrative
(4) Authorized representative—An attorney authorized to hearings process.

practice law in the State of Texas and/or a person designated by the

applicant or client to represent them.

(16) Party—An individual or agency named or admitted
to participate in a formal appeal before the commission.

(5 Client—=An individual who has been determined to . -
be eligible for services by the commission pursuant to the Act and (7)  Record-The official record of a formal appeal

ncludes all of the following: pleadings; motions; intermediate
commission rules. As used in these rules, unless specifically deno’[eguIIn s: orders: evidence received or considered: statements of
the terms "“client" and "applicant” are synonymous. 9

matters officially noticed; questions and offers of proof; objections

(6) Client Assistance Program (CAP)-The program cre-and rulings on objections; the IHO decision; any other decision,
ated by the Act which provides assistance in informing and advisingpinion, or report by the IHO-joCommissioner]; and all Commission
clients and applicants of all available benefits under the Act. CAPmemoranda or data, including client files, submitted to or considered
provides assistance and advocacy in pursuing legal, administrative, oy the IHO [a the Commissioner]. The record is maintained
other appropriate remedies to ensure protection of the client’s rightby the [Gmmissieners| Office for Administrative Hearings ral
under the Act if requested by the client or the client’'s authorizedSubrogation.

representative. (18) Regional program director—-Person who reviews
Commission—-The Texas Rehabilitation Commission applicant and client appeals at the TRC Regional Office level. The
(TRC), its officers and agents. person holding this position in each region is also referred to as the
[ Office for £ H An operations director for programs.
etﬁeeetthel@e%RehabHﬁaﬂenGemmpssenwhrehprewd%ameng (19) Respondent-The Texas Rehabilitation Commission

ethet#&neﬂensadmmist%awesuppeﬁtethe%pamdheaﬂﬂgetﬁeer (TRC).
dluri _gthelle H#;aéapeel pfee&seandlst_heml tete?ntaetier chient's (20) Rule—Any written commission statement of general
questions CAFINGS Process. applicability that implements, interprets, or prescribes law or policy or

(8) Commissioner [Director of state unit/commissioner describes the procedure or practice requirements of the commission.
]-The commissioner of the Texas Rehabilitation Commission. The term includes the amendment or repeal of a prior rule, but does

[Di The of ingt ol rel inf not include statements concerning only the internal management or

. ) bi b organization of the commission and not affecting private rights or
Fration Recessary to afar and ] procedures. The term does not include certain proceedings excluded

(9) Formal appeal-The timely filing of a Petition for by the Act.
Administrative Hearing due to a client’s continued dissatisfaction with
a decision of the Commission regarding the furnishing or denial of
services.

(21) Standard of review-fie criteria for a court to

remand or overturn a final decision of the Commission. In any such
action the court will receive the records relating to the hearing, will

(10) Hearing—A due process formal appeal conductedhear additional evidence at the request of a party to the action; and
under these rules by an impartial hearing officer regarding allegationbkasing the decision of the court on the preponderance of the evidence,
set forth in the client’s Petition for Administrative Hearing regarding will grant such relief as the court determines to be appropriate. [Fhe
the furnishing or denial of services. This term includes prehearingriteria for the Fravis County District Court to remand or overturn
conferences. aﬁﬁaldeelseneftheeemm#ssenep The standard of review is by

(11) Hearing completion date—The date set by the impar- evidence limited to the administrative Fecord]

tial hearing officer which closes the period during which the parties (22) State plan—-The commission is required by the Act

may submit further evidence into the record or the date the impartiaio submit to the Department of Education a state plan covering a

hearing officer receives the hearing transcript, whichever is later. three-year period which describes the state’s vocational rehabilitation
(12) Impartial hearing officer (IHO)—Individual who is and |ndependent living programs and the plans and policies to be

. . . - foIIowed in carrying out those programs.
selected on a random basis and is appointed by the commissioner t
hear a formal appeal pursuant to these rules. The IHO is selected (23) Rehabilitation Council of Texas [Fexas Rehabili-
from a pool of qualified persons identified jointly by TRC and by tation Commission Advisory Council (FTRAC)]-The council created
members of the Bhabilitation Council of Texas [FRAC]. [by Human Reseurees Code; Fitle 7 §111:016] in accordance with
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United States Code, Title 29, Section 725 [the federal Rehabilitation
Act amendments of 1992, Public Law 102-569)].

8104.3. General Provisions.

(@ Generd. The forma appeal and mediation process com-
mences with the filing of a Petition for Administrative Hearing with
the Office for Administrative Hearings and Subrogation. Appeals of
determinations made by personnel of the commission that affect the
provision of vocational rehabilitation services to applicants or eligible
individuals may be made concerning:

(1) applicants for vocational rehabilitation services; and
(2) _clients.
(b) [(@)] Jurisdiction.

be served upon all other parties contemporaneously with the filing
thereof.

(3) The date upon which a pleading or motion is
filed is the date on which it is received and date-stamped by the
[Commissioner's] Office for Administrative Hearingsand Subroga-
tion .

in these rules means calendar days. |

(e) [td)] Appearances and right to representation. Any party
may appear on his/her own behalf or may be represented by an
attorney at law in good standing with the State Bar of Texas or
by an authorized representative. The IHO may require any person
appearing in a representative capacity to provide such evidence of his

. . ) . Lo thorit the IHO d .
(1) The Impartial Hearing Officer acquires jurisdiction authortty as the may deem necessary

over a case after a client files a Petition for Administrative Hearing [(e) Netice of right to formal appeaH

and the IHO is appointed pursuant to these rules. K1)  Subject to the of 34 C of F I

(2) A Petition for Administrative Hearing shall be con- Regulation §36148; the commission is responsible for providing
sidered filed on the date the Petition is received and date-stamped Iagtice to all parties as required therein and by other applicable law]
the [Commissioner ] Office for Administrative Hearingsand Sub- (f) Notification.

rogation. . S ]
(3) The IHO's authority is limited to a review of a client’s ate. the ap%zican?r; ?ggg;;{vznoﬁ:g:j?\lﬁéﬂgw é?ﬁré&ﬁﬁgrﬁ;
dissatisfaction with the furnishing or denial of services leyspnnel be ’notified of the right to obtain review of determinations d&e&ribed
of the Commission_[a rehabilitation counseler o agency official]. in subsection (a) of this section in an impartial due process hearing
The IHO does not have authority to: under subsection (h) of this section, and of the right to pursue medi-
(A) change or alter{RC] rules, policies, or proce- ation with respect to the determinations under §104.5(c) of this fitle

dures of the Commission; (relating to Forma Appeal and Mediation), and of the availability of
(B) hear alleged violations of the Americans with assistan_cefro_m the_(_:lient sta_nce program. Such noti_fication shall
Disabilities Act, 8504 of the Act, or other federal laws; or pe prowded_ In writing a the time an mleldual_ app_lles f_or vocar
’ ’ ’ tional rehabilitation services, and at the time the individualized plan

(C) hear or decide class actions. for employment for the individua is developed, and upon reduction,

(@ [(8)] Conduct and Decorum. Appropriate conduct and ﬁmﬂgn or cessation of vocationa rehabilitation services for the

decorum shall be maintained and enforced by the IHO. Eve

party, witness, attorney, or other representative shall participate in (2) The IHO shall issue notice of the date, time, and

all proceedings with proper dignity, courtesy, and respect for thdocation for the hearing.
Commission, the IHO, and all other parties. Attorneys and other ©
representatives or parties shall observe and practice a high standaéﬁl :

. . gibl
of ethical behavior.

Evidence and representation. An applicant or an
e individual, or, as appropriate, the applicant’s representative
or individud’s representative, will be provided with an opportunity to
(d) [(€)] Computation of Time. submit at the mediation session or hearing evidence and information
to support the position of the applicant or eligible individual, and

may be represented in the mediation session or hearing by a person
Selected by the applicant or digible individual.

(1) Unless otherwise required by law in computing any .,
period of time prescribed or allowed by these rules, the date of th
act, event, or default after which the designated period of time begins
to run is not to be included. The last day of the period so computed (h) Hearings.
is to be included, unless such day is a Saturday, Sunday, or legal (1) Hearing officer. A due process hearing shall be
holiday, in which event the period runs until the end of the next .onducted by an impartial hearing officer who shall issue a decision
day which is neither a Saturday, Sunday, nor legal holiday. Unlesbased on the provisions of the approved state plan, the Rehabilitation
specifically stated otherwise, "days" as used in these policies refer t Ret if 1973, as amended (including regulations implementing the
calendar days. Act), and date regulations and policies that are consistent with the

(2) Unless otherwise provided by statute, the time for Rehabilitation Act and its implementing regulations. The impartial
filing any pleading may be extended by order of the IHO at the requediearing officer shall provide the decision in writing to the applicant
of any party upon written motion duly filed with the §@missioner’s] or eligible individual, or, as appropriate, the applicant’ s representative
Office for Administrative Hearings ral Subrogation prior to the  or individual’s representative, and to the commission.
expiration of the applicable period of time for the filing of same. (2) Ligt. The commission will maintain aligt of qualified
Said motion shall include a showing that there is good cause fo[mpartlal hearing officers who are knowledgeable in laws (including
such extension of time and that the need therefor is not caused H¥gulations) relating to the provision of vocational rehabilitation

neglect, indifference, or lack of diligence of the movant. A copy of f services under the Rehabilitation Act of 1973, as amended, from
any such motion shall be served upon all other parties of record tgich hearing officers will be selected. For the purposes of
the proceeding contemporaneously with the filing thereof. Any party

. - ) . X . 'maintaining such list, impartial hearing officers shall be identified
may file written pleadings contesting a motion to extend which shalt
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jointly by the Commission, and by members of the Rehabilitation (p) _Impact on provision of services. Unless the individua
Council of Texas. with a disability_so requests, or, in an appropr_ie_)te case, the i_ndivid-
(3 Seection. An impatia hearing officer shall be ud'’s representative so requests, pending a decision by a mediator or

- - - impartial hearing officer under subsection (h)(1) of this section or
f:ln?%ﬁ]d btgsrslear a particular case relaing 0 a determination on a §104.6 of this title (relating to Motion for Reconsideration), the com-

mission will not institute a suspension, reduction, or termination of

(i) [€B] Confidentiality. All personal information regarding services being provided for the individual, including evaluation and
applicants or clients in the possession of the commission must bassessment services and plan development, unless such services have
used only for purposes directly connected with the administration obeen obtained through misrepresentation, fraud, collusion, or criminal
the Act. Information may not be shared with advisory or other bodiesconduct on the part of the individual, or the individual’s representa-
which do not have official responsibility for administration of the Act. tive. In the case of a client who has completed a term of training
or similar services prior to the appeal, and the next term has not yet
begun (prior to the current appeal), it is understood that such training
or services are not "being provided."

(k) [(h)] Class actions. Class actions are not permitted unde|§104'4' Informal Appeal. . .
these rules. (@ _A client or applicant may seek an informal appeal of

his/her dissatisfaction with a decision. An informal appeal consists

_ () [D] Reasonable acco_mmodation._ The commis_sio_n_shallof meetings, properly documented, with the VRC, area manager, and
provide reasonable accommodation to the client or other individualghe regional program director, in that order.

with disabilities, upon request, for purposes of the appeal process as . ) o
required by the Americans with Disabilities Act of 1990, 42 United (b) _During the informal appeal process, the Commission
States Code §12101 et seq. and the Act, §504. shall maintain a file of al documentation, decisions, and actions

] o ] throughout the process. The parties shall jointly agree on dates, times,
(m)  [(h] Stay of official acts or services. A request for an and |ocations of meetings.

informal or formal appeal does not of itself stay an official act of or

[€g)] Testimony under oath or affirmation. In any hearing,
the IHO shall administer an oath or affirmation before permitting
testimony from any witness.

the provision of services by the commission unless the official act or © An informal_ap_peal may not be used as a means to delay
services are stayed by controlling law. a formal hearing or mediation.
(n) [€4)] Limitations on number of witnesses. The IHO has (d) _A client/applicant may file a petition for a formal

the right in any proceeding under these rules to limit the numbe@dministrative hearing at any time during the informal appeals
of witnesses whose testimony will be repetitious and to set timelrOCess.

limits in order to exclude irrelevant, immaterial, or unduly repetitious Ka) A elient may seck atimely review of hisher dissatisfae-
testimony, so long as all viewpoints are given a reasonable opportunitygn with a decision by the rehabilitation counselor; the area manager,
to be heard. and the regional program director; in that order]

(0) [(h] Mileage and Witness fees. Ib) An informal appeal may not be used as a means to

(1)  An individual who is not an employee of TRC and €€t@y a formal appeal before an impartial hearing officer unless the
who is subpoenaed or otherwise compelled to attend any hearing G@Fties jointly agree to a delay. Fhe rehabilitation counselor shalt
proceeding to give testimony or to produce documents is entitled térmediately inform the ehient of hisfher right to petition for a formal
receive: apped in lieu of initiating the informal appeal process. During the

) . ) informal appeal process, the commission shall maintain a file of al
(A)  mileage, in the same amount per mile as the docymentation. decisions, and actions throughout the process. The

mileage travel allowance for state employees, for traveling to angharties shalt jeintly agree on the applicable dates; times; and locations
returning from the place of the hearing or the place where thegr the meetings]

deposition is taken, if the place is more than 25 miles from the o
individual's place of residence; and §104.5. Formal Appealral Mediation.
a) The formal appeal process commences with the filing
(B) a fee of not less than $10 a day for each day or ( - O . ; ; e fRissioner’s
part of a day the individual is required to be present or a fee equal tgﬁ?cgig:lcxld;?irné?rg]tliclesmaetgﬁngs :r]r:jn%JVg;th at:: on. [The heanﬂg}
. : . og .
tsr;Z piesr Eelerlﬂrzr&d travel allowances of a state employee, if an overnigh be hald within 45 of an individual’ for review,
y IS required. unless informal resolution is achieved prior to the 45th day; or the
(2) Mileage and fees to which a witness is entitled underparties agree to a specific extension of time:]
this rule shall be paid by the party at whose request the individual () . , ) - .
o Role of [Commissioner's] Office for Administrative
appears or at whose request the deposition is taken. Hearings_and Subrogation. Upon receipt of the Petition for Ad-
Continuation of services. Pursuant to the Act, pending ministrative Hearing, the-{@nmissioner s] Office for Administrative
afind decision by the IHO or the resolution of an informal or formal Hearings and Subrogation shall:
appedl, the commission shall not institute a suspension, reduction,
or termination of services being provided under the individuaized
GWIGEEEIGEEGH“ emee t papt%gef 'mels %.ESE tatmlet,hel Eease“’eefeuaksehentwwhee' “hasal including the address and telephone numbeitHiw five days of
completed a term of training or similar services prior to the apped, Feceipt of the petition for administrative hearng];
and the next term has not yet begun (prior to the current appedl), it is (2) date-stamp the Petition and record a docket control
understood that such training or services are not "being provided."} number for the appeal;

(1) acknowledge receipt of the petition for administrative
hearing (via certified mail, return receipt requested) and advise
the appellant of the availability of the Client Assistance Program,

24 TexReg 1598 March 5, 1999 Texas Register



(3) select the impartial hearings officer (IHO), who is The parties to the mediation process may be required to sign a
appointed by the commissioner, on a random basis from a pool afonfidentiality pledge prior to the commencement of such process.
qualified persons identified jointly by TRC and thestabilitation (@ [te)] Impartial Hearing Officer.

Council of Texas [FRAC] in accordance with the Rehabilitation P 9 )
Act [within ten days of receipt of the Petition for Adminigtrative (1) Qualifications. The IHO:

Hearing and immediately] and forward a copy of the Petition for A)
Administrative Hearing to the IHO;

cannot be an employee of a public agency;

(B) cannot be a member of thesRabilitation Council

(4) forward a copy of the Petition for Administrative T Rehabilitation Advi c 0
Hearing to the Office of the General Counsel, Deputy Commissioneim [ ] (the Act, § 105,

for Rehabilitation Services and Commission Representative immedi2> amended in 1992); and

ately upon receipt; (C) must have knowledge of the delivery of vocational

rehabilitation services, the state plan under the Act, §101, the federal

regulations, and commission rules governing the provision of such
(A) serve as the custodian of records for all docu- services and training with respect to the performance of official duties;

ments, motions, and pleadings directed to the IHO;

(5) provide administrative support to the IHO:

(D) must not have been involved in previous decisions
(B) coordinate and schedule all dates, meetings,regarding the vocational rehabilitatiori the applicant or client;

hearings; . o
(E) must have no personal or financial interest that
(C) make all necessary arrangements for the formalwould conflict with his/her objectivity;-fiad]
appeal: (F) must have [in addition to all of the above]
(i) schedule and set up the hearing location; successfully completed impartial hearings training presented by the
(i) _if reguired, retain the services of a certified commission and [
shorthand reporter to prepare a transcript of the proceedings; (G) must not be aclient of TRC.
(i)  provide any requested reasonable accommo- (2) Powers and Duties.
dations;

(A) The IHO shall have the authority and duty to:

(6) compile and maintain the official record of the appeal; () conduct a full, fair, and impartial hearing:
(7) accompany IHO to prehearing conference, adminis-

trative hearing and provide necessary assistance during the proceeg- (i) take action to avoid unnecessary delay in the
ings: g P y 9 P (ﬂsposition of the proceeding;

8 ies of wi ligs to alt ies to the (i)  maintain order; and
hearing and to withesses whe are TRC employees] (iv) permit deviations from the rules and proce-
- . . Lo dures prescribed in subsectiorfy ([¢e)]-(j) of this section, except
have re%utste'\él e;;gg;’; mﬁf%‘@ﬁﬁ?%ﬁ%ﬂ%ﬁéﬂ %ala?tevr\;;g subsection (j)(4)(F) bthis section, in the interest of justice or to ex-

resolution of disputes involving determinations described in §104.3(a) pedite _the procee_dings. !f prior to adj_ournment of a hearing either
of this title (relating to General Provisions) through mediation. The party disagrees with a ruling or otherwise so requests, the IHO shall

mediation pro must be voluntary on the part of the parties. It may include in the written record a justification, and an explanation of
ot be used toced$ew or delay the right of an individual to a hearing how the decision is in the interest of justice and/or reasonably neces-

e $1043(1) of 4 i, to cery ey o it affrdd by Sa0] 9 e o proceedinge. Actons aen under i sbsecton
law, and it will be conducted by a quaified and impartia mediator !

who is trained in effective mediation techniques. The Commission substantive rights.

will bear the cost of the mediation process. Clients/Applicants are (B) The IHO shall have the power to regulate the
responsible for the cost of any attorney or other person representing course of the hearing and the conduct of the parties and authorized
him/her. representative(s), including the power to:

(1) List of mediators. The Commission will maintain a (i) administer oaths;

list of individuals who are qualified mediators and knowledgeable in
laws (including regulations) relating to the provision of vocational
rehabilitation services under the Rehabilitation Act of 1973, as (i) rule on questions of evidence;
amended, from which mediators will be selected.

(i) take testimony;

(iv) rule on discovery issues;

(2) Scheduling. Each session in the mediation process
shall be scheduled in atimely manner and shall be held in alocation
that is convenient to the parties to the dispute.

(v) issue orders relating to hearing and prehearing
matters, including orders granting permission to subpoena witnesses
and imposing sanctions regarding discovery;

(3) Agreement. An agreement reached by the parties

to_the dispute in the mediation process shall be st forth in a titious testimon(vgndIIr?zlitsg:]eallg\l/amﬁil'[n:rr1nea:ier12|:|}oarmdreusr;il:gi:;z?-
written mediation agreement and signed by both parties or ther y y P ’
representatives, and the mediator. (vii) admit or deny party status;

(4) Confidentiality. Discussions that occur during the (viii)  grant continuance(s);

mediation process shall be confidentid and may not be used as
evidence in any subseguent due process hearing or civil proceeding.
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(ix) require parties to submit legal memoranda, (i) that the parties jointly discuss the prospects
proposed findings of fact, and conclusions of law; of settlement or stipulations or other dispute resolution methods
approved herein and be prepared to report thereon at the prehearing

(x) make findings of fact and conclusions of law; .
conference;

and
(x) issue decisions (i) that the parties file and be prepared to argue

preliminary motions at the prehearing conference;
(C) An IHO shall disqualify him/herself if the IHO . .

. o A . . i) that the parties be prepared to specify the
has directly or indirectly had prior involvement with any issues that . ( . . :
are the basis for the hearingr, if the IHO has a personal relationship ggz;gg‘gge,f&;ﬁgal and legal issues in the case at the prehearing
or familial relationship with any party or witness. !

o . . . ) (iv) that the parties make a concise statement of
(D) Substitution of impartial hearing officers. undisputed facts and issues at the prehearing conference.
idi @ I fgf anyhrea_son an !HO is “”gb"? to conf:inu?h (D) All or part of the prehearing conferenceayn
presiding over a pending hearing or issue a decision after : :
conclusion of the hearing, another IHO may be designated as i””‘l] be recorded or transcribed.
substitute in accordance with applicable law and these rules. (E) The IHO may, after acquiring jurisdiction, issue
(i) The substitute IHO may use the existing record an order requiring a prehearl_ng statement of the case.’ 'I_'he parties
and need not repeat previous proceedings, but may conduct furthspatII ,E’ within 3‘4 dafs of sarvice, | {:Ief?hstzfitﬁme_qt z(rj)guf)lllng the
proceedings as necessary and proper to conclude the hearing a% fty's present position on any or all of the followingiéd in clauses
render a decision. i)-(v) of this S_.praragraph as requ_lred by the IHO. Parties shall
supplement this statement on a timely basis. The statemepmt m
(e) [(d)] Ex Parte Communications. Unless required for the [shall] include:
disposition of ex parte matters authorized by law, the IHO may not

X . o . . . i (i) the disputed issues or matters to be resolved;
communicate, directly or indirectly, in connection with any issue
of fact or law with the commissioner or any party or a party’s (i) a brief statement of the facts or arguments
representative, except upon notice to all parties. supporting the party’s position in each disputed issue or matter;
(f) [(e)] Prehearing Procedures. (i) a list of facts or exhibits to which a party will

(1) Prehearing Conference(s). stipulate; and

(iv) alist of the withesses which each party intends

earing, including a designation of each as either a fact

or expert witness, and a brief statement summarizing the testimony
(B) A prehearing conference may be convened toand/or opinions (experts) of each witnesg and]

address preliminary matters including the followirigtdd in clauses

(A) When appropriate, the IHO may hold a prehearing
O . to call at the h
conference to resolve matters preliminary to the hearing.

N ; . {(v) adescription of the discovery, if any, the party
(i)-(xv) of this subparagraph: . to in and an esti of the time to |

(i) issuance of subpoenas; discovery.}

(i) factual and legal issues; (2) Prehearing Orders.

(iif)  stipulations; (A) The IHO may issue a prehearing order reciting

the actions taken or to be taken with regard to any matter addressed

(iv) clarification of the issues at the discretion of at the prehearing conference.

the IHO;
(v) requests for official notice: ocord (B) The prehearing order shall be a part of the hearing
svidence. (vi) identification and exchange of documentary (C) If a prehearing conference is not held, the
' IHO may issue a prehearing order to regulate the conduct of the
(vii) admissibility of evidence; proceedings of the formal hearing.
(viii) identification and qualification of witnesses; [(3) Settlement Conferences]
(ix) motions; A upenreqa&stetanypartyandapprevdbythe
() discovery disputes; IHO, or at the IHO's discretion, a conference outside the presence of
_ _ the IHO may be held to address settlement.}
(xi) order of presentation; HB)  Setl . . I ot be a part
(xii)  scheduling; of the case record.}
(xiii)  settlement conferences;Ag] _{(G) _ Ilihls section is et in derogation of the ageney's
(xiv) mediation; and andthe pa’H.“%] ability to settle cases independently of the impartial
(xv) [64)] such other matters as will promote the . .
orderly and prompt resolution of the issues and conduct of the hearing. @ [t Stipulations.

(C) Among other matters, as stated in subsection (b) b A Thde pzlirtles, by stipulation, may agree to any
of this section, an IHO may order: substantive or procedural matter.
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(B) A stipulation shall be filed in writing or entered

on the record at the prehearing (or hearing).

(C) The IHO may require additional development of

stipulated matters.

(9) [B)] Pleadings.

(D) Al discovery requests should be directed to the
[(E) Copiesof discovery requests and documents filed
in response thereto shall be served on al parties and should not be
filed with the IHO unless directed by the IHO to do so or when
in support of objections, motions to compel, motions for protective

(1) Inaformal appeal all pleadings, including the Petition erders; or metions to quash:}

for Administrative Hearing, shall contain:
(A) the name of the party making the pleading;
(B) the names of all other known parties;

(C) aconcise statement of the facts alleged and relied

(B Al parties will be afforded a reasonabl e opportu-
nity to file objections and motions to compel with the IHO regarding
any and all discovery requests}

[(A) After the filing of a Petition for Administrative
Hearing (TRC-505) any party may take the testimony of any person,
including a party, upon oral or written examination.}

[(B) Reasonable notice must be served in writing by
the party or the party’s authorized representative proposing to take a

(F) a certificate of service, as required by these rules;depesition upon oral examination to every other party or the party’s

upon;
(D) a statement of the type of relief, action, or order
desired;
(E) any other matter required by law;
and

(G) the signature of the party making the pleading or

the party’s authorized representative.

authorized representative. The notice shall state the name of the
deponent, the time and the place of the teking of the deposition,
and if the production of documents or tangible things is desired,
a designation of the items to be produced by the deponent which

(2) Any pleading filed pursuant to a formal appeal may describes each item with reasonable particularity. The netice shall
be amended up to 14 days prior to the hearing. Amendments filedlso state the identity of persons who will attend other than the

after that time will be accepted at the discretion of the IHO.

(3) Any pleading may adopt and incorporate, by specific
reference thereto, any part of any document or entry in the officia
files and records of the Commission. All pleadings relating to an
matter pending before the Commission shall be filed with the IHO

through the {@mmissioners] Office for Administrative Hearingsand
Subrogation.

(4) All pleadings shall be typed or printed on 8 1/2 by
11 inch paper with a one-inch margin. Reproductions are acceptabl

provided all copies are clear and permanently legible.

witness, parties, authorized representatives and their employees, and
the officer taking the depostion. If any party intends to have any
persons attend, that party must give reasonable notice to all

ies of the identity of such other persons]

(C) When the deponent is a party, notice proposing
to take a deposition served upon the party or the party’s authorized
representative shall have the same effect as a subpoena served on the
party. If the deponent is an agent or employee who is subject to the
gen#elefapar&neﬁeewﬁeh;ssewedupenthepar&terthepaﬁys
althorized representative shall have the same effect as a subpoena
served on the deponent. A party or a party’s agents, employees, or

(5) Pleadings shall contain the name, address, and telepersons subject to that party’s control may be compelled to produce
phone number of the party filing the document or the name, telephonéesignated documents or tangible things if the netice sets forth the

number, and business address of the authorized representative.

individual items or categories of items to be produced with reasonable

(6) The party or the party’s designated representative'ealHEEIE“E} 1

filing the pleading shall include a signed certification that a true and (D)

After the filing of a petition for administrative

correct copy of the pleading has been served on every other party. heaﬁng (TRC-505), any party may take %he t&sﬂmeny of any person,

@) Discovery}
[(1) Forms and scope of discovery.]
_ {QA} D;Lse_evepyisthepre_)e&s_sbywhiehapapw%
prior to the hearing, obtain evidence which is relevant to the subject
matter of the hearing.]
[(B) The parties are entitled to conduct the following
forms of discovery:]

[(i) ord or written depositions of any party or non-
party;}

{(iv) reguests for production or examination.}
regarding any matter which is relevant to the subject matter of the
hearing or which is reasonably calculated to lead to the discovery of
evidence which would be admissible a the hearing.]

written notice 10 days before the deposition is to be taken. The notice
shall state the name and address of the deponent, the hearing in which
the deposition is to be used, the name or descriptive title and address
of the officer before whom the deposition is to be taken, and if the
production of documents or tangible things is desired, a designation
of the items to be produced by the deponent which describes each
item with reasonable particularity.}

E) Any party may subpoena an individual who is
not a party in order to take the testimony of that person upon oral or
written examination. The procedure for issuance of subpoenas is set
out at paragraph (6) of this subsection.]

[(F)  Upon proof of service of a notice to take a
deposition, written or oral, any officer authorized to take depositions
and any certified shorthand reporter shall immediately issue and cause
to be served upon the witness a subpoena directing him to appear
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before the officer at the time and place dated in the notice for the
purpose of giving a deposition.}

HG) A witness may be compelled by subpoena duces
tecum to produce books; papers, documents, or tangible things within
his care, custody or control. The subpoena duces tecum shall direct
with particularity the witness to produce, at such time and place
designated, documents or tangible things which constitute or contain
evidence or information relating to any of the matters within the scope

of the hearing]]
[(3) Requests for Admission.]

Ay At any time after filing of the petition for
adminigtrative hearing, a party may serve upon any other party a
written request for the admission, for purposes of the pending hearing
only, of the truth of any matters within the scope of these rules set
forth in the request that relate to statements or opinions of fact or
of the application of law to fact, including the genuineness of any
documents described in the request.}

[(B) Copies of documents shall be served with the
request unless they have been or are otherwise furnished or made
available for inspection and copying: Whenever a party is represented
by an authorized representative, service of a request for admissions
shall be made on the party’s representative. A true copy of a

request for admission or of a written answer or objection, together
with proof of the service thereof, shall be filed promptly with the

Commissioner’s Office for Administrative Hearings.]

[(C) Each matter to which an admission is requested
shall be separately set forth. The matter is admitted without necessity
of an order unless, within 30 days &fter service of the request, or
within such time as the IHO may alow, or as otherwise agreed by the
parties, the party to whom the request is directed serves upon the party
requesting the admission a written answer or objection addressed
to the matter, signed by the party or the party’s representative. If
objection is made, the reason therefor shall be stated.]

The answer shall specificaly deny the matter
or set forth in detail the reasons that the answering party cannot
admit or deny the matter. A denial shall fairly meet the
substance of the requested admission, and when good faith requires
that a party qualify his answer or deny only a part of the matter of
which an admission is requested, he shall specify so much of it asis
true and qualify or deny the remainder. An answering party may not
give lack of information or knowledge as a reason for failure to admit
or deny unless he states that he has made reasonable inquiry and that
the information known or easily obtainable by him is insufficient to
enable him to admit or deny}

[(E) The IHO may permit withdrawa or amendment
of responses and deemed admissions upon a showing of good cause
for such withdrawal or amendment if the IHO finds that the parties
relying upon the responses and deemed admissions will not be unduly
prejudiced and that the presentation of the merits of the action will
be subserved thereby. Any admission made by a party under this rule
is for the purpose of the pending action only and neither constitutes
an admission by the party for any other purpose nor may be used
againgt that party in any other proceeding.}

[(4) Interrogatories]

[A)  Any party may serve upon any other party written
mtermgaten&stebeanaﬁepedbythepaﬁysewedrerthepaﬁys
adtherized representative}

[(B) When a party has designated an authorized rep-
resentative, service of interrogatories and answers to interrogatories
shall be made on the representative.}

(C) Interrogatories may relate to any matters which
are relevant to the subject matter of the hearing, but the answers,
subject to any objections as to relevance, may be used only against
the party answering the interrogatories.}

[(D) The party upon whom the interrogatories have
been served shal serve answers on the party submitting the inter-
rogatories, which specified time shall not be less than 30 days after
the service of the interrogatories. The IHO, on motion and notice
for good cause shown, may enlarge or shorten the time for serving
answers or objections}

[(E) The number of questionsincluding subsections in
aset of interrogatories shall be limited so as not to require more than
30 answers. No more than two sets of interrogatories may be served
ﬁapaﬁyteanyethetp%@eeeptbyagpeememeraspepmmedby

[(5) Requests for production or examination.}

HA)Y  Any party may serve on any other party areguest
to produce and permit the requesting party or the party’s authorized
representative to inspect or copy any designated documents which
are relevant to the subject matter of the hearing and which are in the
possession, custody, or control of the party to whom the request is
directed.]

[(B) The request shall set forth the items to be
inspected either by individual item or by category, and describe
shall specify a reasonable time, place, and manner for making the

[(C) The party upon whom the request is served shall
serve a written response which shall state, with respect to each item
or category of items, that inspection or other requested action will
be permitted as requested, and he shall thereafter comply with the
mqﬂ&skeeeeptentytetheeete%thathemde&sebjeeﬂensmw%ﬂg

(D) A party who produces documents for inspection
shall produce them as they are kept in the usual course of business,
or shall organize and label them to correspond with the categories in
the request.}

[(E) The request shall be served upon every party to
a written response and objections, if any, within 30 days after the
service of the request. The time for making a response may be
shortened or lengthened by the IHO upon a showing of good cause.}

[(6)  Subpoenas]}

[(AY  Any party may subpoena a witness for the
purposes of taking their deposition by oral or written examination
or to compel testimony at the hearing.]

[(B) A party may not obtain a subpoena without
having petitioned the IHO for an order granting the issuance of
a subpoena upon a showing of good cause as to the need for the
subpoena.}
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[(C) Upon a finding that good cause exigts for the
issuing of a subpoena, the IHO may enter an order granting the
issuance of a subpoenal

(D)  The party seeking the subpoena must then
present the IHO order granting the issuance of a subpoena to
a certified shorthand reporter or any officer authorized to issue
subpoenas who shall immediately issue and cause to be served upon
the witness a subpoena directing him to appear at the time and place
stated in the order.]

[(E) All costs associated with the issuing of a sub-
poena are to be borne by the requesting party.]

[(F)  Theform of the subpoena and the service thereof
shall be in conformance with the rules applicable to subpoenas in
Texas Courts]

G) Hf the witness fails to comply with the subpoena,
the party requesting the subpoena may bring suit to enforce the
subpoena in a district court either in Travis County or in the county
in which the subject hearing will be held.]

[(A)Y Inthe event of adiscovery dispute, a party, upon
reasonable notice to all other parties, may file a motion to compel
or file a motion for protective order with the IHO. Such motions
shall contain a sworn certificate by the party filing the motion that
efforts to resolve the discovery dispute without the necessity of IHO

[(B) At the IHO's discretion, an order compelling
discovery or a protective order may be issued to protect the movant
from undue burden, unnecessary expense, harassment or annoyance,
or invasion of personal, constitutiona, or property rights. The IHO's
authority extends to but is not limited by any of the following:]}

{(i)y ordering that requested discovery be answered
or produced:;}

[(ii) ordering that the requested discovery not be
sought in whele or in part; that the extent or subject matter of
discovery be limited, or that it not be undertaken at the time or place

ifiect]

[(iii)  ordering that the discovery be undertaken
only by such method, upon such terms and conditions; or at the time
and place directed by the IHO; and]

distribution be limited, or that its disclosure be restricted.}
[(C) Sanctions]
{(i) When a party does not comply with the

IHO order compelling discovery, the requesting party may, upon
reasonable notice to al other parties, apply to the IHO for sanctions.

A party may not request sanctions without having first obtained an
order compelling discovens}

)y M a party, or an officer; director, or an
authorized representative of a party, fails to comply with an order
make orders in response to such failure, including any of the
ther discovery of any kind, or of a particular kind;}

(1) deeming any facts pertaining to the order,
or any other facts, to be established, as claimed by the moving party;]

thepaﬁytremm#edaemgd&ﬂgnatedmaﬁersmtewdeneeand}

HN)  siriking pleadings or parts of pleadings;
staying further action until the order is obeyed, or dismissing the
proceeding with or without pregudice]

{(iity The IHO may impose any of the sanctions
listed above on a party who abuses the discovery process in seeking
or resisting discovery or who files a request, response, or answer that
is frivolous, oppressive, or made for the purpose of delay.]

{(iv) A paty who fails to respond to or fails
to supplement a response to a discovery request may not present
evidence that the party was under a duty to provide in a response or
supplemental response, and may not offer the testimony of an expert
witness or of any other person having knowledge of the discoverable
matter, unlessthe IHO finds good cause to permit the evidence despite
the noncompliance. The burden of establishing good cause is upon
the party offering the evidence, and good cause must be shown in the
record.}

Unless permitted by law, party representatives
shall et communicate with the HHO or the commissioner witheut the
knowledge of &l other parties. (The IHO may impose sanctions for
: isibl Lgih |
sanction in the record or in a written order. A sanctioned party has
the right to appeal the sanction to the commissioner.}

(h) Dismissad. After giving notice and hearing, the IHO
may upon the motion of any party or the IHO's own motion, dismiss

the appeal upon showing of any one of the following: [Bismissal
without Hearing.]
a hearing for the following reasons: |

(1) [€A)] failure to prosecute;

(2) [(B)] unnecessary duplication of proceedings or res
judicata;

[€S)] withdrawal;

[(B)] moot questions;

[(E)] lack of jurisdiction;

[(F)] failure to raise a material issue in the pleading;

Sl

[(&)] failure of a party to appear at a scheduled
hearing.

[(2) If the IHO finds that such metion should be granted
the IHO will so order, and the commissioner may enter a final order
of dismissal.}

(i) Motions.

(1) Unless otherwise provided by these rules, the follow-
ing listed in subparagraphs (A)-(I) of this paragraph shall apply.

(A) A party may move for appropriate relief before
or during a hearing.

(B) A party shall submit all motions in writing or
orally at a hearing.
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(C)  Written motions shall: (C) Cross-examination is not limited solely to matters

. . raised on direct examination. Parties are entitled to redirect and
(i) be filed no later than 15 days before the date recross-examination.

of the hearing, except where good cause is stated in the motion, the
IHO may permit a written motion subsequent to that time; (D) Unless the statement has already been made, the
. respondent may briefly state the nature of the claim or defense, what
' the respondent expects to prove, and the relief sought.

(i)  be accompanied by any necessary supporting
documentation; and

(i) state concisely the question to be determined

(E) Evidence, if any, shall be introduced by the
respondent. The appellant and any other parties shall have the

(iv) be served on each party. opportunity to cross-examine each of the respondent’s withesses.
(D) An answer to a written motion shall be filed on (F)  Any other parties may make statements and
the earlier of: introduce evidence. The appellant and respondent shall have

() seven days after receipt of the motion: or opportunity to cross-examine the other parties’ witnesses.

(i) on the date of the hearing (G) The parties may present rebuttal evidence.

. . . . (H) The parties may be allowed closing statements at
(E) On written notice to all parties or with telephone the discretion of the IHO.

consent of all parties, the IHO may schedule a conference to consider
a written motion. ()  The IHO may permit deviations from this order of

(F) The IHO may reserve ruling on a motion unti procedure in the interest of justice or to expedite the proceedings.
after the hearing. J Parties shall provide four copies of each exhibit
g p p
(G) The IHO may issue a written decision or state the offered.
decision on the record. (3) No evidence shall be admitted which is irrelevant,

(H) If a ruling on a motion is reserved, the ruling immaterial, or unduly repetitious.

shall be in writing and may be included in the IHO’s decision. (4) Documentary evidence and official notice.
()  The filing or pendency of a motion does not alter (A) Documentary evidence may be received in the
or extend any time limit otherwise established by these rules. form of copies or excerpts if the original is not readily available. On

request, parties shall be given an opportunity to compare the original

(2) Continuance(s) may be granted by the IHO mr?nd the copy or excerpts.

accordance with applicable law. Motions for continuances shall be i
writing or stated in the record and shall set forth the specific grounds (B) When numerous similar documents which are
upon which the party seeks the continuance. otherwise admissible are offered into evidence, the IHO may limit
the documents received to those which are typical and representative.

seekin gsiongﬁd(;iiénid;nggﬁ;%ﬁ g;egesacr;]neg dl?l;zearr:)ncgée%iﬁartyrpe IHO may also require that an abstract of relevant data from the
9 - ; : pro 9. Hocuments be presented in the form of an exhibit, provided that all
extension of an established deadline must file such motion no lat

than 10 days before the date or deadline in question. A motio arties of record or their representatives be given the right to examine

filed less than 10 days before the date or deadline in question must['e documents from which such abstracts were made.

contain a certification that the movant contacted the other party(ies) (C) The following laws, rules, regulations, and poli-
and whether or not it is opposed by any party(ies). Further, if acies isted in clauses (i)-(vi) of this subparagraph are officially no-
continuance to a certain date is sought, the motion must includéced:
a proposed date or dates and must indicate whether the party(ies)
contacted agree on the proposed new date(s).

(i) the Rehabilitation Act of 1973, as amended, 29
United States Code, §701 et seq.;

() Hearing. (i) Department of Education regulations, 34 Code
(1) The IHO shall set the date and time for the hearing.of Federal Regulations,aR 361 [8§361.48 ];
[The hearing must take place within 45 days of the request unless

! time is s h by law;] The location shall  cen (i)  Texas Human Resources CodEtle 7, 8111
be the Commission’s regional or area office nearest the Appellant’g A
residence or as agreed to by the parties. (iv) TRC State Plan for Vocational Rehabilitation
Services;

(2) Order of procedure at the hearing.

(A) The appellant may state briefly the nature of the (v) TRC Rehabilitation Services Manual; and

claim or defense, what the appellant expects to prove, and the relief (vi) TRC Administrative Policies and Procedures
sought. Immediately thereafter, the respondent may make a similavlanual.

statement, and any other parties will be afforded similar rights as . )

gteatteerrr:(ier:]etd by the IHO. Each party is allowed 10 minutes for such__ . of HD}sz;egTed test Iefle Y- mimm

) designated by the IHO, the prepared testimony of a witness upon
(B) Evidence shall then be introduced by the appel- direct examination; either in narrative or question and answer form;
lant. The respondent and any other parties shall have the opportunityay be incorporated in the record as if read or received as an

to cross-examine each of the appellant’s witnesses. exhibit, upon the witness's being sworn and identifying the same.
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Such witness shall be subject to cross-examination and the prepared
testimony shall be subject to a motion to strike in whole or in part.]
(D) [(EB)] Exhibits.

(i) Exhibits shall not exceed 8 1/2 by 11 inches

(unless they are folded to that size).

this rule may be excluded.

(i)  Exhibits shall be limited to facts material and .

relevant to the issues involved in a particular proceeding.

(i)  The original of each exhibit offered shall be

tendered to the court reporter for identification.

Maps, drawings, and othe}

exhibits which are not the required size shall be rolled or folded s {HO opini © by studying the opinien and the official caoe record.

as not to unduly encumber the record. Exhibits not conforming to

making any final Commission order to any other officer or employee
of the Commission.]

[(b) Within 20 days of the mailing of the IHO's opinion
the Commissioner will decide whether or not to formally review the

Commissioner shall notify the appellant in writing of his or her
Intent to review within 20 days of the mailing of the IHO opinion.}
[(1) It the Commissioner fails to provide the required

[(2) If the Commissioner decides not to formally review
the IHO's opinion, the opinion of the IHO becomes final. In that
case, the Commissioner will issue an order making the opinion of

(iv) In the event an exhibit has been identified, the IHO final}

objected to, and excluded, the IHO shall determine whether or not
the party offering the exhibit withdraws the offer, and, if so, permit

[(3) I the Commissioner decides to formally review the
IHO' s opinion, the Commissioner will issue an order to that effect and

the return of the exhibit. If the excluded exhibit is not withdrawn it =~ .

shall be given an exhibit number for identification, shall be endorse
by the IHO with a ruling, and shall be included in the record for the

only purpose of preserving the exception.

(E) [(F)] Offer of proof. When testimony on direct
examination is excluded by ruling of the IHO, the party offering such
evidence shall be permitted to make an offer of proof by dictating o
submitting in writing the substance of the proposed testimony prior to

the conclusion of the hearing-—ih offer of proof shall be sufficient
to preserve the peint for revien by the commissioner;] The IHO may

notice sent to
atmtteq ice of this order will be the certified

[(4) Thepartieswill then have 15 days in which to submit
any additional relevant evidence. The 15-day period begins on the
date of the order that informs the parties that the Commissioner will

rre%iavtheepmieneftheLHQn}

[(5) Within 30 days of the mailing of the Commissioner's
order to review the IHO's opinion the Commissioner shall issue a
final order and provide a full report to al parties in writing of the

ask such questions of the witness as deemed necessary to satisfy thedsons for the order including findings of fact and conelusions of
the witness would testify as represented in the offer of proofa [A law separately stated:}

alleged error in sustaining an objection to ions asked on cross-
examination may be preserved without making an offer of proof.]
(5) Failure to attend hearing and default.

may issue a decision against the defaulting party.
(k) Impartial Hearing Officer Decision.

(1) Within 30 days of the hearing completion date, the

If, after
receiving notice of a hearing, a party fails to attend a hearing, the_ . .
IHO may proceed in that party’s absence and, where appropriat

will be based on the following standards of review.}
[(1) The Commissioner may not overturn or modify an
of an IHO, or part of an opinion that supports the position of
Appédlant unless the Commissioner concludes, based on clear and
on the basis of being contrary to federa or state law, including policy.]
[(2) Review shall include all applicable laws, rules;

IHO shall issue an opinion based on the provisions of the approvedegulations; policies; and procedures:}

State plan, the applicable regulations, and the Act which shall con-

tain separately stated:
(A) findings of fact;
(B) conclusions of law; and
(C) opinion.
(2) The [Commissioner’s] Office for Administrative

Hearings _and Subrogation shall submit the IHO opinion to the

Commissioner with a copy to each party.

8104.6. Mtion for Reconsideration [Action by the Cemmissioner].
Either party to ahearing may file amotion for reconsideration with the
Office for Administrative Hearings and Subrogation within 15 days
after issuance of the decision of the impartial hearing officer. The
motion for reconsideration must specify the matters in the decision
of the impartial hearing officer which the party considers to be
erroneous. The impartia hearing officer shall rule on the motion for
reconsideration no later than 10 days after receipt of the motion. If the
motion is granted, the IHO shall issue a decision upon reconsideration
within an additiona 15 days. If the impartia hearing officer fails to
rule on the motion for reconsideration within 10 days, the motion is
denied as a matter of law.

[(3) Review may be made on all questions of law, fact,
[(4) The review may result in afirming the opinion of
the IHO in whole or in part or reversing or remanding the case to the
IHO for further proceedings]

[(5) The review may result in reversing or remanding the
opinion of the IHO when the record of the hearing or opinion contains
any one or more of the following, and the opinion is found to be:}

[(A) in violation of congtitutional, statutory, regula-

[(B) in excess of the statutory authority of the
commission;}

[(©)  made upon unlawful procedure]]

D) affected by other error of law; regulation; or

[(E) not reasonably supported by the evidence; or}

[(F)  arbitrary, capricious, or characterized by abuse of
or clearly unwarranted exercise of discretion.}
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[(6) When none of the conditions in paragraph (5) of this
subsection are present in the record of the hearing or the opinion, an
order affirming the opinion of the IHO shall be issued.]
§104.7_. Finality of the Decision of the Commission [Metiens fer
Rehearing].

The decision of the impartial hearing officer under §104.6 of this title
(relating to Mation for Reconsideration) is the final decision of the
Commission. A decision dismissing the case under 8§104.3(h)(1) of
this title (relating to General Provisions) or §104.5(j)(5) of this title
(relating to Formal Appea and Mediation) becomes the fina decision
of the Commission if atimely motion for reconsideration is not filed.

[(& A motion for rehearing is prerequisite to a judicial
apped. Ameﬂenierreheanngmustbetﬂedbyapaﬁywﬁhm%@
days after the date the party receives notice of the commissioner’s
final decision or order.]

[(b) Repliesto amotion for rehearing must be filed with the
filed.}

Commission action on the motion for rehearing must
be taken within 30 days of receipt of the motion for rehearing. If
Feheanﬂglseverruledbyeperaneneﬂaﬁsgdaysaﬁerthedatethe
motion for rehearing is received by the commission.]

The commission may, by written order, extend the
action, except that an extension may not extend the period for
commission action beyond 90 days after the motion for rehearing
is received by the commission.]

[(e) In the event of an extension, the motion for rehearing
is overruled by operation of law on the date fixed by the order, or in
the absence of a fixed date, 90 days after the motion for rehearing is
received by the commission.}

8104.8. Civil Action/Judicial Review [Judicial Reden of Final
Order].

(8 General. Any party aggrieved by afinal decision of an
impartial hearing officer may bring a civil action for review of such
decision. The action may be brought in any State court of competent
jurisdiction or in a district court of the United States of competent
jurisdiction without regard to the amount in controversy. In any such
action the court will receive the records relating to the hearing, will
hear additiona evidence at the request of a party to the action; and
basing the decision of the court on the preponderance of the evidence,
will grant such relief as the court determines to be appropriate.

30 days of receipt of notice that a party’s motion for rehearing has
been overruled.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901083

Charles Schiesser

Chief of Staff

Texas Rehabilitation Commission

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 424-4050

¢ ¢ +
Chapter 106. Contract Administration

The Texas Rehabilitation Commission (TRC) proposes the
repeal of §106.35 and new §106.35, acquisition of client goods
and services.

The section is being repealed and replaced to simplify the
process of appeals by contractors who believe that some
adverse action relating to their contract has been taken by the
commission.

Charles E. Harrison, Jr., Deputy Commissioner for Financial
Services, has determined that for the first five-year period the
section is in effect, there will be no fiscal implications for state
or local government.

Mr. Harrison also has determined that for each year of the first
five years the section is in effect the public benefit anticipated as
a result of enforcing the section will be a simplified process of
appeals by contractors who believe that some adverse action
relating to their contract has been taken by the commission.
There will be no effect on small businesses. There is no
anticipated economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted to Roger Darley,
Assistant General Counsel, Texas Rehabilitation Commission,
4900 North Lamar Boulevard, Suite 7300, Austin, Texas 78751.

Subchapter A. Acquisition of Client Goods and
Services
40 TAC §106.35

(Editor's note: The text of the following section proposed for repeal

will not be published. The section may be examined in the offices of
the Texas Rehabilitation Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Texas Human Resources
Code, Title 7, Chapter 111, §111.018 and 8§111.023, which
(d) Implementation. If a party brings a civil action to provides the Texas Rehabilitation Commission with the authority
challenge a final decision of a hearing officer under 8104.3(h)(1xo promulgate rules consistent with Title 7, Texas Human
of this title (relating to General Provisions) or §104.6 of this title Resources Code.
(relating to Motion for Reconsideration), the final decision involved
shall be implemented pending review by the courtirfBant to these
rules and 29 United States Code §722(c)(5)(J) the district courts of
Travis County, Texas, have jurisdiction to hear appeals of final orders
of the Commission. The standard of review will be by substantial
evidence. A party may seek judicia review of the final order of the
Commission by appealing to the Travis County District Courts within

(b) Exhaustion of administrative remedies, including a
Motion for Reconsideration, is a prerequisite to judicial review.

(c) A party seeking judicia review of the final Commission
decision shall commence his civil action no later than 30 days after
the date of the final decision.

No other statute, article, or code is affected by this proposal.
§106.35.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Appeals.
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Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901084

Charles Schiesser

Chief of Staff

Texas Rehabilitation Commission

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 424-4050

¢ ¢ ¢

The new section is proposed under the Texas Human Re-
sources Code, Title 7, Chapter 111, §111.018 and §111.023,
which provides the Texas Rehabilitation Commission with the
authority to promulgate rules consistent with Title 7, Texas Hu-
man Resources Code.

No other statute, article, or code is affected by this proposal.

§106.35. Appeals.
(8 Appeds based upon find decision letter.

(1) General. After the commission has issued a final
decision letter to the contractor implementing an adverse action taken
by the commission pursuant to §106.32 of this title (relating to
Adverse Actions), the contractor has the right to appeal. Except
as provided in subsection (b) of this section, a copy of the final
decision letter must be included with the appeal, and the appeal must
be received by the commission within 60 days after issuance of the
final decision letter. Appeds and requests for reconsideration under
this section must be sent to the commission by certified mail—return

receipt requested.

(2) Procedures. Appeals must be in writing and submit-
ted to the appropriate deputy commissioner. Written materials that
the contractor wishes to have considered may be submitted with the
appeal. The appeal should state whether the contractor requests a
persona meeting to discuss the appeal, and if the contractor requests,
ameeting will be scheduled with a representative of the commission.
At the meting, the contractor may be represented by a person of his
or her sdlection, the contractor will be provided with an opportunity
to present evidence and information to support his or her position, and
the contractor and the commission may agree to employ a mediator
at the commission’s expense. A written decision will be provided to
the contractor within 30 days after conclusion of the meeting, or if
no meeting is held, within 45 days after the commission receives the
apped, unless the appropriate deputy commissioner extends the time.

(3) Record. The record of an appeal shall consist of a
copy of the written appeal; a copy of thefinal decision letter described
in paragraph (1) of this subsection, or if no final decision letter was
issued, a copy of the contractor's request for fina decision letter
described in subsection (b) of this section; a copy of the written
decision issued by the commission described in paragraph (2) of this
subsection; and if applicable, a copy of any mediation agreement that
was executed by the commission and the contractor.

(4 Request for reconsideration. After the decision on
an apped is issued, the contractor may submit in writing a request
for reconsideration. Requests are to be directed to the Assistant
Commissioner, Buyer Support Services, and must be received by
the commission within 20 days dter the decision on the appeal
is issued. The request for reconsideration will be decided by

or on behaf of the Commissioner. The decision will be based
on the record of the appeal described in paragraph (3) of this
subsection, a summary prepared by the commission representative
of the information provided by the contractor and the evidence
accepted by the commission representative a the meeting described
in paragraph (2) of this subsection, any written material submitted
by the contractor along with his or her request for reconsideration,
and the commission representative’s response to the request for
reconsideration.

(A) The request for reconsideration shall:
(i) _specifically point out any errors in the record;
(ii) specify dl relief requested; and
(iii) _state al reasons why the relief should be

granted.

(B) The commission representative shall file his or
her response to the request for reconsideration not later than 20 days
after the commission’s receipt of the request.

(C) The commission shall issue a decision on the
request for reconsideration no later than 45 days dfter receipt of
the request for reconsideration. The decision may affirm, reverse
or modify the final decision letter. The decision on the request
for reconsideration is the final decision of the commission. If the
commission does not rule on the request for reconsideration within
45 days, the written decision on the appeal which is described in
paragraph (2) of this subsection becomes the fina decision of the
commission. The Commission and/or his or her designee may extend
any time period by ten days upon written request of the contractor or
commission representative.

(b) Obhtaining a final decison letter. If the contractor
believes that an adverse action has been taken against him before
a final decision letter has been issued, the contractor may contact
the gppropriate deputy commissioner in writing, describe the adverse
action which has been taken, and request a final decision letter.
Requests for a find decision letter must be submitted to the
commission by certified mail—return receipt requested. If the
commission does not issue afinal decision letter within 30 days after
receipt of the request by the deputy commissioner, the contractor may,
at his or her option, appeal within 60 days of receipt of the request by
the deputy commissioner. A copy of the request for afina decision
letter, along with a U.S. Postal Service or equivalent notice showing
receipt of the reguest by the commission, must be included with the

appeal.
This agency hereby certifies that the proposal has been re-

viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on February 22,
1999.

TRD-9901085

Charles Schiesser

Chief of Staff

Texas Rehabilitation Commission

Earliest possible date of adoption: April 4, 1999

For further information, please call: (512) 424-4050

¢ ¢ ¢
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W THDRAWN RULES

An agencymaywithdraw a proposed action or themaining effectiveness of an emergewatyn byfiling a
notice of withdrawal with th@exas RegisterThe notice is effectivenmediately upon filling or 20 days
after filing asspecified bythe agency withdrawinghe action. If a proposal i®t adopted owithdrawn
within sixmonths of thedate ofpublication inthe Texas Registerit will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appearTiaxhe Register.




TITLE 7. BANKING AND SECURITIES

Part IV. Texas Savings and Loan Depart-
ment

Chapter 75. Applications

Subchapter B. Expedited Applications
7 TAC 8875.25-75.27

The Texas Savings and Loan Department has withdrawn from
consideration for permanent adoption new 8875.25-75.27,
which appeared in the January 1, 1999, issue of the Texas
Register (24 TexReg 17).

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901027

James L. Pledger

Commissioner

Texas Savings and Loan Department

Effective date: February 2, 1999

For further information, please call: (512) 475-1350

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

Part IX. Texas State Board of Medical
Examiners

Chapter 171. Institutional Permits
22 TAC §8171.1-171.9

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed repeal
of 88171.1-171.9, which appeared in the November 13, 1998,
issue of the Texas Register (23 TexReg 11533).

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901077

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Effective date: February 22, 1999

For further information, please call: (512) 305-7016

¢ ¢ ¢

22 TAC 88171.1-171.6

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed new
88171.1-171.6, which appeared in the November 13, 1998,
issue of the Texas Register (23 TexReg 11533).

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901076

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Effective date: February 22, 1999

For further information, please call: (512) 305-7016

. . .
Chapter 173. Applications
22 TAC 8173.1

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed repeal
of 8173.1, which appeared in the September 18, 1998, issue of
the Texas Register (23 TexReg 9521).

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901070

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Effective date: February 22, 1999

For further information, please call: (512) 305-7016

¢ ¢ ¢

Chapter 175. Schedule of Fees and Penalties
22 TAC §§175.1-175.4

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed repeal
of 88175.1-175.4, which appeared in the November 13, 1998,
issue of the Texas Register (23 TexReg 11543).

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901069

Bruce A. Levy, M.D., J.D.

Executive Director
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Texas State Board of Medical Examiners
Effective date: February 22, 1999
For further information, please call: (512) 305-7016

. . .
Chapter 175. Fees, Penalties and Applications

22 TAC 88175.1-175.5

The Texas State Board of Medical Examiners has withdrawn
from consideration for permanent adoption the proposed new
88175.1-175.5, which appeared in the November 13, 1998,
issue of the Texas Register (23 TexReg 11543).

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901068

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Effective date: February 22, 1999

For further information, please call: (512) 305-7016

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND COR-
RECTIONS

Part I. Texas Department of Public Safety
Chapter 14. School Bus Transportation

Subchapter E. Advertising General Provisions
37 TAC §§14.61-14.68

The Texas Department of Public Safety has withdrawn from con-
sideration for permanent adoption new 8814.61-14.68, which
appeared in the September 11, 1998, issue of the Texas Reg-
ister (23 TexReg 9265).

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901003

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: February 18, 1999

For further information, please call: (512) 424-2135

¢ ¢ ¢
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ADOPTED RULES

An agencymay take final action on a section 30 days aftepraposal has beepublished inthe Texas
Register The section becomes effective 20 ddier theagencyfilesthe correct documentith the Texas
Register unless dater date ispecified or unless a fedestdtute or reguldon requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement ofegalauthoritywill be published. If an agen@gdopts the sectiowith changes to thproposed
text, the proposal will be republished with the changes.




TITLE 7. BANKING AND SECURITIES
Part I. Finance Commission of Texas

Chapter 9. Rules of Procedure for Contested
Case Hearings, Appeals, and Rulemakings

Subchapter B. Contested Case Hearings
7 TAC 8§89.16, 9.25, 9.39

The Finance Commission of Texas, the Texas Department of
Banking, the Savings and Loan Commissioner and the Con-
sumer Credit Commissioner (the agencies) adopts amendments
to §9.16 and 89.25, concerning certain pleading requirements,
and new 8§9.39, concerning disposition of exhibits. The sections
are adopted without changes to the proposed text as published
in the December 25, 1998, issue of the Texas Register (23
TexReg 12977), and the text will not be republished.

Pursuant to Chapter 9, a simplified system of pleading has
been adopted for agency administrative proceedings under
which opposing parties are presumed to contest all material
allegations in an application or complaint without the necessity
of filing pleadings. The amendment to §9.16(b) requires written
advance notice to be given the agency of any "affirmative
defenses." This requirement is desirable so that the agency
will have a reasonable opportunity to investigate the facts
surrounding any affirmative defenses in advance of the hearing.
The related amendment of §9.25 adds new subsection (f) to
make clear that the standard Texas rule regarding the burden of
proof on affirmative defenses applies in agency administrative
hearings. (See Ray, 1 Texas Practice, Law of Evidence (3rd
Edition 1980) §43.)

New 8§9.39 will alleviate the storage problem created by over-
sized exhibits introduced in hearings by permitting the return
of exhibits to the parties after cases have become final and all
appeals exhausted. This section will be supplemented by a re-
guest to the Texas State Library to authorize the agencies to
dispose of exhibits in this manner under agency records reten-
tion schedules.

The agencies received no comments regarding the proposals.

The sections are adopted pursuant to Government Code
§2001.004, which requires all administrative agencies to
adopt rules of practice stating the nature and requirements
of all available formal and informal procedures. The sections
are also adopted under specific rulemaking authority in the
substantive statutes administered by the agencies.

Finance Code, 831.003(a)(5), authorizes the finance commis-
sion to adopt rules necessary or reasonable to facilitate the fair
hearing and adjudication of matters before the banking com-
missioner and the finance commissioner.

Finance Code, §152.102, authorizes the finance commission
to adopt rules necessary for the enforcement and orderly
administration of that chapter (regulating sale of checks).

Finance Code, §153.002, authorizes the finance commission
to adopt rules necessary to implement that chapter (regulating
currency exchange and transmission).

Finance Code, §154.051(b), authorizes the department of bank-
ing to adopt rules concerning matters incidental to the enforce-
ment and orderly administration of that chapter (regulating pre-
paid funeral benefits).

Finance Code, 811.302, authorizes the finance commission
to adopt rules applicable to state savings associations or to
savings banks. Finance Code, §96.002(a)(2), and §66.002,
also authorize the savings and loan commissioner and the
finance commission to adopt procedural rules for deciding
applications filed with the savings and loan commissioner or
the savings and loan department.

Finance Code, 811.304, authorizes the finance commission
to adopt rules necessary for supervising the consumer credit
commissioner and for ensuring compliance with Finance Code,
Chapter 14 and Title 4, plus amendments to the source law
made by Acts 1997, 75th Legislature, Chapter 1396). Texas
Civil Statutes, Article 5069-3A.901, also authorizes the finance
commission to adopt rules necessary for the enforcement
of Article 5069-3A.001. Finance Code, §371.006, further
authorizes the consumer credit commissioner to adopt rules
necessary for the enforcement of Finance Code, Chapter 371.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 19,
1999.

TRD-9901026

Everette D. Jobe

Certifying Official

Finance Commission of Texas

Effective date: March 11, 1999

Proposal publication date: December 25, 1998

For further information, please call: (512) 475-1300

¢ ¢ ¢

ADOPTED RULES March 5, 1999 24 TexReg 1611



TITLE 13. CULTURAL RESOURCES

Part I. Texas State Library and Archives
Commission

Chapter 1.
13 TAC 81.67

The Texas State Library and Archives Commission adopts
an amendment to 81.67, concerning references to a federal
statute, without changes to the proposed text as published in
the October 30, 1998, issue of the Texas Register (23 TexReg
11009) and will not be republished.

The amendment updates references in commission rules to
reflect changes in federal law.

Library Development

The amendment will reduce possible misunderstandings as to
which federal statute is being referenced.

No comments were received concerning the adoption of the
amendment.

The amendment is adopted under Government Code §441.006
and 8441.0091 which provide the Commission with authority
to govern the Texas State Library and adopt rules on various
subjects.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901012

Raymond Hitt

Assistant State Librarian

Texas State Library and Archives Commission
Effective date: March 10, 1999

Proposal publication date: October 30, 1998

For further information, please call: (512) 463-5440

¢ ¢ ¢
13 TAC 81.73

The Texas State Library and Archives Commission adopts an
amendment to §1.73, concerning the legal establishment of a
public library, without changes to the proposed text as published
in October 30, 1998, issue of the Texas Register (23 TexReg
11010) and will not be republished.

This amendment is required because of state legislation passed
allowing the establishment of public libraries through public
library taxing districts under certain conditions.

This amendment adds as a form of legal establishment those
public libraries established as library districts by the provisions
of Local Government Code, Chapter 326, clarifies the definition
of public library service, and corrects a statutory citation.

One comment was received in support of the adoption of the
amendment that includes as a form of legal establishment those
public libraries established as library districts by the provisions
of Local Government Code, Chapter 326.

The amendment is adopted under Government Code §441.006
and 8441.0091 which provide the Commission with authority

to govern the Texas State Library and adopt rules on various
subjects.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901011

Raymond Hitt

Assistant State Librarian

Texas State Library and Archives Commission

Effective date: March 10, 1999

Proposal publication date: October 30, 1998

For further information, please call: (512) 463-5440

¢ ¢ ¢
13 TAC §1.85

The Texas State Library and Archives Commission adopts
an amendment to §1.85, concerning annual reports, without
changes to the proposed text as published in October 30, 1998,
issue of the Texas Register (23 TexReg 11011) and will not be
republished.

The amendment removes an outdated policy that required
public libraries to file an annual report within 90 days after the
end of the local fiscal year.

The amendment sets April 30 as the date by which a public
library shall file a current and complete annual report with the
Texas State Library and Archives Commission.

No comments were received concerning the adoption of the
amendment.

The amendment is adopted under Government Code §441.006
and 8441.0091 which provide the Commission with authority
to govern the Texas State Library and adopt rules on various
subjects.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901010

Raymond Hitt

Assistant State Librarian

Texas State Library and Archives Commission
Effective date: March 10, 1999

Proposal publication date: October 30, 1998

For further information, please call: (512) 463-5440

. . .
Chapter 2. General Policies and Procedures

Subchapter C. Grant Policies

Division 1. General Grant Policies
13 TAC §2.119

The Texas State Library and Archives Commission adopts an
amendment to 82.119, concerning negotiated grants, without
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changes to the proposed text as published in October 30, 1998,
issue of the Texas Register (23 TexReg 11011) and will not be
republished.

The section must be amended to permit the commission to
award contracts for a new type of support for public libraries.

The amendment adopts guidelines for grants to regional and
major resource library systems so that these systems may
establish programs to provide technical assistance to library
staff in local public libraries to implement new technology.

Under this amendment the commission staff will negotiate grant
agreements with library systems to help library staff use and
maintain information resource technology.

No comments were received concerning the adoption of the
amended section.

The amendment is adopted under Government Code §441.006
and 8441.0091 which provide the Commission with authority
to govern the Texas State Library and adopt rules on various
subjects.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901009

Raymond Hitt

Assistant State Librarian

Texas State Library and Archives Commission
Effective date: March 10, 1999

Proposal publication date: October 30, 1998

For further information, please call: (512) 463-5440

¢ ¢ ¢

Division 4. Library Establishment Grants, Guide-
lines for Public Libraries

13 TAC §82.140-2.146

The Texas State Library and Archives Commission adopts new
§8§2.140-2.146, concerning Grants to Establish Public Libraries.
New §2.142 is adopted with changes to the proposed text as
published in October 30, 1998, issue of the Texas Register (23
TexReg 11012). Sections 2.140, 2.141 and 882.143-2.146 are
adopted without changes to the proposed text and will not be
republished.

The new sections contain guidelines for grants to establish
public libraries in counties and cities without publicly supported
library service.

These sections will enable organizations to prepare applications
for financial assistance from the Commission.

One comment was received from Westbank Community Library
staff concerning proposed §2.142 stating that it needlessly
excluded library districts as an eligible applicant for Library
Establishment Grants.

The commission concurs with the comment made by Westbank
Community Library staff; therefore, the phrase specifically
excluding library districts has been deleted from §2.142.

The new sections are adopted under the Government Code
8441.006, 8441.0091, and 8441.136 which provide the Com-
mission with the authority to govern the Texas State Library
and adopt rules on various subjects.

§2.142. Eligible Applicants.

(@) Applications will be accepted from the governing author-
ity of counties without countywide public library service, and cities
without public library service, and library sales tax districts. An eli-
gible county is defined as one with no existing countywide publicly
supported library service, or a county served by a library that has
not expended city, county, or school district funds for the past three
years. An unserved city is one without available public library ser-
vice that has not expended city, county, or school district funds for
public library service for the past three years.

(b) Applicants may apply for second and third year funding.
Staff will recommend that the Commission award second and third
year grants without further review if the following criteria are met:

(1) the applicant demonstrates appropriate progress to-
ward meeting all criteria for membership in the Texas Library System
as set forth in 13 TAC 881.71-1.85 (relating to Minimum Standards
for Accreditation of Public Libraries in the State Library System),

@)

(3) the applicant submits statistical and financial reports
in a timely manner.

(c) If local expenditure levels for the preceding year fall
below the required level, the current year's grant will be terminated.

(d)  All funds received under this grant must be refunded
to the Texas State Library and Archives Commission if all system
membership requirements are not met by the end of the third year.

the applicant submits a grant application, and

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901014

Raymond Hitt

Assistant State Librarian

Texas State Library and Archives Commission

Effective date: March 10, 1999

Proposal publication date: October 30, 1998

For further information, please call: (512) 463-5440

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

Part Il.  Public Utility Commission of
Texas
Chapter 22. Practice and Procedure

Subchapter N. Decision and Orders
16 TAC §22.262, §22.264

The Public Utility Commission of Texas adopts amendments
to 822.262 relating to Commission Action After a Proposal for
Decision and §22.264 relating to Rehearing without changes
to the proposed text as published in the November 27, 1998
Texas Register (23 TexReg 11885). Project Number 17709 has
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been assigned to this proceeding. The proposed amendments
conform these sections to current commission practice, clarify
that it takes two votes to grant a request for oral argument, and
that it takes two votes to consider a motion for rehearing at an
open meeting.

The commission received comments from Central Power and
Light Company, Southwestern Power Company, and West
Texas Utilities Company, the Texas electric utility operating com-
panies of the Central and South West Corporation (collectively,
CSW).

Comments on §22.264(c):

CSW requests reconsideration on the proposed requirement
that an affirmative vote by two commissioners is required for
consideration of a motion for rehearing at an open meeting.
CSW states that the first step to obtaining a grant of rehearing
is persuading at least one of three commissioners that an
error of policy, law or fact has been committed by an initial
order. CSW believes that a participant to a proceeding before
the commission may be able to make a strong point for
rehearing in a motion for rehearing. CSW also believes that
a single commissioner may wish to place such a motion on
the agenda for the purposes of attempting to persuade at least
one fellow commissioner to grant the motion. CSW believes
that as a matter of fundamental fairness a single commissioner
should have the right to attempt to persuade his or her fellow
commissioners in open meeting as to the merits of a motion for
rehearing, or to expand upon certain points of law or policy in
response to statements or claims in a motion for rehearing.

The commission declines to make the change requested by
CSW. Adding the sentence "An affirmative vote by two commis-
sioners is required for consideration of the motion at an open
meeting" reflects the current procedure for motions for rehearing
at the commission. The sentence clarifies commission practice
for adding consideration of motions for rehearing to an open
meeting and ensures that all participants in proceedings are
aware of that practice. In considering whether to add a motion
for rehearing to an open meeting agenda, Commissioners rely
on the pleadings filed by parties. Parties should include suf-
ficient information in the pleadings to allow Commissioners to
decide if the motion for rehearing should be considered in open
meeting.

The Appropriations Act of 1997, House Bill 1, Article IX, 8167
(8167) requires that each state agency review and consider
for readoption each rule adopted by that agency pursuant to
Government Code, Chapter 2001. Such reviews shall include,
at a minimum, an assessment by the agency as to whether
the reason for adopting or readopting the rule continues to
exist. The commission had invited specific comments regarding
the 8167 requirement, as to whether the reason for adopting
the rules continues to exist, in the comments on the proposed
amendments. No interested persons commented on the §167
requirement. The commission finds that the reason for adopting
these sections continues to exist.

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998) (PURA) which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction, including rules of prac-
tice and procedure.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002
and §14.052.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901005

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Effective date: March 10, 1999

Proposal publication date: November 27, 1998

For further information, please call: (512) 936-7308

. . .
Chapter 23. Substantive Rules

Subchapter B. Records and Reports
16 TAC §23.16

The Public Utility Commission of Texas adopts the repeal
of §23.16 relating to Contribution Disclosure Statements in
Appeals of Municipal Utility Rates without changes to the
proposed text as published in the November 20, 1998 Texas
Register (23 TexReg 11757). The repeal is necessary to avoid
duplicative rule sections. The commission has adopted §25.240
of this title (relating to Contribution Disclosure Statements in
Appeals of Municipal Utility Rates) to replace §823.16. This
repeal is adopted under Project Number 17709.

The commission received ho comments on the proposed repeal.

This repeal is adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 (Vernon 1998) (PURA)
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its powers
and jurisdiction.

Cross Index to Statutes: Public Utility Regulatory Act §14.002.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901000

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Effective date: March 10, 1999

Proposal publication date: November 20, 1998

For further information, please call: (512) 936-7308

¢ ¢ ¢

Chapter 25. Substantive Rules Applicable to
Electric Service Providers

Subchapter J. Costs, Rates and Tariffs

16 TAC §25.240
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The Public Utility Commission of Texas (commission) adopts
new §25.240 relating to Contribution Disclosure Statements in
Appeals of Municipal Utility Rates without changes to the pro-
posed text as published in the November 20, 1998 Texas Regis-
ter (23 TexReg 11759). The proposed section replaces §23.16
of this title (relating to Contribution Disclosure Statements in
Appeals of Municipal Utility Rates). The proposed section im-
plements Public Utility Regulatory Act (PURA) §33.122(j) which
requires the commission to adopt rules applicable to a party to
an appeal under PURA, Chapter 33, Subchapter D, that pro-
vide for the public disclosure of financial and in-kind contribu-
tions and expenditures related to preparing and filing an appeal
petition and preparing testimony or legal representation for an
appeal; and PURA 8§33.123(f) which requires the commission
adopt rules for reporting financial and in-kind contributions in
support of an appeal under 833.123. This section is adopted
under Project Number 17709.

The Appropriations Act of 1997, House Bill 1, Article IX, 8167
(8167) requires that each state agency review and consider
for readoption each rule adopted by that agency pursuant to
the Government Code, Chapter 2001 (Administrative Procedure
Act). Such reviews shall include, at a minimum, an assessment
by the agency as to whether the reason for adopting or
readopting the rule continues to exist. The commission held
three workshops to conduct a preliminary review of its rules.
As a result of these workshops, the commission is reorganizing
its current substantive rules located in 16 Texas Administrative
Code (TAC) Chapter 23 to (1) satisfy the requirements of
8167; (2) repeal rules no longer needed; (3) update existing
rules to reflect changes in the industries regulated by the
commission; (4) do clean-up amendments made necessary by
changes in law and commission organizational structure and
practices; (5) reorganize rules into new chapters to facilitate
future amendments and provide room for expansion; and (6)
reorganize the rules according to the industry to which they
apply. Chapter 25 has been established for all commission
substantive rules applicable to electric service providers.

The commission requested specific comments on the §167 re-
quirement as to whether the reason for adopting or readopting
the rule continues to exist. The commission received no com-
ments on proposed §25.240. The commission finds that the
reason for adopting the rule continues to exist.

This section is adopted under the Public Utility Regulatory
Act, Texas Utilities Code Annotated 8§14.002 (Vernon 1998)
(PURA) which provides the commission with the authority to
make and enforce rules reasonably required in the exercise of
its powers and jurisdiction; and specifically, PURA 833.122(j)
which requires the commission to adopt rules applicable to
a party to an appeal under Chapter 33, Subchapter D; and
PURA 833.123(f) which requires the commission adopt rules
for reporting financial and in-kind contributions in support of an
appeal under §33.123.

Cross Index to Statutes: Public Utility Regulatory Act §814.002,
33.122, and 33.123.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9900999

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas

Effective date: March 10, 1999

Proposal publication date: November 20, 1998

For further information, please call: (512) 936-7308

. . .
TITLE 19. EDUCATION

Part VII. State Board for Educator Certifi-
cation

Chapter 230. Professional Educator Preparation

and Certification

Subchapter U. Assignment of Public School Per-

sonnel
19 TAC §230.601

The State Board for Educator Certification (SBEC) adopts an
amendment to §230.601, concerning Assignment of Public
School Personnel without changes to the proposed text as
published in the December 11, 1998, issue of the Texas
Register (23 TexReg 12603) and will not be republished.

The amendments establish assignment criteria for newly-
approved courses based on the Texas Essential Knowledge
and Skills (TEKS).

In July 1997, the State Board of Education (SBOE) completed
adoption of the Texas Essential Knowledge and Skills (TEKS).
The TEKS set standards for the content that Texas public
school students must know and be able to do. School districts
began implementation of the TEKS September 1, 1998. The
TEKS add new courses to the public school curriculum. At
the August 7, 1998 meeting, the Board adopted the first set of
amendments addressing assignment criteria for many of the
new TEKS courses. This amendment includes assignment
criteria for additional TEKS courses in areas such as Career and
Technology Education, English Language Arts and Reading,
Social Studies, and Fine Arts.

School district personnel who are appropriately certified and
have the necessary skills and knowledge for the assignment
can more effectively educate students.

No comments were received regarding adoption of the rule.

The amendment is adopted under the Texas Education Code
(TEC), 8§21.041(b)(2) which requires the State Board for Edu-
cator Certification to propose rules that specify the classes of
certificates to be offered.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901039

Pamela B. Tackett

Executive Director

State Board for Educator Certification
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Effective date: March 14, 1999
Proposal publication date: December 11, 1998
For further information, please call: (512) 469-3001

¢ ¢ ¢

Subchapter V.
19 TAC §230.611

The State Board for Educator Certification (SBEC) adopts the
repeal of §230.611, concerning Standards for Management and
Leadership Development for Administrators without changes to
the proposed text as published in the December 11, 1998,
issue of the Texas Register (23 TexReg 12603) and will not
be republished.

The rule is repealed because it is no longer necessary. 19
TAC Chapter 232, Subchapter R, relating to Certificate Re-
newal and Continuing Education Requirements, will satisfy the
requirements of the Texas Education Code (TEC), §21.041(9)
and 821.054 relating to continuing education requirements.

This repeal will allow the Board to adopt amendments to 19 TAC,
Chapter 230, Subchapter V, relating to Continuing Education, by
deleting §230.611, Standards for Management and Leadership
Development for Administrators, and changing the subchapter
heading. The new rules governing certificate renewal (19
TAC Chapter 232, Subchapter M), as well as new rules for
the Principal and Superintendent Certificates, render §230.611
unnecessary. However, 8230.610 will remain as written in
19 TAC, Chapter 230, Subchapter V, relating to Continuing
Education.

New rules will be implemented on September 1, 1999 requiring
SBEC to issue the Standard Certificate, which must be renewed
every five years. Included in the renewal requirements for ad-
ministrators is the completion of 200 clock hours of continuing
professional education during that five-year period. As a result
of these new rules, existing provisions in Chapter 230, Sub-
chapter V should be eliminated to remove conflicting language.

New rules governing certificate renewal and continuing profes-
sional education will be implemented and old rules eliminated.

No comments were received regarding adoption of the repeal.

The repeal is adopted under the Texas Education Code (TEC),
§21.041(b)(9) which requires the Board to provide for continuing
education requirements.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901040

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Effective date: March 14, 1999

Proposal publication date: December 11, 1998

For further information, please call: (512) 469-3001

¢ ¢ ¢

Chapter 241. Principal Certificate

Induction for Beginning Teachers

19 TAC 8§88241.1, 241.5, 241.10, 241.15, 241.20, 241.25,
241.30, 241.35, 241.40

The State Board for Educator Certification (SBEC) adopts
new 8§8241.1, 241.5, 241.10, 241.15, 241.20, 241.25, 241.30,
241.35 and 241.40, concerning Principal Certificate without
changes to the proposed text as published in the December
11, 1998, issue of the Texas Register (23 TexReg 12603) and
will not be republished.

The new rules focus on defining seven specific standards
with accompanying knowledge and skills, rather than specific
coursework requirements. The Standard Principal Certificate
would become the appropriate certificate under Texas Educa-
tion Code 821.003(a) to be employed as a principal or assistant
principal. In addition to identifying the standards, the new rules
contain language addressing requirements for admission to a
principal preparation program, specific activities that must oc-
cur during preparation, requirements to receive the Provisional
and Standard Principal Certificates, and renewal requirements
including activities related to assessment, development of an
individual growth plan, and continuing professional education.

The Texas Education Code, §21.054(b) specifies that contin-
uing education for principals must be based on an individual
assessment of the standards identified by the SBEC. It is im-
portant to note that although currently certified principals and
assistant principals are exempt from renewal requirements, TEC
§21.054(b) does not allow the Board to exempt these individu-
als from the assessment requirements. As a result, language is
included in the rule in 19 TAC 241.30(b) requiring all principals
and assistant principals to complete the individual assessment
and professional growth plan.

No comments were received regarding adoption of the new
rules.

The new sections are adopted under the Texas Education Code
(TEC), Chapter 21, Subchapter B. TEC §21.040(4) requires the
Board to appoint for each class of educator certificate an advi-
sory committee composed of members of that class to recom-
mend standards for that class to the Board. TEC §21.041(b)(2)-
(4) requires the Board to specify the classes of certificates to be
issued, specify the period of validity for each class of educator
certificate, and specify requirements for the issuance and re-
newal of an educator certificate. TEC §21.046(b) requires that
the qualifications for certification of a principal must: allow an
outstanding teacher to qualify by substituting approved experi-
ence and professional training for part of the educational expe-
rience; provide that supervised and approved on-the-job experi-
ence must be accepted in lieu of classroom hours; and empha-
size instructional leadership; administration, supervision, and
communication skills; curriculum and instruction management;
performance evaluation; and organization and fiscal manage-
ment. TEC §21.046(c) requires the Board to ensure that each
candidate for certification as a principal is of the highest caliber
and multilevel screening processes, validated comprehensive
assessment programs, and flexible internships with successful
mentors exist to determine whether a candidate for certification
as a principal possesses the essential knowledge, skills, and
leadership capabilities necessary for success. TEC §21.046(d)
requires the Board to consider the knowledge, skills, and profi-
ciencies for principals as developed by relevant national organi-
zations and the State Board of Education. TEC 821.054(a) re-
quires the Board to establish a process for identifying continuing
education courses and programs that fulfill continuing education
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requirements. TEC §21.054(b) requires that continuing educa-
tion for principals be based on an individual assessment of the
knowledge, skills, and proficiencies necessary to perform suc-
cessfully as a principal; an individualized professional growth
plan shall be developed as a result of the assessment; assess-
ment results and the growth plan may only be released with the
approval of the principal assessed and be used for professional
growth purposes; and each certified principal shall participate
in the assessment process at least once every five years.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901041

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Effective date: March 14, 1999

Proposal publication date: December 11, 1998

For further information, please call: (512) 469-3001

¢ ¢ ¢

Chapter 242. Superintendent Certificate

19 TAC 8§8242.5, 242.10, 242.15, 242.20, 242.25, 242.30,
242.35

The State Board for Educator Certification (SBEC) adopts new
88242.5, 242.10, 242.15, 242.20, 242.25, 242.30, and 242.35
concerning Superintendent Certificate without changes to the
proposed text as published in the December 11, 1998, issue
of the Texas Register (23 TexReg 12608) and will not be
republished.

The new rules are necessary to create standards for leadership
that are unique to the campus and district levels.

The Standard Superintendent Certificate will become the ap-
propriate certificate under TEC §21.003(a) to be employed as
a public school superintendent. In addition to identifying the re-
quired knowledge and skills, these rules contain language ad-
dressing requirements for admission to a superintendent prepa-
ration program, specific activities that must occur during prepa-
ration, requirements to receive the Standard Superintendent
Certificate, activities related to mentorship for first-time super-
intendents, renewal, and continuing professional education.

The new rules also require first-time superintendents to partici-
pate in a one-year mentorship to include at least 36 clock hours
of professional development directly related to the standards
identified in new §242.15.

No comments were received regarding adoption of the new
rules.

The new rules are adopted under the Texas Education Code
(TEC), Chapter 21, Subchapter B, 821.040(4) which requires
the Board to appoint for each class of educator certificate an
advisory committee composed of members of that class to
recommend standards for that class to the Board. TEC §21.041
(b) (2) (3) (4) requires the Board to specify the classes of
certificates to be issued, specify the period of validity for each
class of educator certificate, and specify the requirements for
issuance and renewal of an educator certificate. TEC §21.046

(a) requires that the qualifications for superintendent must
permit a candidate for certification to substitute management
training or experience for part of the educational experience.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901042

Pamela B. Tackett

Executive Director

State Board for Educator Certification

Effective date: March 14, 1999

Proposal publication date: December 11, 1998

For further information, please call: (512) 469-3001

. . .
Chapter 250. Agency Administration

Subchapter A. Purchasing
19 TAC §250.1

The State Board for Educator Certification (SBEC) adopts new
§250.1, concerning Historically Underutilized Business (HUB)
Program without changes to the proposed text as published in
the December 11, 1998, issue of the Texas Register (23 TexReg
12629) and will not be republished.

The new rule adopts by reference the rules of the General Ser-
vices Commission (GSC) regulating the Historically Underuti-
lized Business (HUB) Program for state purchases.

Section 124.5, Article 1X, of the Appropriations Act (75th
Legislature, 1997) requires state agencies to adopt the rules
of the General Services Commission (GSC) relating to the
Historically Underutilized Business (HUB) Program.

The GSC administers the state’s HUB Program. GSC helps
state agencies identify HUB participation in the procurement
process of goods, services, and public utility contracts. For
HUBSs, these initiatives eliminate barriers to equal economic
opportunities in state purchasing.

GSC'’s rules are based on a policy of encouraging the use of
HUBs in state procurement and the results of the State of Texas
Disparity Study findings. HUB goals may be achieved by con-
tracting directly with HUBs or indirectly through subcontracting
opportunities.

The SBEC’s new rules will help eliminate barriers to equal
economic opportunities in state purchasing for HUBs.

No comments were received regarding adoption of the new rule.

The new rule is adopted under House Bill 1, General Appropri-
ations Act, 75th Legislature, Regular Session (1997), Article IX,
Section 124.5; Texas Government Code, §2161; TEC §821.031,
21.041(a).

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901043
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Pamela B. Tackett

Executive Director

State Board for Educator Certification

Effective date: March 14, 1999

Proposal publication date: December 11, 1998

For further information, please call: (512) 469-3001

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health
Chapter 181. Vital Records

The Texas Department of Health (department) adopts new
§8181.31, 181.32 and 181.41-181.49, regarding the report-
ing of adoptions, records received from child-placing agencies
no longer in business, and the operation of the Bureau of
Vital Statistics (BVS), Central Adoption Registry (CAR). Sec-
tions 181.31, 181.32, 181.41, 181.43-181.45 are adopted with
changes to the proposed text as published in the September
25, 1998, issue of the Texas Register (23 TexReg 9698). Sec-
tions 181.42 and 181.46-181.49 are adopted without changes
and therefore will not be republished.

New 8181.31 restates the statutory requirement for courts to
send adoption reporting information to BVS. The collection of
this information was designed in part to aid the CAR in matching
and cross-referencing biological family data with adoptive family
data.

New 8§181.32 clarifies and identifies the process by which
a child-placing agency notifies the department when it relin-
quishes its child-placing agency license and must transfer, by
law, all adoption records to an entity described in the section for
permanent safe-keeping. If the child-placing agency chooses to
turn its adoption records over to BVS, the section establishes
procedures on shipping the records to BVS and what informa-
tion is needed prior to the shipping. It also addresses who
may have access to the non-identifying part of the record as
described by law and specifies that updated medical and so-
cial information may be added to the agency’s adoption record
by the biological family for the purpose of alerting the adoptive
family to important genetic, medical and social history.

Last, new 88181.41-181.49 reflect the procedures for the
CAR, transferred from the Texas Department of Protective and
Regulatory Services to the department as directed by House Bill
(HB) 1091 of the 75th Legislature. The CAR is a mutual-consent
voluntary adoption registry which offers adoptees, birth parents,
and biological siblings the ability to locate each other without
having to go through the court system or spending excessive
amounts of time and effort through other sources.

The department is making the following changes to clarify the
intent and improve the accuracy of the sections.

Change: Concerning 8181.31(a), the standardized BVS Form
VS-160 was specified to clarify which form the court is to send
to the department.

Change: Concerning §181.32(c), additional information was in-
cluded to prepare defunct child-placing agency records for ship-
ping to BVS and to off-set some of the cost to the department
when the records are microfilmed for permanent safe-keeping.
Included in the language is the removal of staples, paper clips
and brackets from the adoption folders; keeping the birth par-

ent file together with the adoptive parent and the child’s file; and
creating card files that cross-reference the birth mother's name
with the adoptive parents’ and adoptee’s names.

Change: Concerning 8181.32(e), the phrase "or other birth
relative” was added due to the permanency of adoption records
and to the fact that often the birth parents and grandparents are
deceased.

Change: Concerning §181.32(e)(2), the phrase "or the adult
adoptee" was deleted from the proposed language due to the
law that allows the department to inform only the adoptive par-
ents of any updated medical and social information. Unfortu-
nately, when the adoptive parents are deceased or cannot be
located, important medical information that may be vital to the
health of the adoptee will not be disclosed.

Change: Concerning 8181.41(c), a sentence was added to
strengthen the rule requiring a child-placing agency’s registry
to forward a registrant’s application to the CAR.

Change: Concerning 8181.43(b)-(c), the dates to submit infor-
mation to the CAR were changed from March to June to allow
time for the final rules to be published in the Texas Register.

Change: Concerning §181.45(b), language was added to clarify
that the section was referring to a male "birth parent" and not
just a male applicant.

The following comments were received concerning the pro-
posed sections. Following each comment is the department’s
response and any resulting changes.

Comment: Concerning §181.31, one commenter thought that
providing the birth parent and adoptive parent information on
the certified report of adoption form may result in giving court
information to birth parents to use in petitioning the court to
open the sealed adoption record.

Response: The department disagrees with the comment. The
court information is made confidential by the Family Code,
§108.003(b). The birth parents may get the information by order
of a court. The cross-reference information that is now provided
by the courts to BVS specifically allows the CAR to economically
cross-reference and match applicants. No change was made
in response to this comment.

Comment: Concerning §181.31(a)(7), one commenter asked
about the identity of the child-placing agency recorded in the
report of adoption form. The commenter recommended that
the facilitator's name be added to the form when the adoption
occurs independently of a child placing agency.

Response: The department disagrees with the commenter. The
facilitator's name does not provide any additional information to
operate the adoption registry and is not needed on Form VS-
160.

Comment: Concerning §181.32(e)(1), one commenter had
concerns about the redacted or de-identified portion of the
updated medical history record that shall be shared with
the adoptive parents or the adult adoptee. The commenter
requested that the word "redacted" be removed and the term
"de-identified" remain in place. The commenter felt that the
word "redacted" would provide too much leeway for withholding
information and that the redaction process may not be cost
effective for the person requesting the record.

Response: The department disagrees with the commenter. The
dictionary defines redaction as "an act or instance of editing;
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to select or adapt for publication: edit; a work that has been
edited." The term "de-identify" is not defined in the dictionary
but is used to mean to remove identifying information from the
record. The Family Code, 8162.006 requires the department to
"edit" the records to protect the "identity" of certain persons.
The department is not in agreement that the term "redact"
be deleted from that section, but has included both terms in
paragraph (1).

Comment: Concerning §181.32(e)(2), one commenter noted
that locating the last known address of the adoptive parents
in the attempt to inform them of their right to examine the
agency record may indicate only the address at the time of the
adoption. It was recommended that the language be changed
to "the bureau shall make concerted efforts to locate (the current
address, phone number, whereabouts of) adoptive parents..."

Response: The department agrees with the commenter and
has included similar language in the paragraph.

Comment: Concerning 8181.43, one commenter asked about
requiring authorized adoption registries to send to the CAR
duplicate information of all registrant information maintained
in those registries, including all registrant files. Clarification
was requested as to whether sending applicant information is
sufficient, whether other information, such as a child- placing
agency’s adoption case file on a particular registrant would
be required, or whether sending the standardized BVS Form
2271, Voluntary Adoption Registry Application, would meet
the requirement. Clarification was also requested on whether
later documentation received by the registry from the registrant
should be forwarded to the department.

Response: The department agrees that clarification should
be made as to what "all registrant information" includes and
has amended subsection (a) to reflect that BVS Form 2271
be completed with all known names, including proof of age
and identity of each registrant, and the names, date of birth,
and place of birth of each person for whom the registrant is
searching, if known. Any updated information including changes
of address of the registrant shall be forwarded to the CAR.
Adoption case files are considered part of the child-placing
agency'’s files and are not considered part of the registry files
unless the information contained in the files provides information
to benefit or aid the match process.

Comment: Concerning 8181.43, one commenter asked about
the possibility of the CAR and another registry simultaneously
matching registrants and recommended designating which reg-
istry would take the lead in the match notification process. Ad-
ditionally, it was recommended that if a child-placing agency
was involved in the adoption, its registry would be designated
to take the lead. An exception was noted by the commenter that
if there was no identified registry or the registrants specifically
did not register with another registry and chose instead to only
register with the CAR, the department would be responsible for
making the match and releasing the identifying information.

Response: The department agrees that a duplicate notification
process could exist if a qualified applicant registers in more than
one voluntary adoption registry and has added subsection (d)
to address this situation.

Due to the underutilization of the voluntary adoption registry
system by qualified child- placing agencies’ registries, the
CAR encourages other registries to provide their clients with
BVS Form 2271 so they may register solely with the CAR,

alleviating unnecessary or burdensome paperwork for the child-
placing agencies who primarily provide post-adoption services,
including third party intermediary services.

Comment: Concerning 8181.43, one commenter asked for
notification by the CAR to the child-placing agency’s registry
when an applicant adopted by or searching for a child placed for
adoption by the child-placing agency applies only to the CAR.

Response: The department disagrees. It must follow Family
Code, 8§162.405(b)-(d) and can provide the applicant with the
registry identity. The department may "confirm or deny" a match
upon inquiry of a registry under the Family Code, §162.414(c)-
(d). No change was made as a result of this comment.

Comment: Concerning §181.44(c), one commenter requested
that the CAR provide inquirers or registrants with the mailing
or E-mail address, or telephone number of the identified child-
placing agency.

Response: The department agrees and the section has been
amended to include the address, telephone information and E-
mail address, if known, of the child-placing agency.

Comment: Concerning §181.45(a)(1), one commenter said that
BVS Form 2271 does not provide an area for the child placing
agency'’s registry to tailor the form to meet its needs.

Response: The department has included all information in the
form that is mandated by law and additional information to aid
in research; however, it agrees that space is not provided on
the form for a mailing address to the agency'’s registry and has
amended paragraph (1) to address this. The form shall be
amended by BVS, within reason, allowing for information that a
registry needs to complete its registration process. In addition,
the section is amended to state that the registry may add
information, on a separate form, for their applicant to complete.

Comment: Concerning §181.46(b)(3), one commenter agreed
with the language in the rules that states the one hour of
mandated counseling may be provided by an unlicensed mental
health professional provided he or she has, at a minimum, a
bachelor's degree from an accredited college and expertise in
post-adoption counseling.

Response: The department originally added the language to the
proposed rules to allow various persons who are knowledgeable
in the field of post-adoption to counsel matchees on the
expectations of a reunion. No further changes were made in
response to this comment.

Comment: One commenter expressed concern that if a child-
placing agency followed the voluntary adoption registry rules,
then the child-placing agency would not be able to provide third-
party intermediary services to search for the missing party when
a match does not occur.

Response: Texas Family Code 8§162.401, states that the
registry is not intended to "inhibit or prohibit persons from
locating each other through other legal means or to inhibit or
affect in any way the provision of postadoptive services and
education, by adoption agencies or others, that go further than
the procedures set out for registries..." The department agrees
with the commenter that the voluntary adoption registry is one
of the tools that helps reunite persons separated by adoption.
No change was made in response to the comment.

Comments were received by the Texas Department of Protec-
tive and Regulatory Services, and two individuals. One com-
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menter was in favor of the rules. The two remaining com-
menters were neither for nor against the rules in their entirety;
however, they raised questions, offered comments for clarifi-
cation purposes and suggested clarifying language concerning
specific provisions in the rules.

Subchapter B. Vital Records
25 TAC §181.31, §181.32

The new sections are adopted under the Texas Family Code,
8162.420, which provides the Texas Board of Health (board)
with authority to make rules and adopt minimum standards for
adoption registries; Health and Safety Code §191.003, which
provides the board with the authority to adopt necessary rules
for collecting, recording, transcribing, compiling and preserving
vital statistics; and the Health and Safety Code, §12.001,
which provides the board with authority to adopt rules for the
performance of every duty imposed by law on the board, the
department, and the commissioner of health.

§181.31. Minimum Requirements for Adoption Reporting.

(c) If a child-placing agency designates the bureau to house
its records, the agency shall assume the responsibility of shipping the
records to a designation specified by the bureau. The agency must
ensure that the records are free from insects and rodents, and mildew-
free and dry. The records shall be shipped in sturdy cardboard boxes
(no larger than 12 inches x 15 inches) via an insured carrier. Each
birth mother’s file, adoptive parents’ file, and the child’s file shall be
together. Staples, paper clips and brackets shall be removed. The
agency must provide two index cards for each adoption file, one that
cross-references the birth mother's name with the adoptive parents’
and adoptee’s name, and one cross-referencing the adoptive parents’
names with the birth mother’'s and adoptee’s name. Each card must
include the date of birth of each child and the child’s adoptive name.
The information may also be on a word processing or spreadsheet
document(s) compatible with the bureau’s word processing software.

(d) If the child-placing agency designates the bureau to
maintain and preserve its records, a redacted or de-identified copy of
the birth and/or adoption record shall be prepared by the bureau for
a qualified requestor under the Texas Family Code, §162.006, Right
to Examine Records. Charges for copies shall be those allowed by

(& In complying with the Texas Family Code, §108.003, the Open Records Act, Government Code, Chapter 552.

the court that renders a decree of adoption shall send to the Texas
Department of Health, Bureau of Vital Statistics a certified report of
adoption on Form VS-160. The clerk shall send the form not late
than the 10th day of the first month after the month in which the
court renders the adoption decree. The report shall include, but n

be limited to, the following:
(1) the name of the adopted child after adoption;
(2) the birth date of the adopted child;
(3) the docket number of the adoption suit;
(4) the identity of the court rendering the adoption;
(5) the date of the adoption order;

I

(e) If a birth parent, birth sibling, birth grandparent, or other
birth relative provides post-adoption medical or social information to
the bureau and the bureau houses the records of the closed child-

&Iacing agency, the bureau shall place the information with the

original file.

(1) Upon the request of a qualified requestor under Texas
Family Code, 8162.006, the information will be prepared and redacted
or de-identified for release to that person.

(2) The bureau shall make a diligent effort to locate the
last known address of the adoptive parents and attempt to inform
them of their right to examine the redacted or de-identified portion
of the records.

(6) the name and address of each parent, guardianThis agency hereby certifies that the adoption has been re-
managing conservator or other person whose consent to adoptionewed by legal counsel and found to be a valid exercise of the
was required or waived under the Texas Family Code, Chapter 15&gency’s legal authority.

or whose parental rights were terminated in the adoption suit;

Filed with the Office of the Secretary of State on February 12,

(7) the identity of the licensed child placing agency, if 1999.

any, through which the adopted child was placed for adoption; and

TRD-9900938

(8) the identity, address, and telephone number of theSusan K. Steeg
voluntary adoption registry though which the adopted child mayGeneral Counsel
register as an adult adoptee in addition to registering with the centrafexas Department of Health

registry.

Effective date: March 4, 1999

(b) When the clerk of the court collects the $15 fee requiredProposal publication date: September 25, 1998
by the Texas Family Code, §108.006(b), the clerk shall send the feEor further information, please call: (512) 458-7236

by check or money order to the Texas Department of Health-Bureau

of Vital Statistics, P.O. Box 12040, Austin, Texas 78711-2040.
§181.32. Out-of -Business Child-Placing Agencies Records.

. . .
Subchapter C. Central Adoption Registry

(a) At or prior to the time a child-placing agency ceases25 TAC §8181.41-181.49

to function as a child-placing agency, it shall notify the Texas . .
) : C . . The new sections are adopted under the Texas Family Code,
Department of Health-Bureau of Vital Statistics, where its adopt|0n§162_420’ which provides the Texas Board of Health (board)

records shall be kept for permanent safe-keeping. The bureau receivi %h authority to make rules and adopt minimum standards for

notice on behalf of the Texas Department of Protective and Regulatorgdoption registries; Health and Safety Code §191.003, which

Services (PRS) so that the notice to the bureau meets the requwemepr%Vides the board with the authority to adopt necessary rules

of the Human Resources Code, §42.045. f - . i~ . ’
or collecting, recording, transcribing, compiling and preserving
(b) The bureau maintains many records of closed adoptiorvital statistics; and the Health and Safety Code, §12.001,
agencies on behalf of PRS and is one entity a child-placing agencyhich provides the board with authority to adopt rules for the
may designate to preserve its adoption records. An agency may algerformance of every duty imposed by law on the board, the
designate another child-placing agency to preserve its records. department, and the commissioner of health.
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§181.41. Mutual Consent Voluntary Adoption Registries. appropriate fee and proof of age and identity to the Texas Department
(@) An agency, licensed by the Texas Department of ProtecOf Health - Bureau of Vital Statistics, Central Adoption Registry
tive and Regulatory Services (PRS) which applies the minimum stan(¢£055), P.O. Box 140123, Austin, Texas 78714-0123 or may inquire
dards and guidelines for child-placing agencies to place children fol? Person at the Bureau of Vital Statistics, 1100 West 49th Street,
adoption, or an association of those agencies, that was in existené/Stin, Texas.
on or before January 1, 1984, may establish or operate a voluntary (b) Proof of age and identity is a copy of the requestor's
adoption registry, but only in compliance with the Texas Family Code driver's license or other photo identification and a copy of the birth
§8162.401 - 162.422. certificate, if the requestor's name has changed due to marriage. If
(b) The Bureau of Vital Statistics of the Texas Departmentthe name has been legally changed through a court order, a certified
of Health (department) shall operate a Central Adoption Registry irffOPY of the order shall accompany the request.
compliance with the Texas Family Code, §8162.401-162.422. (c) The department shall provide the child-placing agency’s
(c) An adoptee, a birth parent or a biological sibling may Na@me, address, telephone number, and E-mail address, if appropriate,
register with the registry of the agency through which the adopted that agency operates its own registry to which a person may apply.

was adopted or placed for adoption and with the Central Adoptior{f the C_:entral_ Adoption Registry finds inco_nclusive informa_ttion t_o
Registry. If the client initially registers with the child-placing determine which agency handled the adoption, the person is entitled

agency’s registry, that registry shall forward a copy of the registrant'sS©® apply only to the Central Adoption Registry.
application, along with appropriate identification, to the Centralg181.45. Registration in the Voluntary Adoption Registry System.

Adoption Registry. . .
P gIsty (@) To register with the Texas Department of Health - Bureau

§181.43. Requirement to Duplicate Information to the Central Adop-of Vital Statistics’ Central Adoption Registry or any other authorized

tion Registry registry as defined in Texas Family Code, §162.403(b), a person must
(@ An authorized voluntary adoption registry shall send tocomply with the following requirements:
the Texas Department of Health - Bureau of Vital Statistics’ Central (1) complete registration form (BVS - 2271) and any other

Adoption Registry duplicate information of all registrant information jnformation the authorized registry deems necessary to identify the
it maintains in its registry. This includes all registrant file information person(s) the applicant is searching for. Form BVS - 2271 shall
and Bureau of _Vltal Statls_tlcs Form BVS - 2271. The chllq-placmg provide a space to include the registry’s mailing address; and
agency's adoption case files are not needed, unless the information ) ) ] ]
contained in those files provides information to benefit or aid the (2) provide proof of identity, such as a copy of his or her
match process. Registrant information shall also include proof oflriver’s license or other photo identification and, if the requestor’s
age and identity of each registrant, and all known names, dates ¢fame has changed due to marriage, a copy of his or her birth
birth, and places of birth of each person for whom the registrant igertificate or marriage certificate. If his or her name has been legally
searching, if known. Subsequent documentation including addresghanged, a certified copy of the order shall accompany the registration
changes of the registrant received by the registry shall be forwardet@rm; and

to the Central Adoption Registry. (3) meet the eligibility requirement for registration in the

(b) Registrant information obtained by a registry on or after Texas Family Code, §162.406.
June 1, 1999, shall be forwarded to the Central Adoption Registry by (b) If the applicant is a male birth parent, he may register,
the 15th day of the following month after the registration applicationpt will not be recognized as a birth parent unless:
becomes active.
i . ) (1) the birth mother in her application to the registry
(c) To ensure that the Central Adoption Registry is able t0names him as the biological father and other information on the

catalog or list _aII regist_ranf[s, agency registries_ shall forward a CopY¥doptee is consistent with the father's claim of paternity;
of all registration applications received any time prior to June 1,

1999, including proof of age and identity of each registrant, andthe ~ (2) he was adjudicated as the biological father under Texas
names, dates of birth, and places of birth of each person for whom theamily Code, Chapter 160;
registrant is searching to the Central Adoption Registry by January (3) he was presumed to be the biological father under

1, 2000. Registries may forward the applications earlier if they wishyayas Family Code, Chapter 151; or

to do so. ] ] o )
(4) he signed a consent to adoption, affidavit of relin-

(d) The Central Adoption Registry shall take the lead in qyishment, affidavit of waiver of interest in the child, or other written
completing a match and releasing identifying information betweennsiryment releasing the child for adoption. If he signed a document

two biolo_gi(_:al relatives if it is the only registry involve_d. If a birth_ or other instrument denying or refusing to admit paternity, he shall
parent, sibling, or adoptee who was placed for adoption by a childyot pe recognized as a birth parent.

placing agency that operates an authorized registry registers with ] o ) )
both registries, the two registries shall coordinate the responsibilities ~ (€) A registrant’s application will be reviewed for acceptance
for completing the match, releasing identifying information, and or rejection and a determination made within 45 days after the date

informing the secondary registry when identifying information is the application is received. If accepted, an application is valid for
released. 99 years unless a shorter period is specified by the applicant or the

registration is withdrawn.

§181.44. Inquiry through the Central Index. i - ]
This agency hereby certifies that the adoption has been re-

(@) The Texas Department of Health - Bureau of Vital . - .
Statistics charges a fee of $5.00 to adoptees, birth parents or biologic\élllewed by legal counsel and found to be a valid exercise of the

siblings who inquire with the central index to determine if a child- agency’s legal authority.
placing agency that operates its own registry was involved in &iled with the Office of the Secretary of State on February 12,
specified adoption. The person may send the inquiry, along with th&999.
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Susan K. Steeg

General Counsel

Texas Department of Health

Effective date: March 4, 1999

Proposal publication date: September 25, 1998

For further information, please call: (512) 458-7236

¢ ¢ ¢
TITLE 28. INSURANCE

Part I. Texas Department of Insurance
Chapter 5. Property and Casualty Insurance

Subchapter D. Fire and Allied Lines Insurance
Division 1.
ject to the Insurance Code, Article 5.26
28 TAC §85.3001-5.3004

The Texas Department of Insurance adopts the repeal of
§85.3001-5.3004, relating to the prohibition against regulated
and nonregulated insurers entering into guaranty agreements,
indemnity agreements, or reinsurance agreements designed to
circumvent the application of Article 5.26 to regulated insurers.

The repeal of §85.3001-5.3004 is necessary because the en-
actment of Articles 18.23A and 19.12A adequately address
the problems these sections were designed to address and
therefore have rendered §85.3001-5.3004 unnecessary. Sec-
tions 5.3001 and 5.3002 describe certain practices that insur-
ers were engaging in to circumvent the promulgated rating sys-
tem established by Article 5.26. These sections focused on the
practice of nonregulated insurers issuing policies at rates less
than those authorized for use by regulated insurers and these
blocks of policies were being assumed by the rate regulated
insurers through guaranty, indemnity, or reinsurance agree-
ments. Through these arrangements, the regulated insurers
were charging rates that were inadequate and not actuarially
sound and the board was concerned that such practices could
lead to insurer insolvency. The board was particularly con-
cerned with the practice of regulated insurers establishing af-
filiated Lloyds companies and reciprocal exchanges expressly
for the purpose of writing policies below the promulgated rate
and then ceding those policies to the regulated affiliate. Sec-
tion 5.3002 specified these practices to be in violation of Arti-
cles 5.26 and 5.41, issued a mandate to insurers to cease and
desist from such practices, and issued a directive to the com-
missioner to investigate insurers engaging in such practices.
Sections 5.3003 and 5.3004 included multi-peril policies under
the prohibitions described in §85.3001 and 5.3002 if the multi-
peril policy included coverage that was regulated under Article
5.26. In 1991, Articles 5.26 and 5.41 were amended to reflect
that a new benchmark rating system, outlined in Subchapter M,
would be used to regulate residential property insurance rates
instead of the promulgated rating system. Simultaneous with
these amendments to Articles 5.26 and 5.41, Article 5.101 was
enacted to establish the benchmark rating system. The effect of
these legislative changes was that the benchmark rating system
supplanted the promulgated rating system for residential prop-
erty insurance rates. Also in 1991, Articles 18.23A and 19.12A
were enacted to address the problem of affiliated Lloyds and re-

Prohibited Practices by Insurers Sub-

ciprocal exchanges being used to circumvent the promulgated
rating system. These statutes mandate that an insurer who is
subject to rate regulation through the benchmark rating system
may not assume a risk written by an affiliated Lloyds or recipro-
cal exchange if the risk is written at a lower rate in the affiliated
Lloyds or reciprocal exchange than the rate charged by the reg-
ulated company that would be assuming the risk. The problem
that the sections are designed to address is addressed by the
statutes by prohibiting the reinsurer from assuming a risk writ-
ten by the affiliated company at a rate below the reinsurer’s filed
flex rate. Since the problem of circumventing rate regulation
through the use of affiliated companies has been adequately
addressed by the enactment of Articles 18.23A and 19.12A,
§85.3001-5.3004 are unnecessary and are being repealed.

The adoption of the repeals will result in the elimination of
sections that are unnecessary and no longer serve a useful
purpose. Moreover, the repeals will contribute generally to a
streamlining of Chapter 5 of the Texas Administrative Code by
elimination of sections which have become obsolete.

The agency did receive comments from one commentor, how-
ever, these comments were subsequently withdrawn.

The repeals are adopted under the Insurance Code, Articles
5.98 and 1.03A; and the Government Code 882001.001 et seq.
Article 5.98 provides that the Commissioner of Insurance may
adopt reasonable rules that are appropriate to accomplish the
purposes of Chapter 5, Texas Insurance Code entitled Rating
and Policy Forms, and which contains statutes governing fire
insurance and allied lines. Article 1.03A authorizes the com-
missioner to adopt rules and regulations for the conduct and
execution of the duties and functions of the department as au-
thorized by statute. The Government Code §82001.001 et seq.
(Administrative Procedure Code) authorizes and requires each
state agency to adopt rules of practice setting forth the nature
and requirements of available procedures and to prescribe the
procedure for adoption of rules by a state administrative agency.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901008

Lynda H. Nesenholtz

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: March 10, 1999

Proposal publication date: August 28, 1998

For further information, please call: (512) 463-6327

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

Part I.
tion Commission

Chapter 216. Water Quality Performance Stan-
dards for Urban Development

Subchapter B. Municipal Water Pollution Control
and Abatement
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30 TAC §8216.21-216.30

The Texas Natural Resource Conservation Commission
(TNRCC or commission) adopts new 88216.21-216.30, con-
cerning Municipal Water Pollution Control and Abatement.
The new sections are adopted with changes to the proposed
text as published in the October 30, 1998, issue of the Texas
Register (23 TexReg 11072). These sections will form a new
Subchapter B under Chapter 216.

EXPLANATION OF RULES

The rules implement revisions to Texas Water Code, §26.177
made by House Bill 1190 (1997) passed during the 75th Texas
Legislature. The bill revised Texas Water Code, §26.177 and
made the development and submission of a water pollution
control and abatement plan permissive for any community
regardless of population. However, a plan is required for cities
with populations of 10,000 or greater where the Clean Rivers
Regional Assessment of Water Quality or other commission
assessments or studies demonstrate a water pollution impact
attributable to non-permitted sources. The rulemaking also
provides flexibility in allowing affected cities the opportunity to
correct the problem before the commission determines whether
to require the submission of a plan as provided by 26.177. Such
opportunity will be for a reasonable time, but not to exceed
five years, to reflect resources available to an affected city
and to coordinate this program with the five-year basin cycle
water quality management program provided under Texas Water
Code, §26.0285.

In developing the rules, program staff has also considered other
matters such as: federal permitting under Phase Il of the storm
water permitting program; delegation of the National Pollutant
Discharge Elimination System (NPDES) permitting program to
the state; revision of state and federal water quality standards to
address wet weather conditions; evolving federal policy on Total
Maximum Daily Loads (TMDLSs); and the development of a state
coastal nonpoint source management program in compliance
with the Coastal Zone Management Act, §6217.

New 8§216.21, relating to Purpose and Policy, explains that the
purpose of these rules is to establish procedures and measures
to address water pollution, identified in cities of 10,000 or more,
that is attributable to non-permitted sources. This section also
establishes that this subchapter is not intended to prevent the
commission from abating or preventing the pollution of water
through permits, orders, or other actions.

New 8§216.22, relating to Applicability, explains that the rule
applies to cities with populations of 10,000 or more in which a
water quality assessment report has identified a water pollution
problem that is attributable to non-permitted sources.

New 8216.23, relating to Definitions, includes definitions that
apply to this subchapter and are not included in 30 TAC Chapter
3.

New §216.24, relating to Water Quality Assessments and Stud-
ies, specifically identifies the related water quality assessments
and studies which may be used by the executive director to iden-
tify water pollution that is attributable to non-permitted sources.
Water quality assessments and studies which may be used
by the executive director to identify water pollution that is at-
tributable to non- permitted sources include, but are not limited
to, the commission’s program to develop TMDLs in accordance
with the federal Clean Water Act, §303(d). In this scenario,
cities and other stakeholders located in watersheds of waterbod-

ies that do not meet applicable water quality standards would
be encouraged and given an opportunity to work with the com-
mission in the development and implementation of TMDLs for
the segment. TMDLs are technical analyses performed to de-
termine how much pollution a waterbody can receive without
violating its water quality standards. If, during the development
of a TMDL, non-permitted sources in a city are determined to
be contributing to water pollution, the city will be notified by the
executive director and given a reasonable amount of time to
correct the problem. Actions undertaken by the city to correct
the problem will need to be coordinated with the TMDL Imple-
mentation Plan adopted for the waterbody.

New §216.25, relating to Notice of Initial Determination, explains
that the executive director will notify a city if it is determined
that an assessment or study has identified water pollution that
is attributable to non-permitted sources.

New §216.26, relating to Final Determination of Applicability, ex-
plains that unless the executive director and the city agree that
the city will develop and implement a water pollution control and
abatement program after expiration of a specified time period,
the commission at a regularly scheduled commission meeting
shall evaluate and take action on the executive director’s rec-
ommendation. The section further explains that the commission
may find that if the city continues to meet the criteria and needs
to implement a program, refer the matter to the State Office of
Administrative Hearings (SOAH), determine that the city is not
required to develop a Water Pollution Control and Abatement
Program, or issue any other order the commission deems ap-
propriate. The section also explains that the executive director
will incur the burden of demonstrating that the city meets the
criteria in 8216.22(a).

New §216.27, relating to Water Pollution Control and Abatement
Program, explains that a water pollution control and abatement
program under this subchapter shall encompass areas within
the city’s municipal boundaries and its extraterritorial jurisdiction
and explains the elements of such a program.

New §216.28, relating to Submittal of Water Pollution Control
and Abatement Programs, details the process for a city sub-
mitting a water pollution control and abatement program to the
commission.

New 8§216.29, relating to Amendment Procedures for Water
Pollution Control and Abatement Programs, details the process
for the city to submit an amendment to the program for
commission review and approval. The rule also provides that
the commission may, on its own motion or in response to a
petition by the executive director, require the city to amend its
program.

New 8§216.30, relating to Appeals, explains that any person
outside the corporate city limits, but within the extraterritorial
jurisdiction (ETJ) affected by any ruling by a city related to waste
pollution control and abatement, may appeal such an action to
the commission or the appropriate state district court.

FINAL REGULATORY IMPACT ANALYSIS

The commission has reviewed the rulemaking in light of the
regulatory analysis requirement of Texas Government Code (the
Code), 82001.0225, and has determined that the rulemaking is
not subject to 82001.0225 because the rules are not a "major
environmental rule” as defined in that section of the Code and
do not exceed any standard, requirement, or authority set by
federal or state law or delegated agreement. Although the rules
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are intended to protect the environment, they do not meet the
other requirements that must be met for the definition to apply.
The rulemaking will not adversely affect in a material way the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. Furthermore, the rules are not
adopted solely under the general powers of the commission, but
are adopted under the specific authority of Texas Water Code,
§26.177.

The rules are intended to assist the commission in identifying
water pollution from non-point sources and to improve the
quality of surface water resources in the state. In order for
the commission to ameliorate the adverse affects of non-point
source pollution to surface waters in the state, it must be able
to identify water pollution from non-point sources affecting not
only the surface water, but the environment generally. Enacting
these rules will provide an overall benefit to the economy,
sectors of the economy, productivity, competition, jobs, the
environment, and the public health and safety of the state
and affected sectors of the state because by identifying the
existence of non-point source pollution and tracing it back to
a source which can be regulated beneficially affects the entire
state, especially the public health and the public safety, because
the ultimate goal is to abate a source of pollution that is
contaminating the surface water in the state.

The identification of non-point source pollution costs the state
and affected municipalities less in the long run because the
more polluted water courses become from non-point source
pollution, the fewer municipalities and industrial users the
commission will be able to permit for discharges into waters
in the state. Obtaining a permit will only become more difficult
over time because stream segment assimilative capacities will
not be available for additional discharges. This in turn will
affect a municipality’s ability to accommodate a burgeoning
population demanding additional services from the city. A
detailed response to specific comments submitted on the
Regulatory Impact Analysis (RIA) is found elsewhere in this
preamble.

TAKINGS IMPACT ASSESSMENT

The commission has prepared a Takings Impact Assessment
(TIA) for these rules pursuant to Texas Government Code,
§2007.043. The following is a summary of that assessment.
A detailed response to specific comments submitted on the TIA
is found elsewhere in this preamble. The specific purpose of
the rules is to implement requirements of Texas Water Code,
§26.177. The rules will substantially advance this specific
purpose by establishing procedures to address water pollution
that is attributable to non-permitted sources in cities with
populations of 10,000 or more. Promulgation and enforcement
of these rules will not burden private real property which is the
subject of the rules because the rules govern actions a city must
take to abate and/or prevent water pollution occurring within
its jurisdiction. The rules require cities to identify and regulate
discharges into waters in the state which are non-permitted and
may be contributing to the pollution of a water body. To the
extent a municipality must enact an ordinance, rule, regulatory
requirement, resolution, policy, guideline, or similar measure
to address the issue of non-permitted discharges which might
have an effect on real private property, Texas Government
Code, §2007.003(b)(4) exempts a municipality from application
of the Private Real Property Act.

COASTAL MANAGEMENT PROGRAM

The executive director has reviewed the rulemaking and found
that the rules do not govern specific actions identified in the
Coastal Management Plan subject to consistency with the
Coastal Management Program (CMP), including air pollution
emissions, on-site sewage disposal systems, underground stor-
age tanks, or other specific non-point source control related
actions expressly identified under Coastal Coordination Act Im-
plementation Rules, 31 TAC 8§505.11(b)(2), relating to Actions
and Rules Subject to the CMP. Nor does it govern or autho-
rize actions listed in Coastal Coordination Act Implementation
Rules, 31 TAC 8505.11(a)(6). Therefore, the rules are not sub-
ject to the CMP. However, the development and implementa-
tion of water pollution control and abatement plans, where ap-
propriate, will provide significant protection for coastal natural
resources and will be an integral part of the state’s coastal
non-point source pollution control program, and have been in-
cluded in the state’s submission to the National Oceanic and
Atmospheric Administration (NOAA) for purposes to meeting
the requirements of the federal Coastal Zone Management Act,
8§6217.

HEARING AND COMMENTERS

A public hearing was held on November 10, 1998 in Austin.
Oral comment was presented by Texas Cities Coalition on
Stormwater (TCCOSW). Written comments were received from
TCCOSW, the City of Fort Worth (COFW), City of Vernon
(COv), City of Pflugerville (COP), City of Cleburne (COC), City
of Dallas (COD), City of Arlington (COA), City of North Richland
Hills (CONRH), Texas Coastal Management Program (TGLO),
and the Texas Municipal League (TML).

GENERAL COMMENTS

COFW commented that the proposed rules do not take into
account the work done and the money spent by municipalities
having to comply with the National Pollutant Discharge Elimina-
tion System. COC commented that the proposed rules do not
state how these rules affect the Texas Pollutant Discharge Elim-
ination System (TPDES) and asked if designation under these
rules constitutes designation under the TPDES program and re-
quires a permit. COC also asked if a Water Pollution Control
and Abatement Plan (WPCAP) serves to comply with TPDES
requirements. COD commented that abatement programs un-
der the United States Environmental Protection Agency (EPA)
Municipal Separate Storm Sewer System (MS4) Permits re-
quired of Phase | and Phase Il cities should be acceptable
water pollution control and abatement programs and that the
commission should not duplicate efforts through the proposed
rules. COD further commented that if these rules are proposed
to be TNRCC's new storm water permit program, then the City
of Dallas would support the change. However, if this is an-
other program in addition to the present storm water permit
program, the City of Dallas opposes the proposal. COA com-
mented that Phase | NPDES permittees that have a Storm Wa-
ter Management Program in place should be exempt from the
proposed §216.22 (Applicability). COA also commented that
§216.27(b)(5) imposes more restrictive planning or a duplica-
tion of plans already in place on Phase | NPDES MS4 cities that
have storm sewer discharge permits. TCCOSW commented
that the rule should also address the relationship between the
federal stormwater permitting program for municipal separate
storm sewer systems (MS4) and the proposed rule as men-
tioned in the RIA.
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The rules implementing Texas Water Code, §26.177 do not
duplicate or otherwise affect NPDES or TPDES stormwater
permitting, nor place duplicative or unnecessary burdens on
cities. Discharges covered by the rules address non-permitted
sources of water pollution. NPDES permits, Phase | or Phase Il
Stormwater, seek to address permitted sources and therefore,
would not be duplicated by the §26.177 program. Rather, the
program seeks to address pollution not covered by a permitting
program.

TCCOSW argued that the commission should implement
§26.177 as an integral part of its ongoing Statewide Watershed
Management Approach. TCCOSW described the Statewide
Management Approach as resulting in a Watershed Action
Plan for each water quality limited waterbody in the state and
cited 40 Code of Federal Regulations (CFR) Part 130 as a
reference.

The commission disagrees with the comment that §26.177
should only be implemented as part of the Statewide Watershed
Management Approach described by TCCOSW. The Watershed
Management Approach recommended by TCCOSW is the
TMDL program prescribed by the federal Clean Water Act and
over which EPA has ultimate oversight and approval authority.
The commission believes that TMDLs are a valid approach
to §26.177 and is pursuing the development of TMDLs in
accordance with EPA directives. However, the commission
believes that relying solely upon the TMDL program for 826.177
is inconsistent with the statute, which specifically identifies a
state initiated program among a range of assessments and
studies to be used to support activities under 826.177.

TGLO commented that in order for the state’s §6217 (Coastal
Zone Act Reauthorization Amendments) coastal non-point
source pollution control program to meet federal approval, the
measures under subsection (g) of that provision ("g" measures)
must be implemented to restore and protect coastal water
quality. TGLO suggested that "g" measures should only apply
to cities in which the TNRCC identifies pollution to coastal
waters; water pollution problems would be conclusively pre-
sumed corrected once the city demonstrated that it had widely
implemented "g" measures or when a WPCAP is required, if
the program provides for widespread implementation of the "g"
measures. TGLO also commented that the reference to "the
Coastal Management Act, Chapter 6217" in §216.23(4) should
be changed to "8§6217 of the Coastal Zone Act Reauthorization
Amendments of 1990."

The commission responds that NOAA guidance provides that
a state implement "g" measures for the category of non-point
source pollution or alternatives that are as effective as the
"g" measures. NOAA also allows states to focus their non-
point source programs on areas with known non-point source
water quality problems. The state has submitted the §26.177
program as part of its urban non-point source pollution control
strategy and believes that it meets NOAA criteria as part of
an effective and focused program. For urban non-point source
problems that exist outside the scope of the §26.177 program,
the commission will rely on other statutory authorities including,
but not limited to, Texas Water Code, §26.121. The reference
raised by the commenter will be changed in the rule.

COFW commented that it was not given the opportunity to
participate in the development of the rules.

In addition to considering written and oral comments submit-
ted during the public comment period, the commission and its

staff are always willing to meet with any person or entity on a
proposed rulemaking. The Texas Municipal League, which rep-
resents municipalities and their interests, and the Texas Cities
Coalition on Stormwater, a group of 86 Texas cities that pre-
sent and address concerns related to water quality in the state,
asked to meet with staff to discuss the proposed rules. At their
request, commission staff provided these groups with versions
of the proposed rule as it was being developed. Updates on
the development of the rule were also presented to the public
at large at various regulatory forums. Commission staff pursued
rulemaking using the standard provision of working with organi-
zations and associations representing potentially impacted par-
ties.

TCCOSW requested that the commission consider an alterna-
tive version of the rule that it submitted. COV also encouraged
the alternative rule proposed by the TCCOSW over the com-
mission proposed rule.

The commission responds that the alternative version of the rule
proposed by TCCOSW has been considered and the specific
recommendations contained in the alternative version of the rule
are addressed individually in the commission’s responses to
comments on the proposed rule.

COP commented that "City" and "city’s jurisdiction" are used
interchangeably in the rules and asked whether the scope of
compliance is limited to the city limits, the city’'s ETJ, or to
regulatory jurisdiction.

The scope of applicability of Chapter 216 is limited to a city’s
corporate city limits. Compliance with a city’s plan is applicable
to the city’s ETJ as well as within its corporate limits. However,
to trigger the review, the pollution identified must be within the
city’s corporate boundaries. In accordance with §216.27(a),
the city’s efforts to alleviate the problem by submitting a water
pollution control and abatement program may involve the city’s
ETJ to the extent the city deems necessary. Section §216.27(a)
provides that if non-permitted pollution is identified within the
city’'s corporate limits and the source of the non-permitted
pollution is coming from the city’'s ETJ, the city may involve
the ETJ to the extent necessary to control the source of non-
permitted pollution that is identified within the city’s boundaries.

COC commented that the city’s costs of water quality and
compliance monitoring should be included in the fiscal note.

The commission acknowledges that some cities could incur cer-
tain monitoring costs; however, monitoring would only be re-
quired of cities that have a population of at least 10,000 and
where the commission has found water pollution attributable to
non-permitted sources and have not corrected the water pollu-
tion problem on their own since the initial notice was provided
five years earlier and must now submit a water pollution control
and abatement plan. Monitoring would only be required of those
discharges that the city deemed significant or as reasonably re-
quired by the commission which may vary from size, amount of
discharge, and type of pollutant discharged. The costs to any
one city that meets the applicability requirements will vary ac-
cording to the plan the city submits, the level and extent of the
non-permitted source pollution problem, size of the city, and the
complexity of the plan. The actual costs to any affected city can
only be determined on a site-specific basis. Staff cannot pre-
dict in advance how many cities would fall into this category of
monitoring; however, staff does not anticipate the number being
great. No changes will be made to the fiscal note.
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TML commented that a city’s actions to ensure compliance or
bring legal enforcement could have a significant impact upon
the economy, productivity, competition, jobs, or environment in
a sector of the state. TCCOSW asserts that the commission’s
conclusions that the rulemaking is not a major environmental
rule because the rule will not adversely affect the economy of
the state, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state are in error, and that the com-
mission must prepare a full RIA as part of the final rulemak-
ing. TCCOSW maintains that the rulemaking is clearly a major
environmental rule, since it's specific intent is to protect the
environment. As a result of the rule, cities may be forced to
stringently regulate land development and construction activi-
ties. This regulation will impose additional costs on develop-
ment that could be significant. The change from pollution at-
tributable to non-permitted sources to pollution not attributable
to permitted sources alters the balance of and greatly exceeds
the requirements of the statute. The commission also states
that the rule is limited to cities with populations over 10,000
that have water pollution problem attributable to non-permitted
sources, and do not have a federal stormwater permit; however,
the text of the proposed rule does not provide an exemption for
cities with federal stormwater permits.

The commission maintains that the rules do not meet the full
definition of a "major environmental rule." The requirements of
Government Code, §2001.0225, apply only to rules that meet
the definition of a "major environmental rule." This definition
contains two separate requirements that must both be met for
the definition to apply: 1) the specific intent of the rule is
to protect the environment or reduce risks to human health
from environmental exposure; and 2) the rule may adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. Although
the rule’s intent is to protect the environment, this is not a major
environmental rule because there is a reasonable expectation
that the provisions of the rule will not adversely affect in a
material way any of the sector’s identified in the definition. The
use of the word "may" indicates that whether the rule has an
effect on the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state is not a positive
determination one way or the other. Rather, the inquiry is
whether there is a reasonable expectation that the rule will
result in a material adverse effect. A material adverse effect
is one having real importance or great consequence. It is not
a foregone conclusion that a city’s actions in complying with
this rule will be of great consequence or real importance. The
mere possibility that a city’s actions could have an impact on the
economy of business or industry does not qualify this rule as a
major environmental rule. Even if this rule qualified as a major
environmental rule because it meets the definition and could be
determined to positively have a material adverse effect on the
economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state, §2001.0225 would still not apply.
This proposed rule does not exceed a standard set by federal
law, exceed an express requirement of state law, exceed a
requirement of a delegation agreement, or propose to adopt
a rule solely under the general powers of the agency. This
proposal does not exceed a standard set by federal law because
there is no federal law requiring or preempting the commission

in its adoption of this rule. This proposal does not exceed an
express requirement of state law because the rule and the water
control and abatement program contemplated under §216.27
mirrors Texas Water Code, §26.177. This proposal does not
exceed a requirement of a delegation agreement because there
is no delegation agreement applicable to this issue. And, this
proposal does not adopt a rule solely under the general powers
of the agency, e.g., Texas Water Code, 8§5.103 and 8§5.105,
but rather under a specific state law, i.e., Texas Water Code,
§26.177. In light of the foregoing, the commission maintains
that a full RIA is not required for this rule.

The adopted version of Chapter 216 now uses the phrase
"pollution attributable to non- permitted sources" in accordance
with §26.177 in order to avoid any confusion in the meaning or
interpretation of the statute.

While the text of the rule does not contain a provision that
expressly exempts cities with federal stormwater permits, the
commission believes that §26.177 is aimed at non-permitted
sources of water pollution. NPDES permits, Phase | or
Phase Il Stormwater, seek to address permitted sources. This
state program shall not overlap or duplicate federal stormwater
permitting programs to the extent that the federal program
addresses sources of pollution.

TML commented that if a city must employ compliance and legal
measures against private waste dischargers and employ land
use restrictions, the rule has the potential to create a burden on
private real property. COP commented that the rule will have
an impact on private property that will place the burden directly
on property owners or taxpayers. TCCOSW commented that
the commission’s evaluation is not limited to only burdens
directly caused by the TNRCC's action; rather, the commission
must evaluate direct and indirect burdens. Also, that because
the commission acknowledges that cities may be required to
regulate the activities of the general public, the commission is
also acknowledging that the rule may impose burdens on private
real property. Both TML and TCCOSW commented that a full
TIA is required.

This rule does not impose a burden on private real property
because private real property is not the subject of the regulation.
This rule is aimed at requiring a city with non-permitted sources
of pollution within its corporate boundaries to ameliorate the
effects of that pollution. The commission has incorporated
verbatim §26.177(b) in §216.27 of the rule. If and when non-
permitted sources of pollution are identified, the city is free
to craft any type of solution to remedy the problem within the
confines of the rule, which is a reiteration of the statute. Land
use restrictions are not mandated by the statute or the rule;
therefore, the commission disagrees with the TML comment
that the city must employ land use restrictions to achieve the
objectives of the rule.

The commission also disagrees that a full TIA is required.
Section 2007.043(b) requires the TIA to identify the burdens
imposed on private real property and the benefits to society
resulting from the proposed rule. The inquiry for the commission
in preparing a TIA is whether the action will place a burden
on private property that affects the right the property owner
had before the existence of the regulation and which is the
producing cause of a reduction of at least 25% in the market
value of the affected property. The adoption of this rule does
not place a burden on private property that restricts or limits
the owner’s right to property that would otherwise exist in the
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absence of Chapter 216. There is no existing right to conduct
activities or use private property in a manner that results in an
unauthorized discharge of waste into or adjacent to waters of
the state. A preexisting limitation on the use of all real property
in this state is found in Texas Water Code, 826.121. Section
26.121 prohibits the discharge into or adjacent to any water
in the state of sewage, municipal waste, recreational waste,
agricultural waste, or industrial waste or any other waste which
in itself or in conjunction with any other discharge or activity
causes, continues to cause, or will cause pollution of any water
of the state in the state. The commission rules in Chapter
216 do not exceed this preexisting prohibition; rather, they
articulate measures that the city may be required to take to
ensure compliance with Water Code, Chapter 26.

Many rules ultimately and indirectly burden property owners, but
they do not burden property. Land use restrictions placed on
property by a city is the decision of the city, not a mandate of
Chapter 216 and this rule is not aimed at prohibiting a landowner
from making use of his or her property.

The Private Real Property Preservation Act (the Act) specifically
exempts actions taken by a municipality with the exception set
out in §2007.003(a)(3). That is, except when a municipality
takes action that has effect in the extraterritorial jurisdiction of
the municipality that does not impose identical requirements or
restrictions in the entire extraterritorial jurisdiction, it is exempt
from the Act (Texas Government Code, §2007.003(b)). There
is also an exemption from the Act under §2007.003(b)(4) which
excludes from coverage an action of a political subdivision that
is reasonably taken to fulfill an obligation mandated by state law.
As this rule will articulate measures the city must take to fulfill
an obligation mandated by state law, the city is exempt from a
challenge under the Act.

§216.21. PURPOSE AND POLICY COMMENTS

TML commented that the proposed rule changes the language
of the statute and that this shifts the burden of proof from
the TNRCC to the city and this result was not intended
nor authorized by the statute. TML commented that the
statute places the burden on the TNRCC-that the source of
the problem be identified by TNRCC and that the TNRCC
determine that the source is not already covered by a permit.
TCCOSW also objected to the rules applicability as set out
in 8§216.21(a) and §216.22(a). The change of the language
found in the statute of the triggering finding from "water pollution
is attributable to non-permitted sources" to the proposed rule
language of "water pollution that is not attributable to permitted
sources" could, it maintains, have serious consequences for
the cities since under the proposed rule the commission could
require preparation of a program if there was water pollution of
unknown origin, unless the city could show that the pollution
was not caused by a permitted source.

The commission responds that the proposed language does
not literally nor intentionally shift the burden of proof onto cities.
However, to avoid any confusion, the rule language will track the
language contained in the statute. The commission’s intent has
always been that the executive director maintains the burden
of proof in identifying the source of the water pollution and
asserting that the source is not covered by a permit. The
executive director will use all of the commission’s water quality
related programs and their data to make the determination
related to this subchapter.

TCCOSW objected to the sentence in proposed §216.21(b)
that states that an "unauthorized discharge is a violation of
the Texas Water Code, 826.121." TCCOSW maintains that,
generally, 826.121 of the Texas Water Code prohibits the
discharge of "waste" and "pollutants”; unauthorized discharges
not containing waste or pollutants are generally not violations
of the Texas Water Code. Therefore, the sentence should be
deleted.

The commission responds that it will amend the rule to clarify
that an unauthorized discharge relates to a discharge of waste
and pollutants as it is defined in the Texas Water Code.

§216.22. APPLICABILITY COMMENTS

TCCOSW urged the commission to articulate a clear and
objective test for the applicability of these rules. To do this,
TCCOSW commented that clear and objective criteria are
needed to ensure consistency and predictability in applying the
rules. TCCOSW also suggested that the TNRCC use a test that
is based on language that has a more developed meaning, such
as language from 40 CFR Part 130, and that is consistent with
other water quality related programs such as the commission’s
Statewide Watershed Management Approach. The alternative
rule proposal by TCCOSW specifies that §26.177 would be
implemented when pollutant loadings from unpermitted sources
in a city exceed the load allocation for such sources specified
in a Watershed Action Plan for the waterbody.

The commission disagrees with the comment that specific
criteria to be used to trigger the requirements of §26.177 should
be stated in the rule. The criteria to be used to trigger the
requirements of 826.177 will depend upon the circumstances
that are present in a particular city. In individual circumstances,
the commission will rely on the definition of pollution as set forth
by the Texas Legislature. The commission will utilize available
scientific methods to identify instances of pollution and to make
determinations as to the causes and sources of pollution.

The commission also disagrees with the comment because it
presumes that the federal TMDL requirements are the sole ba-
sis for §26.177, which the commission believes to be inconsis-
tent with the statute. The commission further disagrees with
the comment as it pertains to implementing the provisions of
§26.177 based upon the development of TMDLs. The proce-
dures recommended by TCCOSW are not consistent with pro-
cedures specified in EPA guidance on TMDLs. The TCCOSW
procedures provide for §26.177 to be implemented when pollu-
tant loadings from non-permitted sources exceed allocations for
these sources specified in Watershed Action Plans. TMDL pro-
cedures specify that management programs such as 826.177
be used to achieve the load allocations established by a TMDL.
Pollutant loadings from non-permitted sources which exceed
the allocations established in a Watershed Action Plan would
be cause for amending a water pollution control and abatement
program established under 826.177 or other appropriate action.

TCCOSW objected to the language in §216.22(a) which states
that "cities meeting applicability shall be required to satisfy
applicable provisions of this subchapter upon receipt of notice
issued by the executive director...." TCCOSW commented that
this language could be interpreted to mean that municipalities
must develop and implement programs immediately after the
executive director determines applicability and long before the
commission enters an order requiring the development of a
program.
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The commission disagrees with the comment. The rule estab-
lishes the procedures to be used by the commission to deter-
mine if a city should be required to develop and implement a
water pollution control and abatement program. These proce-
dures provide an opportunity for a city to correct the problem
and a public hearing prior to requiring a city to develop and im-
plement a water pollution control and abatement program.

TCCOSW further commented that applicability should not be
triggered by the presence of sources over which a city has no
regulatory jurisdiction. COC commented that a city should not
be held responsible for pollutant loading caused for example by
agricultural runoff. TML commented that a statement be added
to the proposed rule stating that a program will not require a city
to take action which it lacks authority to take. COP commented
that the rule will place too much of a burden on cities by making
cities responsible for stormwater runoff from areas that the city
may not have control over, including agriculture.

The commission disagrees with the comment. These rules
will not impose any requirement on a municipality for which
the municipality has no statutory authority to implement or
enforce. The commission recognizes that additional language in
§216.22(a), relating to Applicability, will make the requirements
clearer.

COC commented that the definitions provided in these proposed
rules and the wording of §26.121(a)(2)(B) makes it unclear how
a WPCAP differs from a Water Pollution and Abatement Plan.

A Water Pollution and Abatement Plan relates to a plan that
a landowner must submit for review and approval prior to
the commencement of construction on the Edwards Aquifer
Recharge Zone to protect the quality of water in the aquifer.
It would not cover surface water pollution from non-permitted
sources across the state as provided by Texas Water Code,
§26.177.

§216.23. DEFINITIONS COMMENTS

TCCOSW commented that "Non-Permitted Sources" should be
defined in the rule and that the Legislature intended "non-
permitted sources” to mean "non-point sources." TCCOSW
recommended the following definition: "Non-Permitted Sources-
Sources of water pollution that are not required to obtain water
quality permits under Chapter 26 of the Texas Water Code,
including generalized discharges of waste that are not traceable
to a specific source, such as storm sewer discharges and urban
runoff from rainwater." COC commented that the definition
for "Permitted sources" should be changed to "A source that
discharges into or adjacent to waters." TCCOSW commented
that the definition suffers from a number of serious problems and
makes no sense at all. TCCOSW commented that Chapter 26
of the Water Code generally regulates the discharge of "waste"
or "pollutants” not the discharge of "pollution." TCCOSW further
commented that the definition does not make clear whether
sources that are required to have permits, but do not, are
considered "permitted sources."

The commission disagrees with the comments. Chapter 26 of
the Texas Water Code, and specifically, §26.121, may relate to
either a point or non-point source of water pollution. Therefore,
a non-point source other than agricultural and silvacultural
activities managed by the State Soil and Water Conservation
Board may be required to obtain a permit under Chapter 26 of
the Water Code. The commission responds that non-permitted
source means a source for which there is no permit and

over which a the city has jurisdiction to control. To reflect
this, the commission has added a definition for non-permitted
sources which explicitly states that the definition does not
include discharges authorized by an NPDES or TPDES permit
for municipal stormwater discharges but does include non-point
sources of pollution, as those sources are defined in Chapter
220 of this title (relating to Regional Assessments of Water
Quality), the federal Clean Water Act, and the Coastal Zone Act
Reauthorization Amendments of 1990. These same references
have been deleted from the definition of "Pollution" to avoid
redundancy.

COC commented that the definition of "Pollution" should spell
out whether the effects of agricultural runoff from farm fields,
pastures, and other agricultural practices are to be included in
this rule. TCCOSW objected to the definition and stated that
although the definition tracks the Texas Water Code definition,
the definition should either be deleted or refined for purposes
of this rule. TCCOSW stated that the determination of whether
water pollution exists should be made in reference to the surface
water quality standards, which require a minimum amount of
robustness in the assessment of water quality data in order to
define pollution. TCCOSW recommended that if the TNRCC is
to define "pollution" in the rules they should use the following:
"Pollution: an excursion or numeric surface water quality criteria
as established in Chapter 307 of this title (relating to Water
Surface Quality Standards)."

The commission disagrees with the comments. Texas Water
Code, §26.001 defines the terms used in Chapter 26 of the
Code, including the term "Pollution” as it used in Texas Water
Code, 826.177. For this reason, the rule tracks the statutory
language.

COFW, COC, and COA commented that the definition of
"Significant waste discharge” is too vague and broad. COFW
also commented that the broadness of the definition could
include an enforcement audit by the commission. COFW and
COA also commented that prioritization criteria need to be
established for determining what discharges are considered
significant. COC also commented that the definition would
make it difficult for a city to develop a method for identifying
all of the significant waste discharges within a city. TCCOSW
also objected to the definition because it is too vague. The
term controls the scope of most of the substantive requirements
imposed on cities, but yet provides no objectives test so that
cities will know whether they are in compliance. Defining
the term as in the proposed rule could extend the term
to such things as runoff from residential yards and parking
lots making identifying, monitoring, sampling, and controlling
such a broad array of discharges unduly burdensome. The
TCCOSW believes that the Legislature did not intend to include
generalized discharges of waste, and so suggested that the
term be limited to point sources that have been specifically
identified as significant by a Watershed Action Plan.

The commission has reviewed the statutory language with
attention being given to the comments on "Significant waste
discharge." Although the term is not specifically defined in the
statute, the commission has determined that the intent of the
statute was to have this section relate to point sources, and
that the inventory and monitoring required by the statute should
relate to point source waste discharges that have or could have
a significant impact in the quality or amount of total discharge
into a receiving water. The definition has been changed, and
the suggested definition provided by the TCCOSW has been
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used. The definition for "Significant waste discharge" will read:
"Significant waste discharge-Point source discharges of waste
or pollutants to a receiving water that have been identified to
cause pollution without regard to whether or not the discharges
are authorized by the commission."

TCCOSW objected to the definition of "water pollution control
and abatement programs,” since it does not track the statutory
language describing a water pollution control and abatement
program. The definition goes beyond the requirements of the
statute and requires cities to "prevent or correct water pollution
problems." The scope of the required program is adequately
described in proposed 216.27. The definition should be deleted.

The commission agrees with the comment and has deleted the
definition of "Water pollution control and abatement program"
from the final rule.

§216.24. WATER QUALITY ASSESSMENTS AND STUDIES
COMMENTS

COFW and COA commented that atmospheric deposition of
pollutants needs to be evaluated before cities are required to
develop specific constituent programs, that it is important that
the complexities of non-point water pollution are addressed in
the rule, and that cities have the problems accurately defined
prior to investing large amounts of time and money to solve
problems. COA commented that water quality assessments
and studies should produce accurate and sufficient data that
will justify requiring a city to implement a WPCAP.

The commission agrees with the comments. The commission
will utilize available scientific information, such as that cited in
the comments, to identify instances of pollution and to make
determinations as to the causes and sources of pollution.

CONRH commented that the rules do not adequately describe
the conditions that would trigger a city to implement a WPCAP.

The commission disagrees with the comment. The conditions
which could require a city to develop and implement a water
pollution control and abatement program depend on the circum-
stances that are present in the city. The commission will rely
on the definition of pollution as set forth by the Texas Legisla-
ture. The commission will utilize available scientific methods to
identify instances of pollution and to make determinations as to
the causes and sources of pollution.

TCCOSW objected to 8216.24 because the proposed rule fails
to appropriately limit the studies that can be used to trigger the
WPCAP requirement. TCCOSW believes that only high quality,
peer-reviewed, quantitative studies that focus a link between
urban non-point source runoff and instream pollution such as a
load allocation performed under 40 CFR 8§130.7 should be used
to trigger the requirement. The rule should clearly point out that
the studies must be quality assured and must link observed
water quality impairment to non-permitted sources within a city.
TCCOSW recommended that the TNRCC only use studies that
serve as the basis for Watershed Action Plans, or other studies
that establish TMDLs as the basis for triggering applicability.

The commission disagrees with the comment in part. The
rule identifies specific commission programs and certain criteria
that will be used by the executive director as the basis for
requiring cities to develop and implement water pollution control
and abatement programs. The commission believes that using
TMDLs as the sole basis for §26.177 is inconsistent with

the statute. The commission agrees that high-quality, quality
assured studies should be used as the basis for §26.177.

The alternative rule proposed by TCCOSW recommended
deleting provisions for including assessments and studies per-
formed under the commission’s State Water Quality Inventory,
State Nonpoint Source Assessment, and TMDL programs to be
used by the executive director to identify water pollution that is
attributable to non-permitted sources in a city.

The commission disagrees with the comment. The programs
omitted by the TCCOSW provide valuable information to support
decisions by the executive director pertaining to 26.177.The
TMDL program in particular has as its objective the generation
of information on pollutant sources necessary to identify water
pollution that is attributable to non-permitted sources in a city.

§216.25. NOTICE COMMENTS

TCCOSW commented that the heading of 8216.25 should
be changed from "Notice" to "Notice of Initial Determination”;
such a heading would better describe the executive director’s
action. The TCCOSW also objected to §216.25(a)(4), which
limits to five years the time period in which a city has to
correct the problem. TCCOSW believes that the executive
director’s discretion to allow for a longer period of time should
not be limited by regulation, and that voluntarily implemented
programs will far surpass any requirement forced on cities by
the commission. The TCCOSW recommended that a minimum
time frame of at least five years be established by the rule.

The commission agrees with the comment, in part, and will
change the heading as suggested to better describe the ex-
ecutive director’s action of the notice. However, the executive
director maintains that the five-year time period in which a city
has to correct the problem on its own was established to be con-
sistent with the commission’s five-year basin cycle approach to
water quality management that includes permitting, monitoring,
and studying of water quality in water basins across the state
provided under Texas Water Code, §26.0285, relating to Expira-
tion of Permits Within Same Watershed, as well as a reasonable
amount of time for any affected city to address non-permitted
sources of pollution. The five-year basin cycle has been ac-
cepted by permittees in river basins as the method for best us-
ing the commission’s resources for gathering information and
data for processing permits in specific river basins. This cycle
will also allow the commission to gather further information for
determining whether the problems continue to exist or whether
the city’s actions have improved the situation. The executive di-
rector does recognize that certain case-by-case conditions may
exist that my require an extension of time such as city’s actions
that are producing an improvement in water quality or the devel-
opment of a TMDL in the water segment. In order to provide for
this flexibility and clarify its intent, the commission has changed
the wording in the second sentence of §216.25(a)(4) to read:
The executive director may "extend" this time period when new
or additional information or circumstances warrant such an "ex-
tension."

COC commented that additional water quality assessments to
determine that a WPCAP is needed should fall on the state.

The additional water quality assessments and studies noted
in §216.25(a)(3) are voluntary and performed by the impacted
party at its own discretion. These studies—as long as they
meet the executive director's approved quality assurance re-
quirements that are common for all commission water quality
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studies—can be used by a city to demonstrate its position that
a water pollution control and abatement program is not needed
for the city. The executive director may undertake additional
studies on its own as authorized by §216.25(a)(3). The com-
mission has made no change in response to this comment.

§216.26. PUBLIC MEETING HELD BY THE COMMISSION
COMMENTS

TCCOSW commented that the heading of 8216.26 should
be changed from "Public Meeting Held by Commission" to
"Final Determination of Applicability.” TCCOSW also objected
to 8§216.26(a) because the commission should require the
executive director to only use studies conducted after the city
has taken steps to correct the water quality problem

The commission agrees that the heading of §216.26 should
be changed to "Final Determination of Applicability." Regarding
the comment that the commission should require the executive
director to only use studies conducted after the city has taken
steps to correct the water quality problem, the commission
believes that the rule accommodates this concern. Section
216.26(a) provides that the determination that a city still meets
the criteria in 8216.22(a) will be based on studies performed
subsequent to the initial studies undertaken and from which
the initial notice of pollution was generated. Logically, the
commission would use subsequent studies to ensure that any
efforts made by the city to ameliorate the problem would be
evident. Moreover, the executive director will consider any
measures taken by the city, but that may not be readily apparent
or revealed in the subsequent studies performed. This will likely
require a case-by-case analysis of a city’s effort under the rule,
but the commission believes the rules allow for this.

The alternative rule proposed by TCCOSW specifies consider-
ations to be used by the executive director in determining if a
city meets the criteria for developing and implementing a water
pollution control and abatement program.

The commission disagrees with the comment. Considerations
to be used by the executive director in determining if a city
meets the criteria for developing and implementing a water
pollution control and abatement program will depend upon the
circumstances that are present in a particular city. In individual
circumstances, the commission will rely on the definition of
pollution as set forth by the Texas Legislature. The commission
will utilize available scientific methods to identify instances of
pollution and to make determinations as to the causes and
sources of pollution.

TCCOSW suggested that the TNRCC consider its version of
proposed 8216.26 as an alternative to the rule proposed by the
commission. Under the TCCOSW version, §216.26(a) would
require the commission to give consideration to improvements
that have resulted and that will result from the full implemen-
tation of the steps taken by the city after the initial determina-
tion of applicability to correct the problem; §216.26(d) would
require that the executive director bear the burden of demon-
strating that the city meets the criteria set forth in §216.22(a);
and §216.26(f) would require the commission to enter an order
specifying the pollutants and non-permitted sources of concern
and the deadline for the submission of a Water Pollution Control
and Abatement Program.

The commission agrees with the commenter in part and has
changed the adopted version to reflect: that the commission
will consider any improvements that have resulted or will result

from allowing full implementation of steps taken by the city in
its efforts to correct the problem; that the executive director
shall bear the burden of demonstrating that the city meets the
criteria set forth in §216.22(a); and that any order issued by
the commission pursuant to §216.26 shall be specific as to
the pollutants and non-permitted sources of concern and the
deadline for the submission of a water pollution control and
abatement program.

TCCOSW and COC commented that §216.26(d), which re-
quires the city to publish notice of the TNRCC's public meeting,
should be changed to require the commission to prepare and
publish the notice. Also, that commission rules in 30 TAC §39.5
and §39.7 should not apply because the city is not an applicant
in this situation.

The commission agrees that the TNRCC should bear the
responsibility of publishing notice of the public meeting and has
changed the rule to reflect that the notice will be published in
the Texas Register. The reference to 839.5 and §39.7 has also
been removed because the city is not an applicant in these
proceedings.

TML urged the commission to change the wording of the rule
to reflect that a public hearing shall be held and states that
the commission has unilateral authority to refer the question
of whether a water pollution control and abatement program
should be required to SOAH, but does not grant authority to
a city to contest the factual basis for the executive director's
determination. TML also stated that the Texas Administrative
Procedure Act (APA) requires that the city be given the oppor-
tunity to have this matter adjudicated by SOAH and that failure
to conduct a contested case hearing would result in inadequate
administrative record for any judicial review.

TCCOSW expressed the same concerns as the TML and
believes that Texas law demands that cities be given an
opportunity for a hearing because the rights of a city are
being determined by an administrative agency based on specific
factual determinations. TCCOSW echoed TML’s concern
regarding the lack of an administrative record available for
judicial review.

CONRH is concerned that the city is deprived of an opportunity
to request a contested case hearing.

Section 26.177, on its face, does not provide any guidance as
to whether the public hearing mentioned is a contested case
hearing. However, after reviewing the comments submitted by
TML, TCCOSW, and CONRH, the commission believes that the
use of the term "public meeting" in the rule is imprecise. The
commission believes that the intent of the statute is to provide
the city with the opportunity to appear before the commission at
a commission agenda and have this matter considered by the
commissioners of the TNRCC. To that end, the commission has
changed the adopted version to reflect that the commission can,
at a regularly scheduled meeting, upon its own motion or at the
request of a party, conduct a contested proceeding and consider
evidence and hear oral argument of the parties or refer the issue
to SOAH for a contested case hearing conducted pursuant to
the APA. The need for and the extent of information taken into
consideration by the commissioners will be determined on a
case-by-case basis by the Office of General Counsel.

All final decisions of the commissioners are appealable to
District Court under Texas Water Code, 85.351, but §5.351
does not restrict these appeals to SOAH proceedings. There
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is not always an administrative record stemming from a SOAH
proceeding to accompany the appeal. This does not preclude
an adequate record from being developed such that meaningful
judicial review would be impossible.

TCCOSW objected to the provision of proposed §216.27(b) that
states "or as may be reasonably required by the commission."
This does not provide sufficient notice of what these additional
requirements may be. TCCOSW further commented that
reasonable requirements should be part of the rule.

The commission disagrees with the comment. The language in
the rule is consistent with the statutory language. The require-
ments of a water pollution control and abatement program in
a particular city will depend on the circumstances that are pre-
sent in that city and what is necessary to address non-permitted
sources of pollution. The statute imposes a test of "reason-
ableness" on the actions of the commission. Accordingly, the
requirements specified by the commission will have to be "rea-
sonably" related to the services and functions specified in the
statute to be included in a water pollution control and abatement
program for a city.

COFW commented that each city should be primarily responsi-
ble for determining which dischargers are placed in the inven-
tory, and that the responsibility needs to be spelled out in the
regulations. COA commented that cities should be primarily re-
sponsible for determining the inventory. COC commented that
cities should not be required to take over the responsibilities of
the state with regard to state or federally issued discharge per-
mits or programs as would be required by this section requiring
the development of an inventory.

The commission disagrees with the comment. The language in
the rule is consistent with the statutory language in giving both
the city and the commission a role in the development of the
inventory of significant waste dischargers.

COFW and COA commented that each city should be primarily
responsible for determining which dischargers are to be mon-
itored. COA further commented that cities should also be pri-
marily responsible for determining the nature and frequency of
the monitoring. COC commented that the rule should specify
how often and how monitoring should be done and what types
of parameters should be monitored.

The commission disagrees with the comment. The language
in the rule is consistent with the statutory language in giving
both the city and the commission a role in determining which
dischargers are to be monitored. The frequency of monitoring
and the parameters to be monitored by a city implementing a
water pollution control and abatement program will depend on
the nature of the discharge. The magnitude of the discharge
and the variability of the discharge will be considered in
determining the frequency of the monitoring. Flow rates and
constituent concentrations in the discharge will be considered
in determining the types of parameters to be monitored.

COP argued that the requirement of cities to monitor sites "with-
out regard to whether or not the discharges were authorized by
the commission" will put the cities in a position to deal with dis-
chargers that the commission has authorized, creating a double
jeopardy situation for dischargers. COP continues that the rule
ignores the issue of inadvertent or illegal wastewater discharg-
ers. COP requested that the rules either exempt wastewater
discharges from monitoring and sampling and from anything
associated with a water pollution abatement plan or for the com-

mission to clearly state its intent to mirror the EPA position and
let the cities provide water quality protection from wastewater
treatment plants that do not meet the requirements of their dis-
charge permits.

The commission disagrees with the comment. The language
in the rule is consistent with the statutory language in requir-
ing cities implementing water pollution control and abatement
programs to monitor significant waste discharges within their
jurisdiction.

COC commented that the commission should take the respon-
sibility for determining permit requirements and coverage. COC
continued that the rule does not specify what types of tests must
be done. COA commented that cities should have authority to
classify dischargers and to define "periodic" inspections for each
class.

The commission disagrees with the comment. The language
in the rule is consistent with the statutory language in giving
both the commission and cities implementing water pollution
control and abatement programs a role in determining the
sampling, inspecting, and testing requirements for significant
waste discharges within the jurisdiction of the affected city.

TCCOSW objected to provisions in §216.27(b)(4) which exceed
the requirements set out in the statute requiring cities to
cooperate with the commission in developing procedures to
obtain compliance.

The commission agrees with the comment. Section
216.27(b)(4) has been modified to be more consistent
with the language in the statute.

TCCOSW commented that clarification is needed on how much
cooperation will be achieved.

The commission disagrees with the comment. The cooperation
needed to obtain compliance by significant waste discharges
will depend on the circumstances that are present in a particular
city. The commission and affected cities will cooperate to the
extent necessary to obtain compliance by the discharger using
available scientific and administrative procedures.

TCCOSW believes that "cooperation” referenced in Texas Water
Code, §26.177 is a reference to §26.175 (Cooperative Agree-
ments) and to §26.0136 (Water Quality Management).

The commission disagrees with the comment. The commission
believes that the reference to "cooperation" in 826.177 refers
to the provisions in a water pollution control and abatement
program for a city.

TCCOSW believes that the primary responsibility for investigat-
ing and obtaining compliance rests with the commission and
not the city. COC commented that enforcement should remain
the responsibility of the state.

The commission disagrees with the comment. The language
in the rule is consistent with the statutory language in giving
both the commission and cities implementing water pollution
control and abatement programs a role in obtaining compliance
for significant waste discharges.

COC commented that "reasonable and realistic plans" are too
vague and that an approved method for developing plans with
the commission is desirable.

The commission disagrees with the comment. Methods for
developing plans to control and abate pollution from generalized
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discharges in a city will depend on the circumstances that
are present in that city and that are necessary to abate non-
permitted sources in accordance with 826.177. Cities should
consider available scientific and engineering methods in the
development of these plans. Cities would be expected to utilize
available technical literature and relevant regulatory guidance
in the development of these plans.

TCCOSW objected to §216.27(b)(6), which states that the
TNRCC may impose "other requirements as may be prescribed
by commission rule," as this is the rule in which TNRCC should
be imposing requirements. COA commented that the powers
of commission are not defined.

Section 216.27(b)(6) tracks the language of the statute with the
exception of the added words "to effectuate the purposes of the
subchapter." The commission interprets the statutory language
to be a general provision clause which acknowledges that there
are other commission rules which may overlap or at some
point affect persons complying with Chapter 216. For example,
§216.26(d) of the proposed rule mentioned commission rules
in §39.5 and 839.7. While the reference to those sections has
been removed from §216.26(d), it illustrates that there may be
other commission rules that are applicable to persons which
may not be identified here.

COFW, COC, and COA asked why a WPCAP had to be signed
and sealed by a registered professional engineer. COC asked
how an engineer could certify that the plan is designed to
abate and prevent water pollution. COC further commented
that the requirement of having an engineer seal the program
implied that cities will have to develop structural controls to
storm water pollution prevention or abatement, and that unless
structural controls are needed, an engineer's expertise may
not be needed to develop a program. TCCOSW objected to
the requirement that a registered professional engineer certify
a city’s program and recommended that this requirement be
deleted from the rules or at least changed to a certification
that the rules have been developed in accordance with the
applicable rules. COC commented that the commission should
provide a method to review the program with the city to confirm
that the program is sufficient. COC continued that §216.27(b)(5)
leaves too much room for interpretation by individual regulator
and commented that a review and approval of a city program
should be performed by the commission. COC also commented
that a process for reviewing proposed "reasonable and realistic
plans" plans for controlling generalized discharges with the
commission would be desirable. TCCOSW commented that the
heading for §216.8 should be changed from "Submittal of Water
Pollution Control and Abatement Programs" to "Review and
Approval of Water Pollution Control and Abatement Programs."
TCCOSW objected to 8216.28 because the rule does not
provide for a review and approval process as required by
§26.177(c). TCCOSW recommended a procedure similar to the
review and approval of permit applications that addresses what
happens if the executive director determines that a program
is deficient and the city’s recourse if it disagrees with the
executive director’'s determination. TCCOSW continued that
§216.8 should have the standards by which the executive
director will judge a program.

The commission responds that a seal is required in order to
accommodate the need to expedite the review and approval of
the plans with limited agency resources and ensure that the
plan is designed to meet applicable performance standards.
The seal also ensures that the plan has been reviewed at a

proper level of expertise, and that such expertise is evidenced
by the state’s licensing board. The rule has been clarified that
the seal is applicable to only those engineering designs to abate
water pollution. Cities that have professional engineering staff
design their plans may indicate this and avoid hiring outside
consultants.

§216.29. AMENDMENT PROCEDURES FOR WATER POLLU-
TION CONTROL AND ABATEMENT COMMENTS

TCCOSW objected to the amendment procedures. It further
commented that cities should be given flexibility to change
programs quickly and efficiently and that rules should spell out
the procedure that the executive director must use to force
a city to amend it's program. TCCOSW suggested that an
amendment procedure similar to TNRCC’s current procedure
for a TNRCC initiated amendment to a water quality permit be
developed for the rules.

The commission agrees that a city must be allowed flexibility
in amending its program so that changing pollution problems
and local budgetary constraints can be accommodated. The
commission’s proposed rule allows a city to amend its water
pollution control and abatement program at any time by submit-
ting an amended program to the executive director.

However, the commission also believes that the proposed rule
is correct in stating that the executive director may require a
city to amend its water pollution control and abatement plan if it
is not adequately addressing non-permitted sources of pollution
within the scope of the program. An order to amend would likely
be the result of a petition filed by the executive director based
on new or additional information or circumstances warranting
an amendment. The rule has been changed to accommodate
some TCCOSW'’s suggestions and to clarify the amendment
procedures.

§216.30. APPEALS COMMENTS

Upon staff review of the proposed rule, the appeal provisions
have been clarified to better identify who can appeal a city’s
action. The adopted version of §216.30 clarifies that persons
affected by any ruling, order, decision, program, resolution, or
other act of a city are those persons outside the corporate limits
but limited to the extraterritorial jurisdiction of a city.

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code, §5.103
and 826.011, which provide the commission with the authority
to adopt rules necessary to carry out its powers and duties
under the provisions of the Texas Water Code, and under
§26.177, which provides the commission with the authority to
establish rules providing the criteria for the establishment of
water pollution control and abatement programs and the review
and approval of those programs.

§216.21. Purpose and Policy.

(@) The purpose of this subchapter is to establish procedures
and measures in accordance with Texas Water Code, §26.177(a) to
address water pollution that is attributable to non-permitted sources
in cities that have a population of 10,000 or more persons.

(b) An unauthorized discharge is a violation of Texas Water
Code, §26.121. An unauthorized discharge relates to a discharge of
waste and pollutants as it is defined in the Texas Water Code. Nothing
in this subchapter is intended to limit or prevent the commission
from abating or preventing the pollution of water in the state through
permits, orders, or other enforcement actions authorized under the

24 TexReg 1632 March 5, 1999 Texas Register



Texas Water Code, Chapter 26, or other applicable state or federal (1) State water quality inventory. The state program
law. which assesses the quality of surface and ground waters resulting in a
§216.22. Applicabiliy. report describing the status of water quality in the state in accordance

: . . . . with the Federal Clean Water Act, 8305(b).
(@) This rule applies to any city with a population of at
least 10,000 persons, based on the most recent federal decennial (2) Cleanrivers program. Watershed water quality assess-
census, and in which a water quality assessment report requirgients conducted in accordance with Texas Water Code, 826.0135.
by Texas Water Code, §26.0135 or other commission assessment

- ; - - 3) State nonpoint source assessment. The state program
or study, as described in 8216.24 of this title (relating to Water ) P brog

. P ; . ; = standards or the goals and requirements of the federal Clean Water
meeting applicability shall be required to satisfy applicable provisionsy et without additional controls for nonpoint sources of pollution.
of this subchapter upon receipt of notice issued by the executive

director pursuant to §216.25 of this title (relating to Notice of Initial (4) Total maximum daily load. Pursuant to Clean Water
Determination). Act, 8303(d), states are required to develop total maximum daily loads
. . for waters within the state for which the effluent limitations required
(b) A city whose population falls below 10,000, based on theby the Clean Water Act, §301(b)(1)(A) and (B) are not stringent

most recent federal decennial census, will no longer have a duty t@,,gh to implement any water quality standard applicable to such
satisfy the applicable provisions of this subchapter upon the executive,oiars.

director’s receipt from the city of the most recent federal decennial _ _ _ _

census indicating that the population has fallen below 10,000. (5) Other. Special studies, pilot projects, reports, or
other quality assured assessments of water quality in the state
. : ) ; repared, approved, or accepted by the executive director that identify
mitted under_thls subchapter is not a Water Pollution and Abateme on-permitted sources of water pollution within cities, including
Plan as provided by Texas Water Code, §26.121(a)(2)(B)- information used by the executive director for the purpose of updating
§216.23. Definitions. the state’s list of impaired waters prepared in accordance with the
Terms defined in Chapter 3 of this title (relating to Definitions) will federal Clean Water Act, §303(d).

have the same meaning when used in this subchapter unless tl§e16.25. Notice of Initial Determination.
definition is specifically modified in this section.

(c) A Water Pollution Control and Abatement Program sub-

) o ) . If it is determined by the executive director that a city has met the
_ (1) City-A municipality or city existing, created, or (jieria set forth in §216.22(a) of this title (relating to Applicability)
organized under the general, home rule, or special laws of this statgy the executive director is requiring the city to amend an existing

(2) Extra territorial jurisdiction-An area outside the cor- Water pollution control and abatement program, the executive director
porate limits of a municipality as defined in Local Government Code shall notify the city. This notice shall specify the following:
§42.021. (1) the basis for the executive director’s determination;

(3) Non-permitted sources—Sources of water pollution that (A) that the city meets the criteria set forth in
are not authorized to discharge pollution into or adjacent to water§216_22(a) of this title: or
in the state by a valid permit, general permit, or rule pursuant to ’

Texas Water Code, Chapter 26, the federal Clean Water Act, or (B) that the city’s existing Water Pollution Control and
other applicable state or federal law. This definition includes, butAbatement Program should be amended;
is not limited to, non-point sources of pollution as those sources are (2) that the executive director may undertake additional

defined and identified pursuant to Chapter 220 of this title (relating,aier quality assessments and studies in the impacted area as set out

to Regional Assessments of Water Quality), the federal Clean Wat§, §216.24 of this title (relating to Water Quality Assessments and
Act, the Coastal Zone Act Reauthorization Amendments of 1990gygjes):

86217, and other applicable state and federal statutes, regulations,

policies, and guidance. This definition does not include discharges (3) that the city may undertake additional water quality
authorized by an NPDES or TPDES permit for municipal stormwaterdssessments and studies in the impacted area within its jurisdiction
discharges. which comply with quality assurance requirements of the executive

. . . director; and
(4) Pollution—-The alteration of the physical, thermal,

chemical, or biological quality of, or the contamination of any water (4) the time period (not to exceed five years) within which
in the state that renders the water harmful, detrimental, or injurioughe city may try to correct the problem. The executive director
to humans, animal life, vegetation, or property, or to public health,nay extend this time period when new or additional information or
safety or welfare, or impairs the usefulness or the public enjoymengircumstances warrant such an extension.

of the water for any lawful or reasonable purpose. §216.26. Final Determination of Applicability.

(5) Significant waste discharge—Point source discharges of (@) After
waste or pollutants to receiving water that have been identified t%216
cause pollution without regard to whether or not the discharges arg ’
authorized by the commission.

expiration of the time period specified in
25(a)(4) of this title (relating to Notice of Initial Determina-
on) , the executive director shall determine whether a city still
meets the criteria set forth in 8216.22(a) of this title (relating to
§216.24. Water Quality Assessments and Studies. Applicability) based on water quality assessments and studies set out
Water quality assessments and studies that may be used by tHe 8216.24 of this title (relating to Water Quality Assessments and
executive director to identify water pollution that is attributable to Studies) performed subsequent to the initial determination, taking
non-permitted sources shall consist of one or more of the followinginto consideration any measures taken and improvements that have
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resulted or that will result from allowing full implementation of the within 20 days after the date the city or the city’s attorney of record
city’s efforts to correct the problem. is notified of the commission’s final decision or order under this

(b) If the executive director determines that a city continuesSUbChapter'

to meet the criteria set forth in 8216.22(a) of this title, the executive§216.27. Water Pollution Control and Abatement Programs.

director at a regularly sch_eduled me_eting held py the commiss_ion (a) The Water Pollution Control and Abatement Program of
shall recommend that the city be required to submit a Water Pollution, city shall encompass the area within a city’s municipal boundaries
Control and Abatement Program or, when appropriate, amend agnq "subject to Texas Water Code, §26.179 (relating to Designation
existing Water Pollution Control and Abatement Program. of Water Quality Protection Zones in Certain Areas), may include

(c) Consideration at a regularly scheduled meeting of theareas within its extra-territorial jurisdiction which in the judgment of
commission shall not be required if the executive director and théhe city should be included to enable the city to achieve its objectives
city agree that the city will develop and implement a Water Pollutionfor the area within its territorial jurisdiction.

Control and Abatement Program, or amend an existing Program. (b) The city shall include in the Program the services

In lieu of a public meeting, the city, based on an agreement withy g fynctions which, in the judgment of the city or as may be
the executive director, may request that the commission issue &asonably required by the commission, will provide effective water
agreed order to submit a Program as described in §216.27 of thisy|ytion control and abatement for the city to address water pollution

title (relating to Water Pollution Control and Abatement Programs)qrihytable to non-permitted sources, including the following services
or an amendment to an existing Program as described in 8216.29, 4 fnctions:

of this title (relating to Amendment Procedures for Water Pollution ] )
Control and Abatement Programs). (1) the development and maintenance of an inventory of

. . all significant waste discharges into or adjacent to the water within

_ (d) The burden of demonstrating that the city meets theyhq city and, where the city so elects, within the extraterritorial

criteria set forth in §216.22(a) of this title shall rest on the exec“t'vejurisdiction of the city, without regard to whether or not the discharges
director. are authorized by the commission;

(e) The executive director shall cause notice of the regularly (2) the regular monitoring of all significant waste dis-

scheduled meeting to be published in fhexas Registemforming  cparges included in the inventory prepared pursuant to paragraph (1)
the public of the meeting and that the public has 30 days prior to they this subsection:

regularly scheduled commission meeting to provide written comment ) ) )
to the commission on whether the city should be required to develop =~ (3) the collecting of samples and the conducting of peri-
and implement a Water Pollution Control and Abatement Program ofdic inspections and tests of the waste discharges being monitored to

amend an existing Water Pollution Control and Abatement Progranrdetermine whether the discharges are being conducted in compliance
with this chapter and any applicable permits, orders, or rules of the

() In considering the matter at the regularly scheduledommission, and whether they should be covered by a permit from
meeting, the commission may: the commission:;

(1) upon its own motion or upon the request of a party, (4) in cooperation with the commission, a procedure for
conduct a contested case proceeding and consider evidence and hSBfaining compliance by the waste dischargers being monitored,

oral argument of the_ parties, or refer the matter to SOAH for 8including where necessary the use of legal enforcement proceedings;
contested case hearing conducted pursuant to the Administrative

Procedure Act (APA) to determine whether the city continuestomeet ~ (5) the development and execution of reasonable and
the criteria set forth in §216.22(a) of this title; realistic plans for controlling and abating pollution or potential
pollution resulting from generalized discharges of waste which are

(2) ~determine that the city is not required to submit a ot traceable to a specific source, such as storm sewer discharges and
Water Pollution Control and Abatement Program; urban runoff from rainwater; and

(3) determine that the city continues to meet the criteria (6) any additional services, functions, or other require-

set forth in 8216.22(a) of this title and approve the executive director's,ants as may be prescribed by commission rule to effectuate the
recommendation that the city be required to develop, or Wher?urposes of this subchapter.
§

appropriate amend, and implement a Water Pollution Control an
216.28. Submittal of Water Pollution Control and Abatement Pro-

Abatement Program; or
. . grams.
4) issue any other order the commission deems appropri- . .
ate. @ y pprop A Water Pollution Control and Abatement Program shall be submitted

to the executive director of the commission in accordance with

(9) Should the commission determine under subsection (f)(3the order issued pursuant to §216.26 of this title (relating to

of this section that a Water Pollution Control and Abatement Progranfinal Determination of Applicability). Those elements requiring
is required, the commission order shall specify the pollutants and norengineering design in the Water Pollution Control and Abatement
permitted sources of concern and the deadline for the submission @frogram for the city shall be signed and sealed by a professional
a Water Pollution Control and Abatement Program. engineer licensed in the State of Texas who shall certify that the city’s

(h) The regularly scheduled meeting held by the commissionfrogram is d_esigned to abate and prevent water pollution attributable
pursuant to this section shall satisfy the requirement of the publi¢® Non-permitted sources located within the city.
hearing mandated by Texas Water Code, §26.177. §216.29. Amendment Procedures for Water Pollution Control and
(i) A commission order issued pursuant to subsection (f) ofAbatement Programs.
this section is a final and appealable order under Texas Water Code, (@ A city may amend the Water Pollution Control and

8§5.351. As a prerequisite to appeal, a motion for rehearing undefAbatement Program for that city at any time by submitting an
§80.271 of this title (relating to Motion for Rehearing) must be filed amended Water Pollution Control and Abatement Program to the
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executive director of the commission. Those elements requiringhanges to the proposed text as published in the January 15,
engineering design in the amended Water Pollution Control and999, issue of the Texas Register (24 TexReg 296). The text
Abatement Program for the city shall be signed and sealed by aill not be republished.

professional engineer licensed in the State of Texas who shall certi

that the city’s Program is designed to abate and prevent watgt
pollution attributable to non-permitted sources located within the city.

he new rule is being adopted pursuant to a mandate set

orth in Texas Government Code, §2155.076 that each state

agency develop and adopt protest procedures for resolving
(b) The commission, upon its own motion or in response tovendor protest relating to purchasing issues.

a petition filed by the executive director, may require a city to amen . : . .

a Water Pollution Control and Abatement Program for that city Wheﬂr\lljtljecomments were received regarding adoption of this new

new or additional information or circumstances warrant such changes™

to effectuate the purposes of this subchapter. The new section adopted under Texas Government Code,

§2155.076, which requires each state agency to develop and

adopt protest procedures for resolving vendor protests relating

to purchasing issues.

(c) The provisions for notice of initial determination under
§216.25 of this title (relating to Notice of Initial Determination) and
final determination of applicability under §216.26 of this title (relating
to Final Determination of Applicability) shall apply to an amendment This agency hereby certifies that the adoption has been re-
of a Water Pollution Control and Abatement Program. viewed by legal counsel and found to be a valid exercise of the

§216.30. Appeals agency'’s legal authority.

Pursuant to Texas Water Code, §26.177(d), any person affectddled with the Office of the Secretary of State on February 16,
by any ruling, order, decision, ordinance, program, resolution, orl999.

other act of a city relating to water pollution control and abatementtrp-9900961

outside the corporate limits, within the extraterritorial jurisdiction of | 5y R soward

such city adopted pursuant to this subchapter or any other statutogy,. ¢ cierk

authorization may appeal such action to the commission or distric&eneral Land Office

court. An appeal must be filed with the commission’s chief clerk )

within 60 days of the enactment of the ruling, order, decision,Effective date: March 8, 1999
ordinance, program, resolution, or act of the city. The issue on appedlroposal publication date: January 15, 1999

is whether the action or program is invalid, arbitrary, unreasonablefor further information, please call: (512) 305-9129

inefficient, or ineffective in its attempt to control water quality, and the . . .

commission’s order on the appeal will be based on whether the city’s

actions or programs meet these criteria. The commission or districl ITLE 37. PUBLIC SAFETY AND COR-
court may overturn or modify the action of the city. If an appeal is RECTIONS

taken from a commission ruling, the commission ruling shall be in

effect for all purposes until final disposition is made by a court of Part I.
competent jurisdiction so as not to delay any permit approvals.

Texas Department of Public Safety
Chapter 7.

Subchapter A. Emergency Management Program
Requirements
37 TAC §7.2, §7.3

The Texas Department of Public Safety adopts amendments to
§7.2 and 87.3, concerning Emergency Management Program
Requirements, without changes to the proposed text as pub-
lished in the December 18, 1998, issue of the Texas Register
(23 TexReg 12880) and will not be republished.

The justification for the section will be rules that more accurately
reflect policy and procedures relating to emergency manage-
ment.

This agency hereby certifies that the adoption has been re- Division of Emergency Management
viewed by legal counsel and found to be a valid exercise of the

agency'’s legal authority.

Filed with the Office of the Secretary of State on February 17,
1999.

TRD-9900977

Margaret Hoffman

Director, Environmental Law Division

Texas Natural Resource Conservation Commission

Effective date: March 9, 1999

Proposal publication date: October 30, 1998

For further information, please call: (512) 239-1966

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Language is added and deleted in 87.2 and §7.3 to comport
with applicable Governor's Executive Order, GWB95-1, relating
to Emergency Management.

Part I. General Land Office No comments were received regarding adoption of the amend-
ments.
Chapter 1. Executive Administration

The amendments are adopted pursuant to Texas Government
Code, 8411.006(4), which provides the director with the author-

Subchapter F.  Procedures for Hearings
31 TAC 81.79

The General Land Office (GLO) adopts new §1.79 relating to
Procedures for Formal Protests of Purchase Contracts, without

ity to adopt rules, subject to commission approval, considered
necessary for the control of the department and Texas Govern-
ment Code, 8418.024 and 8418.042.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901093

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: March 14, 1999

Proposal publication date: December 18, 1998

For further information, please call: (512) 424-2135

¢ ¢ ¢

Subchapter B. Emergency Management Plannin

Requirements.
37 TAC §7.13

The Texas Department of Public Safety adopts an amendment
to §7.13, concerning Emergency Management Planning and
Preplanning Requirements, without changes to the proposed
text as published in the December 18, 1998, issue of the Texas
Register (23 TexReg 12881) and will not be republished.

The justification for the amendments are rules that more
accurately reflect statute and policy.

Language is amended to replace a reference to the Civil
Disaster Act of 1950, which has been repealed, with a reference
to the current applicable statute. The name of the subchapter
has also been amended to more accurately reflect current
policy.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, §411.006(4), which provides the director with the author-
ity to adopt rules, subject to commission approval, considered
necessary for the control of the department and Texas Govern-
ment Code, 8418.024 and §418.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901094

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: March 14, 1999

Proposal publication date: December 18, 1998

For further information, please call: (512) 424-2135

¢ ¢ ¢

Subchapter C. Emergency Management Opera-

tions
37 TAC §87.25, 7.27-7.29

The Texas Department of Public Safety adopts amendments
to 8§87.25 and 7.27-7.29, concerning Emergency Management

Operations, without changes to the proposed text as published
in the December 18, 1998, issue of the Texas Register (23
TexReg 12881) and will not be republished.

The justification for the amendments are rules that more
accurately reflect policy and procedures relating to emergency
management.

Language in 87.25 is amended to comport with language of
the current State of Texas State Plan as promulgated pursuant
to Texas Government Code, §418.042. 87.27 is amended by
deleting the language "order the public" and inserting in its
place "recommend the public," in order to comport with the
language of Texas Government Code, §418.018(a). The title of
§7.28 is amended by substituting "evacuees" for "refugees.” The
amended language of the title corresponds to the language in
the body of the rule. §7.29 is amended to replace the language
OTexas Disaster Act,” with the language, "Chapter 418 of the
Texas Government Code, as amended." The Texas Disaster
Act is codified as Texas Government Code, Chapter 418.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted pursuant to Texas Government
Code, 8§411.006(4), which provides the director with the author-
ity to adopt rules, subject to commission approval, considered
necessary for the control of the department and Texas Govern-
ment Code, 8418.024 and §418.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901095

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: March 14, 1999

Proposal publication date: December 18, 1998

For further information, please call: (512) 424-2135

. . .
Subchapter D. Recovery and Rehabilitation Re-
guirements
37 TAC §7.42

The Texas Department of Public Safety adopts an amend-
ment to 87.42, concerning Recovery and Rehabilitation Re-
quirements, without changes to the proposed text as published
in the December 18, 1998, issue of the Texas Register (23
TexReg 12882) and will not be republished.

The justification for this section will be rules that more accu-
rately reflect policy and procedure relating to emergency man-
agement.

Language in §7.42 is amended to comport with relevant lan-
guage in the State Plan promulgated pursuant to Texas Gov-
ernment Code, 8418.042. The section is also amended to add
a requirement that any request for assistance or a request for
a gubernatorial disaster declaration must include a local state
of disaster.
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No comments were received regarding adoption of the amend-
ment.

The amendment is adopted pursuant to Texas Government
Code, 8§411.006(4), which provides the director with the author-
ity to adopt rules, subject to commission approval, considered
necessary for the control of the department and Texas Govern-
ment Code, 8418.024 and §418.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901096

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: March 14, 1999

Proposal publication date: December 18, 1998

For further information, please call: (512) 424-2135

¢ ¢ ¢
37 TAC §7.45

The Texas Department of Public Safety adopts the repeal of
87.45, concerning Assistance Available, without changes to
the proposed text as published in the December 18, 1998,
issue of the Texas Register (23 TexReg 12882) and will not
be republished.

The justification for the repeal is that the section no longer exists
and, therefore, serves no purpose.

No comments were received regarding adoption of the repeal.

The repeal is adopted pursuant to Texas Government Code,
8411.006(4), which provides the director with the authority to
adopt rules, subject to commission approval, considered nec-
essary for the control of the department and Texas Government
Code, 8§418.024 and §418.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901097

Dudley M. Thomas

Director

Texas Department of Public Safety

Effective date: March 14, 1999

Proposal publication date: December 18, 1998

For further information, please call: (512) 424-2135

¢ ¢ ¢

Part IX. Texas Commission on Jail Stan-

dards

Chapter 253. Definitions
37 TAC §253.1

The Texas Commission on Jail Standards adopts an amend-
ment to §253.1, concerning definitions, without changes to the
proposed text as published in the January 1, 1999, issue of the
Texas Register (24 TexReg 94).

The amendment is being adopted due to a commission meeting
held November 16, 1998, where jail administrators, architects
and other jail associations were invited to discuss the proposed
changes to construction standards. During that time it was
indicated that a definition for the words "system" and "ward"
should be included in the standard.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to revise, amend, or change rules and
procedures if necessary.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901062

Jack E. Crump

Executive Director

Texas Commission on Jail Standards

Effective date: March 14, 1999

Proposal publication date: January 1, 1999

For further information, please call: (512) 463-5505

. . .
Chapter 257. Construction Approval Rules

37 TAC §217.9, §217.10

The Texas Commission on Jail Standards adopts amendments
to §257.9 and §257.10, concerning construction approval rules,
without changes to the proposed text as published in the
January 1, 1999, issue of the Texas Register (24 TexReg 95).

The amendment to §257.9 is being adopted due to the commis-
sion adopted the Americans with Disabilities Act Accessibility
Guidelines (ADAAG), 811.4.1 and 8§11.4.2 and Chapter 12 and
the Texas Accessibility Standards effective August 1996. Since
that time, ADAAG designations have been amended. The pro-
posed change to this section will update the standard consistent
with the latest interim final rules for courtroom holding cells and
jail facilities.

Currently 8257.10 requires plans be submitted to the elimination
of Architectural Barriers (EAB) of the Texas Department of
Licensing and Regulation for review. Adopting this amendment
will still require the plans to be supplied to EAB for review but
allow the county to begin construction immediately following jail
standards review.

Both of these sections are part of the agency review process in
accordance with the Appropriations Act of 1997, House Bill 1,
Article IX, 8167.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under Government Code, Chap-
ter 511, which provides the Texas Commission on Jail Stan-
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dards with the authority to revise, amend, or change rules and
procedures if necessary.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901063

Jack E. Crump

Executive Director

Texas Commission on Jail Standards

Effective date: March 14, 1999

Proposal publication date: January 1, 1999

For further information, please call: (512) 463-5505

¢ ¢ ¢
37 TAC 8257.11

The Texas Commission on Jail Standards adopts new §257.11,
concerning construction approval rules, without changes to the
proposed text as published in the January 22, 1999, issue of
the Texas Register (24 TexReg 372).

During the meeting of November 16, 1998 to discuss proposed
changes to construction rules, there was a concern that the
current standards did not indicate when the changes would
become effective. The adopted new section will indicate that
facilities in planning or construction prior to the effective date
of the standards adoption will not have to comply with the new
changes.

This section is part of the agency review process in accordance
with the Appropriations Act of 1997, House Bill 1, Article 1X,
8167.

No comments were received regarding adoption of the new
section.

The new section is adopted under Government Code, Chap-
ter 511, §511.009(1), which provides the Texas Commission on
Jail Standards with the authority to adopt reasonable rules and
procedures establishing minimum standards for the construc-
tion, equipment, maintenance and operation of county jails.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901064

Jack E. Crump

Executive Director

Texas Commission on Jail Standards

Effective date: March 14, 1999

Proposal publication date: January 22, 1999

For further information, please call: (512) 463-5505

. . .
Chapter 269. Records and Procedures

Subchapter A. General
37 TAC §269.4

The Texas Commission on Jail Standards adopts an amend-
ment to §269.4, concerning records and procedures, without
changes to the proposed text as published in the January 1,
1999, issue of the Texas Register (24 TexReg 95).

The U.S. Supreme Court ruled on June 15, 1998 that prison
inmates are protected by the Americans with Disabilities Act
(ADA) in Yeskey v Pennsylvania. The courts in effect stated that
the ADA applied to correctional facilities. The adopted change
is resultant of that decision and will encompass all of Title I
of the ADA instead of just subparts. Title Il is comprised of
the following headings: General, General Requirements, Em-
ployment, Program Accessibility, Communications, Compliance
Procedures and Designated Agencies.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Government Code, Chapter
511, which provides the Texas Commission on Jail Standards
with the authority to adopt reasonable rules and procedures
establishing minimum standards for the custody, care, and
treatment of prisoners.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 22,
1999.

TRD-9901065

Jack E. Crump

Executive Director

Texas Commission on Jail Standards

Effective date: March 14, 1999

Proposal publication date: January 1, 1999

For further information, please call: (512) 463-5505

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part IX. Texas Department of Aging

Chapter 254. Operation of the Texas Department

of Aging

The Texas Department on Aging adopts the repeal of existing
§254.13 and simultaneously adopts new §254.13, concerning
Compliance with Contractor Responsibilities, Rewards and
Sanctions, without changes to the proposed text as published in
the December 18, 1998, issue of the Texas Register (23 TexReg
12902) The text of the rules will not be republished.

The adopted new section incorporates new language and will
clarify the types and levels of administrative violations and the
sanctions that may be imposed by the Department on area
agencies on aging for non-compliance with contract terms. The
new section will also identify, to the extent available and subject
to the availability of funds and other resources, the rewards
available to those area agencies that demonstrate exceptional
performance in meeting their contractual obligations.

The purpose of the repeal and adoption of the new section was
to substantially revise the existing rule. The new section out-
lines the contractor’s responsibilities for compliance with con-
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tractual requirements and establishes preventative maintenance
measures by the Department to ensure program outcome and
provide fiscal accountability. The new rule also includes new
definitions that will clarify the terms specific to this chapter.

No comments were received regarding the repeal or the adop-
tion of the new section.
40 TAC §254.13

The repeal is proposed under the Human Resources Code,
§101.021, which provides the Texas Department on Aging with
the authority to promulgate rules governing the operation of the
Department.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901015

Mary Sapp

Executive Director

Texas Department on Aging

Effective date: March 10, 1999

Proposal publication date: December 18, 1998
For further information, please call: (512) 424-6872

¢ ¢ ¢

The new section is proposed under the Human Resources
Code, 8101.021, which provides the Texas Department on
Aging with the authority to promulgate rules governing the
operation of the Department.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency'’s legal authority.

Filed with the Office of the Secretary of State on February 18,
1999.

TRD-9901016

Mary Sapp

Executive Director

Texas Department on Aging

Effective date: March 10, 1999

Proposal publication date: December 18,1998

For further information, please call: (512) 424-6872

¢ ¢ ¢
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— ReviEw oF AGENCY RULES=—

This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. I1X, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency's rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



PI’OpOSGd Rule Reviews The Texas Higher Education Coordinating Board proposes to readopt

. . . Chapter 1, Agency Administration, in accordance with the Appropri-
Texas Commission on Fire Protection ations Act. §167.

Title 37, Part X The agency’s reason for adopting the rules contained in this chapter
The Texas Commission on Fire Protection will review and considercontinues to exist.

for readoption sections of Chapter 403, Criminal Convictions and-gmments on the proposed readoption may be submitted to Don W.

Eligibility for Certification and Licensure, of Title 37, Part XllI rown, Commissioner of Higher Education, P.O. Box 12788, Austin
of the Texas Administrative Code, in accordance with the GeneraEexas’an T ' '

Appropriations Act, Article IX, 8167.
TRD-9901126

Specifically, the following sections of Chapter 403, shall be reviewed:y, ... Mewnorter

8401.3 Purpose; 8403.3 Scope; 8403.5 Access to Criminal HiStorXssistam Commissioner for Administration
Record Information; §403.7 Criminal Convictions Guidelines; §403.9 . . L

Mitigating Factors; §403.11 Procedures for Suspension, Revocatior]e*@s Higher Education Coordinating Board

or Denial of a Certificate or License to Persons with Criminal Filed: February 23, 1999

Backgrounds. ¢ 7S 7S

As part of the review process, the commission is proposing th .
repeal of §8403.1, 403.3, 403.5, 403.7, 403.9, 403.11 and proposir?lg-]_exaS Department of Human Services
new §8403.1, 403.3, 403.5, 403.7, 403.9, 403.11 and 403.15. Théitle 40, Part |
proposed repeal and new sections may be found in the Proposed Ru

. . L?ﬁe Texas Department of Human Services files this notice of
section of theTexas Register

intention to review Title 40 TAC, Chapter 17 (relating to Tel-
As required by §167, the Texas Commission on Fire Protection willassistance Program), and Chapter 18 (relating to Nursing Facilities
consider, among other things, whether the reasons for adoption dfdministrators) pursuant to the Appropriations Act of 1997, House
these rules continue to exist. The comment period will last for 30Bill 1, Article IX, §167.

days beginning with the publication of this notice of intention to As required by §167, the Department will accept comments regarding
review. whether the reason for adopting each of the rules in 40 TAC, Chapters
Any questions pertaining to this notice of intention to review should17 and 18 continues to exist. The deadline for the comments is 30
be directed to Thomas R. Thompson, General Counsel, Texa@ays after this publication in théexas Register

Commission on Fire Protection, P.O. Box 2286, Austin, Texas, 78768A

. . n uestions or written comments pertaining to this notice of
2286 or e-mail to info@tcfp.state.tx.us. y d P 9

intention to review Chapter 17 should be directed to Helen McMeen,

TRD-9901057 Long Term Care Section, Texas Department of Human Services W-

Thomas R. Thompson 513, P.O. Box 149030, Austin, Texas, 78714-9030, or at (512) 490-

General Counsel 0312.

Texas Commission on Fire Protection Any questions or written comments pertaining to this notice of

Filed: February 22, 1999 intention to review Chapter 18 should be directed to Renee Clack,
. . . Office of Program Integrity, Texas Department of Human Services

W-513, P.O. Box 149030, Austin, Texas, 78714-9030, or at (512)
Texas Higher Education Coordinating Board 231-5821.
Title 19, Part | TRD-9901037
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Paul Leche

General Counsel

Texas Department of Human Services
Filed: February 22, 1999

¢ ¢ ¢
Texas Commission on Jail Standards
Title 37, Part IX

The Texas Commission on Jail Standards proposes to review fl

TRD-9901061

Jack E. Crump

Executive Director

Texas Commission on Jail Standards
Filed: February 22, 1999

¢ ¢ ¢
Texas State Board of Medical Examiners

h'gitle 22, Part IX

following sections from Chapter 263 pursuant to the AppropriationsThe Texas State Board of Medical Examiners proposes to review

Act of 1997, House Bill 1, Article IX, §167. The Commission has

Chapter 162 (88162.1-162.3), concerning Supervision of Medical

determined that no changes to this chapter are necessary at this ting&hool Students, pursuant to the Appropriations Act of 1997, House

§263.1

§263.2

§263.3

§263.10
§263.11
§263.12
§263.13
§263.14
§263.15
§263.16
§263.17
§263.18
§263.19
§263.20
§263.21
§263.30
§263.31
§263.32
§263.33
§263.40
§263.41
§263.42
§263.50
§263.51
§263.52
§263.53
§263.54
§263.55
§263.56
§263.70
§263.90

Comments on the review of these proposed rules may be submitt

to Lynn Weatherby, Texas Commission on Jail Standards, P.O. Box

12985, Austin, Texas, 78711.

Bill 1, Article IX, §167.

The Texas State Board of Medical Examiners is contemporaneously
proposing an amendment to §162.3 elsewhere in this issue of the
Texas Register

Comments on the proposed review may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9901081

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners
Filed: February 22, 1999

¢ ¢ ¢

The Texas State Board of Medical Examiners proposes to review
Chapter 166 (88166.1-166.6), concerning Physician Registration,
pursuant to the Appropriations Act of 1997, House Bill 1, Article
IX, §167.

The Texas State Board of Medical Examiners is contemporaneously
proposing amendments to §166.2 and §166.4 elsewhere in this issue
of the Texas Register

Comments on the proposed review may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9901078

Bruce A. Levy, M.D., J.D.

Executive Director

Texas State Board of Medical Examiners

Filed: February 22, 1999

¢ ¢ ¢

The Texas State Board of Medical Examiners reproposes the review
of Chapter 173 (8173.1), concerning Applications, pursuant to the
Appropriations Act of 1997, House Bill 1, Article IX, §167. The
rule review was originally proposed in the September 18, 1998, issue
of the Texas Registef23 TexReg 9583).

The Texas State Board of Medical Examiners is contemporaneously
withdrawing the repeal of §173.1 elsewhere in this issue offthas
Register The repeal was originally proposed in the September 18,
1998, issue of th@exas Registef23 TexReg 9521).

Comments on the proposed review may be submitted to Pat Wood,
P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9901067

Bruce A. Levy, M.D., J.D.

xecutive Director

Texas State Board of Medical Examiners

Filed: February 22, 1999
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¢ ¢ ¢ 16 TAC §22.325. Informal Settlement Conference.

The Texas State Board of Medical Examiners reproposes the revied6 TAC §22.326. Formal Dispute Resolution Agreement.
of Chapter 175 (88175.1-175.4), concerning Schedule of Fees a . )

Penalties, pursuant to the Appropriations Act of 1997, House BiI?PB TAC §22.327. Request for Expedited Ruling.
1, Article IX, 8167. The rule review was originally proposed in the 16 TAC 8§22.328. Request for Interim Ruling Pending Dispute
September 18, 1998, issue of thexas Registef23 TexReg 9583).  Resolution.

The Texas State Board of Medical Examiners is contemporaneousl/RD-9901024

withdrawing the repeal of §8175.1-175.4 and new 8§8175.1-175.Rhonda Dempsey

elsewhere in this issue of th&exas Register The repeal and Rules Coordinator

replacement of this chapter was previously published in the Novembespiic Utility Commission of Texas
13, 1998, issue of th&exas Registef23 TexReg 11543). Filed: February 19, 1999

Comments on the proposed review may be submitted to Pat Wood, . . .

P.O. Box 2018, MC-901, Austin, Texas, 78768-2018.

TRD-9901066 The Public Utility Commission of Texas files this notice of intention
to review §23.5 relating to Cost of Copies of Public Records pursuant

Bruce A. Levy, M.D., J.D. to the Appropriations Act of 1997, House Bill 1, Article IX, §167

Executive Director (8167). Project Number 17709 has been assigned to the review of
Texas State Board of Medical Examiners this section.

Filed: February 22, 1999 . . L .
As part of this review process, the commission is proposing the repeal

L4 L4 L4 of §23.5 and is proposing new §25.6 of this title (relating to Cost
of Copies of Public Information) and §26.6 of this title (relating to
Cost of Copies of Public Information) to replace this section. The
Title 16, Part Il proposed repeal and new rules may be found in the Proposed Rules
section of theTexas RegisterAs required by 8167, the commission

The Public Utility Commission of Texas files this notice of inten- iy accept comments regarding whether the reason for adopting the
tion to review Procedural Rules, Subchapter Q (relating to Post:

Interconnection Agreement Dispute Resolution), §22.321 relating télélgtigggtmues to exist in the comments filed on the proposed new
Purpose; §22.322 relating to Definitions; §22.323 relating to Filing ’
of Agreement; §22.324 relating to Confidential Information; §22.325Any questions pertaining to this notice of intention to review should
relating to Informal Settlement Conference; §22.326 relating to Forbe directed to Rhonda Dempsey, Rules Coordinator, Office of
mal Dispute Resolution Agreement; §22.327 relating to Request foRegulatory Affairs, Public Utility Commission of Texas, 1701 North
Expedited Ruling; and §22.328 relating to Request for Interim Rul-Congress Avenue, P.O. Box 13326, Austin, Texas, 78711-3326 or at
ing Pending Dispute Resolution pursuant to the Appropriations Act ofvoice telephone (512) 936-7308.
1997, House Bill 1, Article IX, §167 (§167). Project Number 17709 15 taoc §23.5. Cost of Copies of Public Records.
has been assigned to this proceeding.

TRD-9901020

As part of this review process, the commission proposes amendme onda Dempsey
to 8822.322, 22.323, and 22.326. The proposed amendments mayr\gheI Coordinat
found in the Proposed Rules section of fexas RegisterThe com- ules toordinator

mission will accept comments on the §167 requirement as to whethdUPlic Utility Commission of Texas

the reason for adopting these sections continues to exist in the confiled: February 19, 1999

ments filed on the proposed amendments. ¢ ¢ ¢

Public Utility Commission of Texas

The commission is not proposing any changes to §§22.321, 22.32 fea
22.325, 22.327 or 22.328. Comments regarding the 8167 requireme‘r!-texas Real Estate Commission
as to whether the reason for adopting this section continues to exidiitle 22, Part XXIII

may be submitted to the Filing Clerk, Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texa
78711-3326 within 30 days after publication of this notice of intention
to review. All comments should refer to Project Number 17709-
Review of Subchapter Q relating to Post-Interconnection Agreeme
Dispute Resolution.

The Texas Real Estate Commission proposes to review 88535.1-
%35.4, 535.11-535.21, 535.31-535.35, 535.41, 535.42, and 535.51—
535.53 of Chapter 535 in accordance with the Appropriations Act of
1997, House BIll 1, Article 1X, 8167. The commission will accept
"Lomments for 30 days following the publication of this notice in the
Texas Registeas to whether the reason for adopting each of these
Any questions pertaining to this notice of intention to review shouldsections continues to exist.

be directed to Rhonda Dempsey, Rules Coordinator, Office OTA
Regulatory Affairs, Public Utility Commission of Texas, 1701 North
Congress Avenue, Austin, Texas, 78711-3326 or at voice telepho
(512) 936-7308.

16 TAC §22.321. Purpose.

16 TAC §22.322. Definitions.

16 TAC §22.323. Filing of Agreement.

16 TAC §22.324. Confidential Information.

ny questions pertaining to this notice of intention to review should
be directed to Mark A. Moseley, General Counsel, Texas Real Estate
n@ommission, P.O. Box 12188, Austin, Texas, 78711-2188 or e-mail
to general.counsel@trec.state.tx.us.

§535.1. License Required.

§535.2. Broker's Responsibility.

§535.3. Compensation Accepted by Salesperson.
§535.4. Compensation Paid by Salesperson.
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8§535.11. Real Estate Defined. Act, Texas Government Code Annotated, Chapter 2001. The
§535.12. General comment period will last for 30 days beginning with the publication

of this notice of intention to review.
8535.13. Dispositions of Real Estate. Comments or questions regarding this notice of intention to review
8§535.14. Offers to Dispose of Real Estate. may be submitted in writing, within 30 days following the publication
I of this notice in theTexas Registerto David Weaver, General
§535.15. Negotiations. Counsel, P.O. Box 13167, Austin, Texas, 78711-3167, or sent by

§535.16. Listings. facsimile to Mr. Weaver at (512) 305-8310. Comments will be
§535.17. Appraisals reviewed and discussed in a future Board meeting.

. TRD-9901111
§535.18. Auctions. Denise Voigt Crawford

8§535.19. Locating Property. Securities Commissioner
State Securities Board

§535.20. Procuring Prospects.
Filed: February 22, 1999

§535.21. Unimproved Lot Sales; Listing Publications.

§535.31. Attorneys at Law ¢ _ ¢ ¢
§535.32. Attorneys in Fact Adopted Rule Reviews
§535.33. Public Officials Texas Department of Banking

8§535.34. Salespersons Employed by an Owner of Land and Structurdle 7, Part Il
Erected by the Owner. The Texas Department of Banking (department) has completed

§535.35. Employees Renting and Leasing Employer's Real Estate.the review of Texas Administrative Code, Title 7, Chapter 12,
Subchapters B-D, comprised of §12.31 and 812.32, regarding loans,

§535.41. Procedures. §12.61, regarding investment limits, and §12.91, regarding other real

§535.42. Jurisdiction and Authority. estate owned, as noticed in the November 27, 1998, issue Geias
Register(23 TexReg 11970). No comments were received regarding

§535.51. General Requirements. the substance of these rules or whether the reason for adopting these

§535.52. Individuals. rules continues to exist.

§535.53. Corporations and Limited Liability Companies. The department re-adopts these sections, pursuant to the requirements
of the Appropriations Act of 1997, House Bill 1, Article IX, 8167,

TRD-9901139 and finds that the reason for adopting these rules continues to exist.

Mark A. Moseley The rules were substantially rewritten and revised in 1996 to be in

General Counsel accordance with the recently enacted Texas Banking Act and federal

Texas Real Estate Commission regulations on this same topic that govern national bank competitors

Filed: February 24, 1999 of state banks.

. . . TRD-9901023
. Everette D. Jobe
State Securities Board Certifying Official
Title 7, Part VII Texas Department of Banking

The State Securities Board (Agency), beginning March 1999, willFiled: February 19, 1999

review and consider for readoption, revision, or repeal Chapter 113, ¢ ¢ ¢
Registration of Securities; Chapter 114, Federal Covered Securities[; L .

Chapter 123, Administrative Guidelines for Registration of Open-1€Xas Commission on Jail Standards
End Investment Companies; Chapter 125, Minimum Disclosures ifitle 37, Part IX

Church and Nonprofit Institution Bond Issues; Chapter 135, Indus- o . )

trial Development Corporations and Authorities; and Chapter 137]he Texas Commission on Jail Standards adopts without changes as
Administrative Guidelines for Regulation of Offers, in accordanceProposed in the January 1, 1999, issue of Texas Registe(24

with the General Appropriations Act, Article 1X, §167, 75th Legisla- 1€XReg 171), the review of the following sections from Chapter 251
ture, 1997. The rules to be reviewed are located in Title 7, Part V”,purs?uant to the Appropriations Act of 1997, House Bill 1, Article IX,

of the Texas Administrative Code.

The assessment made by the Agency at this time indicates that 12511
reasons for readopting these chapters continue to exist. §251.2

The Agency’s Board will consider, among other things, whether thegps1 3
reasons for adoption of these rules continue to exist and whether
amendments are needed. Any changes to the rules proposed §§5l-4

the Agency’s Board after reviewing the rules and considering theg2s1.5
comments received in response to this notice will appear in the

"Proposed Rules" section of tleexas Registeand will be adopted §251.6

in accordance with the requirements of the Administrative ProceduredrD-9901058
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Jack E. Crump finds that the reason for adopting Chapter 171, Institutional Permits,

Executive Director continues to exist.

Texas Commission on Jail Standards The Texas State Board of Medical Examiners contemporaneously pro-

Filed: February 22, 1999 poses the repeal of §§171.1-171.9 and new §§171.1-171.6 elsewhere
. . . in this issue of th&exas RegisterThe repeal and replacement of this

chapter was previously proposed in the November 13, 1998, issue of
The Texas Commission on Jail Standards adopts without changes & Texas Registef23 TexReg 11533). The withdrawal of that ver-
proposed in the January 1, 1999, issue of Texas Registe(24  sion is contemporaneously published elsewhere in this issue of the
TexReg 171), the review of the following sections from Chapter 255Texas Register

gl{?#am to the Appropriations Act of 1997, House Bill 1, Article IX, No comments were received regarding adoption of the review.

The Texas State Board of Medical Examiners concludes the review
8§255.1 Y .
of Chapter 171, Institutional Permits.

3255.2 TRD-9901073

8§255.3 Bruce A. Levy, M.D., J.D.

82554 Executive Director

§255.5 Texas State Board of Medical Examiners

Filed: February 22, 1999
TRD-9901059

Jack E. Crump ¢ ¢ ¢
Executive Director Texas Department of Public Safety
Texas Commission on Jail Standards Title 37, Part |
Filed: February 22, 1999 )
The Texas Department of Public Safety (DPS) has completed the

¢ ¢ ¢ review of Chapter 7, Division of Emergency Management; Chapter
The Texas Commission on Jail Standards adopts without changes 8s Public Safety Communications; and Chapter 13, Controlled Sub-
proposed in the January 1, 1999, issue of the Texas Register (£fances. Pursuant to the requirements of 8167 of the Appropriations
TexReg 171), the review of the following sections from Chapter 257°Ct the DPS readopts the following: .Chapter 7:_ §87.1, 7.11, 7.12,
pursuant to the Appropriations Act of 1997, House Bill 1, Article IX, 7-21-7.24,7.26,7.41, 7.43, and 7.44; Chapter 9; and Chapter 13.

§167: The DPS received no comments as to whether the reason for adopting
§257.1 the rules continues to exist. The DPS finds that the reason for
§57.2 adopting these rules continues to exist.

' As part of this review process, the DPS proposed amendments to the
§257.3 following sections as published in the December 18, 1998, issue of

the Texas Registe(23 TexReg 12880). The proposed amendments
§257.4
§257.5 are 887.2, 7.3, 7.13, 7.25, 7.27-7.29, and 7.42.

' The DPS received no comments on the proposed amendments. The
§257.6 DPS finds that the reason for adopting these rules continues to exist.
§257.7 As part of the review process, the DPS proposed to repeal §7.45, as
§257.8 published in the December 18, 1998, issue of Tagas Registef23
§257.9 TexReg 12882).
§257'10 The DPS received no comments on the proposed repeal.

TRD-9901092

TRD-9901060 Dudley M. Thomas

Jack E. Crump

: i Director
Executive Director Texas Department of Public Safety
Texas Commission on Jail Standards Filed: February 22, 1999
Filed: February 22, 1999
¢ ¢ ¢
¢ ¢ ¢

] ) Public Utility Commission of Texas
Texas State Board of Medical Examiners . . .
The Public Utility Commission of Texas (commission) has completed

Title 22, Part IX the review of Procedural Rules, Subchapter N (relating to Decision

The Texas State Board of Medical Examiners adopts the revieigd Orders), §22.261 relating to Proposals for Decision, §22.262
of Chapter 171 (§§171.1-171.9), concerning Institutional Permits,r9|at!n9 to Commission Action AfteraProp_osaI for Decision, §22.2_63
pursuant to the Appropriations Act of 1997, House Bill 1, Article IX, _relatmg to Final Orders, and §22.264_ relating to Rehearing as noticed
§167, published in the November 13, 1998, issue offtheas Register N the November 27, 1998exas Registe(23 TexReg 11972). The

(23 TexReg 11669). The Texas State Board of Medical Examiner§ommission readopts these sections, pursuant to the requirements of
the Appropriations Act of 1997, House Bill 1, Article 1X, 8167 (§167)
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and finds that the reason for adopting these rules continues to existross Index to Statutes: Public Utility Regulatory Act §14.002 and
Project Number 17709 is assigned to this proceeding. §14.052.

The commission received no comments on the 8167 requirement &22.261. Proposals for Decision.
to whether the reason for adopting the rules continues to exist. A
part of this review process, the commission proposed amendments
§22.262 and §22.264 as published in Tlexas Registesn November ~ §22.263. Final Orders.
27, 1998 (23 TexReg 11885). Central Power and Light Company, 22 264
Southwestern Power Company, and West Texas Utilities Company,~ "

the Texas electric utility operating companies of the Central andr'RD-9901004

South West Corporation (collectively, CSW) filed comments on theRhonda Dempsey
proposed amendments. These comments are summarized in th@les Coordinator

%)22.262. Commission Action After a Proposal for Decision.

. Rehearing.

preamble for the adoption of the proposed amendments. Public Utility Commission of Texas
These sections are adopted under the Public Utility Regulatory Actriled: February 18, 1999
Texas Utilities Code Annotated §14.002 and §14.052 (Vernon 1998) . . .

which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its powers and
jurisdiction, including rules of practice and procedure.
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TABLES &
— (GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.




Figure: 22 TAC §831.51(b)(9)
Prenatal Genetic Screen

Name Date

1. Will you be 35 years or older when your baby is born? Yes__No

2. Have you, the baby's father, or anyone in either of your families ever had any of the
following disorders.

* Down's Syndrome (mongolism) Yes_ No__

* Other Chromosomal abnormality Yes___No___

* Neural Tube defect, i.e., spina bifida (myelomeningocele or open spine),

anencephaly Yes___No___
* Hemophilia Yes___No___
* Muscular Dystrophy Yes___No___
* Cystic fibrosis : Yes__No____

If yes, indicate the relationship of the affected person to you or to the baby's father:___

3. Do you or the baby's father have a birth defect? Yes___No

If yes, who has the defect and what is it?

4. In any previous marriages, have you or the baby's father had a child, born dead or alive,
with a birth a defect not listed in question 2 above? Yes__ _No____
If yes, what was the defect and who had it?
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10.

Do you or the baby's father have close relatives with mental retardation? Yes__ No____

If yes, indicate the relationship of the affected person to you or to the baby's father:

Do you or the baby's father, or a close relative in either of your families have a birth
defect, any familial disorder, or chromosomal abnormality not listed above?

Yes ___No____
If yes, indicate the condition and the relationship of the affected person to
you or to the baby's father:

In any previous marriages, have you or the baby's father had a stillborn child or three or
more first trimester spontaneous pregnancy losses? Yes__ _No____
Have either of you had a chromosomal study? Yes___No____
If yes, indicate who and the results:

If you or the baby's father are of Jewish ancestry, have either of you been screened for
Tay-Sachs disease? Yes___No___
If yes, indicate who and the results:

If you or the baby's father are black, have either of you been screened for sickle cell trait?
Yes_ No___
If yes, indicate who and the results:

If you or the baby's father are of Italian, Greek, or Mediterranean background, have either
of you been tested for B-thalassemia? Yes___No___
If yes, indicate who and the results:
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11. If you or the baby's father are of Philippine or Southeast Asian ancestry, have either of
you been tested for c-thalassemia? Yes__ No___
If yes, indicate who and the results:

12. Excluding iron and vitamins, have you taken any medications or recreational drugs since
being pregnant or since your last menstrual period (include nonprescription drugs)?
Yes____No

If yes, give name of medication and time taken during pregnancy:

(Any patient replying "YES" to questions should be offered appropriate counseling. If the
patient declines further counseling or testing, this should be noted in the chart. Given that
genetics is a field in a state of flux, alteration or updates to this form will be required

periodically.)
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Figure: TAC 25 §143.9(e)(2)

CLINICAL CLINICAL

TYPE OF INSTRUCTION EXPERIENCE
LIMITED (# OF CLOCK (# OF CLOCK
CERTIFICATE HOURS) HOURS)

Skull 50 100

Chest 6 100

Spine 25 100
Extremities 30 100
Chiropractic 60 100

Podiatric 4 50
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Figure 1: 31 TAC §65.72(b)(2)(B)

(B) Statewide daily bag and length limits shall be as follows:

Minimum
Length
Species Daily Bag (Inches) Maximum Length (Inches)

Amberjack, greater. 1 32 No limit
Bass: Largemouth, 5
smallmouth, spotted and (in any
Guadalupe bass. combination)
Largemouth and 14 No limit
Smallmouth bass.
Spotted and Guadalupe 12 No limit
bass.
Bass, striped, its hybrids, 5 18 No limit
and subspecies. (in any

combination)
Bass, white 25 10 No limit
Catfish: channel and 25 12 No limit
blue catfish, their (in any
hybrids, and subspecies. | combination)
Catfish, flathead. 5 18 No limit
Catfish, gafftopsail. No limit 14 No limit
Cobia. 2 37 No limit
Crappie: white and black 25 10 No limit
crappie, their hybrids, (in any
and subspecies. combination)
Drum, black. 5 14 30
Drum, red. 3* 20 28*

*Special Regulation: During a license year, one red drum over the stated maximum length
limit may be retained when affixed with a properly executed Red Drum Tag, a properly
executed Exempt Red Drum Tag or with a properly executed Duplicate Exempt Red Drum
Tag and one red drum over the stated maximum length limit may be retained when affixed
with a properly executed Bonus Red Drum Tag. Any fish retained under authority of a Red
Drum Tag, an Exempt Red Drum Tag, a Duplicate Exempt Red Drum Tag, or a Bonus Red
Drum Tag may be retained in addition to the daily bag and possession limit as stated in this
section.

Flounder: all species, 10* 14 No limit
their hybrids, and

subspecies.

*Special Regulation: The daily bag and possession limit for the holder of a valid
Commercial Finfish Fisherman's license is 60 flounder, except on board a licensed
commercial shrimp boat.

Jewfish. 0

Mackerel, king. 2 27 No limit
Mackerel, Spanish. 7 14 No limit
Marlin, blue. No limit 114 No limit
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Minimum
Length
Species Daily Bag (Inches) Maximum Length (Inches)
Marlin, white. No limit 81 No limit
Mullet: all species, their No limit No limit *
hybrids, and subspecies.

*Special regulation: During the period October through January, no mullet more than 12
inches in length may be taken from public waters or possessed on board a vessel.

Sailfish No limit 76 No limit
Saugeye 3 18 No limit
Seatrout, spotted. 10 15 No limit
Shark: all species, their 5 No limit No limit
hybrids, and subspecies. (in any
combination)

Sheepshead. 5 12 No limit
Snapper, lane. No limit 8 No limit
Snapper, red. 4* 15 No limit

*Special Regulation: The daily bag limit for red snapper is zero for captain and crew who
operate a boat for pay or anything of value in accompanying or transporting any person
engaged in fishing.

Snapper, vermilion. No limit 10 No limit
Snook. 1 24 28
Tarpon. 0 Catch and release only*.

*Special Regulation: One tarpon 80 inches in length or larger may be retained during a
license year when affixed with a properly executed Tarpon Tag.

Trout: rainbow and 5 No limit No limit
brown trout, their (in any

hybrids, and subspecies. | combination)

Walleye. 5* No limit No limit

*Special regulation: Two walleye of less than 16 inches may be retained per day.
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Figure 2: 31 TAC §65.72(b)(2)(C)(i)

(C) Exceptions to statewide daily bag, possession, and

length limits shall be as follows:

(i)

The following is a figure:

Location (County)

Daily Bag

Minimum
Length
(Inches)

Special Regulation

Bass: largemouth, smallmouth,
spotted and Guadalupe bass, their
hybrids, and subspecies.

Lake Texoma (Cooke and
Grayson)

5
(in any
combination)

14

In all waters in the Lost
Maples State Natural Area
(Bandera)

0

No Limit

Catch and release only.

Bass: largemouth and smallmouth

Lake Toledo Bend (Newton,
Sabine and Shelby).

8
(in any
combination)

14

Possession Limit is 10.

Bass: largemouth.

Conroe (Montgomery and
Walker), Fort Phantom Hill
(Jones), Granbury (Hood),
Lost Creek (Jack), and
Ratcliff (Houston).

5

16

Lakes Fairfield (Freestone),
San Augustine City (San
Augustine), Calaveras
(Bexar), O.H. Ivie
(Coleman, Concho, and
Runnels), Bright
(Williamson), Cooper (Delta
and Hopkins), Alan Henry
(Garza), Aquilla (Hill),
Bellwood (Smith), Casa
Blanca (Webb), Old Mount
Pleasant City (Titus), Rusk
State Park (Cherokee),
Welsh (Titus), Braunig
(Bexar), Bryan (Brazos), and
Gilmer (Upshur).

18

Nelson Park Lake (Taylor)
and Buck Lake (Kimble).

No Limit

Catch and release and
only.
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Minimum
Length
Location (County) Daily Bag (Inches) Special Regulation

Purtis Creek State Park 0 No Limit | Catch and release only

Lake (Henderson and Van except that any bass 21

Zandt), Gibbons Creek inches or greater in

Reservoir (Grimes), and length may be retained in

Raven (Walker). a live well or other
aerated holding device
and immediately
transported to the Purtis
Creek or Huntsville State
Park, or Gibbons Creek
weigh stations. After
weighing, the bass must
be released immediately
back into the lake or
donated to the
ShareLunker Program.

Lakes Pinkston (Shelby), 5 14-18 Inch | It is unlawful to retain

Waxahachie (Ellis), Slot Limit | largemouth bass between

Bridgeport (Jack and Wise), 14 and 18 inches in

Georgetown (Williamson), length.

Caddo (Marion and

Harrison), Burke-Crenshaw

(Harris), Grapevine

(Denton and Tarrant), Davy

Crockett (Fannin) , and

Madisonville (Madison).

Lakes Bastrop (Bastrop), 5 14-21 Inch | It is unlawful to retain

Houston County (Houston), Slot Limit | largemouth bass between

Nacogdoches 14 and 21 inches in

(Nacogdoches), Mill Creek length. No more than 1

(Van Zandt), Joe Pool bass 21 inches or greater

(Dallas, Ellis, and Tarrant), in length may be retained

Walter E. Long (Travis), each day.

Timpson (Shelby), and

Athens (Henderson), and

Murvaul (Panola).

Lakes Fayette County 5 14-24 Inch | It is unlawful to retain

(Fayette), Monticello Slot Limit | largemouth bass between

(Titus), and Ray Roberts 14 and 24 inches in

(Cooke, Denton, and length. No more than 1

Grayson). bass 24 inches or greater
in length may be retained
each day.
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Minimum

Length
Location (County) Daily Bag (Inches) Special Regulation
Lake Fork (Wood, Rains 5 16-23 Inch | Itis unlawful to retain
and Hopkins) Slot Limit | largemouth bass between
16 and 23 inches in
length. No more than 1
bass 23 inches or greater
in length may be retained
each day. Beginning
September 1, 2000, the
upper limit of the slot
will be 24 inches.
Bass: smallmouth.
Lakes O. H. Ivie (Coleman, 3 18
Concho, and Runnels),
Belton (Bell and Coryell),
Cisco (Eastland), Greenbelt
(Donley), Oak Creek
(Coke), Stillhouse Hollow
(Bell), White River
(Crosby), Whitney (Bosque,
Hill and Johnson), Alan
Henry (Garza), and Devil’s
River (Val Verde) from
State Highway 163 bridge
crossing near Juno
downstream to Dolan Falls.
Lake Meredith 3 12-15Inch | Itis unlawful to retain
(Hutchinson, Moore, and Slot Limit | smallmouth bass
Potter). between 12 and 15 inches
in length.
Bass: spotted
Lake Alan Henry (Garza) 3 18
Lake Toledo Bend (Newton, 8 12 Possession Limit is 10.
Sabine and Shelby).
Bass: striped, its hybrids, and
subspecies.
Lake Toledo Bend (Newton, 5 No Limit | No more than 2 striped
Sabine and Shelby). bass 30 inches or greater

in length may be retained
each day.
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Minimum

Length
Location (County) Daily Bag (Inches) Special Regulation
Lake Texoma (Cooke and 10 No Limit | No more than 2 striped
Grayson). (in any or hybrid striped bass 20
combination) inches or greater in
length may be retained
each day. Striped or
hybrid striped bass
caught and placed on a
stringer, in a live well or
any other holding device
become part of the daily
bag limit and may not be
released. Possession
limit is 10.
Red River (Grayson) from 5 No Limit | Striped bass caught and
Denison Dam downstream (in any placed on a stringer, in a
to and including Shawnee combination) live well or any other
Creek (Grayson). holding device become
part of the daily bag limit
and may not be released.
Trinity River (Polk and San 2 18
Jacinto) from the Lake (in any
Livingston dam combination)
downstream to the F.M.
Road 3278 bridge.
Bass: striped and white bass, their
hybrids, and subspecies.
Lake Pat Mayse (Lamar) 25 10 No more than 5 striped,
and Lake O’the Pines (in any white, or hybrid striped
(Camp, Marion, Morris, and o bass 18 inches or greater
Upshur) combination) in length may be retained
each day.
Bass: white
Lakes Conroe, Livingston, 25 12
Limestone, Palestine,
Somerville, Buchanan,
Canyon, Georgetown, Inks,
Lyndon B. Johnson, Marble
Falls, and Travis.
Lakes Texoma (Cooke and 25 No Limit

Grayson) and Toledo Bend
(Newton, Sabine, and
Shelby).

Catfish: channel and blue catfish,
their hybrids, and subspecies.
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Minimum

Length
Location (County) Daily Bag (Inches) Special Regulation
Lake Livingston (Polk, San 50 12 Possession limit is 50.
Jacinto, Trinity, and (in any The holder of a
Walker). combination) commercial fishing
license may not retain
channel or blue catfish
less than 14 inches in
length.
Trinity River (Polk and San 10 12 No more than 2 channel
Jacinto) from the Lake (in any or blue catfish 24 inches
Livingston dam combination) or greater in length may
downstream to the F.M. be retained each day.
Road 3278 bridge.
Lake Texoma (Cooke and 15 12
Grayson). (in any
combination)
Community fishing lakes, 5 12
Bellwood (Smith), (in any
Dixieland (Cameron), and combination)
Tankersley (Titus).
Catfish: flathead
Lake Texoma (Cooke and 5 20
Grayson) and the Red River
(Grayson) from Denison
Dam to and including
Shawnee Creek (Grayson).
Crappie: black and white crappie,
their hybrids and subspecies.
Lake Toledo Bend (Newton, 50 10 Possession limit is 50.
Sabine, and Shelby). (in any From December 1,
combination) through the last day in
February, there is no
minimum length limit.
All crappie caught
during this period must
be retained.
Lake Fork (Wood, Rains, 25 10 From December 1,
and Hopkins) and Lake (in any through the last day in
O’The Pines (Camp, combination) February, there is no
Harrison, Marion, Morris, minimum length limit.
and Upshur). All crappie caught

during this period must
be retained.
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Location (County)

Daily Bag

Minimum
Length
(Inches)

Special Regulation

Lake Texoma (Cooke and
Grayson).

37
(in any
combination)

10

Possession limit is 50.

Drum, red.

Lakes Braunig and
Calaveras (Bexar), Colorado
City (Mitchell), Fairfield
(Freestone), Nasworthy
(Tom Green), and
Tradinghouse Creek
(McLennan).

3

20

No maximum length
limit.

Shad: gizzard and threadfin shad.

The Trinity River below
Lake Livingston between
Polk and San Jacinto
Counties.

500
(in any
combination)

No Limit

Possession Limit 1,000 in
any combination.

Sunfish: Bluegill, redear, green,
warmouth, and longear sunfish,
their hybrids and subspecies.

Purtis Creek State Park
Lake (Henderson and Van
Zandt).

25
(in any
combination)

Trout: Rainbow and brown trout,
their hybrids, and subspecies.

Guadalupe River (Comal)
from the second bridge
crossing on the River Road
upstream to the
easternmost bridge crossing
on F.M. Road 306.

18

Walleye.

Lake Texoma (Cooke and
Grayson).

18
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| N ADDITION

The Texas Registers required by statute tpublishcertain documentsncluding applications tpurchase
control of statebanks, notices ofate ceilings, changes interest rateand applications tostall remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.




Ark-Tex Council of Governments Ark-Tex Council of Governments
Filed: February 23, 1999

The Ark-Tex Council of Governments (ATCOG) is soliciting propos- ¢ ¢ ¢
als for the provision of training under Title IIB of the Job Training Coastal Coordination Council
Partnership Act (JTPA). Not 40 ) c R for Consi

) - otice and Opportunity to Comment on Requests for Consis-
For the Title 1B Request for Proposal (RFP), allowable training o Agreement/Concurrence under the Texas Coastal
activities may include, but are not limited to: Texas Academic

Skills Program (TASP) and Texas Assessment of Academic skiidlanagement Program

(TAAS) preparation; computer assisted instruction, basic educatio®n January 10, 1997, the State of Texas received federal approval

skills remediation; and/or English as a Second Language. The periogf the Coastal Management Program (CMP) (62 Federal Register pp.

of performance is June 1, 1999 - September 30, 1999. The deadline439-1440). Under federal law, federal agency activities and actions

for proposal submission is 5:00 p.m., Friday, April 2, 1999. affecting the Texas coastal zone must be consistent with the CMP

Training must be provided by Texas Education Agency/Texas Higheigoals and policies identified in 31 TAC Chapter 501. Requests for
ederal consistency review were received for the following projects(s)

Education Coordinating Board approved institutions that are eithel” ™" X /
1) accredited independent school districts, community colleges o?u“ng the period of February 12, 1999, through February 19, 1999:

post-secondary institutions, institutions of higher education, 2) privat&sEDERAL AGENCY ACTIVITIES:

businesses, trade, technical or vocational schools certified by TEA

3) the T State Technical Coll 24) educati ; t épplicant: Gulf of Mexico F_is_hery Management (_:(_)uncil; Project
) the Texas State Technical College, or 4) education service cen eNumber: 99-0051-F2; Description of Proposed Activity: Pursuant to

Proposals shall be evaluated in terms of the following criteria: projecthe Magnuson Stevens Fishery Conservation and Management Act,
implementation, cost of service and training staff/individuals servedthe applicant proposes Amendment 16B to the Fishery Management
project management, past performance, and other resources. TPan for the Reef Fish Resources of the Gulf of Mexico. The
Ark-Tex Private Industry Council will score the proposals and makeamendment includes the following five (5) proposed actions: to set
the selections. Respondents will be notified in writing of the datesize limits for minor amberjack species, remove species that are not
time, and place of the meeting at which the proposals will be scoredn the management unit, Florida compatible size limits for the entire
The service area includes the following counties in Texas: Bowie SUlf Of Mexico, Florida compatible bag limits for the entire Gulf of
Cass, Delta, Franklin, Hopkins, Lamar, Morris, Red River, and Titus.g/lriﬁ'gg'r and a recreational bag limit for speckled hind and warsaw

In order to ensure that all respondents are provided sufficien . . .
assistance in completing proposals, a respondent’s conference ppllcan_t. Corps of Engineers - Gulf Intracoastal Waterway _Ch_annel
be held at the Ark-Tex Council of Governments Conference Room:° Palacios, Texas; Project Number: 99-0056-F2; Description of

122 Plaza West, Texarkana, Texas on Thursday, March 11, 1999 E%roposed Activity: The applicant proposes to Mai_ntenance Dredge
10:30 a.m. ’ ' ' ' " the Gulf Intracoastal Waterway Channel to Palacios, Texas. Nine

options for beneficial uses of dredged material have been identified
Potential respondents may obtain a copy of the RFP, Scoringnd there appears to be no economically or environmentally viable
Guidelines and Procedures, and Project Scoring Criteria by contactingeneficial use for the dredged material currently being excavated
Cindy Wright, Ark-Tex Council of Governments, P.O. Box 5307, from the channel. All placement areas were identified and used as
Texarkana, Texas 75505, or call (903) 832-8636. described in an Environmental Impact Statement or Environmental
TRD-9901112 Assessment issued prior to the acceptance of the CMP. _The appli_cant
has identified Coastal Natural Resource Areas (CNRAS) in the project

Request for Proposal

James Fisher, Jr.
Executive Director
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area and determined the project activities will not adversely impaciThe Consumer Credit Commissioner of Texas has ascertained the
these CNRAs. following rate ceilings by use of the formulas and methods described

in Articles 1D.003, 1D.009, and 1E.003, Title 79, Revised Civil
Pursuant to §306(d)(14) of the Coastal Zone Management Act o ' ' - ’ T o
1972 (16 U.S.C.A. §51451-1464), as amended, interested part gtatutes of Texas, as amended (Articles 5069-1D.003, 1D.009, and

are invited to submit comments on whether a proposed action i(seI,SE'OO& Vernon’s Texas Civil Statutes).

or is not consistent with the Texas Coastal Management Prograrhe weekly ceiling as prescribed by Articles 1D.003 and 1D.009
goals and policies, and whether the action should be referred téor the period of February 22, 1999-February 28, 1999 is 18% for
the Coastal Coordination Council for review. Further information Consume¥Agricultural/Commerci&lcredit thru $250,000.

for the applications listed above may be obtained from Ms. Jan o . .
Fatheree, Council Secretary, Coastal Coordination Council, l7§¢'he weekly ceiling as prescribed by Articles 1D.003 and 1D.009

North Congress Avenue, Room 617, Austin, Texas 78701-1495 or the period of February 22, 1999-February 28, 1999 is 18% for

or janet.fatheree@glo.state.tx.us. Persons are encouraged to subr%ﬁmmem'al over $250,000.

written comments as soon as possible within 30 days of publicatioThe judgment ceiling as prescribed by Article 1E.003 for the period
of this notice. Comments should be sent to Ms. Fatheree at the abowd March 1, 1999-March 31, 1999 is 10% for Consumer/Agricultural/

address or by fax at 512/475-0680. Commercial/credit thru $250,000.
TRD-9901141 The judgment ceiling as prescribed by Article 1E.003 for the pe-
Larry R. Soward riod of March 1, 1999-March 31, 1999 is 10% for Commercial over
Chief Clerk, General Land Office $250,000.
Coastal Coordination Council iCredit for personal, family or household use.
Filed: February 24, 1999 . . o o
2Credit for business, commercial, investment or other similar purpose.
¢ ¢ ¢ TRD-9901007
Comptroller of Public Accounts Leslie L. Pettijohn

Commissioner
Office of Consumer Credit Commissioner

In accordance with the provisions of Chapter 2254, Subchapter Biled: February 18, 1999

of the Texas Government Code, the Comptroller of Public Accounts

and the Texas Prepaid Higher Education Tuition Board announce this ¢ ¢ ¢

notice of consultant contract award. Deep East Texas Council of Governments

The consultant proposal request was published in the May 1, 199 .

issue of theTexas Registef23 TexReg 4382). %Ec_lq_lé:egtc;f)or Proposals (Economic Development Strategy For
The consultant will assist the Comptroller and the Texas Prepaiq_
Higher Education Tuition Board with investment strategy reports andf
investment guidelines in connection with the administration of the
state’s prepaid higher education tuition program.

Notice of Consultant Contract Award

he Deep East Texas Council of Governments is seeking proposals
rom qualified vendors for the preparation and implementation of
an economic development strategy. DETCOG anticipates entering
into a contract to secure professional services for an economic
The contract is awarded to Watson Wyatt Investment Consulting, Incdevelopment plan including three phases. These phases may be bid
4170 Ashford-Dunwoody Road, N.E., Suite 432, Atlanta, Georgiaupon individually but a contractor is not limited to bidding on just
30319. The total dollar value of the contract is not to exceedone or two of the phases. Those phases include the following:
$125,000.00. The contract was executed December 10, 1998, an
extends through December 9, 1999. Watson Wyatt will prepare
an investment strategies report, which is due on May 11, 1999 Target Industry Study
Additionally, Watson Wyatt will prepare an annual report comparing
the Texas Tomorrow Fund's actual performance with the fund's’
investment plan. The report is due twenty-one calendar days after thehis strategy will be developed for use as a regional promotion
end of the state fiscal year. Additionally, Watson Wyatt will prepareproject. Detailed information to be provided should contain, but not
quarterly reports presenting the Texas Tomorrow Fund’s total returtbe limited to the materials noted below.

(after related fees are deducted) and the fund’s allocation among asset

classes. The quarterly reports are due within twenty-one days aft rHASE |
the end of each fiscal quarter of the state through the term of th© ATA BASE DEVELOPMENT PROPOSAL
contract.

dDa’[a Base Development

Marketing Plan for Each Study Group

The overall objective of this element is to develop a database for the
TRD-9901146 DETCOG region that supports location requirements of our target
David R. Brown industry clientele. As a minimum, the data should contain:
Legal Counsel
Comptroller of Public Accounts
Filed: February 24, 1999 « Geographic markets for finished products / services

« Population / projections as a region and on a county by county basis

¢ ¢ ¢ » Raw material source data

Office of Consumer Credit Commissioner * Service support required by industry group

. - * Transportation requirements for raw materials and finished products
Notice of Rate Ceilings P q P
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« Infrastructure requirements of each target industry will include L4 L4 L4

communication, water, sewer, electric and natural gas. .
g East Texas Council of Governments
PHASE I
Request for Proposal

TARGET INDUSTRY STUDY PROPOSAL ) S
- . . . . . The East Texas Workforce Development Area is soliciting individuals
The overall objective of this element is to identify 5-6 target industrynierested in serving as independent reviewers of proposals to be

groups that: submitted to the East Texas Workforce Development Board for
« Can most likely be recruited to East Texas (use area’s raw materiafgne Stop Career Development Center Operations and employment

and are in geographic proximity to finished goods markets) and training services through the Workforce Investment Act, the
Temporary Assistance to Needy Families Program, the Welfare -

* Are growth type industries to-Work Program and the Food Stamp Employment and Training

« Offer above average wages now paid in East Texas Program. In addition, proposals for Job Tra_lining Partnership_P_rogra_m
o ) . . Summer Youth Model Projects and Remedial Classroom Training will

* Tend to have a minimal environmental impact on the region be reviewed.

* Emerging industries (an over the horizon look should be given 1 ocal procurement policy requires that all proposals for delivery of

identify industry types as may be appropriate for East Texas) services involving expenditures in excess of $75,000 be reviewed

Industries should be identified by name, full address, and decisioRy @ panel of three or more independent reviewers. This review
maker if possible. A detailed explanation should be prepared on eadiocess requires that the panel of independent reviewers be on site
target industry group justifying rational as to why the industry groupat a location in the ETCOG region for a period of two to four days
is a fit for East Texas. Also to be included is a brochure formatdepending upon the number of proposals and/or the complexity of the
appropriate for use as a stand alone marketing piece. procurement. The East Texas Council of Governments, administrative
entity for the East Texas Workforce Development Area, will be

PHASE il responsible for engaging the services of the independent reviewers.
MARKETING PLAN PROPOSAL

The Person to be Contacted Regarding Submission of a Proposal

A marketing strategy and plan will be developed to provide the|ngiyiduals wishing to serve as independent reviewers should submit
greatest impact for the dollar spent to market East Texas. Thig resume with a letter of application to: Wendell Holcombe, Director
strategy will include: of Workforce Programs, East Texas Council of Governments, 3800
» Marketing materials Stone Road, Kilgore, Texas 75662

« |dentify publication and ads for advertisement Individuals who previously responded to the Request for Qualifica-
tions for Independent Reviewers conducted for the Program Year 1998
One Stop career Centers procurement should submit notification of

« Provide a schedule and follow - up procedure for responses téeir availability to participate in the upcoming proposal review to
marketing efforts. the above address.

CONTRACTOR REQUIREMENTS Closing Date for Receipt of Proposals

The proposal should include a proposed work program to develop thi order to be considered for this engagement, a response should

Strategy’ proposed stafﬁng of the project’ a summary of experiencee received by March 19, 1999. ReSpOI"ISES_ will remain on file for

of staff members that will perform most of the work, overall Subsequent procurements for a two-year period.

qual_ifications of the cons_ultant in s_tudies of this nature. A summaryrne Procedure by Which Subcontracts will be Awarded

of direct and related project experience, and estimated schedule for ) )

completing the work, and a fee range for accomplishing the scope dfompensation for this engagement shall be $450 per day plus

services. expenses. Selection of the reviewers shall be based upon professional
. experience with and knowledge of employment and training programs

Proposals should be submitted to: and the ability to commit the time required to complete the review

Walter Diggles process. (Knowledge of One Stop Career Center operations is

preferred.) The current schedule for procurement contemplates that

proposals for One Stop Career Center Operators be reviewed between

« Suggest a marketing budget

Executive Director

DETCOG April 7th through April 9th, 1999.
274 E. Lamar TRD-9901144
Glynn Knight
Jasper, Texas 75951 Executive Director
(409) 384-5704 East Texas Council of Governments
Proposals should be received by 5:00 P.M. on Monday March 15/ 1€d- February 24, 1999
1999. ¢ ¢ ¢
TRD-9901104 Texas Education Agency
Walter G. Diggles
Executive Director Notice of Public Hearing on the Draft Texas State Plan for
Deep East Texas Council of Governments Adult Education

Filed: February 22, 1999
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The Texas Education Agency Division of Adult and Community Additional information may be obtained from Meg Brown or Dr.
Education will receive public comment on the draft Texas StateDeborah Stedman, Adult and Community Education, Texas Education
Plan for Adult Education on March 8, 1999, at the Houston READ Agency, 1701 North Congress Ave., Austin, TX 78701 (512) 463-
Commission Palm Learning Center, 5330 Griggs Road, Houstor294.

Texas 77021. The hearing will begin at 9:00 a.m. and concludel.RD_9901140

at 12 noon. Criss Cloudt

Comments will be received on the plan components of needssociate Commissioner, Policy Planning and Research
assessment; description of allowable activities, including familytexas Education Agency

literacy, performance indicators and annual evaluation; procesgjjeq: February 24, 1999

and procedures for funding eligible providers; program strategies

for various populations; integration with other adult education ¢ ¢ ¢

and training activities; direct and equitable access; programs fo
corrections and institutionalized; and state leadership activities. Texas DEpartment of Health

Individuals planning to provide oral testimony must so state wherl-icensing Action for Radioactive Materials

registering.  Each individual will be allowed three minutes for The Texas Department of Health has taken actions regarding licenses
testimony. A written copy of the testimony is required. Testimony for the possession and use of radioactive materials as listed in the table
will be heard in the order of registration. below. The subheading labeled “Location” indicates the city in which

Written comments to be provided in lieu of oral testimony should the radioactive material may be possessed and/or used. The location
be sent by mail to Dr. Deborah Stedman, Division of Adult listing “Throughout Texas” |nd_|cate_s tha_t the radioactive material may
and Community Education, Texas Education Agency, 1701 NortHe used on a temporary basis at job sites throughout the state.
Congress Avenue, Austin, TX 78701; by FAX to (512) 475-3661; or

by e-mail to dstedman@tmail.tea.state.tx.us.
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Licensing Actions for Radiocactive Materials

NEW LICENSES ISSUED:

Amend-  Date of
Location Name License# City ment # Action
Denton Metro North Clinic L05235 Denton 0 01/04/99
Houston Leachman Cardiology Associates L05229 Houston 0 02/05/99
Pasadena Gulf Coast Cancer Center Inc L05194 Pasadena 0 02/09/99
Throughout Texas Momentum Design and Construction Inc L05212 El Paso 0 02/02/99
AMENDMENTS TO EXISTING LICENSES ISSUED:

Amend-  Date of
Location Name License# City ment # Action
Abilene Hendrick Medical Center 102433 Abilene 58 02/01/99
Amarillo Northwest Texas Healthcare System Inc dba NW Tx Hosp. L02054 Amarilio 53  02/08/99
Baytown Jacinto MRl and Diagnostic Center L04808 Baytown 3 02/11/99
Bedford Carter Bloodcare L00630 Bedford 34 02/08/99
Borger Phillips Chemical Company A Div.of Phillips Petroleum L05181 Borger 1 02/11/99
College Station Texas A & M University L00448 College Station 97  02/11/99
Corpus Christi Citgo Refining and Chemicals Inc L00243 Corpus Christi 29 02/11/99
Corpus Christi Riverside Hospital Inc dba Northwest Regional Hosp. L02977 Corpus Christi 22 02/01/99
Corpus Christi Costal Cardiology Association L04754 Corpus Christi 8 01/28/99
Corpus Christi Associates in Heart Disease dba Heart Clinic/Corpus  L05023 Corpus Christi 2 02/01/99
Datlas Methodist Hospitals of Dallas - Radiology Services L00659 Dallas 36 02/04/99
Dallas Raytheon Company L0O0946 Dallas 80 02/03/99
Dallas Presbyterian Hospital of Dallas L01586 Dallas 71 02/02/99
Dallas Animal Radiology Clinic L03535 Dallas 13 02/10/99
Dallas Raytheon Company LO4096 Dallas 17 02/03/99
Dallas Texas Oncology PA dba Sammons Cancer Center L04878 Dallas 11 02/02/99
Gonzales Gonzales Healthcare Systems dba Memorial Hospital L03473 Gonzales 6 01/29/99
Houston Syncor International Corporation L01911 Houston 102 02/10/99
Houston Testmaster Inc L03651 Houston 12 02/04/99
Houston Proportional Technologies Inc L04747 Houston 9 02/09/99
Houston QC Laboratories Inc L04750 Houston 6 02/03/99
Lubbock Texas Tech University Health Sciences Center 101869 Lubbock 62 02/08/99
Lufkin Piney Woods Healthcare System LLC dba Woodland Height L01842 Lufkin 33  02/03/99
McAllen Valley Heart Center L05149 McAllen 4 02/12/99
Midland Norm Decon Services LLC L0497 Midland 7 01/29/99
Nacogdoches Memorial Hospital L01071 Nacogdoches 31 02/01/99
Odessa Suresh N Gadasalli MD PA L05156 Odessa 1 02/03/99
Palestine Palestine Principal Healthcare Limited Partnership L02728 Palestine 27 02/04/99
Palestine Palestine Principal Healthcare Limited Partnership L02728 Palestine 28 02/10/99

CONTINUED AMENDMENTS TO EXISTING LICENSES ISSUED:
Amend- Date of

Location Name License# City ment # Action
Pasadena Pasadena Paper Company L00906 Pasadena 32 02/02/99
Port Arthur Tenet Healthcare Ltd dba Park Place Medical Center L01707 Port Arthur 38 02/01/99
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San Antonio US Diagnostic Inc dba San Antonio Diagnostic Imaging L04968 San Antonio 12 02/10/99
San Antonio US Diagnostic Inc dba San Antonio Diagnostic Imaging L04968 San Antonio 13 02/11/99
Sunray Diamond Shamrock Refining Company L P L04398 Sunray 6 02/09/99
Temple Wilsonart International L02857 Temple 13 01/29/99
Temple Wilsonart International L02857 Temple 14 02/10/99
Texarkana Alumax Mill Products Inc L04663 Texarkana 8 02/12/99
Throughout Texas M@S Inspection Incorporated L00087 Houston 75 02/01/99
Throughout Texas Western Atlas International Inc dba Baker Atlas L00446 Houston 19  02/09/99
Throughout Texas  Fugro South Inc/Gulf Coast Testing Laboratories L0474 Corpus Christi 24 02/03/99
Throughout Texas Furgro South Inc/Gulf Coast Testing Laboratory L01474 Corpus Christi 25 02/10/99
Throughout Texas [co Worldwide Inc L01884 Houston 27 02/09/99
Throughout Texas H B Zachry Company L01995 San Antonio 17 02/05/99
Throughout Texas Bix Testing Laboratories Inc L02143 Baytown 90 02/03/99
Throughout Texas Bix Testing Laboratories Inc L02143 Baytown 91 02/09/99
Throughout Texas Technical Welding Laboratory Inc L02187 Pasadena 118 02/09/99
Throughout Texas  GCT Inspection Inc L02378 South Houston 53  02/09/99
Throughout Texas Catch-A-Fault L02725 Denton 13 02/09/99
Throughout Texas Lower Colorado River Authority L02738 La Grange 26 02/03/99
Throughout Texas Goolsby Testing Laboratories Inc L03115 Humble 62 02/01/99
Throughout Texas Triple G X-ray & Testing Labs Inc L03136 Humble 23 02/01/99
Throughout Texas Triple G X-ray & Testing Labs Inc L03136 Humble 24 02/09/99
Throughout Texas Reinhart and Associates Inc 1.03189 Austin 32 02/11/99
Throughout Texas Baker Oils Tools L03272 Houston 20 02/08/99
Throughout Texas D-Arrow Inspection Inc L03816 Houston 60 02/01/99
Throughout Texas Professional Service Industries Inc L03924 Arlington 13 02/03/99
Throughout Texas El Paso Inspection L04599 El Paso 24 02/02/99
Throughout Texas Gulf Coast Inspection Inc L04934 Ingleside 4 02/01/99
Throughout Texas Professional Service Industries Inc L04947 Austin 6 02/01/99
Throughout Texas Conam Inspection L05010 Houston 16 02/12/99
Throughout Texas Hi-Tech Testing Service Inc L05021 Longview 19  02/02/99
Throughout Texas Hi-Tech Testing Service Inc L05021 Longview 20  02/10/99
Throughout Texas N-Spec Quality Services Inc L05113 Corpus Christi 3 02/09/99
Throughout Texas M & G Inspection & Testing Incorporated L05220 Houston 1 02/01/99
Throughout Texas Non-Destructive Inspection Corporation L02712 Lake Jackson 63  02/12/99
Throughout Texas E I Dupont De Nemours & Co - Sabine River Works L000S Orange 64 01/29/99
Waco Waco Cardiology Associates L05158 Waco 1 02/08/99
RENEWALS OF EXISTING LICENSES ISSUED:
Amend-  Date of
Location Name License# City ment # Action
Lubbock University Medical Center L04719 Lubbock 24 01/29/99
Midland P V Patel MD dba Physicians P V Patel and Associates L04729 Midland 6 02/10/99
Paris Physician Reliance Network Inc dba Paris Reg. Cancer L04664 Paris 0 02/01/99
Pasadena NDS Products Inc L00991 Pasadena 37 02/09/99
Throughout Texas  Exxon Chemical Americas L01135 Baytown 56 02/10/99
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CONTINUED RENEWALS OF EXISTING LICENSES ISSUED:

Location

Throughout Texas
Throughout Texas
Throughout Texas

Name

City of Fort Worth Department of Engineering
Omalley Engineers
Rhodes Testing

TERMINATIONS OF LICENSES ISSUED:

Location

La Porte

San Angelo

The Woodlands
Throughout Texas
Throughout Texas
Throughout Texas
Weslaco

Name

Corpus Christi Inspection and Engineering Inc
Combest Geoscience

Houston Advanced Research Center

NDT Systems Inc

Curleys Inspection Service

Daniel Valve Company

Texas A & M University-Kingsville Citrus Center

In issuing new licenses and amending and renewing existing licenses,
the Texas Department of Health, Bureau of Radiation Control, has
determined that the applicants are qualified by reason of training and
experience to use the material in question for the purposes requested
in accordance with Texas Regulations for Control of Radiation in
such a manner as to minimize danger to public health and safety or
property and the environment; the applicants’ proposed equipment,
facilities, and procedures are adequate to minimize danger to public
health and safety or property and the environment; the issuance of the
license(s) will not be inimical to the health and safety of the public
or the environment; and the applicants satisfy any applicable special
requirements in the Texas Regulations for Control of Radiation.

This notice affords the opportunity for a hearing on written request
of a licensee, applicant, or “person affected” within 30 days of the
date of publication of this notice. A “person affected” is defined as a
person who is resident of a county, or a county adjacent to the county,
in which the radioactive materials are or will be located, including
any person who is doing business or who has a legal interest in land
in the county or adjacent county, and any local government in the
county; and who can demonstrate that he has suffered or will suffer
actual injury or economic damage due to emissions of radiation. A
licensee, applicant, or “person affected” may request a hearing by
writing Richard A. Ratliff, PE., Chief, Bureau of Radiation Control
(Director, Radiation Control Program), 1100 West 49th Street, Austin,
Texas, 78756-3189.

Any request for a hearing must contain the name and address of the
person who considers himself affected by Agency action, identify the
subject license, specify the reasons why the person considers himself
affected, and state the relief sought. If the person is represented by
an agent, the name and address of the agent must be stated.

Copies of these documents and supporting materials are available
for inspection and copying at the office of the Bureau of Radiation

Amend-  Date of
License# City ment # Action
101928 Fort Worth 17 02/09/99
L02310 Brenham 15 02/02/99
L04702 Longview 6 02/09/99

Amend- Date of
License# City ment # Action
L04379 La Porte 50 01/28/99
L04652 San Angelo 02/11/99
4706 The Woodlands 3 02/02/99
102031 Houston 33 02/01/99
L02437 Monahans 1 02/10/99
L03077 Houston 10 02/11/99
L01044 Weslaco 16 02/02/99

Control, Texas Department of Health, Exchange Building, 8407 Wall
Street, Austin, Texas, from 8:00 a.m. to 5:00 p.m. Monday-Friday
(except holidays).

TRD-9901033

Susan K. Steeg

General Counsel

Texas Department of Health

Filed: February 22, 1999

¢ 14 ¢

Notice of Request for Proposals for Projects to Provide Com-
munity Outreach Services for the Texas Special Supplemental
Nutrition Program for Women, Infants, and Children

INTRODUCTION

The Texas Department of Health (department), Women, Infants and
Children (WIC) Program, announces a Request for Proposals (RFP)
for services to be performed during a 15- month period beginning
July 1 of federal fiscal year 1999, continuing through all of federal
fiscal year 2000, ending September 30, 2000. The grant is being
funded by the Texas WIC Program and administered by the Outreach
and Marketing Section of the Health Communications Division of
the Bureau of Community Oriented Public Health (COPH). The RFP
will be released on March 19, 1999.

GENERAL PURPOSE AND PROGRAM GOALS

The purpose of the funding is to increase WIC participation through
community-based outreach activities, with a focus on groups most
likely to be in need of WIC services but not receiving services.
Participants include Medicaid enrollees who are pregnant or who have
recently had children, migrant families, eligible pregnant women early
in their first trimester, pregnant teenagers, and eligible children up to
age five.
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ELIGIBLE APPLICANTS Eligible applicants are public or private nonprofit health care or

- . . - . social services organizations within the El Paso HSDA (counties of
E.I'g'ble appllcants |n_cIU(je, but are not limited to nonprofit commu- Brewster, Culberson, El Paso, Hudspeth, Jeff Davis, and Presidio).
nity agencies, organizations, anq _tasl_< f(_)rces, go_vernmenta_l en?'t'eRgencies that have had state or federal contracts terminated or placed
(including city, county, and state); institutions of higher learning, in-

1 . 2 on probation within the last 24 months for deficiencies in fiscal or
dependent school districts, and faith-based organizations. ; -
programmatic performance are not eligible to apply.
AVAILABILITY OF FUNDS . ) )
Applicants must demonstrate fiscal solvency and have appropriate
A total of $500,000 will be available to fund approximately ten fiscal management capacity and systems; adequate administrative
community projects. The funds were appropriated through the Texaand program management capacity; and the ability to work in a

Special Supplemental Nutrition Program for Women, Infants, andcooperative system of care within the HSDA to avoid duplication
Children. and provide quality, accessible services for persons with HIV.

PROJECT AND BUDGET PERIODS TIME LINE FOR THE RFP PROCESS

Contracts will be funded for 15 months beginning July 1, 1999, andMarch 18, 1999 (RFP Available to Public)
ending September 30, 2000. There is no set cap on individual bUdgetﬁlarch 30, 1999 (Letters of Intent to Apply Due)

REVIEW AND ANARD CRITERIA March 30, 1999 (Pre-Application Conference)
Each application will first be screened for completeness and timex
liness. Proposals which are deemed incomplete or arrive after th'gIay 3, 1999 (Proposals Due)

deadline will not be reviewed. Proposals will be reviewed by a teamJune 3, 1999 (Award Decisions)

of reviewers. The proposals will be evaluated using the criteria an%eptember 1, 1999 (Contract Start Date)

review process described in the RFP.
TO OBTAIN THE REQUEST FOR PROPOSALS

DEADLINE
. . - : requirements and information are contained in the RFP. Interested
Proposals prepared according to instructions in the RFP package mlégrties may obtain a copy of the RFP by contacting Ms. Anne

be received by the department by 5:00 p.m., Central Daylight Saving 'Brien, HIV/AIDS Resource Center, 1505 Mescalero Drive, El Paso

Time, on or before May 3, 1999. Texas, 79925, Telephone (915) 772-3366.
TO OBTAIN A COPY OF THE REQUEST FOR PROPOSALS  1Rp 0901032

To request of copy of the RFP, contact Amy Samet, Outreach anSusan K. Steeg

Marketing Specialist, Bureau of Community Oriented Public HealthGeneral Counsel

(COPH), Texas Department of Health, Health CommunicationSrexas Department of Health
Division, 1100 West 49th Street, Austin, Texas, 78756-3199, E-mail;eq: February 22, 1999
address amy.samet@tdh.state.tx.us, or fax (512) 406-0722.

TRD-9901031 ¢ ¢ ¢

Susan K. Steeg Texas Department of Housing and Community
General Counsel Affairs

Texas Department of Health

Filed: February 22, 1999 HOME Investment Partnerships Program; Notice of Fund

Availability; HOME Rental Housing Development Funds

¢ ¢ ¢ Combined with Low-Income Housing Tax Credits

N(_)ti_ce Of Request for Proposals fo_r _Ryan_ White Title 11 Ad- The Texas Department of Housing and Community Affairs (TDHCA),
ministrative Agency for Grant Administration in the EI Paso rqugh its HOME Investment Partnerships (HOME) Program, an-

Service Delivery Area nounces the availability of funds for the development and support of

The Texas Department of Health (department) and the El Paso Humd&tgcent, safe and affordable rental housing for low, very low, and ex-
Immunodeficiency Virus (HIV) Care Consortium announce the avail-"émely low-income households. TDHCA intends to make available
ability of $1,071,278 in grant funds to provide outpatient health caré2PProximately $1.5 million in HOME funds for eligible applicants

and social services to persons with HIV and Acquired Immunodefithat apply for and receive an allocation of tax credits during the 1999

ciency Syndrome (AIDS) within the El Paso HIV Services Delivery LOW-Income Housing Tax Credit allocation round. These funds will
Area (HSDA). be distributed according to the rules and procedures as set forth in the

HOME Investment Partnership Program Policies and Procedures for

Through a Request for Proposals (RFP) the El Paso HIV Care Corrental Project Assistance when Combined with Low-Income Hous-
sortium is seeking an administrative agency to provide grant adminmng Tax Credits.

istration of the above funds through a memorandum of understanding o o

with the Consortium. On behalf of the Consortium, the administrativeEligible Activities:

agency applies for and manages funds and programs for the provisigicquisition, Rehabilitation or New Construction of Multifamily rental
of HIV services within the HSDA and provides administrative sup- housing. Types of eligible housing include: Multifamily Apartments,
port to the consortium. The department will enter into contract withFourplex(s), Elderly Housing, Single Room Occupancy, Residential
the selected administrative agency on or about September 1, 1999 Cooperative, Transitional Housing, or other developments eligible
ELIGIBILITY under the HOME and Low-Income Housing Tax Credit Programs;

Eligible Applicants:
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(1) Nonprofit organizations; Copies of the filing may be obtained by contacting Gifford Ensey, at
the Texas Department of Insurance, Legal and Compliance, P.O. Box
149104, Austin, Texas 78714-9104, extension (512) 475-1761.

This filing is subject to Department approval without a hearing unless
(4) Public housing agencies a properly filed objection, pursuant to Art. 5.101, 8§3(h), is made
with the Chief Actuary, Philip Presley, at the Texas Department of

; o . : . Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within
questions or requests for additional information may be directed t

the HOME Program, Texas Department of Housing and Communit 0 days after publication of this notice.
Affairs, P.O. Box 13941, Austin, TX 78711-3941, (512) 475-3109. TRD-9901102
Bernice Ross

(2) Units of general local government;
(3) For-profit housing development entities; and

Requests for HOME Rental Housing Development applications

Applicants must submit one (1) original HOME Rental Housing i
Development application (only attachments) and one (1) copy of€Puty Chief Clerk
the Low-Income Housing Tax Credit application (only pages 1-24).Texas Department of Insurance
Applicants must submit the applications in a 3-ring binder. There igFiled: February 22, 1999
no charge for submission of the HOME Rental Housing Development . . .
application. he © o . his des " .

) - . e Commissioner of Insurance, or his designee, will consider
HOME Rental Housing De\{elopment appllcatlons must be_ re(_:e'\/eipproval of a rate filing request submitted by American Alternative
by TDHCA no later than 5:00 p.m., April 30, 1999. Applications |,5,-ance Corporation proposing to use rates that are outside the

rec_eived after this ti_me_ wiII_not be considered for fu_ndi_ng. Appli- lexibility band promulgated by the Commissioner of Insurance
cations sent by facsimile will not be accepted. Applications Sho“k%ursuant to TEX. INS. CODE ANN. art. 5.101, §3(g). They are

be mailed to: HOME Program, Texas Department of Housing an roposing a rate for commercial automobile insurance of -30% below

go_mf%'gtyAAﬁ?irS'T P. 0'72;3701)(1 é%iil 811 Barton Springs Road, e henchmark for ambulance; -57.5% below the benchmark for fire
uite » Austin, Texas . ) departments with ambulance for all coverages and territories; and

TRD-9901117 -15% below the benchmark for all other classes (including private
Daisy Stiner passenger types on a commercial policy).
Executive Director _ _ _ Copies of the filing may be obtained by contacting Gifford Ensey, at
Texas Department of Housing and Community Affairs the Texas Department of Insurance, Legal and Compliance, P.O. Box
Filed: February 23, 1999 149104, Austin, Texas 78714-9104, extension (512) 475-1761.
L4 L4 L4 This filing is subject to Department approval without a hearing unless

T D fH S . a properly filed objection, pursuant to Art. 5.101, 83(h), is made

exas Department o uman services with the Chief Actuary, Philip Presley, at the Texas Department of

Availability of 1998 Expenditure Report of Title XX Social ~ Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 within
Service Block Grant Funds 30 days after publication of this notice.

The Texas Department of Human Services has published a repo-lr- D-9901124

describing the actual expenditures of Title XX Social Service Block>e"ice Ross
Grant funds for fiscal year 1998. Free copies of the report ardeputy Chief Clerk
available to the public. Texas Department of Insurance

. . . Filed: February 23, 1999
Contact Person: To obtain a copy of this report, write Bobby y

Halfmann, Chief Financial Officer, Texas Department of Human ¢ ¢ ¢

Services, W-421, P. O. Box 149030, Austin, Texas 78714-9030. . . .
TRD-9501143 Texas Low-Level Radioactive Waste Disposal Au-

Paul Leche thority

Agency Liaison Notice of Contract Award
Texas Department of Human Services

Filed: February 24, 1999 Under the provisions of Government Code, Chapter 2254, the Texas

Low-Level Radioactive Waste Disposal Authority publishes this

¢ ¢ ¢ notice of a consulting services award for conducting a public policy
study regarding privatization of the development and operation of a
Texas Department of Insurance low-level radioactive waste management facility for Texas.
Notices Publication requirements of the request for consultant proposal were

The Commissioner of Insurance, or his designee, will considefVaved by the Governor's Office of Budget and Planning under the
' ; gmergency waiver provisions of Section 2254.025, Government Code,
Company of Texas proposing to use rates outside the flexibility band@"d @ finding that the required fact exists was signed on February 17,
promulgated by the Commissioner of Insurance pursuant to TEX 999. A_n emergency was deem_ed to exist because ’ghe '99'5'?“"9
INS. CODE ANN. art. 5.101, §3(g). They are proposing a rate ofleadershlp reque_sted that the p(_)llcy _st_udy be a(_:c_ompllshed in time
-73% below the benchmark for only class codes 6451-6454 and 648{?}r the 76th _Legl_slature to CO’FS'der It in deterr_mnmg the future of
6484: and -10% below the benchmark for all other class codes folPW-lével radioactive waste policy for the next biennium.
all coverages and territories for commercial automobile insurance.

IN ADDITION March 5, 1999 24 TexReg 1669



The consultant proposal contract was awarded to Research & Plannimgpproximately one mile west of the intersection of Farm-to-Market
Consultants (RPC), 7600 Chevy Chase Drive, Austin, Texas 7875Road 428 and Farm-to-Market Road 1385 near Aubrey in Denton
512/371-8166. County, Texas; new Texas Pollution Discharge Elimination System

The total value of the contract will not exceed $60,000.00. The(TPDES) Individual Permit Number 04031.

contract period begins on February 17, 1999, and will continue untilOE CORDELL, 129 West Mesquite, Dublin, Texas 76446; The
April 30, 1999. facility is located on the south side of Farm-to-Market Road 847
approximately two miles east of the City of Dublin in Erath County,

For additional information, contact Ruben Alvarado, Texas Low- ] . . o
Level Radioactive Waste Disposal Authority, 7701 North Lamar, SuiteTean’ new Texas Pollution Discharge Elimination System (TPDES)

300, Austin, Texas 78752, (512) 451-5292. Permit Number 04020.

TRD-9901103 BRYAN B. BERGER & HENRY J. NOVAK, P.O. Box 219, Flatonia,

Lee H. Mathews Texas, 78941-0219; The existing facility is located on the south
: side of County Road 401 approximately five miles southwest of the

Deputy General Manager and General Counsel

9= i ] intersection of U.S. Highway 90 and State Highway 95 in Flatonia
Texas Low-Level Radioactive Waste Disposal Authority in Gonzales County, Texas.

Filed: February 22, 1999
PLAINVIEW DAIRY, LTD. CO., 3715 Lovers Lane, Roswell, New

¢ ¢ ¢ Mexico 88201; The proposed facility will be located at the southeast

: : corner of the intersection of County Roads Y and 145. This

T_exas Natural Resource Conservation Commis- intersection is one mile east of the intersection of County Road 145

sion and Farm-to-Market Road 400, which is 4 miles south of the City of
Plainview in Hale County, Texas.

TRD-9901149

LaDonna Castanuela

The following notices were issued during the period of February 1Q-pief clerk

to February 23, 1999. No discharge of pollutants into the waters o, .. Natural Resource Conservation Commission

the state is authorized by these permits. All waste and wastewa’[T:riIe d: February 24. 1999

will be beneficially used on agricultural land. ' y et

Written public comments and requests for contested case hearings ¢ ¢ ¢

may be submitted to the Office of the Chief Clerk, at the addresgCorrection of Error

provided in the information section below, within 30 days of the date . . )
of newspaper publication of the notice. If a hearing request is fileqNOte: Due to a typographical error by the Texas Register, this
the Executive Director will not issue the permit and will forward COrrection notice originally published in the February 19, 1999, Texas
the application and hearing request to the TNRCC Commissioner&&gister (24 TexReg 1277) is being republished correctly.

for their consideration at a scheduled Commission meeting. If arhe Texas Natural Resource Conservation Commission submitted
contested case hearing is held, it will be a legal proceeding S|mllaproposed amendment for 30 TAC §§70.2, 70.5, 70.7—70.11, 70.51,
to a civil trial in state district court. 70.101, 70.102, and 70.104-70.106, published in the January 29,
Written hearing requests, public comments or requests for a publid999, issue of thdexas Registef24 TexReg 498).

meeting should be submitted to the Office of the Chief Clerk,on page 501, parts of the first and second sentences were not
MC 105, TNRCC, P.O. Box 13087, AUS“n, Texas 78711'3087.under|ined to indicate new |anguage.

For information concerning the hearing process, contact the Public .

Interest Counsel, MC 103, the same address. For additionalNe proposed §70.10(c) should have been published as follows:
information, please contact the Office of Public ASSiStance, Toll Free‘,‘(c) When an agreement is reached’ the executive director shall

at 1-800-687-4040. General information regarding the TNRCC carpublish the proposed agreed order in the Texas Register for public
be found at our web site at www.tnrcc.state.tx.us. comment not later than the 30th day before the date on which the

Listed are the names of the applicants, the type of application (negudlic comment period closes, under Texas Water Code, §7.075.
permit, amendment, or renewal), the permit number, the type of?Nce the proposed agreed order is published, the executive director
facility, and the location of the facility. shall file the agreed order with the chief clero shat al timely
public comments will be received by the executive director before the
ROEL STOKER, Route 3, Box 199C, Stephenville, Texas 76401; The;ommission meeting on which the item is set. The chief clerk shall
facility is located on County Road 913 one-quarter of a mile souththen schedule the agreed order for consideration during a commission
of the intersection of County Road 913 and U.S. Highway 67, thismeeting under Chapter 10 of this title (relating to Commission
intersection being approximately seven miles east of Stephenville iMeetings). If the enforcement action is under the jurisdiction of
Erath county, Texas; New Permit Number 04028. SOAH, the judge shall remand the action to the executive director

A & A DAIRIES, INC. & JOHN DOLLINS, 9128 County Road 1127, who WI” fl|e the agr_eed orgjer with the chief clerk for commission
Godley, Texas 76044; The existing facility is located on the northwes€onsideration. The judge is not required to prepare a proposal for
corner of the intersection of County Road 1127 and Farm-to-Markefl€cision or memorandum regarding the settlement.

Road 2331 approximately two miles southwest of Godley in Johnson . . .

County, Texas; new Texas Pollution Discharge Elimination System
(TPDES) Permit Number 03982. Enforcement Orders

MAHARD EGG FARM, INC., P.O. Box 248, Prosper, Texas 75078- An agreed order was entered regarding HARRIS COUNTY FRESH
0248; The existing facility is located on the east side of Coffey RoadyATER SUPPLY DISTRICT 1-A, Docket Number 1997-0819-

Applications for Concentrated Animal Feeding Operation
Permits
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MWD-E; TNRCC Permit Number 11195-001; Enforcement ID Num- 1899, Texas Natural Resource Conservation Commission, P.O. Box
ber 8921 on February 16, 1999 assessing $14,000 in administrati3087, Austin, Texas 78711-3087.

penalties. An agreed order was entered regarding PIRATES COVE WATER
Information concerning any aspect of this order may be obtained bysUPPLY AND SEWER SERVICE CORPORATION, Docket Number
contacting Guy Henry, Staff Attorney at (512) 239-6259 or Mike 1998-0588-MWD-E; Expired Permit Number 12553-001; Enforce-
Meyer, Enforcement Coordinator at (512) 239-4492, Texas Naturament ID Number 12572 on February 16, 1999 assessing $2,000 in
Resource Conservation Commission, P.O. Box 13087, Austin, Texaadministrative penalties.

78711-3087. Information concerning any aspect of this order may be obtained by
An agreed order was entered regarding DIAMOND SHAMROCK contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
REFINING COMPANY, L.P., Docket Number 1998-0601-IWD-E; Texas Natural Resource Conservation Commission, P.O. Box 13087,
Permit Number 01353; Enforcement ID Number 9154 on FebruaryAustin, Texas 78711-3087.

16, 1999 assessing $6,875 in administrative penalties. An agreed order was entered regarding CITY OF LUBBOCK, Docket
Information concerning any aspect of this order may be obtained bjlumber 1998-0890-MWD-E; WQ Facility ID Number 10353-008;
contacting Michael Meyer, Enforcement Coordinator at (512) 239-Enforcement ID Number 12786 on February 16, 1999 assessing
4492, Texas Natural Resource Conservation Commission, P.O. Bdk11,250 in administrative penalties.

13087, Austin, Texas 78711-3087. . . . .

Information concerning any aspect of this order may be obtained by
An agreed order was entered regarding AZIZOLAH REZAKHANI contacting Michael Meyer, Enforcement Coordinator at (512) 239-
DBA LUBE KWIK, Docket Number 1998-0569-AIR-E; TNRCC ID 4492, Texas Natural Resource Conservation Commission, P.O. Box
Number DB-4770-J; Enforcement ID Number12360 on February 1613087, Austin, Texas 78711-3087.

1999 assessing $2,344 in administrative penalties. An agreed order was entered regarding MERICHEM-SASOL USA
Information concerning any aspect of this order may be obtained byLC, Docket Number 1998-0737-IHW-E; SWR Number 30595;
contacting Tracy Harrison, Staff Attorney at (512) 239-1736 or CarlEnforcement ID Number 1160 on February 16, 1999 assessing $7,500
Schnitz, Enforcement Coordinator at (512) 239-1892, Texas Naturdh administrative penalties.

Resource Conservation Commission, P.O. Box 13087, Austin, Texalsnformation concernin . .
78711-3087. _ _ g any aspect of this o_rder may be obtained by

contacting Tim Haase, Enforcement Coordinator at (512) 239-6007,
An agreed order was entered regarding LOUISIANA PACIFIC COR-Texas Natural Resource Conservation Commission, P.O. Box 13087,
PORATION, Docket Number 1998-0641-AlR-E; Account Number Austin, Texas 78711-3087.

HF-0011-W; Enforcement ID Number 434 on February 16, 1999 aSan agreed order was entered regarding SPORTS & FITNESS
sessing $13,500 in administrative penalties.

CLUBS OF AMERICA, INC. DBA "Q" THE SPORTS CLUB,
Information concerning any aspect of this order may be obtained bypocket Number 1998-0270-MWD-E; TNRCC ID Number 90101602;
contacting Lawrence King, Enforcement Coordinator at (512) 239-Enforcement ID Number 12055 on February 16, 1999 assessing
1405, Texas Natural Resource Conservation Commission, P.O. Bdk1,500 in administrative penalties.

13087, Austin, Texas 78711-3087. . . . .

Information concerning any aspect of this order may be obtained
An agreed order was entered regarding INDUSTRIAL PIPE AND by contacting William Puplampu, Staff Attorney at (512) 239-0677
PLASTICS, Docket Number 1998-0308-AIR-E; Account Nos. KA- or Brian Lehmkuhle, Enforcement Coordinator at (512) 239-4482,
0041-H and KA-0039-R; Enforcement ID Nos. 12735 and 10973 onTexas Natural Resource Conservation Commission, P.O. Box 13087,
February 16, 1999 assessing $10,500 in administrative penalties withustin, Texas 78711-3087.

$2,100 deferred. An agreed order was entered regarding COMMERCIAL MANU-
Information concerning any aspect of this order may be obtained bffACTURING CO., INC., Docket Number 1998-0125-IHW-E; SWR
contacting Tel Croston, Enforcement Coordinator at (512) 239-5717Number 37476; Enforcement ID Number 12019 on February 16, 1999
Texas Natural Resource Conservation Commission, P.O. Box 13083ssessing $9,460 in administrative penalties with $1892 deferred.

Austin, Texas 78711-3087. . . . .

Information concerning any aspect of this order may be obtained by
An agreed order was entered regarding BENNIE MCGRIFF DBAcontacting Sabelyn Pussman, Enforcement Coordinator at (512) 239-
BENNIE’'S AUTOMOTIVE, Docket Number 1998-0768-AlIR-E; Ac- 6061, Texas Natural Resource Conservation Commission, P.O. Box
count Number DB-4868-0; Enforcement ID Number 12703 on Febru-13087, Austin, Texas 78711-3087.

ary 16, 1999 assessing $1,875 in administrative penalties. An agreed order was entered regarding JAMES BREAUX DBA
Information concerning any aspect of this order may be obtaineEMCO EQUIPMENT CO., Docket Number 1998-0384-IHW-E;
by contacting Stacey Young, Enforcement Coordinator at (512) 239TNRCC ID Number 34763; Enforcement ID Number 12370 on
1899, Texas Natural Resource Conservation Commission, P.O. Bdxebruary 16, 1999 assessing $8500 in administrative penalties with
13087, Austin, Texas 78711-3087. $1,700 deferred.

An agreed order was entered regarding CLAY COOLEY DBA Information concerning any aspect of this order may be obtained by
PINNACLE MOTORS, Docket Number 1998-0995-AIR-E; Account contacting Gilbert Angelle, Enforcement Coordinator at (512) 239-
Number DF-0573-U; Enforcement ID Number 12859 on February 164489, Texas Natural Resource Conservation Commission, P.O. Box
1999 assessing $750 in administrative penalties with $150 deferredl3087, Austin, Texas 78711-3087.

Information concerning any aspect of this order may be obtained\n agreed order was entered regarding ANTHONY FOODS, Docket
by contacting Stacey Young, Enforcement Coordinator at (512) 239Number 1998-0979-PWS-E; PWS Number 0710073; Enforcement
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ID Number 12789 on February 16, 1999 assessing $1,313 imnformation concerning any aspect of this order may be obtained
administrative penalties. by contacting Booker Harrison, Staff Attorney at (512) 239-4113 or

Bhasker Reddi, Enforcement Coordinator at (512) 239-6646, Texas

Information concerning any aspect of this order may be obtained b . e ;
contacting Sandy VanCleave, Enforcement Coordinator at (512) 233?:;ggal7§7eigggg7c:onservatlon Commission, P.O. Box 13087, Austin,

0667, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087. TRD-9901123

An agreed order was entered regarding LONE STAR STEEL COM-I‘a',:)Onna Castanuela

PANY, Docket Number 1998-0375-PWS-E; PWS Number 1720002 Chief Clerk , .
Enforcement ID Number 8369 on February 16, 1999 assessing $1,856*as Natural Resource Conservation Commission
in administrative penalties with $371 deferred. Filed: February 23, 1999

Information concerning any aspect of this order may be obtained by ¢ ¢ ¢

contacting Sandy VanCleave, Enforcement Coordinator at (512) 23 . :

0667, Texas Natural Resource Conservation Commission, P.O. Bgl)E(Xtensmn of Comment Period

13087, Austin, Texas 78711-3087. In the January 29, 1999, issue of thexas Registg(24 TexReg 608),

An agreed order was entered regarding FLEET FUELING DBAthe Texas Natural Resource Conservation Commission (commission)

TEXACO EOOD MART #14 Docket Number 1998-0571-PST-E: published a proposed rule review of 30 TAC Chapter 101, concerning

] ' General Rules, in accordance with the General Appropriations Act,
PST Number 0009315; Enforcement ID Number 12568 on February .. - A
16, 1999 assessing $3,750 in administrative penalties. Article X, §167, 75th Legislature, 1997. The proposed rule review

stated that the commission must receive all written comments by 5:00

Information concerning any aspect of this order may be obtained bp.m., March 1, 1999. The commission has extended the deadline for

contacting Susan Kelly, Enforcement Coordinator at (512) 239-5806receipt of written comments to 5:00 p.m., March 15, 1999.

Texas Natural Resource Conservation Commission, P.O. Box 1308% . . . . .
omments may be submitted to Lisa Martin, Office of Policy and

Austin, Texas 78711-3087. Regulatory Development, MC 205, P.O. Box 13087, Austin, Texas
An agreed order was entered regarding MR. TAE PARK DBA 78711-3087 or faxed to (512) 239-4808. All comments should refer-
EXXON TIGER MART, Docket Number 1998-1027-PST-E; Account ence Rule Log Number 98071-101-Al. For further information, please
Number 0070523; Enforcement ID Number 12782 on February 16¢ontact Beecher Cameron, Air Policy and Regulations Division, (512)
1999 assessing $1,800 in administrative penalties with $360 deferre@39-1495, or Alan Henderson, Air Policy and Regulations Division,

Information concerning any aspect of this order may be obtained b)§512) 239-1510.

contacting Julia McMasters, Enforcement Coordinator at (512) 2397RD-9901145
5839, Texas Natural Resource Conservation Commission, P.O. Baxargaret Hoffman
13087, Austin, Texas 78711-3087. Director, Environmental Law Division

An agreed order was entered regarding MANSHERA, INC. DBA Texas Natural Resource Conservation Commission
SUPER STAR #1, Docket Number 1998-0821-PST-E; PST |DFiled: February 24, 1999

Number 0039975; Enforcement ID Number 12581 on February 16, . . .
1999 assessing $6,250 in administrative penalties.

) . . . Notice of Opportunity to Comment on Default Orders of Ad-
Information concerning any aspect of this order may be obtained b¥ninistrative Enforcement Actions

contacting Craig Fleming, Enforcement Coordinator at (512) 239-
5806, Texas Natural Resource Conservation Commission, P.O. Bokhe Texas Natural Resource Conservation Commission (TNRCC or
13087, Austin, Texas 78711-3087. commission) Staff is providing an opportunity for written public

An agreed order was entered regarding MAHMOUD HUSAINAT, comment on the listed Default Orders. The TNRCC Staff proposes
Docket Number 1998-0537-PST-E: Enforcement ID Number 1282’ Default Order when the Staff has sent an Executive Director’s

on February 16, 1999 assessing $3,750 in administrative penalties.”"eliminary Report and Petition (EDPRP) to an entity outlining the
' ’ alleged violations; the proposed penalty; and the proposed technical

Information concerning any aspect of this order may be obtained byequirements necessary to bring the entity back into compliance, and
contacting Craig Fleming, Enforcement Coordinator at (512) 239the entity fails to request a hearing on the matter within 20 days
5806, Texas Natural Resource Conservation Commission, P.O. Baf its receipt of the EDPR. Similar to the procedure followed with

13087, Austin, Texas 78711-3087. respect to Agreed Orders entered into by the executive director of

An agreed order was entered regarding HULEN STOP, INC., Docke}’® TNRCC pursuant to the Texas Water Code, §7.075, this notice
Number 1998-0801-PST-E; TNRCC ID Number 0014932; Enforce-f thé proposed order and the opportunity to comment is published
ment ID Number 12712 on February 16, 1999 assessing $4,375 iff, the Texas Registeno later than the 30th day before the date on
administrative penalties. which the public comment period closes, which in this casepisl

) _ _ ) 4, 1999. The TNRCC will consider any written comments received
Information concerning any aspect of this order may be obtained bynd the TNRCC may withdraw or withhold approval of a Default
contacting Julia McMasters, Enforcement Coordinator at (512) 2390rder if a comment discloses facts or considerations that indicate that
5839, Texas Natural Resource Conservation Commission, P.O. Bake proposed Default Order is inappropriate, improper, inadequate, or

13087, Austin, Texas 78711-3087. inconsistent with the requirements of the statutes and rules within the

A default order was entered regarding WOOD ISLAND CO-OP TNRCC's jurisdiction, or the TNRCC's ord_ers and_permits i_ssued
PROPERTY OWNERS ASSOCIATION. Docket Number 1997-0556- PUrsuant to the TNRCC's regulatory authority. Additional notice of
PWS-E: PWS Number 2270213; Enforcement ID Number 11439 orf2nges to a proposed Default Order is not required to be published
February 18, 1999 assessing $4,375 in administrative penalties. | (N0S€ changes are made in response to written comments.
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A copy of each of the proposed Default Orders is available for publidNotices of Opportunity to Comment on Settlement Agree-
inspection at both the TNRCC's Central Office, located at 12100 Parlments of Administrative Enforcement Actions

35 Circle, Building A, 3rd Floor, Austin, Texas 78753, (512) 239- . .
3400 and at the applicable Regional Office listed as follows. WrittenThe Texas Natural Resource Conservation Commission (TNRCC or

comments about the Default Order should be sent to the attornegPMmission) Staff is providing an opportunity for written public
designated for the Default Order at the TNRCC's Central Office a omment on the listed Agreed Orders (AOs) pursuant to Texas Water

P.0. Box 13087, MC 175, Austin, Texas 78711-3087 and must b&0d€ (the Code), §7.075, which requires that the TNRCC may not

received by 5:00 p.m. on April 4, 1999 Written comments may approve_thege AOs unless the pub_||c has been PFO"'ded an opportunity
also be sent by facsimile machine to the attorney at (512) 239-34340 Submit written comments. Section 7.075 requires that notice of the

The TNRCC attorneys are available to discuss the Default OrderQrOposed orders ".’md of the opportunity to comment must be published
and/or the comment procedure at the listed phone numbers; howevdl, the Texas Registeno later than the 30th day before the date on

: hich the public comment period closes, which in this cagepis! 4
t the Default Ord hould b bmitted to the TNRC 5 ) ' T
icnovmvmﬁ]ré.s on the befault Lrders should be submitted fo the 999 Section 7.075 also requires that the TNRCC promptly consider

any written comments received and that the TNRCC may withhold

(1) COMPANY: William Frank; DOCKET NUMBER: 98-0458- approval of an AO if a comment discloses facts or considerations
EAQ-E; ENFORCEMENT ID NUMBER: 12447; LOCATION: Jar- that indicate the proposed AO is inappropriate, improper, inadequate,
rell, Williamson County, Texas, TYPE OF FACILITY: property or inconsistent with the requirements of the Code, the Texas Health
owner; RULE VIOLATED: 30 TAC §213.4(a) by allowing excava- and Safety Code (THSC), and/or the Texas Clean Air Act (the Act).

tion of limestone to occur on this site without submitting an EdwardsAdditional notice is not required if changes to an AO are made in

Aquifer Protection Plan and without receiving TNRCC approval prior response to written comments.

to construction; PENALTY: $1,000; STAFF ATTORNEY: M. Camille . . L. .
Morris, Litigation Division, MC 175, (512) 239-3915; REGIONAL A copy of each of the proposed AOs is available for public inspection
OFFIdE: 1921 Cedar Ber’1d Suite i50 Austin Texa’s 78758-5336. & both the TNRCC'’s Central Office, located at 12100 Park 35 Circle,

Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
(2) COMPANY: William E. Divin; DOCKET NUMBER: 98-0260-  applicable Regional Office listed as follows. Written comments about
OSI-E; TNRCC ID NUMBER: 2325; LOCATION: 100 East Calhoun these AOs should be sent to the enforcement coordinator designated
Street in Rice, Navarro County, Texas; TYPE OF FACILITY: on-site for each AO at the TNRCC's Central Office at P.O. Box 13087,
sewage; RULES VIOLATED: 30 TAC §285.20 and 8285.58(a)(3), Austin, Texas 78711-3087 and must feeeived by 5:00 p.m. on
and Texas Health and Safety Code, §366.051(c) by failing to obtaimpril 4, 1999. Written comments may also be sent by facsimile
the necessary TNRCC permit before beginning to repair the on-sitenachine to the enforcement coordinator at (512) 239-2550. The
sewage facilities; and 30 TAC §285.58(a)(6) and Texas Health andNRCC enforcement coordinators are available to discuss the AOs
Safety Code, §8366.004 by installing approximately 200 linear feet oand/or the comment procedure at the listed phone numbers; however,
conventional drainline into a Class IV soil without first performing a §7.075 provides that comments on the AOs should be submitted to
soil analysis; PENALTY: $1,500; STAFF ATTORNEY: Ali Abazari, the TNRCC inwriting.
Litigation Division, MC 175, (512) 239-5915; REGIONAL OFFICE: L
1101 Enst Arkansas Lane'irlinéton Texas 76010-6499, MC R-4. (WCOMPANY: A. N. Rusche Distributing Company; DOCKET

' ' ' NUMBER: 1998-1182-PST-E; IDENTIFIER: Petroleum Storage

(3) COMPANY: Bill C. Henderson, Sr; DOCKET NUMBER: 98- Tank Facility Identification Number 56410; LOCATION: Houston,
0761-OSS-E; INSTALLER CERTIFICATE NUMBER: 1087; EN- Harris County, Texas; TYPE OF FACILITY: gasoline dispensing
FORCEMENT ID NUMBER: 12626; LOCATION: Montgomery station; RULE VIOLATED: 30 TAC 8115.242(3)(A), (H), and (J),
County, Texas; TYPE OF FACILITY: on-site sewage disposal sys-and the Act, §382.085(b), by failing to equip all pumps with nozzles
tem; RULE VIOLATED: 30 TAC Chapter 285, in violation of certified by the California Air Resources Board, maintain the vapor
Texas Health and Safety Code, 8366.004 by installing an on-sitrocessing vacuum unit in proper operating condition, and install
sewage facility that does not meet the minimum criteria requiredgaskets on the vapor return for the regular and premium underground
30 TAC 8§285.11(f)(4)(D) by failing to implement an appropriate storage tanks (USTs); PENALTY: $2,160; ENFORCEMENT
on-site sewage facility design for a small residential lot; 30 TACCOORDINATOR: Anne Nyffenegger, (512) 239-2554; REGIONAL
§285.12(a)(2) by failing to construct an on-site sewage facility sys-OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
tem as a watertight design; 30 TAC §285.13(c)(1) by failing to design(713) 767-3500.

s leint s sbpopite soicbrpion syt e PG couany: . Gan irdsong ba irdson's Freowey Amerc:
DOCKET NUMBER: 98- 1142-PST-E; IDENTIFIER: Petroleum

Facility less than 75 feet from a lake; 30 TAC §285.58(a)(10) by aban_Storage Tank ldentification Number 12950; LOCATION: Beaumont,

doning, without just cause, an on-site sewage facility during the instal . - .
lation before or after the final inspection; DISCIPLINARY ACTION Je_frf]ershon Cou_lnty, ITexasf, TYPF QF ;SEéLI\t:ng{ll\éeDhleggeTZtgre
RECOMMENDED: six-month suspension of installer certificate of With_the retail sales of gasoline; NED.
registration; PENALTY: $5,000; STAFF ATTORNEY: Laura Ko- §115.244, by failing to cond_uct daily and monthly inspections of_t_he
hansov, Litigation Division, MC 175, (512) 239-2029: REGIONAL Stage Il vapor recovery equipment; and 30 TAC 8115.246, by failing

. ; B to maintain records of the daily and monthly inspections; PENALTY:
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023 1486.3;1’250; ENFORCEMENT COORDINATOR: J. Craig Fleming, (512)

TRD-9901116 239-5806; REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110,

Paul C. Sarahan Beaumont, Texas 77703-1892, (409) 898-3838.

Director, Litigation Division , o (3)COMPANY: Mr. Bruce Duncan dba Blackie’'s Pump Service;

Texas Natural Resource Conservation Commission DOCKET NUMBER: 98-0836- SLG-E; IDENTIFIER: Enforcement

Filed: February 23, 1999 Identification Number 12699; LOCATION: Spearman, Hansford
¢ ¢ ¢ County, Texas; TYPE OF FACILITY: sludge transporter; RULE

VIOLATED: 30 TAC 8312.143, by failing to deposit grit trap waste at
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an authorized facility; and 30 TAC §312.145(a), by failing to manifest§290.105, by exceeding the MCL for coliform; PENALTY: $2,031;
transport of grit trap waste on trip tickets; PENALTY: $1,600; ENFORCEMENT COORDINATOR: Julie Talkington, (512) 239-
ENFORCEMENT COORDINATOR: Craig Carson, (512) 239-2175; 0439; REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene,
REGIONAL OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109- Texas 79602-7833, (915) 698-9674.

4933, (806) 353-9251. (9)COMPANY: David Allen Coble; DOCKET NUMBER: 1998-
(4)COMPANY: Bruce Foods Corporation; DOCKET NUMBER: 98- 1248-OSS-E; IDENTIFIER: Enforcement Identification Number
1178-AIR-E; IDENTIFIER: Account Number EE-0206-V; LOCA- 12988; LOCATION: near Vernon, Hardeman County, Texas; TYPE
TION: El Paso, El Paso County, Texas; TYPE OF FACILITY: gaso- OF FACILITY: wastewater treatment; RULE VIOLATED: 30 TAC
line dispensing site; RULE VIOLATED: 30 TAC §115.252(2) and the §285.58(a)(3) and (11) and the THSC, §366.051(c) and §366.054, by
THSC, §382.085(b), by transferring gasoline from a storage vessdhiling to notify the commission and obtain the necessary permitting
which may ultimately be used in a motor vehicle in the El Paso areauthority before beginning the onsite sewage facility (OSSF) repairs
with a Reid Vapor Pressure greater than seven pounds per squamed by failing to obtain necessary inspections after the OSSF con-
inch absolute; PENALTY: $600; ENFORCEMENT COORDINA- struction; PENALTY: $600; ENFORCEMENT COORDINATOR:
TOR: Stacey Young, (512) 239-1899; REGIONAL OFFICE: 7500 Brian Lehmkuhle, (512) 239-4482; REGIONAL OFFICE: 1977
Viscount Boulevard, Suite 147, El Paso, Texas 79925-5633, (915ndustrial Boulevard, Abilene, Texas 79602-7833, (915) 698-9674.

778-9634. (10)COMPANY: Four-K Houston Property Company; DOCKET
(5)COMPANY: The City of Groves; DOCKET NUMBER: 1998- NUMBER: 98-1014-IWD-E; IDENTIFIER: Permit Number 02416;
0867-MWD-E; IDENTIFIER: Permit Number 10094-002; LOCA- LOCATION: Katy, Waller County, Texas; TYPE OF FACILITY:
TION: Groves, Jefferson County, Texas; TYPE OF FACILITY: chemical plant; RULE VIOLATED: 30 TAC 8305.125(2) and the
wastewater treatment; RULE VIOLATED: Permit Number 10094-002 Code, §26.121, by failing to submit a permit renewal application;
and the Code, §26.121, by failing to ensure that effluent dischargeBENALTY: $2,500; ENFORCEMENT COORDINATOR: Claudia
met the permitted effluent limits and by failing to prevent unautho-Chaffin, (512) 239-4717; REGIONAL OFFICE: 5425 Polk Avenue,
rized discharges from the collection system; PENALTY: $21,250;Suite H, Houston, Texas 77023-1486, (713) 767-3500.

ENFORCEMENT COORDINATOR: Brian Lehmkuhle, (512) 239- (11)COMPANY: Mr. Jerry Hopkins; DOCKET NUMBER: 1998-

4482; REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beau- . . o .
mont, Texas 77703-1892, (409) 898-3838. 1151-PST-E; IDENTIFIER: Petroleum Storage Tank Facility Identi-

fication Number 1971; LOCATION: Bellmead, McLennan County,

(6)COMPANY: City of Hidalgo; DOCKET NUMBER: 98-0456- Texas; TYPE OF FACILITY: bus maintenance garage; RULE VIO-

MWD-E; IDENTIFIER: Permit Number 11080-001; LOCATION: LATED: 30 TAC 8§8334.401(a), by failing to possess a valid UST con-
Hidalgo, Hidalgo County, Texas; TYPE OF FACILITY: wastewater tractors certificate of registration prior to removing the USTs at the
treatment; RULE VIOLATED: 30 TAC 8§305.126, Permit Number La Vega Independent School District bus fueling facility; PENALTY:

11080-001, and the Code, §26.121, by failing to obtain authorizatior$3,125; ENFORCEMENT COORDINATOR: James Jackson, (254)
to commence expansion construction when the facility reached 909851-0335; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500,
of capacity, by failing to maintain the biochemical oxygen demandWaco, Texas 76710-7826, (254) 751-0335.

iy average flow imit of 0.407 miligrame per tay, the biochemical (ICOMPANY: Hunter_Industries, Inc.. DOCKET NUMBER:
’ y 998-1250-WR-E; IDENTIFIER: Enforcement Identification

oxygen dem_and daily average conc_:entration limit (.)f SQ mpl, aNtumber 12989; LOCATION: Taylor, Williamson County, Texas;
the biochemical oxygen demand daily average loading limit of 102I'YPE OF FAéILITY: construction ,contracting business,' RULIé

pounds per day, and by failing to prevent foam in the receivingVIOLATED_ Th :
i i . : The Code, §;11.142, 11.1421, 11.1422, 11.081, and
stream; 30 TAC §317.3(€)(5) and §317.7(e), by failing to equip a”ll.lZl by failing to obtain a permit from the commission prior

lift stations with audible alarms and by failing to secure hazard signs; - - L ) .
- . . to taking, diverting, or appropriating state water; PENALTY:

I B e ey 308400, ENFORCEMENT COGRDINATOR Karen Berymar, (512

ENFORCEMENT COORDINATOR: Nadine Hall, (956) 430-6034; igg-zAJ-Jszt}n R&f;g“'?g';%ogg's%'z'(511%133%‘_32‘15‘5956”‘1 Drive, Suite

REGIONAL OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas ™’ ’ ’ :

78550-5247, (956) 425-6010. (13)COMPANY: Mr. George Hogland dba Lester's Full Service;

(7)COMPANY: The City of Kerens; DOCKET NUMBER: 1998- DOCKET NUMBER: 1998- 1063-PST-E; IDENTIFIER: Petroleum

. Storage Tank Facility Identification Number 12256; LOCATION:
0460-MWD-E; IDENTIFIER: Permit Number 10745-001; LOCA- ) L, .
TION: Kerens, Navarro County, Texas: TYPE OF FACILITY: Lubbock, Lubbock County, Texas; TYPE OF FACILITY: retail sales

wastewater treatment; RULE VIOLATED: Permit Number 10745- of gasoline; RULE VIOLATED: 30 TAC §334.50(b), by failing to

. : : ide proper release detection for the suction piping associated
001 and the Code, §26.121, by allowing an unauthorized dischar RIOVI - !
of wastewater; PENALTY: $8,750; ENFORCEMENT COORDINA- g}gggtuosnzesfégws and gﬂagéngrfccgggﬁ i dt)%‘;((g)‘?’h;”efs;”t?ttgt
TOR: Craig Carson, (512) 239-2175; REGIONAL OFFICE: 1101 year, : » Y 9

: A ) permanently remove a UST from service which had been temporarily
East Arkansas Lane, Arlington, Texas 76010-6499, (817) 469 67500ut of service for longer than 12 months; PENALTY: $6,250;

(8)COMPANY: The City of O'Brien; DOCKET NUMBER: 1998- ENFORCEMENT COORDINATOR: James E. Jaggers, (806) 796-
0486-PWS-E; IDENTIFIER: Public Water Supply Number 1040005; 7092; REGIONAL OFFICE: 4630 50th Street, Suite 600, Lubbock,
LOCATION: O'Brien, Haskell County, Texas; TYPE OF FACILITY: Texas 79414-3520, (806) 796-7092.

public water supply; RULE VIOLATED: 30 TAC §290.106 and t(14)COMPANY: Joe Cordell and John Heavyside dba Lledroc

the THSC, 8§341.033(d), by failing to take routine and repea } . . )
. ) . e .~ Farms West; DOCKET NUMBER: 98-0589-AGR-E; IDENTIFIER:
bacteriological samples; 30 TAC §290.103(5), by failing to provide Enforcement lIdentification Number 11716; LOCATION: Dublin,

ﬁ]uatﬂ:fnl?r?]tlfz:%zﬁlgrrl]i(r)lfar:?elef\;ae”lur(?\/lg:oL)S?‘?rplgolﬁgtrjm?f exceeding M®Erath County, Texas; TYPE OF FACILITY: dairy; RULE VIO-
’ LATED: 30 TAC 8321.37 and the Code, 826.121, by allowing
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an unauthorized discharge of tailwater runoff from the applica-that is capable of detecting a release from any portion of the
tion field; PENALTY: $6,250; ENFORCEMENT COORDINATOR: system that contains regulated substances; 30 TAC 8§334.51(b), by
Pamela Campbell, (512) 239-4493; REGIONAL OFFICE: 1101 Easffailing to have spill and overfill prevention equipment and tight-
Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750. fill connections; and 30 TAC 8§115.247(2), by failing to provide

: . . . documentation of a current exemption for Stage Il; PENALTY:
(L)COMEANLY. Mirror Industries aka, ey INVesments, 7,500, ENFORCEMENT COORDINATOR: Joyce Ford, (915) 778-
Solid Waste Registration Number 12444: LOCATION: Houston 9634; REGIONAL OFFICE: 7500 Viscount Boulevard, Suite 147, El

Harris County, Texas; TYPE OF FACILITY: electroplater; RULE Paso, Texas 79925-5633, (915) 778-9634.

VIOLATED: 30 TAC 8335.69(a)(1)(B), 8335.112(a)(9), and 40 (19)COMPANY: Petroleum Wholesale, Incorporated; DOCKET
Code of Federal Regulations (CFR) §262.34(a)(1)(ii), incorporating0NUMBER: 1998-1041-AIR-E; IDENTIFIER: Account Number
§265.193(a) - (f), by failing to install adequate secondary containHG-0494-H; LOCATION: Houston, Harris County, Texas; TYPE
ment for two hazardous waste tanks; 30 TAC 8335.69(a)(1)(B)OF FACILITY: gasoline terminal; RULE VIOLATED: 30 TAC
§335.112(a)(9), and 40 CFR §262.34(a)(1)(ii), incorporating8§115.216(a)(1), (2)(A) and (D), (7)(A), and the Act, §382.085(b), by
§265.192(a), (b), (d), (e), and (g), by failing to ensure that thefailing to have readily available daily records of the total throughput
foundation and structure of a tank system were adequate, obtainaf volatile organic compounds (VOCs) loaded at the terminal,
professional engineer’s certification of the tank system, test the tantecords of continuous monitoring and recording of the exhaust gas
for tightness, protect ancillary equipment from damage, and keep otemperature immediately downstream of a direct-flame incinerator,
file written statements from the persons which certified the design ofecords showing the date and reason for any maintenance and repair
the tank system; 30 TAC 8335.62, §335.504, and 40 CFR 8§262.1%f the required control devices and the estimated quantity and
by failing to perform a hazardous waste determination on two wastegjuration of VOC emissions during such activities, and records of the
30 TAC 8335.431(c) and 40 CFR §268.7(a), by failing to determineresults of the required fugitive monitoring and maintenance program
through testing or process knowledge whether wastes were restrictedonitoring; PENALTY: $800; ENFORCEMENT COORDINATOR:
from land disposal; 30 TAC §335.6 and §335.502, by failing to notify Sheila Smith, (512) 239-1670; REGIONAL OFFICE: 5425 Polk
the TNRCC of all industrial and hazardous wastes generated and alvenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

waste management units and by failing to convert waste codes to t : . . . .
new waste classification and coding system; 30 TAC §335'lo(b)QZ@S?\%SE'\/}I??Q%;QE?;IT-SXIRifgél{llsgﬁT;th:ERThAechrirﬁsdmlﬁ(e)rC[I)(BE-T

by failing to record the waste classification code on manifests, - - .

; : 4948-P; LOCATION: Dallas, Dallas County, Texas; TYPE OF FA-
30 TAC §335.69(a)(1)(A) and (B), Incorporating §335'112(a)(.8)CILITY: motor vehicle inspection station'yRULE VIOLATED: 30
and (9), and 40 CFR 826234(a)(1), by Tallng to_perform dally yac'114.50(e)(1) and the Act, §382.085(b), by issuing vehicle

tank inspections or weekly container storage area inspections; an . i . .
30 TAC §335.69(a)(4), incorporating §335.112(a)(1), and 40 CERNspection certificates without completely and properly performing

g : - . _all required emissions testing; PENALTY: $1,250; ENFORCEMENT
§262.34(a)(4), incorporating 40 CFR §265.16, by failing to provide . . - eo )
documentation which demonstrated that personnel have complet OORDINATOR: Sheila Smith, (512) 239-1670; REGIONAL OF

. o o ; S . “"FICE: 1101 East Arkansas Lane, Arlington, Texas 76010-6499, (817)
the required initial training or annual reviews of the initial training;

PENALTY: $18,432; ENFORCEMENT COORDINATOR: Anne +69-6750.

Rhyne, (512) 239-1291; REGIONAL OFFICE: 5425 Polk Avenue, (21)COMPANY: Ranger Excavating, Inc.; DOCKET NUMBER: 98-
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 0965-AlIR-E; IDENTIFIER: Account Number 90-6934-S; LOCA-
(16)COMPANY: New Braunfels General Store International; TION: Leander, Williamson County, Texas; TYPE OF FACILITY:

DOCKET NUMBER: 98-1274-AIR-E: IDENTIFIER: Account ' limestone quarry with rock crushers; RULE VIOLATED: 30 TAC

Nurber CS0024., LOCATION: Now sraunils, Comal Couny SLISLLS(S) Pornit lumbers s and 92t and et
Texas; TYPE OF FACILITY: fiberglass products manufacturing : s 9 pray

plant; RULE VIOLATED: 30 TAC §122.130(a), §122.121, and the _similar type covering the aggregate load of transport vehicles leav-

Act, §382.054 and §382.085(b), by failing to submit a timely fed- N9 the site and by failing to ensure that all abatement equipment
eral operating permit application and by operating emission unit
at the site without a permit; PENALTY: $6,000; ENFORCEMENT

was in good condition and operating properly; PENALTY: $1,250;
ENFORCEMENT COORDINATOR: Chris Smith, (512) 339-2929;

COORDINATOR: David D. Turner, (210) 403-4032; REGIONAL 557%55'\‘3%'6 ?gfé)cgég%%lzg@dar Bend, Suite 150, Austin, Texas
OFFICE: 140 Heimer Road, Suite 360, San Antonio, Texas 78232- ’ :
5042, (210) 490-3096. (22)COMPANY: Rex-Hide Industries, Inc.; DOCKET NUMBER: 98-

(17)COMPANY: Northwest Harris County Municipal Utility District 0731'|WD.'E; IDENTIFIER: Eermlt Number 01452;. LOCATION:
. : . . Tyler, Smith County, Texas; TYPE OF FACILITY: custom rub-
Number 9; DOCKET NUMBER: 98-1012-MWD-E; IDENTIFIER: . . ; )

. ; ‘ - ber extrusion plant; RULE VIOLATED: Permit Number 01452 and
Permit Number 11948-001; LOCATION: Houston, Harris County, h d b di h itted dail
Texas; TYPE OF FACILITY: wastewater treatment; RULE ViO- e Code, §26.121, by exceeding the permitted copper daily aver-

i : j - age discharge limits of 0.015 mpl and the permitted copper daily
LATED: 30 TAC 8305.125(2) and the Code, §26.121, by failing to . : o . - -
submit a permit renewal application prior to the permit expiration g‘ggg‘émEd&icrgégggg&ifégjogéurgﬂ’ Cii?fﬁ]rgi%sgfghfll\;
date; PENALTY: $9,375, ENFORCEMENT COORDINATOR: Pam e oL OFFICE: 2016 Teague Drive, Tyler, Texas 75701-3756
Campbell, (512) 239-4493; REGIONAL OFFICE: 5425 Polk Avenue, (903) 535-5100 ) 9 - 1yler ’
Suite H, Houston, Texas 77023-1486, (713) 767-3500. :

- o . 23)COMPANY: Robco Properties, Ltd.; DOCKET NUMBER:
(18)COMPANY: Olivas Aviation; DOCKET NUMBER: 1998-0804- ( ) ) . ) ! ! e
PST-E; IDENTIFIER: Petroleum Storage Tank Facility Identification 98-1013-EAQ-E; IDENTIFIER: Enforcement Identification Number

Number 16388; LOCATION: Fabens, El Paso County, Texas 12818; LOCATION: near San Antonio, Medina County, Texas;

TYPE OF FACILITY: aviation fueling; RULE VIOLATED: 30 TAC "TYPE OF FACILITY: residential development; RULE VIOLATED:

§334.50(a)(1)(A), by failing to have a method of release detection30 TAC §213.4(2), by failing to get prior TNRCC approval of an
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Edwards Aquifer protection plan before initiating construction; andENFORCEMENT COORDINATOR: Brian Lehmkuhle, (512) 239-
30 TAC 8§290.51 and the THSC, §341.041, by failing to pay public4482; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington,
health service fees; PENALTY: $800; ENFORCEMENT COORDI- Texas 76010-6499, (817) 469-6750.
NATOR: Craig Carson, (512) 239-2175; REGIONAL OFFICE: 140 - . .

) : : ) 29)COMPANY: Tiffany Brick Company, L.P. dba US Brick;
Heimer Road, Suite 360, San Antonio, Texas 78232-5042, (210 OCKET NUMBER: 98-1266- AIR-E: IDENTIFIER: Account

490-3096. Number PA-0029-E; LOCATION: Mineral Wells, Palo Pinto
(24)COMPANY: South Texas Electric Cooperative, Inc.; DOCKET County, Texas; TYPE OF FACILITY: clay brick manufacturing;
NUMBER: 98-0832-AIR-E; IDENTIFIER: Account Number RULE VIOLATED: 30 TAC §122.121, §122.130(b), and the Act,
VC-0026-O; LOCATION: Nursery, Victoria County, Texas; TYPE 8§382.085(b) and §382.054, by continuing to operate without a federal
OF FACILITY: electric utility; RULE VIOLATED: 30 TAC operating permit and by failing to submit a timely and complete
§122.130(c)(1), 8122.121, and the Act, §382.054 and §382.085(bgbbreviated initial federal operating permit application; PENALTY:
by failing to submit an application for a federal operating permit $6,000; ENFORCEMENT COORDINATOR: Michael De La Cruz,
by the January 25, 1997 deadline and by failing to obtain permit(817) 469-6750; REGIONAL OFFICE: 1101 East Arkansas Lane,
authority for continued plant operation; PENALTY: $5,000; EN- Arlington, Texas 76010-6499, (817) 469-6750.

FORCEMENT COORDINATOR: Guadalupe Lopez, (512) 980- 4 ~n\ipaNy: Village of Briarclifi DOCKET NUMBER: 98-

g}]?i%tiREec);(l'iosl\IY%&llozl-:ggE (2312()) 88%9_220%”"& Suite 1200, Corpuspes 7 pyys-E: IDENTIFIER: Public Water Supply Number 2270007;

! ! ’ LOCATION: Spicewood, Travis County, Texas; TYPE OF FACIL-
(25)COMPANY: Jim Brazil dba Sterling Auto; DOCKET NUMBER: ITY: public water supply; RULE VIOLATED: 30 TAC §290.46(d)(1),
98-1268-AIR-E; IDENTIFIER: Account Number HQ-0066-T; LO- (m), and (p)(1), by failing to properly complete the monthly op-
CATION: Granbury, Hood County, Texas; TYPE OF FACILITY: eration reports, initiate a maintenance program to facilitate clean-
used car lot; RULE VIOLATED: 30 TAC 8§114.20(c)(1) and the liness, and inspect the ground storage facilities annually; 30 TAC
Act, §382.085(b), by offering for sale a vehicle with missing or in- §290.103(5), by failing to notify the public regarding inadequate com-
operable vehicle emission control devices; PENALTY: $500; EN-pletion of the monthly operation reports; 30 TAC §;290.119(1) and
FORCEMENT COORDINATOR: Michael De La Cruz, (817) 469- (2), 290.46(e)(2), and 290.42(d)(8)(B), by failing to have properly
6750; REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, functioning and calibrated continuous turbidity and disinfectant resid-
Texas 76010-6499, (817) 469-6750. ual monitors or have a surface water operator on duty when the facility

(26)COMPANY: Stratford By-Products: DOCKET NUMBER: is in operation and by failing to measure and record settled water tur-
98-1168-AGR-E; IDENTIEIER: Enforcem’ent Identification Numbér bidity properly and provide a settled water turbidity of less than five

13014; LOCATION: southeast of Stratford, Sherman County, Texas_nephelometric turbidity units; 30 TAC §290.44(d) and 8290.46(u), by

TYPE OF FACILITY: livestock rendering; RULE VIOLATED: 30 failing to maintain a minimum pressure of 35 pounds per square inch

TAC §321.56 and the Code, §26.121, by failing to properly disposeat each service connection; 30 TAC §290.42(d)(7)(B) and (1), (10)(C)

of solid waste materials: 30 TAC §321.57, by failing to prevent 2"d (D). and (13), by failing to provide chemical feed equipment that
discharge of Wastewater,from the retention'pond and storage tant® easily adjustable to variations in the flow of water being treated and

and 30 TAC §321.55, by failing to provide protection of groundwater;[/?a?eﬁp%;?temécﬂis Iga?:hn}ﬁtr;?etjn\i/\t/r:/l/(i:'g\ V;”:ﬂi?}ilgle (;%t_llr};atlél‘gllglsrgte(i
by providing properly lined wastewater retention storage; PENALTY: quaity, equip y ac

: . : f-flow controller, and provide an adequately equipped facility labo-
$8,360; ENFORCEMENT COORDINATOR: Don Manning, (806) 0 . - o )
353-9251; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo, 2t0"Y: 30 TAC 8290.42()), by failing to compile and keep up-to- date

a thorough plant operations manual for operator review and reference;
Texas 79109-4933, (806) 353-9251. and 30 TAC §290.46(t) and §290.43(c)(6), by failing to maintain all
(27)COMPANY: Thomas Brothers Grass, Ltd.; DOCKET NUMBER: water storage facilities in a watertight condition; PENALTY: $2,675;
1998-1138-WR-E; IDENTIFIER: Enforcement Identification Number ENFORCEMENT COORDINATOR: Sabelyn Pussman, (512) 239-
12919; LOCATION: Granbury, Hood County, Texas; TYPE OF 6061; REGIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150,
FACILITY: commercial grass farm; RULE VIOLATED: The Code, Austin, Texas 78758-5336, (512) 339-2929.

§11.081 and 811.121, by failing to obtain TNRCC authorization 31)COMPANY: Witco Corporation; DOCKET NUMBER: 98-0131-

to divert and use state water in excess of 300 acre feet per ye . ot . - AL
authorized under Certificate of Adjudication Number 12-4114, by W-E, IDENTIFIER: Solid Waste Registration Number 31107; LO

P : s = ATION: Fort Worth, Tarrant County, Texas; TYPE OF FACIL-
irrigating approximately 254.13 acres not specified by Certificate OF . ' " ’ )
Adjudication Number 12-4114, by failing to apply for and obtain an ITY: soap and detergent manufacturer; RULE VIOLATED: 30 TAC

authorized diversion point prior to diversion and use of state water, b 335.6(c), by failing to update the Notice of Registration (NOR) re-

failing to obtain authorization to amend Certificate of Adjudication Sﬁﬂ'rﬁagfét?ﬁgrﬁaseﬁmnsnﬁg-fg”o'nTgA? é)é%\g%e(a?(ozt)lﬂct? t'?gi"?]f atllo
Number 12-4062 to change the place of use, and by failing to Obta“ﬁe ort waste shi ged off-site uéin the waste Eode oﬁ tt):e man%fest'
TNRCC authorization to amend Certificate of Adjudication Number P PP 9 ’

: " ; : s . .30 TAC 8§335.13(a), by failing to retain copies of two manifests; 30
12- 4114 to establish additional diversion points; PENALTY: $1,250; 2 : -
ENFORCEMENT COORDINATOR: Pam Campbell, (512) 239- TAC 8§335.69(a)(1)(B), by failing to provide secondary containment

Texas 76010-6499, (817) 469-6750. ' grity Insp

Units 002 and 003, and conduct and document in the facility’s operat-
(28)COMPANY: Wayne Moerman dba Triple X Dairy; DOCKET ing record daily tank system inspections for NOR Units 002, 003, and
NUMBER: 98-0931-AGR-E; IDENTIFIER: Permit Number 03669; an unregistered hazardous waste tank; 30 TAC §335.431(c), by failing
LOCATION: Comanche, Comanche County, Texas; TYPE OFto retain copies of notices and certifications regarding restricted waste
FACILITY: dairy; RULE VIOLATED: Permit Number 03669 and sent for land disposal; and 30 TAC §335.513, by failing to maintain
the Code, §26.121, by failing to prevent an unauthorized dischargthe required waste classification documentation for wastes generated
of tailwater from the facility’s irrigation field; PENALTY: $6,250; at the facility; PENALTY: $16,240; ENFORCEMENT COORDINA-
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TOR: Susan Johnson, (512) 239-2555; REGIONAL OFFICE: 1101(3) COMPANY: Sunpoint Aviation, Incorporated; DOCKET NUM-
East Arkansas Lane, Arlington, Texas 76010-6499, (817) 469-6750BER: 98-0445-PST-E; TNRCC ID NUMBERS: 34409 AND 2275;
TRD-9901114 ENFORCEMENT NUMBER: 12446; LOCATION: Longview, Gregg
County, Texas; TYPE OF FACILITY: five underground storage tanks;
i e o RULES VIOLATED: 30 TAC §334.51(b)(2)(B) and §334.51(b)(2)(C)
Director, Litigation Division , o by failing to install spill containment equipment or overfill pre-
Texas Natural Resource Conservation Commission vention equipment for the underground storage tank systems, 30
Filed: February 23, 1999 TAC 8334.50(b)(1)(B)(l) by failing to conduct tank tightness tests

. . . at least once each year when utilizing a combination of tank tight-

ness testing and inventory control as a release detection method; 30

The Texas Natural Resource Conservation Commission (TNRCC oTAC §334.50(d)(1)(B)(iii)(l) by failing to record inventory volume
commission) Staff is providing an opportunity for written public measurements for regulated substance inputs, withdrawals, and the
comment on the listed Agreed Orders (AOs) pursuant to the Texasmount still remaining in the tanks each operating day; 30 TAC
Water Code, §7.075. Section 7.075 requires that before the TNRC@334.50(d)(1)(B)(ii) by failing to reconcile inventory records on a
may approve the AOs, the TNRCC shall allow the public anmonthly basis PENALTY: $13,500; STAFF ATTORNEY: Booker
opportunity to submit written comments on the proposed AOs.Harrison, Litigation Division, MC 175, (512) 239-4113; REGIONAL
Section 7.075 requires that notice of the opportunity to commenDFFICE: 2916 Teague Drive, Tyler, Texas 75701-3756, (903)535-
must be published in th&exas Registenot later than the 30th day 5100.

before the date on which the public comment period closes, whiclz4) COMPANY: Travis Vista Water and Sewer Supply Corpora

in this case isApril 4, 1999. Section 7.075 also requires that the \"/ . )
TNRCC promptly consider any written comments received and thafo™ DOCKET NUMBER: 1998-0116-MWD-E;, ENFORCEMENT
UMBER: 12116; LOCATION: 13101 Indigo Cove, Austin, Travis

the TNRCC may withdraw or hold approval of an AO if a comment " ) .
discloses facts or considerations that the consent is inappropriaté/oumy' Texas; TYPE OF FACILITY: wastewater treatment plant;

Paul C. Sarahan

improper, inadequate, or inconsistent with the requirements of th ULES VIOLATED: TNRCC _Permit Number .11531'001 a_md TeXf?‘S
statutes and rules within the TNRCC's Orders and permits issued/ater Code, §26.121 by failing to comply with the permitted daily

pursuant to the TNRCC'’s regulatory authority. Additional notice of average ammonla-nltroge_n limit of 3'_0 m||||grams per liter from Jun.e
changes to a proposed AOs is not required to be published if thos%"ouqh September 1997; PENALTY: $10,625; STAFF ATTORNEY:
changes are made in response to written comments. racy L. Harrison, Litigation Division, MQ 175, _(512) 239-17_36, RE-

GIONAL OFFICE: 1921 Cedar Bend Drive, Suite 150, Austin, Texas
A copy of each of the proposed AOs is available for public inspection78758-5336, (512) 339-2929.

at both the TNRCC's Central Office, located at 12100 Park 35 Circle

e ; 5) COMPANY: Triangle Industrial Services, Incorporated;
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at( A :
the applicable Regional Office listed as follows. Written commentsPOCKET - NUMBER:  1998-0713- |HW-E; ENFORCEMENT

: UMBER: 12608; LOCATION: 14000 Interstate Highway 10 West,
about the AOs should be sent to the attorney designated for the A ) X X
at the TNRCC's Central Office at P.O. Box 1%087, ?\/IC 175, Austin, rangefield, Orange_County, Texas; TYPE OF FACILITY: industrial
Texas 78711-3087 and must teceived by 5:00 p.m. on April 4,  Waste transport service; RULES VIOLATED: 30 TAC 8335.2(b) by
1999 Written comments may also be sent by facsimile machine todellverlng hazardous waste to an unauthorized facility at 602 Lee
the attorney at (512) 239- 3434. The TNRCC attorneys are availablgireet; Port Neches, Texas; and 30 TAC §335.11(a) and (d) and 40
to discuss the AOs and/or the comment procedure at the listed pho pde of Federal Regulations, §263.20(a) and (d) by failing to utilize

numbers; however, §7.075 provides that comments on the AOs shouf§€ _required manifests while accepting containers of hazardous
be submi,tted to thé TNRCC iwriting waste for transport and while delivering hazardous waste from Port

Arthur, Texas, to an unauthorized off-site facility at 602 Lee Street,
(1)COMPANY: Mr. Kenneth Haddad dba H and H Car Wash; Port Neches, Texas; PENALTY: $4,000; STAFF ATTORNEY:
DOCKET NUMBER: 98-0181- AIR-E; TNRCC ID NUMBER: EE-  William Puplampu, Litigation Division, MC 175, (512) 239-0677;
1091-H; ENFORCEMENT ID NUMBER: 313; LOCATION: El Paso, REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont,
El Paso County, Texas; TYPE OF FACILITY: car wash; RULE Texas 77743-1892, (409) 898- 3838.
VIOLATED: 30 TAC 8§115.252 and Texas Health and Safety Code,_I_RD_9901115
§382.085(b) by storing fuel intended for use in a motor vehicle which
had a Reid vapor pressure greater than 7.0 pounds per square ingpdl G- Sarahan
absolute during the Reid vapor pressure control period, as documentétfector, Litigation Division
during an inspection conducted on June 10, 1997; PENALTY: $1,0007exas Natural Resource Conservation Commission
STAFF ATTORNEY: Laura Kohansov, Litigation Division, MC 175, Filed: February 23, 1999
(512) 239-2029; REGIONAL OFFICE: 7500 Viscount Boulevard, . . .
Suite 147, El Paso, Texas 79925-5633.

(2) COMPANY: Llano Estacado Winery, Incorporated; DOCKET Notice of Petition for District Creations

NUMBER: 98-0142-MWD-E; ENFORCEMENT ID NUMBER: The following Notices for creations of new districts were issued
12142; TNRCC ID NUMBER: 0003963-001; LOCATION: Lubbock, on February 11, 1999, pursuant to Article XVI, Section 59 of The
Lubbock County, Texas; TYPE OF FACILITY: industrial wastewater Constitution of the State of Texas, Chapter 51 of the Texas Water
treatment plant; RULES VIOLATED: 30 TAC 8§305.125(2) by Code, and 30 Texas Administrative Code Chapter 293.12.

failing to apply for an amendment or renewal before the expiration .
of thge exisptFi)n)g/] permit in order to continue a permitted zg)ctivity COMMERCIAL LAKEWAY LIMITED PARTNERSHIP has Peti-

P - tioned for creation of TRAVIS COUNTY MUNICIPAL UTILITY
after the expiration date of the permit; PENALTY: $5,000; STAFF o
ATTORNEY: John Peeler, Litigation Division, MC 175, (512) DISTRICT NO. 11. The proposed District’s Internal Control Num-

239-3506° REGIONAL OFEICE: 4650 50th Street Suite 600 ber is 101698-D01. The Petition has been signed by E. J. Santoro
Lubbock. Texas 79414-3509 (806) 796-7092. ' "and states that: (1) the petitioners own a majority in value of the land
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to be included in the proposed District; (2) all lienholders on the landto the Petition, a preliminary investigation has been made to deter-
to be included in the proposed District have consented to the creatiomine the cost of the project, and it is estimated by the petitioners,
of the proposed District; (3) the proposed District will contain ap- from the information available at this time, that the cost of said pro-
proximately 369.714 acres located within Travis County, Texas; angect will be approximately $38,850,000.

(4) the proposed District is within the extraterritorial jurisdiction of . . . ) .
Lakeway, and is not within such jurisdiction of any other city. The It a ertten_hearlng request is not filed during the 30-day comment
: ' period, which extends from the day after the date of the second

Petition further states that the proposed District will (1) construct, . - ;
- L . newspaper publication, the Executive Director may approve the above
acquire, maintain and operate a waterworks and sanitary sewer sys-

tem for residential and commercial purposes; (2) construct, acquireapphcatlons' To request a hearing on one of the ahove applications,

improve, extend, maintain and operate works, improvements, faciliyou must Sme't the_ f_oIIowmg: 1) your name (or for a group
IEJJ()J(iassomatlon, an official representative), mailing address, daytime

ties, plants, equipment and appliances helpful or necessary to provi . . =)
more adequate drainage for the property in the proposed District; al one number, and fax number, if ar.1y, (2) the name of"the petitioner
(3) control, abate and amend local storm waters or other harmfuﬁ"nd the TNRCC Intemal Control No.; (3) the statement "l/we request

; ; . . a_contested case hearing"; (4) a brief description of how you would
excesses of waters, as more particularly described in an engineer’s

report filed simultaneously with the filing of the Petition. According bie affected by the granting of the request in a way not comman to

to the Petition, a preliminary investigation has been made to detert-he general puk_)llc; a’nd ©) the_locatlon of your property relative to

) . S . - the proposed district’'s boundaries.
mine the cost of the project, and it is estimated by the petitioners,
from the information available at this time, that the cost of said pro-If a hearing request is filed, the Executive Director will not approve

ject will be approximately $25,872,824. the application and will forward the application and hearing request

COMMERCIAL LAKEWAY LIUITED PARTNERSHIP has per 5,18 TNRCC Commessoners for eh consieraton o <checec
tioned for creation of TRAVIS COUNTY MUNICIPAL UTILITY =Sl TEs (g, 52 Teind S A= galp 9
DISTRICT NO. 12. The proposed District’s Internal Control Num- )

ber is 101698-D02. The Petition has been signed by E. J. SantoRequests for hearing on this application must be submitted in writing
and states that: (1) the petitioners own a majority in value of the landluring the 30-day Notice period to the Chief Clerk’s Office, MC 105,
to be included in the proposed District; (2) all lienholders on the landTNRCC, P.O. Box 13087, Austin, TX 78711-3087. Written public
to be included in the proposed District have consented to the creatiocomments may also be submitted to the Chief Clerk’s Office during
of the proposed District; (3) the proposed District will contain ap- the Notice period. For information concerning technical aspects of
proximately 472.21 acres located within Travis County, Texas; andhese application, contact Water Utilities District Administration, MC
(4) the proposed District is within the extraterritorial jurisdiction of 152, at the same P. O. Box address above. For information concerning
Lakeway, and is not within such jurisdiction of any other city. The hearing procedures or citizen participation, contact Blas Coy, Public
Petition further states that the proposed District will (1) construct,Interest Counsel, MC 103, at the same P. O. Box address above.
acquire, maintain and operate a waterworks and sanitary sewer sysdividual members of the public who wish to inquire about the
tem for residential and commercial purposes; (2) construct, acquirénformation contained in these Notices, or to inquire about other
improve, extend, maintain and operate works, improvements, faciliagency permit applications or permitting processes, should call the
ties, plants, equipment and appliances helpful or necessary to providENRCC Office of Public Assistance, Toll Free, at 1-800-687-4040.
more adequate drainage for the property in the proposed District; al D-9901122

(3) control, abate and amend local storm waters or other harmfuL D Cast |

excesses of waters, as more particularly described in an engineerg onna tastanuela
report filed simultaneously with the filing of the Petition. According Chief Clerk , o
to the Petition, a preliminary investigation has been made to deterléxas Natural Resource Conservation Commission
mine the cost of the project, and it is estimated by the petitionersfiled: February 23, 1999

from the information available at this time, that the cost of said pro- . . .
ject will be approximately $25,872,824.

COMMERCIAL LAKEWAY LIMITED PARTNERSHIP has peti-  \Olicé of Water Quality Applications
tioned for creation of TRAVIS COUNTY MUNICIPAL UTILITY  The following notices were issued during the period of February 16
DISTRICT NO. 13. The proposed District’'s Internal Control Num- to February 17, 1999.

ber is 101698-D03. The Petition has been signed by E. J. Samoy/ritten comments and requests for a public meeting may be

and states that. (1) the petitioners own a majority in value of the lan ubmitted to the Office of the Chief Clerk, at the address provided in

to be !ncluded In the proposed D'.Sm.Ct; (2) all lienholders on the Ian_ the information section below, within 30 days of the date issue date
to be included in the proposed District have consented to the creatiol)

of the proposed District; (3) the proposed District will contain ap- of the notice. A public meeting is |ntended_for the tak_lng of pubhc_

. e . i omment, and is not a contested case hearing. A public meeting will
proximately 645.53 acres located within Travis County, Texas; an e held if the Executive Director determines that there is a significant
(4) the proposed District is within the extraterritorial jurisdiction of dearee of public interest in the application 9
Lakeway, and is not within such jurisdiction of any other city. The 9 P PP '

Petition further states that the proposed District will (1) construct,The TNRCC may grant a contested case hearing on this application
acquire, maintain and operate a waterworks and sanitary sewer syi$-a written hearing request is filed within 30 days from the date of
tem for residential and commercial purposes; (2) construct, acquireyewspaper publication of this notice.
improve, extend, maintain and operate works, improvements, facili ritten hearing requests. public comments or requests for a public
ties, plants, equipment and appliances helpful or necessary to provi()/él ; g requests, p ) qu P
. . .. Tieeting may be submitted to the Office of the Chief Clerk, at the

more adequate drainage for the property in the proposed District; andddress rovided in the information below. A public meeting is
(3) control, abate and amend local storm waters or other harmfuf" P - - ) P 9
; ; . . Intended for the taking of public comment, and is not a contested
excesses of waters, as more particularly described in an engineers . - : . : . -

- . ; " s .~ “case hearing. A public meeting will be held if the Executive Director
report filed simultaneously with the filing of the Petition. According
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determines that there is a significant degree of public interest in theni. S of Lockhart and 2.5 mi. SE of Lulling in Caldwell County,

application. Written comments or requests for a public meetingTexas.

should be submitted to the Office of the Chief Clerk, MC 105, . . . L

TNRCC, P.O. Box 13087, Austin, Texas 78711-3087. For additionakThe Executive Director of the TNRCC has reviewed each application
or the permits listed and determined that sufficient water is available

information, please contact the Office of Public Assistance at 1-800-t the proposed point of diversion to satisfy the requirements of the

687-4040. General information regarding the TNRCC can be found; lication as well as all existing water rights. Any person or persons
at our web site at www.tnrcc.state.tx.us. pp 9 ghts. Any p p

who own water rights or who are lawful users of water on a stream
Listed are the names of the applicants, the type of application (newaffected by the temporary permits listed above and who believe that
permit, amendment, or renewal), the permit nhumber, the type ofhe diversion of water under the temporary permit will impair their
facility, and the location of the facility. rights may file a complaint with the TNRCC. The complaint can

_ be filed at any point after the application has been filed with the
UILEASE. OF SRIARCLIFF HC 01, Box 24, B, e TURCC and he ume the pori oipres. The Exceive Drect
| ' ) : - . shall make an immediate investigation to determine whether there is
o_cated approximately 3.8 miles northeast of the intersection of Statg reasonable basis for such a complaint. If a preliminary investigation
nghwa_ty 71 and Farm-to-Market Road 232.2 (Pace _Bend Road) angetermines that diversion under the temporary permit will cause injury
approximately 0.4 mile northeast of the intersection of Farm-to-

o - to the complainant the commission shall notify the holder that the
Marke.t Ro_ad 2322 and Cat HOHO.W Club Drive in Travis County, permit shall be canceled without notice and hearing. No further
Texas; Major amendment to Permit Number 13639-001. . . . . ) h )
diversions may be made pending a full hearing as provided in Section
NOLTEX L.L.C., 12220 Strang Road, La Porte, Texas 77571-9740295.174. Complaints should be addressed to Water Rights Permitting
The plant site is located at 12220 Strang Road, approximately 0.Section, Texas Natural Resource Conservation Commission, P.O. Box
miles east of the intersection of Strang Road and Sens Road, Harri8087, Austin, Texas 78711, Telephone (512) 239-4433. Information
County, Texas; New permit, Proposed Texas Pollutant Dischargeoncerning these applications may be obtained by contacting the

Elimination System TPDES Permit Number 04029. Texas Natural Resource Conservation Commission, P.O. Box 13087,
TRD-9901148 Austin, Texas 78711, Telephone (512) 239-3300.
LaDonna Castanuela TRD-9901121
Chief Clerk LaDonna Castanuela
Texas Natural Resource Conservation Commission Chief Clerk
Filed: February 24, 1999 Texas Natural Resource Conservation Commission
. . . Filed: February 23, 1999

. . . ¢ ¢ ¢+
Provisionally-Issued Temporary Permits to Appropriate State )
Water North Central Texas Council of Governments
Permits issued January 26 - February 11, 1999. Request for Proposals

Temporary Permit Number TP-8063 by Texas Utilities PipelineThis request by the North Central Texas Council of Governments
Services for diversion of 1 acre-foot in a 1-year period for industrial(NCTCOG) for consultant services is filed under the provisions of
and mining (boring under Red Oak Creek and hydrostatic testingfsovernment Code, Chapter 2254.
purposes. Water may be diverted from Red Oak Creek tributary o thﬁlCTCOG . d | | i ist with leti
Trinity River, Trinity River Basin for mining and industrial purposes . intends to select a consultant firm to assist with completion
at a point where Red Oak Creek crosses the TUPS ROW app. 3. a befo_re and _after assessment of the Da”a‘?‘ Area Rgpld Transit
miles NE of Palmer and 3.0 miles S of Ferris in Ellis County, Texas.(PART) Light Rail Starter System. Assistance in collection of the
remaining data and summarization of the data into a useful format is
Temporary Permit Number TP-8064 by Torres Ready-Mix by diver-requested.

sion of 10 acre-feet in a 1-year period for mining (sand and grave
washing) use. Water may be diverted from the Nueces River, Nue=
ces River Basin for mining purposes at a point where Nueces RiveProposals must be submitted no later than 5:00 p.m. Central Time on
crosses private property (consent acquired) app. 25 miles N of Cryst@riday, March 12, 1999, to Julie Dunbar, Principal Transportation
City and 7.0 miles N of La Pryor near FARM-TO-MARKET ROAD Engineer, North Central Texas Council of Governments, 616 Six
1436 off U.S. 83 in Zavala County, Texas. Flags Drive, P.O. Box 5888, Arlington, Texas 76005-5888. For

Temporary Permit Number TP-8065 by Odell Geer Construction™ore information and copies of the Request for Proposals, contact
Co., Inc. for diversion of 1 acre-foot in a l-year period for Julié Dunbar, (817) 695-9240.

industrial (highway construction) use. Water may be diverted fromContract Award Procedures.

the Little River, Brazos River Basin for industrial purposes (highway ! . )
construction) at a point where Little River crosses the ROW OfThe firm selected to perform this study will be recommended by a

FARM-TO-MARKET ROAD 437 app. 15 miles W of Cameron and Project Review Committee (PRC). The PRC will use evaluation crite-
2 miles N of Val Verde in Milam Cou.nty Texas ria and methodology consistent with the scope of services contained

in the Request for Proposals. The NCTCOG Executive Board will
Temporary Permit Number TP-8066 by Hunter Industries, Inc. forreview the PRC'’s recommendations and, if found acceptable, will is-
diversion of 1 acre-foot in a 1-year period for industrial (highway sue a contract award.

construction) use. Water may be diverted from Plum Creek, tributar;h
of San Marcos River, tributary of Guadalupe River, tributary of San
Antonio River Basin for industrial purposes (highway construction)NCTCOG, in accordance with Title VI of the Civil Rights Act of

at a point where Plum Creek crosses the ROW of US 90 app. 15.%964, 78 Statute 252, 41 United States Code 2000d to 2000d-4; and

ue Date.

egulations.
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Title 49, Code of Federal Regulations, Department of Transportation, ¢ ¢ ¢

Subtitle A, Office of the Secretary, Part 1, Nondiscrimination in . - ..

Federally Assisted Programs of the Department of TransportatiOtIPUbIIC Utility Commission of Texas

issued pursuant to such act, hereby notifies all proposers that Kjotice of Application for Approval of Green Pricing Tariff

will affirmatively assure that in regard to any contract entered into

pursuant to this advertisement, disadvantaged business enterpriddgtice is given to the public of the filing with the Public Utility
will be afforded full opportunity to submit proposals in response toCommission of Texas (commission) on February 11, 1999, an
this invitation and will not be discriminated against on the groundsapplication for approval of a green pricing tariff pursuant to the
of race, color, sex, age, national origin, or disability in considerationcommission’s order in Docket Number 17751 and pursuant to

of an award. Substantive Rule 825.251. A summary of the application follows.

TRD-9901098 Docket Title and Number: Application of Texas New Mexico Power

R. Michael Eastland Company for Approval of Its Green Pricing Tariff Pursuant to the

Executive Director Commission’s Order in Docket Number 17751, Docket Number
20472.

North Central Texas Council of Governments
Filed: February 22, 1999 The Proceeding: Texas New Mexico Power Company (TNMP) filed
. . . its green pricing tariff in compliance with the Commission’s Order
in Docket Number 17751 and in accordance with P.U.C. Substantive
This request by the North Central Texas Council of GovernmentsRule §25.251. The proposed tariff would be available to customers
(NCTCOG) for consultant services is filed under the provisions ofwho qualify under the residential and general service rate schedules.
Government Code, Chapter 2254, The renewable energy price shall include the cost of all power needs
(capacity, energy, and reserves for reliability) of the customer for
She renewable energy portion subscribed to by the customer. The
subscription amount and cost of the renewable energy premium shall
e set out in the agreement for renewable energy service. The
roposed renewable energy premium for residential customers during
the billing months of May - October would be 0.0294625, and during
the months of November - April would be 0.0364705. For general
Due Date. service customers the renewable energy premium would be 0.0318862

. i during th ths of May - Octob d 0.0337777 during th th
Proposals must be submitted no later than 5:00 p.m. Central Time og;Jer:)%en?bn;?? A[S)r(i)I. ay - Dcloberan uring the months

Friday, March 26, 1999, to Ken Cervenka, Principal Transportation
Engineer, North Central Texas Council of Governments, 616 SixPersons who wish to intervene in the proceeding, or comment upon
Flags Drive, P.O. Box 5888, Arlington, Texas 76005-5888. Forthe action sought, should contact the Public Utility Commission of
more information and copies of the Request for Proposals, contadiexas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
Ken Cervenka, (817) 695-9266. 78711-3326, or call the commission’s Office of Customer Protection
at (512) 936- 7120 on or before March 12, 1999. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the
The firm selected to perform this study will be recommended by acommission at (512) 936-7136. This proceeding has been assigned
Project Review Committee (PRC). The PRC will use evaluation crite-Docket Number 20472.

ria and methodology consistent with the scope of services containegrp.gg901021

in the Request for Proposals. The NCTCOG Executive Board will

review the PRC’s recommendations and, if found acceptable, will is-Rhonda Dempsey

sue a contract award. Rule§ qurdlnator o
Public Utility Commission of Texas

Regulations. Filed: February 19, 1999

NCTCOG, in accordance with Title VI of the Civil Rights Act of ¢ ¢ ¢

1964, 78 Statute 252, 41 United States Code 2000d to 2000d-4; and

Title 49, Code of Federal Regulations, Department of TransportationNotice of Application for Approval of IntraLATA Equal Ac-
Subtitle A, Office of the Secretary, Part 1, Nondiscrimination in cess Implementation Plan and Petition for Waiver of Certain
Federally Assisted Programs of the Department of TransportatiofProvisions of Public Utility Commission Substantive Rule
issued pursuant to such act, hereby notifies all proposers that §23.103(d)

will affirmatively assure that in regard to any contract entered into =~ ) o ) ) .
pursuant to this advertisement, disadvantaged business enterpriddtice is given to the public of the filing with the Public Utility
will be afforded full opportunity to submit proposals in response toCommission of Texas (commission) an application on February 2,
this invitation and will not be discriminated against on the grounds1999, pursuant to P.U.C. Substantive Rule §23.103 for approval of an
of race, color, sex, age, national origin, or disability in considerationiNtraLATA equal access implementation plan and petition for waiver.

NCTCOG intends to select a consultant firm to provide service
related to calibration and validation of a full, multimodal travel
demand model system on Windows NT-based computers. Th
consultant’s primary role is envisioned to be that of an expert trave
model “coach” but may include direct responsibilities for specific
components of the model system.

Contract Award Procedures.

of an award. Project Number: Application of OpTel Telecom Inc. for Approval of
TRD-9901125 IntraLATA Equal Access Implementation Plan and Petition for Waiver
R. Michael Eastland of Certain Provisions Under P.U.C. Substantive Rule §23.103(d).
Executive Director Project Number 20414.

North Central Texas Council of Governments The Application: OpTel Telecom Inc.’s (OpTel) proposed intraLATA
Filed: February 23, 1999 equal access implementation plan will allow a telephone subscriber

to select one primary interexchange carrier (PIC) for all 1+ and 0+
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interLATA toll calls and either the same carrier or a different carrier Notice is given to the public of the filing with the Public Utility
for all 1+ and 0+ intraLATA toll calls. OpTel requests suspension Commission of Texas (commission) of ten applications on February
of obligation or modification until May 1, 1999, of the requirement 12, 1999, for waiver and extension of the filing deadline contained
under P.U.C. Substantive Rule §23.103(d)(2) to implement intraLATAin P.U.C. Substantive Rule §23.103(f).

equal access no later than February 8, 1999, Project Titles and Numbers: Application of Blossom Telephone Com-

OpTel also requests a waiver of the requirement that it file arpany for Waiver and Extension of the Filing Deadline in P.U.C. Sub-
intraLATA equal access plan no later than 180 days prior tostantive Rule §23.103(f), Project Number 20490; Application of XIT
offering in-region interLATA toll service. OpTel requests that the Rural Telephone Cooperative, Inc. for Waiver and Extension of the
commission find that good cause exists to waive 823.103(d)(2)(C) sbiling Deadline in P.U.C. Substantive Rule §23.103(f), Project Num-
that OpTel may continue reselling long distance service in Texas aBer 20491; Application of West Texas Rural Telephone Coopera-
its intraLATA equal access plan is in the process of being approvedive, Inc. for Waiver and Extension of the Filing Deadline in P.U.C.
and implemented. Substantive Rule §23.103(f), Project Number 20492; Application of
Southwest Arkansas Telephone Cooperative, Inc. for Waiver and Ex-

Persons who wish to comment upon the action sought should COntaf:etnsion of the Filing Deadline in P.U.C. Substantive Rule §23.103(f),

the Public Utility Commission of Texas, by mail at P.O. Box 13326, - i S
Austin, Texas, 78711-3326, or call the Public Utility Commission ErOJect Number_ 20493; Appllcgtlon Wes-T_e_x Telephc_)ne_Coopera-
tive, Inc. for Waiver and Extension of the Filing Deadline in P.U.C.

Office of Customer Protection at (512) 936-7120 on or before . 8 . S
. : . o . Substantive Rule §23.103(f), Project Number 20494; Application of
March 15, 1999. Hearing and speech-impaired individuals with textSouth Plains Telephone ((Zznoperjative Inc. for Waiverpznd Exten-

telephones (TTY) may contact the commission at (512) 936-7136_. - e .
All comments should reference Project Number 20414 sion of the Filing Deadline in P.U.C. Substantive Rule §23.103(f),

Project Number 20495; Application of Santa Rosa Telephone Co-

TRD-9901129 operative, Inc. for Waiver and Extension of the Filing Deadline in
Rhonda Dempsey P.U.C. Substantive Rule §23.103(f), Project Number 20496; Appli-
Rules Coordinator cation of Tatum Telephone Company for Waiver and Extension of
Public Utility Commission of Texas the Filing Deadline in P.U.C. Substantive Rule §23.103(f), Project
Filed: February 23, 1099 Number 20497; Application of North Texas Telephone Company for
Waiver and Extension of the Filing Deadline in P.U.C. Substantive

¢ ¢ ¢ Rule §23.103(f), Project Number 20498; and Application of Mid-

- o . . - _ Plains Rural Telephone Cooperative, Inc. for Waiver and Extension
Notice of Application for Service Provider Certificate of Op of the Filing Deadline in P.U.C. Substantive Rule 823.103(f), Project

erating Authority Number 20499. (Applicants)

Notice is given to the public of the filing with the Public Utility tpe appjications: Applicants request a waiver and extension of the

Com_mission_ of Texa_s_ of an applica’gion on Fe_bruary 17, 1999, for E?iling deadline contained in P.U.C. Substantive Rule §23.103(f) which
service provider certificate of operating authority (SPCOA), pursuant s 5 dominant certified telecommunications utility (DCTU) to

t0 §854.154 - 54.159 o_f th_e Public Utility Regulatory Act (PURA). impose an annual surcharge to recover certain costs associated with
A summary of the application follows. the implementation of intraLATA equal access. To impose a surcharge
Docket Title and Number: Application of IP Communications Cor- a DCTU must file with the commission by February 15 of each year
poration for a Service Provider Certificate of Operating Authority, an application for approval of a tariff imposing this surcharge. The

Docket Number 20520 before the Public Utility Commission of amount of the surcharge is computed using a formula based on the
Texas. total intraLATA toll minutes of use.

Applicant intends to provide the entire range of voice grade and datépplicants request the commission extend the filing deadline for
telecommunications services to business and residential customersapplication under P.U.C. Substantive Rule §23.103(f) from February

. , . . .15, 1999 until September 15, 1999, in order to accumulate actual
Applicant's requested SPCOA geographic area includes the entiréost data to compute a proper division of the implementation costs
state of Texas. between applicants and the intraLATA toll providers.

Persons who wish to comment upon the action sought should contagts s ons who wish to comment u ;
. i o ) pon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin, the Public Utility Commission of Texas, at P.O. Box 13326, Austin,

Texas 78711-3326, or call the commission's Office of CUStom.erTexas 78711-3326, or call the commission’s Office of Customer

Protection at (512)936-7120 no later than March 10, 1999. Hearing,yoction at (512) 936-7120 on or before March 15, 1999. Hearing
and speech-impaired individuals with text telephone (TTY) maypq speech-impaired individuals with text telephone (TTY) may

contact the commission at (512) 936-7136. contact the commission at (512) 936-7136. Please reference the

TRD-9901101 appropriate project number.
Rhonda Dempsey TRD-9901132
Rules Coordinator Rhonda Dempsey
Public Utility Commission of Texas Rules Coordinator
Filed: February 22, 1999 Public Utility Commission of Texas
¢ ¢ ¢ Filed: February 23, 1999
Notices of Applications for Waiver and Extension of Filing ¢ ¢ ¢
Deadline Under Public Utility Commission Substantive Rule Notice is given to the public of the filing with the Public Utility
§23.103(f) Commission of Texas (commission) of twelve applications on Febru-
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ary 12, 1999, for waiver and extension of the filing deadline containedNotices of Applications to Amend Certificate of Convenience
in P.U.C. Substantive Rule §23.103(f). and Necessity

Project Titles and Numbers: Application of Livingston Telephone Notice is given to the public of the filing with the Public Utility
Company for Waiver and Extension of the Filing Deadline in P.U.C.Commission of Texas of an application on December 21, 1998
Substantive Rule 823.103(f), Project Number 20500; Applicationand supplemental application on February 9, 1999, to amend a
of Alenco Communications, Inc. for Waiver and Extension of certificate of convenience and necessity pursuant to §§14.001, 32.001,
the Filing Deadline in P.U.C. Substantive Rule §23.103(f), Project36.001, 37.051, and 37.054, 37.056, 37.057, 37.058 of the Public
Number 20501; Application of Brazos Telecommunications, Inc. forUtility Regulatory Act, Texas Utilities Code Annotated (Vernon 1998)
Waiver and Extension of the Filing Deadline in P.U.C. Substantive(PURA). A summary of the application follows.

Rule 8§23.103(f), Project Number 20502; Application of Brazos . L . .
Telephone Cogz)erativje, Inc. for Waiver and EF))gension of the FilingDOcket Title and Number: Application of Magic Valley Electric
Deadline in P.U.C. Substantive Rule §23.103(f), Project NumbercooPera_t'Ve’ Inc._ (MVEC) to Amend_ Qertlflcated Service Area
20503; Application Cap Rock Telephone Cooperative, Inc. forboundaries (Service Area Exception) within Kenedy County, Docket
Waiver and Extension of the Filing Deadline in P.U.C. Substantive'\lumb(':‘r 20270 before the Public Utility Commission of Texas.

Rule §23.103(f), Project Number 20504; Application of MuensterThe Application: In Docket Number 20270, MVEC requests a service
Telephone Corp. of Texas for Waiver and Extension of thearea exception with Central Power and Light Company (CPL) in order
Filing Deadline in P.U.C. Substantive Rule 823.103(f), Projectto allow CPL to provide electric service to the ranch house, some
Number 20505; Application of Electra Telephone Company forcattle pens, and a water well for a single residential customer, who
Waiver and Extension of the Filing Deadline in P.U.C. Substantiveis requesting service. CPL has a line approximately two miles from

Rule 823.103(f), Project Number 20506; Application of Peoplesthe requested service whereas MVEC nearest line is approximately
Telephone Cooperative, Inc. for Waiver and Extension of the Filingeight miles.

Deadline in P.U.C. Substantive Rule §23.103(f), Project Number ) .
Persons who wish to comment upon the action sought should contact

20507; Application of Riviera Telephone Company, Inc. for . I o )
Waiver and Extension of the Filing Deadline in P.U.C. Substantivethe Public Utility Commission of Texas, at P.O. Box 13326, Austin,

- . P Texas 78711-3326, or call the commission’s Office of Customer
ngnize{égigz)’nzr%%ﬁFl)\lal:]r;bler:f%f%?’ V@gﬂéiagﬁg Oéx(t:eon@%?]d;efProtection at_(512_)936-_71_2(_) within ]_.0 days of this notice. Hearing
the Filing Deadline in P.U.C. Substantive Rule §23.103(f), Project2Nd speech-impaired individuals with text telephone (TTY) may
Number 20509; Application of Lipan Telephone Company for Waiver cOntact the commission at (512) 936-7136.
and Extension of the Filing Deadline in P.U.C. Substantive RuleTRD-9901022
§23.103(f), Project Number 20510; and Application of Cumby Rhonda Dempsey
Telephone Cooperative, Inc. for Waiver and Extension of the Filingryles Coordinator
Deadline in P.U.C. Substantive Rule §23.103(f), Project Numbekpypjic utility Commission of Texas

20511. (Applicants) Filed: February 19, 1999

The Applications: Applicants request a waiver and extension of the . . .

filing deadline contained in P.U.C. Substantive Rule §23.103(f) which

allows a dominant certified telecommunications utility (DCTU) to Notice is given to the public of the filing with the Public Utility
impose an annual surcharge to recover certain costs associated witommission of Texas of an application on February 16, 1999,
the implementation of intraLATA equal access. To impose a surchargeo amend a certificate of convenience and necessity pursuant to
a DCTU must file with the commission by February 15 of each year§§14.001, 32.001, 36.001, 37.051, and 37.054, 37.056, 37.057,
an application for approval of a tariff imposing this surcharge. The37.058 of the Public utility Regulatory Act, Texas Ultilities Code
amount of the surcharge is computed using a formula based on thennotated (Vernon 1998) (PURA). A summary of the application
total intraLATA toll minutes of use. follows.

Applicants request the commission extend the filing deadline foDocket Title and Number: Application of Brazos Electric Power
application under P.U.C. Substantive Rule §23.103(f) from FebruarfCooperative, Inc. to Amend a Certificate of Convenience and
15, 1999 until September 15, 1999, in order to accumulate actudlecessity to Construct a Proposed Transmission Line within Cooke
cost data to compute a proper division of the implementation cost€ounty, Docket Number 20516 before the Public Utility Commission
between applicants and the intraLATA toll providers. of Texas.

Persons who wish to comment upon the action sought should contadhe Application: In Docket Number 20516, Brazos Electric Power
the Public Utility Commission of Texas, at P.O. Box 13326, Austin, Cooperative, Inc. (Brazos) requests approval to construct 6.3 miles
Texas 78711-3326, or call the commission’s Office of Customerof 138-kV (to be initially operated at 69-kV) transmission line, to be
Protection at (512) 936-7120 on or before March 15, 1999. Hearindgknown as Salem Loop transmission line project within Cooke County.
and speech-impaired individuals with text telephone (TTY) mayThe proposed project is being constructed to improve service and
contact the commission at (512) 936-7136. Please reference tlreliability, due to considerable growth and development in the area.

appropriate project number. Currently, this area of Brazos’ electrical system is served over long

TRD-9901133 feeder lines from the Salem substation.

Rhonda Dempsey Persons who wish to comment upon the action sought should contact

Rules Coordinator the Public Utility Commission of Texas, at PO Box 13326, Austin,

Public Utility Commission of Texas Texas 78711-3326, or call the commission’s Office of Customer

Filed: February 23, 1999 Protection at (512)936-7120 within 15 days of this notice. Hearing
and speech-impaired individuals with text telephone (TTY) may

¢ ¢ ¢ contact the commission at (512) 936-7136.
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TRD-9901100 Customer Protection at (512)936-7120. Hearing and speech-impaired

Rhonda Dempsey individuals with text telephone (TTY) may contact the commission
Rules Coordinator at (512) 936-7136.
Public Utility Commission of Texas TRD-9901131
Filed: February 22, 1999 Rhonda Dempsey
¢ ¢ ¢ Rules Coordinator

] ) ] . ) Public Utility Commission of Texas
Notices of Intent to File Pursuant to Public Utility Commis-  Fijed: February 23, 1999

sion Substantive Rule §23.27
¢ ¢ ¢

Notice is given to the public of the intent to file with the Public Utility L . . ) ) .
Commission of Texas an application pursuant to P.U.C. Substantivilotice is given to the public of the intent to file with the Public

Rule §23.27 for an addition to the existing PLEXAR-Custom serviceUltility Commission of Texas an application pursuant to P.U.C.
for City of Hurst, Hurst, Texas. Substantive Rule 823.27 for an optional features addition to the

T existing PLEXAR-Custom service for SBC Communications in San
Tariff Title and Number: Southwestern Bell Telephone Company’santonio, Texas

Notice of Intent to File an Application for an Optional Features _  _ . ,
Addition to the Existing PLEXAR-Custom Service for City of Hurst Tiff Title and Number: Southwestern Bell Telephone Company's

in Hurst, Texas Pursuant to P.U.C. Substantive Rule §23.27. TarifNotice of Intent to File an Application for an Optional Features Ad-
Control Number 20525. dition to the Existing PLEXAR-Custom Service for SBC Communi-

o ) cations in San Antonio, Texas Pursuant to P.U.C. Substantive Rule
The Application: Southwestern Bell Telephone Company is requestg23.27. Tariff Control Number 20544,

ing approval of its application for an optional features addition to the o .

existing PLEXAR-Custom service for city of Hurst in Hurst, Texas. 1€ Application: Southwestern Bell Telephone Company is request-
PLEXAR-Custom service is a central office-based PBX-type servingnd approval of its application for an optional features addition to the
arrangement designed to meet the specific needs of customers wRgiSting PLEXAR-Custom service for SBC Communications in San
have communication system requirements of 75 or more station lineéntonio, Texas. PLEXAR-Custom service is a central office-based
The designated exchange for this service is the Fort Worth exchangEBX-type serving arrangement designed to meet the specific needs

and the geographic market for this specific PLEXAR-Custom servicé! customers who have communication system requirements of 75 or
is the Dallas LATA. more station lines. The designated exchange for this service is the

) ] San Antonio exchange, and the geographic market for this specific
Persons who wish to comment upon the action sought should contapi EXAR- Custom service is the San Antonio LATA.

the Public Utility Commission of Texas, by mail at P.O. Box . )
13326, Austin, Texas 78711-3326, or call the commission’s Office of €rSOns who wish to comment upon the action sought should contact

Customer Protection at (512) 936-7120. Hearing and speech-impairdl® Public Utility Commission of Texas, by mail at P.O. Box
individuals with text telephone (TTY) may contact the commission 13326, Austin, Texas 78711-3326, or call the commission’s Office of

at (512) 936-7136. _Cu_st_omer Pr(_)tection at (512) 936-7120. Hearing and speech-ir_np_aired
individuals with text telephone (TTY) may contact the commission
TRD-9901130 at (512) 936-7136.

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas
Filed: February 23, 1999

TRD-9901134

Rhonda Dempsey

Rules Coordinator

Public Utility Commission of Texas
¢ ¢ 14 Filed: February 23, 1999

Notice is given to the public of the intent to file with the Public Utility ¢ ¢ ¢

Commission of Texas an application pursuant to P.U.C. Substantive . . o .
Rule §23.27 to provide SONET OC-3 Ring Connection with a DS3Notices of Intent to File Pursuant to Public Utility Commis-
Payload to ALCATEL in Plano. sion Substantive Rule §23.28

Tariff Title and Number: GTE-Southwest, Inc.’s (GTE-SW) Notice Notice is given to the public of the intent to file with the Public Utility
of Intent to File a Customer-Specific Contract to Provide SONETCommission of Texas, on or after February 22, 1999, an application
OC-3 Ring Connection with a DS3 Payload to ALCATEL in Plano for approval of promotional rates pursuant to P.U.C. Substantive Rule
Pursuant to P.U.C. Substantive Rule §23.27. Tariff Control Numbeg823.28.

20513. Tariff Title and Number: Application of Brazos Telecommunications,
The Application: GTE-SW intends to file an application on or aroundInc. for Approval of Promotional Rates Pursuant to P.U.C. Substan-
February 22, 1999 to provide SONET OC-3 Ring Connection withtive Rule §823.28. Tariff Control Number 20485.
a DS3 Payload to ALCATEL in Plano. This service is comprised The Apblication: ot ;
- . ; - . pplication: Brazos Telecommunications, Inc. (BTI) is request-
gf high speed, SONEdT-é)_aseddslerwc_es whg:h plrowde connelctl\rlllt ng approval for a waiver of nonrecurring, installation charges for
etween a customer-dedicated location and at least one telephoge, o nqtional period. BTI will request a waiver of the installation

Pompalg?/ serv_ll_ce wiré Cﬁnter. GTE-SW proposes to offer this servicgparges for existing residential and business customers to subscribe
in the Flano, 1exas exchange. to specific services, or packages during four specific time periods in

Persons who wish to comment upon the action sought should conta&®99, as outlined in the application.
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
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Persons with questions about this docket or who wish to comment999 loads and resources, and is in the process of calculating the
on the application should contact the Public Utility Commission of megawatt - mile impacts associated with the 1999 loads and resources.
Texas, 1701 North Congress Avenue, PO Box 13326, Austin, TexaSection 23.67(g) includes a transition mechanism that is to be adjusted
78711-3326. You may call the Public Utility Commission Office of each of the first three years that the transmission pricing under
Customer Protection at (512) 936-7120. Hearing and speech-impairgtie rule is in effect. The pricing mechanism in Substantive Rule
individuals with text telephones (TTY) may contact the commission§23.67 was first applied in 1997, and an adjustment of the transition
at (512) 936-7136. All correspondence should refer to Tariff Controlmechanism was applied in 1998. This proceeding is being initiated to
Number 20485. establish the transmission customers, in the manner provided in P.U.C.
TRD-9900996 Substantive Rules 823.67 and §23.70, to be effective in calendar year

1999.
Rhonda Dempsey
Rules Coordinator Persons who wish to intervene in the proceeding, or comment upon
Public Utility Commission of Texas the action sought, should contact the Public Utility Commission of
Filed: February 17, 1999 Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326, or call the commission’s Office of Customer Protection
¢ ¢ ¢ at (512) 936- 7120 within 15 days of this notice. Hearing and speech-

impaired individuals with text telephones (TTY) may contact the
Commission of Texas, on or after February 22, 1999, an applicatio ommission at (512) 936-7136. This proceeding has been assigned

for approval of promotional rates pursuant to P.U.C. Substantive Rul0cket Number 20381.
§23.28. TRD-9900998
Rhonda Dempsey

Notice is given to the public of the intent to file with the Public Utility

Tariff Title and Number: Application of Brazos Telephone Cooper- !
ative, Inc. for Approval of Promotional Rates Pursuant to P.U.C.Rules Coordinator
Substantive Rule §23.28. Tariff Control Number 20486. Public Utility Commission of Texas

L . . Filed: Feb 17, 1999
The Application: Brazos Telephone Cooperative, Inc. (Brazos) is fied: February

requesting approval for a waiver of nonrecurring, installation charges L4 L4 L4
for a promotional period. Brazos will request a waiver of the . . .
installation charges for existing residential and business customelFS>Ub“C Notices of Amendments to Interconnection Agree-

to subscribe to specific services, or packages during four specifit’€nts
time periods in 1999, as outlined in the application. On February 12, 1999, Southwestern Bell Telephone Company and

Persons with questions about this docket or who wish to commerf-SPIre, collectively referred to as appllcan_ts, f!led a joint a_ppllcatlon
on the application should contact the Public Utility Commission of for approval of an amendment to an existing interconnection agree-
Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texad'ent under §252(i) of the federal Telecommunications Act of 1996,
78711-3326. You may call the Public Utility Commission Office of Public Law Number 104-104, 110 Statute 56, (codified as amended
Customer Protection at (512) 936-7120. Hearing and speech-impairdd Scattered sections of 15 and 47 United States Code) (FTA) and
individuals with text telephones (TTY) may contact the commissionthe Public Utility Regulatory Act, Texas Utilities Code Annotated

at (512) 936-7136. All correspondence should refer to Tariff Control3811.001-63.063 (Vernon 1998) (PURA). The joint application has
Number 20486. been designated Docket Number 20480. The joint application and

the underlying interconnection agreement are available for public in-

TRD-9900997 spection at the commission’s offices in Austin, Texas.
Rhonda Dempsey

Rules Coordinator
Public Utility Commission of Texas

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

Filed: February 17, 1999 The commission finds that additional public comment should be

allowed before the commission issues a final decision approving

¢ ¢ ¢ or rejecting the amendment to the interconnection agreement. Any

Notice of Proceeding to Modify ERCOT Transmission Rates interested person may file written comments on the joint application
for 1999 Pursuant to Substantive Rules §23.67 by filing 13 copies of the comments with the commission’s filing

clerk. Additionally, a copy of the comments should be served on each
Notice is given to the public of the filing with the Public Utility of the applicants. The comments should specifically refer to Docket
Commission of Texas (the commission) on January 28, 1999, an ord@fumber 20480. As a part of the comments, an interested person may
initiating a proceeding to modify the Electric Reliability Council of request that a public hearing be conducted. The comments, including
Texas (ERCOT) transmission rates for 1999 pursuant to Substantiveny request for public hearing, shall be filed by March 17, 1999, and
Rule §23.67. shall include:

Docket Title and Number: Proceeding to Modify ERCOT Transmis-1) a detailed statement of the person’s interests in the agreement,
sion Rates for 1999 Pursuant to Substantive Rule §23.67. Dockeiicluding a description of how approval of the agreement may
Number 20381. adversely affect those interests;

The Proceeding: The commission’s rule on transmission pricing callg) specific allegations that the agreement, or some portion thereof:
for transmission rates to be based on the most-recent peak loads an)d discrimi . L . .

the megawatt-mile impacts that are calculated from the projecte@ iscriminates aga|n§t a telecommunications carrier that is not a
loads and resources for the next summer season. The ElectrR& to the agreement; or

Reliability Council of Texas (ERCOT) Independent System Operatolb) is not consistent with the public interest, convenience, and
(ISO) has received information on 1998 peak loads and projectedecessity; or
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¢) is not consistent with other requirements of state law; and b) is not consistent with the public interest, convenience, and

3) the specific facts upon which the allegations are based. necessity; or

_— . - . c) is not consistent with other requirements of state law; and
After reviewing any comments, the commission will issue a notice of

approval, denial, or determine whether to conduct further proceeding3) the specific facts upon which the allegations are based.

concerning the joint application. The commission shall have the L . - .
1After reviewing any comments, the commission will issue a notice of

authority given to a presiding officer pursuant to P.U.C. Procedural | denial or d . heth duct furth di
Rule §22.202. The commission may identify issues raised by thejoin?pprova.’ enial, or determine whether to conduct further proceedings
e ncerning the joint application. The commission shall have the

application and comments and establish a schedule for address"ﬁthority given to a presiding officer pursuant to P.U.C. Procedural

those issues, including the submission of evidence by the applicant: N . o - S
if necessary, and briefing and oral argument. The commission ma§UIe. §22.202. The commission may identify issues raised by the joint
: h ) plication and comments and establish a schedule for addressing
conduct a public hearing. Interested persons who file comments Ahose issues, including the submission of evidence by the applicants
not entitled to participate as intervenors in the public hearing. h ' ng y the app '
if necessary, and briefing and oral argument. The commission may
Persons with questions about this project or who wish to comment ononduct a public hearing. Interested persons who file comments are
the joint application should contact the Public Utility Commission of not entitled to participate as intervenors in the public hearing.
Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texa
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impair
individuals with text telephones (TTY) may contact the commission at7
(512) 936-7136. All correspondence should refer to Docket Numbe

Persons with questions about this project or who wish to comment on
épe joint application should contact the Public Utility Commission of
exas, 1701 North Congress Avenue, PO Box 13326, Austin, Texas
8711-3326. You may call the Public Utility Commission Office of
Eustomer Protection at (512) 936-7120. Hearing and speech-impaired

20480. individuals with text telephones (TTY) may contact the commission at
TRD-9900992 (512) 936-7136. All correspondence should refer to Docket Number
Rhonda Dempsey 20481.

Rules Coordinator TRD-9900993

Public Utility Commission of Texas Rhonda Dempsey

Filed: February 17, 1999 Rules Coordinator

¢ ¢ ¢ Public Utility Commission of Texas

Filed: Feb 17, 1999
On February 12, 1999, Southwestern Bell Telephone CompanyIe ebruary

and Winstar Wireless of Texas, Inc., collectively referred to as ¢ ¢ ¢
applicants, filed a joint application for approval of an amendmen
to an existing interconnection agreement under §252(i) of the feder&r; Febr(léary 11, 1999, HSouthweTtern Bde_ll[c'lglgpnone (lilom_parlw,
Telecommunications Act of 1996, Public Law Number 104-104, 110 eleport ommunlqatlons .OUS‘OF‘v. ne. and 14 allas, collectively
Statute 56, (codified as amended in scattered sections of 15 afg e ed o as applicants, filed a joint application for approval of an
47 United ’States Code) (FTA) and the Public Utility Regulator amendment to an existing interconnection agreement under §252(i)
Act, Texas Utilities Code Annotated §811.001-63 OGS?Verngn 199% i the federal Telecommunicati_o_ns Act of 1996, P_ublic Law Numbgr
(PLjRA). The joint application has been (.jesignafed Docket Number04-104, 110 Statute 56, (codified as amended in scattered sections

- o L .~ ~of 15 and 47 United States Code) (FTA) and the Public Utility
20481. The joint _appllcatlon an_d ’ghe un(_jerlylng Imerconr?ec.t'or,]Regulatory Act, Texas Utilities Code Annotated 8§11.001-63.063
agreement are available for public inspection at the commission

' : ; ?\/ernon 1998) (PURA). The joint application has been designated
offices in Austin, Texas. Docket Number 20482. The joint application and the underlying
The commission must act to approve the interconnection agreemeiriterconnection agreement are available for public inspection at the
within 35 days after it is submitted by the parties. commission’s offices in Austin, Texas.

The commission finds that additional public comment should beThe commission must act to approve the interconnection agreement
allowed before the commission issues a final decision approvingvithin 35 days after it is submitted by the parties.

or rejecting the amendment to the interconnection agreement. An¥he commission finds that additional public comment should be

interested person may file written comments on the joint applicationallowed before the commission issues a final decision aporovin
by filing 13 copies of the comments with the commission’s filing PP 9

> folf rejecting the amendment to the interconnection agreement. Any
clerk. Additionally, a copy of the comments should be served on eac terested person may file written comments on the joint application
of the applicants. The comments should specifically refer to Docke p y ) PP

Number 20481. As a part of the comments, an interested person m%?' filing 13. copies of the comments with the commission’s filing
> . . . clerk. Additionally, a copy of the comments should be served on each
request that a public hearing be conducted. The comments, |nclud|r[1ﬁ

. - : the applicants. The comments should specifically refer to Docket
;rgur?r?;ﬁztefor public hearing, shall be filed by March 17, 1999, an umber 20482. As a part of the comments, an interested person may

request that a public hearing be conducted. The comments, including
1) a detailed statement of the person’s interests in the agreemerany request for public hearing, shall be filed by March 17, 1999, and
including a description of how approval of the agreement mayshall include:

adversely affect those interests; 1) a detailed statement of the person’s interests in the agreement,

2) specific allegations that the agreement, or some portion thereof: including a description of how approval of the agreement may

a) discriminates against a telecommunications carrier that is not gdversely affect those inierests;

party to the agreement; or 2) specific allegations that the agreement, or some portion thereof:
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a) discriminates against a telecommunications carrier that is not 2) specific allegations that the agreement, or some portion thereof:

party to the agreement; or a) discriminates against a telecommunications carrier that is not a

b) is not consistent with the public interest, convenience, andarty to the agreement; or

necessity; or b) is not consistent with the public interest, convenience, and

¢) is not consistent with other requirements of state law; and necessity; or
3) the specific facts upon which the allegations are based. ¢) is not consistent with other requirements of state law; and

After reviewing any comments, the commission will issue a notice of3) the specific facts upon which the allegations are based.

approval, denial, or determine whether to conduct further proceeding

concerning the joint application. The commission shall have thether reviewing any comments, the commission will issue a notice of
authority given to a presiding officer pursuant to P.U.C. Procedura pproval, denial, or determine whether to conduct further proceedings

Rule §22.202. The commission may identify issues raised by thejoin?oncer_n'ng. the joint app_h(_:atlon._ The commission shall have the
S : - authority given to a presiding officer pursuant to P.U.C. Procedural
application and comments and establish a schedule for addressi

those issues, including the submission of evidence by the applicant@g"e. §2.2'202' The commission may |dgnt|fy issues raised by the10|_nt
application and comments and establish a schedule for addressing

gor;]%clzjecsts;ryuSincdhk()er;?;‘:]ng ?&:rgrsilegrgggggg WTthe fﬁgnggnrfrilgstsmﬁﬁose issues, including the submission of evidence by the applicants,
p 9. P is necessary, and briefing and oral argument. The commission may

not entitled to participate as intervenors in the public hearing. : . .
conduct a public hearing. Interested persons who file comments are
Persons with questions about this project or who wish to comment onot entitled to participate as intervenors in the public hearing.

the joint application should contact the Public Utility Commission of . . . . .
Texas. 1701 North Conaress Avenue. PO Box 13326. Austin Texagersons with questions about this project or who wish to comment on
! 9 ! ! ' e joint application should contact the Public Utility Commission of

78711-3326. You may call the Public Utility Commission Office of .
- . . . Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texas
Customer Protection at (512) 936-7120. Hearing and speech-impair 711-3326. You may call the Public Utility Commission Office of

individuals with text telephones (TTY) may contact the commission al - ) ; )
(512) 936-7136. All corFr)espond(ence) Sh0¥1|d refer to Docket NumbetFu.St.orner Protection at (512) 936-7120. Hearing and speech-impaired
' individuals with text telephones (TTY) may contact the commission at

20482. (512) 936-7136. All correspondence should refer to Docket Number
TRD-9900994 20483.
Rhonda Dempsey TRD-9900995

Rules Coordinator
Public Utility Commission of Texas Rules Coordinator

Filed: February 17, 1999 Public Utility Commission of Texas
¢+ ¢ ¢ Filed: February 17, 1999

Rhonda Dempsey

Public Notices of Interconnection Agreements ¢ ¢ ¢

On February 11, 1999, Southwestern Bell Telephone Company an@n April 2, 1999, CT Cube, Inc. (CT Cube) is scheduled to file
SprintCom, Inc., collectively referred to as applicants, filed a jointits interconnection agreement with GTE Southwest, Inc. (GTESW)
application for approval of an existing interconnection agreementinder the federal Telecommunications Act of 1996, Public Law
under §252(i) of the federal Telecommunications Act of 1996, PublidNumber 104-104, 110 Statute 56, (codified as amended in scattered
Law Number 104-104, 110 Statute 56, (codified as amended isections of 15 and 47 United States Code) (FTA) and the Public
scattered sections of 15 and 47 United States Code) (FTA) andtility Regulatory Act, Texas Utilities Code Annotated §§11.001-
the Public Utility Regulatory Act, Texas Utilities Code Annotated 63.063 (Vernon 1998) (PURA). The interconnection agreement is to
§811.001-63.063 (Vernon 1998) (PURA). The joint application hasbe filed pursuant to the arbitration award in Petition of CT Cube,
been designated Docket Number 20483. The joint application anéhc. for Arbitration to Establish an Interconnection Agreement
the underlying interconnection agreement are available for publisvith GTE Southwest, Inc. pursuant to Subst. R. 8252(b) of the
inspection at the commission’s offices in Austin, Texas. Telecommunications Act 1996. The petition for arbitration has been
designated Docket Number 20028. The petition for arbitration and
fhe underlying interconnection agreement will be available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreeme
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should berp. E1a authorizes the commission to review and approve any

fhterconnection agreement that is a result of arbitration. Pursuant to
Fra §252(e)(2) the commission may reject any agreement resulting
from an arbitration award if it finds that the agreement does not meet
) the requirements of §251, including the regulations prescribed by the
copy of the comments should be served on each of the alppllc‘"’mt?fommission pursuant to FTA 8251, or the standards set forth in FTA

The comments should specifica}lly refer to Docket Number 20483§252(d). Additionally, under FTA §252(e)(3), the commission may
As a part of the comments, an interested person may request thate%tablish or enforce other requirements of state law in its review

public hearing be conducted. The comments, including any requestt the agreement, including requiring compliance with intrastate

for public hearing, shall be filed by March 17, 1999, and shall inCIUde"[elecommunications service quality standards or requirements. The

1) a detailed statement of the person’s interests in the agreemeri@mmission must act to approve the agreement within 30 days after
including a description of how approval of the agreement mayit is submitted by the parties.
adversely affect those interests;

rejecting the interconnection agreement. Any interested person m
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
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Pursuant to the commission’s procedural rules, public comment i2. How should a permanent solution be designed to address the
allowed before the commission issues a final decision approving ogrowing number of carriers expected to be involved in the transport
rejecting the interconnection agreement. Any interested person mand termination of calls using NEs or ported nhumbers?

file written comments regarding the agreement by filing 13 copies]_ . . . .

; fecinn'e fili " he workshop will be held from 10:00 a.m. to 5:00 p.m. in the
of the comments with the commission’s filing clerk. Additionally, a ommissione?’s Hearing Room on the seventh floor ofthe William
copy of the comments should be served on CT Cube and GTES . Travis Building at 1701 North Congress Avenue, Austin, Texas

The comments should speqfl_cally refer to Docket Number 2002878701. Participants should be prepared to discuss the issues identified
Such comments shall be limited to whether the agreement mee}ﬁ this notice. This project has been assigned Project Number 20537
the requirements of FTA and relevant portions of state law. The ’ proj 9 | ’
comments shall be filed by April 9, 1999. If the comments requestersons who plan to attend the March 16, 1999 workshop should
rejection or modification of the agreement, the interested person muségister with Jennifer Luckey at (512) 936-7349. If there are

provide the following information: any questions, please contact Meena Thomas at (512) 936-7344 or

1) a detailed statement of the person’s interests in the agreemer%,tephen Mendoza at (512) 936-7394.
including a description of how approval of the agreement mayTRD-9901128

adversely affect those interests; Rhonda Dempsey

f: Rules Coordinator

"Public Utility Commission of Texas

a) does not meet the requirements of FTA §251, including any Federgjeq: Fepruary 23, 1999

Communications Commission regulation implementing FTA §251; or R R .

b) is not consistent with the standards established in FTA §252(d); or ] )
South Plains Regional Workforce Development

After reviewing any comments, the commission will determine Board
whether to conduct further proceedings concerning the joint appliNotice of Request for Proposals

cation. The commission shall have the authority given to a presidingl_ . ) , .
officer pursuant to P.U.C. Procedural Rule §22.202. he South Plains Regional Workforce Development Board is seeking

) ) ] ) proposals for the management and delivery of services for its
Persons with questions about this docket or who wish to commenfyorkforce Centers; incorporating at a minimum, the Workforce
on the application should contact the Public Utility Commission of jnvestment Act (WIA) of 1998, Food Stamp Employment and
Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texasraining (FSE&T), Title 1IB of the Job Training and Participation
78711-3326. YOU- may call the Public Ut|||ty COmm|SS|0n Oﬁ!Ce O.f Act (JTPA) and TANF/Choices programs. These programs will
Customer Protection at (512) 936-7120. Hearing and speech-impairesk operated in the South Plains fifteen-county local workforce
individuals with text telephones (TTY) may contact the commission atdevelopment area (LWDA) of Bailey, Cochran, Crosby, Dickens,
(512) 936-7136. All correspondence should refer to Docket Numbetarza, Floyd, Hale, Hockley, King, Lamb, Lubbock, Lynn, Motley,

2) specific allegations that the agreement, or some portion thereo

c) is not consistent with other requirements of state law.

20028. Terry and Yoakum. Workforce Centers are currently located in
TRD-9901127 Lubbock, Levelland, Littlefield and Plainview.
Rhonda Dempsey The RFP will be released at 12:00 Noon, March 9, 1999.

Rules Coordinator . -
To request a copy of the RFP, please contact Camille Williams,

Public Utility Commission of Texas Planner, SPRWDB, PO Box 10227, Lubbock, TX 79401;

Filed: February 23, 1999 Phone: (806) 744-1987; Fax (806) 744-5378; or E-mail to
¢ ¢ ¢ Camille.Williams@twc.state.tx.us.

Public Notice of Workshop Concerning a Permanent Industry!he deadline to submit proposals is 5:00 PM, April 9, 1999.

Wide Solution for the Exchange of Billing Records To assist bidders in responding to this RFP, a Bidders’ Conference

The staff of the Public Utility Commission of Texas plans to hold will be held March 15, 1999 at 10:00AM in the Central Conference

a workshop on, Tuesday, March 16, 1999, at 10:00 a.m. in th oom of the Ll:IbeC|,( Business Center, 1301 Broadway, Lubboc_k, TX
commission offices on a new project concerning a permanent indus§9401' The B'dd?rs _Conference_WNOT be the _only opportunity

wide solution for the exchange of billing records between competitiv or proposers 1o inquire about this RFP, nor is it mandatory, but is
local exchange companies (CLECs) and incumbent local exchang%trongly recommended.

companies (ILECs) for calls involving the use of unbundled networkinquiries about this RFP will be accepted until 5:00PM March 29,
elements (UNEs) or ported numbers. In order for the commission ta999. Responses to inquiries will be provided via fax or e-mail within
develop a workable industry wide solution, the participation of boththree working days of receipt.

ILECs and CLECs operating in Texas is critical. This new project . ) .
is in response to the follow-up to Commission Recommendatio roposals will be evaluated by a third party competitively-selected by
Number 2 under Checklist Item Number 13 in Southwestern Bell"® Board.

Telephone Company’'s (SWBT’s) 8271 proceeding (Docket NumbefThe South Plains Regional Workforce Development Board reserves
16251). Specifically, the following issues and questions will be takerthe right to accept or reject any proposals.

up in the workshop: TRD-9901034

1. What are the alternative methods for a permanent solution for theon McCullough
exchange of billing records? Executive Director

South Plains Regional Workforce Development Board
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Filed: February 22, 1999 PricewaterhouseCoopers, LLP, 600 Congress Avenue, Suite 1800,
. . . Austin, Texas, 78701.

. . The total value of the original contract was $199,870. The contract
Sul Ross State University period was October 9, 1998 to February 19, 1999, with a final report
Request for Proposals due on or before January 15, 1999.

Pursuant to Texas Government Code, Article 2254, Sul Ross StatEhe contract amendment increases the maximum amount of the

University, a Member of the Texas State University System an.contract by $9,740.00 and authorizes an additional task in the scope

nounces the solicitation for consultant services to advise and assig{ services. At the request of the state, the consultant is to conduct

with the proposal development, management, and administration & Wo_rkshop with external stak_eholde_rs _involved _in_the s_tud_y to
Title IlI/V Grant from the United States Department of Education. explain the study methodology, investigations, preliminary findings,
and recommendations. The amendment also changed the due date

Project Summary: The purpose of these projects are to (1) for a final report from January 15, 1999 to February 19, 1999.
expand educational opportunities for, and improve the academul: D-9901006

attainment of, Hispanic students; and (2) expand and enhance th
academic offerings, program quality, and institutional stability in S0P Jackson

educating the majority of Hispanic college students and helping?ePuty General Counsel

large numbers of Hispanic students and other low-income individualdexas Department of Transportation
complete postsecondary degrees. The request for proposal calls fbited: February 18, 1999

the responding consultants to detail in writing and support with . . .
documentation their knowledge and experience in the Title 1lI/V
areas. Texas Workforce Commission

Responses should be sent to Dr. Felipe Ortego, Director, HIS Tit"l’-?equest for Proposals/Texas Child Care Quarterly
II/V Grant Project, Sul Ross State University, Highway 90 East,

Alpine, Texas 79832. A copy of the request for proposal is availablelhe Texas Workforce Commission (TWC) invites proposals to select
upon request from David C. Wilson, Director of Purchasing, Sul Ros@n independent contractor to plan, develop and produce the Texas
State University, P.O. Box C-116, Alpine, Texas 79832, phone (915fhild Care Quarterly (TCCQ), a training and information journal for
837-8045, fax (915) 837-8046. Proposals should be delivered in §aregivers working with children. The mission of the TCCQ is to help
sealed envelope plainly marked: "Attention HIS Title I1/IV Project Parents and child care providers improve and enhance the quality of
Director". Three copies of the responses are required and are to §@re given to children.
postmarked no Iat_er than March 17, 1999. They should address if  aythorization of Funding
detail the various items set forth.

) . : TWC is contracting through procurement using federal funds autho-
The Sul Ross State University Title Ill/V Development Team andjzed for quality improvement activities under the Child Care and
the University Executive Committee will review the Consultants andDeveIopment Fund (CCDF).

their proposals. The University reserves the right to reject any and

all proposals received in response to this request for proposals if it i8- Scope of Work

determined to _be in_ the best interest_ of the University to do so. Allcgntract Funds must be used to plan, develop and produce TCCQ,
material submitted in response to this request becomes the properyciuding: content development, production (photography and graph-
of the University and may be reviewed by other Consultants on thgcg majling, printing, and distribution of the magazine), and project
request for proposals after the official review of the proposals. coordination.

TRD-9901120

David C. Wilson
Purchasing Director

Sul Ross State University
Filed: February 23, 1999

C. Eligible Applicants

Applicants must provide evidence of prior experience and expertise
in content development, production and coordination of a similar
publication, particularly in the area of child development.

D. Available Funding

L4 L4 L4
. Applicants may request up to $244,000 for the production, manage-
Texas Department of Transportation m%'?]t and Coor)éimﬂion of PI'CCQ. P 9
Notice of Contract Amendment E. Length of Contract

In accordance with Government Code, Chapter 2254, Subchaptéte contract period is for twelve (12) months and begins as soon
B, the Texas Department of Transportation (TxDOT) publishes thisas negotiations can be mutually completed and a contract can be
notice of a consultant contract amendment. The contract authorizegkecuted.

a study that compares the cost for highway design work performed
by TXDOT employees to that performed by consultant engineers.
The consultant will collect and tabulate data and submit a writtenA mandatory bidder conference will be held March 15, 1999, at the
report documenting the findings along with recommendations forrwC building located at 101 E. 15th Street (Congress and 15th) in
TxDOT consideration. The request for proposals appeared in theopom 644 from 9:00 a.m. until 12:00 noon. Applicants will not be

July 3, 1998, issue of thexas Registe(23 TexReg 7142). The eligible for consideration unless they attend.

notice of contract award appeared in the October 23, 1998 iSSU\%lritten guestions concerning the RFP must be received by TWC by
of the Texas Registe(23 TexReg 10993), awarding the contract to noon March 22, 1999. TWC will respond in writing by March 29,

. Bidder's Conference and Written Questions
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1999. Applicants may not address questions to TWC on the RFP byexas. These contracts will automatically be awarded to the present
any other means than in writing. consulting psychiatrists, unless interested psychiatrists submit other

G. Selection, Notification, and Negotiation Process competing bids. The contract period is for FY 2000/2001.

Interested individuals may request an application packet by contactiniew'ce: (1) Evaluate and provide a dlagnpstlp assessment of youth,
Josie Bailey at (512) 936-3218 commend a treatment plan, perform medication reviews as per TYC
y ) policy, prescribe for and monitor those youth requiring psychotropic
Applicants will be reviewed and graded on a competitive basis bymedication; (2) Attend TYC training sessions and conferences; (3)
TWC. Detailed evaluation criteria will be included in the application Participate in Mental Health Commitment hearings as necessary.

packet. Incomplete applications are subject to rejection and disqualx - .
ification by TWC. Grading criteria will be included in the applica- bompensatlon. (1) Total cost of services, based on an agreed hourly

. Lo X : ; rate and for the number of hours of services actually provided at each
tion packet. Applications will be reviewed and ranked according to,_ .. . N ;
scores. their apparent ability to successfully conduct the proiect anf cility. (2) To attend meetings at the Central Office in Austin, at the
. PP 1ty yC project, ourly rate for travel time to and from the meetings, not to exceed a
reviewed for past contracting performance with TWC. A designate
re-approved amount.

person from the selected entity must be readily available to respon
to inquires, prepare proposed amendments, and negotiate with TWR@rea: Each psychiatrist will provide services at one of 15 TYC fa-

concerning budget and/or proposed programmatic revisions. If a desilities: Brownwood State School - Brownwood, Texas; Brownwood

ignated person is not readily available to promptly respond to reSanction Unit - Brownwood, Texas; Corsicana State Home - Cor-
guested revisions, the applicant will be removed from consideratiosicana, Texas; Crockett State School - Crockett, Texas; Evins Re-
for a contract. TWC is not liable for any bidder costs associated wittgional Juvenile Center - Edinburg, Texas; Gainesville State School -
the RFP process. Gainesville, Texas; Giddings State School - Giddings, Texas; J. W.

. . . - .Hamilton Jr. State School - Bryan, Texas; Jefferson State School
The deadline for consideration of proposals is 5:00 p.m. CST, April Beaumont, Texas: Marlin Orientation & Assessment Unit - Mar-

2, 1999. Maileq proposals must include a legible U.S. qutal SerViCﬁn Texas; McLennan County Correctional Facility, Mart, Texas; San
postmark showing a date and time on or before the deadline. Meter% ! y ' ! y

mail is not acceptable unless it also includes an acceptable U aba Stqte Schqu-San Saba, Texas; Sheffield Boot Camp - Sheffield,

P . > : “Texas; Victory Field Correctional Academy - Vernon, Texas; or West
ostal Service postmark. Applications delivered by any other type o exas State School - Pvote. Texas

mail service or hand-delivered must arrive at TWC by the specified yote, )

date and time. Mailing address: TWC; Program, Planning andlime: To be determined by the needs of each individual facility.

Development Section; 101 E. 15th Street, Room #416T; Austin, TXQ

78778-0001; Attention: Ellen English, Program Director. Physical

Address: TWC; Program, Planning and Development Section; 111

Trinity, #416T; Austin, TX 78778-0001; Attention: Ellen English,

Program Director.

ualifications: (1) Licensed by the Texas State Board of Medical
xaminers; (2) Controlled Substances Registration Certification and
roof of professional medical malpractice insurance; (3) Experience

in evaluation and providing diagnostic assessments as well as

prescribing and monitoring Psychotropic medications; (4) Experience

TRD-9901099 working with juvenile population - preferred.

J. Randel (Jerry) Hill

A response to this proposal should be provided to George Willeford,
General Counsel

M.D., Medical Director within 30 days of this notice. Include a

Texas Workforce Commission description of how you meet the requirements listed above in your
Filed: February 22, 1999 response. Dr. Willeford’s address is P.O. Box 4260, Austin, Texas
. . . 78765, or send via fax to (512) 424-6300. Direct any questions
o concerning this proposal to Carole Williams at (512) 424-6331.
Texas Youth Commission TRD-9901147
Psychiatrist Services Sought Steve Robinson

. N . . - . Executive Director
This request for psychiatrist consulting services proposals is filed i as Youth Commission

accordance with the provisions of the Government Code, Chapter "
2254, Subchapter B. Filed: February 24, 1999

The Texas Youth Commission (TYC) is seeking to contract with ¢ ¢ ¢

psychiatrists at each of the 13 TYC facilities throughout the state of
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Texas Register
Services

TheTexas Registasffers the following services. Please check the appropriate box (or boxes)

Texas Natural Resouce Consevation Commission, Title 30

O Chapter 285%$25 [] update service $25/yeafOn-Site Wastewater Treatment)

00 Chapter 290%$25 [ update service $25/yeafWater Hygiene)

[0 Chapter 330$50 [ update service $25/yeafMunicipal Solid Waste)

00 Chapter 334%40 [ update service $25/yedtJnderground/Aboveground Storage Tanks)

O Chapter 335$30 [ update service $25/yeafindustrial Solid Waste/Municipal
Hazardous Waste)

Update service should be ihprinted formatl] 3 1/2” diskette O 5 1/4” diskette

Texas Workers Compensation Commission, ifle 28
O Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Information For Other Divisions of the Secetary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576
Elections
Information (512) 463-5650
Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials, State (512) 463-6334
Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705




Please use this form to order a subscription toTth@as Registeito order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

[] Change of Address
(Please fill out information below)

[] Paper Subscription
[0 One Year $150 O Six Months $100 O First Class Mail $250

[] Back Issue ($10 per copy)
Quantity

Volume , Issue # :
(Prepayment required for back issues)

NAME
ORGANIZATION
ADDRESS

CITY, STATE, ZIP
PHONE NUMBER
FAX NUMBER

Customer ID Number/Subscription Number
(Number for change of address only)

] Bill Me [J Payment Enclosed
Mastercard/VISA Number

Expiration Date Signature

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.
Visit our home on the internet at http://www.sos.state.tx.us.

Periodical Postage
PAID

Austin, Texas
and additonal entry offices
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