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THE GOVERNOR
As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.



Appointments

Appointments Made June 9, 1999

To be a member of the State Board of Examiners of Marriage and
Family Therapists for a term to expire February 1, 2005: Brenda
B. VanAmburgh, Ph.D., 4609 Fieldcrest, Forth Worth, Texas 76109.
Dr. Van Amburgh will be replacing Maria T. Flores of San Antonio
whose term expired.

To be a member of the Texas Higher Education Coordinating Board
for a term to expire August 31, 2003: Raul B. Fernandez, 9111

Powhatan, San Antonio, Texas 78230. Mr. Fernandez will be filling
the unexpired term of Douglas S. Harlan of San Antonio who was
not confirmed by the Senate.

George W. Bush, Governor of Texas

♦ ♦ ♦
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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.



Opinions

Opinion #JC-0066. (RQ-1006). Request from the Honorable
Kenneth Armbrister Chair, Criminal Justice Committee, Texas State
Senate, P.O. Box 12068, Austin, Texas 78711-2068, regarding
whether a city may remit payments to Texas Municipal Retirement
System that it failed to make more than 20 years ago?

Summary. Section 855.410 of the Government Code, which
imposes an interest payment on contributions that are not remitted
by a participating municipality to the Texas Municipal Retirement
System ("TMRS") by the sixteenth day of each month, does not
establish a procedure for correcting errors in municipal employees’
retirement accounts. Pursuant to its construction of the statute it
administers, TMRS may refuse to accept retirement contributions
from a city more than four years after the time they were due the
retirement system. Section 852.110 of the Government Code, adopted
by the Seventy-sixth Legislature and effective December 31, 1999,
will govern the correction of service credit reports that were made or
should have been made by participating cities. Pursuant to section
852.110 of the Government Code, corrections may not be made more
that four years after the report should have been made.

Opinion #JC-0067. (RQ-1203). Request from Mr. Gary L. Warren,
Sr. Executive Director, Texas Commission on Fire Protection, P.O.
Box 2286, Austin, Texas 78768-2286, regarding whether the Texas
Fire Chiefs’ Association, the Texas State Association of Fire Fighters,

the State Firemen’s and Fire Marshals’ Association of Texas, or
the Texas Association of Fire Educators is a "trade association" for
purposes of section 419.006 of the Government Code.

Summary. Assuming that an organization is not composed of
business and professional competitors, it is not a trade association for
purposes of section 419.006 of the Government Code.

Opinion #JC-0068. (RQ-1157). Request from the Honorable Jos
R. Rodriguez, El Paso County Attorney, County Courthouse, 500 East
San Antonio, Room 203, El Paso, Texas 79901, regarding whether a
hospital district is authorized to execute a contract to hedge against
interest rate fluctuations.

Summary. A hospital district is not authorized to execute an interest
rate hedge contract that entitles the district to receive a lump sum
if market interest rates rise in relation to the interest rate on certain
outstanding district bonds but that requires the district to pay out a
lump sum if interest rates fall.

TRD-9903579
Elizabeth Robinson
Assistant Attorney General
Office of the Attorney General
Filed: June 16, 1999

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.



TITLE 1. ADMINISTRATION

Part XII. Advisory Commission on State
Emergency Communications

Chapter 251. Regional Plans-Standards
1 TAC §251.3

The Advisory Commission on State Emergency Communica-
tions (ACSEC) proposes an amendment to §251.3, concerning
Guidelines for Addressing Funds to ensure the collection of ad-
dress data.

The amendment requires the reporting to the ACSEC of such
addressing data on a quarterly basis, at a minimum, or on an as-
needed basis. The amendment also addresses the reallocation
of pool funds.

This section is amended as part of the agency’s rule review of
Chapter 251, Pursuant to the Appropriations Act of 1997, HB
1, Article IX, Section 167. The proposed rule review of Chapter
251 was previously published in the June 4, 1999, issue of the
Texas Register (24 TexReg 4255)

James D. Goerke, executive director, ACSEC, has determined
that for the first five-year period the rule is in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the rule.

Mr. Goerke also has determined that for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be improved record
keeping for accountability of 9-1-1 funds. No historical data
is available, however, there appears to be no direct impact on
small or large businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. There is no anticipated local employment impact as
a result of enforcing the section.

Comments on the amendment may be submitted in writing
within 30 days after publication of the proposal in the Texas Reg-
ister to: James D. Goerke, Executive Director, Advisory Com-
mission on State Emergency Communications, 333 Guadalupe
Street, Suite 2-212, Austin, Texas 78701-3942.

The amendment is proposed under Health and Safety Code,
Chapter 771, §§771.051, 771.056, and 771.075, which autho-
rize the Commission to adopt policies and procedures prescrib-
ing the distribution and use of 9-1-1 funds for providing 9-1-1
service.

No other statutes, articles or codes are affected by the proposed
amendment.

§251.3. Guidelines for Addressing Funds.

(a) (No change.)

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1)-(10) (No change.)

(11) Regional Plan. Each regional planning commission
shall develop and plan for the establishment and operation of 9-1-1
service throughout the region that the regional planning commission
serves. The service must meet the standards established by the
[Advisory] Commission.

(12)-(16) (No change.)

(17) Unaddressed Land Parcel Count. The estimated
number of county land parcels, which have not been addressed, [no
address] as calculated by counties [to be addressed].

(18)-(20) (No change.)

(c) Policy and Procedures. The Commission authorizes and
allocates addressing funds to include Addressing Pool Funds and 9-
1-1 Funds. Addressing Pool Funds may include funds not actually
provided ACSEC but placed under its control by a third party
specifically for the purposes of this program.

(1) Any unaddressed county which [who] is implementing
or operating 9-1-1 service, or a RPC [COG] or emergency commu-
nication district applying on behalf of such a county are considered
eligible.

(2)-(4) (No change.)

(5) Addressing Pool Funds may be reallocated by the
Commission, at their discretion, to other participating counties with
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the concurrence of the appropriate local 9-1-1 planning entity, until
such time as the Pool Funds have been depleted.

(6) [(5)] For the purposes of this rule, the Addressing Pool
Funds and 9-1-1 Funds may be used only for costs associated with
eligible addressing activities.

(7) [(6)] A county must provide $1.00 of local funds
for every $3.00 (25% match) allocated or authorized under this
fund. However, if the project can be completed in accordance
with subsection (b)(2) of this section, Definitions of Addressing
Completion, and total costs of the project do not exceed 75% of
the eligible costs, then no local funds for match are required.

(8) [(7)] Under no circumstances will funds be allocated
or approved under this program that exceed total net funds needed as
calculated by the cost-estimate worksheet.

(9) [(8)] In accordance with this policy, eligible counties
or emergency communications districts which have already started
addressing activities and incurred costs may request reimbursement
of those documented addressing expenditures, if costs were incurred
since January 1, 1991.

(10) [(9)] Funds under this program must be requested
by a deadline to be established by the Commission. Funds may be
awarded by the Commission following this established date on a case-
by-case basis.

(11) [(10)] Where 9-1-1 funds are applied to the cost
of addressing, addressing component costs may be capped by the
Commission through the cost-estimate worksheet.

(d) Requesting Addressing Pool Funds and 9-1-1 Funds. A
regional plan amendment from a RPC [COG] or a request from
an emergency communications district is required as a means of
requesting funds under this program.

(1) A regional plan amendment or request for funds from
a COG must contain the following:

(A)-(B) (No change.)

(C) An approved strategic plan budget [projected COG
financial cash flow] if 9-1-1 funds are requested;

(D) If necessary, a request to amend the RPC [COG]
administrative budget for additional staff, equipment or services
whether through hiring or through personnel contract services; and

(E) A county commissioners court order in support of
the addressing request where a RPC [COG] is performing addressing
on behalf of the county.

(2) (No change.)

(3) Regional plan amendments and requests for funds
under this program should be submitted by the RPC [COG] or the
emergency communication district to the Commission five weeks
prior to the scheduled Commission meeting at which the amendment
or request will be considered.

(e) Reporting. Addressing funds will be allocated to RPCs
[COGs] and emergency communication districts on a reimbursement
basis. A performance and financial report is to be submitted to
the Commission, at least quarterly, in accordance with established
Commission policy. The performance report shall include phases
of addressing activities for progress and shall be submitted along
with each financial report requesting addressing funds. Where a
RPC [COG] or an emergency communication district is the primary
contractor but a county is providing services under this program, said

reports shall be provided to the Commission prior to RPC [COG] or
emergency communications district reimbursement of related county
expenses. Counties, emergency communications districts, and RPCs
[COGs] are required to follow local government statutes as they apply
to competitive proposals for purchases of services and equipment.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903524
James D. Goerke
Executive Director
Advisory Commission on State Emergency Communications
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–6933

♦ ♦ ♦
1 TAC §251.6

The Advisory Commission on State Emergency Communica-
tions (ACSEC) proposes an amendment to §251.6, concern-
ing Guidelines for Strategic Plans, Amendments and Equaliza-
tion Surcharge Allocation. The amendment provides language
consistent with new legislation; provides for a biennial review
of strategic plans; provides additional minimum standards for
reporting; and updates administrative requirements and pro-
cesses.

This section is amended as part of the agency’s rule review of
Chapter 251, Pursuant to the Appropriations Act of 1997, HB
1, Article IX, Section 167. The proposed rule review of Chapter
251 was previously published in the June 4, 1999, issue of the
Texas Register (24 TexReg 4255)

James D. Goerke, executive director, ACSEC, has determined
that for the first five-year period the rule is in effect there will be
no fiscal implications for state or local government as a result
of enforcing or administering the rule.

Mr. Goerke also has determined that for each year of the
first five years the section is in effect, the public benefit
anticipated as a result of enforcing the section will be improved
system for quantitative reporting and monitoring mechanisms
for the 9-1-1 program statewide. No historical data is available,
however, there appears to be no direct impact on small or large
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed.
There is no anticipated local employment impact as a result
of enforcing the section.

Comments on the amendment may be submitted in writing
within 30 days after publication of the proposal in the Texas Reg-
ister to: James D. Goerke, Executive Director, Advisory Com-
mission on State Emergency Communications, 333 Guadalupe
Street, Suite 2-212, Austin, Texas 78701-3942.

The amendment is proposed pursuant to the Texas Health
and Safety Code, Chapter 771, §§771.051, 771.071, 771.0711,
771.072, and 771.075, which authorize the Commission to
adopt policies and procedures prescribing the distribution and
use of 9-1-1 funds for providing 9-1-1 service.

No other statutes, articles or codes are affected by the proposed
amendment.
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§251.6. Guidelines for Strategic Plans, Amendments, and Equaliza-
tion Surcharge Allocation.

(a) Policy and Procedures. As authorized by the Texas Health
and Safety Code, Chapter 771, the Advisory Commission on State
Emergency Communications (Commission) [(ACSEC)] may impose
9-1-1 emergency service fees and equalization surcharges to support
the planning, development, and provision of 9-1-1 service throughout
the State of Texas. In accordance with §771.055, such service
implementation shall be consistent with regional plans developed
by regional planning commissions. These regional plans must meet
standards established by the Commission [(ACSEC)] and "...include
a description of how money allocated to the region under this
chapter is to be allocated in the region." Section 771.057 addresses
amendments to regional plans and indicates that such amendments
may be adopted in accordance with procedure established by the
Commission [(ACSEC)].

(b) Strategic Plan Levels. Regional strategic plans developed
in accordance with Chapter 771, along with the commensurate
allocation of the above described funds, shall reflect implementation
consistent with the following three major strategic plan levels (in
order of priority).

(1) Level I: 9-1-1 service generally associated with Auto-
matic Number Identification (ANI), to include the following compo-
nents and associated costs:

(A)-(E) (No change.)

(F) Maintenance/Repair [and repair] (ANI/TDD); and

(G) (No change.)

(2) Level II: 9-1-1 service generally associated with ANI,
Selective Routing (SR), [and] Automatic Location Identification
(ALI) and any other network and/or database system enhancement,
to include the following components and associated costs:

(A)-(E) (No change.)

(F) Maintenance/Repair (CPE); [and}

(G) Capital recovery ([addressing and] telephone
equipment); and

(H) Capital Recovery (addressing)

(3) Level III: Other 9-1-1 equipment, services and en-
hancements to same, to include, but not limited to the following
components and associated costs:

(A)-(J) (No change.)

(K) Maintenance/Repair (ancillary equipment);

(L) [(K)] Capital Recovery (ancillary equipment
[emergency power, recorders, training positions]); and

[(L) Maintenance (recorders, ancillary equipment)]

(M) Other.

(c) Strategic Plans. Regional strategic plans developed in
compliance with Chapter 771 shall include a strategic plan that
projects regional 9-1-1 service costs, and service fee and other non-
equalization surcharge revenues at least two [three] years into the
future; and program goals and strategies at least five years into
the future. Within the context of §771.056(d), the Commission
[(ACSEC)] shall consider any revenue insufficiencies to represent
need for equalization surcharge funding support.

(1) The Commission [(ACSEC)] may establish the format
of strategic plans for the sake of identifying overall statewide
requirements in its implementation.

(2) Strategic plans shall be reviewed and amended, as
appropriate, on a[an] biennial [annual] basis.

(3) Each biennial [annual] review and update of strategic
plans shall reflect a reconciliation of all actual implementation
costs by component incurred for the year involved against projected
strategic plan costs and revenues.

(4) Strategic plans shall be consistent with the three major
implementation priority levels identified above,in subsection (b)(1),
(2) and (3) of this section, and all applicable Commission [(ACSEC)]
policies and rules.

(5) A regional planning commission shall submit financial
and performance reports at least quarterly on a schedule to be
established by the Commission [(ACSEC)]. The financial report shall
identify actual implementation costs by county, strategic plan priority
level and component. The performance report shall be submitted
along with each financial report requesting 9-1-1 funds and shall
reflect the progress of implementing the region’s strategic plan,
including the status of equipment, services and program deliverables,
in a format to be determined by the Commission.

(d) Amendments to Regional Strategic Plans.

(1) A regional planning commission may make changes to
its approved regional strategic plan to accommodate unanticipated re-
quirements and/or to prevent disruption of its implementation sched-
ule, contingent upon compliance with all Commission [(ACSEC)]
policies and procedures.

(A) The changes do not require additional equalization
surcharge funds; and

(B) The changes are consistent with all Commission
[(ACSEC)] policies and procedures.

(2) Changes made to the regional plan must be reported
in writing to the Commission [(ACSEC)] within 15 working days of
making the change. The documentation required for changes will be
an amended budget, narrative, [and] related worksheets and a letter
indicating executive approval of the amendment.

(3) Emergency situations requiring amendments to re-
gional plans that require additional funding may be presented to the
Commission [(ACSEC)] for review and consideration contingent upon
the availability of such funds within level priorities as established by
the Commission.

(e) Allocation of Equalization Surcharge Funds.

(1) Consistent with this rule, the Commission [(ACSEC)]
shall allocate, by agreement, equalization surcharge funds to regional
planning commissions and emergency communication districts based
upon statewide strategic plan and district needs coupled with the
projected availability of such funds over a two [three] year period.

(2) Equalization surcharge funds shall be allocated first to
eligible recipients requiring such funds for administrative budgetary
purposes, followed by Level I, II, and III activities in that order.

(3) If sufficient equalization surcharge funds are not
available to fund all regional planning commission strategic plan and
district requests, funds shall be allocated to provide a consistent level
of 9-1-1 service throughout the State of Texas in accordance with the
priority levels described. Such allocation methods may include, but
are not limited to, one or more of the following:
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(A) In reverse order of priority, reducing the number
of priority level components supported with equalization surcharge
funds;

(B) Requesting that regional [appropriate] strategic
plans [to] be adjusted to allow for more implementation time as
appropriate; and/or

(C) In order of priority, proportionally allocating avail-
able funds among requesting agencies.

(4) The Commission [(ACSEC)] may elect to hold a
balance of equalization surcharge funds in reserve for emergencies
and other contingencies.

(f) Funding Parameters. The Commission will look favorably
on plan amendments for tandem and/or database service arrangements
and ancillary equipment that will improve the effectiveness and
reliability of 9-1-1 call delivery systems. This will include the
following when the equipment is for 9-1-1 call delivery: surge
protection devices, uninterrupted power source (UPS), power backup,
voice recorders, paging systems for 9-1-1 call delivery, security
devices, and other back-up communication services.

(1) Paging Systems. Funding for the paging systems may
be approved when such systems are the most effective means of
9-1-1 call delivery and they do not replace other paging or radio
alerting systems. Funding for paging will be limited to systems,
where alternative systems or the systems now in use cause significant
delay in 9-1-1 call delivery and where existing radio systems can be
modified to accommodate paging. Funding for pagers (receivers) will
be limited to three, providing pagers to only [those] necessary [to alert
the] core responders within an organization (e.g., in a 15-member
volunteer emergency medical group, only the on-call ambulance
driver and one or two attendants would be furnished pagers).

(2) Voice Recording Equipment. Voice loggers may be
approved when the primary use of the equipment is in support of
the 9-1-1 call-taking and call-delivery function. Extra capacity on
such systems may be used for other public safety functions (such
as dispatch); however, 9-1-1 funding will not be authorized for
systems whose capacity clearly exceed actual or anticipated 9-1-1
requirements. Shared funding of larger systems to accommodate both
a 9-1-1 PSAP and a PSAP operating agency’s other needs will be
considered on a case-by-case basis. Other considerations include:

(A) The Commission will normally fund voice record-
ing capability in a PSAP to record the conversation on each answer-
ing position used to answer emergency calls on a regular basis. (This
means one recording channel per 9-1-1 answering position instead of
one channel per incoming line.)

(B)-(F) (No change.)

(G) When the operator of a 9-1-1 PSAP and the
providers of emergency services desire to use the same recording
equipment funded by Regional Strategic Plan, the following guide-
lines will apply to determine the amount to be funded by the Com-
mission:

(i) (No change.)

(ii) When the PSAP requires a given size of record-
ing equipment, and the other agency requires additional channels, the
Commission will fund the size of recording equipment needed to
record only the delivery of 9-1-1 calls, and the other agency will
fund all additional equipment.

(iii) When the recording requirements of the other
agency requires additional features or capabilities than would be

required by the PSAP alone, the Commission will fund the equivalent
amount of the system needed to serve the 9-1-1 functions of the PSAP
alone. For instance, if the PSAP could use a recording system to
record the delivery of 9-1-1 calls, but another agency needs to record
a radio channel that requires the capacity of a larger recorder, the
Commission will fund the equivalent cost of the smaller system.

(H)-(I) (No change.)

(J) The Commission will consider funding of record-
ing capabilities greater than those suggested by the guidelines when
sufficient justification is provided as part of a Regional Strategic Plan.

(g) Emergency Power Equipment. Each PSAP location
should be evaluated by the RPC to determine if an emergency power
system is required to insure the ability to answer 9-1-1 calls in the
event that the standard power supply is interrupted. A PSAP that
receives a relatively small number of emergency calls per day may
be able to provide acceptable service without the availability of ANI
or ALI for short periods of time. If the same PSAP is located in
a location that is subject to prolonged power outages, it may need
emergency power sources. Other considerations include:

(1) Where conditions exist that indicate a need for emer-
gency power systems to support 9-1-1 call delivery, UPS should be
considered as the emergency power system. Emergency generators
(power backup) should be approved only in locations with a docu-
mented history of or potential for extended interruptions of commer-
cial power supplies. Generally, 9-1-1 funding will not be used to
provide both agenerator [emergency power] and UPS. At least 75%
of the capacity of any UPS system or generator funded should di-
rectly support an existing (or planned) 9-1-1 system.

(2) Each request for UPS must include a worksheet
showing the calculations used to determine the system size and
batteries required. This worksheet must identify all equipment to
be powered and the operating voltage and current drain of each piece
of equipment. The request for UPS must identify the load capacity of
the system requested and the length of time the batteries will operate
the PSAP 9-1-1 equipment. The request should also indicate whether
the 9-1-1 equipment has any built-in UPS capability.

(3) The length of time that a[an] UPS battery will be
required to provide emergency power is a major factor in determining
the cost of the UPS system. Each request for UPS must provide
information justifying the size of the batteries requested. Information
concerning the history of power failures at the PSAP location and
the average time to restore power should be obtained from the local
power company.

(4) If the history of power failures, or the expected
restoration [restoral] time, is more than can be economically justified
for UPS batteries, an emergency generator [backup power] can be
considered. Any request for an emergency generator, in addition to
an UPS, shall include a comparison of the cost of an UPS [system]
with sufficient batteries to the cost of the combination of the UPS
and an emergency generator [backup power].

(5) There may be circumstances that justify the installa-
tion of an emergency generator (backup power), in addition to an
UPS, as the primary system for a PSAP location. In these cases, the
request for the emergency generator [power] must include an expla-
nation and comparison of the relevant costs.

(6) (No change.)

(7) Funding may be approved for surge protection devices
when they are used for protection of 9-1-1 specific electronic
equipment. Documented justification must be provided.
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(h) Definitions. The following words and terms when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1)-(6) (No change.)

(7) Regional Strategic Plan. Each regional planning com-
mission shall develop and plan for the establishment and operation of
9-1-1 service throughout the region that the regional planning com-
mission serves. The service must meet the standards established by
the Commission [(ACSEC)].

(8)-(9) (No change.)

(10) Strategic Plan. As part of a regional strategic plan,
a document identifying 9-1-1 equipment and related activity, by
strategic plan component, required to support planned levels of 9-
1-1 service within a defined area of the state. The strategic plan
shall cover [normally covers at least] a two [three] year financial
planning period and a five year plan outlining regional goals and
strategies, and specifically projects 9-1-1 implementation costs and
revenues associated with the above including equalization surcharge
requirements.

(A) (No change.)

(B) Strategic Plan Level. A[A n] Commission
[(ACSEC)] established statewide implementation priority generally
associated with a level of 9-1-1 service - e.g., Automatic Number
Identification, ANI.

(11)-(12) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903523
James D. Goerke
Executive Director
Advisory Commission on State Emergency Communications
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–6933

♦ ♦ ♦

Part XV. Texas Health and Human Ser-
vices Commission

Chapter 355. Medicaid Reimbursement Rates

Subchapter A. Cost Determination Process
1 TAC §355.101, §355.105

The Texas Health and Human Services Commission (HHSC)
proposes amendments to §355.101, concerning Introduction,
and §355.105, concerning General Reporting and Documenta-
tion Requirements, Methods, and Procedures, in its Medicaid
Reimbursement Rates chapter. This proposal is submitted si-
multaneously with a proposal by the Texas Department of Hu-
man Services (DHS) to amend corresponding provisions of Title
40, Chapter 20, of the Texas Administrative Code. The purpose
of the amendments is to comply with changes in state and fed-
eral laws. One proposed amendment reflects a change in the
Medicaid program rate approval process. The proposed amend-
ment reflects the current process in which the Texas Board of

Human Services no longer recommends rates to HHSC, be-
cause HHSC was assigned responsibility for Medicaid rate de-
termination by a change in state law in House Bill 2913, 75th
Legislature. Since rates for most non-Medicaid payment rates
have a Medicaid counterpart, approval of the Medicaid rates
by HHSC effectively determines the non- Medicaid counter-
part rates. Thus, a proposed amendment provides that non-
Medicaid payment rates will be set to coincide with the coun-
terpart Medicaid rates. A proposed amendment also removes
references to the federal Boren Amendment, which formerly ap-
plied to the nursing facility program, because it is no longer in
effect as a result of a change in federal law.

Don Green, Chief Financial Officer, has determined that for the
first five-year period the sections are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the sections.

Commissioner Don Gilbert has determined that for each year
of the first five years the sections are in effect the public benefit
anticipated as a result of enforcing the sections will be that the
rules will reflect the changes in federal and state law and that
providers will have defined for them the payment rate approval
process. There will be no effect on small businesses, because
the amendments reflect HHSC and DHS current Medicaid
rate approval processes, based on changes in state law; and
establish consistency in non-Medicaid rate approval processes.
The amendments also delete references to the federal Boren
Amendment, which is no longer in effect as a result of a change
in federal law. No changes in practice are required of any
businesses, large or small. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections.

For further information, contact local offices of DHS or Kathy
Hall at (512) 438-3702 in DHS’s Rate Analysis Department.
Written comments on the proposal may be submitted to Su-
pervisor, Rules and Handbooks Unit-200, Texas Department of
Human Services E-205, P.O. Box 149030, Austin, Texas, 78714-
9030, within 30 days of publication in the Texas Register.

The amendments are proposed under the Government Code,
§531.033, which authorizes the commissioner of the Health
and Human Services Commission to adopt rules necessary
to carry out the commission’s duties, and §531.021(b), which
establishes the commission as the agency responsible for
adopting reasonable rules governing the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code.

The amendments implement the Government Code, §531.033
and §531.021(b).

§355.101. Introduction.
(a)-(b) (No change.)

(c) The Texas Department of Human Services (DHS) reim-
burses providers for contracted client services through reimbursement
amounts determined as described in this chapter and in reimburse-
ment methodologies for each program. Non-Medicaid, statewide,
uniform reimbursements and reimbursement ceilings are approved by
the Texas Department [Board] of Human Services [(board)]. Medi-
caid, statewide, uniform reimbursements, and reimbursement ceilings
are approved by [The board recommends for approval to] the Texas
Health and Human Services Commission (HHSC) [medical assistance
or Medicaid reimbursements that are uniform by class]. In Medicaid
programs where reimbursements are contractor-specific, [the board

PROPOSED RULES June 25, 1999 24 TexReg 4653



recommends for approval to] the HHSC approves the reimbursement
parameter dollar amounts, e.g., ceilings, floors, or program reimburse-
ment formula limits. In approving reimbursement amounts DHS or
the HHSC [the board] takes into consideration staff recommenda-
tions based on the application of formulas and procedures described
in this chapter and in reimbursement methodologies for each pro-
gram. However, DHS or the HHSC [the board] may adjust staff
recommendations when DHS or the HHSC [the board] deems such
adjustments are warranted by particular circumstances likely to affect
achievement of program objectives, including economic conditions
and budgetary considerations. [For the nursing facility program sub-
ject to the federal Boren Amendment, any downward reimbursement
adjustments may not exceed the amount of any mark-up or margin
over projected costs. For the nursing facility program, this limitation
ensures that downward reimbursement adjustments do not reduce re-
imbursement below the costs which must be incurred by efficient and
economic providers meeting federal and state standards.] Medicaid
reimbursement methodology rules are developed and recommended
for approval [by the board] to the HHSC. The HHSC has oversight
authority with respect to the state’s Medicaid rules.

(1)-(2) (No change.)

§355.105. General Reporting and Documentation Requirements,
Methods, and Procedures.

(a)-(c) (No change.)

(d) Amended cost report due dates. DHS accepts submittal of
provider-initiated or DHS-requested amended cost reports as follows.

(1) Provider-initiated amended cost reports must be re-
ceived no later than the date in subparagraph (A) or (B) of this para-
graph, whichever occurs first. Amended cost reports received after
the required date have no effect on the reimbursement determination.
Amended cost report information that cannot be verified will not be
used in reimbursement determinations. Provider-initiated amended
cost reports must be received no later than the earlier of:

(A) (No change.)

(B) for Medicaid programs, 30 days prior to the pub-
lic hearing on proposed reimbursement or reimbursement parameter
amounts; and for non-Medicaid programs 30 days prior to the ad-
ministrative closing of the cost report database for reimbursement
determination [45 days, prior to the DHS board meeting to approve
reimbursement or reimbursement parameter amounts].

(2) (No change.)

(e)-(f) (No change.)

(g) Public hearings.

(1) Uniform reimbursements. For Medicaid programs
where reimbursements are uniform by class of service and/or provider
type, DHS and the HHSC will hold a public hearing on proposed
reimbursements before the HHSC [Texas Board of Human Services
(board)] approves reimbursements. The purpose of the hearing is to
give interested parties an opportunity to comment on the [DHS’s]
proposed reimbursements. Notice of the hearing will be provided
to the public. The notice of the public hearing will identify the
name, address, and telephone number to contact for the materials
pertinent to the proposed reimbursements. At least ten working
days before the public hearing takes place, material pertinent to the
proposed statewide uniform Medicaid reimbursements will be made
available to the public. This material will include the proposed
reimbursements, the inflation adjustments used to determine them,
and the impact on reimbursements of the major cost limits. This
material will be furnished to anyone who requests it. After the public

hearing, if negative comments are received, a [written] summary of
the comments made during the public hearing will be presented to
the HHSC [board].

(2) Contractor-specific reimbursements. For Medicaid
programs in which [In programs where] reimbursements are
contractor-specific, DHS and the HHSC will hold a public hearing
on the reimbursement determination parameter dollar amounts (e.g.,
ceilings, floors, or program reimbursement formula limits) before the
HHSC [board] approves parameter dollar amounts. The purpose of
the hearing is to give interested parties an opportunity to comment
on the [DHS’ s] proposed reimbursement parameter dollar amounts.
Notice of the hearing will be provided to the public. The notice of
the public hearing will identify the name, address, and telephone
number to contact for the materials pertinent to the proposed
reimbursement parameter dollar amounts. At least ten working
days before the public hearing takes place, material pertinent to the
proposed reimbursement parameter dollar amounts will be made
available to the public. This material will include the proposed
reimbursement parameter dollar amounts, the inflation adjustments
used to determine them, and the impact on the reimbursement
parameter dollar amounts of the major cost limits. This material
will be furnished to anyone who requests it. After the public
hearing, if negative comments are received, a [written] summary of
the comments made during the public hearing will be presented to
HHSC [the board].

(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903399
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Proposed date of adoption: September 1, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

Part II. Texas Department of Banking

Chapter 25. Prepaid Funeral Contracts

Subchapter B. Regulation of Licenses
7 TAC §25.11

The Texas Department of Banking (the "department") proposes
an amendment to §25.11, concerning record-keeping require-
ments for trust-funded contracts.

The proposed amendment to §25.11 will simplify and clar-
ify record-keeping requirements by deleting obsolete require-
ments, adding explanations and other details, specifying op-
tional records that can satisfy a requirement, and by rewording
specifications.

Stephanie Newberg, Director, Special Audits Division, Texas
Department of Banking, has determined that, for each year of
the first five years the section is in effect, there will be no fiscal
implication for state or local government as a result of enforcing
or administering this section as amended.
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Ms. Newberg also has determined that, for each year of
the first five years the section is in effect as amended, the
public benefit anticipated as a result of the adoption of this
section is clarification of the section’s meaning, consistency in
requirements pertaining to related provisions; and simplification
of record-keeping requirements without diminishing safeguards
to the public. No economic cost will be incurred by a person
required to comply with this section, and there will be no effect
on small businesses.

Comments regarding the proposal may be submitted to Sharon
Gillespie, Assistant General Counsel, Texas Department of
Banking, 2601 North Lamar Boulevard, Austin, Texas 78705-
4294, or by e-mail to sharon.gillespie@banking.state.tx.us.

The amendment is proposed pursuant to Finance Code,
§154.051(b)(2), which authorizes the department to adopt
reasonable rules concerning the keeping and inspection of
records relating to the sale of prepaid funeral benefits.

Finance Code, Chapter 154, is affected by the proposed
section.

§25.11. Record Keeping Requirements for Trust-Funded Contracts.

(a) (No change.)

(b) General file. A permit holder subject to this section must
maintain general files regarding its prepaid funeral benefits operations.
Such files may be maintained in hard-copy form or on microfiche or
in an electronic database from which they may be reasonably retrieved
in hard-copy form. These files must contain the original or a copy of
the following:

(1) [the initial permit application and] the latest approved
renewal permit application for the permit holder and its last filed
annual report, if any;

(2) (No change.)

(3) each contract form approved for sales transacted
within the last three years unless no outstanding contracts exist using
such form [after the effective date of this section for so long as there
are outstanding contracts using such form];

(4) (No change.)

(5) the most current consolidated financial statement or,
in lieu thereof, the most current financial records and/or tax returns
[of the permit holder or, if not available, of the parent corporation];

(6) (No change.)

[(7) the register run made at the close of the preceding
quarter for unmatured contracts, which runs shall be retained for a
period of three years;]

(7) [(8)] all examination reports made by the department
within the past three years;

(8) [(9)] all trust agreements approved by the department
within the past three years and all trust agreements that are still active,
including trustee fee schedules covering deposited funds for the last
three years;

(9) [10] all investment plans and reports submitted to the
department within the past three years and all such plans and reports
that apply to active trust funds;

(10) [11] all preneed abandoned property reports filed
with the department and the [Texas] State Comptroller of Public
Accounts [Treasurer] within the past three years;

(11) [12] records of the trustee/depository, balanced at
least quarterly to the total of the control ledger and the principal of
the individual ledgers, reflecting at a minimum all savings account
statements, certificate of deposit records (both principal and interest),
and/or trust statements for the past three years; and

[(13) a listing of investments that, for the past three years,
do not meet the criteria established in Finance Code, §154.258,
updated at least quarterly; and]

(12) [(14)] all correspondence with the department within
the past three years, including but not limited to all transfer of funds
approval letters issued by the department.

(c) Individual files.

(1)-(2) (No change.)

(3) Each file pertaining to a matured contract must be re-
tained for three years. Each such file must contain copies of all
documents required for an outstanding contract, a completed de-
partment withdrawal form or evidence of department withdrawal ap-
proval, [whererequired,] and a computation of earnings withdrawal, if
applicable, unless computation procedures are otherwise documented
in the general file. Each matured contract file must also contain [a
copy of]:

(A) the original or copy of the completed at-need
[at need] contract or funeral purchase agreement or an itemization
of services performed and merchandise transferred signed by the
decedent’s personal representative; or, if the preneed funeral contract
relates only to the opening and closing of a grave, the cemetery
interment order,which must denote the balance due on the preneed
contract, if any, and any preneed discount;

(B) a [the] certified death certificate or a copy of a
certified original death certificate; and

(C) if the service is performed by an entity other than
the permit holder or a permit holder related by common ownership, a
statement from the purchaser or purchaser’ s representative requesting
the delivery of funds to the servicing funeral home [the certificate of
performance of contract services executed by the decedent’s personal
representative] and evidence of payment to the servicing funeral home
[e.g., a copy of the payment check or check stub];

(4) Each file pertaining to a canceled contract must be
retained for three years. Each such file must contain copies
of all documents required for an outstanding contract,[and] a
completed departmental [department] withdrawal form or evidence
of departmental [department] withdrawal approval, [where required,
and] a computation of earnings withdrawal, if applicable, unless
otherwise documented in the general file,and evidence of payment
of the cancellation benefit. [Each canceled contract file must also
contain a copy of:]

[(A) the purchaser’ s original notice of cancellation;
and]

[(B) evidence of payment of the cancellation benefit,
e.g., a copy of the payment check or check stub.]

(d) Other records. Each permit holder subject to this section
must [shall] maintain the following records regarding its prepaid
funeral benefits operations in hard-copy form,or on microfiche or in
an electronic database from which they may be reasonably retrieved
in hard-copy form:

(1) an historical contract register, maintained either
chronologically or by contract number, indicating:
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(A)-(E) (No change.)

(F) final disposition of the contract,including nota-
tions as to whether the contract is matured or canceled, the date of
withdrawal from the depository, and the amount of funds withdrawn;
or, in lieu thereof, a record separate from the register, listing matured
and canceled contracts for the examination period and setting out the
contract number, contract purchaser, date of withdrawal from the de-
pository, and amount of the withdrawal;

(2)-(4) (No change.)

(5) a control ledger for all purchasers, balanced at least
quarterly to the principal total and contract count total of the
individual ledgers and in total to the records of the trustee/depository,
reflecting:

(A) the net cumulative total of outstanding contracts
[issued, matured and canceled];

(B)-(G) (No change.)

(e)-(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903485
Everett D. Jobe
General Counsel
Texas Department of Banking
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 475–1300

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOP-
MENT

Part I. Texas Department of Housing and
Community Affairs

Chapter 9. Texas Community Development Pro-
gram

Subchapter A. Allocation of Program Funds
10 TAC §§9.1, 9.2, 9.4, 9.7, 9.9, 9.10, 9.11

The Texas Department of Housing and Community Affairs (TD-
HCA) proposes amendments to §§9.1, 9.2, 9.4, 9.7, 9.9, 9.10,
and 9.11 concerning the allocation of Community Develop-
ment Block Grant (CDBG) non-entitlement area funds under
the Texas Community Development Program (TCDP).

The amendments are being proposed to establish the standards
and procedures by which TDHCA will allocate 1999 and 2000
fiscal years’ community development, planning capacity build-
ing, and housing rehabilitation funds and fiscal year 1999 eco-
nomic development, colonia, housing infrastructure, and TCDP
Small Town Environment Program funds. The amendments are
being proposed to make changes to the application and selec-
tion criteria for the program fund categories.

Ruth Cedillo, director of the Texas Community Development
Program, has determined that for the period that the sections

are in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.

Ms. Cedillo also has determined that for the period that the
sections are in effect, the public benefit as a result of enforcing
the sections will be the equitable allocation of CDBG non-
entitlement area funds and disaster recovery initiative funds to
eligible units of general local government and eligible Indian
tribes in Texas. There will be no effect on small businesses.
There are no anticipated economic costs to persons who are
required to comply with the sections as proposed.

Comments on the proposal may be submitted to Anne Pad-
dock, Deputy General Counsel, Texas Department of Housing
and Community Affairs, 507 Sabine, P.O. Box 13941, Austin,
Texas 78711-3941 or by e-mail at the following address apad-
dock@tdhca.state.tx.us.

The amendments are proposed under Texas Government Code,
Chapter 2306, §2306.098, which provides TDHCA with the
authority to allocate Community Development Block Grant non-
entitlement area funds to eligible counties and municipalities
according to department rules.

Texas Administrative Code, Title 10, Part I, Chapter 9, is
affected by the proposed amendments to §§9.1, 9.2, 9.4, 9.7,
9.9, 9.10, and 9.11.

§9.1. General Provisions.

(a) Definitions and abbreviations. The following words
and terms, when used in this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise.

(1) Applicant–A unit of general local government which
is preparing to submit or has submitted an application for Texas
Community Development funds to the Department or to the Texas
Department of Economic Development (TDED).

(2)-(18) (No change.)

(b)-(d) (No change.)

(e) Ineligible activities. Any type of activity not described
or referred to in the Federal Housing and Community Development
Act of 1974, §5305(a) (42 United States Code §5301 et seq.) is
ineligible for funding under the Texas Community Development
Program. Specific ineligible activities include, but are not limited
to: construction of buildings and facilities used for the general
conduct of government (e.g., city halls and courthouses); new
housing construction, except as described as eligible under the current
Texas Community Development Program application guides; the
financing of political activities; purchases of construction equipment
(except in limited circumstances under the small towns environment
program); income payments, such as housing allowances; most
operation and maintenance expenses; pre-contract costs, except for
costs incurred prior to submittal of an application and paid with
local government or other funds for administrative consultant and
engineering/architectural services and pre-agreement costs described
in a Texas Community Development Program contract; prisons/
detention centers; government supported facilities; and racetracks.
[prisons (unless the prison is located on a federal military installation
closed by the federal government since 1989); state-supported
facilities (unless the activity addresses job creation/retention by a
state-supported facility located on afederal military installation closed
by the federal government since 1989); and racetracks.]

(f)-(m) (No change.)
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(n) Performance threshold requirements. In addition to the
requirements of subsection (h) of this section, an applicant must
satisfy the following performance requirements in order to be eligible
to apply for program funds. A contract is considered executed for
the purposes of this subsection on the date stated in section 2 of such
contract.

(1) Obligate at least 50% of the total funds awarded
under a contract with a 24 month contract period (except for
Texas Capital Fund contracts, housing fund contracts, colonia self-
help center contracts, and small towns environment program fund
contracts) executed at least 12 months prior to the current program
year application deadline. This paragraph does not apply to disaster
relief fund applicants.

(2) Obligate at least 50% of the total funds awarded
under a contract with a thirty-six month contract period (except for
Texas Capital Fund contracts and colonia self-help center contracts)
executed at least 18 months prior to the current program year
application deadline. This paragraph does not apply to disaster relief
fund applicants.

(3) [(2)] Expend all but the reserved audit funds, or
other reserved funds that are pre-approved by Texas Community
Development Program staff, awarded under a contract with a contract
period of 24 months (except for Texas Capital Fund contracts, colonia
self-help center contracts, and small towns environment program
fund contracts) that has been in effect for [executed] at least 24
months prior to the current program year application deadline and
submit to the Department a certificate of completion required by the
most recent edition of the Texas Community Development Program
Project Implementation Manual which documents the expenditure of
all contract funds with the exception of any contract funds reserved
for audits and other reserved funds that are pre-approved by Texas
Community Development Program staff. This paragraph does not
apply to disaster relief fund applicants.

(4) Texas Capital Fund (TCF) applicants may not have
an existing contract with an award date in excess of 48 months prior
to the application deadline date, regardless of extensions granted. If
an existing contract requires an extension beyond the initial term,
TDED must be in receipt of the request for extension no less than
30 days prior to contract expiration date. If an existing contract
expires prior to or on the new application deadline date, without an
approved extension, TDED must be in receipt of complete closeout
documentation for the existing contract, no less than 30 days prior to
the new application deadline date (complete closeout documentation
is defined in the most recent version of the Texas Capital Fund
Implementation Manual).

[(3) Expend all but the reserved audit funds, or other re-
served funds that are pre-approved by Texas Department of Economic
Development staff, awarded under a Texas Capital Fund contract ex-
ecuted at least 36 months prior to application deadlines and submit
to the Texas Department of Economic Development the certificate of
completion required by the most recent edition of the Texas Com-
munity Development Program Project Implementation Manual which
documents the expenditure of all contract funds with the exception of
any contract funds reserved for audits and other reserved funds that
are pre-approved by Texas Department of Economic Development
staff.]

(5) [(4)] Expend all but the reserved audit funds or
other reserved funds that are pre-approved by Texas Community
Development Program staff, awarded under a contract (except for
Texas Capital Fund contracts, colonia self-help center contracts, and
colonia demonstration fund projects) with a contact period of 36

months and that has been in effect for at least 36 months prior
to the current program year application deadline, and submit to
the Department a certificate of completion required by the most
recent edition of the Texas Community Development Program Project
Implementation Manual which documents the expenditure of all
contract funds with the exception of any contract funds reserved
for audits and other reserved funds that are pre-approved by Texas
Community Development Program staff. This paragraph does not
apply to disaster relief fund applicants.

(o)-(p) (No change.)

(q) Revolving loan funds. A Revolving Loan Fund estab-
lished through program income recovered from a Texas Community
Development Fund contract must meet the requirements for Revolv-
ing Loan Funds described in the Texas Community Development
Program Final Statement, Consolidated Plan or Action Plan for the
program year in which the original contract was awarded. Revolving
Loan Funds are also subject to appropriate state and federal require-
ments, Texas Community Development Program contract provisions,
and the appropriate Revolving Loan Fund guidelines issued by the
Department.

§9.2. Community Development Fund.

(a) (No change.)

(b) Funding cycle. This fund is allocated to eligible units of
general local government on a biennial basis for the 1999 and 2000
[1997 and 1998] program years pursuant to regional competitions
held during the 1999 [1997] program year. Applications for funding
must be received by the Texas Community Development Program by
5:00 p.m. on the date specified in the most recent application guide
for this fund.

(c) Allocation plan.

(1) (No change.)

(2) Each state planning region is provided with a 1999
[1997] program year target allocation and a 2000 [1998] program
year target allocation of funds for applications in its region that are
ranked through the 1999 [1997] program year regional competitions
in accordance with a shared scoring system involving the Department
and the regional review committees. Where the remainder of
the 1999 [1997] program year target allocation is insufficient to
completely fund the next highest ranked applicant, the applicant
receives complete funding of the original grant request through
a combination of 1999 and 2000 [1997 and 1998] program year
funds. Where the remainder of the 2000 [1998] program year
target allocation is insufficient to completely fund the next ranked
application, the Department works with the affected applicant to
determine whether partial funding is feasible. If partial funding is
not feasible, the remaining funds from all the target allocations are
pooled to fund projects from among the highest ranked, unfunded
applications from each of the 24 state planning regions. Selection
criteria for such applications will consist of the selection criteria
scored by the department under this fund. Marginal applicants’
community distress scores are recomputed based on the applicants
competing in the marginal pool competition only.

(d) Selection procedures.

(1)-(4) (No change.)

(5) Following a final technical review, the Department
staff presents the 1999 [1997] program year and the 2000 [1998] pro-
gram year funding recommendations to the state review committee.
Department staff make a site visit to each of the applicants recom-
mended for funding prior to the completion of contract agreements.
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(6) (No change.)

(7) The executive director of the Department reviews the
1999 [1997] final recommendations for project awards and announces
the contract awards.

(8) Upon announcement of the 1999 [1997] program
year contract awards, the Department staff works with recipients to
execute the contract agreements. While the award must be based
on the information provided in the application, the Department may
negotiate any element of the contract with the recipient as long
as the contract amount is not increased and the level of benefits
described in the application is not decreased. The level of benefits
may be negotiated only when the project is partially funded with the
remainder of the target allocation within a region.

(9) When the 2000 [1998] program year Texas Commu-
nity Development Program allocation becomes available, the execu-
tive director of the department reviews the 2000 [1998] program year
final recommendations for project awards and announces the contract
awards.

(10) Upon announcement of the 2000 [1998] program
year contract awards, the department staff works with recipients to
execute the contract agreements. While the award must be based
on the information provided in the application, the department may
negotiate any element of the contract with the recipient as long
as the contract amount is not increased and the level of benefits
described in the application is not decreased. The level of benefits
may be negotiated only when the project is partially funded with the
remainder of the target allocation within a region.

(e) Selection criteria. The following is an outline of
the selection criteria used by the Department and the regional
review committees for scoring applications under the community
development fund. Seven hundred points are available.

(1)-(2) (No change.)

(3) Project impact (total–195 points).

(A) Ten of the 195 points available are awarded to
applicants which did not receive a community development fund or
a housing rehabilitation fund contract award during the 1997 or 1998
program years [1996 program year].

(B) Ten of the 195 points available are awarded
to applicants that have closed all previously awarded community
development fund contracts, with the exception of 1997 and 1998
[1996] contracts, by the application deadline date. A previously
awarded community development fund contract is considered to be
closed when: all of the Texas Community Development Program
funds needed to complete the contract activities, except for the
reserved audit funds and other reserved funds that have been pre-
approved by Texas Community Development Program staff, have
been expended; and the certificate of completion required by the most
recent edition of the Texas Community Development Program Project
Implementation Manual has been submitted to the Department. The
certificate of completion must be complete and must meet Department
standards for acceptability.

(C) Of the remaining 175 points available, each
application is scored within a point range based on the application
activities. Multi-activity projects which include activities in different
scoring ranges will receive a combination score within the possible
range. Information submitted in the application or presented to the
regional review committees is used by a committee composed of staff
of the Department to generate scores on this factor. The point ranges
used for project impact scoring are as follows:

(i) water activities, sewer activities, and housing
activities (145 to 175 points);

(ii) eligible public facilities in a defense economic
readjustment zone (145 to 175 points);

(iii) [(ii)] street paving, drainage, flood control and
handicapped accessibility activities (130 to 150 points);

(iv) [(ii i)] gas facilities, electrical facilities, solid
waste disposal, fire protection, and health clinic activities (125 to
145 points);

(v) [(iv)] community center, senior citizens center,
social services center, demolition/clearance, and code enforcement
activities (115 to 135 points);

(vi) [(v)] jail facilities and detention facilities (105
to 125 points);

(vii) [(vi)] all other eligible activities (85 to 115
points).

(D) Other factors that will be evaluated by Department
staff in the assignment of project impact scores within the point ranges
for activities include, but are not limited to, the following:

(i)-(v) (No change.)

(vi) projects which include self-help methods (vol-
unteer labor, donated materials, donated equipment, etc.) to signifi-
cantly reduce the project cost or to significantly increase the proposed
improvements are given additional consideration;[.]

(vii) projects designed to address drought-related
water supply problems are generally given additional consideration;

(viii) water and sewer projects that provide first-
time water or sewer service through a privately-owned for-profit
utility or an expansion/improvement of the existing water or sewer
service provided through a privately-owned for-profit utility may, on
a case-by-case basis, receive less consideration than the consideration
given to projects providing these services through a public nonprofit
organization.

(4) Matching Funds (total–60 points). An applicant’s
matching share may consist of one or more of the following
contributions: cash; in-kind services or equipment use; materials
or supplies; or land. An applicant’s match is considered only if
the contributions are used in the same target areas for activities
directly related to the activities proposed in its application; if the
applicant demonstrates that its matching share has been specifically
designated for use in the activities proposed in its application; and
if the applicant has used an acceptable and reasonable method of
valuation. The population category under which county applications
are scored depends on the project type and the beneficiary population
served. If the project benefits residents of the entire county, the
total population of the county is used. If the project is for activities
in the unincorporated area of the county with a target area of
beneficiaries, the population category is based on the residents of
the entire unincorporated area of the county. For county applications
addressing water and sewer improvements in unincorporated areas,
the population category is based on the actual number of beneficiaries
to be served by the project activities. The population category
under which multi-jurisdiction applications are scored is based on
the combined populations of the participating applicants according
to the 1990 census. Applications for housing rehabilitation and for
affordable new permanent housing for low- and moderate-income
persons receive the 60 points without including any matching funds.
This exception is for housing activities only. Sewer or water
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service line/connections are not counted as housing rehabilitation.
Demolition/clearance and code enforcement, when done in the same
target area are counted as part of the housing rehabilitation activity.
When demolition/clearance and code enforcement are proposed
without housing rehabilitation activities, then the match score is
still based on actual matching funds committed by the applicant.
Applications which include additional activities, other than related
housing activities, are scored based on the percentage of match
provided for the additional activities. Program funds cannot be used
to install street/road improvements in areas that are not currently
receiving water or sewer service from a public or private service
provider unless the applicant provides matching funds equal to at
least 50% of the total construction cost budgeted for the street/road
improvements. This requirement will not apply when the applicant
provides assurance that the street/road improvements proposed in the
application will not be impacted by the possible installation of water
or sewer lines in the future because sufficient easements and rights-
of-way are available for the installation of such water or sewer lines.
The terms used in this paragraph are further defined in the current
application guide for this fund.

(A) Applicants with populations equal to or less than
750 according to the 1990 census:

(i) match equal to or greater than 5.0% of grant
request–60;

(ii) match at least 4.0% but less than 5.0% of grant
request–40;

(iii) match at least 3.0% but less than 4.0% of grant
request–20;

(iv) match at least 2.0% but less than 3.0% of grant
request–10;

(v) match less than 2.0% of grant request–0.

(B) Applicants with populations equal to or less than
1,500 but over 750 according to the 1990 census:

(i) match equal to or greater than 10% of grant
request–60;

(ii) match at least 7.5% but less than 10% of grant
request–40;

(iii) match at least 5.0% but less than 7.5% of grant
request–20;

(iv) match at least 2.5% but less than 5.0% of grant
request–10;

(v) match less than 2.5% of grant request–0.

(C) Applicants with populations equal to or less than
5,000 but over 1,500 according to the 1990 census:

(i) match equal to or greater than 15% of grant
request–60;

(ii) match at least 11.5% but less than 15% of grant
request–40;

(iii) match at least 7.5% but less than 11.5% of
grant request–20;

(iv) match at least 3.5% but less than 7.5% of grant
request–10;

(v) match less than 3.5% of grant request–0.

(D) Applicants with populations over 5,000 according
to the 1990 census:

(i) match equal to or greater than 20% of grant
request–60;

(ii) match at least 15% but less than 20% of grant
request–40;

(iii) match at least 10% but less than 15% of grant
request–20;

(iv) match at least 5.0% but less than 10% of grant
request–10;

(v) match less than 5.0% of grant request–0.

(5) (No change.)

§9.4. Planning/Capacity Building Fund.

(a) (No change.)

(b) Funding cycle. This fund is allocated to eligible units of
general local government on a biennial basis for the 1999 and 2000
[1997 and 1998] program years pursuant to a statewide competition
held during the 1999 [1997] program year. Applications for funding
from the 1999 and 2000 [1997 and 1998] program year allocations
must be received by the Texas Community Development Program by
5:00 p.m. on the date specified in the most recent application guide
for this fund.

(c) Selection procedures. Scoring and the recommended
ranking of projects is done by staff and a committee composed of
Department staff with input from the regional review committees.
The application and selection procedures consist of the following
steps.

(1)-(6) (No change.)

(7) The Department staff submits the 1999 [1997] pro-
gram year and 2000 [1998] program year funding recommendations
to the state review committee. The state review committee reviews
the project rankings and provides funding recommendations to the
executive director of the Department.

(8) The executive director of the Department reviews the
1999 [1997] program year funding recommendations and announces
the contract awards.

(9) Upon the announcement of the 1999 [1997] program
year contract awards, the Department staff works with recipients
to execute the contract agreements. The award is based on the
information provided in the application and on the amount of funding
proposed for each contract activity based on the matrix included in
the most recent application guide for this fund.

(10) When the 2000 [1998] program year Texas Com-
munity Development Program allocation becomes available, the ex-
ecutive director of the department reviews the 2000 [1998] program
year funding recommendations and announces the contract awards.

(11) Upon the announcement of the 2000 [1998] program
year contract awards, the department staff works with recipients
to execute the contract agreements. The award is based on the
information provided in the application and on the amount of funding
proposed for each contract activity based on the matrix included in
the most recent application guide for this fund.

(d) Selection criteria. The following is an outline of the
selection criteria used by the Department for selection of the projects
under the planning/capacity building fund. Four hundred thirty points
are available.
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(1)-(2) (No change.)

(3) Planning strategy and products (total 275 points).

(A) Previous planning (50 points).

(i) An applicant which has not previously received
a planning/capacity building contract or an applicant which has
received a planning/capacity building fund contract prior to the
1990 [1989] program and has not received any subsequent planning/
capacity building fund contracts –50 points.

(ii)-(iii) (No change.)

(B) (No change.)

§9.7. Texas Capital Fund.

(a) General Provisions. This fund covers projects which will
result in either an increase in new, permanent employment within a
community or retention of existing permanent employment. Under
the main street improvements program, projects may also qualify if
they meet the national program objective of aiding in the prevention
or elimination of slum or blighted areas.

(1) For an activity that creates/retains jobs, the city/
county and business must document that at least 51% of the jobs are
or will be held by low and moderate income persons. For purposes
of determining whether a job is or will be held by a low or moderate
income person or not, the following options are available. [A ll jobs
being created or retained must primarily benefit low and moderate
income persons. A minimum of 51% of all of the jobs ultimately
created or retained must be for persons who at the time of their
employment had total family income below the low and moderate
income limit for the county where the development occurred.]

(A) The business must survey all persons filling a
created/retained job. Persons filling a created job should be surveyed
at the time of employment. Persons holding a retained job should be
surveyed prior to application submission. This determination is based
on the family’ s size and previous 12 month income and is normally
documented on the Family Income/Size Certification form, which is
filled out, dated and signed by employees; or

(B) The person(s) employed by the business for cre-
ated/retained jobs may be presumed to be a low or moderate income
person if the person resides within a census tract or block numbering
area that either is part of a Federally-designated Empowerment Zone
or Enterprise Community or the person(s) reside in a census tract or
block numbering area that meets the following criteria:

(i) The census tract or block numbering area has
a poverty rate of at least 20% as determined by the most recently
available decennial census information;

(ii) The census tract or block numbering area does
not include any portion of a central business district, as this term is
used in the most recent Census of Retail Trade, unless the tract has
a poverty rate of at least 30% as determined by the most recently
available decennial census information; and

(iii) The census tract or block numbering area
shows evidence of pervasive poverty and general distress by meeting
at least one of the following standards:

(I) All block groups in the census tract have
poverty rates of at least 20%; or

(II) The specific activity being undertaken is
located in a block group that has a poverty rate of at least 20%; or

(III) Has at least 70% of its residents who are
low- and moderate-income persons; or

(IV) The assisted business is located within a
census tract or block numbering area that meets the requirements of
subparagraph (B) of this section, and the job under consideration is
to be located within that census tract or block numbering area.

(2) (No change.)

(3) A firm financial commitment from all funding sources
other than the United States Department of Commerce [Economic
Development Administration ] or the United States Department of
Agriculture is required upon submission of an application.

(4) The leverage ratio between all funding sources to
[and] the Texas Capital Fund (TCF) request may not be less than
1:1 for awards of $750,000 or less (except for the main street
improvements program in which case a 0.5:1 match for cities with
a population of less than 5,000 is acceptable [and when a ratio less
than 1:1 is approved by Texas Department of Economic Development
staff]) , 4:1 for awards of $750,001 to $1,000,000, and 9:1 for awards
of $1,000,001 to $1,500,000.

(5) In order for an applicant to be eligible,the cost per
job calculation must not exceed $25,000 for awards of $750,000 or
less; $10,000 for awards of $750,001 to $1,000,000; and $5,000 for
awards of $1,000,001 to $1,500,000. Theserequirementsdo not apply
to the Main Street Program. [ under the low and moderate income
persons benefit national program objective, the Texas Capital Fund
cost per job calculation must not exceed $25,000.]

(6) No financial assistance will be provided to projects
involved in the relocation of any industrial or commercial plant,
facility or operation, from one state to another state, if therelocation is
likely to result in a significant loss of employment in the labor market
area from which the relocation occurs. No assistance will be provided
for projects intended to facilitate the relocation of any industrial or
commercial plant, facility or operation [plants or facilities] from one
unit of general local government within Texas to another unit of
general local government within Texas unless a 10% net gain of jobs
will occur and one or more of the following requirements has been
met prior to submitting an application for consideration under this
section:

(A) Business to relocate with approval of current
locality. Local government must provide written documentation
within the application, verifying the chief elected official (mayor
or judge) of the unit of local government from which the business
is relocating supports and approves the relocation proposal. A
written agreement between the two local governments involved in
the business relocation is preferred.

(B) Business to relocate out-of state. Business must
provide written documentation between business and out-of-state
contact verifying the business has secured out-of-state location.

(C) Local government notification with no response.
Local government must provide written documentation that a letter
has been mailed (by registered mail) to the local government from
which the business is relocating, notifying it of the relocation. The
local government, upon receipt of the notification, then has 30 days
to object to the relocation, in writing, to the Texas Department of
Economic Development before the Texas Capital Fund application
can be considered. A written objection to a relocation from a local
government will prevent the application from being considered.

(7)-(9) (No change.)
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(10) The Texas Department of Economic Development
will consider a project proposed by a city that is in the city’s
corporate limits or its extraterritorial jurisdiction, and will consider
a project proposed by a county that is in the unincorporated area of
the county. Counties may not sponsor an application for a business
located in a city, if that business is currently participating in a TCF
project with that city. TDED may consider providing funding for an
economic development project proposed by a city that is outside the
city’s corporate limits or extraterritorial jurisdiction, but within the
county that the city is located and will consider a project proposed
by a county that is within an incorporated city, if the applicant
demonstrates that the project is appropriate to meet its needs, if the
applicant has the legal authority to engage in such a project and if at
least 51% of the principal beneficiaries reside within the applicant’s
jurisdiction. [The Texas Department of Economic Development may
consider providing funding for an economic development project
proposed by a city that is outside the city’ s corporate limits or
extraterritorial jurisdiction and may consider a project proposed by
a county that is outside the unincorporated area of the county if
the applicant demonstrates that the project is appropriate to meet its
needs, if the applicant has the legal authority to engage in such a
project and if at least 51% of the principal beneficiaries reside within
the applicant’ s jurisdiction.]

(11)-(12) (No change.)

(13) The Texas Department of Economic Development
will not consider or accept an application for funding from a com-
munity [,] in support of a business project that is currently receiving
Texas Capital Fund assistance through that same community [unless
all contract close-out documents, including the certificate of comple-
tion, required for the close out of Texas Capital Fund projects have
been submitted to the Texas Department of Economic Development
and the close-out documents substantially meet standards for accept-
ability].

(14) Theminimum and maximum award amount that may
be requested/awarded for a project funded under the Texas Capital
Fund infrastructure or real estate development programs, regardless of
whether the application issubmitted by asingle applicant or jointly by
two or more eligible jurisdictions is addressed here. Award amounts
are directly related to the number of jobs to be created/retained and
the level of matching funds in a project. Projects that will result in a
significantly increased level of jobs created/retained and a significant
increase in the matching capital expenditures may be eligible for a
higher award amount, commonly referred to as jumbo awards. TCF
monies are not specifically reserved for projects that could receive the
increased maximum award amount, however, jumbo awards may not
exceed $4,500,000 in total awards during the program year, unless
a jumbo award is deobligated during the program year, in which
case another jumbo award, of up to $1,500,000, may be awarded as a
replacement. Additionally, no more than $3,000,000 in jumbo awards
will be approved in either of the first two rounds. The maximum
amount for a jumbo award is $1.5 million and the minimum award
amount is $750,001. The maximum amount for a normal award
is $750,000 and the minimum award amount is $50,000. These
amounts are the maximum funding levels. Theprogram can fund only
the actual, allowable, and reasonable costs of the proposed project,
and may not exceed these amounts. All projects awarded under the
TCF program are subject to final negotiation between TDED and the
applicant regarding the final award amount, but at no time will the
award exceed the amount originally requested in the application. [The
maximum award amount for a real estate program or infrastructure
program award may be increased to an amount greater than $750,000,
but may not exceed $1.5 million, if a unit of local government is

applying on behalf of a specific business, and that specific business
will create or retain a designated number of jobs at a cost per job
level that qualifies for the increased award amount. These increased
award amounts are referred to as "jumbo" awards. The number
of jobs, the cost per job, and the maximum percentage of Texas
Capital Fund financing of the total project costs that will qualify
an application for the increased award amount will be defined in
Texas Capital Fund application guidelines. Texas Capital Funds are
not specifically reserved for projects that could receive up to the
$1.5 million increased maximum grant amount, however, projects
that receive an amount greater than $750,000 may not exceed $4.5
million in total awards during theprogram year, unlessa jumbo award
is deobligated during the program year, in which case another jumbo
award, of up to $1.5 million, may be awarded as a replacement.]

(15) TDED will allocate the available funds for the year,
less $600,000 for the Main Street program, as follows:

(A) First round. 50% of theannual allocation plus any
deobligated and program income funds available, as of the application
due date.

(B) Second round. 60% of the remaining allocation
plus any deobligated and program income funds available, as of the
application due date.

(C) Third round. Any remaining allocation plus any
deobligated and program income funds available, as of the application
due date.

(b) Overview. This fund is distributed to eligible units
of general local government for eligible activities in the following
program areas:

(1) The infrastructure program. The infrastructure pro-
gram provides funds for eligible activities such as the construction or
improvement of water/wastewater facilities, public roads, natural gas-
line main, electric-power services, and railroad spurs. [Only loans by
local governments to businesses may be provided for infrastructure
improvements on private property and railroad spurs.]

(2)-(3) (No change.)

(c) Application Dates. The Texas Capital Fund (except for
the Main Street Program) is available three times during the year,
on a competitive basis, to eligible applicants statewide. Applications
for the Main Street Program are accepted annually. Applications will
not be accepted after 5:00 pm on the final day of submission. The
application deadline dates are included in the program guidelines.

(d) Repayment Requirements. TCF awards for real estate
improvements, private infrastructure, rail improvements, and most
public infrastructure require repayment. Infrastructure payments and
real estate lease payments are intended to be paid by the benefitting
business to the applicant/contractor and constitute program income.
The repayment is structured as follows:

(1) Real estate improvements. These improvements are
intended to be owned by the applicant and leased to the business.
Real estate improvements require full repayment. At a minimum, the
lease agreement with the business must be for a minimum three year
period or until the TCF contract between the applicant and TDED
has been satisfactorily closed (whichever is longer). A minimum
monthly lease payment will be required to be collected from the
original business and any subsequent business which occupies the
real estate funded by the TCF, which equates to the principal funded
by the TCF divided over a maximum 20 year period (240 months), or
until the entire principal has been recaptured. The repayment term is
determined by TDED and may not be for the maximum of 20 years for
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smaller award amounts. There is no interest expense associated with
an award. Paymentsbegin the first day of thefirst month following the
construction completion date or acquisition date. Payments received
15 calendar days or more late will be assessed a late charge/fee of
5% of the payment amount. After the contract between the applicant
and the department is satisfactorily closed, the applicant will be
responsible for continuing to collect the minimum lease payments
only if a business (any business) occupies the real estate. The lease
agreement may contain a purchase option, if the option is effective
after a minimum five year ownership requirement and if the purchase
price equals (at aminimum) the remaining principal amount originally
funded by the TCF which has not been recaptured.

(2) Infrastructure improvements.

(A) Private Infrastructure is infrastructure that will
be located on the business’s site or on adjacent and/or contiguous
property, to the site, that is owned by the business, principals, or
related entities. All funds for private infrastructure improvements
require full repayment. Terms for repayment will be interest free,
with repayment not to exceed 20 years and are intended to be repaid
by the business through a repayment agreement. Payments begin the
first day of the first month following the construction completion date.
Payments received 15 calendar days or more late will be assessed a
late charge/fee of 5% of the payment amount.

(B) Public Infrastructure is infrastructure located on
public property or right-of-ways and easements granted by entities
unrelated to the business or its owners and not included or identified
as private infrastructure. Terms for repayment will be interest free,
with repayment not to exceed 20 years and are intended to be repaid
by the business through a repayment agreement. Payments begin the
first day of the first month following the construction completion date.
Payments received 15 calendar days or more late will be assessed a
late charge/fee of 5% of the payment amount. Funds used for public
infrastructure will comply with the following repayment schedule:

(i) Awards of $375,000 or less require no repay-
ment.

(ii) Awards of $750,000 or less require repayment
of 25% of the award amount greater than $375,000.

(iii) Awards in excess of $750,000 require repay-
ment of 25% of the award amount greater than $375,000 and repay-
ment of 50% of the amount in excess of $750,000.

(C) Rail improvements, regardless of the location,
require full repayment. Terms for repayment will be no interest,
with repayment not to exceed 20 years and are intended to be repaid
by the business through a repayment agreement. Payments begin the
first day of the first month following the construction completion date.
Payments received 15 calendar days or more late will be assessed a
late charge/fee of 5% of the payment amount.

(e) Application process for the infrastructure and real
estate programs. The Texas Department of Economic Development
will only accept applications during the months identified in the
program guidelines. Applications are reviewed after they have been
competitively scored. Staff makes recommendation for award to
TDED executive director. TDED executive director makes the final
decision. The application and selection procedures consist of the
following steps:

(1) Each applicant must submit a complete application
to TDED’s Trade and Investment Division. No changes to the
application will be allowed after the application deadline date, unless
they are a result of TDED staff recommendations. Any change that

occurs will only be considered through the amendment/modification
process after the contact is signed.

(2) Upon receipt of applications, TDED staff reviews
scores for validity and ranks them in descending order.

(3) TDED staff will then review the applications for
eligibility and completeness in descending order based on the scoring.
In those instances where the staff determines that the application
has 12 or less deficiencies on the Application Checklist, unless an
extension is granted, the applicant will be given 10 business days
to rectify all deficiencies. An application containing more than 12
deficiencies will be determined incomplete and returned. In the
event staff determines that an application contains activities that are
ineligible for funding, the application will be restructured or returned
to the applicant. An application resubmitted for future funding cycles
will be competing with those applications submitted for that cycle.
No preferential placement will be given an application previously
submitted and not funded.

(4) TDED staff then conducts a review of each complete
application to make threshold determinations with respect to:

(A) The financial feasibility of the business to be
assisted based on a credit analysis;

(B) The strength of commitments from all other public
and/or private investments identified in the application;

(C) Whether the use of Texas Capital Funds is
appropriate to carry out the project proposed in the application;

(D) Whether efforts have been made to maximize
other financial resources. The applicant must document that other
funds are unavailable to fund the project. Cities that collect an
economic development sales tax must document status of funds,
including balance available, monthly collections and a detailed list
of outstanding commitments;

(E) Whether there is evidence that the permanent jobs
created or retained will primarily benefit low-and-moderate income
persons; and

(F) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with Texas
Community Development Program funds.

(5) A copy of a complete application must be provided
to the appropriate Regional Review Committee (RRC) . Proposals
submitted for funding under the Texas Capital Fund require regional
review "from the standpoint of consistency with regional plans and
other such considerations" as provided for under the Texas Review
and Comment System and Chapter 391, Texas Local Government
Code. It has been determined that the participation by the RRC,
as defined in the TCDP Annual Action Plan, meets the intent and
purposeof thesestatutes through this concurrent review process. Each
regional review committee may, at its option, review and comment on
an economic development proposal from a jurisdiction within its state
planning region. These comments become part of the application file
and are considered by the staff provided, such comments are received
by the staff prior to a recommendation to management.

(6) Upon TDED staff determination that an application
supports a feasible and eligible project, staff normally will schedule
a visit to the applicant jurisdiction to discuss the project and
program rules with the chief elected official (or designee), business
representative(s), and to visit the project site.

(7) TDED staff prepares a project report with recommen-
dations (for approval or denial) to TDED’ s executive director.
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(8) TDED executive director reviews the recommenda-
tion and announces the final decision.

(9) TDED staff works with the recipient to execute the
contract agreement. While the contract award must be based on the
information provided in the application, TDED staff may negotiate
some elements of the final contract agreement with the recipient.

(10) The contract is drafted and then reviewed by
management and legal prior to two copies being mailed to award
recipient. Upon receipt, the award recipient has 30 days to review
and execute both copies. Once returned to TDED, the contract will
be fully executed by the executive director and then a single copy is
returned to contractor.

(f) Scoring criteria for the infrastructure and real estate
programs. There is a minimum 25-point threshold requirement.
Applications will be reviewed for feasibility in descending order
based on the scoring criteria. There are a total of 100 points possible.

(1) In the event of a tie score and insufficient funds to
approve all applications, the following tie breaker criteria will be
used.

(A) The tying applications are ranked from lowest
to highest based on poverty rate stated on the score sheet. Thus,
preference is given to the applicant with the higher poverty rate.

(B) If a tie stil l exists after applying the first criteria
then applications are ranked from lowest to highest based on
unemployment rate stated on the score sheet. Thus, preference is
then given to the applicant with the higher unemployment rate.

(2) Community Need (maximum 30 points) Measures the
economic distress of the applicant community.

(A) Unemployment (maximum 5 points). Awarded if
the applicant’ s average county rate is higher than the annual state
rate, indicating that the community is economically below the state
average.

(B) Poverty (maximum 15 points). Awarded if the ap-
plicant’s average county poverty rate is higher than the annual state
rate, indicating that the community is economically below the state
average.

(C) Enterprise/Empowerment/Defense Zone (maxi-
mum 5 points). A project located in a state designated enterprise
zone, federal enterprise community, federal empowerment zone, or
defense zone receives these five points.

(D) Open Contracts (Maximum 5 Points). Awarded
to applicants that have two

(2) or less open TCF contracts.

(3) Jobs (maximum 30 points).

(A) Job Impact (maximum 15 points). Awarded by
taking the Business’ total job commitment, created & retained, and
dividing by applicant’s 1990 unadjusted population. This equals the
job impact ratio. Score 5 points if this figure exceeds the median
job impact ratio for prior years; score 10 points if this figure exceeds
200% of the ratio; and score 15 points if this figure exceeds 400% of
the ratio. County applicantsshould deduct the1990 census population
amounts for all incorporated cities, except in the case where the
county is sponsoring an application for a business that is or will
be located in an incorporated city. In this case the city’ s population
would be used, rather than the county’s.

(B) Cost per Job (maximum 15 points). Awarded by
dividing the amount of TCF monies requested (including administra-
tion) by the number of full-time job equivalents to be created and/or
retained. Points are then awarded in accordance with the following
scale:

(i) Below $10,000–15 points.

(ii) Below $15,000–10 points.

(iii) Below $20,000– 5 points.

(4) Business Emphasis (maximum 20 points).

(A) Manufacturers (max 10 points). Awarded if
the Business’ primary Standard Industrial Classification (SIC) code
number starts with 20-39 or if their primary North American
Industrial Classification System (NAICS) code number starts with
31-33. This is based on the SIC number reported on the Business’
Texas Workforce Commission (TWC) Quarterly Contribution Report,
Form C-3 or their IRS business tax return. Foreign businesses that
have not had an SIC/NAICS code number assigned to them by either
the TWC or IRS may submit alternative documentation to support
manufacturing as their primary business activity to be eligible for
these points.

(B) Small businesses (maximum 5 Points). Awarded
if the Business employs no more than 100 employees for all locations
both in and out of state. This number is determined by the business
and any related entities, such as parent companies, subsidiaries &
common ownership. Common ownership is considered 51% or more
of the same owners.

(C) HUB-Historically Underutilized Business (maxi-
mum 5 Points). Awarded if a business is certified by the state General
Services Commission (GSC) as a Historically Underutilized Business
(HUB). Provide a copy of GSC’s certification in the application.

(5) Leverage/Match (maximum 20 points).

(A) Match Ratio (maximum 10 points). Awarded by
dividing the total amount of other funds committed to this project
divided by the requested TCF amount, including administration.
Points are then awarded in accordance with the following scale:

(i) 1.25 : 1 (125 percent)– 5 points.

(ii) 2.00 : 1 (200 percent)–10 points

(B) Community Match Ratio (maximum 10 points).
Points are awarded based on the following criteria.

(i) By dividing the total amount of community
funds (ie. funds from the applicant and/or their economic/indus-
trial development organizations only) committed to this project by
the requested TCF amount, including administration. Points are then
awarded for each full 1% of the community match and the 10 maxi-
mum points are awarded if the community commits at least 10% of
community matching funds. Example: $50,000/$750,000=.066=6%,
thus 6 points would be awarded.

(ii) Cities earn 5 points if they have passed the
Economic Development sales tax and if annual receipts are less
than $50,000. These points are earned whether or not the city
makes a financial contribution to the project. If the city makes a
contribution the city can receive an additional 1 point for each full
1% of community contribution, not to exceed 5 additional points.

(iii) Counties earn 5 points if they have passed
the County Development District Tax and if annual receipts are less
than $50,000. These points are earned whether or not the county
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makes a financial contribution to the project. If the county makes a
contribution the county can receive an additional 1 point for each full
1% of community contribution, not to exceed 5 additional points.

(g) Equity requirement by the business. All businesses are
required to make financial contributions to the proposed project. A
cash injection of a minimum of 2.5% of the total project cost is
required. Total equity participation must be no less than 10% of the
total project cost. This equity participation may bein the form of cash
and/or net equity value in fixed assets utilized within the proposed
project. A minimum of a 33% equity injection (of the total projects
costs) in the form of cash and/or net equity value in fixed assets
is required, if the business has been operating for less than three
years and is accessing the R/E program. TDED staff will consider a
business to have been operating for at least three years if:

(1) The business or principals have been operating for at
least three years with comparable product lines or services;

(2) The parent company (100% ownership of the busi-
ness) has been operating for at least three years with comparable
product lines or services; or

(3) An individual or partnership (100% ownership of the
business) has been in existence/operation for at least three years with
comparable product lines or services.

(h) Application process for the main street program. The
application and selection procedures consist of the following steps:

(1) Each applicant must submit two complete applica-
tions to Texas Historical Commission (THC). No changes to the ap-
plication are allowed after the application deadline date, unless they
are a result of TDED staff recommendations. Any change that occurs
will only be considered through the amendment/modification process
after the contact is signed.

(2) Upon receipt of the applications, THC evaluates ap-
plications based on the scoring criteria and ranks them in descending
order.

(3) TDED staff will then review the four highest ranking
applications for eligibility and completeness in descending order
based on the scoring. Applications with 13 or more deficiencies
will be considered ineligible. If that occurs than the next highest
ranking application will be substituted. In those instances where
the staff determines that the application has 12 or less deficiencies
on the Application Checklist, unless an extension is granted, the
applicant will be given ten business days to rectify all deficiencies.
In the event staff determines the application contains activities that
are ineligible for funding, the application will be restructured or
considered ineligible. An application resubmitted for future funding
cycles will be competing with those applications submitted for
that cycle. No preferential placement will be given an application
previously submitted and not funded.

(4) TDED staff then conducts a review of each complete
application to make threshold determinations with respect to:

(A) The project feasibility;

(B) The strength of commitments from all other public
and/or private investments identified in the application;

(C) Whether the use of Texas Capital Funds is
appropriate to carry out the project proposed in the application;

(D) Whether efforts have been made to maximize
other financial resources. The applicant must document that other
funds are unavailable to fund the project. Cities that collect an

economic development sales tax must document status of funds,
including balance available, monthly collections and a detailed list
of outstanding commitments; and

(E) The ability of the applicant to operate or maintain
any public facility, improvements, or services funded with Texas
Community Development Program funds.

(5) A copy of a complete application must be provided
to the appropriate Regional Review Committee (RRC). Proposals
submitted for funding under the Texas Capital Fund require regional
review "from the standpoint of consistency with regional plans and
other such considerations" as provided for under the Texas Review
and Comment System and Chapter 391, Texas Local Government
Code. It has been determined that the participation by the RRC,
as defined in the TCDP Annual Action Plan, meets the intent and
purposeof thesestatutes through this concurrent review process. Each
regional review committee may, at its option, review and comment on
an economic development proposal from a jurisdiction within its state
planning region. These comments become part of the application file
and are considered by THC and TDED provided, such comments are
received by TDED prior to a recommendation to management.

(6) Upon TDED staff determination that an application
supports a feasible and eligible project, an on-site visit to the four
highest scoring applicants may be conducted by THC and TDED
staff to discuss the project and program rules with the chief elected
official, as applicable, or their designee and to visit the Main Street
area.

(7) TDED staff prepares a project report with recommen-
dations (for approval or denial) for credit committee and then credit
committee makes a recommendation to TDED’s executive director
for the final decision.

(8) TDED executive director reviews the recommenda-
tion and announces the project selected for funding.

(9) TDED staff works with the recipient to execute the
contract agreement. While the contract award must be based on the
information provided in the application, TDED staff may negotiate
some elements of the final contract agreement with the recipient.

(10) The contract is drafted and then reviewed by
management and legal prior to two copies being mailed to award
recipient. Upon receipt, unless an extension is granted, award
recipient has 30 days to review and execute both copies. Once
returned to TDED, the contract will be fully executed by the executive
director and then a single copy is returned to contractor.

(i) Scoring criteria for the main street program. There is
a minimum 25-point threshold requirement. Applications will be
reviewed for feasibility and placed in descending order based on the
scoring criteria. There is a total of 100 points possible.

(1) In the event of a tie score, applications are ranked
from thelowest to thehighest based on the current aggregate available
balance, from all existing open TCF contracts. Thus, an applicant that
has a TCF project balance of $250,000 in existing projects would be
ranked above one having a balance of $600,000.

(2) Project Feasibility (maximum 70 points). Measures
the applicant’s potential for a successful project. Each applicant must
submit detailed and complete support documentation for each cate-
gory. Compliance with the ten criteria for Main Street Recognition
is required. First year Main Street Cities must receive prior approval
from THC to apply and must submit the Main Street Criteria for
Recognition Survey with the TCF application. The ten criteria in-
clude the following:
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(A) Broad-based public support for commercial dis-
trict revitalization–(10 points)

(B) Local Main Street program’s organization’s vision
and mission-(5 points)

(C) Main Street work/marketing plan–(5 points)

(D) Historic preservation ethic–(10 points)

(E) Involvement of board of directors and
committees–(10 points)

(F) Main Street operating budget–(5 points)

(G) Professional Main Street program manager
experience–(10 points)

(H) Local Main Street program training–(5 points)

(I) Reinvestment statistics related to financial reinvest-
ment, job creation, and new business creation–(5 points)

(J) Participation in the National Main Street Network–
(5 points)

(3) Applicant (maximum 10 points).

(A) Applicant has not received a TCF main street
grant–(5 points)

(B) Applicant has not received a TCF main street
grant and the applicant has been an Official Texas Main Street City
for more than 5 years–(10 points)

(4) Leverage (5 points). Score 5 points if matching
dollars are greater than or equal to the following ratios based on
two separate population categories:

(A) Applicant’ s population less than 5,000 persons–
0.75:1

(B) Applicant’ s population equal to or greater than
5,000 persons–1.5:1

(5) Minority Hiring (maximum 5 points). Measures ap-
plicant’s hiring practices. Percentage of minorities presently em-
ployed by the applicant divided by the percentage of minority resi-
dents within the local community. In the event 10% or less of the
applicant’s population base is composed of minority residents, the ap-
plicant has seven or fewer non-seasonal full-time employees, or 5%
or more of the applicant’s population base is living in quarters or in-
stitutions, the applicant is assigned the average score on this factor
for all applicants for the previous program year or the score based on
the actual figures, whichever is higher.

(6) Main Street Reinvestment Statistics (maximum 10
points). (Private Sector Reinvestment) Formulates amount based on
per capita, per year in program.

(j) Threshold criteria for the main street improvements
program. In order for its application to be considered, an applicant
must meet the requirements of either paragraph (1) or (2) and
paragraph (3) of this subsection.

(1) The national objective of aiding in the prevention or
elimination of Slum or Blight on a spot basis. To show how this
objective will be met, the applicant must:

(A) document that the project qualifies as slum or
blighted on a spot basis under local law; and

(B) describe the specific condition of blight or phys-
ical decay that is to be treated.

(2) Area slums/blight objective. Document the bound-
aries of the area designated as a slum or blighted, document the
conditions which qualified it under the definition in §9.1(a)(14) of
this title (relating to General Provisions), and the way in which the
assisted activity addressed one or more of the conditions which qual-
ified the area as slum or blighted.

(3) Main street designation. The applicant must be
designated by the Texas Historical Commission as a Main Street City
prior to submitting a Texas Capital Fund application for main street
improvements.

[(c) Selection procedures. The Texas Department of Eco-
nomic Development will accept applications three times annually for
the infrastructure and real estate program and once annually for the
main street program. Applications are reviewed after they have been
competitively scored. Texas Department of Economic Development
staff will make recommendations to the executive director for final
award. The application and selection procedures consist of the fol-
lowing steps:]

[(1) Each applicant must submit a complete application
to the Texas Department of Economic Development’s Business and
Fiscal Services Division.]

[(2) In accordance with the selection criteria for the
real estate program and infrastructure program, applications received
under thereal estateprogram and infrastructure program are evaluated
and scored by Texas Department of Economic Development staff.]

[(3) Texas Department of Economic Development staff
then review each application for eligibility and completeness in
descending order based on the scoring. In those instances where the
staff determines that the application is incomplete (evidenced by 13
or more inadequacies on the Application Checklist), the application
will be returned to the applicant and may be submitted in the next
funding cycle. Returned applications will not be considered for the
current funding cycle. Applications resubmitted for future funding
cycles will by competing with those applications submitted for that
cycle. No preferential placement will be given for applications
previously submitted and not funded. In those instances where the
staff determines that the application has 12 or less inadequacies on
the Application Checklist, the applicant will be given ten business
days to rectify all deficiencies. In the event staff determines that
the application contains activities that are ineligible for funding, the
application will be returned to the applicant. Staff then conducts a
review of each complete application to make threshold determinations
with respect to:]

[(A) the financial feasibility of the business to be
assisted based on a credit analysis;]

[(B) thestrength of commitments from all other public
and/or private investments identified in the application;]

[(C) the ability of the applicant to operate or maintain
any public facility or service assisted with Texas Community Devel-
opment Program funds, if infrastructure improvements are requested;]

[(D) whether the use of Texas Capital Funds is
appropriate to carry out the project proposed in the application;]

[(E) whether there is evidence that at least 51% of the
permanent jobs created or retained will benefit low- and moderate-
income persons;]

[(F) whether efforts have been made to maximize
other financial resources; and]

PROPOSED RULES June 25, 1999 24 TexReg 4665



[(G) a copy of a complete application must be
provided to the appropriate Regional Review Committee. Proposals
submitted for funding under the Texas Capital Fund require regional
review "from the standpoint of consistency with regional plans and
other such considerations" as provided for under the Texas Review
and Comment System and Chapter 391, Texas Local Government
Code. Each regional review committee may, at its option, review and
comment on an economic development proposal from a jurisdiction
within its state planning region. These comments become part of
the application file and are considered by the staff provided, such
comments are received by the staff prior to the time that the staff
makes a recommendation to the executive director of the Texas
Department of Economic Development.]

[(4) Upon the Texas Department of Economic Develop-
ment’s determination that an application supports a feasible and eli-
gible project, staff may schedule a visit to the applicant jurisdiction
to discuss the project and program rules with the chief elected offi-
cial, or his designee, and business representative(s), and to visit the
project site.]

[(5) Staff preparesa project report with recommendations
for the executive director who makes the final award.]

[(6) Upon the executive director’ s selection, the projects
selected for funding are announced by the Texas Department of
Economic Development.]

[(7) Texas Department of Economic Development staff
then negotiates the contract with the recipients. The contract terms
are based on the information provided in the application, but the
Texas Department of Economic Development may vary the terms of
the contract with the recipient.]

[(d) Selection criteria for the real estate and infrastructure
programs of the Texas Capital Fund focus upon factors which
may include, but which are not limited to, paragraphs (1)-(9) of
this subsection. In addition to the selection criteria described in
paragraphs (1)-(9) of this subsection, projects will be reviewed and
evaluated upon the following additional factors: the history of the
applicant community in the program; the strength of the business
or marketing plan; the management experience of the business’s
principals; and the justification of the minimum Texas Capital Fund
contribution necessary to serve the project:]

[(1) Creation of jobs paying an above-average wage;]

[(2) Generation of a greater ratio of private investment to
Texas Capital Fund investment;]

[(3) Expansion of markets through means such as export-
ing, value-added processing, and/or creating new or modified product
lines;]

[(4) Provision of job opportunities at the lowest possible
Texas Capital Fund cost per job;]

[(5) Benefit to areas of the state most in need of new
capital investment and/or jobs;]

[(6) Assistance for small businesses and manufacturers;]

[(7) Feasibility of project and ability to create and/or
retain jobs; and]

[(8) Creation or retention of jobs primarily for low and
moderate income persons.]

[(9) Applications from communities designated as de-
fense economic readjustment zones receive additional scoring con-
sideration if at least fifty percent (50%) of the TCF funds will be ex-

pended for the direct benefit of the readjustment zone and the project
will promote TCDP-eligible economic development in the commu-
nity.]

[(e) Additional criteria for the infrastructure program. A
minimum of a 10% equity injection, based on total project costs in
the form of cash, land, buildings, equipment, furniture, or fixtures by
the business is required. For infrastructure program awards in excess
of $750,000, assisted businesses are required to repay 25% of the
award amount with no interest accruing. For infrastructure program
railroad improvement awards, assisted businesses are required to
make full repayment of the Texas Capital Fund financing with no
interest accruing.]

[(f) Additional criteria for the real estate program. A
minimum of a10% equity injection, based on total project costs in the
form of cash, land, buildings, equipment, furniture, or fixtures by the
business is required if thebusinesshasbeen operating for at least three
years. A minimum of a 33% equity injection, based on total project
costs, in the form of cash, land, buildings, equipment, furniture, or
fixtures by the business is required if the business has been operating
for less than three years. For real estatedevelopment projects, assisted
businesses are required to make full repayment of the Texas Capital
Fund portion of the project financing with no interest accruing.]

[(g) Selection criteria for the main street improvements
program. Texas Department of Economic Development staff and
staff from the Texas Historical Commission review and evaluate
the applications. The selection criteria focus upon factors which
may include, but which are not limited to, paragraphs (1)-(8) of
this subsection. In addition to the selection criteria described in
paragraphs (1)-(8) of this subsection, projects will be reviewed and
evaluated upon the following additional factors: the history of the
applicant community in the program; the strength of the marketing
plan; and the justification of the minimum Texas Capital Fund
contribution necessary to serve the project. The terms and criteria
used in thissubsection arefurther defined in theapplication guidelines
for this program.]

[(1) Threshold criteria. In order for its application to
be considered, an applicant must meet the requirements of either
subparagraph (A) or (B), and (C) of this paragraph:]

[(A) The national objective of aiding in the prevention
or elimination of Slum or Blight on a spot basis. To show how this
objective will be met, the applicant must;]

[ (i) document that the project qualifies as slum or
blighted on a spot basis under local law; and]

[ (ii) describe the specific condition of blight or
physical decay that is to be treated.]

[(B) Area slums/blight objective. Document the
boundaries of the area designated as a slum or blighted, document
the conditions which qualified it under the definition in §9.1(a)(14)
of this title (relating to General Provisions), and the way in which
the assisted activity addressed one or more of the conditions which
qualified the area as slum or blighted.]

[(C) Main street designation. The applicant must be
designated by the Texas Historical Commission as a Main Street City
prior to submitting a Texas Capital Fund application for main street
improvements.]

[(2) Feasibility of the project.]

[(3) Creation of jobs paying an above-average wage.]
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[(4) Generation of a greater ratio of private investment to
Texas Capital Fund investment.]

[(5) Provision of job opportunities at the lowest possible
Texas Capital Fund cost per job.]

[(6) Benefit to areas of the state most in need of new
capital investment and/or jobs.]

[(7) Texas Historical Commission scoring.]

[(8) Community profile.]

§9.9. Colonia Fund.
(a)-(e) (No change.)

(f) Selection criteria (colonia construction fund). The
following is an outline of the selection criteria used by the Department
for scoring colonia construction fund applications. Four hundred forty
points are available.

(1)-(2) (No change.)

(3) Project priorities (total–195 points) When necessary,
a weighted average is used to assign scores to applications which
include activities in the different project priority scoring levels.
Using as a base figure the Texas Community Development Program
funds requested minus the Texas Community Development Program
funds requested for engineering and administration, a percentage
of the total Texas Community Development Program construction
dollars for each activity is calculated. The percentage of the total
Texas Community Development Program construction dollars for
each activity is then multiplied by the appropriate project priorities
point level. The sum of the calculations determines the composite
project priorities score. The different project priority scoring levels
are:

(A) activities (service lines, service connections, and/
or plumbing improvements) providing access to water and/or sewer
systems funded through the Texas Water Development Board Eco-
nomically Distressed Area program–195

(B) first time public water and/or sewer service and
housing activities–145

(C) first time water and/or sewer service through a
privately-owned for profit utility–135

(D) [(C)] installation of approved residential on-site
wastewater disposal systems–110

(E) [(D)] expansion or improvement of existing water
and/or sewer service–95

(F) [(E)] street paving and drainage activities–75

(G) [(F)] all other eligible activities–20

(4) (No change.)

(g)-(j) (No change.)

§9.10. Housing Fund.
(a) General provisions. Two separate fund categories

are available under the housing fund. The housing infrastructure
[demonstration] fund is available for public facilities and infrastruc-
ture improvements supporting the development and construction of
single family and multifamily low to moderate income housing. The
housing infrastructure [demonstration] funds may not be used for the
actual construction cost of new housing. The housing rehabilitation
fund is available for the rehabilitation or existing owner-occupied and
renter-occupied housing units and, in strictly limited circumstances,
the construction of new housing that is accessible to persons with

disabilities. The housing rehabilitation fund selection criteria places
emphasis on housing activities that provide accessible housing for
persons with disabilities.

(1) An applicant may not submit an application under
this fund and also under any other Texas Community Development
Program fund category at the same time if the proposed activity under
each application is the same or substantially similar.

(2) Each applicant must meet the threshold requirements
of §9.1(h) and §9.1(n) of this title (relating to General Provisions),
in order to be eligible to apply for housing fund assistance.

(3) In order to meet a national program objective under
the housing infrastructure [demonstration] fund, at least 51% of the
housing units built in conjunction with each housing infrastructure
[demonstration] fund project must be occupied by low to moderate
income persons. In the case of a rental housing construction project,
occupancy by low to moderate income persons must be at affordable
rents. Texas Community Development Program funds can be used to
finance 100% of the eligible project costs when at least 51% of the
units are occupied by low to moderate income persons.

(4) There is only one type of housing infrastructure
[demonstration] fund project that may qualify for assistance when
less than 51% of the units will be occupied by low to moderate
income persons. Eligible assistance may also be provided to reduce
the cost of new construction of a multifamily non-elderly rental
housing project. However, at least 20% of the units must be occupied
by persons of low to moderate income at affordable rents. For
this type of project, the maximum percentage of Texas Community
Development Program funds available for the eligible project costs
is equal to the percentage of the project’s units that are occupied by
persons of low to moderate income at affordable rents.

(5) A housing rehabilitation fund applicant must docu-
ment that at least 51% of the persons who would directly benefit
from the implementation of housing activities proposed in the appli-
cation are of low to moderate income. It is generally expected that
100% of the persons benefitting from the housing activities will be
low to moderate income persons.

(b) Eligible activities (housing infrastructure[demonstration]
fund). The only eligible activities under the housing infrastructure
[demonstration] fund are:

(1) The provision of public facilities improvements
supporting the development of the low to moderate income housing

(2) Engineering costs associated with the public facilities
improvements

(3) Administrative costs associated with the site clear-
ance, site improvements and public facilities improvements

(4) Eligible projects must leverage public (local, state, or
federal) or private resources for the actual housing construction costs
and any other project costs that are not eligible for assistance under
this fund.

(c) Funding cycle (housing infrastructure [demonstration]
fund). This fund is allocated on an annual basis to eligible units
of general local government through a statewide competition [direct
award basis]. Applications for funding must be received by the Texas
Community Development Program by the application deadline date
or dates specified in the application guide for this fund.

(d) (No change.)
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(e) Funding cycle (housing rehabilitation fund).This fund is
allocated to eligible units of general local government on a biennial
basis for the 1999 and 2000 program years pursuant to a statewide
competition held during the 1999 program year. Applications for
funding from the 1999 and 2000 program year allocations must be
received by the Texas Community Development Program by 5:00
p.m. on the date specified in the most recent application guide for
this fund. [ This fund is allocated on an annual basis to eligible
units of general local government through a statewide competition.
Applications for funding must be received by the Texas Community
Development Program by 5:00 p.m. on the date specified in the most
recent application guide for this fund.]

(f) Selection procedures (housing rehabilitation fund).

(1) Each eligible local government may submit one
application [for funding under the housing demonstration fund and
one application] for funding under the housing rehabilitation fund.
Two copies of the application must be submitted to the Department
and at least one copy of the application must be submitted to the
applicant’s state planning region.

(2) Upon receipt of an application, the Department staff
performs an initial review to determine whether the application is
complete and whether all proposed activities are eligible for funding.
The results of this initial review are provided to the applicant. If not
subject to disqualification, the applicant may correct any deficiencies
identified by the Department staff in the timeframe stated in the
notification.

(3) Each regional review committee may, at its option,
review and comment on an application from a local government
within its state planning region. These comments become part of
the application file, provided such comments are received by the
Department prior to final review of an application.

(4) The Department then scores the housing rehabilitation
fund to determine rankings. Scores on the selection factors are
derived from standardized data from the Census Bureau, other federal
or state sources, and from information provided by the applicant.

(5) Following a final technical review, the Department
staff submits the 1999 program year and 2000 program year funding
recommendations [ makes funding recommendations for the housing
demonstration fund and the housing rehabilitation fund] to the exec-
utive director of the Department.

(6) The executive director of the department reviews the
1999 program year funding recommendations for project awards and
announces the contract awards.

(7) Upon announcement of the 1999 program year
contract awards, the Department staff works with recipients to
execute the contract agreements. While the award must be based
on the information provided in the application, the Department may
negotiate any element of the contract with the recipient as long as the
contract amount is not increased and the level of benefits described
in the application is not decreased. The level of benefits may be
negotiated only when the project is partially funded.

(8) When the 2000 program year Texas Community
Development Program allocation becomes available, the executive
director of the Department reviews the 2000 program year final
recommendations for project awards and announces the contract
awards.

(9) Upon announcement of the 2000 program year
contract awards, the Department staff works with recipients to
execute the contract agreements. While the award must be based

on the information provided in the application, the Department may
negotiate any element of the contract with the recipient as long
as the contract amount is not increased and the level of benefits
described in the application is not decreased. The level of benefits
may be negotiated only when the project is partially funded with the
remainder of the target allocation within a region.

(g) (No change.)

(h) Selection procedures (housing infrastructure fund).

(1) Each eligible local government may submit one
application for funding under the housing infrastructure fund. Two
copies of the application must be submitted to the Department and at
least one copy of the application must be submitted to the applicant’s
state planning region.

(2) Upon receipt of an application, Texas Community
Development Program staff and Credit Division staff review the
application to determine whether it is complete, if all proposed
activities areprogram eligible, and if the project is financially feasible.
If not subject to disqualification, the applicant may correct any
deficiencies identified by the Department staff in the timeframe stated
in the notification.

(3) After review by Department staff, each application is
evaluated by a team of reviewers. Reviewer’s scores are averaged
for a final team score and applications recommended for funding are
forwarded to the executive director of the Department.

(4) The executive director forwards the recommended
applications to the Department’s Board for final approval. If approved
by the Department’s Board, the executive director announces the
contract awards.

(5) Upon announcement of the contract awards, the
Department staff works with recipients to execute the contract
agreements. While the award must be based on the information
provided in the application, the Department may negotiate any
element of the contract with the recipient as long as the contract
amount is not increased and the level of benefits described in the
application is not decreased.

(i) Selection criteria (housing infrastructure fund). The
following is an outlineof theselection criteriaused by the Department
for scoring applications under this fund. One hundred sixty-five
points are available.

(1) Financial feasibility (20 points).

(2) Market assessment (30 points).

(3) Affordable housing solutions (30 points).

(4) Organizational capacity (25 points).

(5) Program consideration (35 points).

(6) Project design (10 points)

(7) Community support (10 points)

(8) Rural project (5 points). Project is located in a
community with a population of 10,000 persons or less.

(j) Principal residence requirement (housing infrastructure
fund). Each resident must be one that, at the time the mortgage loan
is executed, the borrower reasonably expects to become his or her
principal residence within a reasonable time (not to exceed 60 days)
after the financing is provided. Whether a residence is occupied as
a principal residence depends upon all the facts and circumstances
of each case, including the good faith of the borrower. A residence
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that is intended to be used primarily in a trade of business will not
satisfy the principal residence requirement. Further, a residence that
will be used as an investment property or a recreational home does
not satisfy the principal residence requirement.

(k) Subsidy recapture requirement (housing infrastructure
fund) Single family subdivision homebuyers will be subject to an
infrastructure subsidy recapture on the capital gain (profit) if the
home is sold, the first lien is refinanced, or the first lien is paid
off during the first five years after closing. A second lien will be
completed and recorded by the locality at the time that the first lien
is secured. A copy of the subordinate lien should be forwarded to the
Department. All funds will be repayable directly to the Department.
The recapture amount shall not exceed the infrastructure construction
cost per lot or $5,000, whichever is less. If the homebuyer is also
the recipient of downpayment assistance funds from the Department,
the infrastructure lien will take a third position. After the five-
year timeframe has elapsed, the subordinate lien will become a
forgivable loan. The recapture provision shall not apply to the off-site
infrastructure provided for multifamily projects.

§9.11. Small Towns Environment Program Fund.

(a) General provisions. This fund is available to eligible
units of general local government to provide financial assistance to
cities and communities that are willing to address water and sewer
needs through self-help methods that are encouraged and supported
by the Small Towns Environment Program. The self-help method
for addressing water and sewer needs is best utilized by cities and
communities recognizing that conventional water and sewer financing
and construction methods cannot provide an affordable response to
the water or sewer needs. By utilizing a city’s or community’s
own resources (human, material, and financial), the costs for the
water or sewer improvements can be reduced significantly from the
retail costs of the improvements through conventional construction
methods. Participants in the small town environment program fund
should attain at least a forty percent reduction in the costs of the water
or sewer project by using self-help in lieu of conventional financing
and construction methods.

(1)-(2) (No change.)

(3) Cities and counties submitting 1999 community
development fund applications [receiving 1997 or 1998 community
development fund grant awards for applications] that do not include
water, sewer, or housing activities are not eligible to receive a 1999
[1998] grant award from this fund. However, the Department may
consider a city’s or county’s request to transfer funds that are not
financing water, sewer, or housing activities under a 1999 or 2000
[1997 or 1998] community development fund grant award to finance
water and sewer activities that will be addressed through self-help
methods.

(b)-(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903356
Daisy Stiner
Executive Director
Texas Department of Housing and Community Affairs
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 475–3726

♦ ♦ ♦

TITLE 13. CULTURAL RESOURCES

Part I. Texas State Library and Archives
Commission

Chapter 2. General Policies and Procedures

Subchapter A. Principles and Procedures of the
Commission
13 TAC §2.6

The Texas State Library and Archives Commission proposes
new §2.6 to establish dates when advisory boards to the
commission will be abolished.

Raymond Hitt, Assistant State Librarian, has determined that
for each year of the first five years the section is in effect there
will not be fiscal implications for state and local government as
a result of enforcing or administering this section. The cost of
compliance for small businesses or individuals will be none.

Mr. Hitt has also determined that for each of the first five years
the section is in effect the public benefits anticipated as a result
of enforcing the section will be to assure that the commission
continues to receive advice on library, archival, and records
management policy from persons with special expertise and
from the general public.

Comments may be submitted to Raymond Hitt, Assistant State
Librarian, Texas State Library and Archives Commission, P.O.
Box 12927, Austin, Texas 78711-2927.

The new section is proposed under Government Code
§2110.008 that requires the commission to establish by a rule
date on which an advisory committee will automatically be
abolished and §441.006(a) which provides the Commission
with authority to govern the Texas State Library and adopt
rules on various subjects.

The new section affects the Government Code §§441.124,
441.161, 441.206, and 441.202.

§2.6. Sunset Dates for Advisory Committees.

The following advisory committees will be abolished on August 31,
2009 unless the commission continues or consolidates the committees
prior to that date:

(1) Library Systems Act Advisory Board,

(2) Local Government Records Committee,

(3) TexShare Advisory Board, and

(4) Texas Historical Records Advisory Board.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 7, 1999.

TRD-9903318
Raymond Hitt
Assistant State Librarian
Texas State Library and Archives Commission
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 463-5440

♦ ♦ ♦
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Chapter 5. County Librarian Certification
13 TAC §5.6

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Texas State Library and Archives Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas State Library and Archives Commission proposes to
repeal §5.6 relating to county librarian certification. The section
provided a penalty for persons submitting false information for
county librarian certification.

The reason for the proposed repeal is because of developments
in administrative law and determination that the rule exceeds the
statutory authority given to the Commission.

Jeanette Larson, Director of the Library Development Division,
has determined that there will be no fiscal implications for
state and local government, and that there will be no fiscal
implications for small businesses or individuals as a result of
the repeal of this rule.

Ms. Larson has determined that the public benefits as a result
of repealing this rule will be to bring the Texas State Library and
Archives Commission in compliance with administrative law.

Comments on the proposed rules may be submitted to Jeanette
Larson, Director of the Library Development Division, P.O. Box
12927, Austin, TX. 78711-2927.

The repeal is proposed under the Government Code
§441.006(a) and §441.007(a), which provide the Commission
with authority to govern the Texas State Library, to adopt rules
on various subjects, and to adopt rules necessary to qualify
county librarians.

The proposed repeal affects Government Code §441.007,
§441.0071, and §441.0072.

§5.6. Penalties.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 7, 1999.

TRD-9903319
Raymond Hitt
Assistant State Librarian
Texas State Library and Archives Commission
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 463-5440

♦ ♦ ♦
TITLE 19. EDUCATION

Part VII. State Board for Educator Certifi-
cation

Chapter 229. Accountability System for Educator
Preparation
19 TAC §§229.1–229.4

The State Board for Educator Certification proposes amend-
ments to §§229.1-229.4, concerning General Provisions and

Purpose of Accountability System, Definitions, The Accredi-
tation Process and Reporting Requirements. The proposed
amendments address the use of performance data aggregated
by demographic group, examinee’s test performance from the
initial year the test is taken, and the use of data for a small
number of candidates.

Under the current rule, candidates’ success on subsequent
attempts during the first year are not included in ASEP until
test results are used as cumulative data in the year following
the initial attempt. This rule change allows the entity to receive
credit for their students’ success on any other attempts made
during the same academic year. Amended §229.2 will replace
"first-time pass rate" with "first-year pass rate," which uses
performance from the last attempt made on the test during
the academic year in which the test is first taken. Under the
proposed amendment, accreditation status for September 1999
will be based on the new first-year pass rate and the current
two-year cumulative pass rate.

Another major amendment allows educator preparation pro-
grams to base accreditation on whether each demographic
group meets either the first-year or cumulative standards. The
current rule requires that all groups meet the 70 percent first
time pass rate or that all groups meet the 80 percent cumula-
tive pass rate.

It is recommended that §229.3 be revised to accredit entities
demonstrating acceptable performance within each of the seven
demographic groups (all students, African American, Hispanic,
Other, white, male, female) based on either (1) a first-year pass
rate of 70 percent or higher for each individual group OR (2) a
two-year cumulative pass rate of 80 percent for the same group.
Although the change allows for more flexibility in the reporting
of each demographic group, each group will still need to be
reported to receive an accreditation rating.

Another amendment addresses the concern associated with
using data derived from fewer than 30 test takers. It is
recommended that §229.3(e)(1) be amended to allow the
performance of demographic groups with less than 30 test
takers to be combined with same-group data from the previous
one or two reporting periods. If the sum of test takers is 30
or more, the entity must meet the appropriate 70 percent first-
year or 80 percent cumulative standard for that group in order
to be accredited. If the sum is less than 30 after the numbers
of test takers from three ASEP reporting periods have been
combined and the entity would be "Accredited-Under Review"
based on the performance of the combined group, then the
entity may request that the executive director reconsider the
status. The provision for combining test takers across years
applies only to the ethnic and gender groups and does not apply
to "all students" at the entity. The number of test takers in the
"all students" group will not be combined over years, even if
the number is less than 30. However, if the number of "all
students" test takers for the reporting period is less than 10
and the entity would be "Accredited-Under Review" based on
their performance, then the entity may request reconsideration
of that status from the executive director. For the September
1999 ASEP ratings, it is also recommended for small group data
(fewer than 30 test takers) that the current number be combined
with data from the September 1998 ASEP reporting period.

Additionally, the proposed amendment to §229.3(g)(2) modifies
the definition for diversity so that the Board may recognize enti-
ties that either already recommend for certification a commend-
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able level of diverse candidates or that have made substan-
tial progress in increasing the number or percentage of rec-
ommended candidates. An additional amendment clarifies the
methodology for comparing minority participation to the state
and regional populations.

Another amendment recommends that §229.3(c) exclude from
ASEP the content-test data for a degreed individual enrolled in
an educator preparation program at an institution of higher ed-
ucation who received their undergraduate degree from another
institution. The entity will still be held accountable for these in-
dividuals’ test performance on all attempts on the professional
development tests, tests for delivery systems, and other tests
as identified by the executive director.

The exclusion applies only to the individual’s initial attempt on
the content test for the certificate being sought; subsequent
attempts on that test will be used in ASEP. Therefore, if the
individual is not successful on the content test the first time
it is taken, their second attempt is counted in ASEP. Additional
attempts will be treated in ASEP in the same manner as retakes
on all tests.

As with all tests taken by candidates, the entity must authorize
the individual to take that content test. In order to exclude the
individual’s content-test performance from ASEP, the entity must
inform SBEC that the individual is a post-baccalaureate student
with a degree from another institution; as a result, ASEP will
use their content-test performance according to the conditions
described above. This change will begin with the 1999-2000
academic year and impact administrations after September 1,
1999.

Current ASEP rules require approval of the fields in which an
entity may prepare candidates for certification (§229.3(f)); how-
ever, the rule does not specify an implementation date. It is
recommended that the rule be amended with an effective date
of September 1, 2002. Because approval of a field is based on
performance for three consecutive years, the approval of fields
in September 2002 would be based on pass rates during the
1999-2000, 2000-01, and 2001-02 academic years. Implemen-
tation in 2002 would coincide with the scheduled implementation
of §229.3(e)(2), which requires that an acceptable proportion of
certificate fields offered by a program meet the performance
standards in order to be "Accredited."

The proposed amendments maintain the intent of the Legisla-
ture to hold programs accountable for the performance of their
candidates while recognizing the limitations of measuring per-
formance based on small numbers of test takers

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications as
a result of enforcing or administering the rules. SBEC will incur
costs for required software modifications. SBEC reports and
software, including the EZ-ASEP software provided to entities
for downloading test data and analyzing test performance must
be modified. Entities must identify, beginning with fall 1999 test
administrations, which candidates have a degree from another
institution. The ASEP software must be modified to implement
this change.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be current and updated
regulations. There will be no effect on small businesses. There

are no anticipated economic costs to persons who are required
to comply with the rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under the Texas Education
Code (TEC) §21.045, which requires the State Board for
Educator Certification to propose rules establishing standards to
govern the continuing accountability of all educator preparation
programs.

No other statutes, articles or codes are affected by the proposed
rules.

§229.1. General Provisions and Purpose of Accountability System.
(a) The State Board for Educator Certification (SBEC) is re-

sponsible for insuring an adequate supply of qualified and competent
professional educators for the state public school system. This chap-
ter [,relating to the professional educator preparation accountability
system,] governs the accreditation of all entities that prepare individ-
uals [educators] for certification [Texas public schools].

(b) The purpose of the accountability system for educator
preparation is to assure that entities are held accountable for the
readiness for certification of individuals [educators] completing the
programs. An educator preparation program is defined as an entity
approved by the State Board for Educator Certification to recommend
candidates for certification in one or more certification fields. At a
minimum, accreditation is based on the performance of candidates
for certification on examinations prescribed under Texas Education
Code (TEC) §21.048(a) and beginning educators’ performance on
the appraisal system adopted by the Board under TEC §21.045(a).
The Board may adopt additional measures. Each entity is required to
file an annual report of performance indicators. An entity will receive
commendations for success in areas identified by the Board.

§229.2. Definitions.
The following words and terms when used in this chapter shall
have the following meanings, unless the context clearly indicates
otherwise:

(1) Academic year - September 1 through August 31.

(2) Acceptable - A minimum criterion set by the Board.

(3) Beginning educator - A person employed within
the first two years after completing educator preparation program
requirements in an accredited preparation program, who passed the
appropriate assessment(s) for the field of certification pursued and
was issued a [was certified (received] Texas certificate[)], and who
was assigned in his/her area of certification.

(4) Certification field - Professional development (elemen-
tary and secondary) and delivery system fields, academic or career
and technology [vocational] content fields, special education fields,
or professional fields in which an entity is approved to offer certifi-
cation.

(5) Cohort group - A group of persons admitted and
beginning an educator preparation program in an academic year.

(6) Combined pass rate - The combined success of the
first-year or cumulative test takers from two or three consecutive
academic years. Formula: The sum of the dividends used in
calculating each individual academic year’ s pass rate divided by the
sum of the divisors used in calculating each individual academic
year’ s pass rate.
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(7) Cumulative (two-year) pass rate - The success of the
previous academic year’s initial test takers over the two-year period.
The rate reflects a candidate’ s success on the last attempt on that test
within the two academic years. Formula: For tests initially attempted
during the previous academic year, the number of successful (i.e.,
passing) last attempts within the two-year academic period divided
by the total number of last attempts within the two-year academic
period.

[(6) Cumulative pass rate - The number of examinations
passed (by the previous year’ s first time takers) within the two year
academic period divided by the number of previous year’s first time
tests taken. (This pass rate reflects performance on the last time a
test was taken within the two academic years.)]

(8) [(7)] Educator preparation program - An entity
approved by the Board to recommend candidates in one or more
certification fields. For the purposes of this chapter [section,]
"program" and "entity" are used interchangeably.

(9) First-year pass rate - Candidates’ success on tests
during the academic year in which those tests are initially attempted.
The rate reflects a candidate’ s success on the last attempt on that
test within the academic year in which the test was taken for the
first time. Formula: For tests initially attempted during the current
academic year, the number of successful (i.e., passing) last attempts
within the year divided by the total number of last attempts.

[(8) First time pass rate - The number of examinations
(Examination for the Certification of Educators in Texas (ExCET),
Texas Oral Proficiency Test (TOPT), or Texas Assessment of Sign
Communication (TASC)) passed during an academic year on the first
attempt divided by the number of first time attempts in that year. (The
pass rate reflects performance only on the student’s initial attempt on
the test.)]

(10) [(9)] Performance indicators - Data elements about
a cohort of persons admitted to an educator preparation program in
an academic year, including preparation for all certification fields.

§229.3. The Accreditation Process.
(a) Annually, beginning September 1, 1998, an entity must

meet the accreditation standards at acceptable levels of performance
set by the Board.

(b) An entity is rated "Accredited," "Accredited -Under
Review," or "Not Accredited." Upon initial review of an entity
desiring to prepare educators for certification, an entity will be rated
"Accredited-Preliminary Status," which an entity may maintain for
three years, after which time the entity will be accountable for the
provisions of this chapter [held to the standards in subsections (e) and
(f) of this section.] Persons may be recommended for certification
while an entity is "Accredited-Preliminary Status."

(c) An entity is accountable for the performance of all can-
didates for certification. Performance on a content-area assessment
taken for the first time by a degreed candidate who earned a baccalau-
reate degree from another entity may be excluded from an entity’s
ASEP performance if the entity notifies the executive director of the
individual’s status prior to the candidate taking the test. This exclu-
sion applies only to an individual’s first attempt on the content-area
assessment for the certificate being sought. Subsequent attempts will
be used for evaluating an entity’s accreditation status under this chap-
ter. For purposes of calculating the first-year pass rate, individuals’
second attempt on the content-area test will be considered their first
attempt. The executive director shall identify the specific assessments
subject to exclusion under this subsection. Pass rates on examinations

and performance within the first two years in the profession deter-
mine the accreditation rating.

(d) Accreditation relating to test performance will be based
upon first-year [time] and cumulative pass rates. In no event shall the
first-year [time] or cumulative pass rates provided for in this section
be less than 66 2/3%.

(e) Accreditation of entity

(1) For an entity to be "Accredited" to prepare educators,
performance [must be as follows] for each demographic group (all
students, African American, Hispanic, white, other, male, female)
must be as follows:

(A) acceptable first-year pass rates for all tests taken
[for the first time] during the academic year prior to the issuance of
the accreditation rating, or

(B) acceptable cumulative pass rates for all tests taken
for the two years prior to the issuance of the accreditation rating; and

(C) effective September 1, 2002, persons in an educa-
tor role who complete certification requirements from the entity be-
tween September 1, 1999 and August 31, 2000 and every academic
year thereafter must meet performance requirements. The Board will
determine the method of assessing performance. The basis for the
accreditation rating will be the performance of persons employed in
a Texas public school and assigned in their area of certification.

(D) based upon performance required by subpara-
graphs (A) and (B) of this paragraph, an entity rated "Accredited
- Under Review" may request reconsideration of that status by the
executive director if the status is based upon less than ten students
in the "all students" [a] demographic group. The executive director
may remove the entity from "Accredited - Under Review" status.

(E) Effective September 1, 2000, if the first-year
or cumulative number of examinees within an ethnic or gender
demographic group for the current reporting period is less than 30,
the following method shall be used for determining the accreditation
status of the entity:

(i) If the small group is first-year test takers, the
number of first-year test takers from the current academic year shall
be combined with the number of first-year takers from the same
demographic group for the previous academic year. If the combined
number of test takers is 30 or more, the combined pass rate of the
group shall be considered under paragraph (1)(A) of this subsection.

(ii) If the combined number of test takers from
clause (i) of this subparagraph is less than 30, that number will be
added to the number of test takers from the same demographic group
for the previous academic year. If the resulting number of test takers
is 30 or more, the combined pass rate of the group shall be considered
under paragraph (1)(A) of this subsection.

(iii) If the combined number of test takers from
clause(ii) of thissubparagraph is less than 30 and their combined pass
rate would cause the entity’s rating to be Accredited-Under Review,
the entity may request that the executive director reconsider the
Accredited-Under Review status. In considering the entity’s request,
the executive director shall examine current and historical information
relating to the entity’s performance in appropriate areas, including but
not limited to improved test performance of all groups and increased
numbers of ethnic test takers.

(iv) If the small group is cumulative test-takers, the
data shall be combined with one or two of the previous academic
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years’ cumulative data using the process described in clauses (i)-(iii)
of this subparagraph.

(F) Effective September 1, 1999, if the first-year
or cumulative number of test takers within an ethnic or gender
demographic group for the current academic year is less than 30,
the following method shall be used for determining the accreditation
status of the entity:

(i) If the small group is first-year test takers, the
number of first-year test takers from the current academic year shall
be combined with the number of first-year takers from the same
demographic group for the previous academic year. If the resulting
number of test takers is 30 or more, the combined pass rate of the
group shall be considered under paragraph (1)(A) of this subsection.

(ii) If the combined number of test takers from
clause (i) of this subparagraph is less than 30, the performance of that
group of test-takers will not be considered under paragraph (1)(A) of
this subsection. However, the performance of those test takers is
used in calculating the performance of the "all students" group at
the entity and, as appropriate, in calculating the performance data for
other demographic groups.

(iii) If the small group is cumulative test-takers,
the data shall be combined with one or two of the previous years’
cumulative data using the process described in clauses (i)-(ii i) of
this subparagraph and the combined pass rate of the group shall be
considered under paragraph (1)(A) of this subsection.

(iv) Subparagraph (F) of this paragraph expires
August 31, 2000.

(2) Effective September 1, 2002, for an entity to be
"Accredited" [accredited], an acceptable proportion of the certification
fields offered by an entity must indicate performance of all students
within the field at either of the following levels listed in subparagraphs
(A) and (B) of this paragraph:

(A) acceptable first-year pass rates for all tests taken
[for the first time] during the academic year prior to the issuance of
the accreditation rating, or

(B) acceptable cumulative pass rates for all tests taken
for the two years prior to the issuance of the accreditation rating.

(3) An entity not meeting the performance standards for
"Accredited" receives the rating of "Accredited - Under Review." An
entity receiving the rating "Accredited - Under Review" for three
consecutive years becomes "Not Accredited."

(4) When persons are enrolled in an entity which is
"Accredited - Under Review" but then becomes "Not Accredited,"
["Unaccredited,"] these persons may complete their program and be
recommended for certification.

(5) An entity must wait three consecutive years before
applying [reapplying] to the Board for "Accredited - Preliminary
Status."

(6) If an entity disagrees with its accreditation status, the
entity may appeal the determination of the accreditation status to the
executive director of the Board.

(7) An entity must notify persons enrolled in an educator
preparation program of any change of accreditation status.

(f) Approval of certification field.

(1) Effective September 1, 2002, for [For] a certification
field to be approved, performance of all students within the certifica-

tion field must be at or above specified levels for three consecutive
academic years:

(A) acceptable first-year [time] pass rates in each
academic year; or

(B) acceptable cumulative pass rates in each academic
year.

(2) If a certification field has fewer than five first-year
[time] test takers during an academic year, performance will be
grouped with performance of examinees in the following year.

(3) If the performance of all students within a certification
field fails to meet requirements of paragraph (1)(A) or (B) of this
subsection [either of the levels required by paragraphs (1) and (2)
of this subsection,] for three consecutive academic years, the entity
may no longer recommend persons for certification in that field. The
entity may request reconsideration if a field is no longer approved.
The executive director may reinstate the field. The entity must wait
two years before reapplying to offer certification in that field, but
may not reapply to offer that field or any other field if the entity is
"Accredited - Under Review."

(g) Commendations for success. An entity may receive
commendations for success in identified areas if the entity is
"Accredited." The Board will establish standards [expectations] for
the following areas listed in paragraphs (1)-(4) of this subsection in
which an entity may be commended.

(1) Preparation of persons for high need teaching fields.
Based upon the Board’s determination of fields of statewide and re-
gional need, the entity successfully prepares a significant proportion,
as established by the Board, of its candidates for certification in the
fields of highest need. Areas of need will be established for peri-
ods of five years with the first period beginning September 1, 1997
through September 1, 2002.

(2) Diversity of candidates recommended for certification
by an entity. Acommendation will be awarded to entities meeting
either of the following: [An entity recommends a percent of ethnic
minority candidates within a specified range of the distribution of
the respective groups in the student population. The diversity of the
public school student population of either the state or the education
service center region in which the entity is located is the basis for
the comparison.]

(A) The entity recommends for certification a percent
of ethnic minority candidates that is commendable based on a
comparison with the distribution of the respective groups in the public
school student population. The diversity of the population of either
the state or the education service center region in which the entity is
located is the basis for the comparison; or

(B) The entity recommends for certification a percent
or number of ethnic minority candidates that, when compared to
the percent or number of minority candidates recommended by the
entity in the one or two previous years, shows growth which is
commendable.

(3) Evidence of financial support for a teacher preparation
program as defined by the Board.

(4) Field-based educator preparation. A significant pro-
portion, as defined by the Board, of the faculty and candidates par-
ticipating in educator preparation spend a specified amount of their
time working collaboratively with practicing professionals in Texas
public school classrooms.

(h) Oversight of Entity "Accredited - Under Review".
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(1) The executive director of the Board shall appoint an
oversight team to make recommendations and provide assistance to
an entity that is "Accredited - Under Review."

(A) The executive director shall notify in writing an
institution of higher education president and dean or department chair
of education, an education service center executive director, and/or a
superintendent of a school district of the appointment of an oversight
team.

(B) Members of the oversight team, including the
chair, are appointed by the executive director. The entity under review
shall be responsible for the reasonable and necessary expenses of the
oversight team and, when appropriate, for the expenses of any person
assigned to administer and manage the educator preparation program.

(C) With the cooperation of the entity, the oversight
team shall collect information about the program and develop
strategies for improvement. All recommendations and reports of the
progress of the program toward improvement must be provided in
writing to the entity and to the executive director. The executive
director shall verify if the entity is attempting to implement the
recommendations of the oversight team.

(D) No later than 30 days after receiving the recom-
mendations of an oversight team, the entity shall submit to the exec-
utive director an action plan for addressing the recommendations.

(E) No later than May 31 of each year that an entity is
"Accredited - Under Review," the entity must submit to the executive
director a progress report related to the recommendations of the
oversight team.

(F) The executive director shall notify Texas public
school districts of the change in accreditation status of a certification
program.

(2) If, after one year, the executive director determines
that an entity that is "Accredited - Under Review" has not fulfilled
the recommendations of the oversight team, the executive director
shall appoint a person to administer and manage the operations of
the program.

(A) The executive director shall, based upon the type
and severity of the problems of the preparation program, inform the
president of the university, executive director of the education service
center, or superintendent of schools of the powers and duties of the
person assigned to administer and manage the educator certification
program.

(B) The powers and duties of the person appointed
to administer and manage the program may include overseeing
daily programmatic decisions, supervision of staff, budget control
or development, and curriculum-related decisions. The person may
disapprove actions proposed by the program administrator or staff.

(3) An entity must achieve acceptable performance, as set
by the Board, on standards required for accreditation no later than
September 1 of the third year after being placed on "Accredited -
Under Review" status. Considering input of the oversight team, the
executive director may at any time, prior to revocation of an entity’s
accreditation, request that the Board limit the entity to only preparing
candidates for certification in specified fields and collaborate with
another entity to fully manage the program.

§229.4. Reporting Requirements.

(a) Each entity must file an annual performance report of
its educator preparation program with the Board no later than June
1 following each academic year. The performance report complies

with statutory requirements and provides data for a comprehensive
analysis of the preparation program.

(b) The annual performance report includes the level of
attainment on the six performance indicators required by statute.
These indicators do not affect accreditation status unless adopted by
the Board as performance measures.

(c) Performance indicators are reported by annual cohort
groups and are disaggregated by gender and ethnicity (male, female,
African American, Hispanic, white, and other). Performance indica-
tors include:

(1) the number of persons who apply: the number of
persons who declare an intent, pursuant to each entity’s policies and
procedures, to the educator preparation program their desire to be an
educator;

(2) the number of persons admitted: the number of
persons who meet all minimum admission criteria of the preparation
program and those criteria established by the Board during an
academic year;

(3) the number of persons retained: the number of persons
who were admitted to and enrolled in the preparation program any
time during an academic year;

(4) the number of persons completing the program: the
number of persons who have completed all program requirements and
passed appropriate examinations;

(5) the number of persons employed in the profession
after completing the program: the number of persons employed in a
public school in Texas within two years of receiving the certificate,
who may or may not be assigned in the area in which they were
certified; and

(6) the number of persons retained in the profession: the
number of persons employed in the profession two years after initial
employment and five years after initial employment. A person may
be assigned in any role requiring a certificate in a Texas public school
(both teaching and non-teaching roles).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903532
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469–3001

♦ ♦ ♦
Chapter 230. Professional Educator Preparation
and Certification

Subchapter G. Program Requirements for Prepa-
ration of School Personnel for Initial Certificates
and Endorsements
19 TAC §230.199

The State Board for Educator Certification (SBEC) proposes an
amendment to §230.199(d)(4), concerning Endorsements. The
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proposed amendment will align requirements for the endorse-
ment with the standards for driver education teachers specified
in 19 TAC Chapter 75, Subchapter AA, §75.1002 (relating to the
Commissioner’s Rules Concerning Driver Education Teachers).

The TEC (§29.902(a)) authorizes the Texas Education Agency
(TEA) to regulate driver education programs in the public
schools and (b) authorizes TEA to develop standards for
certifying public school driver education instructors, but the
language does not explicitly grant TEA authority to actually
issue the certificate.

After discussions with TEA staff, it was agreed that SBEC
should continue to be responsible for issuing the certificate
to driver education teachers. This decision was based on
concerns about the need to conduct duplicative disciplinary
proceedings if TEA issued the certificate - SBEC would be
required to take action against an educator’s math certificate(s)
and TEA would be required to proceed to revoke the same
educator’s driver education certificate.

The proposed amendment adopts by the standards for driver
education teachers specified in 19 TAC Chapter 75, Subchap-
ter AA, §75.1002 (relating to Commissioner’s Rules Concerning
Driver Education Teachers). Adopting by reference the Com-
missioner’s certification standards will allow individuals to seek
employment in either a public or licensed private school after
certification is obtained. Currently, individuals without the nine-
semester hour certification must return for additional university
training before they can teach in a licensed private school.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rule is in effect there will be fiscal implications
for state or local government as a result of enforcing or
administering the rule. Teachers seeking the driver education
endorsement will realize an additional cost for tuition due to the
increase from six to nine semester hours of coursework.

Ms. Tackett also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as
a result of enforcing the rule will be aligned requirements for
the endorsement with the standards for driver education teach-
ers. There will be no effect on small businesses. There may
be economic costs to persons who are required to comply with
the rule as proposed.

Comments on the proposed rule may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendment is proposed under Texas Education Code
(TEC), §§21.041(b)(2) and (4) and 21.044 which require the
Board to propose rules that specify the classes of certificates
and the requirements for issuance and renewal of certificates;
§29.902 which requires the Board to issue a certificate to
professional and paraprofessional personnel who conduct driver
training programs in the public schools.

No other statutes, articles or codes are affected by the proposed
rule.

§230.199. Endorsements.

(a)-(c) (No change.)

(d) Program requirements for endorsements in special service
areas.

(1)-(3) (No change.)

(4) Driver education. An endorsement will be issued
upon evidence of completion of requirements specified in 19 TAC
Chapter 75, Subchapter AA, Commissioner’s Rules Concerning
Driver Education, §75.1002, Driver Education Teachers.

[(A) Certificate requirement. The driver education
endorsement may be added to valid teacher certificates, special
education certificates, or vocational education certificates that require
a college degree.]

[(B) Professional development. The professional de-
velopment sequence for the driver education endorsement shall con-
sist of six semester hours that may include, but need not be limited
to:]

[ (i) driver and pedestrian attitudes, capabilities, and
responsibilities;]

[ (ii) automobile operation and maintenance;]

[ (ii i) defensive driving procedures;]

[ (iv) state motor vehicle laws and city ordinances;]

[ (v) street and highway characteristics; and]

[ (vi) supervised student teaching in developing
driving skills in nondrivers.]

[(C) Additional requirements. Additional certification
requirements shall include:]

[ (i) valid Texas driver’ s license; and]

[ (ii) driving record for the three-year period imme-
diately preceding] application that meets the evaluation standards es-
tablished for Texas school bus drivers.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903533
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469–3001

♦ ♦ ♦
Subchapter M. Certification of Educators In Gen-
eral
19 TAC §230.412

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the State Board for Educator Certification or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The State Board for Educator Certification proposes the repeal
of §230.412, concerning Classes of Certificates. On September
1, 1999, the Board will implement the Standard Certificate which
must be renewed every five years, and cease issuing lifetime
certificates. The repeal is necessary because the existing rule
will conflict with the new requirements.
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The proposed repeal to Chapter 230, Subchapter M, §230.412
is being deleted because this current listing of classes of
certificates conflicts with those scheduled for implementation
on September 1, 1999, under 19 TAC Chapter 232, Subchapter
M.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the repeal is in effect there may be fiscal implications as a
result of enforcing the rule as proposed. Proper implementation
will require staff and technology resources at SBEC. Districts
and other providers would incur similar costs. Educators may
have to pay some or all of the costs associated with continuing
professional education requirements.

Ms. Tackett also has determined that for each year of the first
five years the repeal is in effect the public benefit anticipated
as a result of enforcing the rule will be the deletion of obsolete
language. There may be economic costs to persons who are
required to comply with the rule as proposed.

Comments on the proposed rule may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The repeal is proposed under Texas Education Code (TEC)
§21.041(b)(9) which requires the Board to provide for contin-
uing education requirements and §21.041(b)(4) which requires
the Board to specify the requirements for the renewal of a certifi-
cate. TEC §21.054(a) requires the SBEC to establish a process
for identifying courses and programs that fulfill continuing edu-
cation requirements.

No other statutes, articles or codes are affected by the proposed
repeal.

§230.412. Classes of Certificates.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903534
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469–3001

♦ ♦ ♦
Subchapter N. Certificate Issuance Procedures
19 TAC §§230.431, 230.433, 230.434, 230.437

The State Board for Educator Certification (SBEC) proposes
amendments to §§230.431, 230.433, 230.434 and 230.437,
concerning Procedures in General, Duplicate Certificates, Ef-
fective Dates of Certificates and Permit Issuance and Issuance
of Certificates Based on Examinations. The SBEC also pro-
poses the repeal of §230.438, concerning General Provisions.
On September 1, 1999, the Board will implement the Standard
Certificate which must be renewed every five years, and cease
issuing lifetime certificates.

Section 230.431(a)(1), which requires that the level and specific
areas for which the individual is certified be shown on an
individual’s certificate, is being deleted. A new certificate is

currently being designed to reflect the professional nature of
the credential and will show the class of certificate that has
been issued (classroom teacher, counselor, principal, etc.).
A separate document will detail the grade levels and subject
areas for classroom teachers, and will be amended each time
a teacher adds a new grade level or subject area. Upon
voluntarily entering the renewal process, educators holding
lifetime certificates will receive the new certificate free of
charge. Section 230.433 adds the word "Certification". Section
230.434(3) is also updated to include the word "certification".
Section 230.437 is updated to reflect the new classes of
certificates. Section 230.438 is deleted because it is no longer
applicable.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications
as a result of enforcing or administering the rules. Proper
implementation of the above procedures would require staff and
technology resources at SBEC. Districts and other providers
would incur similar costs. Educators may have to pay some
or all of the costs associated with continuing professional
education requirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be current and updated
regulations. There will be no effect on small businesses. There
may be economic costs to persons who are required to comply
with the rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under the Texas Education
Code (TEC), §21.041(b)(4) and (c), and §21.048 which require
the State Board for Educator Certification to propose rules that
specify the standards, assessments, and fees required for the
issuance of an educator certificate. Texas Education Code
(TEC) §21.041(b)(9) requires the Board to provide for continuing
education requirements and §21.041(b)(4) requires the Board
to specify the requirements for the renewal of a certificate.
TEC §21.054(a) requires the SBEC to establish a process for
identifying courses and programs that fulfill continuing education
requirements.

No other statutes, articles or codes are affected by the proposed
amendments.

§230.431. Procedures in General.

(a) The State Board of Educator Certification (SBEC), in
compliance with board rules, shall issue appropriate certificates to
qualified individuals who meet all requirements.

(1) The certificate shall identify the name of the holder,
the class of the certificate[,and the level and specific areas for which
the individual is certified], and bear the signature of the SBEC chair
and executive director.

(2) A certificate that is issued shall be transmitted to the
applicant as expeditiously as possible.

(b) Permanent records of all certificates, permits, and sup-
porting documentation shall be maintained by the SBEC.

§230.433. Duplicate Certificates.
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A duplicate certificate shall be issued when the State Board for Ed-
ucator Certification receives an appropriately completed application
form and fee.

§230.434. Effective Dates of Certificates and Permit Issuance.

(a) The issuance dates of certificates.

(1) The issuance date of a certificate evaluated by the
State Board for Educator Certification (SBEC) shall be the date the
applicant signed the application. The date of issuance shall not
precede the date all certification requirements are completed.

(2) The issuance date of a certificate recommended by an
approved professional educator preparation entity shall be the date
the recommending entity verifies that the applicant has satisfied all
certification requirements.

(3) A certificate shall not become effective more than 60
days before the SBEC receives the application, and may not precede
the date all certification, degree and examination requirements are
completed.

(4) A certificate shall be valid for the entire month in
which it is issued.

(b) The effective dates of permits.

(1) A permit shall become effective on the date the
superintendent or designee [the authorized representative] signed the
application, provided the SBEC or the appropriate education service
center (ESC) receives the application within 60 days of that date.

(2) If the application is completed and signed by the
applicant and superintendent or designee [authorized representative]
on the date teaching duties begin, it may be kept in the school
district’s files until all materials for submission are acquired. A permit
held by a district shall not become effective more than 60 days before
the SBEC or the appropriate ESC receives the application.

(3) The district shall be notified regarding eligibility
for the permit. Coverage will not be provided to districts for
the employment of individuals who are ineligible for the permit
requested.

(c) The authority to alter dating procedures. A certificate or
permit may become effective more than 60 days before the SBEC or
the appropriate ESC receives an application if the appropriate official
assumes responsibility for the delay or documents it in writing.

§230.437. Issuance of Certificates Based on Examination.

(a) General provisions. A teacher who holds a valid class-
room teaching certificate and a bachelor’s degree may qualify for an
additional teaching field or certification to teach at another level by
passing the appropriate Examinations for the Certification of Educa-
tors in Texas (ExCET) for that subject. The rule shall not be used to
qualify a classroom teacher [an individual] for:

(1) initial certification;

(2) vocational certification based on skill and experience;

(3) another classof certificate, as listed in 19 TAC Chapter
232, Subchapter M, of this title (relating to Types and Classes of
Certificates); [professional service certification; or]

(4) certification for which no ExCET requirement has
been developed.

(b)-(g) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903535
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469–3001

♦ ♦ ♦
19 TAC §230.438

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the State Board for Educator Certification or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Texas Education Code
(TEC), §21.041(b)(4) and (c), and §21.048 which require the
State Board for Educator Certification to propose rules that
specify the standards, assessments, and fees required for the
issuance of an educator certificate. Texas Education Code
(TEC) §21.041(b)(9) requires the Board to provide for continuing
education requirements and §21.041(b)(4) requires the Board
to specify the requirements for the renewal of a certificate.
TEC §21.054(a) requires the SBEC to establish a process for
identifying courses and programs that fulfill continuing education
requirements.

No other statutes, articles or codes are affected by the proposed
repeal.

§230.438. General Provisions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903536
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469–3001

♦ ♦ ♦
Subchapter O. Texas Educator Certificates Based
on Certification and College Credentials from
Other States or Territories of the United States
19 TAC §§230.461-230.463

The State Board for Educator Certification (SBEC) proposes
amendments to §§230.461-230.463, concerning General Pro-
visions, Requirements for Texas Certificates Based on Certifi-
cation from Other States or Territories of the United States and
Requests for Evaluation of College Credentials. The proposed
amendments will continue the provision that allows out-of-state
applicants to teach or serve in the Texas public schools for one-
year before completing examination requirements.
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Current rules provide for the issuance of a Texas educator cer-
tificate to a person holding a degree and standard certification
issued by another state. Once SBEC staff completes a review
of the out-of-state credentials, the applicant must then pass
the appropriate certification examinations. A temporary certifi-
cate, valid for one year, may be issued to an individual who
has completed all requirements except the appropriate certifi-
cation examinations. An applicant who holds a standard pro-
fessional service certificate, such as counselor, educational di-
agnostician, or principal, issued by another state may be is-
sued the equivalent Texas certificate in the professional service
area, provided the applicant completed requirements for a basic
classroom teaching certificate.

Many states do not require certification as a classroom teacher
as a prerequisite for certification as an administrator, counselor
or other professional service areas. Individuals holding profes-
sional service certificates issued by states that do not require
the classroom certificate encounter many problems upon com-
ing to Texas. Most of these individuals hold graduate degrees
and have many years of public school experience in their par-
ticular profession.

However, without evidence of a classroom certificate, SBEC is
not able to reciprocate on the out-of-state professional service
certificate. In order to qualify for a Texas certificate, these
individuals must serve on an emergency permit as a classroom
teacher and complete an educator preparation program for
a classroom teaching certificate. Once the individual has
been issued a Texas classroom certificate, SBEC can then
reciprocate on the out-of-state professional service credential.

The amendments will delete the classroom teaching certificate
currently required for all professional service certificates based
on certification from out-of-state. Applicants holding a profes-
sional service certificate issued by another state will be required
to have three years of acceptable public or private school ex-
perience in the specific professional service area. The amend-
ments also delete the provision that allows SBEC to evaluate an
applicant’s credentials for their initial assignment area in Texas
that is outside of their certified area(s). The proposal will put
into rule a policy that has been practiced for many years that
allows SBEC to reciprocate on educator credentials from U.S.
territories.

The proposed amendments also delete the provision in current
rule, §230.463, that allows a school district to request that SBEC
evaluate an applicant’s credentials for an area not listed on
the certificate from outside the state, provided it is part of the
applicant’s initial assignment area in Texas. This provision has
been in effect since April 12, 1980, prior to the availability of
certification by exam. It was provided as a service to school
districts to give another option to requesting college deficiency
plans for their out-of-state teachers serving on permits in other
areas. This option is not widely used. Most out-of-state
applicants choose to add certification based on passing the
appropriate exam rather than completing additional college
coursework from a deficiency plan. The initial assignment
evaluations prepared by SBEC staff require an extensive review
of transcripts and are done at no additional charge if combined
with the request for review of out-of-state credentials.

Since at least the late 1970s, applicants holding degrees and
acceptable educator credentials issued by territories of the
United States have been given the same status as certified
applicants from other states. At the current time, this policy

applies to certified applicants from the territories of Guam,
Puerto Rico and the Virgin Islands. The amendments place this
policy into rule and will allow SBEC to continue to reciprocate
on appropriate educator credentials from U.S. territories in the
same manner as those issued by other states.

The SBEC has discussed issues related to the requirement
for a classroom teaching certificate. The discussion has
centered on the knowledge and skills that a counselor should
have to effectively serve students. The SBEC also discussed
the current Counselor ExCET and the fact that it does not
assess knowledge and skills of the teaching and learning
process. Currently, the SBEC is working with an Advisory
Committee for the Counselor Committee that is discussing the
issue of whether a beginning counselor in Texas should be
required to have a teaching certificate and teaching experience.
Recommendations developed by the Advisory Committee for
the Counselor Certificate will be considered by the Board and
will drive the development of a new counselor assessment.
However, based on the Board’s discussion, staff has revised
Subchapter O to delete the classroom teaching certificate
requirement for all professional service certificates based on
certification from other states. Applicants holding a professional
service certificate from outside the state will be required to
have three years of experience in the specific professional
service area in accredited public or private schools. Once the
recommendations from the Advisory Committee are presented,
the Board will modify counselor requirements as necessary.

The amendments provide more opportunities for out-of-state
educators to become fully certified in Texas and will increase
the number of educators available to school district, without
comprising quality. In a time when the State of Texas is facing a
serious shortage of individuals in education, SBEC believes this
is a step towards increasing the number of qualified educators
available for all school districts in Texas.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications
as a result of enforcing or administering the rules. The
cost to complete a Texas educator preparation program will
be eliminated for applicants seeking Texas certification in
professional service areas based on credentials from other
states.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be allowing more opportunities
for out-of-state educators to becomes fully certified in Texas.
There will be no effect on small businesses. There may be
economic costs to persons who are required to comply with the
rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under the Texas Education
Code (TEC), §21.041(b)(5) and §21.052 which require the State
Board for Educator Certification to propose rules that provide
for the issuance of an educator certificate to a person holding
a similar certificate issued by another state.

No other statutes, articles or codes are affected by the proposed
amendments.
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§230.461. General Provisions.
(a) A Texas educator certificate may[,based on college cre-

dentials and standard certification issued by another state department
of education,] be issued to an individual who holds a college degree
and an appropriate certificate or credential issued by the authorized
licensing agency in another state or territory of the United States and
who meets appropriate requirements specified in §230.413 of this title
(relating to General Requirements) and elsewhere in this subchapter.

(b) The degree held by an applicant from another state or
territory of the United States must be issued by an institution of
higher education that at the time was accredited or otherwise approved
by a state department of education, a recognized governmental
organization, or a recognized regional accrediting organization.

(c) [(b)] The [degree and] certificate or other credential
issued by the authorized licensing agency in [f rom] another state
or territory of the United States [presented by an applicant for
Texas certification must be considered standard by the issuing state
department of education and] may not be a temporary permit,
[a substandard certificate, or] a credential issued by a city or
school district,or a certificate for which academic or other program
deficiencies are indicated. [In this subchapter, the phrase "standard
certificate" means certification issued by another state department
of education for which no academic deficiencies are indicated.]
Specific examination or renewal requirements shall not be considered
academic deficiencies.

(d) [(c)] A statement, approval letter, or certification entitle-
ment card issued by the authorized licensing agency in another state
or territory of the United States [department of education] specify-
ing eligibility for full certification upon employment or completion
of specified examination requirements shall have the same standing
as a [standard] certificate.

(e) [(d)] The certificate and areas of certification [from]
issued by the authorized licensing agency in another state or territory
of the United States [presented by an applicant for Texas certification]
must be equivalent to a [credential] certificate and certification areas
approved by the State Board for Educator Certification. The board
shall identify the certification areas for which the applicant qualifies
in Texas.

§230.462. Requirements for Texas Certificates Based on Certifica-
tion from Other States or Territories of the United States.

(a) An applicant for a Texas certificate based on [certification
and college credentials from another state] a certificate issued in
accordance with §230.461 of this title (relating to General Provisions)
must pass the appropriate examination requirements specified in
§230.5 of this title (relating to Educator Assessment).

(b) If all certification requirements are met except the appro-
priate examination requirements, the applicant may request issuance
of a [temporary] one-year certificate[,valid for 12 months,] in one or
more certification areas authorized on the out-of-state certificate.

(1) An applicant who holds a [standard out-of-state]
special subject certificate issued in accordance with §230.461 of this
title (relating to General Provisions) may be issued the equivalent
Texas certificate in that special subject area.

(2) An applicant who holds a [standard out-of-state]
professional service certificate issued in accordance with §230.461
of this subchapter may be issued the equivalent Texas certificate in
that professional service area. [The preparation program upon which
the out-of-state professional service certificate is based must require
the individual to have completed requirements for a basic classroom
teaching certificate]. The applicant must verify three creditable years

of public or private school experience, as defined in Subchapter Y of
this chapter (relating to Definitions), in the professional service area.

(c) [A temporary certificate authorized under this subchap-
ter may be converted to the appropriate certificate class after all re-
quirements, including examination requirements, have been satisfied.]
After satisfying all requirements, including the examination require-
ments, the applicant is eligible to receive the Standard Certificate
issued under Chapter 232, Subchapter M of this title (relating to the
Types and Classes of Certificates Issued).

(d) An applicant issued a [temporary] one-year certificate
under this section who does not complete the appropriate [portions of
the Examination for the Certification of Educators in Texas (ExCET)]
examination requirements [or] to establish eligibility for a [provisional
or professional certificate] Standard Certificate during the validity of
the [temporary] one-year certificate, is not eligible for any type of
certificate or permit authorizing employment for the same certified
level or areas until he or she has satisfied the appropriate examination
requirements.

(e) An employing superintendent may apply for [continued
employment eligibility for a teacher on] a nonrenewable permit [if
the] for a teacher who does not pass the professional development
portion of the Examination for the Certification of Educators in
Texas (ExCET) but does pass the appropriate content specialization
portions of the exam during the validity of the [temporary] one-year
certificate. The nonrenewable permit shall be valid for no more than
12 months from the date the individual first attempts the professional
development portion of the ExCET.

(f) An applicant shall not be required to complete the content
specialization portion of the ExCET in a certification area for which
he or she does not seek [continued Texas] standard certification.

(g) An applicant issued a [temporary] one-year certificate
under this section who, during or subsequent to the validity of the
certificate, establishes eligibility for a [provisional or professional
certificate] Standard Certificate may apply for:

(1) [request] a new [temporary] one-year certificate in
another certification area based on an acceptable [a] certificate from
another state or territory of the United States; or

(2) [reapply for another temporary] a second one-year
certificate in an area previously authorized on a [temporary] one-year
certificate, provided the applicant was not assigned to the area [or] and
has not attempted the appropriate [ExCET] examination requirements
for that area.

§230.463. Requests for Evaluation of College Credentials.

[(a) At the request of an employing local school district,
the State Board for Educator Certification (SBEC) will evaluate
an applicant’s credentials for an area that is not identified on the
certificate from another state, provided it is the applicant’s initial
assignment area in a Texas public school. The SBEC will issue
the Texas certificate when the applicant completes the deficiencies
outlined and passes the appropriate Examination for the Certification
of Educators in Texas (ExCET).]

(a) [(b)] Requests to evaluate an applicant’s credentials for
areas of certification that are not identified on the [out-of-state]
certificate issued in accordance with §230.461 of this title (relating to
General Provisions) [or are not initial assignment areas in a Texas
public school] must be directed to [acollege or university with]
an approved Texas educator preparation program [for the certificate
sought.] The appropriate Texas certificate will be issued upon
recommendation by the [institution] program.

PROPOSED RULES June 25, 1999 24 TexReg 4679



(b) [(c)] An individual who does not hold a [standard
]certificate issued [by another state department of education] in
accordance with §230.461 of this title (relating to General Provisions)
must have his or her credentials evaluated through an [a college or
university] approved [for professional] Texas educator preparation
program and be recommended by the [institution] program for
certification.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903537
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
Subchapter P. Requirements for Standard
[Provisional] Certificates and Specialized Assign-
ments or Programs
19 TAC §§230.481-230.484

The State Board for Educator Certification proposes amend-
ments to §§230.481-230.484 concerning General Provisions,
Specific Requirements for Standard Certificates and Endorse-
ments, Specific Requirements for Standard Vocational Certifi-
cates Based on Experience and Preparation in Skill Areas and
Eligibility Requirements for Specialized Assignments or Pro-
grams. On September 1, 1999, the Board will implement the
Standard Certificate which must be renewed every five years,
and cease issuing lifetime certificates.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications as
a result of enforcing or administering the rules. Proper imple-
mentation of the above procedures would require staff and tech-
nology resources at SBEC. Districts and other providers would
incur similar costs. Educators may have to pay some or all of
the costs associated with continuing professional education re-
quirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcing the rules will be conforming all current refer-
ences to the existing Provisional Certificate to the new Standard
Certificate. There will be no effect on small businesses. There
may be economic costs to persons who are required to comply
with the rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under Texas Education Code
(TEC) §21.041(b)(9) which requires the Board to provide for
continuing education requirements and §21.041(b)(4) which
requires the Board to specify the requirements for the renewal
of a certificate. TEC §21.054(a) requires the SBEC to establish

a process for identifying courses and programs that fulfill
continuing education requirements.

No other statutes, articles or codes are affected by the proposed
amendments.

§230.481. General Provisions.
(a) Standard classroom [Provisional] teacher certificates, in-

cluding [provisional] special education certificates, [provisional] vo-
cational certificates, and endorsement areas, based on completion of
an approved educator preparation [teacher education] program shall
require:

(1) at least a bachelor’s degree and, for certain vocational
certificates, preparation and experience in a skill area as specified;

(2) recommendation by an approved educator preparation
program [teacher education institution]; and

(3) submission of a passing score on a comprehensive
examination prescribed by the State Board for Educator Certification
(SBEC) under §230.5 of this title (relating to Educator Assessment).

(b) Standard [Provisional] vocational certificates based on
experience and preparation in a skill area shall require:

(1) preparation and experience in a skill area and, for
certain vocational certificates, completion of a bachelor’s degree;

(2) recommendation by an educator preparation program
[a teacher education institution] approved to offer professional
development courses required for vocational certification; and

(3) satisfactory performance on the test prescribed by the
SBEC under §230.5 of this title.

§230.482. Specific Requirements for Standard [Provisional] Certifi-
cates and Endorsements.

(a) The following certificates require completion of an ap-
proved educator preparation [teacher education] program offered un-
der Subchapter G of this chapter (relating to Program Requirements
for Preparation of School Personnel for Initial Certificates and En-
dorsements):

(1) standard classroom [provisional] teacher certificate–
elementary;

(2) standard classroom [provisional] teacher certificate–
secondary;

(3) standard classroom [provisional] teacher certificate–all
level;

(4) standard [provisional] special education certificates;

(5) standard [provisional] agricultural science and stan-
dard [provisional] horticultural science certificates; and

(6) standard [provisional] home economics certificate.

(b) The standard [provisional] marketing education certificate
requires one of the following:

(1) completion of an approved program offered under
§230.198 of this title (relating to Vocational Marketing Education
Certificates); or

(2) completion of requirements in §230.483(b) of this
title (relating to Specific Requirements for Standard [Provisional]
Vocational Certificates Based on Experience and Preparation in Skill
Areas).

(c) All endorsements require completion of an approved pro-
gram offered under §230.199 of this title (relating to Endorsements)
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or completion of requirements under provisions of §230.437 of this
title (relating to Issuance of Certificates Based on Examination).

§230.483. Specific Requirements for Standard [Provisional] Voca-
tional Certificates Based on Experience and Preparation in Skill Ar-
eas.

(a) [Provisional] Standard health science technology certifi-
cate.

(1) The [provisional] standard health science technology
certificate shall be based on preparation and experience in the skill
area and qualify the teacher to teach preemployment laboratory and
cooperative training classes.

(2) (No change.)

(3) The [provisional] standard health science technology
certificate shall require a professional development sequence that
includes the following:

(A)-(G) (No change.)

(b) [Provisional] Standard marketing education certificate.

(1) The [provisional] standard marketing education cer-
tificate may be based on the program requirements specified in Sub-
chapter G of this title (relating to Program Requirements for Prepa-
ration of School Personnel for Initial Certificates and Endorsements)
or preparation and experience in the skill area.

(2) (No change.)

(3) The [provisional] standard marketing education cer-
tificate shall establish eligibility to teach cooperative training, coordi-
nated vocational-academic education, preemployment laboratory, and
vocational education for the handicapped in marketing and distribu-
tive education.

(c) [Provisional] Standard office education certificate.

(1) Certificates issued. The [provisional] standard office
education certificate shall be based on preparation and experience in
the skill area and professional development. The certificate shall be
required to teach office education courses taught by the cooperative
or preemployment laboratory method of instruction.

(2) Academic specialization. The [provisional] standard
office education certificate shall require the following:

(A)-(C) (No change.)

(3) (No change.)

(d) [Provisional] Standard occupational orientation certifi-
cate.

(1) General provisions. The [provisional] standard oc-
cupational orientation certificate shall be based on preparation and
experience in occupational fields for which vocational education is
offered and professional development.

(2) Academic specialization. The [provisional] standard
occupational orientation certificate shall require that an individual:

(A)-(D) (No change.)

(3) (No change.)

(e) Provisional trades and industry certificates. A
[provisional] standard trades and industry certificate shall be based
on preparation and experience in the skill areas to be taught and
completion of specified professional development course work.

(1) [Provisional] Standard trades and industry - preem-
ployment laboratory certificate.

(A)-(B) (No change.)

(2) [Provisional] Standard trades and industry - coopera-
tive training certificate.

(A)-(B) (No change.)

(f) (No change.)

§230.484. Eligibility Requirements for Specialized Assignments or
Programs.

(a)-(c) (No change.)

(d) Requirements for eligibility to teach in specialized as-
signments or programs shall be as follows.

(1) (No change.)

(2) Agricultural science and technology.

(A) Horticulture. Eligibility to teach horticulture shall
require a valid [provisional] standard certificate for horticultural sci-
ences. No additional course or workshop shall be required for assign-
ment to preemployment laboratory education (PELE) or vocational
education for the handicapped programs (VEH) in horticulture.

(B)-(D) (No change.)

(3) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903538
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
Subchapter U. Assignment of Public School Per-
sonnel
19 TAC §230.601

The State Board for Educator Certification proposes an amend-
ment to §230.601, concerning Assignment of Public School
Personnel. The amendment Deletes Assignment Criteria for
Administrators Other than Assistant Principals, Principals, and
Superintendent. The proposed amendment will delete criteria
for assignment to administrative positions other than principal,
assistant principal, and superintendent.

Current rules set criteria for all school district assignments of
public school personnel including administrative positions such
as administrative officer, instructional officer, supervisor, visiting
teacher, and superintendent. Each school district must follow
the current assignment table in employing all administrators.

The proposed amendment will delete assignment criteria for Ad-
ministrative Officer I-VIII, Instructional Officer I-VIII, Supervisor,
Vocational, Administrator, Vocational Director, Vocational Su-
pervisor, Visiting Teacher, Special Education Director and Spe-
cial Education Supervisor. Each school district will be respon-
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sible for establishing requirements for administrative positions
other than superintendent, principal, and assistant principal.

With the different employment needs and resources at all of
the different school districts in Texas, this amendment will give
flexibility to each school district to determine the requirements
of employment for administrators other than principal, assistant
principal, and superintendent. It is important to note that
SBEC will continue establishing strict assignment criteria for the
principal, assistant principal, and superintendent.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rule is in effect there will be no fiscal implications as
a result of enforcing or administering the rule.

Ms. Tackett also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be flexibility to each school district
to determine the requirements of employment for administrators.
There will be no effect on small businesses. There are no
anticipated economic costs to persons who are required to
comply with the rule as proposed.

Comments on the proposed rule may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under the Texas Education
Code (TEC), §21.041(b)(2) which requires the State Board for
Educator Certification to propose rules that specify the classes
of certificates to be offered.

No other statutes, articles. Or codes are affected by the
proposed amendment.

§230.601. Assignment of Public School Personnel.

(a)-(e) (No change.)

(f) A public school employee must have the appropriate
credentials for his or her current assignment specified in the charts
in this section, unless the appropriate permit has been issued under
Subchapter Q of this chapter (relating to Permits).
Figure: 19 TAC §230.601(f)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903539
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
Chapter 232. General Requirements Applicable
to All Certificates Issued

Subchapter R. Certificate Renewal and Continu-
ing Professional Education Requirements
The State Board for Educator Certification proposes amend-
ments to §§232.800, 232.810, 230.830, 232.850, 232.860,

232.870, 232.880 and 232.890, concerning Certificate Renewal
and Continuing Professional Education Requirements. The
SBEC also proposes the repeal of §232.900, concerning Ef-
fective Date and new §232.900, concerning Pilot Program. On
September 1, 1999, the Board will implement the Standard Cer-
tificate which must be renewed every five years, and cease is-
suing lifetime certificates.

Section 232.800(b) adds language indicating that renewal re-
quirements apply to all individuals holding any class of Standard
Certificate. Section 232.810(c) changes the words, "publish a
report on" to "make available". The amendment to §232.830
removes an obsolete date and updates the rule. Section
232.850(a) changes restrictive language from "must" to "should"
concerning the number of clock hours of continuing education
to be completed each year. Section 232.860(d), (f), and (g)
deletes restrictive language "each year" for the percentage of
hours that can be accumulated for independent study, present-
ing a CPE activity, mentoring, or serving as a principal assessor.
The limitation is applied to the full five-year renewal period. Sec-
tion 232.870(a)(7) adds language to provide a means to desig-
nate professional associations as approved providers. Section
232.870(c)(4) deletes the requirement for providers to maintain
documents. Section 232.880(c) changes language to allow the
executive director to review the documentation required for re-
newal. The amendment to §232.890 removes an obsolete date.
Section 232.900: adds a new section authorizing the executive
director to approve school districts as pilot sites for alternative
approaches to deliver required continuing education activities.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications
as a result of enforcing or administering the rules. Proper
implementation of the above procedures would require staff and
technology resources at SBEC. Districts and other providers
would incur similar costs. Educators may have to pay some
or all of the costs associated with continuing professional
education requirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be implementation of the
Standard Certificate which must be renewed every five years
and the ceasing of issuance of lifetime certificates. There will
be no effect on small businesses. There may be anticipated
economic costs to persons who are required to comply with the
rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.
19 TAC §§232.800, 232.810, 232.830, 232.850, 232.860,
232.870, 232.880, 232.890

The amendments are proposed under the Texas Education
Code (TEC), §21.041(b)(4) and (9) which requires the State
Board for Educator Certification to specify requirements for the
renewal of an educator certificate, and TEC §21.045 which re-
quires the Board to identify courses and programs that fulfill
educators’ continuing education requirements. The Texas Ed-
ucation Code (TEC) §21.041(b)(9) requires the Board to pro-
vide for continuing education requirements and §21.041(b)(4)
requires the Board to specify the requirements for the renewal
of a certificate. TEC §21.054(a) requires the SBEC to establish
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a process for identifying courses and programs that fulfill con-
tinuing education requirements.

No other statutes, articles or codes are affected by the proposed
amendments.

§232.800. General Provisions.

(a) All educators should model the philosophy of life-
long learning; therefore, participation in professional development
activities is expected of all educators. Activities must focus on the
need of each educator to continually update his or her knowledge
of current content, best practices, research, and technology that is
relevant to his or her individual role as an educator. The State
Board for Educator Certification shall ensure that requirements for
renewal and continuing professional education are flexible to allow
each individual educator to identify the activities he/she will complete
to satisfy the Board’s requirements.

(b) This chapter provides the minimum requirements neces-
sary to renew any class of certificate issued by the board. [ The
standard certificate must be renewed every five years, subject to the
requirements of this subchapter.]

(c) Each individual who holds a standard certificate(s) is
responsible for renewing the certificate(s) and paying a fee for late
renewal. Failure to receive notice of the renewal requirement or
deadline does not excuse the individual’s obligation to renew or pay
applicable fees.

(d) The board may deny renewal if the educator fails to
comply with the requirements of this subchapter.

(e) The deadlines established for renewal, late renewals, and
fees are established by procedures approved by the board and are
subject to change.

(f) The board shall deny or cancel the renewal of an
educator’s certificate(s) if required by the Texas Education Code
(TEC) §57.491, regarding defaults on guaranteed student loans.

(g) The board shall deny or cancel the renewal of an
educator’s certificate(s) suspended in accordance with Chapter 232,
Family Code, regarding failure to pay child support.

(h) Reinstatements of Texas lifetime certificates revoked at
any time shall be reissued as standard certificates and subject to the
requirements of this subchapter.

(i) Pursuant to TEC §21.003(a), an educator employed by
a Texas public school district who fails to satisfy each of the
requirements to renew his or her standard certificate(s) by the renewal
date moves to inactive status and is ineligible for employment in a
Texas public school district in a position for which a certificate is
required until all appropriate requirements are satisfied.

§232.810. Voluntary Renewal of Current Texas Educators.

(a) Educators holding a valid Texas lifetime certificate issued
prior to September 1, 1999, may voluntarily comply with the
requirements of this subchapter.

(b) The executive director shall adopt procedures to imple-
ment not later than September 1, 1999, voluntary renewal for current
educators who hold a certificate(s) issued prior to September 1, 1999.
Upon an individual’s notification to the board of the intent to renew,
the board shall issue the appropriate standard certificate(s). An edu-
cator eligible under subsection (a) for voluntary renewal may choose
to renew his or her standard certificate(s) every five years or at any
time may revert to the lifetime certificate.

(c) Not later than November 1 of each year, the executive
director shall [publish a report on] make available the number of
educators voluntarily renewing certificates under this section during
the preceding fiscal year.

§232.830. Requirements for Certificate Renewal.

(a) The [Not later than January 1, 1999, the] executive
director shall develop [submit to the board proposed] procedures to:

(1) notify educators at least one year prior to the expira-
tion of their renewal period;

(2) consider requests for hardship exemptions from con-
tinuing professional education requirements;

(3) confirm compliance with all renewal requirements
pursuant to this subchapter;

(4) notify educators who are not renewed due to noncom-
pliance with this section; and

(5) verify that educators applying for reactivation of
certificate(s) under §232.840(a) of this title (relating to Inactive Status
and Late Renewal) are in compliance with subsection (b)(2)-(6) of
this section.

(b) To be eligible for renewal, an educator must:

(1) satisfy continuing professional education require-
ments, pursuant to §232.850 of this title (relating to Number and
Content of Required Continuing Professional Education Hours);

(2) hold a valid standard certificate that has not been
suspended or revoked by lawful authority;

(3) not be a defendant in a formal disciplinary action,
which commences when notice of the filing of a petition is mailed
by the board pursuant to Chapters 137 and 157 of this title (relating
to Professional Educator Preparation and Certification and Hearings
and Appeals);

(4) successfully resolve any criminal history, as defined
by §230.414 of this title (relating to Criminal Background);

(5) not be in default on a guaranteed student loan, unless
repayment arrangements have been made, pursuant to the Texas
Education Code, §57.491;

(6) not be in arrears of child support, pursuant to the
Family Code, Chapter 232; and

(7) pay the renewal fee, pursuant to §232.890 of this title
(relating to Fees Payable Upon Certificate Renewal or Reactivation),
which shall be a single fee regardless of the number of certificates
being renewed.

(c) The executive director shall renew the certificate(s) of an
educator who meets all requirements of this subchapter.

(d) The board shall stay the renewal of an educator’s cer-
tificate(s) who fails to comply with subsection (b)(3) of this sec-
tion, pending resolution of the disciplinary action. A certificate that
is not suspended or revoked as a result of disciplinary action shall
be renewed provided that all other requirements have been satisfied.
Payment of a late fee shall not be required if resolution of any dis-
ciplinary action caused the renewal to occur after the renewal period
had expired, except in cases involving subsection (b)(5)-(6) of this
section.

§232.850. Number and Content of Required Continuing Professional
Education Hours.
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(a) Standard certificate. At least 150 clock hours of contin-
uing professional education (CPE) must be completed during each
five-year renewal period. Educators [must] should complete a min-
imum of 20 clock hours of CPE each year of the renewal period.
An educator renewing multiple certificates [must] should complete
a minimum of five CPE clock hours each year in the content area
knowledge and skills for each certificate being renewed.

(b) One semester credit hour earned at an accredited institu-
tion of higher education is equivalent to 15 CPE clock hours.

(c) At least 80% of the CPE activities should [must] be
directly related to the certificate(s) being renewed and focus on
the standards required for the initial issuance of the certificate(s),
including [several of the following listed in paragraphs (1)-(12) of
this subsection]:

(1) content area knowledge and skills;

(2) professional ethics and standards of conduct;

(3) professional development, which should encompass
topics such as the following:

(A) [(3)] district and campus priorities and objectives;

(B) [(4)] child development, including research on
how children learn;

(C) [(5)] discipline management;

(D) [(6)] applicable federal and state laws;

(E) [(7)] diversity and special needs of student popu-
lations;

(F) [(8)] increasing and maintaining parental involve-
ment;

(G) [(9)] integration of technology into educational
practices;

(H) [(10)] ensuring that students read on or above
grade level;

(I) [(11)] diagnosing and removing obstacles to stu-
dent achievement; and

(J) [(12)] instructional techniques.

(d) Educators are encouraged to identify CPE activities based
on results of the annual appraisal required under TEC, Chapter 21,
Subchapter H.

§232.860. Types of Acceptable Continuing Professional Education
(CPE) Activities.

(a) Participation in institutes, workshops, seminars, confer-
ences, in-service or staff development activities given by an approved
provider or sponsor, pursuant to §232.870 of this title (relating to
Approval of Continuing Professional Education Provider or Spon-
sor), which are related to or enhance the professional knowledge and
skills of the educator [are acceptable CPE activities].

(b) Completion of undergraduate courses in the content area
knowledge and skills related to the certificate(s) being renewed,
[post]-graduate courses, or training programs which are taken through
an accredited institution of higher education [are acceptable CPE
activities].

(c) Participation in interactive distance learning, video con-
ferencing, or on-line activities or conferences [are acceptable CPE
activities].

(d) Independent study, not to exceed 20% of the required
clock hours [each year], which may include self-study of relevant
professional materials (books, journals, periodicals, video and audio
tapes, computer software, and on-line information) or authoring a
published work [are acceptable CPE activities].

(e) Development of curriculum or CPE training materials [is
an acceptable CPE activity].

(f) Teaching or presenting a CPE activity described in sub-
section (a) or (b) of this section, not to exceed 10% of the required
clock hours [each year is an acceptable CPE activity].

(g) Providing professional guidance as a mentor educator, not
to exceed 30% of the required clock hours [each year is an acceptable
CPE activity].

(h) Serving as an assessor under Chapter 241, §241.35 of this
title (relating to the Principal Certificate), not to exceed 10% of the
required clock hours.

§232.870. Approval of Continuing Professional Education Provider
or Sponsor.

(a) The following may provide and/or sponsor continuing
professional education activities and must comply with the provisions
of this section:

(1) State Board for Educator Certification;

(2) Texas Education Agency;

(3) accredited institutions of higher education;

(4) regional education service centers;

(5) Texas public school districts - to be creditable toward
CPE requirements, school district in-service and/or staff development
activities must be developed, approved, and conducted in accordance
with Texas Education Code, Chapter 21, §21.451;

(6) private schools, as defined by Chapter 230, Subchapter
Y, §230.801 of this title (relating to Definitions); [and]

(7) professional membership associations that have of-
fered professional development in Texas for at least five years and
have tax-exempt status under 26 United States Code §501(C)(3)-
(C)(6), or a state association affiliated with a national association
with tax-exempt status; and

(8) [(7)] entities approved under subsection (b) of this
section.

(b) The [Not later than January 1, 1999, the] executive
director shall develop [adopt] procedures to approve as providers
and/or sponsors [national or statewide associations, boards, or
organizations representing members of the education profession as
well as] any other person, agency, or entity seeking to offer continuing
professional education activities pursuant to the requirements of this
subchapter.

(c) The procedures adopted by the executive director must
require all providers or sponsors to:

(1) notify the executive director of the intent to offer CPE
activities;

(2) affirm compliance with all applicable statutes and
rules;

(3) prohibit discrimination in the provision of CPE activ-
ities to any certified educator;
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(4) document [maintain for three years documentation]
that each CPE activity:

(A) complies with applicable board rules;

(B) contributes to the advancement of professional
knowledge and skills identified by standards adopted by the board
for each certificate;

(C) is developed and presented by persons who are
appropriately knowledgeable in the subject matter of the training
being offered; and

(D) specifies the content under §232.850(d) of this title
(relating to Number and Content of Required Continuing Professional
Education Hours) and number of creditable CPE clock hours [;and]

[(E) lists the educators in attendance for CPE credit.]

(5) on a biennial or more frequent basis conduct a
comprehensive, in-depth self-study to assess the CPE needs and
priorities of educators served by the provider as well as the quality
of the CPE activities offered.

(d) At the conclusion of each activity offered for CPE credit,
the provider or sponsor must provide to each educator in attendance
written documentation listing the content of the activity and the
number of clock hours creditable toward CPE requirements. The
executive director shall establish the content for a [standard] record
of completion that must be utilized by all providers and sponsors.

(e) The executive director’s failure to approve a provider or
sponsor does not entitle that provider or sponsor to a contested-case
hearing before the board or a person designated by the board to
conduct contested-case hearings.

(f) The [Not later than January 1, 1999, the] executive
director shall develop [adopt] procedures to receive and investigate
complaints against a provider or sponsor alleging noncompliance with
this section. If [The procedures shall include a list of available
sanctions if] the investigation determines that the provider or sponsor
is operating in violation of any applicable provision of state law or
rule, the executive director may withdraw the approval granted under
this section to the provider or sponsor.

[(g) Not later than January 1, 1999, the executive director
shall adopt procedures to annually audit compliance with this section
of not more than 10% of the approved providers and sponsors. Any
provider or sponsor found to be in noncompliance shall be subject to
the sanctions developed under subsection (f) of this section].

§232.880. Verification of Renewal Requirements.

(a) Written documentation of completion of all activities
applied toward continuing professional education (CPE) requirements
shall be maintained by each educator.

(b) By the date renewal is required, the educator shall verify
through an affidavit in a manner determined by the executive director
whether he or she is in compliance with renewal requirements,
including CPE. If it is determined that an educator falsified any
information submitted on the affidavit, the educator could be subject
to criminal liability and sanction under §230.414 of this title (relating
to Certificates for Persons with Criminal Background).

(c) The executive director at any time may review [shall
audit] the [required] documentation required for renewal under this
subchapter [of not more than 2.0% of educators renewed from
September 1 - August 31 each year.]

[(d) Not later than January 1, 1999, the executive director
shall submit to the board proposed rules and procedures to administer
this section.]

§232.890. Fees Payable Upon Certificate Renewal or Reactivation.

[Not later than January 1, 1999, the] The executive director shall
submit to the board [proposed rules and approve procedures to assess]
the [following] recommended amount of each fee [fees] listed in
paragraphs (1)-(4) of this section:

(1) renewal fee – payable at the time of renewal to support
the functions of the Board, including renewal, investigations, and
enforcement.

(2) reactivation of inactive certificate – payable upon
application to reactivate.

(3) late renewal fee.

(4) reinstatement following restitution for default on stu-
dent loan or nonpayment of child support.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903540
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
19 TAC §232.900

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the State Board for Educator Certification or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Texas Education Code
(TEC), §21.041(b)(4) and (9) which requires the State Board for
Educator Certification to specify requirements for the renewal
of an educator certificate, and TEC §21.045 which requires the
Board to identify courses and programs that fulfill educators’
continuing education requirements. The Texas Education Code
(TEC) §21.041(b)(9) requires the Board to provide for continuing
education requirements and §21.041(b)(4) requires the Board
to specify the requirements for the renewal of a certificate.
TEC §21.054(a) requires the SBEC to establish a process for
identifying courses and programs that fulfill continuing education
requirements.

No other statues articles or codes are affected by the proposed
repeal.

§232.900. Effective Date.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903541
Pamela B. Tackett
Executive Director
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State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
The new rule is proposed under the Texas Education Code
(TEC), §21.041(b)(4) and (9) which requires the State Board for
Educator Certification to specify requirements for the renewal
of an educator certificate, and TEC §21.045 which requires the
Board to identify courses and programs that fulfill educators’
continuing education requirements. The Texas Education Code
(TEC) §21.041(b)(9) requires the Board to provide for continuing
education requirements and §21.041(b)(4) requires the Board
to specify the requirements for the renewal of a certificate.
TEC §21.054(a) requires the SBEC to establish a process for
identifying courses and programs that fulfill continuing education
requirements.

No other statutes, articles or codes are affected by the proposed
new rule.

§232.900. Pilot Program.

The executive director may approve a school district under §232.870
of this title (relating to Approval of Continuing Professional Educa-
tion Provider or Sponsor) to develop alternative approaches that allow
educators to satisfy the continuing professional development require-
ments of this subchapter.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903542
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
Chapter 241. Principal Certificate
19 TAC §§241.1, 241.5, 241.20, 241.30, 241.35, 241.40

The State Board for Educator Certification proposes amend-
ments to §§241.1, 241.5, 241.20, 241.30, 241.35 and 241.40,
concerning Principal Certificate. On September 1, 1999, the
Board will implement the Standard Certificate which must be re-
newed every five years, and cease issuing lifetime certificates.
The amendments propose the deletion of language in existing
rules that conflict with the new requirements.

Section 241.1 eliminates subsection (d). Section 241.5 elim-
inates subsection (a)(3). Section 241.5(a)(3) is deleted. The
Board does not have statutory authority to conduct criminal his-
tory checks as a condition of admission to an educator prepa-
ration program. Section 241.30(a)-(c) has been rewritten to
clarify that individuals employed as assistant principals or prin-
cipals - whether before or after September 1, 1999 - must com-
plete the assessment process and develop an individual growth
plan. Section 241.35(c) adds language requiring each assess-
ment provider to report to SBEC a list of individuals who have
completed an assessment. Section 241.40(a)-(b) changes the
implementation date for issuance of the Standard Principal Cer-
tificate, based on the last Board meeting. The Standard Mid-

Management Certificate will be issued from September 1, 1999
through August 31, 2000.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications
as a result of enforcing or administering the rules. Proper
implementation of the above procedures would require staff and
technology resources at SBEC. Districts and other providers
would incur similar costs. Educators may have to pay some
or all of the costs associated with continuing professional
education requirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be update rules and
regulations. There will be no effect on small businesses. There
may be anticipated economic costs to persons who are required
to comply with the rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under Texas Education Code
(TEC) §21.041(b)(9) which requires the Board to provide for
continuing education requirements and §21.041(b)(4) which re-
quires the Board to specify the requirements for the renewal of
a certificate. TEC §21.054(a) requires the SBEC to establish
a process for identifying courses and programs that fulfill con-
tinuing education requirements. TEC §21.054(b) requires that
continuing education for principals be based on an individual
assessment at least once every five years and that an individ-
ualized professional growth plan be developed based on the
assessment results.

No other statues, articles or codes are affected by the proposed
amendments.

§241.1. General Provisions.
(a) Due to the critical role the principal plays in campus

effectiveness and student achievement, and consistent with the Texas
Education Code (TEC) §21.046(c), the rules adopted by the State
Board for Educator Certification will ensure that each candidate for
the Principal Certificate is of the highest caliber and possesses the
knowledge and skills necessary for success.

(b) As required by TEC §21.046(b)(1)-(6), the standards
identified in §241.15 of this title (relating to Standards for the Prin-
cipal Certificate) emphasize instructional leadership; administration,
supervision, and communication skills; curriculum and instruction
management; performance evaluation; organization; and fiscal man-
agement.

(c) Each individual serving as a principal or assistant prin-
cipal is expected to actively participate in professional development
activities to continually update his or her knowledge and skills. Cur-
rency in best practices and research as related to both campus lead-
ership and student learning is essential.

[(d) The Principal Certificate shall be the appropriate certifi-
cate for employment as an assistant principal or principal, pursuant
to TEC§21.003(a).]

§241.5. Minimum Requirements for Admission to a Principal Prepa-
ration Program.

(a) Prior to admission to a preparation program leading to
the Principal Certificate, an individual must:
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(1) hold a baccalaureate degree from an accredited insti-
tution of higher education; [and]

(2) demonstrate an acceptable combination of a score on a
nationally-normed assessment and grade point average, as determined
by the preparation program[;and]

[(3) successfully resolve any criminal history, as defined
by §249.23 of this title (relating to Criminal Background).]

(b)-(c) (No change.)

§241.20. Requirements for the Issuance of the [Provisional] Condi-
tional Principal Certificate and the Induction Period.

(a) To be eligible to receive the [Provisional] Conditional
Principal Certificate, the individual must:

(1) successfully complete the assessments required under
Chapter 230, Subchapter A, §230.5 of this title (relating to Educator
Assessment); and

(2) have two years of creditable teaching experience as a
classroom teacher, as defined by Chapter 230, Subchapter Y of this
title (relating to Definitions).

(b) The induction period must occur during employment
as an assistant principal or principal in a Texas public or private
school, as defined by Chapter 230, Subchapter Y of this title. An
individual seeking to enter the induction period more than five
years after the date of issuance of the [Provisional] Conditional
Principal Certificate must be approved by the educator preparation
program that recommended him or her for the certificate. To ensure
that the individual possesses the knowledge and skills identified in
the standards under §241.15 of this title (relating to Standards for
the Principal Certificate), the preparation program may require the
individual to satisfy certain requirements prior to entering and/or
during the induction period.

§241.30. Requirements to Renew the Standard Principal Certificate.
(a) Each individual who holds the Standard Principal or Mid-

Management Certificate, issued on or after September 1, 1999, is
subject to Chapter 232, Subchapter R of this title (relating to Certifi-
cate Renewal and Continuing Professional Education Requirements),
except that 200 hours of continuing professional education must be
completed every five years.

(b) An individual who holds a valid Texas professional
administrator certificate issued prior to September 1, 1999, and who
is employed as a principal or assistant principal:

(1) must complete an [the] assessment [described in]
approved under §241.35 of this title (relating to Assessment Process
Definition and Approval of Individual Assessments) and develop a
professional growth plan as described in subsection (e) no later than
August 31, 2004 and once in each subsequent five year period; and

(2) may voluntarily [voluntary] comply with the require-
ments of [this section] subsection (a) under procedures adopted by the
executive director under Subchapter R, §232.810 of this title (relating
to Voluntary Renewal of Current Texas Educators). The executive di-
rector shall report to the employing school district those individuals
who choose to renew under this subsection.

(c) An individual who holds a valid Texas professional
administrator certificate issued prior to September 1, 1999, and who
is not employed as an assistant principal or principal may voluntarily
comply with the requirements of this section under procedures
adopted by the executive director under Subchapter R, §232.810 of
this title. [To satisfy the requirements of this section, an individual
must complete 200 clock hours of continuing professional education

every five years. The activities must fulfill the professional growth
plan developed under subsection (e).]

(d) Individuals holding the Standard Principal Certificate or
Standard Mid-Management must select an assessment from the list
approved under §241.35 of this title and [must] should participate in
the assessment the first year of employment as a principal or assistant
principal. Follow-up assessments should becompleted in the first year
of each five-year renewal period. The individual seeking to renew is
solely responsible for selecting the assessment used to satisfy the
requirements of this subsection.

(e) Based on the results of the assessment required under
subsection (d) of this section, each individual shall develop a
professional growth plan which [includes components adopted by
the executive director. The plan must be] is directly related to the
standards identified in §241.15 of this title (relating to Standards for
the Principal Certificate), and must allow for the prioritization of
professional growth needs.

(f) Consistent with TEC §21.054(b), the results of the
individual assessment and the professional growth plan shall be
used exclusively for professional growth purposes, and may only be
released with the approval of the individual assessed.

§241.35. Assessment Process Definition and Approval of Individual
Assessments.

(a) The individual assessment process determines primarily
through a series of job-like activities the presence of knowledge
and skills directly related to the standards identified in §241.15 of
this title (relating to Standards for the Principal Certificate). The
assessment process will include a structured self-assessment and may
also include other job-related activities as appropriate. Job-related
activities must also determine the presence of skills related to the
standards identified in §241.15 of this title. The assessment must be
conducted and completed within a 30-day time period.

(b) [Not later than January 1, 1999, the] The executive direc-
tor shall implement procedures to approve the individual assessments
that may be used to satisfy §241.30(d) of this title (relating to Require-
ments to Renew the Standards Principal Certificate). The executive
director shall adopt procedures to receive and investigate complaints
that allege noncompliance with this section, including available sanc-
tions against the assessment provider if the investigation determines
noncompliance has occurred.

(c) Upon completion, the assessment provider must report to
SBEC the individuals who have completed an approved assessment.

(d) [(c)] The following characterize an appropriate assess-
ment and must be included in the approval criteria adopted by the
executive director:

(1) performance is analyzed solely on the presence of
defined skills embedded in the assessment activities;

(2) standards of performance on defined skills are mea-
sured in a consistent manner;

(3) a minimum of two assessors integrate their analyses
of data for the individual being assessed;

(4) assessors are chosen by the assessment provider and
must successfully demonstrate both a strong familiarity with the
principalship and leadership skills and are in no way involved in
evaluation activities or employment decisions affecting the principal
being assessed;
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(5) assessors are trained by the assessment provider and
must successfully demonstrate acceptable performance for the fol-
lowing assessor duties:

(A) assessment process procedures;

(B) analysis of performance of individuals being as-
sessed in job-like activities;

(C) integration of data from job-like and job-related
activities; and

(D) development of detailed feedback related to the
standards identified in §241.15 of this title.

(6) structured feedback provides detailed results for each
of the standards assessed, compares the results with the self-
assessment required under this section, and includes a series of rec-
ommendations identifying specific professional development activi-
ties that should be considered in the development of the professional
growth plan required under §241.30(d) of this title; and

(7) documentation verifies that the assessment process has
been field tested for appropriate content and design.

§241.40. Implementation Dates.

(a) September 1, 1999 – §241.1 of this title (relating to Gen-
eral Provisions); [§241.25(1) of this title (relating to Requirements
for Issuance of the Standard Principal Certificate);] §241.30 of this
title (relating to Requirements to Renew the Standard Principal Cer-
tificate); and §241.35 of this title (relating to Assessment Process
Definition and Approval of Individual Assessments).

(b) September 1, 2000 – §241.5 of this title (relating to
Minimum Requirements for Admission to a Principal Preparation
Program); §241.10 of this title (relating to Preparation Requirements);
and §241.15 of this title (relating to Standards for the Principal
Certificate); §241.25(1) of this title (relating to Requirements for
Issuance of the Standard Principal Certificate).

(c) September 1, 2001 – §241.20 of this title (relating to
Requirements for Issuance of the [Provisional] Conditional Principal
Certificate and the Induction Period.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903543
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
Chapter 242. Superintendent Certificate
19 TAC §§242.5, 242.10, 242.15, 242.20, 242.25, 242.30

The State Board for Educator Certification proposes amend-
ments to §§242.5, 242.10, 242.15, 242.20, 242.25 and 242.30,
concerning Superintendent Certificate. On September 1, 1999,
the Board will implement the Standard Certificate which must
be renewed every five years, and cease issuing lifetime certifi-
cate. The amendments also propose the deletion of language
in existing rules that conflict with the new requirements

Section 242.5(b) changes the word "provisional" to "Conditional"
while subsection (e) is rewritten. Section 242.10 deletes sub-
section (c). Section 242.15 adds the word "Standard" to "Super-
intendent Certificate". Section 242.20 changes the word "can-
didate" to "individual". Section 242.25 clarifies the mentoring
requirements for first-time superintendents. Section 242.30(e)
deletes the requirement that SBEC place a designation of "ex-
emplary" on the certificate or service record of those super-
intendents who voluntarily comply with renewal requirements.
This requirement is not contained in the rules governing teach-
ers and principals. The Board recommends that consistent lan-
guage be used in all three rules regarding placing a designation
on the certificate of those educators that voluntarily comply with
renewal requirements. Both the general Certificate Renewal
rule and the Principal rule require that SBEC report voluntary
compliance of educators, but neither require placement of a
designation on the certificate. The Board recommends that this
language be deleted from the Superintendent rule, with the un-
derstanding that the virtual certificate will be designed to clearly
show when an educator has voluntarily complied with renewal
requirements.

Pamela B. Tackett, Executive Director, State Board for Educator
Certification (SBEC) has determined that for the first five-year
period the rules are in effect there will be fiscal implications
as a result of enforcing or administering the rules. Proper
implementation of the above procedures would require staff and
technology resources at SBEC. Districts and other providers
would incur similar costs. Educators may have to pay some
or all of the costs associated with continuing professional
education requirements.

Ms. Tackett also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated
as a result of enforcing the rules will be current and updated
regulations. There will be no effect on small businesses. There
may be anticipated economic costs to persons who are required
to comply with the rules as proposed.

Comments on the proposed rules may be submitted to:
Stephanie Korcheck, Director of Policy and Planning, State
Board for Educator Certification, 1001 Trinity Street, Austin,
Texas 78701-2603.

The amendments are proposed under Texas Education Code
(TEC) §21.041(b)(9) which requires the Board to provide for
continuing education requirements and §21.041(b)(4) which re-
quires the Board to specify the requirements for the renewal of
a certificate. TEC §21.054(a) requires the SBEC to establish
a process for identifying courses and programs that fulfill con-
tinuing education requirements. TEC §21.054(b) requires that
continuing education for principals be based on an individual
assessment at least once every five years and that an individ-
ualized professional growth plan be developed based on the
assessment results.

No other statutes, articles or codes are affected by the proposed
amendments.

§242.5. Minimum Requirements for Admission to a Superintendent
Preparation Program.

(a) Successful completion of an assessment that is based upon
characteristics of effective educational leaders.

(b) Hold, at a minimum, a [provisional] Conditional Principal
Certificate, issued under Chapter 241 of this title (relating to Principal
Certificate).
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(c) Hold, at a minimum, a Master’s degree from an accredited
institution of higher education.

(d) As determined by the preparation program, an acceptable
combination of scores from a nationally-normed assessment and grade
point average.

(e) Each preparation program must develop and implement
specific criteria and procedures that allow admitted individuals to
substitute experience and/or professional training directly related to
the standards identified in §242.15 of this title (relating to Standards
Required for the Superintendent Certificate) for part of thepreparation
requirements. [Successfully resolve any criminal history, as defined
by §249.23 of this title (relating to Representation of Parties).]

§242.10. Preparation Program Requirements.
(a) The design of the superintendency preparation program

resides with the SBEC-approved educator preparation program(s)and
curricula and coursework shall be based upon the standards in §242.15
of this title (relating to Standards Required for the Superintendent
Certificate).

(b) The superintendency shall include a field-based practicum
whereby candidates must demonstrate proficiency in each of the eight
standards in §242.15 of this title.

[(c) Each preparation program must develop and implement
specific criteria and procedures that allow admitted individuals to
substitute experience and/or professional training directly related to
the standards identified in §242.15 of this title (relating to Standards
Required for theSuperintendent Certificate) for part of thepreparation
requirements.]

§242.15. Standards Required for the Superintendent Certificate.
(a) The knowledge and skills identified in this section must

be used by the Board as the basis for developing the assessment(s)
required to obtain the Standard Superintendent Certificate.

(b)-(i) (No change.)

§242.20. Requirements for the Standard Superintendent Certificate.
(a) The [candidate] i ndividual shall satisfactorily complete an

assessment based on the standards identified in §242.15 of this title
(relating to Standards Required for the Superintendent Certificate).

(b) The [candidate] individual shall successfully complete an
SBEC-approved superintendent preparation program and be recom-
mended for certification by that program.

§242.25. Requirements for the First-Time Superintendent in Texas.
(a) First-time superintendents (including the first time in the

state) shall participate in a one-year mentorship [to] which should
include at least 36 clock hours of professional development directly
related to the standards identified in §242.15 of this title (relating to
Standards Required for the Superintendent Certificate).

(b) During [this] the one-year mentorship, the superintendent
[must] should have contact with his or her mentor at least [twelve
times] once a month. The mentorship program [for first-year
superintendents] must be completed within the first 18 months of
employment in the superintendency in order to maintain the standard
certificate.

(c) Experienced superintendents willing to serve as mentors
must participate in training for the role.

§242.30. Requirements for Continuing Education and the Renewal
of the Standard Superintendent Certificate.

(a) Each individual who holds the Standard Superintendent
Certificate issued on or after September 1, 1999, and who is employed

as a superintendent by a Texas public school district is subject to the
requirements of Chapter 232, Subchapter R of this title (relating to
Certificate Renewal and Continuing Professional Education) except
§232.830(d) of this title (relating to Requirements for Certificate
Renewal).

(b) An individual who holds a valid Texas professional ad-
ministrator certificate issued prior to September 1, 1999, may volun-
tarily comply with the requirements of this section under procedures
adopted by the executive director under §232.810, Subchapter R, of
this title (relating to Voluntary Renewal of Current Texas Educators).

(c) To satisfy the requirements of this section, an individual
must complete 200 clock hours of continuing professional education
every five years directly related to thestandards in §242.15 of this title
(relating to Standards Required for the Superintendent Certificate).

(d) If an individual employed as a superintendent in a Texas
public school does not meet the requirements, the [SBEC] executive
director will notify that superintendent’s board of trustees.

[(e) For superintendents who meet or exceed these require-
ments, an exemplary designation using a format approved by the
executive director shall be placed on the individual’s certificate or
service record.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903544
Pamela B. Tackett
Executive Director
State Board for Educator Certification
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 469-3001

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part V. State Board of Dental Examiners

Chapter 102. Fees
22 TAC §102.1

The State Board of Dental Examiners proposed amendments
to §102.1, concerning fees. The proposed amendments are
to subsections (a)(2) and (b)(2), to raise, by $1.00, the annual
renewal fee for dentists and dental hygienists.

Jeffry Hill, Executive Director, State Board of Dental Examiners,
has determined that for the first five year period the rule is in
effect the fiscal implications for state or local government as a
result of enforcing the rule will be annual increase in revenue
to the State Board of Dental Examiners of $21,052.

Mr. Hill has also determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be to ensure that the fees collected by
the agency will meet or exceed agency operating costs.

It is unknown if there will be any fiscal implications for small
businesses. Should such costs be incurred they will not be
of such magnitude to impact the economic viability of a small
business. Therefore, the State Board of Dental Examiners has
determined that compliance with the proposed amended rule
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will not have an adverse economic impact on small businesses,
when compared to large businesses, as the cost of compliance,
if any, will be minimal.

Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas, 78701, 512-
463-6400. To be considered all comments must be received
by the State Board of Dental Examiners on or before July 25,
1999.

The amended rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with the
Dental Practice Act.

The proposed amended rule does not affect other statutes,
articles, or codes.

§102.1. Fee Schedule.
(a) Dentists

(1) (No change.)

(2) annual registration: $71 [$70]

(3)-(8) (No change.)

(b) Dental Hygienists

(1) (No change.)

(2) annual registration:$42 [$41]

(3)-(7) (No change.)

(c)-(e) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903432
Jeffry R. Hill
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 463-6400

♦ ♦ ♦
Chapter 109. Conduct

Subchapter T. Agreements with Non-dentists
22 TAC §109.500

The State Board of Dental Examiners proposes new Subchapter
T, Agreements with Non-Dentists, §109.500, concerning man-
agement service agreements.

Jeffry R. Hill, Executive Director, State Board of Dental Exam-
iners, has determined that for the first five-year period the rule
is in effect there will be no fiscal implications for state or local
government as a result of enforcing the rule.

Mr. Hill has also determined that for each year of the first five
years the rule is in effect the public benefit anticipated as a result
of enforcing the rule will be to clarify the activities that individuals
or entities having management service contracts or agreements
with a dentist or an organization providing dental services

will result in the contract management practicing dentistry in
violation of the Dental Practice Act.

It is unknown if there will be any fiscal implications for small
businesses. Should such costs be incurred they will not be
of such magnitude to impact the economic viability of a small
business. Therefore the State Board of Dental Examiners has
determined that compliance with the proposed new rule will not
have an adverse economic impact on small businesses when
compared to large businesses as the cost of compliance, if any,
will be minimal.

Comments on the proposal may be submitted to Mei Ling Clen-
dennen, Executive Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin, Texas, 78701, 512-
463-6400. To be considered all comments and written request
for public hearing must be received by the State Board of Den-
tal Examiners on or before July 25, 1999.

The new rule is proposed under Texas Government Code
§2001.021 et. seq.; Texas Civil Statutes, Article 4543 §2 and
4551d which provide the State Board of Dental Examiners with
the authority to adopt and promulgate rules consistent with
the Dental Practice Act, and Article 4551a which defines the
practice of dentistry.

The proposed new rule does not affect other statutes, articles,
or codes.

§109.500. Management Service Agreement.

(a) For the purposes of this rule, the term dentist shall include
the following:

(1) a dentist licensed by the State Board of Dental
Examiners;

(2) a professional corporation wholly owned by one or
more dentists;

(3) other entities composed of wholly owned by, or
controlled by a dentist or dentists.

(b) Any dentist entering into any contract, partnership or
other agreement which allows any person other than a dentist any
one or more of the following rights, powers or authorities shall
be presumed to have violated the provisions of the Dental Practice
Act, Article 4551a regarding controlling, attempting to control,
influencing, attempting to influence or otherwise interfering with the
exercise of a dentist’s independent professional judgment regarding
the diagnosis or treatment of any dental disease, disorder or physical
condition:

(1) controlling, owning or setting any conditions for
access to or the specific contents of dental records of patients of
a dentist.

(2) setting a maximum or other standardized time for the
performance of specific dental procedures.

(3) placing any limitations or requirements on treatments,
referrals, or consultations except those based on the professional
judgment of the dentist.

(4) limiting or imposing requirements concerning the type
or scope of dental treatment, procedures or services which may
be recommended, prescribed, directed or performed, except that a
dentist may limit the dentist’ s practice or the practice of a dentist
employed by or contracting with the dentist to certain procedures or
the treatment of certain dental diseases.
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(5) limiting or imposing requirements concerning the
supplies, instruments or equipment deemed reasonably necessary by
a dentist to provide diagnoses and treatment of the patients of the
dentist.

(6) limiting or imposing requirements for the professional
training deemed necessary by the dentist to properly serve the patients
of the dentist.

(7) directing or influencing the selection of specific di-
agnostic examinations and treatment or practices regarding patients
without due regard to the recommended diagnostic examinations and
treatment agreed upon by the dentist and the patient, except that a
dentist having the responsibility for training or supervising another
dentist may reasonably limit treatment or practices as a part of the
training or supervision of a dentist based upon the training and com-
petency of a dentist to perform certain treatment or practices.

(8) limiting or determining the duties of professional,
clinical or other personnel employed to assist a dentist in the practice
of dentistry.

(9) establishing professional standards, protocols or prac-
tice guidelines which in the professional judgment of the dentist pro-
viding dental service to the dentist’ s patient, conflict with generally
accepted standards within the dental profession.

(10) entering into a dental practice management agree-
ment providing for a fee determined by a percentage of the revenue
earned by a dentist from the dentist’s practice.

(11) placing limitations or conditions upon communica-
tions that are clinical in nature with the dentist’ s patients.

(12) precluding or restricting a dentist’s ability to exercise
independent professional judgment over all qualitative and quantita-
tive aspects of the delivery of dental care.

(13) scheduling patients of the dentist in a manner that
may have the effect of discouraging new patients from coming into
the dentist’ s practice, or postponing future appointments or that give
scheduling preference to an individual, class or group.

(14) penalizing a dentist for reporting violations of a law
regulating the practice of dentistry.

(15) conditioning the payment of fees to a dentist or the
amount of management fees a dentist must pay, on the referral of
patients to other health care providers specified by a non-dentist, or
collecting a management fee that is not reasonably related to the fair
market value of services provided.

(c) The entry into one or more of the following agreements
by a dentist shall not be presumed to have violated the Texas Dental
Practice Act, Article 4551a, Section (8):

(1) leases, mortgages, ownership agreements or other
arrangements regarding use of space for dental offices, based on a
set, non percentage fee reasonably related to the fair market value of
the office space provided at the time the lease or other arrangement
is entered into.

(2) agreements regarding the purchase, sale, financing or
lease of dental equipment, instruments and supplies so long as the
dentist maintains the complete care, custody, and control of the dental
instruments and supplies and the lease does not provide for a payment
or fee based upon a percentage of the revenue received by the dentist,
or the dental practice.

(3) agreements providing for accounting, bookkeeping,
investment or similar financial services.

(4) the financing, lease, use or ownership of non-dentist
business equipment such as telephones, computers, software, and
general office equipment at reasonable, market related fees.

(5) services regarding the pledge, collection or sale of
accounts receivable from patients.

(6) agreements regarding billing and collection services.

(7) advertising and marketing services so long as the
dentist remains solely responsible for the content of any advertising
or marketing services and for ensuring that such conform to all
applicable legal requirements.

(8) agreements regarding consulting, professional devel-
opment, business practices and other advisory agreements which do
not limit the dentist’s ability to use the dentist’ s independent profes-
sional judgment regarding the diagnosis or treatment of any dental
disease, disorder or physical condition.

(9) employment agreements which specify that the dentist
shall continue to have the right to use the dentist’ s independent
professional judgment regarding the diagnosis or treatment of any
dental disease, disorder or physical condition, provided that in
practice the dentist is allowed to use the dentist’ s professional
judgment.

(d) The provisions of subsection (c) of this section herein
may be rebutted and the entry into these agreements or other
undertakings may be found to be in violation of the Dental Practice
Act if it can be shown that the agreements or other undertakings
result in the control, attempt to control, influence, attempt to influence
or otherwise interfere with the exercise of a dentist’ s independent
professional judgment regarding the diagnosis or treatment of any
dental disease, disorder or physical condition.

(e) This rule shall not be applicable to dentists or others cov-
ered by Article 4551b, entitled Exceptions, Article 4551m, regarding
administration of an estate and continuation of practice nor Article
4551n regarding employment of dentists.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903431
Jeffry R. Hill
Executive Director
State Board of Dental Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 463-6400

♦ ♦ ♦

Part XII. Board of Vocational Nurse Ex-
aminers

Chapter 237. Continuing Education

Subchapter A. Definitions
22 TAC §237.1

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices
of the Board of Vocational Nurse Examiners or in the Texas Register
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office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Board of Vocational Nurse Examiners proposes to repeal
§237.1 relating to Definitions. On March 9, 1999, the Board
reviewed Chapter 237 relating to Continuing Education as out-
lined the Board’s Review Plan and determined that §237.1 be
repealed so the Board may adopt a new §237.1 for clarification
and to establish a numbering system for all definitions.

Mary M. Strange, Executive Director, has determined that for
the first five year period the repeal of this rule is in effect, there
will be no fiscal implication for state or local government as a
result of enforcing the rule.

Mrs. Strange has also determined that for the first five years
the repeal of this rule is in effect the public benefits anticipated
as a result of enforcing the rule will be consistent definitions.
There will be no cost to small or large businesses and no fiscal
impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The repeal is proposed under Texas Civil Statutes, Article
4528c, Section 4(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.

§237.1. Definitions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903448
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-8100

♦ ♦ ♦
The Board of Vocational Nurse Examiners proposes new §237.1
relating to Definitions. On March 9, 1999, the Board reviewed
Chapter 237 relating to Continuing Education as outlined the
Board’s Review Plan and determined that new §237.1 be
proposed for clarification and to establish a numbering system
for all definitions.

Mary M. Strange, Executive Director, has determined that for
the first five year period this rule is in effect, there will be no
fiscal implication for state or local government as a result of
enforcing the rule.

Mrs. Strange has also determined that for the first five years
this rule is in effect the public benefits anticipated as a result
of enforcing the rule will be consistent definitions. There will
be no cost to small or large businesses and no fiscal impact to
individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The new rule is proposed under Texas Civil Statutes, Article
4528c, Section 4(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.

§237.1. Definitions.

The following words and terms, when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise:

(1) Academic Course - a specific set of learning experi-
ences offered in an accredited school, college, or university. Aca-
demic credit will convert on the following basis: one academic quar-
ter hour = 10 contact hours; one academic semester hour = 15 contact
hours.

(2) Accredited - recognized as having met certain prede-
termined standards or qualifications. The accreditation applies to an
agency or organization which is recognized by the Board to approve
programs and providers.

(3) Approved - recognized as having met established
standards and predetermined criteria of the Board.

(4) Approver - agency or organization recognized by the
Board to approve programs and/or providers. May be referred to as
credentialing agency.

(5) Audit - verification of a licensee’ s (or provider’s)
satisfactory completion of the Board’s criteria related to continuing
education during a specified time period.

(6) Auditing Academic Courses - attending courses in
nursing or health care in a university or college program without
receiving formal credit.

(7) Authorship - Development of an original manuscript
for a journal article or text accepted by a publisher for statewide or
national distribution on a subject related to nursing or health care.

(8) Board - Board of Vocational Nurse Examiners

(9) C.E.U. - continuing education unit. Unit of measure
used to designate 10 contact hours. One CEU = 10 contact hours.

(10) Classroom Instruction - workshops, seminars, insti-
tutes, conferences or short-term courses which the individual attends
and are approved for continuing education credit.

(11) Contact Hour - 50 consecutive minutes of participa-
tion in an approved learning activity.

(12) Continuing Education - programs beyond the basic
preparation which are designed to promote and enrich knowledge,
improve skills and develop attitudes for the enhancement of nursing
practice, thus improving health care to the public.

(13) Delinquent License - one which has not been re-
newed by the Board due to failure to meet licensure requirements.
Also referred to as a lapsed license.

(14) Endorsement - Process by which a licensee from
another state whose requirements are equal to those of Texas, and
whose individual qualifications are equivalent to those required by
law is granted a license to practice as a licensed vocational nurse
in this state without examination after paying the required fee and
meeting all other requirements.

(15) External Nursing Degree Courses - courses leading
to a degree in nursing that are granted by an accredited institution via
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distance learning. The institution isnot required to be located in Texas
but is required to meet the Texas Higher Education Coordinating
Board’ s rules for degree granting in Texas and recognized by a state
board of nursing.

(16) Inactive License - license which provides legal au-
thority to use the title vocational nurse, but which prohibits the nurse
from being gainfully employed.

(17) Individualized Instruction - aprogram initiated by the
individual and completed at the individual’ s pace. Activities which
may be approved for credit include home study and programmed
instruction.

(18) Inservice - programs sponsored by the employing
agency to provide information about the work-setting, such as
philosophy, policies and procedures, on-the-job training, orientation,
and equipment demonstration. These do not meet criteria for
continuing education credit.

(19) Institutional-based Instruction - planned programs
conducted by the employing agency for thedevelopment of itsnursing
staff’ s knowledge and improvement of skills. Institutional-based
instruction which meets the Board’ s criteria may be approved for
C. E. credit. This shall not be inservice programs.

(20) Nursing Practice - performance of services for com-
pensation appropriate for licensed vocational nurses employed in clin-
ical settings, administration, education, or research

(21) Orientation - a program designed to introduce em-
ployees to the philosophy, goals, policies, procedures, role expecta-
tions and physical facilities of a specific work place. This does not
meet the continuing education criteria as intended by these rules.

(22) Program - An organized educational activity de-
signed and evaluated to meet a set of behavioral objectives. May
be presented in one session or a series of sessions.

(23) Program Development - The development and pre-
sentation of a program which is not part of the licensee’s primary
employment responsibilities may be considered for continuing edu-
cation credit for the program presenter.

(24) Provider - Individual, partnership, organization,
agency or institution which offers continuing education programs.

(25) Provider Number - Unique number assigned to the
provider upon approval by a credentialing agency.

(26) Reactivation - Process of making a license current,
which has been held in abeyance per licensee’s request for placement
on the inactive list. This process does not involve Board action at
any juncture.

(27) Refresher Course - Program designed to update
knowledge of current nursing theory and clinical practice. Consists of
a didactic and clinical component to ensure entry level competencies
into vocational nursing practice. Refresher courses are not acceptable
for continuing education credit.

(28) Reinstatement - the individual with a revoked or
suspended license must demonstrate or supply evidence to the
Board of their rehabilitation or current fitness to hold a license.
Reinstatement petitions shall be considered no sooner than five years
following a revocation order, oneyear following a voluntary surrender
revocation order, or in the case of a suspension order, upon conclusion
of the specified period of suspension.

(29) Renewal Period - two year period determined by the
licensee’ s birth month and year. It begins on the first day of the

month following the birth month and ends on the last day of the birth
month in odd or even-numbered years. Also called biennium.

(30) Self-directed Study - an educational activity where
the learner takes the initiative and the responsibility for assessing,
planning, implementing and evaluating the activity.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903449
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-8100

♦ ♦ ♦
Subchapter B. Continuing Education
22 TAC §237.16

The Board of Vocational Nurse Examiners proposes amend-
ment of §237.16 relating to Additional Criteria for Specific Con-
tinuing Education Programs. On March 9, 1999, the Board re-
viewed Chapter 237 relating to Continuing Education as outlined
the Board’s Review Plan and determined that §237.16 should
be amended to clarify awarding of contact hours for written pro-
ficiency examinations.

Mary M. Strange, Executive Director, has determined that for
the first five year period the amendment of this rule is in effect,
there will be no fiscal implication for state or local government
as a result of enforcing the rule.

Mrs. Strange has also determined that for the first five years the
amendment of this rule is in effect the public benefits anticipated
as a result of enforcing the rule will be clarification of contact
hours. There will be no cost to small or large businesses and
no fiscal impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendment is proposed under Texas Civil Statutes, Article
4528c, Section 4(f), which provides the Board of Vocational
Nurse Examiners with the authority to make such rules and
regulations as may be necessary to carry in effect the purposes
of the law.

No other statute, article or code will be affected by this proposal.

§237.16. Additional Criteria for Specific continuing Education Pro-
grams.

In addition to criteria outlined in §237.15 of this title (relating
to Criteria for Acceptable Continuing Education Activity), the
following guidelines shall apply to the selection and/or planning and
implementation of specific continuing education programs.

(1) Academic Course

(A) The course shall be within the framework of a
curriculum that leads to an academic degree in nursing or any
academic course relevant to nursing practice/health care. [External
nursing degree courses are acceptable as academic courses.]
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(B) External nursing degree courses are acceptable
as academic courses. The individual must be enrolled in an
educational institution to be awarded full academic credit. Five
contact hours will be awarded for courses taken by passing of written
proficiency examinations that will be credited toward a nursing
degree. [Participants, upon audit by the Board shall be able to
present an official transcript indicating completion of the course with
a passing grade.]

(C) Participants, upon audit by the Board shall be able
to present an official transcript indicating completion of the course
with a passing grade.

(2)-(4) (No change.)

(5) Certification

(A) (No change.)

[(B) credit is awarded for initial certification only;]

(B) [C] A maximum credit of one contact hour
per renewal period may be obtained for certification in basic
cardiopulmonary resuscitation.

(6)-(7) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903451
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-8100

♦ ♦ ♦
Chapter 239. Contested Case Procedure

Subchapter A. Definitions
22 TAC §239.1

The Board of Vocational Nurse Examiners proposes to amend
§239.1 relating to Definitions. The rule is amended to include
a definition for Professional Boundary.

Mary M. Strange, Executive Director, has determined that for
the first five years the rule is in effect, there will be no fiscal
implication for state or local government as a result of enforcing
the rule.

Mrs. Strange has also determined that for each of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be protection of the public. There
will be no cost to small or large businesses and no fiscal impact
to individuals.

Comments on the proposed amendment may be submitted to
Mary M. Strange, R.N., BSN, CNA, Executive Director, Board
of Vocational Nurse Examiners, 333 Guadalupe, Suite 3-400,
Austin, Texas 78701 (512) 305-8100.

The amendment is proposed under Texas Civil Statutes, Article
4528c, §5(f), which provides the Board of Vocational Nurse
Examiners with the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.

No other statute, article or code will be affected by this proposal.

§239.1. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

(1)-(17) (No change.)

(18) Professional Boundary - the spaces between the
nurses power and the patient’s vulnerability. The power of the
nurse comes from the professional position and the access to private
knowledge about the patient. Establishing boundaries allows the
nurse to control this power differential and allows a safe connection
to meet the patient’ s need.

(19) [(18)] Reinstatement - the individual with a revoked
or suspended license must demonstrate or supply evidence to the
Board of their rehabilitation or current fitness to hold a license.
Reinstatement petitions shall be considered no sooner than five years
following a revocation order, one year following a voluntary surrender
revocation order, or in the case of a suspension order, upon conclusion
of the specified period of suspension.

(20) [(19)] Reprimand - a public and formal censure
against a license.

(21) [(20)] Respondent - a person who has been made
the subject of a formal or informal complaint alleging violation of
the Vocational Nurse Act or rules, regulations, or Orders of the Board
of Vocational Nurse Examiners.

(22) [(21)] Revocation - the withdrawal or repeal of a
license. Revocation is established for a minimum period of five years.

(23) [(22)] Staff - the investigative staff of the Board of
Vocational Nurse Examiners.

(24) [(23)] Suspension - the temporary withdrawal of a
license. The Board may suspend for one day or a designated number
of years or until a specified event occurs.

(25) [(24)] Universal Precautions - procedures for dis-
infection and sterilization of reusable medical devices and the ap-
propriate use of infection control, including hand washing, the use
of protective barriers, and the use and disposal of needles and other
sharp instruments.

(26) [(25)] Voluntary Surrender - the unprescribed re-
linquishment of a license, which results in revocation of a license
without formal charges, notice, or a hearing. The licensee must exe-
cute a sworn statement to the Board that he or she no longer desires
to be licensed. Voluntary surrender revocation is established for a
minimum period of one year from the date of the endorsement of the
Board Order.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 11, 1999.

TRD-9903452
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–8100

♦ ♦ ♦
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Subchapter B. Enforcement
22 TAC §239.11

The Board of Vocational Nurse Examiners proposes to amend
§239.11 relating to Unprofessional Conduct. The rule is
amended specifically address professional boundary violations.
The amendment will enhance the effectiveness of the Board
in disciplining LVNs who endanger the appropriate professional
relationship.

Mary M. Strange, Executive Director, has determined that for
the first five years the rule is in effect, there will be no fiscal
implication for state or local government as a result of enforcing
the rule.

Mrs. Strange has also determined that for each of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be protection of the public. There
will be no cost to small or large businesses and no fiscal impact
to individuals.

Comments on the proposed amendment may be submitted to
Mary M. Strange, R.N., BSN, CNA, Executive Director, Board
of Vocational Nurse Examiners, 333 Guadalupe, Suite 3-400,
Austin, Texas 78701 (512) 305-8100.

The amendment is proposed under Texas Civil Statutes, Article
4528c, §5(f), which provides the Board of Vocational Nurse
Examiners with the authority to make such rules and regulations
as may be necessary to carry in effect the purposes of the law.

No other statute, article or code will be affected by this proposal.

§239.11. Unprofessional Conduct.

Unprofessional or dishonorable conduct, likely to deceive, defraud
or injure the public, may include the following described acts or
omissions:

(1)-(26) (No change.)

(27) failing to conform to the minimal standards of ac-
ceptable prevailing practice, regardless of whether or not actual injury
to any person was sustained, including but not limited to:

(A)-(K) (No change.)

(L) failing to recognize and honor the professional
interpersonal boundaries appropriate to any therapeutic relationship
or health care setting.

(28)-(29) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 11, 1999.

TRD-9903453
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–8100

♦ ♦ ♦
Chapter 240. Peer Review and Reporting
22 TAC §240.11, §240.12

The Board of Vocational Nurse Examiners proposes to amend
§240.11 relating to Minor Incidents and §240.12 relating to
Mandatory Reporting.. On March 9, 1999, the Board reviewed
Chapter 240 relating to Peer Review and Reporting as outlined
in the Board’s Review Plan and determined that §240.11 and
§240.12 be amended for clarification.

Mary M. Strange, Executive Director, has determined that for the
first five year period the amendment of these rules is in effect,
there will be no fiscal implication for state or local government
as a result of enforcing the rules.

Mrs. Strange has also determined that for the first five years
the amendment of these rules is in effect the public benefits
anticipated as a result of enforcing the rules will be clarification
of the process. There will be no cost to small or large
businesses and no fiscal impact to individuals.

Comments may be submitted to Mary M. Strange, Executive
Director, Board of Vocational Nurse Examiners, 333 Guadalupe,
Suite 3-400, Austin, Texas 78701.

The amendment if these rules is proposed under Texas Civil
Statutes, Article 4528c, §4(f), which provides the Board of
Vocational Nurse Examiners with the authority to make such
rules and regulations as may be necessary to carry in effect
the purposes of the law.

No other statute, article or code will be affected by this proposal.

§240.11. Minor Incidents.

(a)-(e) (No change.)

(f) Nothing in this rule is intended to prevent reporting
alleged violations as described in §240.12 of this title (relating to
Mandatory Reporting.) [Nothing in this rule is intended to prevent
reporting of a potential violation directly to the Board.]

§240.12. Mandatory Reporting.

(a) A licensed vocational nurse who has observed a violation
of the Vocational or RN Nurse Act/Rules which exposed a patient
or other person unnecessarily to a serious risk or harm resulting in
further medical intervention and/or death shall report said violation
to the appropriate supervisory individual and/or submit a written
complaint to the appropriate board. The person in authority shall
initiate an investigation and report the violation to the peer review
committee as deemed appropriate. In facilities where there is no
peer review committee, the individual in authority will report the
violation the board office in a signed written document that includes
the name of the nurse committing the alleged violation and any
other pertinent information. [Each vocational nurse having reasonable
cause to suspect that another vocational nurse has exposed a patient
or other person unnecessarily to a serious risk of harm, resulting in
further medical intervention and/or death, because of unprofessional
conduct, failure to adequately care for a patient, failure to conform to
the minimum standards of acceptable vocational nursing practice, or
impairment, shall report to the Board in a signed written document,
the name of the vocational nurse committing the suspected violation
and any other pertinent information within the vocational nurse’s
knowledge. A vocational nurse without personal knowledge of the
suspected violation is not required to report under this Chapter if
he or she has reasonable cause to believe the vocational nurse has
already been reported.]

(b) Each employer of a vocational nurse who is believed
to have exposed a patient or other person unnecessarily to serious
risk of harm, resulting in further medical intervention and/or death,
because of unprofessional conduct, failure to adequately care for a
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patient, failure to conform to the minimum standards of acceptable
vocational nursing practice, or impairment, shall report to the Board
in a signed, written document,the name of the vocational nurse
committing the alleged [suspected] violation and any other pertinent
information within the vocational nurse employer’s knowledge.

(c) Each vocational nurse employer that regularly employs,
hires or otherwise contracts for the services of ten or more vocational
nurses shall develop a written plan for identifying and reporting
vocational nurses in its service who expose patients or other persons
unnecessarily to a serious risk of harm resulting in further medical
intervention and/or death, because of unprofessional conduct, failure
to adequately care for a patient, failure to conform to the minimum
standards of acceptable vocational nursing practice, or impairment.
The plan must include an appropriate process for the review of
any incident reportable under this Chapter by a vocational nursing
peer review committee established and operated under Rule 240.13
[241.11] and for the affected vocational nurse to submit rebuttal
information to that committee. [Said written plan required by this
Chapter shall be in operation by September 1, 1995.]

(d) (No change.)

(e) Each national or state association of vocational nurses
that conducts a certification or accreditation program for vocational
nurses that expels, decertifies, or takes any other substantive disci-
plinary action, as defined by the Board, against a vocational nurse as
a result of the vocational nurse’s failure to conform to the minimum
standards of acceptable vocational nursing practice, shall report to
the Board in writing the name of the vocational nurse committing
the alleged [suspected] violation and any other pertinent information
within the association’s knowledge.

(f)-(w) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 11, 1999.

TRD-9903450
Mary M. Strange, RN, BSN, CNA
Executive Director
Board of Vocational Nurse Examiners
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–8100

♦ ♦ ♦

Part XXII. Texas State Board of Public
Accountancy

Chapter 507. Employees of the Board
22 TAC §507.6

The Texas State Board of Public Accountancy (Board) proposes
new §507.6 concerning Employee Training and Education As-
sistance Program.

The proposed new §507.6 will allow the Board to have an
Employee Training and Education Assistance Program pursuant
to Section 656 of the Government Code.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed new rule will be
in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the new rule will be zero to local government because this rule
affects only the Board. The additional estimated cost to the
state will be less than $1,000 per year.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the new
rule will be zero because the new rule is not intended to reduce
costs.

C. the estimated loss or increase in revenue to the state or to
local governments as a result of enforcing or administering the
new rule will be zero because the new rule is not intended to
affect revenue.

Mr. Treacy has determined that for the first five-year period
the new rule is in effect the public benefits expected as a
result of adoption of the proposed rule would be that some
Board employees may be able to receive training or education
assistance if it is work related. The probable economic cost
to persons required to comply with the new rule will be zero
because the new rule requires no one to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed new rule will
not affect a local economy.

Mr. Treacy has determined that the proposed new rule will not
have an adverse economic effect on small businesses because
the rule affects only the Board and its employees. The Board
specifically invites comments from the public on the issues of
whether or not the proposed new rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The Board requests comments on the proposed new rule from
any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

The new rule is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to
adopt rules deemed necessary or advisable to effectuate the
Act and the Public Employees Training Act Section 656 of the
Government Code, which requires state agencies to adopt rules
to permit reimbursement of Educational Expenses.

No other statute, code or article is affected by this proposed
new rule.

§507.6. Employee Training and Education Assistance Program.

(a) Pursuant to the State Employees Training Act, Section
656 of the Government Code, it is thepolicy and practiceof the Board
to encourage employee’ s professional development through training
and education programs.
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(b) The Board may provide assistance for education and
training for an employee if the Executive Director determines that the
education or training will enhance the employee’s ability to perform
current or prospective job duties and will benefit both the Board and
the employee.

(c) Financial assistance may be awarded for some or all of
the following expenses:

(1) tuition, including correspondence courses that fulfill
degree, professional or General Equivalence Diploma program (GED)
plan requirements;

(2) Degree Plan pertinent College Level Equivalency
Program examinations if the employee receives college credit or
waiver of course requirements;

(3) Degree Plan pertinent Life Experience Assessments
if the employee receives college credit; and

(4) required fees, including lab fees, and books.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903400
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §507.7

The Texas State Board of Public Accountancy (Board) proposes
new §507.7 concerning Eligibility.

The proposed new §507.7 will allow the board to have eligibility
rules for its Employee Training and Education Assistance Pro-
gram.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed new rule will be
in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the new rule will be zero because this rule addresses only
eligibility of board employees.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the new
rule will be zero because this rule addresses only eligibility of
board employees.

C. the estimated loss or increase in revenue to the state or to
local governments as a result of enforcing or administering the
new rule will be zero because this rule addresses only eligibility
of board employees.

Mr. Treacy has determined that for the first five-year period
the new rule is in effect the public benefits expected as a
result of adoption of the proposed rule would be that some
board employees may be able to receive training or education
assistance if it is work related. The probable economic cost
to persons required to comply with the new rule will be zero
because this rule addresses only eligibility of board employees.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed new rule will
not affect a local economy.

Mr. Treacy has determined that the proposed new rule will
not have an adverse economic effect on small businesses
because this rule addresses only eligibility of board employees.
The Board specifically invites comments from the public on
the issues of whether or not the proposed new rule will have
an adverse economic effect on small business; if the rule is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The Board requests comments on the proposed new rule from
any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

The new rule is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to
adopt rules deemed necessary or advisable to effectuate the
Act and the Public Employees Training Act Section 656 of the
Government Code, which requires state agencies to adopt rules
to permit reimbursement of Educational Expenses.

No other statute, code or article is affected by this proposed
new rule.

§507.7. Eligibility.

(a) To be eligible for consideration for training and education
assistance, an employee must;

(1) be in good standing with the Board;

(2) meet and continue to meet all performance expecta-
tions;

(3) have at least 12 months of service with the Board;
and

(4) seek enrollment and participation in a field of study
that relates to assigned or prospective job duties, a professional
development requirement, a GED program or a higher education
degree plan.

(b) To maintain eligibility in a degree program an employee
must be enrolled in an institution of higher education in a course
of instruction leading toward a degree and maintain a passing grade
point average.

(c) To maintain eligibility in a GED program an employee
must be enrolled each semester in a GED program and maintain a
passing grade point average.

(d) The employee must attend and satisfactorily complete
the education and training, including passing tests or other types of
performance measure where required.
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(e) Each semester an employee must provide grade reports
to verify that full credit was received for courses taken.

(f) Employees must provide fee receipts for courses to
be taken and must promptly report outside funds such as grants,
scholarships of other financial aid received. The Executive Director
may adjust the assistance provided to the employee at any time for
any reason.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903401
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §507.8

The Texas State Board of Public Accountancy (Board) proposes
new §507.8 concerning Procedures.

The proposed new §507.8 will allow the board to have proce-
dural rules for its Employee Training and Education Assistance
Program ("Program").

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed new rule will be
in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the new rule will be zeros because this rule addresses only
procedural rules for the Program.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the new
rule will be zeros because this rule addresses only procedural
rules for the Program.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the new rule will be zeros because this rule addresses only
procedural rules for the Program.

Mr. Treacy has determined that for the first five-year period
the new rule is in effect the public benefits expected as a
result of adoption of the proposed rule would be that some
board employees may be able to receive training or education
assistance if it is work related. The probable economic cost
to persons required to comply with the new rule will be zero
because the new rule requires no one to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed new rule will
not affect a local economy.

Mr. Treacy has determined that the proposed new rule will not
have an adverse economic effect on small businesses because
the rule affects only the board and its employees. The Board
specifically invites comments from the public on the issues of
whether or not the proposed new rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly

reduce that effect considering the purpose of the statute under
which the rule is adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The Board requests comments on the proposed new rule from
any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

The new rule is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
new rule.

§507.8. Procedures.

(a) The Executive Director may require a written agreement
between the Board and the employee describing the terms and
conditions of the education or training assistance to be provided by
the Board. The Board may impose such terms and conditions as may
be reasonable and appropriate including but not limited to specifying
the circumstances under which the assistance may be terminated and
the employee may be required to repay the amount of assistance.

(b) The Executive Director will reconsider each employee’s
participation in the Education Assistance Program each semester.

(c) Reason. Assistance may be terminated and the employee
may be required to repay all funds received from the institution:

(1) withdraws from the institution;

(2) is removed or prohibited from attending the institu-
tion;

(3) fails to comply with one or more terms of the
assistance agreement including but not limited to additional terms
concerning termination and repayment of assistance; or

(4) is terminated by the Board during the duration of the
assistance agreement.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903402
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
Chapter 523. Continuing Professional Education
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Subchapter A. Continuing Professional Education
(CPE) Programs
22 TAC §523.1

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.1, concerning Continuing Professional
Education Purpose and Definition. This amendment is the
result of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.

The amendment to §523.1 will restate the purpose of Contin-
uing Professional Education ("CPE"), define a "formal group
program", restate the definition of "self-study program", make
some editorial changes and re-word the sponsor’s responsibil-
ity to comply with the board’s CPE program.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendments do not require the board or anyone to do
anything differently.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendments do not require the board
or anyone to do anything differently.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendments do not require the board or anyone to do
anything differently.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clearer rule
on CPE.

The probable economic cost to persons required to comply with
the rule will be zero because the amendments do not require
the board or anyone to do anything differently.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendments do not require the board or anyone to do anything
differently. The Board specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small business; if the rule is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the rule is to be adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following

standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.1. [Formal] Continuing Professional Education Purpose and
Definition.

(a) The purpose of continuing professional education is
to [To] help insure that practitioners receive quality continuing
education. [appropriate standards are needed.] With appropriate
standards, programs are less likely to vary in quality of development,
presentation, and measurement in reporting of credits. [Moreover,
the large number of programs available throughout the United States,
the varying backgrounds of credentials of sponsoring organizations,
and the mobility of participants in these programs, create measuring
and reporting problems that suggest the need for nationally uniform
standards. If a group program complies with the standards in this
statement, it becomes a formal group program.]

(b) The following terms when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

(1) "Formal group program" means a program that
complies with the standards in this chapter.

(2) [(b)] "Self-study program" [A self-study program]
(correspondence) means [is] an educational process designed to
permit a participant to learn a given subject without major interaction
with an instructor. For a self-study program to be formal:

(A) [(1)] the sponsor must provide a certificate
based upon evidence of satisfactory completion, such as a completed
workbook or examination; and

(B) [(2)] it must comply with the standards in this
chapter [statement].

(3) [(c)] "Computer-based interactive format" shall mean
a program designed to simulate a classroom learning process by em-
ploying structured software or technology-based systems that provide
significant ongoing interactive feedback between the participant and
the software regarding the learning process. These programs clearly
define lesson objectives and manage the participant through the learn-
ing process by:

(A) [(1)] requiring frequent response to questions that
test for understanding of the material presented;

(B) [(2)] providing evaluative feedback to incorrectly
answered questions; and

(C) [(3)] providing reinforcement feedback to cor-
rectly answered questions.

(D) [(d)] Sponsors are the organizations responsible
for presenting programs andensuring [are not necessarily program
developers; however, it is thesponsor’s responsibility to see] that their
programs comply with all the standards in thischapter [statement].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.
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Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903412
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §523.2

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.2, concerning Standards for Continuing
Professional Education Program Development. This amend-
ment is the result of the Rule Review required by Rider 167 of
the General Appropriations Act of 1997.

The amendment to §523.2 will re-state the rule caption and
clear up some language in the rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the changes are cosmetic.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the changes are cosmetic.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the changes are cosmetic.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clearer rule.

The probable economic cost to persons required to comply with
the rule will be zero because the changes are cosmetic.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
changes are cosmetic. The Board specifically invites comments
from the public on the issues of whether or not the proposed
rule will have an adverse economic effect on small business; if
the rule is believed to have such an effect, then how may the
Board legally and feasibly reduce that effect considering the
purpose of the statute under which the rule is to be adopted;
and if the rule is believed to have such an effect, how the cost
of compliance for a small business compares with the cost of
compliance for the largest business affected by the rule under
any of the following standards: (a) cost per employee; (b) cost
for each hour of labor; or (c) cost for each $100 of sales. See
Texas Government Code, §2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.2. Standards for Continuing Professional Education Program
[CPE Program] Development.

(a) The fundamental purpose of continuingprofessional
education is to increase the licensee’s professional competence.
A professional person is one characterized as conforming to the
technical and ethical standards ofthe [his or her] profession. This
characterization reflects the expectation that a person holding out to
perform services of a professional quality needs to be knowledgeable
within a broad range of related skills. This concept of professional
competence needs to be broadly interpreted.

(b) Courses which are considered by the board as increasing
the licensee’s professional competence include:

(1) technical courses in areas such as accounting, audit,
tax, management advisory services, and other technical areas of
benefit to a licensee and a licensee’s employer(s); and

(2) non-technical courses such as communications, ad-
vanced courses in foreign languages relating to accounting, ethics,
behavioral science, and practice management which are of benefit to
a licensee or a licensee’s employer(s). Refer to §523.30 of this title
(relating to Limitation for Non-technical Courses).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903413
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §523.6

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.6, concerning Program Content. This
amendment is the result of the Rule Review required by Rider
167 of the General Appropriations Act of 1997.

The amendment to §523.6 will remove a requirement that new
accounting standards must be incorporated into the instructional
material.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the
rule will be zero because the amendment requires nothing of
anyone.
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C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed amendment will be a rule on
program content that states what the board wants.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment requires nothing
of anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment requires nothing of anyone. The Board specifically
invites comments from the public on the issues of whether or
not the proposed rule will have an adverse economic effect on
small business; if the rule is believed to have such an effect,
then how may the Board legally and feasibly reduce that effect
considering the purpose of the statute under which the rule is
to be adopted; and if the rule is believed to have such an effect,
how the cost of compliance for a small business compares
with the cost of compliance for the largest business affected
by the rule under any of the following standards: (a) cost per
employee; (b) cost for each hour of labor; or (c) cost for each
$100 of sales. See Texas Government Code, §2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.6. Program Content.

The program developer must review the course materials periodically
to assure that they are accurate and consistent with currently accepted
standards relating to the program’s subject matter. Between these
reviews, errata sheets should be issued where appropriate and obsolete
materials should be deleted. However, between the time a new
pronouncement is issued and the issuance of errata sheets or removal
of obsolete materials, the instructor is responsible for informing
participants of changes. [If, for example, a new accounting standard
is issued, a program will not be considered current unless the
ramifications of the new standard have been incorporated into the
materials or the instructor appropriately informs the participants of
the new standard.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903414

William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
Subchapter B. Continuing Professional Education
Standards
22 TAC §523.24

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.24 concerning Learning Environment.
This amendment is the result of the Rule Review required by
Rider 167 of the General Appropriations Act of 1997.

The amendment to §523.24 will eliminate the reference to
seating arrangements.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require anything of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require anything
of anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anything of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a crisper rule
on learning environment.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
anything of anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment does not require anything of anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
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compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.24. Learning Environment.

The number of participants and physical facilities should be consistent
with the teaching method(s) [method (methods)] specified. The
learning environment is affected by the number of participants and
by the quality of the physical facilities. Sponsors have an obligation
to pay serious attention to these two factors. The maximum number
of participants for a case-oriented discussion program,for example,]
should be considerably less than for a lecture program. [The seating
arrangement is also very important. For a discussion presentation,
learning is enhanced if seating is arranged so that participants can
easily see and converse with each other. If small group sessions
are an integral part of the program format, appropriate facilities
should be available to encourage communications within a small
group. In effect,] Class [class] size, quality of facilities, and seating
arrangements are integral and important aspects of the educational
environment and should be carefully controlled.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903415
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.25

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.25 concerning Evaluation. This amend-
ment is the result of the Rule Review required by Rider 167 of
the General Appropriations Act of 1997.

The amendment to §523.25 will make the evaluation mandatory
rather than optional.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment requires no additional services from the state.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment requires no additional
services from anyone in state or local government.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment requires no additional services from the state.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed amendment will be that CPE
courses will have mandatory evaluations which should improve
the CPE courses, to the benefit of consumers and CPAs.

The probable economic cost to persons required to comply with
the rule will be about $5.00 per year based on typing and
copying a one page course evaluation for those who are not
already utilizing written course evaluations.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment will only cost about $5.00 per year based on typing
and copying a one page course evaluation for those who are
not already utilizing written course evaluations.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.25. Evaluation.

(a) All programs should include some means for evaluating
quality by both participants and instructors to determine whether:

(1) objectives have been met;

(2) prerequisites were necessary or desirable;

(3) facilities were satisfactory;

(4) the instructor was effective;

(5) advance preparation materials, if any, were satisfac-
tory; and

(6) the program content was timely and effective.

(b) Evaluations should [might] take the form of:
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(1) pretests for advance preparation; and/or

(2) post-tests for effectiveness of the program; and/or

(3) other evaluation forms or questionnaires completed at
the end of the program or later.

(c) Instructors should be informed of their performance, and
sponsors should perform a systematic [systematically] review of the
evaluation process to ensure its effectiveness.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903416
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.26

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.26 concerning Program Measurement.
This amendment is the result of the Rule Review required by
Rider 167 of the General Appropriations Act of 1997.

The amendment to §523.26 will remove three unnecessary
sentences from the rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendments do not require anything of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendments do not require anything
of anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendments do not require anything of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a more precise
program measurement rule.

The probable economic cost to persons required to comply with
the rule will be zero because the amendments do not require
anything of anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendments do not require anything of anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.26. Program Measurement.

(a) All programs should be measured in terms of 50-minute
contact hours. The shortest recognized program should consist of one
contact hour. [The purpose of this standard is to develop uniformity
in the measurement of continuing education activity.] A contact hour
is 50 minutes of continuous participation in a group program. Under
this standard, a credit hour is granted only for each contact hour.
[For example, a group program lasting 100 minutes would count for
two hours; however, one lasting between 50 and 100 minutes would
count only one hour.]

(b) For continuous conferences and conventions, when indi-
vidual segments are less than 50 minutes, the sum of the segments
should be considered one total program. For example, five 30-minute
presentations would equal 150 minutes and should be counted as three
contact hours.

(c) For university or college courses, each semester hour
credit should equal 15 hours toward the requirement. A quarter hour
credit should equal 10 hours.

(d) Self-study programs should be pretested to determine
average completion time. One half of the average completion time
is the recommended credit to be allowed. [For example, a self-
study program that takes an average of 800 minutes to complete is
recommended for eight contact hours of credit.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903417
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.27
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The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.27 concerning Credits for Instructors
and Discussion Leaders. This amendment is the result of the
Rule Review required by Rider 167 of the General Appropria-
tions Act of 1997.

The amendment to §523.27 will remove an unnecessary sen-
tence from the rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the
rule will be zero because the amendment requires nothing of
anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a crisper rule.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment requires nothing
of anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because zero
because the amendment requires nothing of anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.27. Credits for Instructors and Discussion Leaders.

When an instructor or discussion leader serves at a program for
which participants receive credit and at a level that contributes to
the instructor’s or discussion leader’s professional competence, credit
may be given for preparation and presentation time measured in terms
of credit hours. [Instructors and discussion leaders could receive
credit for both preparation and presentation but not as a participant.]
For the first time they present a program, they may receive credit
for actual preparation hours up to two times the recommended credit
hours. For repetitious presentations, the instructor may receive credit
only if it can be demonstrated that the subject matter involved was
changed sufficiently to require significant additional study or research.
The maximum credit for preparation and presentation cannot exceed
20 hours in the reporting period.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903418
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.28

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.28 concerning Credits for Published
Articles and Books. This amendment is the result of the Rule
Review required by Rider 167 of the General Appropriations Act
of 1997.

The amendment to §523.28 will remove the 20 credit hour limi-
tation for publications, which allows the Continuing Professional
Education (CPE) committee to exercise its discretion.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require anything of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require anything
of anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anything of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be that there is no
limit on the amount of CPE credit hours which are potentially
available for publications.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
anything of anyone.
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Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on July
1, 1999. Comments should be addressed to Amanda G. Bir-
rell, General Counsel, Texas State Board of Public Accountancy,
333 Guadalupe, Tower III, Suite 900, Austin, Texas, 78701 or
faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendments does not require anything of anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.28. Credits for Published Articles and Books.

Continuing Professional Education [(CPE)] credit hours may be
claimed for published articles and books provided they contribute
to the professional competence of the licensee. Credit hours for
preparation of such publications may be claimed up to 10 hours in
any continuing professional education [CPE] reporting period. In
exceptional circumstances, a licensee may submit a request to the
board for additional credit not to exceed a total of 20 credit hours in
the reporting period. The request should be accompanied by a copy
of the article(s) or book(s) and an explanation justifying the request
for additional continuing professional education [CPE] hours.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903419
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.29

The Texas State Board of Public Accountancy (Board) pro-
poses an amendment to §523.29 concerning Minimum Hours
Required as a Participant. This amendment is the result of the

Rule Review required by Rider 167 of the General Appropria-
tions Act of 1997.

The amendment to §523.29 will require that a maximum number
of continuing professional education (CPE) hours be completed
in a classroom or self-study environment.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the state is not required to do anything.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because state and local governments are not
required to do anything.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the state is not required to do anything.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a rule has a
maximum number of hours from classroom and self-study for
participants.

The probable economic cost to persons required to comply with
the rule will be zero because no one is required to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on July
1 1999. Comments should be addressed to Amanda G. Birrell,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower III, Suite 900, Austin, Texas, 78701 or faxed
to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because no
one is required to do anything.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.
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§523.29. Maximum [Minimum] Hours Allowed [Required] as a
Participant.

A maximum [minimum] of 20 credit hours per year [50%] of
the requirement provided for in §523.27 and §523.28 of this title
(relating to Credits for Instructors and Discussion Leaders and Credits
for Published Articles and Books) may [must] be received from
a qualified continuing professional education program in classroom
instruction and/or self-study.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903420
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.30

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.30 concerning Limitation for Non Tech-
nical Courses. This amendment is the result of the Rule Re-
view required by Rider 167 of the General Appropriations Act
of 1997.

The amendment to §523.30 will limit non-technical courses to
a maximum of 20 hours.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require any additional services from
anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require any ad-
ditional services from anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require any additional services from
anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a rule that limits
the number of non-technical continuing professional education
(CPE) hours.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
any additional services from anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on July

1, 1999. Comments should be addressed to Amanda G. Bir-
rell, General Counsel, Texas State Board of Public Accountancy,
333 Guadalupe, Tower III, Suite 900, Austin, Texas, 78701 or
faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not
have an adverse economic effect on small businesses because
the amendment does not require any additional services from
anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.30. Limitation forNon-Technical [Nontechnical] Courses.

Continuing professional education (CPE) credit hours may be claimed
for non-technical [nontechnical] courses limited to not more than 20
credit hours in the reporting period [50% of the annual requirement].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903421
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
Subchapter C. Continuing Professional Education
Reporting
22 TAC §523.41

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.41 concerning Standards for Continuing
Professional Education Reporting. This amendment is the
result of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.

The amendment to §523.41 will use more precise language.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:
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A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require anyone
to do anything.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed amendment will be a rule
with clearer language.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
anyone to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on July
1, 1999. Comments should be addressed to Amanda G. Bir-
rell, General Counsel, Texas State Board of Public Accountancy,
333 Guadalupe, Tower III, Suite 900, Austin, Texas, 78701 or
faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment does not require anyone to do anything.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.41. Standards for Continuing Professional Education [CPE]
Reporting.

(a) (No change.)

(b) These standards are designed to encourage participants
to document their attendance at group programs or participation in
self-study programs. Evidence of completion would normally be the
certificate supplied by the sponsor. Documentation by the licensee
must be retained for the threecurrent [most recent full] reporting
periods.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903422
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
Subchapter D. Mandatory Continuing Profes-
sional Education (CPE) Program
22 TAC §523.61

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.61 concerning Establishment of Manda-
tory Continuing Professional Education Program. This amend-
ment is the result of the Rule Review required by Rider 167 of
the General Appropriations Act of 1997.

The amendment to §523.61 will remove an unnecessary sen-
tence and add the Ethics course to the list of items for which a
licensee is responsible.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clearer rule.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
anyone to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment does not require anyone to do anything. The Board
specifically invites comments from the public on the issues of
whether or not the proposed rule will have an adverse economic
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effect on small business; if the rule is believed to have such
an effect, then how may the Board legally and feasibly reduce
that effect considering the purpose of the statute under which
the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, §6(a) (Ver-
non Supp. 1998), which authorizes the Board to adopt rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.61. Establishment of Mandatory Continuing Professional Ed-
ucation [CPE] Program.

(a) A mandatory CPE program was established pursuant to
the Public Accountancy Act of 1979, Texas Civil Statutes, Article
41a-1, §6(a), which provided the board with authority to adopt a
system of required continuing professional education for licensees.]

(b) A licensee shall be responsible for ensuring that contin-
uing professional education [CPE] credit hours claimed conform to
the board’s standards as outlined in §§523.21-523.32 [523.31] of this
title (relating to Program Presentation Standards; Instructors; Pro-
gram Sponsors; Learning Environment; Evaluation; Program Mea-
surement; Credits for Instructors and Discussion Leaders; Credits
for Published Articles and Books; Maximum [Minimum] Hours Re-
quired as a Participant; Limitation for Non-Technical [Nontechnical]
Courses; [and] Alternative Sources of Continuing Professional Edu-
cation ; and Ethics Course).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903423
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §523.62

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.62 concerning Mandatory Continuing
Professional Education Reporting. This amendment is the
result of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.

The amendment to §523.62 will change the rule caption and
remove unnecessary language from the rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require anyone
to do anything.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clearer rule.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
anyone to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment does not require anyone to do anything. The Board
specifically invites comments from the public on the issues of
whether or not the proposed rule will have an adverse economic
effect on small business; if the rule is believed to have such
an effect, then how may the Board legally and feasibly reduce
that effect considering the purpose of the statute under which
the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, §6(a) (Ver-
non Supp. 1998), which authorizes the Board to adopt rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.62. Mandatory Continuing Professional Education [CPE]
Reporting.

(a) To receive a license, a licensee shall report at a minimum,
the mandatory continuing professional education [CPE] credit hours
under §523.32 and §523.63 of this title (relating toEthics Course and
MandatoryContinuing Professional Education [CPE] Attendance)
those credits which were accrued during the [applicable] reporting
period.

(b) A licensee shall report continuing professional education
[CPE] credit hours accrued during the reporting period on the license
renewal form. Appropriate instructions shall accompany the license
renewal form.

(c) The board may not grant exemptions from the require-
ment to report continuing professional education [CPE] credit hours
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accrued. A licensee must report continuing professional education
[CPE] credit hours on the license renewal form, even if the number
reported is zero. [Ablank on the reporting form will be interpreted
as a zero.]

(d) A licensee who fails to report the minimum mandatory
continuing professional education [CPE] credit hours accrued during
the [applicable] reporting period will be subject to disciplinary action
under §523.64 of this title (relating to Disciplinary Actions Relating
to Continuing Professional Education [CPE]).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903424
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §523.63

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.63 concerning Mandatory Continuing
Professional Education Attendance. This amendment is the
result of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.

The amendment to §523.63 will clear up and clarify some
language and change the CPE exemption for CPAs who reside
out of state.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a re-
sult of enforcing or administering the rule will be zero because
the amendment does not require anything of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require anything
of anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anything of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be zero because
the amendment does not require anything of anyone.

The probable economic cost to persons required to comply with
the rule will be a clearer rule.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-

tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment does not require anything of anyone. The Board
specifically invites comments from the public on the issues of
whether or not the proposed rule will have an adverse economic
effect on small business; if the rule is believed to have such
an effect, then how may the Board legally and feasibly reduce
that effect considering the purpose of the statute under which
the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, §6(a) (Ver-
non Supp. 1998), which authorizes the Board to adopt rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.63. Mandatory Continuing Professional Education [CPE]
Attendance.

A licensee shall complete at least 120 hours of continuing professional
education every three years. The individual shall complete at least
20 hours of continuing professional education each year.

(1) An initial licensee, one who is paying the license
fee during the first 12-month period, shall be exempt from the
requirement for the period during which the applicant is first licensed.

(2) A former licensee whose certificate or registration
has [shall have] been revoked for failure to pay the license fee
and who makes application for reinstatementmust [shall] pay the
required fees and penalties andmust [shall] accrue the [minimum]
continuing professional education [(CPE)] credit hours missed.

(3) The boardmay [will] consider granting an exemption
from the continuing professional education requirement on a case-by-
case basis if:

(A) a licensee completes and forwards to the board
a sworn affidavit indicating that the licensee will not be employed
during the period for which the exemption is requested. A licensee
who has been granted this exemption and who re-enters the workforce
shall be required to accrue continuing professional education hours
missed as a result of the exemption subject to a maximum of 200
hours. Such continuing professional education hours shall be accrued
from the technical area [only] as described in §523.2 and §523.32 of
this title (relating to Standards forContinuing Professional Education
[CPE] Program Developmentand Ethics Course);

(B) a licensee completes and forwards to the board a
sworn affidavit indicating no association with accounting work. The
affidavit shall include, as a minimum, a brief description of the duties
performed, job title, and verification by the licensee’s immediate
supervisor ; [.]

(i) For purposes of this section, the term "associa-
tion with accounting work" shall include the following:

(I) working or supervising work performed in
the areas of financial accounting and reporting; tax compliance,
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planning, or advice; management advisory services; data processing;
treasury, finance, or audit; or

(II) representing to the public, including an
employer, that the licensee is a CPA or public accountant in
connection with the sale of any services or products, including such
designation on a business card, letterhead, promotional brochure,
advertisement, or office; or

(III) offering testimony in a court of law
purporting to have expertise in accounting and reporting, auditing,
tax, or management services; or

(IV) for purposes of making a determination
as to whether the licensee fits one of the categories listed in this
subclause and subclauses (I)-(III) of this clause, the questions shall
be resolved in favor of inclusion of the work as "association with
accounting work."

(ii) A licensee who has been granted this exemp-
tion and who loses the exemption shall accrue continuing professional
education hours missed as a result of the exemption subject to a max-
imum of 200 hours. Such continuing professional education hours
shall be accrued from the technical area [only] as described in §523.2
and §523.32 of this title (relating to Standards for Continuing Profes-
sional Education [CPE] Program Developmentand Ethics Course
);

(C) a licensee not residing in Texas [who] submits a
sworn statement to the board thatthe licensee does not serve Texas
clients from out of state. [the continuing professional education
requirements for aresident of the resident jurisdiction have been met;]

(D) a licensee shows reasons of health, certified by
a medical doctor, that prevent compliance with the continuing pro-
fessional education [CPE] requirement. A licensee must petition the
board for the exemption and provide documentation that clearly es-
tablishes the period of disability and the resulting physical limitations;

(E) a licensee is on extended active military duty
during the period for which the exemption is requested and files a
copy of orders to active military duty with the board; or

(F) a licensee shows reason which prevents compli-
ance that is acceptable to the board.

(4) A licensee who has been granted the retired or
disabled status under §515.8 of this title (relating to Retirement
Status or Permanent Disability) is not required to accrue continuing
professional education.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903425
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
22 TAC §523.64

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.64 concerning Disciplinary Actions Re-
lating to Continuing Professional Education. This amendment

is the result of the Rule Review required by Rider 167 of the
General Appropriations Act of 1997.

The amendment to §523.64 will add the Ethics course as a part
of the mandatory compliance, and clarify some language.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the amendment will be
zero because the amendment does not require anyone to do
anything.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendment does not
require anyone to do anything.

C. The estimated loss or increase in revenue to the state as
a result of enforcing or administering the amendment will be
zero because the amendment does not require anyone to do
anything.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be that the Ethics
course is added as a part of the mandatory compliance.

The probable economic cost to persons required to comply with
the amendment will be zero because the amendment does not
require anyone to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the rule does not require anyone to do anything. The
Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have an
adverse economic effect on small business; if the amendment is
believed to have such an effect, then how may the Board legally
and feasibly reduce that effect considering the purpose of the
statute under which the amendment is to be adopted; and if the
amendment is believed to have such an effect, how the cost
of compliance for a small business compares with the cost of
compliance for the largest business affected by the amendment
under any of the following standards: (a) cost per employee; (b)
cost for each hour of labor; or (c) cost for each $100 of sales.
See Texas Government Code, §2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, §6(a) (Ver-
non Supp. 1998), which authorizes the Board to adopt rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.
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§523.64. Disciplinary Actions Relating to Continuing Professional
Education [CPE].

(a) A licensee who fails to comply with the provisions
of §523.32 of this title (relating to Ethics Course), §523.62 of
this title (relating to MandatoryContinuing Professional Education
[CPE] Reporting) or §523.63 of this title (relating to Mandatory
Continuing Professional Education [CPE] Attendance) may be
subject to disciplinary action under the Public Accountancy Act,
§§901.501-901.558, Occupations Code [of 1991, §21 (Texas Civil
Statutes, Article 41a-1)], for violation of the Rules of Professional
Conduct; §501.25 of this title (relating to Mandatory Continuing
Professional Education), which requires compliance with§523.32
of this title (relating to Ethics Course), §523.62 of this title (relating
to Mandatory Continuing Professional Education Reporting) and
§523.63 of this title (relating to Mandatory Continuing Professional
Education Attendance).

(b) A licensee shall retain documents or other evidence
supporting continuing professional education [CPE] credit hours
claimed for the threecurrent [most recent full] reporting periods to
the date the credit hours are reported to the board, but shall submit
the supporting evidence to the board [only] if such data is specifically
requested.

(c) The board may, as deemed appropriate, audit continuing
professional education [CPE data] supplied by a licensee and
request that all documentation [evidence supporting CPE credit hours
claimed] be provided to the board within a reasonable period of time
[as prescribed by the board].

(d) Evidence of falsification, fraud, or deceit in the con-
tinuing professional education [CPE information or] documentation
[supplied] may necessitate disciplinary action as authorized in the
Public Accountancy Act [of 1991, §21 (Texas Civil Statutes, Article
41a-1)].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903426
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305–7848

♦ ♦ ♦
Subchapter E. Registered Continuing Education
Sponsors
22 TAC §523.71

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.71 concerning Application as a Sponsor.
This amendment is the result of the Rule Review required by
Rider 167 of the General Appropriations Act of 1997.

The amendment to §523.71 will delete "initially".

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the rule
will be zero because the amendment does not require anyone
to do anything.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment does not require anyone to do anything.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clearer rule.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment does not require
anyone to do anything.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment does not require anyone to do anything.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.71. Application as a Sponsor.

(a) Each organization desiring to [initially] register as a
provider of continuing professional education shall submit an ap-
plication on forms provided by the board. This application must be
complete in all respects.

(b) The board’s staff will review each application for registra-
tion and notify the applicant of its acceptance or rejection. Accepted
sponsors will be assigned a sponsor number. Rejected applicants will
be notified of the reason for rejection.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903427
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.73

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.73 concerning Obligations of the Spon-
sor. This amendment is the result of the Rule Review required
by Rider 167 of the General Appropriations Act of 1997.

The amendment to §523.73 only adds quotation marks to the
rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the
rule will be zero because the amendment requires nothing of
anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a rule that is
correctly punctuated.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment requires nothing
of anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment requires nothing of anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under

which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.73. Obligations of the Sponsor.
In consideration for registration as a sponsor of continuing profes-
sional education, every organization shall agree, in writing, to the
following : [.]

(1) "We understand that after acceptance of the applica-
tion or reapplication by the board we may advise prospective atten-
dees of the program sponsor agreement, our sponsor number, and the
number of credit hours recommended. We further agree that if we
notify licensees of this agreement we shall do so by use of the fol-
lowing language. ’[" ] We have entered into an agreement with the
Texas State Board of Public Accountancy to meet the requirements
of continuing professional education rules covering maintenance of
attendance records, retention of program outlines, qualifications of
instructors, program content, physical facilities, and length of class
hours. This agreement does not constitute an endorsement by the
board as to the quality of the program or its contribution to the pro-
fessional competence of the licensee.’"

(2) "We understand that our advertising shall not be false
or misleading, nor contain words such as ’[" ] accredited ’[" ] or ’
[" ]approved’[" ] or any terms which may imply that a determination
has been made by the board regarding the merits or quality of the
program."

(3) "We agree that board members, board staff, or its
official designees may inspect our facilities, examine our records,
attend our courses or seminars at no charge, and audit our program to
determine compliance with the sponsor agreement and the continuing
professional education standards of the board."

(4) "We understand and agree that if we fail to comply
with this agreement or fail to meet acceptable standards in our
programs, our sponsor agreement may be terminated at any time
by the board, our sponsor agreement renewal application denied, and
notice of such termination or denial may be provided to licensees by
the board."

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903428
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §523.74
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The Texas State Board of Public Accountancy (Board) proposes
an amendment to §523.74 concerning National Registry of
Continuing Professional Education Sponsors. This amendment
is the result of the Rule Review required by Rider 167 of the
General Appropriations Act of 1997.

The amendment to §523.74 will change "CPE" to "Continuing
Professional Education" in the rule caption and in the rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. The additional estimated cost to the state expected as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

B. The estimated reductions in costs to the state and to local
governments as a result of enforcing or administering the
rule will be zero because the amendment requires nothing of
anyone.

C. The estimated loss or increase in revenue to the state as a
result of enforcing or administering the rule will be zero because
the amendment requires nothing of anyone.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a rule that is
easier to read.

The probable economic cost to persons required to comply with
the rule will be zero because the amendment requires nothing
of anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the substance and effect of
the proposed amendment from any interested person. Com-
ments must be received at the Board no later than noon on
July 1, 1999. Comments should be addressed to Amanda G.
Birrell, General Counsel, Texas State Board of Public Accoun-
tancy, 333 Guadalupe, Tower III, Suite 900, Austin, Texas 78701
or faxed to her attention at (512) 305-7854.

Mr. Treacy has determined that the proposed rule will not have
an adverse economic effect on small businesses because the
amendment requires nothing of anyone.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is to be adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The proposed amendment is proposed under the Public Ac-
countancy Act, Texas Civil Statutes, Article 41a-1, 6(a) (Vernon
Supp. 1998), which authorizes the Board to adopt rules deemed
necessary or advisable to effectuate the Act.

No other article, statute or code is affected by this proposed
amendment.

§523.74. National Registry of Continuing Professional Education
[CPE] Sponsors.

(a) The board shall accept courses offered by sponsors
shown as being in good standing on the National Association of
State Boards of Accountancy’s National Registry of Continuing
Professional Education [CPE] Sponsors; however, organizations are
not required to register with the National Association of State Boards
of Accountancy.

(b) Organizations that elect to register with this board shall
adhere to the obligations of the sponsor identified in §523.73 of this
title (relating to Obligations of the Sponsor), and to the standards
promulgated by this board.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903429
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
Chapter 527. Quality Review
22 TAC §527.2

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.2 concerning Purpose. This amend-
ment is the result of the Rule Review required by Rider 167 of
the General Appropriations Act of 1997.

The proposed amendment to §527.2 will remove unnecessary
and dated language from the rule.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendment only
clears up the rule’s language, does not make substantive
changes, and it does not require anyone to perform any
additional services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendment only clears up
the rule’s language, and it does not require anyone to perform
any additional services.

C. the estimated loss or increase in revenue to the state or to
local governments as a result of enforcing or administering the
amendment will be zero because the amendment only clears up
the rule’s language, and it does not require anyone to perform
any additional services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed rule will be a rule that has
clearer, more accurate language. The probable economic cost
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to persons required to comply with the amendment will be zero
because the amendment only clears up the rule’s language, and
it does not require anyone to perform any additional services.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendment only clears up the rule’s language, and
it does not require anyone to perform any additional services.
The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.2. Purpose.

The purpose of the program is to monitor compliance with applicable
accounting and auditing standards adopted by generally recognized
standard-setting bodies. The program shall emphasize education,
including appropriate [education programs or] remedial procedures
which may be recommended or required where reporting does not
comply with [appropriate] professional standards. In the event a
firm does not [practice unit is unwilling or unable to] comply with
established standards, or afirm’s [practice-unit’s] professional work
is so inadequate [egregious] as to warrant disciplinary action, the
board shall take appropriate action to protect the public interest.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903403
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.4

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.4 concerning Quality Review Program.
This amendment is the result of the Rule Review required by
Rider 167 of the General Appropriations Act of 1997.

The proposed amendments to §527.4 will remove some unnec-
essary and incorrect terms, re-word and combine the substance
of two former paragraphs into one paragraph, and remove the
180 day time limit on extensions to perform the quality review.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendments are non-
substantive and do not require anyone to perform any additional
activities.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendments are non-
substantive and do not require anyone to perform any additional
activities.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments are non-
substantive and do not require anyone to perform any additional
activities.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed rule will be a rule with clearer,
more concise language that has no time limit on extensions.
The probable economic cost to persons required to comply with
the amendment will be zero because the amendments are non-
substantive and do not require anyone to perform any additional
activities.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendments are non-substantive and do not
require anyone to perform any additional activities. The Board
specifically invites comments from the public on the issues of
whether or not the proposed amendment will have an adverse
economic effect on small business; if the rule is believed to have
such an effect, then how may the Board legally and feasibly
reduce that effect considering the purpose of the statute under
which the rule is adopted; and if the rule is believed to have
such an effect, how the cost of compliance for a small business
compares with the cost of compliance for the largest business
affected by the rule under any of the following standards: (a)
cost per employee; (b) cost for each hour of labor; or (c)
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cost for each $100 of sales. See Texas Government Code,
§2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.4. Quality Review Program.

The following operations of the program shall be conducted by the
board. This section shall not require any firm to become a member
of any sponsoring organization.

(1) Applicability. Participation in the program is required
of each firm [practice unit] licensed or registered with the board that
[who] performs accounting and/or auditing engagements, including,
but not limited to, audits, reviews, compilations, forecasts, projec-
tions, or other special reports.

(2) Operation.

(A) Each firm [practice unit] registered with the board
shall enroll in the program of an approved sponsoring organization in
accordance with paragraph (6) of this section within one year from
its initial licensing date or the performance of services that require
a review. The firm [practice unit] shall adopt the review due date
assigned by the sponsoring organization, and must notify the board
of the date within 30 days of its assignment.

(B) It is the responsibility of the firm [practice unit]
to anticipate its needs for review services in sufficient time to enable
the reviewer to complete the review by[within six months after] the
assigned review due [report] date.

(3) Minimum standards. The board hereby adopts "Stan-
dards for Performing and Reporting on Peer Reviews" promulgated
by the American Institute of Certified Public Accountants, Inc., as its
minimum standards for review of firm [practice unit].

(4) Oversight. The board shall appoint a Quality Review
Oversight Board (QROB) whose function shall be the oversight and
monitoring of sponsoring organizations for compliance and imple-
mentation of the minimum standards for performing and reporting on
reviews. Oversight procedures to be followed by the QROB shall be
provided for by rules promulgated by the board. Information con-
cerning a specific firm or reviewer obtained by the QROB during
oversight activities shall be confidential, and the firm’s or reviewer’s
identity shall not be reported to the board. The QROB shall consist
of three members, none of whom are current members of the board.
The QROB’s membership shall consist of:

(A) one non-licensee member who shall have signifi-
cant experience in the preparation and/or use of financial statements;
and

(B) two certificate or registration holders with exten-
sive current experience in accounting and auditing services.

(5) Compensation. Compensation of QROB members
shall be set by the board.

(6) Sponsoring organizations. Qualified sponsoring or-
ganizations shall be the SEC Practice Section (SECPS); American
Institute of Certified Public Accountants (AICPA) Peer Review Pro-
gram, state CPA societies fully involved in the administration of the
AICPA Peer Review Program, National Conference of CPA Practi-
tioners (NCCPAP), and such other entities which [register with and]

are approved by the board [on their adherence to the quality review
minimum standards].

(7) Mergers, combinations, dissolution’s, or separations.
In the event that a firm is merged, otherwise combined, dissolved, or
separated, the sponsoring organization shall determine which firm is
considered the succeeding firm. Generally, the succeeding firm (the
firm with the largest accounting and auditing practice) shall retain
their peer review status and the review due date.

[(A) Mergers or combinations. In the event that two
or more firms are merged or sold and combined, the surviving firm
shall retain the quality review and the year of the firm with the largest
accounting and auditing practice.]

[(B) Dissolutions or separations. In the event that a
firm is divided, the new practice unit(s) shall retain the review year
of the former firm. In the event that such period is less than 12
months, a review year shall be assigned so that the review occurs
within 18 months of the commencement of the new firm.]

(8) The board will [may] accept extensions [an extension,
not to exceed 180 days, as] granted by the sponsoring organization to
conduct a review, provided the board is notified by the firm [practice
unit] within 20 days of the date that [of such] an extension is granted.

(9) A firm that has been rejected by a sponsoring orga-
nization for whatever reason must make an application to the board
and receive authorization to enroll in a program of another sponsor-
ing organization.

(10) A firm choosing to change to another sponsoring
organization may do so provided that the firm authorizes the previous
sponsoring organization to communicate to the succeeding sponsoring
organization any outstanding corrective actions related to the firm’s
most recent review. Any outstanding actions must be cleared prior to
transfer between sponsoring organizations.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903404
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.5

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.5 concerning Exemptions. This amend-
ment is the result of the Rule Review required by Rider 167 of
the General Appropriations Act of 1997.

The proposed amendment to §527.5 will allow for substitution
of "firm" for "practice unit" which is the correct term and requires
firms to notify the Board that they have become eligible for
quality review within 30 days of reaching eligibility.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
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the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed rule will be that the rule will
have correct terms and CPA firms will inform the Board of their
eligibility for quality review within 30 days of reaching eligibility.
The probable economic cost to persons required to comply with
the amendment will be the one-time cost to prepare and mail
a letter to the Board stating their eligibility, which the Board
estimates to be about $5.00.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the anticipated expense will be a one-time charge
of preparing and mailing a letter to the Board, about $5.00.
The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.5. Exemptions.

A firm [practice unit] which does not perform services as set out
in §527.4(1) of this title (relating to Quality Review Program) is
exempt from review and shall annually notify the board as to this
status. A firm claiming an exemption shall submit a request for

the exemption in writing to the board with an explanation of the
services offered by the firm. A firm [practice unit] which begins
providing services as set out in §527.4(1) of this title shall notify the
Board of the change in status within 30 days and provide the Board
withenrollment information within 12 months of the date the services
were first provided and have a review within 18 months of the date
the services were first provided.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903405
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.6

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.6 concerning exemptions. This amend-
ment is the result of the Rule Review required by Rider 167 of
the General Appropriations Act of 1997.

The proposed amendment to §527.6 clears up some of the
language, deletes subsection (c), and replaces "practice unit"
with "firm."

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendments clear
up language, are not substantive and do not require anyone in
state or local government to perform any services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendments clear up
language, are not substantive and do not require anyone in
state or local government to perform any services.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments clear
up language, are not substantive and do not require anyone in
state or local government to perform any services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed rule will be a rule with clearer,
more precise language. The probable economic cost to persons
required to comply with the amendment will be zero because
the amendments are not substantive and do not require any
additional services to be performed by anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
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be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendments are not substantive and do not
require any additional services to be performed by anyone.
The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.6. Reporting to the Board.

(a) A firm [practice unit] which is a member of the American
Institute of Certified Public Accountants (AICPA) Division for CPA
Firms and [which] has had a peer review performed by [under the
auspices of] the SEC Practice Section (SECPS) shall submit to the
board a copy of the peer review report (the reviewer’ s opinion letter),
letter of comments (LOC), letter of response (LOR), the conditional
letter of acceptance (CLOA) if corrective action is required, and final
letter of acceptance (FLOA) [(LOA)].

(b) For all peer reviews [the first quality review] covering a
peer [quality] review year, a firm [practice unit] shall submit to the
board:

(1) a copy of the report and the letter of acceptance from
the sponsoring organization, if such report is unqualified; or

(2) a copy of the report, LOC, LOR, CLOA, and FLOA
[LOA] if the report is modified [qualified] in any respect or adverse.

[(c) For a practice unit’s second and subsequent reviews,
including any review carried out on an accelerated basis as part of
the corrective action taken as a result of the previous quality review,
a practice unit shall submit to the board a copy of that review report
LOC, LOR, and LOA.]

(c) [(d)] If corrective action is required by the sponsoring
organization after a qualified or adverse review, the firm [practice
unit] shall submit to the board a copy of the final letter of acceptance
(FLOA) received from the sponsoring organization. If [following
corrective action] a second adverse opinion [review] is issued, the
firm and the licensees involved may be subject to a hearing under the
Public Accountancy Act [of 1991], Sections 21 and 22.

(d) [(e)] Any report or document required to be submitted
under subsection (b)[,] or (c)[, or (d)] of this section shall be filed
with the board within ten days of receipt of the notice of acceptance
by the sponsoring organization.

(e) [(f)] Any document submitted to the board under
subsection (b)[,] or(c) [, or (d)] of this section is confidential pursuant
to the Public Accountancy Act [of 1991], Section 15B(c), and after
review by the Quality Review Committee shall either be promptly
destroyed by the board’s staff, or at the instruction of the committee
submitted to the enforcement staff for opening an investigation [a
complaint ] file relative to such submission.

(f) [(g)] The reviewed firm or [and] sponsoring organization
shall complete the Texas State Board of Public Accountancy Quality
Review Compliance Reporting Form. The form shall be filed with
the state board upon final acceptance of the review by the sponsoring
organization. All the information requested on the form shall be
provided. The firm shall complete the appropriate[Firm Information
and Form Certification portion] portionsof the form. The form and all
required letters shall be filed with the board within ten days of receipt
of the final letter of acceptance (FLOA).[of the review, including the
completion of any correction action assigned the firm.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903406
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.7

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.7 concerning Retention of Documents
Relating to Peer Reviews. This amendment is the result
of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.

The proposed amendment to §527.7 will replace "practice unit"
with "firm" and will rewrite subsection (b) for clarity.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendments will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed rule will be a rule with clearer,
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more precise language. The probable economic cost to persons
required to comply with the amendment will be zero because
the amendments are not substantive and do not require any
additional services to be performed by anyone.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendments are not substantive and do not
require any additional services to be performed by anyone.
The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a)(Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.7. Retention of Documents Relating to Peer [Quality] Reviews.
(a) Each reviewer shall maintain in the files all documentation

necessary to establish that each review conformed to the review
standards of the relevant review program, including the review
working papers, copies of the review report, any comment letters,
and any correspondence indicating thefirm’s [practice unit’s]
concurrence, non-concurrence, and any proposed remedial actions
and any related implementation.

(b) The documents described in subsection (a) of this section
shall be retained in the reviewer’s office for a period of time
corresponding to the retention period of the [relevant] sponsoring
organization , and[,] upon request of the Quality Review Oversight
Board, shall be made available[ to it]. In no event shall the retention
period be less than 90 days from the date of acceptance of the review
by the sponsoring organization.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903407
William Treacy
Executive Director
Texas State Board of Public Accountancy

Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.8

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.8 concerning Oversight Procedures to
be Followed by the Quality Review Oversight Board. This
amendment is the result of the Rule Review required by Rider
167 of the General Appropriations Act of 1997.

The proposed amendment to §527.8 will use the correct
American Institute of Certified Public Accountants ("AICPA")
program’s name, replace "quality" review with "peer" review and
identify the Public Oversight Board as being an AICPA program.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendments are
not substantive and do not require anyone in state or local
government to perform any additional services.

B. the estimated reduction in costs to the state and to local gov-
ernments as a result of enforcing or administering the amend-
ment will be zero because the amendments are not substantive
and do not require anyone in state or local government to per-
form any additional services.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments are
not substantive and do not require anyone in state or local
government to perform any additional services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed rule will be a rule that is
clearer and has the correct names for the AICPA’s programs.
The probable economic cost to persons required to comply with
the amendment will be zero because the amendments are not
substantive and do not require anyone to perform any services.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas, 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendments are not substantive and do not
require anyone to perform any services.

The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
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of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a) (Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.8. Oversight Procedures to be Followed by the Quality Review
Oversight Board.

(a) The purpose of the quality Review Oversight Board
(QROB) shall consist of the following:

(1) monitoring sponsoring organizations to provide rea-
sonable assurance that peer [quality] reviews are being conducted
and reported on in accordance with peer [quality] review minimum
standards;

(2) reviewing the policies and procedures of sponsoring
organization applicants as to their conformity with the peer [quality]
review minimum standards; and

(3) (No change.)

(b) The oversight procedures to be performed by the QROB
in monitoring of sponsoring organizations shall consist of the
following.

(1) Where the sponsoring organization is the AICPA Peer
[Quality] Review Program or other approved sponsoring organizations
other than the SEC Practice Section (SECPS), the QROB shall
perform the following functions.

(A) (No change.)

(B) During such visits, the QROB shall:

(i) meet with the organization’s peer [quality]
review committee during the committee’s consideration of peer
[quality] review documents;

(ii) review the organization’s procedures for admin-
istering the peer [quality] review program;

(iii) review, on the basis of a random selection, a
number of on-site and off-site reviews performed by the organization
to include, at a minimum, a review of the report on the peer
[quality] review, the letter of comments (if any), the firm’s response
to the matters discussed in the letter of comments, the sponsoring
organization’s letter of acceptance outlining any additional corrective
or monitoring procedures, and the working papers on the selected
reviews; the purpose of review by the QROB is to determine whether
the reviews are being conducted and reported on in accordance with
the peer [quality] review minimum standards; and

(iv) expand the review of peer [quality] review
documents if significant deficiencies, problems, or inconsistencies are
encountered during the review of the materials.

(C) (No change.)

(2) Where the sponsoring organization is the SECPS,
the QROB shall review the published annual report of the Public
Oversight Board of the AICPA and conclude whether the procedures

carried out by the Public Oversight Board of the AICPA and the
disclosures contained in the annual report are indicative of an
acceptable level of oversight. Based on the results of its review,
the QROB shall make an annual recommendation to the board as to
the continuing qualifications of the SECPS as an approved sponsoring
organization.

(c) In the reviewing of policies and procedures of sponsoring
organization applicants, the QROB shall perform the following
procedures:

(1) review the policies as drafted by the applicant to
determine that they will provide reasonable assurance of conforming
with the minimum standards for peer [quality] reviews;

(2) review the procedures as proposed by the applicant to
determine that they will insure the following:

(A)-(D) (No change.)

(E) applicant has provided for an independent report
acceptance body that meets the standards for peer [quality] review;
the report acceptance body shall consider and accept the results of
the review; the report acceptance body should also require corrective
actions of firms with significant deficiencies noted in the review
process;

(3) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903408
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.9

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.9 concerning Procedures for a Spon-
soring Organization. This amendment is the result of the Rule
Review required by Rider 167 of the General Appropriations Act
of 1997.

The proposed amendment to §527.9 replaces "quality" review
with "peer" review.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendment does not
require anyone in state or local government to perform any
services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendment does not
require anyone in state or local government to perform any
services.
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C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendment does not
require anyone in state or local government to perform any
services.

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed rule will be that the rule will use
peer review, which is the correct term. The probable economic
cost to persons required to comply with the amendment will
be zero because the amendment does not require anyone to
perform any additional services.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas, 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendment does not require anyone in state or
local government to perform any services.

The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a) (Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.9. Procedures for a Sponsoring Organization.

(a) To qualify as a sponsoring organization, an entity must
submit a peer [quality] review administration plan to the board for
review and approval by the Quality Review Oversight Board (QROB).
The plan of administration must:

(1) establish a peer [quality] review report committee
(PRRC) [(QRRC)] and subcommittees as needed, and provide
professional staff as needed for the operation of the peer [quality]
review program;

(2) establish a program to communicate to firms partici-
pating in the peer [quality] review program the latest developments
in peer [quality] review standards and the most common findings in
the peer [quality] reviews conducted by the sponsoring organization;

(3) establish procedures for resolving any disagreement,
which may arise out of the performance of a peer [quality] review;

(4) establish procedures to resolve matters which may
lead to the dismissal of a firm from the peer [quality] review program,
and conduct hearings pursuant to those procedures;

(5) (No change.)

(6) require the maintenance of records of peer [quality]
reviews conducted under the program in accordance with the records
retention rules of the AICPA; and

(7) provide for periodic reports to the QROB on the results
of the peer [quality] review program.

(b) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903409
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.10

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.10 concerning Peer Review Report
Committee. This amendment is the result of the Rule Review
required by Rider 167 of the General Appropriations Act of 1997.

The proposed amendment to §527.10 replaces "quality" review
with "peer" review, replaces "his" state with "any" state, makes
a couple of language corrections, and removes the prohibition
that a person who serves on the ethic’s committee of a state
accountancy board or a state society could not also serve on
the Board’s Peer Review Report Committee ("PRRC").

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as
a result of adoption of the proposed rule will be that the
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rule will be easier to understand and a class of persons will
now be eligible for consideration for being on the PRRC. The
probable economic cost to persons required to comply with
the amendment will be zero because the amendments do not
require anyone to perform any services.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas, 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendments do not require anyone to perform any
services.

The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a) (Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.10. Peer [Quality] Review Report Committee.

A peer [quality] review report committee (PRRC) [(QRRC)] is com-
prised of CPAs practicing public accountancy and formed by a spon-
soring organization for the purpose of accepting peer [quality] review
reports submitted by firms on peer[quality] review engagements.

(1) Each member of a PRRC [QRRC] must be active
in the practice of public accountancy at a supervisory level in the
accounting or auditing function while serving on the committee. The
member’s firm must be enrolled in an approved practice-monitoring
program and have received an unqualified report on its most recently
completed peer [recent quality] review. A majority of the committee
members must satisfy the qualifications required of on-site peer
review team captains as established and reported in the AICPA
Standards for Performing and Reporting on Peer Reviews, paragraph
92 [76].

(2) Each member of the PRRC [QRRC] must be approved
for appointment by the governing body of the sponsoring organiza-
tion.

(3) In determining the size of the PRRC [QRRC], the
requirement for broad industry experience, and the likelihood of some
members needing to recuse themselves during the consideration of

some reviews as a result of the members’ close association to the
firm or having performed the review, shall be considered.

(4) No more than one PRRC [QRRC] member may be
from the same firm.

(5) The PRRC [QRRC] members’ terms shall be stag-
gered to provide for continuity and should not exceed three years,
subject to annual review, except for the governing body’s appointment
of the committee’s chair or for filling a vacancy on the committee.

(6) A PRRC [QRRC] member may not concurrently serve
as:

(A) a member of any [his] state’s board of accoun-
tancy; or

(B) a member of any [his] state’s CPA society’s ethics
committee.

(7) A PRRC [QRRC] member may not participate in any
discussion or have any vote with respect to a reviewed firm when the
committee member lacks independence as defined in §501.11 of this
title (relating to Independence) or has a conflict of interest. Examples
of conflicts of interest include, but are not limited to:

(A) the member’s firm has performed the most recent
peer [quality] review of the reviewed firm’s accounting and auditing
practice;

(B) the member served on the review team, which
performed the current or the immediately preceding review of the
enrolled firm;

[(C) the member serves on the state board of accoun-
tancy or state society ethics committee of any state in which any
office of the enrolled firm is located; and]

(C) [(D)] the member believes he cannot be impartial
or objective.

(8) Each PRRC [QRRC] member must comply with the
confidentiality requirements of §15B(c) of the Public Accountancy
Act [of 1991]. The sponsoring organization may annually require
its PRRC [QRRC] members to sign a statement acknowledging
their appointments and the responsibilities and obligations of their
appointments.

(9) A PRRC [QRRC] decision to accept a report must be
made by not fewer than three members who satisfy the above criteria.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903410
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦
22 TAC §527.11

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §527.11 concerning Responsibilities of Peer
Review Report Committee. This amendment is the result
of the Rule Review required by Rider 167 of the General
Appropriations Act of 1997.
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The proposed amendment to §527.11 replaces "QRRC" with
"PRRC" and replaces "quality" review with "peer" review.

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment will
be in effect:

A. the additional estimated cost to the state and to local
governments expected as a result of enforcing or administering
the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

B. the estimated reduction in costs to the state and to local
governments as a result of enforcing or administering the
amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

C. the estimated loss or increase in revenue to the state or
to local governments as a result of enforcing or administering
the amendment will be zero because the amendments do not
require anyone in state or local government to perform any
additional services.

Mr. Treacy has determined that for the first five-year period
the amendment is in effect the public benefits expected as a
result of adoption of the proposed rule will be that the rule
will use correct terms. The probable economic cost to persons
required to comply with the amendment will be zero because the
amendments do not require anyone in state or local government
to perform any additional services.

Mr. Treacy has determined that a Local Employment Impact
Statement is not required because the proposed amendment
will not affect a local economy.

The Board requests comments on the proposed amendment
from any interested person. Comments must be received at the
Board no later than noon on July 1, 1999. Comments should
be addressed to Amanda Birrell, General Counsel, Texas State
Board of Public Accountancy, 333 Guadalupe, Tower III, Suite
900, Austin, Texas, 78701 or faxed to her attention at (512) 305-
7854.

Mr. Treacy has determined that the proposed amendment
will not have an adverse economic effect on small businesses
because the amendments do not require anyone in state or local
government to perform any additional services.

The Board specifically invites comments from the public on
the issues of whether or not the proposed amendment will
have an adverse economic effect on small business; if the rule
is believed to have such an effect, then how may the Board
legally and feasibly reduce that effect considering the purpose
of the statute under which the rule is adopted; and if the rule is
believed to have such an effect, how the cost of compliance for
a small business compares with the cost of compliance for the
largest business affected by the rule under any of the following
standards: (a) cost per employee; (b) cost for each hour of
labor; or (c) cost for each $100 of sales. See Texas Government
Code, §2006.002(c).

The amendment is proposed under The Public Accountancy
Act, Texas Revised Civil Statutes Annotated, Article 41a-1,
§6(a) (Vernon Supp. 1998), which authorizes the Board to adopt
rules deemed necessary or advisable to effectuate the Act.

No other statute, code or article is affected by this proposed
amendment.

§527.11. Responsibilities of Peer [Quality] Review Report Commit-
tee.

The PRRC shall:

(1) [(a) The QRRC shall] establish and administer the
sponsoring organization’speer [quality] review program in accor-
dance with the AICPA Standards for Performing and Reporting on
Peer Reviews.

(2) [(b) The QRRC shall,] when necessary in reviewing
reports on peer [quality] reviews, prescribe actions designed to
assure correction of the deficiencies in the reviewed firm’s system of
quality control policies and procedures.

(3) [(c) TheQRRC shall] monitor the prescribed remedial
and corrective actions to determine compliance by the reviewed firm.

(4) [(d) The QRRC shall] resolve instances in which there
is a lack of cooperation and agreement [disagreement] between the
committee and review teams or reviewed firms in accordance with
the sponsoring organization’s adjudication process.

(5) [(e) The QRRC shall] act upon requests from firms
for changes in the timetable of their reviews.

(6) [(f) The QRRC shall] appoint members to subcommit-
tees and task forces as necessary to carry out its functions.

(7) [(g) The QRRC shall] establish and perform proce-
dures for insuring that reviews are performed and reported on in
accordance with the AICPA Standards for Performing and Reporting
on Peer Reviews.

(8) [(h) The QRRC shall] establish a report acceptance
process, which facilitates the exchange of viewpoints among com-
mittee members.

(9) [(i) The QRRC shall] communicate to the governing
body of the sponsoring organization on a recurring basis:

(A) [(1)] problems experienced by the enrolled firms in
their systems of quality control as noted in the peer [quality] reviews
conducted by the sponsoring organization;

(B) [(2)] problems experienced in the implementation
of the peer [quality] review program; and

(C) [(3)] a summary of the historical results of the peer
[quality] review program.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903411
William Treacy
Executive Director
Texas State Board of Public Accountancy
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 305-7848

♦ ♦ ♦

Part XXIII. Texas Real Estate Commis-
sion
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Chapter 535. Provisions of the Real Estate Li-
cense Act

Subchapter F. Education, Experience, Educational
Programs, Time Periods and Type of License
22 TAC §§535.61-535.64, §535.66, §§535.68-535.70

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Real Estate Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Real Estate Commission (TREC) proposes the re-
peal of §535.61, concerning examinations and acceptance of
courses, §535.62, concerning waiver of examinations, §535.63,
concerning broker education and experience, §535.64, con-
cerning salesperson education, §535.66, concerning accredi-
tation of educational programs, §535.68, concerning broker al-
ternative education and experience, §535.69, concerning ad-
ditional core real estate courses and §535.70, concerning re-
quired coursework. The subjects addressed in these sections
will be covered in new sections TREC is proposing for adoption
as part of its rule review process. Adoption of the repeals is
necessary to reduce the volume of TREC’s rules and make the
rules easier for the public to use.

Mark A. Moseley, general counsel , has determined that for the
first five-year period the repeals are in effect there will be no
fiscal implications for state or local government as a result of
enforcing or administering the repeals. There is no anticipated
impact on local or state employment as a result of implementing
the repeals.

Mr. Moseley also has determined that for each year of the
first five years the repeals as proposed are in effect the public
benefit anticipated as a result of enforcing the repeals will be
a reduction in the number of TREC rules and greater ease in
reading the remaining rules. There is no anticipated economic
cost to persons who are required to comply with the proposed
repeals.

Comments on the proposal may be submitted to Mark A.
Moseley, General Counsel, Texas Real Estate Commission, P.O.
Box 12188, Austin, Texas 78711-2188.

The repeals are proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

§535.61. Examinations and Acceptance of Courses.
§535.62. Waiver of Examination.
§535.63. Brokers: Education and Experience.
§535.64. Salespersons: Education.
§535.66. Educational Programs: Accreditation.
§535.68. Brokers: Alternative Education and Experience.
§535.69. Additional Core Real Estate Courses.
§535.70. Required Coursework.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 11, 1999.

TRD-9903461
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 465–39000

♦ ♦ ♦
TITLE 28. INSURANCE

Part II. Texas Workers’ Compensation
Commission

Chapter 134. Benefits–Guidelines for Medical
Services, Charges, and Payments

Subchapter K. Treatment Guidelines
28 TAC §134.1001

The Texas Workers’ Compensation Commission ("Commis-
sion") proposes an amendment to §134.1001, concerning the
Spine Treatment Guideline.

The Spine Treatment Guideline (STG) clarifies those services
that are reasonable and medically necessary for care of the
spine for the injured employees of Texas. The guideline
is not to be used as a fixed treatment protocol, but rather
identifies a normal course of treatment and reflects typical
courses of intervention, while recognizing that there will be
injured employees who will require less or more treatment than
is outlined. The guideline also acknowledges that in atypical
cases, treatment falling outside the guideline will occasionally
be necessary. However, those cases that exceed the guideline
level of treatment are subject to more careful scrutiny and review
and require documentation of the special circumstances that
justify the treatment. The guideline does not prescribe the type
and frequency of treatment; treatment must be based on patient
need and the health care provider’s professional judgment. The
rule is designed to function as a guideline and is not to be used
as the sole reason for denial of treatments and services.

Proposed amendments to §134.1001 contain 1999 Current Pro-
cedural Terminology (CPT) codes as published in the Physi-
cian’s Current Procedural Terminology, 1999, (American Med-
ical Association, copyright 1998). These CPT Codes and
nomenclature only are Copyright 1998 American Medical As-
sociation.

The guideline promotes quality health care, injury specific
treatment and appropriateness of care, by identifying clinically
acceptable courses of care for spine injuries, and by facilitating
communication between all parties in order to achieve rapid
recovery from the effects of an injury. This communication
will also promote a timely return to modified or full duty work
that takes into account the job demands and the functional
capabilities of the injured employee.

The Commission considered all relevant statutory and policy
mandates and objectives and designed this rule to achieve
those mandates and objectives, including the following:

(1) the establishment of medical policies and guidelines relating
to use of medical services by employees who suffer compens-
able injuries;
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(2) the establishment of medical policies relating to necessary
treatments for injuries which are designed to ensure the quality
of medical care and designed to achieve effective medical cost
control;

(3) the establishment of a program for prospective, concurrent,
and retrospective review and resolution of a dispute regarding
health care treatment and services; and

(4) the establishment of a program for systematic monitoring of
the necessity of treatments administered, for detection of prac-
tices and patterns by insurance carriers in unreasonably deny-
ing authorization of payment, and for increasing the intensity of
review for compliance with medical policies or fee guidelines.

Section 134.1003 as proposed for amendment will achieve
these objectives by:

(1) identifying services that are reasonable and medically
necessary for treatment of spine injuries;

(2) assisting all parties with regard to the appropriate treatment
and management of disorders of the spine in employees’
compensation healthcare;

(3) establishing a guideline against which aspects of care can
be compared;

(4) identifying clinically acceptable courses of care for spine
injuries;

(5) establishing documentation standards which support the ap-
propriateness of the level of service for assessment/evaluation
and on-going treatment;

(6) providing a mechanism for prospective, concurrent, and
retrospective review to ensure efficient and effective health care
utilization; and

(7) establishing normal courses of treatment based on clinical
indicators at different levels of healing.

In accordance with the statutory objectives and Commission
policy, the Spine Treatment Guideline seeks to balance the need
for cost control and review with the need for access to quality
medical care by establishing typical courses of treatment, but
allowing treatment outside the set parameters with additional
documentation of the need for the treatment.

Quality of medical care is ensured by reliance upon input from
experts and recognized studies in the field of spine treatment.
The guideline ensures access to health care and that quality
care will be available in each individual case by its ground rules
that allow for treatment outside the stated parameters.

Effective medical cost control is achieved by establishing param-
eters for eligibility and termination of treatment, by setting doc-
umentation standards which support the appropriateness of the
treatment; by requiring additional documentation for treatment
falling outside the guideline’s parameter; and by providing that
treatments for the spine are subject to the Commission’s sepa-
rate rule requiring insurance carrier preauthorization for certain
treatments as a prerequisite to payment for the services.

The guideline allows for prospective, concurrent, and retrospec-
tive review of treatment by: setting standards for eligibility and
treatment and setting documentation standards. These stan-
dards are to be used by health care providers as a basis for
prospective review of possible treatment. The guideline and
the documentation requirements should also provide the health

care provider with a means to justify treatments when ques-
tioned concurrently or retrospectively by an insurance carrier.

The guideline and documentation also provide a starting point
for insurance carriers in conducting prospective, concurrent, or
retrospective review of treatment. The Medical Review Division
and the Compliance and Practices Division will use the guideline
and documentation as a tool for prospective, concurrent, and
retrospective review of treatment, including use in conducting
audits of health care providers and insurance carriers, use in
the establishment of a program for systematic monitoring of
the necessity of treatments administered, and use in medical
dispute resolution.

The guideline also promotes quality health care, injury specific
treatment and appropriateness of care, by facilitating commu-
nication between all parties in order to achieve rapid recovery
from the effects of an injury. This communication will also pro-
mote a timely return to modified or full duty work that takes into
account the job demands and the functional capabilities of the
injured employee.

The rule will promote quality health care and injury specific treat-
ment for injured employees by identifying clinically acceptable
courses of care for specific spine injuries. Another benefit will be
that the rule will provide a mechanism to monitor the necessity
of treatment administered and establish treatment parameters,
thus providing greater efficiency in the provision of treatment to
the injured employee for spine injuries.

The clinical and diagnostic treatment guidelines contained in
this proposed amendment have been developed in conjunction
with health care providers and other parties in the employees’
compensation system. The Commission’s Medical Review
Division began its review of the STG by conducting a focus
group with insurance carriers in 1997. The Commission invited
eight different insurance carriers to participate in this focus
group. The purpose of the meeting was to collect feedback
on the STG from the insurance carriers’ perspective. The
following insurance carriers were represented at this focus
group, Forte, Intracorp, Cigna, Corvel Corporation, Kemper
National Services, Liberty Mutual, Texas Association of School
Boards and the Texas Workers’ Compensation Insurance Fund.

The Medical Review Division also contacted the Spine Treat-
ment Guideline Workgroup members, who assisted in drafting
the guideline in 1994, composed of members from the follow-
ing areas of medical practice and business: chiropractic, neuro-
surgery, orthopaedic surgery, physical medicine and rehabilita-
tion, family practice, physical therapy, occupational therapy, os-
teopathic medicine and insurance. Workgroup members were
asked to review the guideline, recommend changes, and give
feedback on the guideline’s use and effectiveness since it was
adopted. The Medical Review Division also conducted sep-
arate focus groups with medical doctors and chiropractors in
Austin, Dallas, El Paso, Houston and San Antonio. These focus
groups gave feedback on the guidelines’ use and recommended
changes.

The Commission formed a Spine Treatment Guideline Revision
Workgroup (STGRW) to review the recommendations from all
these different groups and consider new treatments for inclusion
in the STG. The STGRW was composed of members from the
following areas of medical practice and business: chiropractic,
neurosurgery, orthopaedic surgery, physical medicine and reha-
bilitation, occupational medicine, physical therapy, occupational
therapy, osteopathic medicine and insurance. The workgroup
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met in January, February, March and April of 1999 and reviewed
treatments currently in the STG to determine if they were still
reasonable and medically necessary. The workgroup recom-
mended adding parameters to some of the treatments to clarify
when these treatments are reasonable and medically neces-
sary.

The workgroup also reviewed 10 new treatments identified
through the feedback collected. Out of the 10 reviewed,
only acupuncture is recommended for addition to the STG.
The workgroup used reports of scientific research as well
as their own expertise and practice experience in developing
their recommendations. Intradiscal electrothermal annuloplasty
was not recommended for inclusion in the STG because of
insufficient data at the time of their review to warrant inclusion.
The STGRW also considered the following treatments but found
there was little or no scientific literature to support their inclusion
in the STG: magnet therapy, vitamin therapy and prolo therapy.
In addition, the following treatments were reviewed, but were
found to have contradictory results in the medical literature and
insufficient support to warrant inclusion in the STG: vertebral
axial decompression and botox.

The STGRW also discussed current perception threshold, a
type of sensory conductive test, and agreed that there was
supporting literature for its effectiveness in some medical
conditions but that there was little evidence to warrant its
use for musculoskeletal conditions. Therefore the STGRW
recommended that this treatment not be included in the STG.
The STGRW also discussed nerve conduction velocity studies
and somatosensory evoked potentials. The STGRW concluded
that somatosensory evoked potentials were appropriate only
for intraoperative monitoring and that repeated studies have
extremely limited application. The STGRW did not recommend
that these studies be included in the STG.

The STGRW considered recommendations made by the Texas
Workers’ Compensation Commission’s Medical Advisory Com-
mittee. By statute, the MAC advises the division in develop-
ing and administering the medical policies, fee guidelines, and
utilization guidelines established under the Texas Labor Code,
§413.011. The MAC is composed of members from the fol-
lowing fields, appointed by the Commission: public health care
facility, private health care facility, a doctor of medicine, a doc-
tor of osteopathic medicine, a chiropractor, a dentist, a physical
therapist, a pharmacist, a podiatrist, an occupational therapist,
a medical equipment supplier, a registered nurse, a represen-
tative of employers, a representative of employees, and two
representatives of the general public. The Medical Advisory
Committee formed the Guideline Standardization Subcommit-
tee (GSS) to review all treatment guidelines and recommend
changes which make all treatment guidelines consistent. The
STGRW considered recommendations made by the GSS and
recommendations made by the focus groups and the original
STG workgroup. The MAC reviewed and endorsed recommen-
dations made by the GSS and the STGRW as well as making
some additional recommendations.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read
to determine all proposed changes.

A number of changes are proposed to make the text portion of
the STG consistent with the recently adopted Upper Extremities
Treatment Guideline (UETG) and the Lower Extremities Treat-
ment Guideline (LETG). Because musculoskeletal injuries are

similar in the workers’ compensation system and involve simi-
lar treatments, consistency between all treatment guidelines will
minimize confusion and ensure that the guidelines address sim-
ilar issues in the same way.

Proposed subsection (a) corrects references to other subsec-
tions of the rule in the table of contents.

In addition, a number of changes are proposed for grammatical
and form consistency between the STG and the UETG and the
LETG and do not substantively alter the guideline.

The term "Primary Gatekeeper" has been changed to "Treating
Doctor" in proposed subsections (a)(2) and (c) to make them
consistent with the UETG and the LETG and with terms used
generally in the workers’ compensation system.

Proposed subsection (b)(1) and (2) change the Purpose and
Goals statements to make them consistent with the UETG and
the LETG. A new proposed phrase in subsection (b)(1) clarifies
the purpose by stating that treatments and services will not be
automatically deemed as reasonable and necessary because
the treatment or service is listed in the guideline.

Subsection (b)(2)(C) has been reworded to clarify that the
guideline addresses treatment for a compensable injury and to
make it consistent with the UETG and the LETG.

Proposed changes to subsections (c)(3) and (5), and (d)(1)
make the wording in the STG consistent with the UETG and
the LETG.

Proposed changes to subsection (d)(1)(E) make it consistent
with the UETG and the LETG and also cross-reference other
sections of the guideline that refer to the same subject. This
cross-referencing helps the reader access related sections of
the guideline with ease.

Proposed changes to subsection (d)(1)(F) clarify return to work
options (either full or modified duties) for the injured employee.

In a number of places throughout the guideline, terms such as
"will" and "should" have been changed to "shall." Also passive
language has been replaced with active tense. These changes
make the STG more consistent with the UETG and the LETG
and also provide additional clarity. Such language changes
were placed in proposed subsections (d)(2), (d)(2)(A), (d)(3),
(e)(1), (e)(2)(H) and (e)(3)(B).

Proposed subsection (d)(2)(D) and (E) have been changed
to make the STG consistent with the UETG and the LETG.
Proposed subsection (d)(2)(F) has been added to the STG to
make it consistent with the UETG and the LETG.

Proposed subsection (d)(4), (5), and (6) have been changed
to make them consistent with the UETG and the LETG. In
addition, subsection (d)(2), the Application Tables in the current
guideline, have been deleted as a result of a recommendation
made by the workgroup and the MAC. The tables describe the
process and the documentation requirements needed for health
care providers and insurance carriers during the treatment of
the injured employee. The workgroup considered that this
information gave needed guidance to the parties in the system
when the STG was first adopted but is now outdated and should
be deleted unless public comment indicates a need for these
tables.

Proposed subsection (e)(1) and (2) have been changed to make
them consistent with the UETG and the LETG. In addition, the
workgroup and the MAC recommended adding the term "most
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appropriate" in subsection (e)(2)(A)(iii) to describe "least inten-
sive setting." This addition would clarify that appropriateness is
also a consideration in choosing a treatment setting.

In proposed subsection (e)(2)(B) and in other sections through-
out the rule, the term "plan of treatment" has been replaced with
"treatment plan" for consistency with the UETG and the LETG.

Proposed subsection (e)(2)(C) includes changes that are pro-
posed both to make this section consistent with the UETG and
the LETG as well as changes recommended by the workgroup
and the MAC. The workgroup and MAC recommended that the
term "patient" be replaced with "injured employee" to keep it
consistent with language used throughout the guideline. They
also recommended replacing the term "must" with "should" be-
cause the health care provider cannot control whether the in-
jured employee fully understands his/her role in the recovery
process. This subsection also contains a cross-reference to
other sections of the guideline that address the same subject.
The cross-referencing helps the reader access related sections
of the guideline with ease.

The workgroup reviewed treatments currently in the STG to de-
termine if they were reasonable and medically necessary. The
workgroup recommended adding parameters to some of the
treatments to clarify when these treatments are reasonable and
medically necessary. Proposed subsection (e)(2)(D), (E), (F),
(G), (L), (S), and (T) were added to clarify when these treat-
ments are reasonable and necessary. The treatments listed in
these subsections appear in the treatment tables sections of
the guideline and include: outpatient evaluation and therapies,
manipulation, chronic pain management programs, TENS units,
rehabilitation programs (work conditioning, work hardening and
outpatient medical rehabilitation), spinal injections, and trigger
point injections. This new language adds clarity regarding the
appropriateness and purpose of the treatments.

Proposed subsection (e)(2)(H) includes new language that the
STGRW and the MAC recommended to emphasize that return
to work planning should commence as early as possible for
severe injuries. The STGRW and the MAC recommended
this change because early planning for severe injuries allows
for comprehensive rehabilitation before the injured employee
reaches statutory MMI.

Proposed subsection (e)(2)(J) is changed to make it consistent
with the UETG and the LETG.

Proposed subsection (e)(2)(K) is changed to make it consistent
with the UETG and the LETG and to reflect recommended
terminology changes made by the Guideline Standardization
Subcommittee (GSS) and the MAC. These recommendations
included changing "levels of care" to "phases of care" and are
reflected throughout the guideline. The GSS recommended this
change because the term "phase" more accurately captured
the medical process. This change also appears in subsections
(e)(3)(B), (g), (g)(2), (g)(3), (g)(5), (g)(7), (g)(7)(A), (g)(7)(B),
and (g)(7)(C), (j)(2)(A), and deletion of the term "level of service"
in the glossary. Deletion of current subsection (e)(2)(I) is
proposed as recommended by the STGRW and the MAC. This
recommendation was made because the content of subsection
(e)(2)(I) is now included in the 1996 Medical Fee Guideline.
This section addresses mental health evaluations when used
exclusively to assess the injured employee’s readiness for work
hardening and describes which mental health services are
independent or inclusive of multidisciplinary programs such as

work hardening. These issues are well addressed in the MFG
and thus are no longer needed in the STG.

Proposed subsection (e)(2)(M) changes the term "secondary"
to "intermediate" to reflect recommendations by the GSS and
the MAC. The GSS recommended this change because the
term "intermediate" more accurately describes the healing
phase than the term "secondary." This change also appears
in subsections (g)(3), (g)(7)(B), (C), (D), and (i)(7).

Proposed subsection (e)(2)(N) and (O) are changed to make
them consistent with the UETG and the LETG.

Proposed subsection (e)(2)(Q) reflects changes recommended
by the STGRW and the MAC. These changes update the
indications for the use of bone growth stimulators.

Proposed subsection (e)(2)(R) was reworded and reorganized
by the STGRW and supported by the MAC. The rewording
makes the subsection clearer. Current subsection (e)(2)(R)(ii)
was deleted because the workgroup felt it was an inappropriate
objective for interventional pain procedures.

Proposed subsection (e)(2)(U) adds acupuncture to the ser-
vices used for the care of the spine. The STGRW and the MAC
recommended this addition and added this subsection to give in-
dications for the appropriate use of acupuncture. The STGRW
reviewed literature regarding the results of scientific research
on acupuncture treatment and used their experience in treating
patients who benefitted from the treatment of acupuncture to
make their recommendation. The STGRW and the MAC recom-
mended adding acupuncture because it has been successfully
used for the treatment of spine injuries within the parameters
set forth in subsection (e)(2)(U).

Proposed subsection (e)(2)(Y) is added for consistency with the
UETG and the LETG.

Proposed subsection (e)(3)(A) and (B) are changed in part for
consistency with the UETG and the LETG.

Proposed subsection (e)(3)(B)-(F) include new language that
corresponds with proposed subsection in the ground rules
for outpatient evaluation and therapies, rehabilitation programs
(work conditioning, work hardening, and outpatient rehabilita-
tion), manipulation, and TENS units. This new language is
added based on recommendations from the STGRW and the
MAC and sets out guidelines for objective documentation of the
need to continue these treatments.

Proposed subsection (e)(3)(G), (H) and (4) are changed to
make them consistent with the UETG and the LETG.

Proposed subsection (f)(2)(J) is moved to subsection (f)(2)(N)
because the time line recommendation for the performance of
discography is no longer as listed in the current STG. Proposed
new subsection (f)(2)(N) places discography towards the end
of the list of diagnostics which is more appropriate with the
new indications recommended by the STGRW and the MAC
and gives a description of a discogram. Proposed subsection
(f)(3)(C) provides time recommendations for the performance
of discography, gives guidance for their use, and lists specific
indicators that must occur for discography to be appropriate.
These changes are made to improve the quality of care the
injured employee receives by allowing for this diagnostic test to
be done when it is most appropriate. In addition, the indications
for discography also appear as part of the surgical algorithms
in subsection (i)(8).
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Proposed subsection (f)(2)(L) and (M) cross-reference selec-
tive nerve root injections and facet injections to new subsection
(e)(2)(S)(ii) and (iv) because these new subsections list indi-
cations for these injections. Subsection (f)(2)(L) changes the
wording which requires fluoroscopy to make it consistent with
the wording requiring fluoroscopy in subsection (f)(2)(M).

It is proposed that current subsection (f)(2)(O) listing "physical
capacity evaluation" be deleted because this procedure is now
rarely performed alone and is usually part of a functional ca-
pacity evaluation which is already listed. This recommendation
has also resulted in changes to subsections: (f)(3)(D), (g)(7)(A),
(g)(7)(C), (h)(2) and deletion of subsection (h)(2)(C).

Proposed subsection (f)(3)(A), (B), and (C) change the term
"treatment" to "diagnostics" to reflect that these are diagnostic
interventions rather than treatments.

Proposed subsection (g)(1) deletes the current introduction
section and replaces it with new language that clarifies the
content of this subsection and makes it consistent with the
UETG and the LETG.

Proposed subsection (g)(2) changes the term "primary" to
"initial" as recommended by the GSS and the MAC. The
GSS recommended this change to all treatment guidelines
because the term "initial" more accurately describes the healing
phase than "primary." Other changes to this subsection make
it consistent with the UETG and the LETG. This change also
appears in subsections (g)(7)(A), (C), (D), and (i)(7).

Proposed subsections (g)(4) and (g)(5) change the language to
make it consistent with the UETG and the LETG.

Proposed new subsection (g)(6) adds language to describe
treatment for all treatment guidelines beyond the tertiary phase.
This subsection was added as a recommendation from the
GSS. The MAC reviewed the new language and recommended
it be included in the STG revision. This new subsection would
clarify that there are some cases where the injured employee
requires treatment after reaching MMI or after completing the
tertiary phase of treatment. This new subsection describes
the treatment typically provided. The section also repeats
the responsibilities for the health care providers and insurance
carriers that are listed in other sections of the guideline to
ensure these responsibilities are adhered to when evaluating
post-tertiary care.

Proposed changes to the Initial, Intermediate and Tertiary
Phases of Care treatment tables include the following. The
heading "Types of Intervention" has been changed to "Treatment
Intervention" to make the STG consistent with the UETG and the
LETG and because the term treatment more accurately repre-
sents the items included in this section. The heading "Clinical or
Behavioral Indicators" has been changed to "Clinical Indicators"
to make the STG consistent with the UETG and the LETG. "At-
tended Procedures," "Concurrent Home Program," and "Unat-
tended Modalities," have been replaced with "Outpatient Evalu-
ation and Therapy" which is subdivided into "Attended Modali-
ties and Procedures", "Unattended Modalities" and "Concurrent
Home Programs." These changes make the treatment tables
consistent with the UETG and the LETG and help clarify related
services by listing them under one heading. "Job Site Analysis"
and "Functional Capacity Evaluations" have been moved from
the Treatment Intervention section to the Return To Work Issues
section. These changes are made to make the STG consistent
with the UETG and the LETG and because these evaluations

are not treatments and are therefore more appropriately listed
under the Return To Work Issues section.

Proposed changes to the Initial Phase of Care treatment
table include the following. The sentence listed in the Goal
of Initial Intervention section has been changed to make it
consistent with the wording that appears in subsection (g)(2)
which describes the initial phase of care. "Biofeedback" was
deleted based on a recommendation from the STGRW and the
MAC, that "Biofeedback" is not appropriate for this phase of
care.

The STGRW and the MAC recommended that the term "Mental
Health Intervention" be replaced with "Mental Health Evalua-
tion." Although the UETG and the LETG do not include this
treatment at the initial phase, the STGRW recommended it be
included in the STG because the need for a mental health eval-
uation for spine injuries is more likely than for extremity injuries.

It is proposed that the term "Pharmaceutical Treatment" be
replaced with the term "Medication" to make it consistent with
the UETG and the LETG.

In the proposed phases of care tables the following treatments
have a cross-reference added to refer the reader to new ground
rules which describe the appropriate use of the treatment:
acupuncture, diagnostic testing, injections, outpatient evaluation
and treatment, and TENS units. The term "pain/symptom
control" has been deleted from the treatment intervention
section because it is already covered under other treatments
listed.

Proposed changes to the Intermediate Phase of Care Treatment
Table are as follows. The Description section would be
changed to make this section consistent with the description
that appears in subsection (g)(3). In the Goal of Intermediate
Intervention section "work return" has been replaced with
"return to work" to reflect the terms more commonly used in the
field. Under the Treatment Intervention section "Biofeedback"
is deleted based on the STGRW’s recommendation because
"Biofeedback" is covered under "Behavioral Pain Management"
which is already listed. "Conditioning" is deleted because it
falls under the newly listed "Outpatient Evaluation and Therapy"
heading. The term "Diagnostic" is deleted from "Diagnostic
Injections" because these injections can be both diagnostic
and therapeutic. "Behavioral Pain Management/Relaxation
Training" is removed from under the heading "Education" and
listed separately as "Behavioral Pain Management." "Relaxation
Training" is not listed because it falls within the scope of
"Behavioral Pain Management" and does not need to be listed
separately. "Chronic Pain Management" has been deleted
from under the heading "Single or Interdisciplinary Programs"
because the STGRW believed these programs are appropriate
only after 6 months of chronic pain. Therefore such programs
are not appropriate for the Intermediate Phase of Care which
is typically only 0 to 8 weeks long. The term "Limited
program activity with access to health care providers as referrals
and/or consultants" is deleted because it is not a treatment
intervention and is dealt with elsewhere in the guideline. The
term "Limited Unattended Modalities only in conjunction with
Attended Procedures" is deleted because this is covered under
the heading "Outpatient Evaluation and Therapy". The term
"Medication Modification" has been changed to "Medication" to
make it consistent with UETG and the LETG. The terms "Post-
op Phase as limited rehabilitation" and "Rule in/rule out surgery"
are deleted because these are not treatment interventions. The
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term "Single" is added to the term "Interdisciplinary Programs"
to accurately describe the programs listed under this heading.
"Work Conditioning" is added under this heading because it
is a program which is appropriate at this phase of care. The
following treatments have a cross-reference added to refer the
reader to the new ground rules which describe the appropriate
use of the treatments: Injections, Diagnostic Testing, and
Outpatient Evaluation and Therapy.

Proposed changes to the Tertiary Phase of Care Treatment
Table include the following. The term "claimant" is replaced
with "injured employee" for consistency throughout the guide-
line. The word "final" is replaced with"tertiary" in the Goal of
Tertiary Intervention section, since the tertiary phase is not
always the final phase of care for injured employees. In the
Treatment Intervention section "Relaxation Training" is deleted
because it falls within the scope of "Behavioral Pain Manage-
ment" and does not need to be listed separately. The term
"Single" is added to the term "Interdisciplinary Programs" to ac-
curately describe the programs listed under this heading. "Work
Conditioning" is added under the heading of "Single or Interdis-
ciplinary Programs" because it is a program appropriate for this
phase of care. The term "Medication" is added in this section
because it is an appropriate treatment intervention for this phase
of care and to make the STG consistent with the UETG and the
LETG. The following treatments have a cross-reference added
to refer the reader to the new ground rules which describe the
appropriate use of the treatments: Diagnostic Testing, Chronic
Pain Management, and Outpatient Evaluation and Therapy.

A sentence is added to the "Return To Work Issues" section
of the Tertiary Phase of Care table to include the possibility
of vocational rehabilitation services by the Texas Rehabilitation
Commission for injured employees who are unable to return
to work after the tertiary phase of care. This is added to
reflect procedures that are currently in place. "Assessments"
is replaced with the word "evaluations" in proposed subsection
(h)(3)(B) because this is the more commonly used term in the
medical community.

Proposed subsection (i)(2) has been updated to list 1999 Cur-
rent Procedural Terminology (CPT) codes as published in the
Physician’s Current Procedural Terminology, 1999, (American
Medical Association, copyright 1998). Similarly subsection
(i)(7)(A), (B) and (C) have been updated to use 1999 CPT
codes.

Proposed subsection (i)(7) changes "intercostal" to "radiating
chest wall" to clarify the meaning of this chart.

Changes to the glossary, subsection (j), are proposed for clar-
ification and to make the STG consistent with the UETG and
the LETG. These changes are made as a result of a recom-
mendation by the GSS and the MAC to make the glossaries of
all treatment guidelines consistent. The following terms were
added to the glossary: acceptable standards of care, acute,
aggravation, algorithm, assessment/evaluation, chronic, com-
pensable injury, decomposition, diagnosis, diagnostic module,
diagnostic test, exacerbation, examination, first, first doctor, fo-
cus review, frequency of intervention, functional capacity eval-
uation, health care, initial phase of care, intermediate phase
of care, intermediate treatment, medical necessity, module, ob-
jective findings, phases of care, proper clinical documentation,
reason for denial, referral, screening criteria, single point of con-
tact, standard, static, subacute, subjective complaints, tertiary
phase of care, tertiary treatment, time limited, and treatment

module. In addition, the following terms include other changes:
in subsection (j)(11)(A) the word "change" is replaced with "ob-
jective improvement" to clarify the definition; and in subsection
(j)(11)(B) the word "objective" is also added to clarify the defi-
nition.

Proposed subsection (j)(35) is amended to update the definition
of MMI so that it is consistent with changes to the Texas Labor
Code and to make the STG consistent with the UETG and the
LETG.

Proposed subsections (j)(31), (49), (58), and (59) are changed
to make the definitions consistent with the UETG and the LETG.

Proposed subsection (j)(47) and (52) are changed to incorpo-
rate changes recommended by the GSS and the MAC to the
definitions of "Significant Neurological Deficit" and "Strain."

A proposed new section titled "Revised Bibliography" has been
added to reflect the additional references used by the STGRW.

Other changes to subsections (b), (c), (d), (e), and (f) are
proposed for clarity of language, consistency with the UETG
and the LETG, and/or grammatical improvement.

Victor Rodriguez, Finance Manager, has determined that for the
first five-year period the proposed amendment is in effect there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the rule.

For the first five years the proposed amendment is in effect,
local government as a regulating entity is expected to have
no additional or reduced costs and no loss or increase in rev-
enue because it does not regulate under this rule. Because the
Guideline is currently in effect, state government is expected to
have no additional or reduced costs and no loss or increase in
revenue as a result of enforcing or administering the proposed
amendments to the rule. Local government and state govern-
ment as covered regulated entities will be impacted in the same
manner as described later in this preamble for persons required
to comply with the rule as proposed.

Mr. Rodriguez has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be the promotion
of quality health care and injury specific treatment for injured
employees by identifying clinically acceptable courses of care
for spine injuries. The rule will provide a mechanism to monitor
the necessity of treatment administered and establish treatment
parameters, and guidelines relevant to prospective, concurrent,
and retrospective review of treatment, thus providing greater
efficiency in the provision of spine treatment to the injured
employee.

There are no anticipated economic costs to persons required
to comply with the rule as proposed because the Guideline is
currently in effect and the proposed amendments would not
result in economic costs. There will be no adverse economic
impact on small businesses. There will be no difference
in cost of compliance for small business compared to larger
businesses.

Comments on the proposal or requests for public hearing must
be submitted to Donna Davila by 5:00 p.m. July 26, 1999, at
Office of the General Counsel, Mailstop #4-D, Texas Workers’
Compensation Commission, Southfield Building, 4000 South
IH-35, Austin, Texas 78704-7491. A public hearing on this
proposed rule is tentatively scheduled for August 4, 1999, at
the Austin office of the Commission (Southfield Building, 4000

24 TexReg 4728 June 25, 1999 Texas Register



South IH-35, Austin, Texas). Those persons interested in
attending the public hearing should contact the Commission’s
Office of Executive Communication at (512) 440-5690 to confirm
the date, time, and location of the public hearing. The rule as
adopted may be revised from the rule as proposed. Persons in
support of the rules as proposed, in whole or part, may wish to
comment to that effect.

The amendment is proposed under the Texas Labor Code,
§402.061, which authorizes the Commission to adopt rules
necessary to administer the Act, and the Texas Labor Code,
§413.011, which authorizes the Commission to establish by rule
medical policies and guidelines relating to necessary treatments
for injuries, and the Texas Labor Code, §413.013, which
authorizes the Commission to establish by rule a program for
prospective, concurrent, and retrospective review and resolution
of a dispute regarding health care treatments and services; and
to establish by rule a program for the systematic monitoring
of the necessity of treatments administered and fees charged
and paid for medical treatments or services, including the
authorization of prospective, concurrent, or retrospective review
under the medical policies of the Commission to ensure that
the medical policies or guidelines are not exceeded. These
statutory provisions clearly authorize the Commission to adopt
a rule such as §134.1001 which includes guidelines relating to
necessary treatments.

The rule affects the Texas Labor Code, §§402.061, 413.011,
413.013.

§134.1001. Spine Treatment Guideline.

(a) Table of Contents. The following headings and their
corresponding subdivisions comprise a table of contents for this
section.

(1) (No change.)

(2) Role of Treating Doctor [Primary Gatekeeper] - sub-
section (c).

(A) Statutory Requirements - subsection (c)(1).

(B) Treating Doctor [Primary Gatekeeper] Responsi-
bilities - subsection (c)(2).

(C) Referrals - subsection (c)(3).

(D) Diagnostics - subsection (c)(4).

(E) Expectation and Compliance - subsection (c)(5).

(3) Application Instructions for Involved Parties - subsec-
tion (d).

(A) Health Care Provider [Concepts and Governing
Principles] - subsection (d)(1).

(B) Insurance Carriers [Application Matrix Table] -
subsection (d)(2).

(C) Medical Review Division - subsection (d)(3).

(D) Consulting or Peer Review Health Care Provider
- subsection (d)(4).

(E) Injured Employee - subsection (d)(5).

(F) Employer - subsection (d)(6).

(4) (No change.)

(5) Diagnostic Procedures - subsection (f).

(A) Introduction - subsection (f)(1).

(B) List of Diagnostic Interventions - subsection (f)(2).

(C) Time Recommendations for Listed Diagnostic In-
terventions [Procedures] - subsection (f)(3).

(6) Phases [Levels] of Nonoperative Care - subsection (g).

(A) Introduction to Nonoperative Treatment Tables -
subsection (g)(1).

(B) Initial [Criteria in Primary Intervention] Phase
[Primary Level] of Care - subsection(g)(2).

(C) Intermediate [Referral Criteria in Secondary Inter-
vention] Phase [Secondary Level] of Care - subsection (g)(3).

(D) [Referral Criteria in Tertiary Intervention Phase]
Tertiary Phase [Level] of Care - subsection (g)(4).

(E) Criteria to Distinguish between Intermediate
[Secondary] and Tertiary Phases of Care - subsection (g)(5).

(F) Post-tertiary Treatment - subsection (g)(6).

(G) Phase [Levels] of Care Tables - subsection (g)(7)
[(g)(6)].

(7) Assessments/Evaluations - subsection (h).

(A) Interdisciplinary Assessment - subsection (h)(1).

(B) [Physical Capacity and] Functional Capacity Eval-
uations [A ssessments] - subsection (h)(2).

(C) Appropriate and Inappropriate Testing - subsection
(h)(3).

(8) Treatment Algorithms - subsection (i).

(A) Introduction to Algorithms - subsection (i)[(1)].

(B) Surgical Treatment Code Legend - subsection
(i)(1) [(2)].

(C) Initial Approach to Treatment of Spinal Injury
Chart 1 - subsection (i)(2) [(3)].

(D) Fracture and/or Dislocation Chart 2 - subsection
(i)(3) [(4)].

(E) Soft Tissue Injury Chart 3 - subsection (i)(4) [(5)].

(F) Peri-Operative Algorithm Chart 4 - subsection
(i)(5) [(6)].

(G) Surgical Treatment Chart 5 - subsection (i)(6)
[(7)].

(H) Surgical Treatment Subchart Chart 5A - subsection
(i)(6) [(7)](A).

(I) Surgical Treatment Subchart Chart 5B - subsection
(i)(6) [(7)](B).

(J) Surgical Treatment Subchart Chart 5C - subsection
(i)(6) [(7)](C).

(K) Treatment Continuation Chart 6 - subsection (i)(7)
[(8)].

(9) Glossary - subsection (j).

(10) Bibliography - subsection (k).

(11) Revision Bibliography - subsection (l).

(b) Introduction.
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(1) Purpose. The purpose of this guideline is to clarify
those services that are reasonable and medically necessary for
operative and nonoperative care of [to] the spine for the injured
employees [workers] of Texas. This guideline identifies a normal
course of treatment. There may be injured employees who will
require more or less treatment than is recommended in this guideline.
[ I t is anticipated that there will be injured workers who will require
less treatment than the average and other injured workers who will
require more treatment.] This is a guideline and shall not be used
as the sole reason for denial [of treatments and services.] when
a treatment or service is not listed in the guideline. Similarly the
guideline shall not be used as the sole reason for accepting the
treatment or service as reasonable and medically necessary simply
because the treatment or service is listed in the guideline.

(2) Goals. The[ following subparagraphs outline the]
primary goals of this guideline are:

(A) to assist all parties with regard to the appropriate
treatment and management of disorders of the spine;

(B) to establish elements against which aspects of care
can be compared;

(C) to establish a guideline to identify services that are
reasonable and medically necessary for [clinically acceptable courses
of] treatment of the compensable injury;

(D) to establish documentation standards which sup-
port the appropriateness of the level of service; and

(E) to provide a mechanism of prospective, concurrent,
retrospective review for efficient and effective health care utilization.

(3) (No change.)

(4) Philosophy of Care. The health care of the injured
employee [worker] is a coordinated team effort. All parties including
employees, employers, health care providers, insurance carriers
and the Texas Workers’ Compensation Commission should promote
quality health care, injury specific treatment and appropriateness
of care. Communication between all parties must remain open in
order to achieve rapid recovery from the effects of the injury. This
communication should promote a timely return to modified or full
duty work that takes into account the job demands and the functional
capabilities of the injured employee [worker].

(c) Role of Treating Doctor (Primary Doctor/Gatekeeper) [
Primary Gatekeeper].

(1) (No change.)

(2) Treating Doctor [Primary Gatekeeper] Responsibili-
ties.

(A) The role of the treating doctor is an important
role which requires the treating doctor to monitor all health care
services being provided for the injured employee [worker]. These
responsibilities of the treating doctor are vital aspects of the goal
to ensure that the injured employee [worker] receives quality health
care. This monitoring extends to ensure:

(i)-(viii) (No change.)

(B) Refer to §126.9 of this title [and §133.3 of this
title] (relating to Choice of Treating Doctor and Liability) for
Payment; and §133.3 of this title (relating to Responsibilities of
Treating Doctor),[ respectively] for responsibilities of the treating
doctor.

(3) Referrals. The treating doctor is responsible for
recommending timely and appropriate referrals. The treating doctor
must clearly delineate the clinical rationale for all referrals. The
documentation contained in the TWCC required reports [64] should
clearly outline whether the purpose of the referral is to corroborate the
diagnosis and/or proposed course of treatment or to initiate ongoing
treatment. [It is appropriate for the treating doctor to document
and explain the referral in the TWCC 61 or TWCC 64.] Once
a consultation or referral has occurred, the consulting or referral
doctor should submit a summary report or initiate a case management
phone call back to the treating doctor. [ This communication by the
consulting or referral doctor is necessary to enable the treating doctor
to meet his responsibility to submit a TWCC 64 every (60) days. ]

(4) Diagnostics. Diagnostic work should be performed in
accordance with the recommended testing and timeframes contained
in this guideline. If the need arises to deviate from the guideline, then
a clinical rationale must be provided which adequately substantiates
the need for this deviation. The need to repeat previously completed
diagnostic procedures due to the quality of the study may trigger
a review. All health care providers involved in the treatment of
an injured employee [worker] must share copies of all diagnostic
studies, film and reports in order to avoid unnecessary duplication of
procedures. Section 133.2 of this title (relating to Sharing Medical
Reports and Test Results) addresses the need to share medical records,
including diagnostic studies, to avoid duplication. Section 133.106 of
this title (relating to Fair and Reasonable Fees for Required Reports
and Records) addresses reimbursement for copies of records.

(5) Expectation and Compliance.

(A) All health care providers must encourage injured
employees [workers] to be active participants in their health care
treatment regimens and must communicate to the injured employee
[worker] realistic expectations regarding the potential outcome of this
treatment regimen as it relates to his/her physical functioning and/
or ability to return to work. Therefore, documenting the injured
employees’ compliance with his/her treatment regimen is important
[i t is important to document the injured worker’ s compliance with
his/her treatment regimen] when reporting the progress of his/her
recovery.

(B) Health care providers must explain to the injured
employee [worker] in clear terms the extent and severity of the injury
and the treatment needed. Health care providers must define the
symptomatology that is directly and/or indirectly related to the injury
and specify treatment not covered under workers’ compensation.

(d) Application Instructions for Involved Parties.

[(1) Concepts and Governing Principles.]

(1) [(A)] Health Care Provider. This guideline shall
[i s to] be used as a tool by the health care provider to establish
the required elements to initiate and continue treatment. If, for
example, a health care provider’s treatment deviates from this [the]
guideline, documentation of the medical condition that specifically
requires treatment outside the guideline parameters would be required
to clearly delineate the need for the treatment [a clearly delineated
rationale for the need for this treatment would be required].

(A) [(i)] This guideline identifies typical treatment
based on normal tissue healing responses for the average injured
employees [workers].

(B) [(ii)] This guideline recognizes that a subset of
injured employees will be found to be outside the parameters of this
guideline. If a health care provider’s treatment deviates from this
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guideline, documentation would be required to clearly delineate the
need for thetreatment. [ I t isexpected that asubset of injured workers
will be found to be outside the parameters of these guidelines.]

(C) [(iii)] This guideline should be used as a tool
which identifies the recommended treatment parameters for treatment
of injured employees [workers] within the workers’ compensation
system.

(D) [(iv)] This guideline identifies the need to provide
documentation which clearly explains the reason for the treatment,
the relatedness to the workers’ compensation injury and alternative
treatment.

(E) [(v)] The health care provider is responsible for
[also becomes aware of the need to ]educating [educate] the injured
employee [worker] about [of] health care treatment appropriate for
[in] the workers’ compensation injury (refer to subsections (d)(1)(E)
and (e)(2)(C)).

(F) [(vi)] This guideline recommends timely [early]
return to work of either full or modified job duties based upon
the injured employee’s [worker’s] functional capacity which includes
ability, clinical status, and either full or modified job requirements.

(2) [(B)] Insurance Carriers. The insurance carrier
shall [should] use this guideline to compare treatment prospectively,
concurrently and retrospectively with the predetermined elements
contained in this guideline [the guides].

(A) [(i)] This document and its parameters serve only
as a guideline and shall [are] not to be used as the sole reason for
denial of treatments and services.

(B) [(ii)] This guideline provides a tool by which to
monitor the injured employee’s [worker’s] recovery process.

(C) [(iii)] This guideline serves as a tool to assist the
insurance carrier [carriers] in the medical audit process.

(D) [(iv)] This guideline is not to be used to direct
care toward a specific health care discipline or to a specific type of
treatment. The insurance carrier is responsible for providing their
[I t is the responsibility of the insurance carrier to provide] specific
documentation and rationale if treatment is denied. This rationale
may include elements of the guideline. Additional information
regarding the rationale for denial of treatment may also be derived
from the injured employee’ s [worker’ s ]medical records and from
the professional opinion of a peer review, if utilized.In addition,
this treatment guideline is a part of the screening criteria required
by the Texas Department of Insurance to be used by Utilization
Review Agents to determinepreauthorization and retrospective review
for medical necessity. Please refer to Title 28 of the Texas
Administrative Code, Subchapter U, 28 TAC §§19.2000 - 19.2021,
relating to Utilization Reviews for Health Care Provided Under
Workers’ Compensation Insurance Coverage.

(E) [(v)] A [I t is expected that a] subset of injured
employees [ workers] will be found to be outside the parameters of
this guideline. If a health care provider’ s treatment deviates from this
guideline, documentation would be required to clearly delineate the
need for the treatment.

(F) The insurance carrier is responsible for performing
a focus review of the injury. This focus review shall primarily consist
of case management. The focus review must clarify and attempt to
reach agreement that the proposed treatment is appropriate as early
as possible. Concurrent case management and bill review activities
should address and focus on:

(i) adherence to treatment plans;

(ii) clinical progress;

(iii) return to work issues;

(iv) medical necessity;

(v) injured employee compliance with the treat-
ment;

(vi) services provided consistent with treatment
plan;

(vii) response to treatment;

(viii) improvement in injured employees’ progress;

(ix) recommendations for changes in treatment in
situations where there is no compliance, plateau, and/or there is
minimal or no progress; and

(x) achievement of goals, improvement sooner than
treatment plan indicated.

(3) [(C)] Medical Review Division. The Medical Review
Division shall [will] use the guideline as a tool for the basis of their
administrative review of prospective, concurrent and retrospective
treatment. This guideline shall [I t will] also be used as a tool
in conducting on-site audits and desk audits for both health care
providers and insurance carriers.

(4) [(D)] Consulting or Peer Review Health Care
Provider. This guideline should be used as a reference in advising
the Medical Review Division and to determine when the need for
an unbiased medical opinion is indicated. The peer reviewer should
use his/her clinical expertise in conjunction with the clinical intent
of the guideline to address issues.

(5) [(E)] Injured Employee [Worker. It is essential] The
[the] injured employee should understand [worker understands] his/
her role in complying with recommended treatment. The recovery
[and return to work] process requires active cooperation of the
injured employee [worker]. The health care provider is responsible
for educating the injured employee about health care treatment
appropriate to the workers’ compensation injury (refer to subsections
(d)(1)(A)(v) and (e)(2)(C)).

(6) [(F)] Employer. [ It is the responsibility of] The
[the] employer shall be responsible for reporting [to report] the
compensable injury in a timely fashion to ensure that there is no
delay in the treatment of the compensable injury.The employer
should, when appropriate, be responsible for working [I t is also the
responsibility of the employer to work] with the insurance carrier and
health care providers to ensure that the injured employee [worker ]is
afforded the opportunity to return to work in either a modified or
full employment capacity as rapidly as possible within the medical
limitations of his/her injury.

[(2) Application Tables. See Figures (1)-(3) published in
the Tables and Graphics Section of this issue of the Texas Register. ]

[(A) Initiation of Treatment.]
[Figure: 28 TAC §134.1001(d)(2)(A)]

[(B) Ongoing Treatment. ]
[Figure: 28 TAC §134.1001(d)(2)(B)]

[(C) Ongoing Treatment (For other parties involved).]
[Figure: 28 TAC §134.1001(d)(2)(C)]

(e) Ground Rules.
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(1) Introduction. The Texas Workers’ Compensation
Commission treatment guidelines are not to be used as fixed treatment
protocols. The guidelines reflect services that are reasonable and
medically necessary for treatment of spine injuries. The guidelines
recognize that a subset of injured employees will be found to be
outside the guidelines’ parameters. [ typical courses of intervention.
It is acknowledged that, in atypical cases, treatment may fall outside
these guidelines.] However, [those ]cases exceeding [that exceed ]the
guidelines’ level of treatment shall [will] be subject to more careful
scrutiny and review and shall [will] require documentation of the
special circumstances justifying that treatment. The guideline should
not be seen as prescribing the type, frequency or duration of treatment.
Treatment must be based on the injured employee’s [worker’s] need
and the doctor’s professional judgment.

(2) Ground Rules.

(A) Not withstanding any other provision of this
section, treatment of a work related injury must be:

(i) adequately documented;

(ii) evaluated for effectiveness and modified based
on clinical changes;

(iii) provided in the most appropriate, least inten-
sive setting;

(iv) cost effective;

(v) consistent with this guideline which may in-
clude providing [or contain] a documented clinical rationale for de-
viation from this guideline;

(vi) objectively measured and demonstrated
[demonstrate] functional gains; and

(vii) consistent in demonstrating ongoing progress
in the recovery process by appropriate re-evaluation of the treatment.

(B) Communication between all health care providers
involved in treating the injured employee [worker] must ensure that
all previous treatment and diagnostic tests are considered when
developing a [plan of] treatment plan. All reports and records
shall [should] be made available to all health care providers to
prevent unnecessary duplication of tests and examinations (refer to
[as provided ]in subsection (c)(2) and (3) of this section).

(C) Education [Patient education] is an essential com-
ponent in ensuring the injured employees’ [patient] compliance to all
treatment. Education is essential for the active cooperation of the in-
jured employee [patient] in all aspects of health care and as a means
to prevent re-injury. The injured employee should understand his/
her role in the recovery and return to work processes. The health
care provider is responsible for providing education to the injured
employee about health care treatment appropriate to the workers’
compensation injury (refer to subsections (d)(1)(A)(v) and (e)(2)(C)
of this section). [I t is essential that the patient understand his/her role
in the recovery and return to work process.]

(D) Outpatient evaluation and therapy is required to
meet the definitions/criteria set forth in the current Medical Fee
Guideline. Treatment in this area should include activation as early
as possible but no later than two weeks after treatment begins unless
there is medical justification for delay. Early activation may include
but is not limited to bilaterally symmetrical activities such as walking,
swimming, bicycling and self-stretching. The activities should be
goal directed - either timed intervals or numbered repetitions and
may be performed at home or under supervision. Documentation
of the injured employee’ s compliance and substantive and continued

improvement over time of treatment should be included in reports
already being submitted. This documentation should justify the
continuation of therapy. For examples of types of documentation
refer to paragraph (3)(C) of this subsection.

(E) Manipulation should be performed for the mini-
mum appropriate duration. Minimum appropriate duration can be
defined as that duration of time from the initiation of treatment which
will result in continued improvement, and where additional treatment
will not further benefit the injured employee. The frequency of such
treatment should be consistent with the phase of the injured em-
ployee’ s disease or dysfunctional process as determined by on-going
evaluation and management of the injured employee’ s conditioning.
Substantive and continued improvement over time from the treatment
should be objectively documented. For examples of objective doc-
umentation refer to paragraph (3)(E) of this subsection. Additional
treatment or further evaluation may be necessary if repeated efforts
to withdraw from treatment results in documented significant deteri-
oration of clinical status and the doctor has taken steps to determine
that the patient is not physician/system dependent (i.e. behavioral
consultation).

(F) [(D)] Although preoperative educational programs
and chronic pain management programs are not specifically outlined,
the intent of this guideline is not to eliminate or prohibit their use.
When deemed medically necessary, these programs may be consid-
ered appropriate types of intervention to be utilized.Chronic pain
management programs may be appropriate for injured employees with
chronic pain for which all conventional treatments have failed, surgi-
cal and non-surgical, and who are not immediately returning to any
conventional treatment. Chronic pain is pain that has lasted without
abatement for six months, A primary goal of the chronic pain manage-
ment program should be the independent self-directed management
of chronic pain by the injured employee. Chronic pain management
programs should include the following components: usual duration of
four to six weeks; identified endpoint which coincides with the deter-
mination of Maximum Medical Improvement (MMI); and notification
to the injured employee that non-compliance will result in a determi-
nation of MMI. The chronic pain management program should also
provide coordinated, goal-oriented, interdisciplinary team services to
reduce pain, improve functioning, and decrease the dependence on
the health care system of persons with chronic pain syndrome. After
completion of a full chronic pain management program, re-enrollment
or repetition of another full chronic pain management program would
not be medically warranted. For additional ground rules on the use
of interventional measures for pain, refer to paragraph (2)(R) of this
subsection.

(G) TENS (transcutaneous electric nerve stimulation)
units and other transcutaneous stimulators should be used for acute
pain and usually for no longer than four to six weeks. If stimulators
are needed beyond theacute phase, objective documentation should be
provided for the continued rental/purchase. For examples of objective
documentation refer to paragraph (3)(F) of this subsection.

(H) [(E)] All parties in the workers’ compensation
system should work together to ensure that the injured employee
[worker] returns to work at the earliest medically appropriate time.
Return-to-work is an important therapeutic approach which benefits
the injured employee [worker]. The health care provider shall [should
]communicate with the injured employee [worker,] employer and the
insurance carrier to coordinate a successful return to work. Return
to work planning efforts should commence as early as possible in
cases where the injury is severe and the provider expects obstacles in
returning the injured employee to the workplace.
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(I) [(F)] The level of service should be the same as the
health care provider’s usual and customary level of service regardless
of the payor system.

(J) [(G)] A lthough not the typical course of treatment,
there may be circumstances in which the [The] injured employee
[worker] may move between phases [levels] of care or utilize
interventions in more than one phase [level] of care simultaneously,
depending on clinical indicators.

(K) [(H)] Treatment durations are cumulative; it may
[however, it should] not always be necessary to use full durations for
any given phase [ l evel] of care.

(L) Rehabilitation programs such as work hardening,
work conditioning and outpatient medical rehabilitation are required
to meet the definitions/criteria set forth in the current Medical Fee
Guideline. Work conditioning and work hardening program goals
should be tailored to physical demands required by job specificity.
When the injured employee does not have a specific job that he/
she is returning to, the goal of these programs should be to restore a
reasonable level of physical functioning. Work conditioning programs
at the job site or a combination of work conditioning/work hardening
and modified duty as part of a progressive return to work program
can also be utilized to meet these goals when the employer has these
programs in place.

[(I) An initial mental health evaluation to determine
the injured worker’s readiness for the Work Hardening program may
be performed prior to entrance into the program. This evaluation is
not considered part of the Work Hardening program. Group therapy,
provided by a Qualified Mental Health Provider, is considered to
be part of the Work Hardening program. Individual therapy (i.e.,
one-to-one therapy with a Qualified Mental Health Provider) is not
considered to be part of the Work Hardening program. Referral for
this evaluation must come from the treating doctor.]

(M) [(J)] The highest quality of patient care and clini-
cal outcomes should be the standards by which referrals to intermedi-
ate [secondary] and tertiary care programs are determined. Documen-
tation should be provided by the treating doctor which demonstrates
the clinical progress of the injured employee’s [worker’ s] condition
and evidence of the doctor’s supervision. With this documentation
present, both intermediate [secondary ]and tertiary nonoperative care
may be provided sequentially within the same facility or in facilities
with linked ownership if self-referral or conflict of interest elements
do not exist.

(N) [(K)] All health care providers treating [providing
services to ]an injured employee [worker] are responsible for substan-
tiating [ have the responsibility to substantiate] in their documentation
the level of service for which they request reimbursement. All payors
have the responsibility to review all documentation submitted as the
basis for the treatment and services provided.

(O) [(L)] Any new treatment must meet acceptable
standards of care (as defined in the Glossary) and may be subject to
review by the Texas Workers’ Compensation Commission.

(P) [(M)] Documentation of significant neurological
deficit may support early intervention (0 - 6 weeks) of MRI’s and
CT scans, which would better direct the course of treatment.

(Q) [(N)] Indications for bone growth stimula-
tors[(internal and external) (CPT codes 20974 and 20975)] include:

(i) revision spinal fusion;

(ii) history of spinal fusion with prior [or] delayed
union at different level;

(iii) multiple level spinal fusion;

[ (iv) use of allograft;]

[ (v) spondylolisthesis greater than grade two; and ]

(iv) [(vi)] nonassociated high risk problems: e.g.
[metabolic bone disease,] smokers,[ diabetics, obesity.] and pseu-
doarthroses.

(R) [(O)] Interventional pain procedures may include
spinal cord or peripheral nerve stimulation and/or implantable in-
fusion pumps and [ CPT codes for these procedures include 64555,
63650, 63655, 63685,] 62351, 62360, 62361, 62362, [ 63750,] 62350,
[ 63780, 64575, and 64590. These procedures] are performed to
achieve one or more of the following objectives:

(i) to establish a diagnosis by identifying an
anatomical source of pain (e.g., nerve sleeve injections and facet
injections); [ l esion specific delivery of medications to damaged
nerve roots;]

[ (ii) release of entrapped nerve roots from scars;]

(ii) [(iii)] to complete therapeutic neurodestructive
procedures to an anatomic source of pain identified by an appropriate
response to diagnostic injections (e.g., injection of neurolytic sub-
stances, cryoneurolysis, and radiofrequency thermocoagulation);

(iii) to deliver specific medications (e.g. steroids
and narcotics) to potential sources of pain.

[ (iv) establish diagnosis using only diagnostic pro-
cedures (e.g., nerve sleeve injections and facet injections)]

(S) Spinal injection techniques are interventional pain
procedures that can be diagnostic as well as therapeutic and may
also facilitate other treatment options such as rehabilitation or
manipulation. Interventional pain procedures should be performed
methodically based on reproducible clinical examination findings.
Consideration should be given to the destructive properties of
corticosteroids and care taken in their appropriate use.

(i) Epidural Steroid Injections - Indications for
epidural steroid injections include radicular symptoms that prove
unresponsive to noninvasive treatments including non-steroidal anti-
inflammatories (NSAIDS), appropriate active rehabilitation or ma-
nipulation, and/or oral corticosteroids. Epidural injections should be
performed under fluoroscopic control. Relief for less than seven to
10 days to the initial injection precludes the need for additional injec-
tions. The frequency of injections should be limited to one to three
injections spaced minimally seven to 14 days apart as determined by
clinical response and not to exceed six injections in a 12 month pe-
riod. Repeat series of injections after the initial injection series would
be precluded if initial series did not provide at least one month of
good relief.

(ii) Zygapophyseal (Facet) and Costovertebral Joint
Injections - Indications for intra-articular injections are limited to
axial and referred pain in patients who are neurologically intact with
pain for at least four weeks unresponsive to noninvasive treatments
including NSAIDS, appropriate active rehabilitation or manipulation
and/or oral corticosteroids. These injections must be performed under
fluoroscopic control. Relief for less than seven to 10 days to the initial
injection precludes the need for additional injections. Furthermore,
injections should be limited to three to four joints not to exceed three
injections in a 12 month period.
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(iii) Sacroiliac Joint (SI) Injections - Indications for
SI injectionsare astrong clinical suspicion of SI joint dysfunction in a
patient who has experienced pain for at least four weeks and failed to
improve with noninvasive treatments including NSAIDS, appropriate
active rehabilitation or manipulation and/or oral corticosteroids. SI
injections must be performed under fluoroscopic control. Relief for
less than seven to 10 days to the initial inejctions precludes the
need for additional injections. The frequency of injections should
be limited to one to three injections spaced minimally seven to 14
days apart as determined by clinical response and not to exceed four
injections in a 12 month period. Repeat series of injections after
the initial injection series would be precluded if initial series did not
provide at least one month of good relief.

(iv) Selective Diagnostic Nerve Root Blocks - Indi-
cations for selective nerve root blocks exist in that patient in whom
clinical findings of nerve root irritation and radiculopathy persists
with negative or equivocal imaging studies and in spite of appropriate
treatment including NSAIDS, appropriate active rehabilitation or ma-
nipulation, and/or oral corticosteroids. These diagnostic blocks must
be performed under fluoroscopic control. Relief of less than seven to
10 days to initial injection precludes the need for additional injections
at the same levels. Frequency of injections should be limited to three
injections spaced minimally 14 days apart as determined by clinical
response and should not exceed six injections in a 12 month period.
Levels injected should not exceed three per given spinal segment-
cervical, thoracic or lumbar.

(v) Medial Branch and Dorsal Ramus Blocks - In-
dications for medial branch and dorsal ramus blocks exists in those
patients with at least four weeks of axial or referred pain that has per-
sisted in spite of appropriate treatment including NSAIDS, appropri-
ate active rehabilitation or manipulation, and/or oral corticosteroids.
These diagnostic blocks must be performed under fluoroscopic con-
trol. Repeat blockade should only be performed for confirmation of
equivocal results in patients for whom ablative block is to be consid-
ered and should not exceed two additional injections in a 12 month
period.

(vi) Ablative Dorsal Median Branch Blocks (ra-
diofrequency thermocoagulation, cryoneurolysis, chemical neuroly-
sis) - Indications for these techniques exist in that patient with at
least eight weeks of axial or referred pain that has a confirmed facet
pain source limited to no more than two joints by prior diagnostic
facet or select dorsal median branch blockade. Repeat ablation may
be performed for recurrent pain not sooner than four months after ini-
tial ablative blockade and should not exceed two times in a 12 month
period.

(T) Trigger point injections - Indications include re-
producible and palpable paraspinal muscle spasticity of at least two
weeks duration nonresponsive to appropriate treatment including
NSAIDS and rehabilitation or manipulation. Less than five days
of relief with initial injection would preclude additional injections.
Frequency of injections should be limited to three injection sessions
spaced minimally seven days apart and should not exceed four in-
jection sessions in a 12 month period. No more than four injections
should be given at any session. Failure to obtain at least three months
of improvement with a set of three injection sessions would preclude
additional injections.

(U) Acupuncture - Acupuncture when indicated may
be used for acute musculoskeletal pain and usually for no longer
than four to six weeks. If treatment is needed beyond the acute
phase, objective documentation should be provided for the continued
treatment.

(V) [(P)] Preauthorization of any treatments or ser-
vices will be as required in the Commission’s preauthorization rule.

(W) [(Q)] When it becomes necessary for an injured
employee [worker] to travel in order to obtain appropriate and
necessary medical care for a compensable injury, reimbursement for
travel expenses is governed by §134.6 of this title.

(X) [(R)] The CPT codes in the current Medical Fee
Guideline should be used. The CPT codes listed should not be used
until they are adopted into a current Medical Fee Guideline.

(Y) When the injured employee displays signs and
symptoms which may require further evaluation by aQualified Mental
Health Provider, refer to §134.1000 of this title (relating to the Mental
Health Treatment Guideline) for parameters regarding documentation,
evaluation and treatment.

(3) General Documentation Requirements.

(A) The health care provider’s documentation is vital
as an information source regarding the injured employee’ s [worker’s]
injury and treatment and [. It ]also provides information which im-
pacts income benefits. For these reasons, many of the Commission’s
rules have set time requirements for submission of required reports.
For more information, refer to Chapter 133, Subchapter B of this title
(relating to Required Reports). [ For example, the TWCC 61 could
be the first report submitted which informs the insurance carrier of
the injury. The TWCC 64 provides medical information regarding
the injured worker’s clinical progress and the need for continuation
of any income benefits. The TWCC 69 provides the determination
of MMI and an impairment rating which may result in a change in
income benefits.]

(B) Documentation shall [should] be provided by the
health care provider to determine the phase [level] of care to be
provided and the necessity for that care. The elements of that
documentation may include:

(i) a [A ]description of the injury, including the
events surrounding that injury and the extent and severity of that
injury;

(ii) a [A ] description of any pre-existing condi-
tion(s), complicating conditions, and/or any non-related conditions;

(iii) a [A plan of] treatment plan, including pro-
posed methods of treatment, expected outcomes, and probable dura-
tion of treatment;

(iv) updates [Updates] to the [plan of] treatment
plan as needed, including the clinical progress of the injured employee
[worker,] and any revisions needed to the treatment plan based on [in
light] of the injured employee’ s [worker’s] response to treatment;

(v) education [ Education/]information provided to
the injured employee [worker] regarding his or her injury and [plan
of] treatment plan, and the injured employee’ s [worker’ s] compliance
with this [plan of] treatment plan; and

(vi) documentation [Documentation] substantiating
the need for deviation from the guideline, if necessary.

(C) Documentation of acceptable outpatient evaluation
and therapies should be objective and illustrate compliance and
substantive and continued improvement over time. Examples of this
documentation may include but are not limited to :

(i) patient diaries documenting home program;
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(ii) description of patient’s capabilitiesand progress
made;

(iii) notes describing quantified changes in pain
behavior using tools such as pain drawings;

(iv) notes describing the patient’s demonstrated
independent performance of provider instructed exercise;

(v) notes describing patient’ s exercise such as "pa-
tient is walking 45 minutes";

(vi) notes indicating increased ability in activities
of daily living;

(vii) notes indicating increase in walking distance;

(viii) notes indicating increase in sitting time toler-
ance;

(ix) notes indicating increase in standing time tol-
erance;

(x) neck disability index results; and

(xi) back disability index results.

(D) Documentation for rehabilitation programs such as
work conditioning, work hardening or outpatient medical rehabilita-
tion should show objective substantive and continued improvement
over time that correlates to the job description the injured employee
will most likely enter upon completion of the program. The exam-
ples listed in paragraph (3)(C) of this subsection may also be used to
appropriately document progress made in rehabilitation programs.

(E) Documentation for manipulation should show ob-
jective/quantified substantive and continued measuresof improvement
over time. The examples listed in paragraph (3)(C) of this subsection
may be used to appropriately document progress.

(F) Documentation for the continued use of TENS
units and other transcutaneous stimulators beyond four to six weeks
should show objective/quantified measures of substantive and contin-
ued improvement over time which may include but are not limited
to:

(i) decreased use of medication;

(ii) increased function due to reduction in pain; and

(iii) return to work.

(G) [(C)] Permanent impairment for compensable
injuries in workers’ compensation shall [should ]be limited to these
injuries and illnesses for which doctors [physicians ]are able to
demonstrate objective findings.

(H) [(D)] The need for emergency treatment must be
based on the doctor’s professional judgment. This documentation
must provide a clear explanation of the nature of the emergency,
the injured employee’s [worker’s ]medical condition, complications
which could occur as well as any irreversible conditions which
occurred or could occur as a result of the emergency [this event].

(4) Documentation Requirements for Unrelated or Inter-
current Illness. Situations may arise where certain medical conditions
need to be delineated or clarified prior to intervention. Treatment ad-
ministered to other body areas (not a part of the original injury) or
for a pre-existing medical condition(s) must be identified and the
relation of this treatment to the compensable injury must be docu-
mented by the health care provider. If this treatment [i t] appears [that
this treatment is] not to be related to the compensable injury, then
the health care provider should inform the injured employee that this

treatment may not be covered by the insurance carrier [ the injured
worker should be informed by the health care provider that this treat-
ment may not be covered by the insurance carrier]. The health care
provider should clearly document the [ The] rationale for such treat-
ment and its relation to the compensable injury [should also beclearly
documented for the insurance carrier by the health care provider.]

(f) Diagnostic Procedures.

(1) Introduction. This subsection provides an average
timeline in which to utilize certain listed diagnostic studies. The
actual need for the diagnostic studies will be dependent on both the
amount of time that has passed since the date of injury and on the
injured employee’s [worker’s] documented clinical condition. If the
clinical condition of the injured employee [worker] is more severe,
certain tests may be required sooner than is proposed in this guideline.

(2) List of Diagnostic Interventions. The following sub-
divisions of this paragraph comprise a list of diagnostic interventions:

(A)-(I) (No change.)

(J) [discography +/- CT scan;]

[(K)] radionucleotide bone scan:

(i) nucleotide;

(ii) dual photon; or

(iii) P.E.T.;

(K) [(L)] EMG/evoked potential;

(L) [(M)] diagnostic selective nerve root injection -
[ must be] done under fluoroscopy control; (refer to subsection
(e)(2)(S)(iv) of this section);

(M) [(N)] diagnostic facet injection - done under flu-
oroscopy control both diagnostic and therapeutic (refer to subsection
(e)(2)(S)(ii) of this section);

(N) discography - discography involves the injection
of a water-soluble imaging material directly into the nucleus pulposus
of the disc. Information is then recorded about the amount of
dye accepted, the pressure necessary to inject the material, the
configuration of the opaque material, and the reproduction of the
patient’s pain. Discography is useful in select situations.

[(O) physical capacity evaluation;]

(O) [(P)] functional capacity evaluation; or

(P) [(Q)] mental health evaluation.

(3) Time Recommendations for Listed Diagnostic Inter-
ventions.

(A) Recommended diagnostics [ treatment] at zero to
six weeks include [includes] the diagnostic interventions listed in
paragraph (2)(A),(B), and (C) of this subsection.

(B) Recommended diagnostics [treatment] at six
weeks to four months includes the diagnostic interventions listed in
paragraph (2)(D) - (L) [(I) and (K) ,- (M)] of this subsection.

(C) Recommendeddiagnostics [treatment ]at greater
than four months includes the diagnostic interventions listed in
paragraph (2)(M) [(J) and (N)] of this subsection.

(D) Discography should not be performed before six
months from date of injury and only after appropriate imaging
studies such as an MRI or CT/myelogram has been performed
with questionable/suggestive/abnormal findings. Discography should
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not be the sole determining factor or justification for a surgical
intervention. A positive discogram correlates the reproduction of the
patient’s pain with an imaging study and a control. The following
indicators (which also appear in chart 6 of the surgical algorithms)
must occur for discography to be appropriate:

(i) the patient has had unremitting lower back pain
resistant to conservative care for more than six months; and

(ii) significant psychosocial issues are not dominant
or have been addressed; and

(iii) suspect degenerated discs and one normal disc
by MRI are injected; and

(iv) resultsof appropriately and carefully performed
provocative and imaging tests are combined

(E) [(D)] The diagnostic interventions listed in para-
graph (2)(O) - (P) [(Q)] of this subsection may occur at any time
after the initial date of injury. Once the injured employee [worker]
has sufficiently recovered, a[ Physical Capacity Evaluation and/or]
Functional Capacity Evaluation is usually performed to determine
whether or not the injured employee [worker] is considered a candi-
date for a work hardening or work conditioning program. These tests
are usually performed just prior to entry into the program and at the
end of the program to determine the injured employee’s [worker’s]
level of physical ability and his capability to return to work.

(g) Phases [ Levels] of Nonoperative Care.

(1) Introduction to Nonoperative Treatment Tables. The
treatments, set out in the following tables, represent treatment
that is reasonable and medically necessary for a given period of
time according to the diagnosis(es). The "Treatment Interventions"
sections of the Treatment Tables are in alphabetical order and do not
infer numerical sequence. There will be some injured employees who
require less treatment, and other injured employees who require more
treatment than is outlined. This document serves as a guideline and
should not be used as the sole reason for denial or requirement of
treatment. The provision of specific services to an injured employee
is dependent on the injured employee’s diagnosis, and response to
treatment. [Introduction. Thefollowing subsection definesthecriteria
for referral to primary, secondary and tertiary levels of care that are
reasonable and necessary for care to the spine. Primary, secondary
and tertiary levels of nonoperative care are illustrated in Tables I, II
and III in paragraph (6) of this subsection. The tables define duration
and specific components of each level of care. The clinical condition
of the injured worker, as documented by the treating doctor, will
be the determining factor for placing the injured worker in the most
appropriate level of care. The injured worker may move between
these levels of care dependent upon his condition and the treatment
preceding the move between levels. The duration of treatment at any
one level of care may be less than or greater than the recommended
duration dependent upon the documented condition of the injured
worker. If the treatment provided exceeds the recommended duration
at that level of care, additional documentation needs to be provided
regarding the need for extended care. Treatment durations are
considered cumulative and it should not always be necessary to use
full durations for any given level of care (see subsection (e)(2)(G)of
this section).]

(2) Initial Phase [Primary Level] of Care. This phase
[level] of care is generally considered to be appropriate for injured
employees [workers] immediately following the compensable injury;
however, the injured employee [worker] in this phase [ level] of care
may also be an early postoperative patient or may be experiencing an
acute exacerbation of his/her chronic condition [ back pain]. Since

[bedrest and] partial or total cessation of work over a brief period
of time [(i.e., two to three days maximum)] is also considered to be
part of the initial phase [primary level] of care, further treatment
by a health care provider may not be considered necessary at this
phase [level] of care. Little or no deconditioning has occurred due
to the injury, immobilization or decreased activity. The goals [goal]
for this phase [level] of care are [is] to prevent disease, alleviate
or minimize the effects of the illness or injury and to maintain
function [symptom control to facilitate rapid recovery and return to
work before deconditioning or psychosocial barriers occur. The usual
duration for this level of care is eight weeks].

(3) Intermediate Phase [ Secondary Level] of Care. This
phase [level] of care is [the first stage of rehabilitation] for those
injured employees [ workers] who have not returned to productivity
after [through] the normal healing process.This phase of care [I t]
is designed to facilitate return to productivity,including return to
work in either full or modified duty, before the onset of achronic
condition [disability]. This phase of care may also be indicated for
the injured employee whose physical capacity to work still does not
meet the job requirements for heavy physical labor after adequate
treatment, thereby causing an inability to return to full duty. It
is individualized, time limited and of limited intensity. The injured
employee [worker] has a history of a limited-to-good response to
early primary treatment with persistent symptoms limiting activities
of daily living. The objective physical examination demonstrates
findings suggestive of early deconditioning including loss of range
of motion and/or strength with limitation of activities of daily living.
Evidence of mental health or psychosocial barriers may be present
which impede the injured employee’ s [ worker’s ]clinical progress.
[ Duration of this level of care is generally up to eight weeks. In
addition to the normative duration listed, an additional two weeks is
added to secondary level for less intensive care if necessary at the
termination of the tertiary level of care. Documentation of necessity
must be included with the request for the additional two weeks. ]

(4) Tertiary Phase [Level] of Care. This phase [level] of
care is interdisciplinary, individualized, coordinated and intensive.[,]
It is designed for the injured employee [worker] who demonstrates
physical and psychological changes consistent witha chronic condi-
tion [disability]. [ There is a documented history of persistent failure
to respond to nonoperative or operative treatment which surpasses the
usual healing period of four to six months post-injury or post-surgery
or special cases with severe mental health issues lasting more than
two months without response to primary or secondary treatment.]
Psychosocial issues such as substance abuse, affective disorders, and
other psychological disorders may be present. There is a documented
inhibition of physical functioning evidenced by pain sensitivity, and
nonorganic signs such as fear which produce a physical inhibition
or limited response to reactivation treatment. This phase [level] of
care may also be indicated for the injured employee [worker] whose
physical capacity to work still does not meet the job requirements for
heavy physical labor after adequate treatment, thereby causing an in-
ability to return to full duty. This situation would be evidenced by an
excessive transitional period of light duty or significant episodes of
lost work time due to the need for continued medical treatment. This
phase [level] of care is also indicated for those injured employees
[workers] who cannot tolerate either initial [primary ]or intermedi-
ate phases [secondary levels] of care. The usual duration for this
phase [level] of care is generally up to six weeks.

(5) Criteria to Distinguish between Intermediate
[Secondary] and Tertiary Phases [Level] of Care. Many factors
may determine the choice between intermediate [secondary] and
tertiary phases [levels] of care. In general, if lower cost intermediate
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[secondary] treatment can be effective, this phase [level] of care is
preferred over the more expensive tertiary care. However, if the
documented condition of the injured employee indicates [worker
is indicative of] the need for more intensive treatment, the tertiary
phase [level] of care may be more appropriate. Key factors in
determining the need for intermediate [secondary] versus tertiary
care include:

(A) (No change.)

(B) the presence of psychosocial barriers to recovery
such as but not limited to depression, substance abuse, personality
disorder, etc., and the severity of these barriers;

(C)-(F) (No change.)

(6) Post-tertiary treatment. Injured employees are entitled
to the reasonable and necessary medical benefits for the duration of
the injury. In some cases injured employees will require treatment
after they have reached MMI or after they have completed the tertiary
phase of treatment. Treatment should be provided to control pain or
other symptomology, maintain function and/or to help the injured
employee remain at work. Treatment provided post MMI or after the
tertiary phase of care is typically aimed towards one or more of these
three goals. Interventions for these injured employee are generally
provided at a lower frequency than in the three phases of care outlined
in the treatment tables. Examples of interventions that might be
utilized include office visits, manipulations, home exercise, injections,
and medications. Preauthorization is applicable to any services listed
in thepreauthorization rule. Other servicesaresubject to retrospective
bill review for medically reasonable and necessary treatment and/
or payment amount. Health care providers who provide services to
injured employees after the tertiary phase of care or after MMI, who
are not paid for their services may apply to Commission’ s Medical
Dispute Resolution section, for resolution of the issue of medical
necessity or bill payment amount. To receive payment for services, a
treatment must be related to the compensable injury and bereasonable
and necessary treatment for that injury. Health care providers are
responsible for appropriate utilization of medical services. Health
care providers may be sanctioned or removed from the Approved
Doctor List for over utilization of health care services. Insurance
carriers must review treatments in accordance with the standards
set forth by the Texas Department of Insurance Utilization Review
Rules. An insurance carrier operating outside the parameters of these
rules may be subject to regulatory sanctions and/or criminal charges
by the Texas Department of Insurance. An insurance carrier who
unreasonably denies medical benefits may be subject to sanctions by
the Texas Workers’ Compensation Commission.

(7) [(6)] Phase [L evel] of Care Tables. See Figures in
subparagraphs (A)-(D) of this paragraph [4 - 7 published in theTables
and Graphics Section in this issue of the Texas Register.]

(A) Table I. Initial Phase of Care. [Levels of Care
Tables.]
Figure: 28 TAC §134.1001(g)(7)[(6)](A).

(B) Table II. Intermediate Phase of Care. [Table II.
Secondary Level of Care].
Figure: 28 TAC §134.1001(g)(7)[(6)](B)

(C) Table III. Tertiary [Level] Phase of Care.
Figure: 28 TAC §134.1001(g)(7)[(6)](C).

(D) Table IV. Surgical Intervention.
Figure: 28 TAC §134.1001(g)(7)[(6)](D).

(h) Assessments/Evaluations

(1) Interdisciplinary Assessment. In certain cases involv-
ing either surgical or nonoperative treatment, an interdisciplinary as-
sessment may be needed. This assessment may include:

(A) Sequelae of Injury. Injuries may produce a variety
of unanticipated nonoperative or postoperative sequelae, including
problems with other joints/regions due to deconditioning, chronic or
progressive neurological conditions, urological problems, or a variety
of mental health disturbances. Any or all of these may result in the
need for an interdisciplinary assessment to determine what treatment
options are needed to bring the injured employee [worker] to the
highest functional level.

(B) Intercurrent Illness. Injured employees [workers]
suffering from a variety of intercurrent illnesses (e.g., hypertension,
cardiac disease, diabetes, etc.) may require medical management
beyond the scope of the treating doctor. An interdisciplinary
assessment may be needed to determine the treatment options required
to bring the injured employee [worker] to the highest functional level,
given the limitations of the intercurrent illness. Treatment for the
intercurrent illness may not be related to the compensable injury and
therefore, may not be the responsibility of the workers’ compensation
insurance carrier.

(C) Risk Factors for Complications. Some injured
employees [workers] may have risk factors in their personal or family
history which may affect the delivery of care. In particular, injured
employees [workers] expecting to undergo surgery or to undergo an
exercise program may demonstrate a variety of cardiovascular risk
factors necessitating additional evaluations and modification to the
treatment plan.

(2) [Physical Capacity and ]Functional Capacity Evalu-
ations [A ssessments]. This paragraph specifically discusses the is-
sues of [physical and] functional capacity evaluations [assessments].
These measurements have been used to monitor the injured em-
ployee’ s [workers’ s] clinical progress; to guide the doctors and/or
therapists in determining an exercise program and to provide objec-
tive data to determine a permanent physical impairment.

(A) Physical Examination vs. Human Performance
Measurement: A physical examination usually consists of a qual-
itative estimate of the injured employee’s [ worker’s] physical or
functional ability. A human performance measurement, by contrast,
involves the use of accurate devices and specific skills to quantita-
tively determine the performance parameters that provide an objective
measurement of the injured employee’s [ worker’s] ability as it re-
lates to the compensable injury.

(B) (No change.)

[(C) A physical capacity evaluation of the injured area
may include the following:]

[ (i) range of motion: quantitative measurements
(using appropriate devices) of the injured joint or region (i.e., knee,
shoulder, lumbar spine, cervical spine, etc.); and ]

[ (ii) strength/endurance: quantitative measures of
the injured areaor region using accuratedevices(isometric, isoinertial
and/or isokinetic devices in one or more planes), with comparison to
contralateral side and/or normative database.]

(C) [(D)] A functional capacity evaluation of the
whole person or multiple areas of the body may include the following:

(i) isometric lifting: NIOSH standard leg lift, torso
lift, arm lift or extremity isometric test using measurement device;
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(ii) isokinetic lifting: controlled speed floor-to-
knuckle, knuckle-to-shoulder lifts using measurement devices and
standardized protocols;

(iii) isoinertial lifting: standardized free weight
lifting tests;

(iv) activities of daily living tests: standardized
tests (but often observational) of generic functional tasks (i.e.
pushing, pulling, kneeling, squatting, carrying, climbing, etc.)

(v) hand function tests: measurement of fine/gross
motor coordination, grip strength, pinch strength, manipulation tests,
etc., using measurement devices;

(vi) submaximal cardiovascular endurance tests:
measurement of aerobic capacity using bicycle or treadmill; and

(vii) static positional tolerance: observational for
tolerance of sitting or standing tolerance.

(3) Appropriate and Inappropriate Testing.

(A) Evaluations Appropriate to Phase [L evel] of Care.
The actual need for diagnostic studies is dependent on both the
amount of time that has passed since the date of injury and on
the injured employee’ s [worker’ s] documented clinical condition. To
determine the level of testing appropriate for the injured employee
[worker], please refer to subsection (f) (relating to Diagnostic
Procedures) of this section.

(B) Inappropriate Testing. Certain tests and proce-
dures are inappropriate for the assessment of work-related injuries.
Some examples include tests performed only to assess the in-
jured employees’ [workers’ ] efforts, physical capacity evaluations
[assessments] for a joint or body region not related to the compens-
able injury or invalid or scientifically unjustifiable techniques.

(i) Treatment Algorithms. Paragraphs (1) - (7) of this
subsection present commonly pursued courses of treatment for
spinal injuries depending on presenting conditions and associated
factors. Algorithms are provided for progressive decisions relating
to treatment approaches as well as commonly recognized treatment
procedures. The treatment algorithms presented in this guideline offer
greater potential for agreement between health care providers and
payors on medical utilization for specific conditions than use of ICD-
9 codes alone. Health care providers who pursue treatment at variance
with the guideline are subject to greater documentation requirements
as provided in subsection (e)(4) of this section.

(1) Surgical Treatment Code Legend.
Figure: 28 TAC §134.1001(i)(1).

(2) Initial Approach to Treatment of Spinal Injury Chart
1.
Figure: 28 TAC §134.1001(i)(2).

(3) Fracture and/or Dislocation Chart 2.
Figure: 28 TAC §134.1001(i)(3).

(4) Soft Tissue Injury Chart 3.
Figure: 28 TAC §134.1001(i)(4).

(5) Peri-Operative Algorithm Chart 4.
Figure: 28 TAC §134.1001(i)(5).

(6) Surgical Treatment Chart 5.
Figure: 28 TAC §134.1001(i)(6).

(A) Surgical Treatment Subchart 5A.
Figure: 28 TAC §134.1001(i)(6)(A).

(B) Surgical Treatment Subchart 5B.
Figure: 28 TAC §134.1001(i)(6)(B).

(C) Surgical Treatment Subchart 5C.
Figure: 28 TAC §134.1001(i)(6)(C).

(7) Treatment Continuation Chart 6.
Figure: 28 TAC §134.1001(i)(7).

(j) Glossary.

(1) Acceptable Standards of Care - outlines some of the
types of tests and treatments which are generally accepted by the
professional organizations.

(2) [(1)]Active Care vs. Passive Care.

(A) Active care - modes of treatment or care requiring
that the injured employee [worker] participate in and be responsible
for the phase [level] of care received.

(B) Passive care - modes of treatment or care which
do not require the injured employee [worker] to participate in his/her
care; i.e., the care is "done to" or "applied to" the injured employee
[worker] (e.g., hot packs or cold packs)

(3) Acute - medical condition having rapid onset, severe
symptoms, and usually a short course.

(4) Aggravation - an act or circumstance that intensifies
or makes worse a pre-existing condition.

(5) Algorithm - a suggested step-by-step procedural path-
way for solving a problem or accomplishing some end.

(6) Assessment/Evaluation -the act or process of inspect-
ing or testing for evidence of injury, disease or abnormality.

(7) Chronic - medical condition with recurrent symptoms
of long duration

(8) [(2)] Chronic Pain Management - a program which
provides coordinated, goal-oriented, interdisciplinary team services
to reduce pain, improve functioning, and decrease the dependence on
the health care system of persons with chronic pain syndrome.

(9) Compensable Injury - is defined as an injury that
arises out of and in the course and scope of employment for which
compensation is payable under this subtitle.

(10) [(3)] Clinical Plateau - a period of time of relative
stability in which the injured employee [worker] displays minimal or
minor changes in his/her condition.

(11) [(4)] Clinical Progress vs. Lack of Clinical Progress.

(A) Clinical progress - documented objective improve-
ment [change] in the condition of the injured employee [worker,] in
response to the injured employee’ s [worker’s] current treatment pro-
gram.

(B) Lack of clinical progress - documented objective
absence of change in the condition of the injured employee [worker]
over a period of time of no less than one month, requiring re-
evaluation of the injured employee’s [worker’s] condition and re-
evaluation of the current treatment program.

(12) [(5)] Consulting Doctor - a doctor who provides an
opinion or advice regarding the evaluation and/or management of a
specific problem, as requested by the treating doctor, the Commission,
or the insurance carrier. A consulting doctor may only initiate
diagnostic and/or therapeutic services with approval from the treating
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doctor. (See the definition of referral doctor in paragraph 44 of this
subsection).

(13) Decompensation - the inability of the body to main-
tain adequate functioning in the presence of an injured, abnormal, or
nonfunctioning body system.

(14) Diagnosis - the art or act of identifying a disease or
injury from evaluation of its signs and symptoms

(15) Diagnostic Module - a standard which establishes
normal parameters or boundaries of time within which to perform
studies to assist in identifying a disease, injury or abnormality.

(16) Diagnostic Test - objective studies performed to
assist in identifying a disease, injury, or abnormality.

(17) [(6)] Doctor - a doctor of medicine, osteopathic
medicine, optometry, dentistry, podiatry, or chiropractic who is
licensed and authorized to practice.

(18) Exacerbation - an increase in the seriousness of
a previously diagnosed disease or disorder as marked by greater
intensity in the signs or symptoms of the patient being treated.

(19) Examination - the act or process of inspecting or
testing for evidence of disease, injury, or abnormality.

(20) First - preceding all others in time.

(21) First Doctor - the initial doctor who evaluates and
treats the injured employee, and who may or may not ultimately
become the treating doctor.

(22) Focus Review - to critically examine the prospective,
concurrent, and retrospective care received by the injured employee
as related to the compensable injury.

(23) Frequency of Intervention - the number of occur-
rences in a specified time in which the health care provider acts to
treat the injured employee.

(24) Functional Capacity Evaluation - a battery of tests
administered and evaluated to determine the injured employee’s
ability to perform tasks related to both his or her daily activities and
his or her job performance. This evaluation consists of the following
elements:

(A) a physical examination and neurological evalua-
tion which includes an assessment of the physical appearance of the
injured employee, flexibility of the extremity joint or spinal region,
posture and deformities, vascular integrity, the presence or absence
of sensory deficit, muscle strength and reflex symmetry:

(B) a physical capacity evaluation which includes
quantitative measurement of range of motion and muscular strength
and endurance; and

(C) a dynamic functional abilities test which includes
activities of daily living, hand function tests, cardiovascular endurance
tests, and static/dynamic positional tolerance.

(25) Health Care - all reasonable and necessary medical
aid, medical examinations, medical treatments, medical diagnoses,
medical evaluations, and medical services. The term does not include
vocational rehabilitation. The term includes:

(A) medical, surgical, chiropractic, podiatric, optomet-
ric, dental, nursing, and physical therapy services provided by or at
the direction of a doctor;

(B) physical rehabilitation services performed by a
licensed occupational therapist provided by or at the direction of a
doctor;

(C) psychological services prescribed by a doctor;

(D) the services of a hospital or other health care
facility;

(E) prescription drugs, medicines, or other remedy;
and

(F) a medical or surgical supply, appliance, brace,
artificial member or prosthesis, including training in the use of the
appliance, brace, member or prosthesis.

(26) [(7)] Health Care Facility - means a hospital,
emergency clinic, outpatient clinic, or other facility providing health
care.

(27) [(8)] Health Care Practitioner.

(A) an individual who is licensed to provide or render
and provides or renders health care; or

(B) a nonlicensed individual who provides or renders
health care under the direction or supervision of a doctor.

(28) [(9)] Health Care Provider - a health care facility or
health care practitioner

(29) [(10)] Impairment - any anatomic or functional
abnormality or loss existing after maximum medical improvement
that results from a compensable injury and is reasonably presumed
to be permanent.

(30) Initial Phase of Care - this phase of care is generally
considered to be appropriate for injured employees immediately
following the compensable injury; however, the injured employee in
this phase of care may also be an early postoperative patient or may
be experiencing an acute exacerbation of his or her chronic condition.
Since partial or total cessation of work over a brief period of time is
also considered to be part of the initial phase of care, further treatment
by a health care provider may not be considered necessary at this
phase of care. Little or no deconditioning has occurred due to the
injury, immobilization or decreased activity. Duration of this phase
of care is 0-8 weeks. (The goals are to prevent disease, alleviate or
minimize the effects of the illness or injury and to maintain function.)

(31) [(11)] Interdisciplinary Programs - programs in
which the delivery of services is provided by more than one
type of health care service (e.g., occupational therapy, physical
therapy, counseling services, medical services) and in which there
is [Examples of] a coordination between the disciplines regarding the
care plan and the delivery of care to the injured employee. This
[this] type of program includes [include] work hardening, outpatient
[medical] rehabilitation, and chronic pain management.

(32) Intermediate Phase of Care - This phase of care is
for those injured employees who have not returned to productivity
after the normal healing process. This phase of care is designed to
facilitate return to productivity, including return to work in either
full or modified duty, before the onset of a chronic condition. This
phase of care may also be indicated for the injured employee whose
physical capacity to work still does not meet the job requirements
for heavy physical labor after adequate treatment, thereby causing an
inability to return to full duty. It is individualized, time limited and
of limited intensity. The injured employee has a history of a limited-
to-good response to early initial treatment with persistent symptoms
limiting activities of daily living. The objective physical examination
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demonstrates findings suggestive of early deconditioning including
loss of range of motion and/or strength with limitation of activities of
daily living. Evidence of mental health or psychosocial barriers may
be present which impede the injured employee’s clinical progress.
Duration of this phase of care is 0-8 weeks.

(33) Intermediate Treatment - refer to paragraph (32) of
the subsection regarding intermediate phase of care.

(34) [(12)] Intervention - the act or fact of interfering
with a condition to modify it or with a process to change its course

[(13) Level of service - refers to primary, secondary, or
tertiary care.]

(35) [(14)] Maximum Medical Improvement (MMI) - the
earlier of the following [two] items:

(A) the earliest date after which, based on reasonable
medical probability, further material recovery from or lasting im-
provement to an injury can no longer reasonably be anticipated; [or]

(B) the expiration of 104 weeks from the date on
which income benefits begin to accrue or [.]

(C) the date determined as provided by §408.104 of
the Texas Labor Code.

(36) Medical Necessity - the determination that the tests
or treatment provided is required based on the presenting signs and
symptoms.

(37) Module - a standard or unit of measurement

(38) Objective Findings - signs, or test results that can
be measured or quantified or are otherwise perceptible to persons
other than the affected individual. A medical finding of impairment
resulting from a compensable injury, based on competent medical
evidence, that is independently confirmable by a doctor, including
a designated doctor, without reliance on the subjective symptoms
perceived by the employee.

(39) [(15)] Outpatient Medical Rehabilitation - a program
of coordinated and integrated services, evaluation, and/or treatment
with emphasis on improving the functional levels of the persons
served. The program is interdisciplinary in nature and is applicable to
those persons who have severe functional limitations of recent onset
or recent regression or progression or those persons who have not had
prior exposure to rehabilitation. Services may be directed toward the
development and/or maintenance of the optimal level of functioning
and community integration of the persons served.

(40) Phases of Care - the stages in the treatment of an
injury or illness (initial, intermediate, and tertiary phases of care).

(41) Proper Clinical Documentation - written records
which meet the requirements outlined by statute and rule and which
convey the following information to the required parties:

(A) a description of the injury, including the extent,
severity and events surrounding that injury;

(B) a description of any pre-existing, complicating
and/or any non-related conditions;

(C) a treatment plan, including proposed method, fre-
quency, and probable duration of treatment, with expected outcomes;

(D) updates to the treatment plan as needed, including
the clinical progress of the injured employee, and any revisions
needed to the treatment plan in light of the injured employee’s
response to treatment;

(E) education/information provided to the injured em-
ployee regarding his or her injury and treatment plan, and the injured
employee’s compliance with this treatment plan; and

(F) the need for deviation from the guideline, if
necessary.

(42) Reason for Denial - refer to paragraph (45) of this
subsection on screening criteria.

(43) Referral - the process of directing or redirecting a
medical case or a patient to an appropriate specialist or agency for
definitive treatment.

(44) [(16)] Referral Doctor - a consulting doctor who
initiates health care treatments at the request or with the consent of
the treating doctor.

(45) Screening Criteria - a set of established elements or
boundaries beyond which testing or treatment may be denied.

(46) [(17)] Self-referral - the direction of a patient to
another doctor, institution or facility whereby the referring doctor
has a financial or conflict of interest element.

(47) [(18)] Significant Neurological Deficit - signs of
sensory impairment, progressive numbness, or [rapidly progressing
symptoms of] increased physiological impairment such as severe
weakness, bowel or bladder dysfunction directly related to the spinal
injury; [, or severe sensory impairment.]

(48) Single Point of Contact - one person whom the
doctor/health care provider(s) may contact for all questions regarding
a specific injured employee.

(49) [(19)] Sprain - an injury to a ligament

(A) Mild (Grade 1) - only a few fibers are torn;
ligament is mostly intact and the joint is stable;

(B) Moderate (Grade 2) - more fibers are torn, result-
ing in some instability with abnormal joint motion and some func-
tional loss;

(C) Severe (Grade 3) - ligaments are completely dis-
rupted and instability may be severe (synonymous with marked).

(50) Standard - established by authority, custom, or gen-
eral consent as a model or example; the generally accepted norm for
quality and quantity.

(51) Static - characterized by a lack of movement or
change.

(52) [(20)] Strain - an injury to a muscle and/or tendon.

(A) Mild (Grade 1) - only a few fibers are torn; muscle/
tendon unit is mostly intact and functional;

(B) Moderate (Grade 2) - more muscle fibers are torn
resulting in muscle pain with contraction;

(C) Severe (Grade 3) -muscle fibers or tendons are
completely disrupted, extreme pain and loss of use of muscle.

(53) Subacute - medical condition between acute and
chronic but with some acute features.

(54) Subjective Complaints - report of symptoms, perceiv-
able only by the injured employee, relating to the injury and which
cannot be independently verified or confirmed by recognized labora-
tory or diagnostic tests or observable by physical examination.
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(55) Tertiary Phase of Care - this phase of care is interdis-
ciplinary, individualized, coordinated, and intensive. It is designed for
the injured employee who demonstrates physical and psychological
changes consistent with a chronic condition disability. In general, dif-
ferentiation from intermediate treatment includes medical direction,
intensity of services, severity of injury, individualized programmatic
protocols with integration of physician, mental health, and disability
or pain management services and specificity of physical/psychosocial
assessment. This phase includes a documented history of persistent
failure to respond to nonoperative or operative treatment which sur-
passes the usual healing period for that injury. Psychosocial issues
such as substance abuse, affective disorders, and other psychologi-
cal disorders may be present. This phase of care is indicated by a
documented inhibition of physical functioning evidenced by pain sen-
sitivity, loss of sensation, and nonorganic signs such as fear which
produce a physical inhibition or limited response to reactivation treat-
ment. This phase of care may also be indicated for the injured em-
ployee whose physical capacity to work still does not meet the job re-
quirements for heavy physical labor after adequate treatment, thereby
causing an inability to return to full duty. This situation would be
evidenced by an excessive transitional period of light duty or signifi-
cant episodes of lost work time due to the need for continued medical
treatment. This phase of care is also indicated for those injured em-
ployees who cannot tolerate either initial or intermediate phases of
care.

(56) Tertiary Treatment - health care rendered during the
tertiary phase of care.

(57) Time Limited - a specific duration of clock or
calendar time which is not exceeded on a routine basis.

(58) [(21)] Treating Doctor - the doctor primarily re-
sponsible for [coordinating] the employee’s health care for an injury.
[(synonymous with Primary Gatekeeper)]

(59) [(22)] Treatment Duration -calendar time allowed
for treatment for a specific phase [level] of care.

(60) Treatment Module - a standard which establishes
routine parameters of time within which to provide therapy for the
illness or injury.

(61) [(23)] Treatment Plan - [this is] a written document
which must contain the following components:

(A) type of intervention/treatment modality

(B) frequency of treatment;

(C) expected duration of treatment;

(D) expected clinical response to treatment; and

(E) specification of a re-evaluation timeframe.

(62) [(24)] Work Conditioning - a highly structured, goal-
oriented, individualized treatment program using real or simulated
work activities in conjunction with conditioning tasks. Work
conditioning is a single disciplinary approach.

(63) [(25)] Work Hardening - a highly structured, goal-
oriented, individualized treatment program designed to maximize the
ability of the persons served to return to work. Work Hardening
programs are interdisciplinary in nature with a capability of ad-
dressing the functional, physical, behavioral, and vocational needs
of the injured employee [worker]. Work Hardening provides a tran-
sition between management of the initial injury and return to work
while addressing the issues of productivity, safety, physical toler-
ances, and work behaviors. Work Hardening programs use real or

simulated work activities in a relevant work environment in conjunc-
tion with physical conditioning tasks. These activities are used to
progressively improve the biomechanical, neuromuscular, cardiovas-
cular/metabolic, behavioral, attitudinal, and vocational functioning of
the persons served.

(k) (No change.)
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903484
Craig Smith
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 707-5829

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 1. Presumptive Medicaid Eligibility for
Pregnant Women

Subchapter A. Eligibility Requirements
40 TAC §1.1

The Texas Department of Human Services (DHS) proposes an
amendment to §1.1, concerning client eligibility requirements,
in its Presumptive Medicaid Eligibility for Pregnant Women
chapter. The purpose of the amendment is to comply with
the Personal Responsibility and Work Opportunity Act of 1996,
under which Medicaid Type Program 32 coverage expired in
January 1999.

Eric M. Bost, commissioner, has determined that for the first
five- year period the proposed section will be in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section.

Mr. Bost also has determined that for each year of the first
five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be that the reference
to a discontinued program is deleted from the rule. There
will be no effect on small businesses because the program
was discontinued January 1, 1997. There is no anticipated
economic cost to persons who are required to comply with the
proposed section.

Questions about the content of the proposal may be directed
to Mary Haifley at (512) 438-2599 in DHS’s Texas Works
Department. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-208, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that chapter 2007 of the Government
Code does not apply to this rule. Accordingly, the department is
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not required to complete a takings impact assessment regard-
ing this rule.

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which provides the depart-
ment with the authority to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§1.1. Client Eligibility Requirements.

(a)-(b) (No change.)

(c) Requirements for Application. To be eligible for
presumptive Medicaid eligibility, pregnant women must meet the
following requirements.

(1) Citizenship. Citizenship requirements are the same
as those requirements specified for Temporary Assistance for Needy
Families (TANF) [A FDC] applicants in 45 Code of Federal Regu-
lations §233.50. [Citizenship requirements for aliens applying for
Medicaid are as specified in §5.1002 of this title (relating to Legal
Basis).]

(2)-(3) (No change.)

(d)-(e) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903440
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999
For further information, please call:

♦ ♦ ♦
Chapter 5. Medicaid Programs for Aliens

Subchapter A. Medicaid Benefits for Temporarily
Legalized Aliens
40 TAC §5.1002, §5.1004

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Human Services or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Department of Human Services (DHS) proposes the
repeal of §§5.1002 and §5.1004, concerning Legal Basis and
Eligibility Requirements, in its Medicaid Programs for Aliens
chapter. The purpose of the repeals is to comply with the
Personal Responsibility and Work Opportunity Act of 1996,
under which Medicaid Type Program 32 coverage expired in
January 1999.

Eric M. Bost, commissioner, has determined that for the first
five- year period the proposed sections will be in effect there

will be no fiscal implications for state or local government as a
result of enforcing or administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be that rules for
a discontinued program are deleted from the rules. There
will be no effect on small businesses because the program
was discontinued January 1, 1997. There is no anticipated
economic cost to persons who are required to comply with the
proposed sections.

Questions about the content of the proposal may be directed
to Mary Haifley at (512) 438-2599 in DHS’s Texas Works
Department. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-208, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

The repeals are proposed under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides the department
with the authority to administer public and medical assistance
programs and under Texas Government Code §531.021, which
provides the Health and Human Services Commission with the
authority to administer federal medical assistance funds.

The repeals implement §§22.001-22.030 and 32.001-32.042 of
the Human Resources Code.

§5.1002. Legal Basis.

§5.1004. Eligibility Requirements.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903441
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999
For further information, please call:

♦ ♦ ♦
Chapter 15. Medicaid Eligibility
The Texas Department of Human Services (DHS) proposes to
amend §§15.100, concerning definitions; 15.105, concerning
description of eligible clients; 15.210, concerning time frames
for buy-in enrollment; 15.305, concerning eligibility require-
ments for the aged, blind, or disabled; 15.410, concerning
deeming of resources; 15.455, concerning unearned income;
15.460, concerning income exemptions; and 15.475, concern-
ing deeming of income; in its Medicaid Eligibility chapter. The
purpose of the amendments is to update references to the Aid
to Families with Dependent Children (AFDC) program to the
current program name, Temporary Assistance for Needy Fami-
lies (TANF). There are no policy changes.
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Eric M. Bost, commissioner, has determined that for the first
five-year period the proposed amendments will be in effect there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the amendments.

Mr. Bost also has determined that for each year of the first
five years the amendments are in effect the public benefit
anticipated as a result of enforcing the amendments will be
that DHS’s rules will not contain references to an obsolete
program. The rules will reflect the correct program name. The
amendments will not have an adverse economic effect on small
or large businesses because they contain no policy changes.
They only update references from AFDC to TANF.

Questions about the content of this proposal may be directed
to Judy Coker at (512) 438-3227 in DHS’s Long-Term Care
section. Written comments on the proposal may be submitted to
Supervisor, Rules and Handbooks Unit-191, Texas Department
of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Subchapter A. General Information
40 TAC §15.100, §15.105

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules. The department has determined that the
proposed rule will not affect any private real property interests.
Accordingly, no takings impact assessment regarding this rule
is required under §2007.043 of the Texas Government Code
and §2.19 of the Private Real Property Rights Preservation Act
Guidelines adopted by the Attorney General and published on
January 12, 1996, in the Texas Register (21 TexReg 387).

The amendments are proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendments implement §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.100. Definitions.

The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise:

(1) - (2) (No change.)

[(3) Aid to Families with Dependent Children (AFDC) -
Financial assistance to low income families under Title IV-A of the
Social Security Act. AFDC clients are also eligible for Medicaid.]

(3) [(4)] Alimony - Allowance made by a court to one
spouse from funds of the other spouse, either pending decision on a
suit for separation or divorce or after a decision in the suit.

(4) [(5)] Alternate care - A service provided in a client’s
home or community as an alternative to institutional care.

(5) [(6)] Annuity - An amount payable yearly or at other
regular intervals.

(6) [(7)] Appeal - A client’s request for a fair hearing
concerning a department action.

(7) [(8)] Applicant - An individual with a pending
application for medical assistance.

(8) [(9)] Application - A completed, signed, and dated
application for assistance (aged and disabled).

(9) [(10)] Applied income - The amount of personal
income a client in a long-term care facility must pay, to the facility,
toward his cost of care.

(10) [(11)] Assets - All items that have monetary value
and are owned by an individual.

(11) [(12)] Audit reconciliation - The process by which
a facility with audit exceptions takes corrective action to clear the
exceptions.

(12) [(13)] Award - Something of value conferred or
bestowed on an individual as a result of merit or need.

(13) [(14)] BENDEX (Beneficiary Data Exchange) -
Computer tape from the Social Security Administration (SSA) giving
Retirement, Survivors, and Disability Insurance (RSDI) and Medicare
information about the department’s clients.

(14) [(15)] Blind - An individual is considered blind
under Supplemental Security Income (SSI) requirements if the visual
acuity in his better eye is 20/200 or less with corrective lenses, or if
he has tunnel vision that limits his field of vision to 20 degrees or
less.

(15) [(16)] Bond - A written obligation to pay a sum of
money at a future date.

(16) [(17)] Budgeting - The process of determining a
client’s eligibility and applied income.

(17) [(18)] Burial space - A burial plot, grave site, crypt,
mausoleum, urn, casket, niche, or other repository customarily and
traditionally used for the deceased’s bodily remains. The term also
includes necessary and reasonable improvements or additions to these
spaces, including, but not limited to, vaults, headstones, markers,
or plaques; burial containers; arrangements for opening and closing
of grave site; and contracts for care and maintenance of the grave
site. Contracts for care and maintenance are sometimes referred to
as endowment or perpetual care.

(18) [(19)] Buy-in - The payment of Medicare Part B
premiums by the department and for eligible Medicaid clients.

(19) [(20)] Client - Either an applicant for or a recipient
of medical assistance.

(20) [(21)] Common law marriage - A relationship in
which the parties live together and represent themselves to the public
as husband and wife.

(21) [(22)] Community Care for Aged and Disabled
(CCAD) - A group of alternate care services, either home-based or
community based, for eligible aged and disabled Texans.

(22) [(23)] Community care service - A service provided
in a client’s home or community, as opposed to services provided
in an institution. The terms community care and alternate care are
synonymous.

(23) [(24)] Compensation - Any money, real or personal
property, food, shelter, or services received by a client that are not
usually provided by a family member.

(24) [(25)] Countable income - The amount of a client’s
income after all exemptions and exclusions.
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(25) [(26)] Countable resource - Any resource that the
department would have counted, in whole or in part, toward the re-
source limitation.

(26) [(27)] Current market value - Current value of a re-
source at the time of sale or transfer. See the definition of fair market
value in this section.

(27) [(28)] Deeming - Counting all or part of the income
or resources of another person (parent or spouse) as income or
resources available to the client.

(28) [(29)] Deemor - A person (spouse or parent of a
client) whose income or resources are available to the client.

(29) [(30)] Disabled - An individual who is unable to
engage in any substantial, gainful activity because of any medically
determinable physical or mental impairment that can be expected to
result in death or has lasted or can be expected to last for a continuous
period of at least 12 months.

(30) [(31)] Discounting - The advancement of money on
a negotiable note or agreement and the deduction of interest or a
premium in advance.

(31) [(32)] Early and periodic screening, diagnosis, and
treatment (EPSDT) - Services offered under Medicaid for eligible
children.

(32) [(33)] Earned income - Income a client receives for
services performed as an employee or as a result of self-employment.

(33) [(34)] Earned income credits (EIC) - Payments
from the Internal Revenue Service (IRS) to persons who have tax
dependents and gross monthly earnings at or below levels established
by IRS.

(34) [(35)] Earned income tax credit (EITC) - A special
tax credit that reduces the federal tax liability of certain low-income
working taxpayers.

(35) [(36)] Equity - The fair market value of a resource
minus all money owed on it.

(36) [(37)] Excluded income - Income that is not counted
when determining eligibility but that is counted to determine applied
income.

(37) [(38)] Excluded resource - Any resource that the
department does not count toward the resource limitation.

(38) [(39)] Exempt income - Income that is not counted
in eligibility nor applied income determination.

(39) [(40)] Extended care facility (ECF) - A nursing
home that is participating in Medicare as a skilled nursing facility.

(40) [(41)] Fair hearing - A meeting conducted by a
regional hearing officer with a client or his representative who
disagrees with and wishes to appeal some action taken on the client’s
case.

(41) [(42)] Fair market value - Amount of money an item
would bring if sold in the current local market.

(42) [(43)] Federal benefit rate (FBR) - Standard payment
amount in the SSI program.

(43) [(44)] Fiduciary agent - An individual who has
authority to manage another person’s funds.

(44) [(45)] Financial duress - Having insufficient funds
to meet living expenses because of debts incurred for medical

expenses for the institutionalized spouse, community-based spouse,
or dependent, or because of replacement of a resource lost through
theft or acts of God.

(45) [(46)] Financial management - The way a client
manages his income, pays expenses, and maintains any remaining
funds.

(46) [(47)] Fraud - Deliberate misrepresentation or willful
withholding of information for the purpose of obtaining public
assistance; either for self or another individual.

(47) [(48)] Health insurance claim (HIC) - Medicare
claim number, which is the same as Social Security claim number
or Railroad Retirement claim number (number with an alpha suffix.)

(48) [(49)] Home - A structure in which a client lives
(including mobile homes, houseboats, and motor homes), other
buildings, and all adjacent land.

(49) [(50)] Housebound Veterans Administration benefits
(HB) - Veteran’s Administration benefits for persons living in the
community who need regular aid-and-attendance from another person.

(50) [(51)] Hospital insurance benefits (HIB) - Part A of
Medicare.

(51) [(52)] Income - Receipt of any property or service
a client can apply, either directly or by sale or conversion, to meet
basic needs for food, clothing, and shelter. Countable income is the
amount of a client’s income after all exemptions and exclusions.

(52) [(53)] Income Eligibility Verification System (IEVS)
- Computer tape matches required by federal law.

(53) [(54)] Ineligible child - for deeming purposes, the
natural or adopted child of the client, of the client’s spouse, or of the
parent or parent’s spouse, who lives with the client, is not eligible
for SSI or Medical Assistance Only, and who is under age 18, or
under age 21 and a student regularly attending a school, college,
university, or course of vocational training in preparation for gainful
employment.

(54) [(55)] Infrequent payment - A payment that is
received no more than once per calendar quarter.

(55) [(56)] Inheritance - Cash, other liquid resources,
noncash items, or any right in real or personal property received at the
death of another. An individual may not have access to his inheritance
pending legal action. An inheritance is income in the month of receipt
unless the inherited item would be an excluded resource. Effective
August 11, 1993, waiving an inheritance may result in a transfer of
assets penalty.

(56) [(57)] In-kind support and maintenance - Food,
clothing, or shelter that is provided to the client or that is purchased
by someone else. Any cash payments given directly to the client for
food, clothing, or shelter are cash income and not in-kind support
and maintenance.

(57) [(58)] Institution - An establishment that makes
avail- able some treatment or services, besides food and shelter, to
four or more persons who are not related to the proprietor. Also see
definition of public institution in this section.

(58) [(59)] Institutional care - Long-term nursing care in
a nursing home, ICF-MR facility, or state institution.

(59) [(60)] Institutional cases - Medical assistance only
cases in state institutions.

PROPOSED RULES June 25, 1999 24 TexReg 4745



(60) [(61)] Insurance - The following terms apply to the
definition of insurance:

(A) The insured is the individual upon whose life a
whole life or straight life policy is effected.

(B) The beneficiary is the individual (or entity) named
in the con- tract to receive the proceeds of the policy upon the death
of the insured.

(C) The owner is the individual paying the premiums
on the policy, with the right to change it as he may see fit. The owner
is the only individual who can receive the cash surrender amount of
the policy.

(D) The insurer-assurer is the company that contracts
with the owner.

(E) The face value amount is the basic death benefit
or maturity amount, which is specified on the policy’s face. The face
value does not include dividends, additional amounts payable because
of accidental death, or other special provisions.

(F) The cash surrender value is the amount that the
insurer pays if the policy is cancelled before death or before it has
matured. The cash surrender value usually increases with the age of
the policy.

(G) A participating life insurance policy is one in
which dividends are distributed to the policy holder.

(H) A nonparticipating life insurance policy means
that dividends are not distributed to the policy holders.

(I) Default is the failure to pay the insurance premi-
ums. There may be conditions in the policy relating to default.

(J) Ordinary life insurance (also known as whole life
or straight life) is a contract for which the owner pays premiums and
the insurer pays the face amount of the policy to the beneficiary upon
the death of the insured.

(K) An individual policy is a policy that is paid for
entirely by the owner.

(L) A group policy is usually issued through an em-
ployer or organization. The premiums may include some contribution
from the employer.

(M) Dividends are shares of surplus funds allocated to
the policy holders of participating insurance policies. They generally
represent a previous overpayment of premiums. Dividends may be
received as cash payments; used to reduce future premium payments;
applied to the existing insurance to increase coverage; or left as a
separate accumulation of funds that draw interest.

(61) [(62)] Intermediate Care Facility (ICF) - Medium
level of nursing home care. Formerly ICF III. Effective October 1,
1990, an ICF is officially designated as nursing facility (NF).

(62) [(63)] Intermediate Care Facility for Mentally Re-
tarded (ICF-MR) - Public or private facilities that provide client care
in 24-hour specialized residential settings for the mentally retarded.

(63) [(64)] Intermediate Care II (ICF II) - Level of care in
a nursing home for persons who need minimal nursing care. Effective
October 1, 1990, an ICF is officially designated as nursing facility
(NF).

(64) [(65)] Irregular payment - A payment made without
an agreement or understanding and without any reasonable expecta-
tion that payment will occur again.

(65) [(66)] Level of care (LOC) - Type of care a client
is eligible to receive in an ICF/MR facility.

(66) [(67)] Level of care determination (LCD) - Determi-
nation made by a Texas Department of Health MR program regarding
the type of care a client requires.

(67) [(68)] Life estate - A contract transferring certain
rights in property to a person for his life time. The person usually
has the right to possess, use, receive profits, and sell his estate interest.

(68) [(69)] Liquid resources - Cash or financial instru-
ment that can be converted to cash within 20 workdays. Liquid
resources include cash, savings accounts, checking accounts, stocks,
bonds, and time deposits. Liquid resources may also include promis-
sory notes, loans, and mortgages.

(69) [(70)] Loan - A transaction whereby one party
advances money to another party who promises to repay the debt
in full, with or without interest.

(70) [(71)] Long Term Care Unit (LTCU) of Texas De-
partment of Health (TDH) - A team of TDH health-care professionals
responsible for quality assurance, licensure, and certification func-
tions in the Title XIX facilities.

(71) [(72)] Materially Participating - A business owner is
determined to be materially participating if he meets any one of the
following criteria:

(A) The owner engages in periodic advice and con-
sultation with the tenant, inspection of the production activities, and
furnishing of machinery, equipment, livestock, and production ex-
penses.

(B) The owner makes management decisions that
affect the success of the enterprise.

(C) The owner performs a specified amount of physical
labor to produce the commodities raised.

(D) The owner does not meet the full requirements
above but his involvement in crop production is nevertheless signifi-
cant.

(72) [(73)] Medicaid - A program of medical care au-
thorized by Title XIX of the Social Security Act and the Human
Resources Code. It is a federal/state program that is state adminis-
tered, utilizing a combination of state and federal dollars to purchase
medical care for categorically needy and medically indigent people.

(73) [(74)] Medicaid-qualifying trusts (MQT) - A
Medicaid- qualifying trust is one that the client, his spouse, guardian,
or anyone holding his power of attorney establishes using the client’s
money. The client is the beneficiary of a Medicaid-qualifying trust.
A Medicaid-qualifying trust is one that was established between
June 1, 1986, and August 10, 1993. Trusts which meet the MQT
definition and were established prior to June 1, 1986, are treated as
standard inter vivos trusts.

(74) [(75)] Medical Assistance Only (MAO) - Programs
providing Medicaid coverage only, with no cash assistance.

(75) [(76)] Medical care facility - A nursing facility (Title
XIX, Title XX, or private), hospital, ICF-MR, or an institution for
mental diseases (IMD).

(76) [(77)] Medical care identification card - A monthly
computer-issued notice to Medicaid clients, verifying Medicaid cover-
age. Also referred to as Medicaid card.
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(77) [(78)] Medical effective date (MED) - Date Medicaid
coverage begins.

(78) [(79)] Medical necessity (MN) - The determination that
a client requires the services of registered nurses or licensed nurses
in an institutional setting.

(79) [(80)] Medical services - Those services which
are directed toward diagnostic, preventive, therapeutic, or palliative
treatment of a medical condition and which are performed, directed,
or supervised by a state-licensed health professional.

(80) [(81)] Medically necessary - The need for medical
services in an amount and frequency sufficient, according to accepted
standards of medical practice, to preserve health and life and to
prevent future impairment. For dental services, prosthetic devices,
and walking aids/shoes, the client must provide a statement of medical
necessity from his physician, or a nurse practitioner, clinical nurse
specialist, or physician’s assistant who is working in collaboration
with his physician.

(81) [(82)] Medicare - Medical coverage available to
persons 65 years old or older and to certain disabled persons under
Title XVIII of the Social Security Act.

(82) [(83)] Mineral rights - Ownership interests in the
oil, gas, or minerals beneath the surface of a piece of property. Also
see surface rights.

(83) [(84)] National Heritage Insurance Company
(NHIC) - Company contracted with the department to serve as the
insuring agent in providing health benefits to Medicaid clients.

(84) [(85)] Nursing facility (NF) - Formerly ICF or SNF.

(85) [(86)] Old Age, Survivors, and Disability Insurance
(OASDI) - Title II of the Social Security Act. Also referred to as
RSDI.

(86) [(87)] Parent - A child’s natural or adoptive parent
or the spouse of the natural or adoptive parent.

(87) [(88)] Pension funds - Monies held in a retirement
fund under a plan administered by an employer or union, or an in-
dividual retirement account (IRA) or Keogh account as described in
the Internal Revenue Code.

(88) [(89)] Preadmission screening and annual resident
review (PASARR) - Federally mandated screening for mental ill-
nesses, mental retardation, and related conditions before admission
to a nursing facility to determine if placement is appropriate.

(89) [(90)] Prepaid burial contract - An agreement in
which a client prepays his burial expenses and the seller agrees to
furnish the burial.

(90) [(91)] Prize - Something of value won in a contest,
lottery, or game of chance.

(91) [(92)] Promissory notes - A written or oral, uncon-
ditional agreement by the purchaser to pay the seller a specific sum
of money at a specified time or on demand.

(92) [(93)] Property agreement - A pledge or security
of a particular property or properties for the payment of a debt or
the performance of some other obligation within a specified time.
Property agreements on real estate (land and buildings) are generally
referred to as mortgages but may also be called land contracts,
contracts for deed, or deeds of trust.

(93) [(94)] Provider - A person, group, or agency
providing a service to a client for a fee that is paid by the department.
Providers are sometimes called vendors.

(94) [(95)] Public institution - An establishment that is
operated or controlled by a federal or state government unit, or a
political subdivision, such as the city or county.

(95) [(96)] Purchased health services - The department’s
state office division that monitors the NHIC contract.

(96) [(97)] Quality control (QC) - Review of a random
sample of cases to determine correctness of assistance provided.

(97) [(98)] Railroad retirement benefits (RR) - Retire-
ment, disability annuity, and survivorship benefits available to rail-
road employees and their families.

(98) [(99)] Real property - Land and houses or immov-
able objects attached to the land.

(99) [(100)] Redetermination - The decision concerning
a client’s continued eligibility for Medicaid benefits.

(100) [(101)] Refund value - The amount that a client
would receive upon revocation or liquidation of his burial contract.
The refund value is considered an available resource.

(101) [(102)] Relative - Son, daughter, grandson, grand-
daughter, stepson, stepdaughter, half sister, half brother, grandmother,
grandfather, in-laws, mother, father, stepmother, stepfather, aunt,
uncle, sister, brother, stepsister, stepbrother, nephew, niece. A
dependant relative is one who was living in the client’s home before
the client’s absence and who is unable to support himself outside of
the client’s home due to medical, social, or other reasons.

(102) [(103)] Rent - payment, either as cash or in-kind,
which an individual receives for the use of real or personal property,
such as land, housing, or machinery. Rental income is considered
unearned income unless it is derived from self-employment, that is,
someone is in the business of renting properties.

(103) [(104)] Resources - Cash, other liquid assets, or
any real or personal property or other nonliquid assets owned by a
client, his spouse, or parent, that could be converted to cash.

(104) [(105)] Restitution - Securing payment from a
client when fraud is not indicated or pursued and when the client has
been undercharged applied income because of previously unreported
or under-reported monthly income or resources that do not involve
income averaging.

(105) [(106)] Retirement, survivors, and disability insur-
ance benefits (RSDI) - Title II of the Social Security Act. Also
referred to as OASDI.

(106) [(107)] Review - The process of redetermining a
client’s continued eligibility for Medicaid.

(107) [(108)] Rider 49 status - Medicaid clients in nursing
facilities in March 1980, who qualify for ICF II levels of care.
Entitled to continue ICF II and to retain Medicaid after leaving
facility, if eligible.

(108) [(109)] Royalty - A payment to an individual for
permitting another to use or market his property (such as mineral
rights, patents, or copyrights).

(109) [(110)] Skilled nursing facility - A type of nursing
home under Medicaid and Medicare. Also referred to as extended
care facility, under Medicare. Effective October 1, 1990, refers only
to Medicare facilities.
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(110) [(111)] Social Security (SS)- A federal system of
old-age, unemployment, or disability insurance for various categories
of employed and dependent persons, financed by a fund maintained
jointly by employees, employers, and the government.

(111) [(112)] Social Security Administration (SSA) - An
organization of the Department of Health and Human Services (HHS).
SSA processes SSI/SDX transactions for the states and is involved
extensively in the Medicare program.

(112) [(113)] Social Security claim number (SSCN) -
Usually same as Medicare claim number.

(113) [(114)] Social Security number (SSN) - A reference
number used by the SSA to identify individual contributors to the
Social Security fund.

(114) [(115)] Social service - Any service, other than
medical, which is intended to assist a person with a physical disability
or social disadvantage to function in society on a level comparable to
that of a person who does not have such a disability or disadvantage.
No in-kind items are expressly identified as social services.

(115) [(116)] State data exchange (SDX) - Computer
tape from the SSA giving SSI information about the department’s
clients. SDX information can be used as a source of verification and
is available to workers through the department’s computer terminals.

(116) [(117)] Stocks - Shares of ownership in a corpora-
tion.

(117) [(118)] Supplementary medical insurance benefits
(SMIB) - Part B of Medicare.

(118) [(119)] Supplemental security income (SSI) -
A needs-tested program, administered by the SSA, that provides
monthly income to aged, blind, and disabled individuals.

(119) [(120)] Support - Contributions in cash or in kind
that provide some or all of a client’s usual needs.

(120) [(121)] Support and maintenance - The value of
both food and shelter that a client receives.

(121) [(122)] Support or maintenance - The value of ei-
ther food or shelter that a client receives, but not both.

(122) [(123)] Surface rights - Ownership interests in the
exterior or upper boundary of land.

(123) Temporary Assistance for Needy Families (TANF)
- Financial assistance to low-income families under Title IV of the
Social Security Act. TANF clients are also eligible for Medicaid.

(124) - (138) (No change.)

§15.105. Description of Eligible Clients.

The Texas Medical Assistance Program provides, under Title XIX
(Medicaid) of the Social Security Act, certain benefits to all indi-
viduals who meet the department’s definition of eligible recipients.
Eligible recipients are:

(1) individuals who are: [eligible for Aid to Families
with Dependent Children (AFDC) or who would be except for age
and school-attendance requirements. Also covered are the caretaker,
second parent, and certified children; except when there is an only
child who is18 through 20 yearsold and thereforeeligible for medical
assistance only. In these cases, caretakers and second parents are
eligible. To be eligible for Medicaid benefits, a family must meet the
eligibility criteria outlined in Chapter 3, Income Assistance, of the
department’ s rules.]

(A) Temporary Assistance for Needy Families (TANF)
recipients whose eligibility criteria are outlined in Chapter 3 of this
title (relating to Income Assistance Services);

(B) Pregnant women and children whose eligibility
criteria are outlined in Chapter 4 of this title (relating to Medicaid
Programs - Children and Pregnant Women); or

(C) Medically needy recipients whose eligibility crite-
ria are outlined in Chapter 2 of this title (relating to Medically Needy
Program).

(2) - (17) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903442
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter B. Medicaid and Third-party Re-
sources
40 TAC §15.210

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules. The department has determined that the
proposed rule will not affect any private real property interests.
Accordingly, no takings impact assessment regarding this rule
is required under §2007.043 of the Texas Government Code
and §2.19 of the Private Real Property Rights Preservation Act
Guidelines adopted by the Attorney General and published on
January 12, 1996, in the Texas Register (21 TexReg 387).

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.210. Time Frames for Buy-in Enrollment.

(a) Clients who have Medicare Part B coverage at the time
they are certified for Medicaid are enrolled as follows:

(1) Supplemental Security Income (SSI) [SSI] and Tem-
porary Assistance for Needy Families (TANF) [AFDC] clients are
enrolled for buy-in effective the first month they receive a cash pay-
ment.

(2) - (5) (No change.)

(b) - (c) (No change.)
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903443
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter C. Basic Program Requirements
40 TAC §15.305

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules. The department has determined that the
proposed rule will not affect any private real property interests.
Accordingly, no takings impact assessment regarding this rule
is required under §2007.043 of the Texas Government Code
and §2.19 of the Private Real Property Rights Preservation Act
Guidelines adopted by the Attorney General and published on
January 12, 1996, in the Texas Register (21 TexReg 387).

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.305. Eligibility Requirements for the Aged, Blind, or Disabled.

(a) - (d) (No change.)

(e) To be eligible, a client must file:

(1) for all other benefits to which he may be entitled.

(A) (No change.)

(B) These benefits do not include:

(i) federal, state, local, or private programs based
on need, such as Temporary Assistance for Needy Families [A id to
Families with Dependent Children], or

(ii) (No change.)

(2) - (3) (No change.)

(f) - (k) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903444
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999

For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter D. Resources
40 TAC §15.410

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules. The department has determined that the
proposed rule will not affect any private real property interests.
Accordingly, no takings impact assessment regarding this rule
is required under §2007.043 of the Texas Government Code
and §2.19 of the Private Real Property Rights Preservation Act
Guidelines adopted by the Attorney General and published on
January 12, 1996, in the Texas Register (21 TexReg 387).

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendment implements §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.410. Deeming of Resources.
(a) Deeming of spouse’s resources. The department deems

spouse’s resources as follows:

(1) spouses living together. If a married client lives in
the same household with an ineligible spouse, the department counts
both the ineligible spouse’s and the client’s resources and applies
the couple resource limit to the combined countable resources. The
spouse’s resources are counted even if they are not available to the
client. Pension funds owned by an ineligible spouse or parent are
excluded from resources for deeming purposes. If the ineligible
spouse is aTemporary Assistance for Needy Families (TANF) [an
AFDC] caretaker, his resources are not counted.

(2) - (3) (No change.)

(b) Deeming for children. The department’s requirements
regarding deeming for children are as follows:

(1) If a disabled child under 18 lives with his parents in
the same household, the department must deem to the child certain
resources of the parents. If a parent is aTANF [an AFDC] caretaker
or a client, his resources are not counted.

(2)- (3) (No change.)

(c) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903445
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
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Subchapter E. Income
40 TAC §§15.455, 15.460, 15.475

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules. The department has determined that the
proposed rule will not affect any private real property interests.
Accordingly, no takings impact assessment regarding this rule
is required under §2007.043 of the Texas Government Code
and §2.19 of the Private Real Property Rights Preservation Act
Guidelines adopted by the Attorney General and published on
January 12, 1996, in the Texas Register (21 TexReg 387).

The amendments are proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendments implement §§22.001-22.030 and 32.001-
32.042 of the Human Resources Code.

§15.455. Unearned Income.

(a) (No change.)

(b) Support and maintenance (S/M). The following require-
ments apply to support and maintenance.

(1) Support and maintenance not counted as income.
Support and maintenance are not counted as income if:

(A) - (G) (No change.)

(H) the client lives in a public assistance household,
defined as one in which each member receives cash or vendor
payments from one of the following: Temporary Assistancefor Needy
Families(TANF) [Aid to Familieswith Dependent Children (AFDC)],
Supplemental Security Income (SSI), Refugee Assistance Act of
1980, a Bureau of Indian Affairs (BIA) general assistance program,
payments based on need provided by a state/local government income
maintenance program, Veterans Administration (VA) pension for
veterans or widows, VA dependency and indemnity compensation
(DIC) for parents, or payments under the Disaster Relief Act of 1974;

(I) (No change.)

(2) - (9) (No change.)

(c) - (d) (No change.)

(e) Other unearned income. Other sources of unearned
income include:

(1) (No change.)

(2) interest payments on joint bank accounts. In this
context, the term "spouse" includes a spouse whose income is
considered in the applied income determination process. Interest
payments on joint bank accounts are considered as follows:

(A) if the coholders of the account are not eligible for
SSI, TANF [A FDC], nor MAO, nor do they have spouses or parents
whose incomes are deemed to the client, all interest payments and
deposits made by the ineligible coholders are considered as income
of the client;

(B) if one or more coholders are eligible for TANF
[AFDC], SSI, or MAO; or are spouses or parents whose incomes are

deemed to the client, a deposit by the coholder, spouse, or parent is
not considered to be income to the client;

(C) (No change.)

(3) - (11) (No change.)

§15.460. Income Exemptions.

(a) (No change.)

(b) The Texas Department of Human Services exempts
income that a client receives from any of the following sources:

(1) - (5) (No change.)

(6) the amount of income of a dependent who is receiving
Supplemental Security Income (SSI) or Temporary Assistance for
Needy Families (TANF) [aid to families with dependent children
(AFDC)]. This income has already been considered in determining
the dependent’s need for SSI or TANF [AFDC].

(7) - (38) (No change.)

§15.475. Deeming of Income.

(a) The following requirements apply:

(1) - (3) (No change.)

(4) The Texas Department of Human Services (DHS)
exempts certain types of income that may be received by a client’s
ineligible spouse, ineligible parent, a parent’s ineligible spouse, or
any ineligible children living in the household. The following types
of income are not deemed to the client:

(A) - (E) (No change.)

(F) amount of income of a dependent who is receiving
Supplemental Security Income (SSI) [SSI] or Temporary Assistance
for Needy Families (TANF) [AFDC]. This income has already been
considered in determining the dependent’s need for SSI or TANF
[AFDC];

(G) - (II) (No change.)

(b) The following exceptions apply to deeming of income:

(1) If the client’s spouse, parent, or parent’s spouse is a
member of aTANF [an AFDC] group, that person’s income is not
deemed to the client.

(2) - (10) (No change.)

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 10, 1999.

TRD-9903446
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Chapter 20. Cost Determination Process
40 TAC §20.101, §20.105

The Texas Department of Human Services (DHS) proposes
amendments to §20.101, concerning Introduction, and §20.105,
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concerning General Reporting and Documentation Require-
ments, Methods, and Procedures, in its Cost Determination Pro-
cess chapter. This proposal is submitted simultaneously with a
proposal by the Texas Health and Human Services Commission
(HHSC) to amend corresponding provisions of Title 1, Chapter
355, TAC.

The purpose of the amendments is to comply with changes in
state and federal laws. One proposed amendment reflects a
change in the Medicaid program rate approval process. The
proposed amendment reflects the current process in which
the Texas Board of Human Services no longer recommends
rates to HHSC, because HHSC was assigned responsibility for
Medicaid rate determination by a change in state law in House
Bill 2913, 75th Legislature (1997). Since rates for most non-
Medicaid payment rates have a Medicaid counterpart, approval
of the Medicaid rates by HHSC effectively determines the non-
Medicaid counterpart rates. Thus, a proposed amendment
provides that non- Medicaid payment rates will be set to coincide
with the counterpart Medicaid rates. A proposed amendment
also removes references to the federal Boren Amendment,
which formerly applied to the nursing facility program, because
it is no longer in effect as a result of a change in federal law.

Eric M. Bost, commissioner, has determined that for the first
five-year period the sections are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the sections.

Mr. Bost also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be that the rules
will reflect the changes in federal and state law and that
providers will have defined for them the payment rate approval
process. There will be no effect on small businesses, because
the amendments reflect HHSC and DHS current Medicaid
rate approval processes, based on changes in state law; and
establish consistency in non-medicaid rate approval processes.
The amendments also delete references to the federal Boren
Amendment, which is no longer in effect as a result of a change
in federal law. No changes in practice are required of any
businesses, large or small. There is no anticipated economic
cost to persons who are required to comply with the proposed
sections.

Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the depart-
ment is not required to complete a takings impact assessment
regarding these rules.

Questions about the content of this proposal may be directed
to Kathy Hall at (512) 438-3702 in DHS’s Rate Analysis
Department. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-200, Texas
Department of Human Services E-205, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

The amendments are proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which authorizes the de-
partment to administer public and medical assistance programs;
and under Texas Government Code §531.021, which provides
the Health and Human Services Commission with the authority
to administer federal medical assistance funds.

The amendments implement the Human Resources Code,
§§22.001- 22.030 and §§32.001-32.042.

§20.101. Introduction.
(a)-(b) (No change.)

(c) The Texas Department of Human Services (DHS) reim-
burses providers for contracted client services through reimbursement
amounts determined as described in this chapter and in reimburse-
ment methodologies for each program. Non-Medicaid, statewide,
uniform reimbursements and reimbursement ceilings are approved by
the Texas Department [Board] of Human Services [(board)]. Medi-
caid, statewide, uniform reimbursements, and reimbursement ceilings
are approved by [The board recommends for approval to] the Texas
Health and Human Services Commission (HHSC) [medical assistance
or Medicaid reimbursements that are uniform by class]. In Medicaid
programs where reimbursements are contractor-specific, [the board
recommends for approval to] the HHSC approves the reimbursement
parameter dollar amounts, e.g., ceilings, floors, or program reimburse-
ment formula limits. In approving reimbursement amounts DHS or
the HHSC [the board] takes into consideration staff recommenda-
tions based on the application of formulas and procedures described
in this chapter and in reimbursement methodologies for each pro-
gram. However, DHS or the HHSC [the board] may adjust staff
recommendations when DHS or the HHSC [the board] deems such
adjustments are warranted by particular circumstances likely to affect
achievement of program objectives, including economic conditions
and budgetary considerations. [For the nursing facility program sub-
ject to the federal Boren Amendment, any downward reimbursement
adjustments may not exceed the amount of any mark-up or margin
over projected costs. For the nursing facility program, this limitation
ensures that downward reimbursement adjustments do not reduce re-
imbursement below the costs which must be incurred by efficient and
economic providers meeting federal and state standards.] Medicaid
reimbursement methodology rules are developed and recommended
for approval [by the board] to the HHSC. The HHSC has oversight
authority with respect to the state’s Medicaid rules.

(1)-(2) (No change.)

§20.105. General Reporting and Documentation Requirements,
Methods, and Procedures.

(a)-(c) (No change.)

(d) Amended cost report due dates. DHS accepts submittal
of provider- initiated or DHS-requested amended cost reports as
follows.

(1) Provider-initiated amended cost reports must be
received no later than the date in subparagraph (A) or (B) of
this paragraph, whichever occurs first. Amended cost reports
received after the required date have no effect on the reimbursement
determination. Amended cost report information that cannot be
verified will not be used in reimbursement determinations. Provider-
initiated amended cost reports must be received no later than the
earlier of:

(A) (No change.)

(B) for Medicaid programs, 30 days prior to the public
hearing on proposed reimbursement or reimbursement parameter
amounts; and for non-Medicaid programs 30 days prior to the
administrative closing of the cost report database for reimbursement
determination [45 days, prior to the DHS board meeting to approve
reimbursement or reimbursement parameter amounts].

(2) (No change.)

(e)-(f) (No change.)
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(g) Public hearings.

(1) Uniform reimbursements. For Medicaid programs
where reimbursements are uniform by class of service and/or provider
type, DHS and the HHSC will hold a public hearing on proposed
reimbursements before the HHSC [Texas Board of Human Services
(board)] approves reimbursements. The purpose of the hearing is to
give interested parties an opportunity to comment on the [DHS’s]
proposed reimbursements. Notice of the hearing will be provided
to the public. The notice of the public hearing will identify the
name, address, and telephone number to contact for the materials
pertinent to the proposed reimbursements. At least ten working
days before the public hearing takes place, material pertinent to the
proposed statewide uniform Medicaid reimbursements will be made
available to the public. This material will include the proposed
reimbursements, the inflation adjustments used to determine them,
and the impact on reimbursements of the major cost limits. This
material will be furnished to anyone who requests it. After the public
hearing, if negative comments are received, a [written] summary of
the comments made during the public hearing will be presented to
the HHSC [board].

(2) Contractor-specific reimbursements. For Medicaid
programs in which [In programs where] reimbursements are
contractor-specific, DHS and the HHSC will hold a public hearing
on the reimbursement determination parameter dollar amounts (e.g.,
ceilings, floors, or program reimbursement formula limits) before the
HHSC [board] approves parameter dollar amounts. The purpose of
the hearing is to give interested parties an opportunity to comment
on the [DHS’ s] proposed reimbursement parameter dollar amounts.
Notice of the hearing will be provided to the public. The notice of
the public hearing will identify the name, address, and telephone
number to contact for the materials pertinent to the proposed
reimbursement parameter dollar amounts. At least ten working
days before the public hearing takes place, material pertinent to the
proposed reimbursement parameter dollar amounts will be made
available to the public. This material will include the proposed
reimbursement parameter dollar amounts, the inflation adjustments
used to determine them, and the impact on the reimbursement
parameter dollar amounts of the major cost limits. This material
will be furnished to anyone who requests it. After the public
hearing, if negative comments are received, a [written] summary of
the comments made during the public hearing will be presented to
HHSC [the board].

(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 9, 1999.

TRD-9903398
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: September 1, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦

Part III. Texas Commission on Alcohol
and Drug Abuse

Chapter 142. Investigations and Hearings

40 TAC §142.22, §142.31

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §142.22 and §142.31 concerning Investigations
and Hearings. These sections contain the procedures concern-
ing investigations of abuse or neglect of children, the elderly,
or the disabled by chemical dependency counselors or facili-
ties funded or licensed by the commission and describe the
procedures for facility and chemical dependency counselor dis-
ciplinary hearings.

These amendments are proposed to update organizational ref-
erences and provide consistency with the Government Code
regarding minimum amount of notice that must be given re-
garding the date, time and place of administrative hearings.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit
will be clarity about the procedures concerning investigations
of abuse or neglect of children, the elderly, or the disabled by
chemical dependency counselors or facilities funded or licensed
by the commission and consistency regarding the minimum
notice given to respondents in administrative hearings. There is
no additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register.

These amendments are proposed under the Texas Health and
Safety Code, Chapter 464, which provides the Texas Commis-
sion on Alcohol and Drug Abuse with the authority to adopt rules
and standards for the licensure of chemical dependency treat-
ment facilities and under Texas Civil Statutes, Article 4512o,
which provides the commission with the authority to establish
procedures for the licensure of chemical dependency coun-
selors.

The codes affected by the proposed amendments are the Texas
Health and Safety Code, Chapter 464 and Texas Civil Statutes,
Article 4512o.

§142.22. Investigations of Abuse or Neglect of Children, the Elderly,
or the Disabled.

(a)-(d) (No change.)

(e) Reports. In abuse or neglect cases, the investigator
submits a written report to the [assistant] deputy for quality assurance
[program compliance] within five days of initiating the investigation.
The commission notifies all relevant parties of the investigative
findings in writing.

(f)-(g) (No change.)

§142.31. Procedure for Facility and Chemical Dependency Coun-
selor Disciplinary Hearings.

(a)-(d) (No change.)

(e) The respondent is entitled to at least ten [15] days
notice of the date, time, and place of the administrative hearing.
The administrative hearing shall be conducted by an administrative
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law judge employed by the State Office of Administrative Hearings.
Administrative hearings shall comply with the requirements of Texas
Government Code, Chapter 2001, Subchapter C and the State
Office of Administrative Hearings’ Rules of Procedure, 1 Texas
Administrative Code, Chapter 155.

(f)-(l) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903487
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §142.32

The Texas Commission on Alcohol and Drug Abuse proposes
an amendment to §142.32 concerning Investigations and Hear-
ings. This section describes the procedures regarding admin-
istrative penalties for facilities and chemical dependency coun-
selors.

The amendment is proposed to: clarify commission’s author-
ity to classify offenses not already included in the guidelines;
complete the list of disciplinary actions available to the commis-
sion; establish commission’s role in judging compliance; allow
the commission to choose an administrative penalty or an alter-
nate action when the total dollar value of a facility’s assessed
penalty is over $5,000; limit the number of facility waivers and
require compliance as a precondition when appropriate; elim-
inate waiver of administrative penalties for counselors; clarify
board and executive director responsibilities in approving ad-
ministrative penalties; provide licensees an option to surrender
the license in lieu of paying administrative penalties; and elimi-
nate an outdated transition clause. In addition, amendments to
the graphics that are included in this section are made to revise
the method of assigning points for history of disciplinary action
and to clarify that only full compliance is sufficient to receive
credit for efforts to correct violations when assigning points.

Terry Faye Bleier, Executive Director, has determined that
for the first five-year period the rule is in effect there will
be minimal fiscal implications for the commission as facilities
and counselors are assessed fees and pay those fees to the
commission. There will be no fiscal impact for other state
agencies or local government as a result of the proposed
amendment.

Ms. Bleier has also determined that for each year of the first
five years the rule is in effect the public benefit anticipated
will be consistent, orderly and fair sanctions for persons and
entities regulated by the commission. There is no additional
effect on small businesses. There is no additional anticipated
economic cost to persons required to comply with the amended
rule as proposed; however, specific persons and entities will
pay penalties to the commission.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments

must be received no later than 30 days from the date the
proposal is published in the Texas Register.

The amendment is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules and
standards for the licensure of chemical dependency treatment
facilities and under Texas Civil Statutes, Article 4512o, which
provides the commission with the authority to establish proce-
dures for the licensure of chemical dependency counselors.

The codes affected by the proposed amendment is the Texas
Health and Safety Code, Chapter 464 and Texas Civil Statutes,
Article 4512o.

§142.32. Administrative Penalties.

(a) Violations are categorized according to the seriousness
of the violation and the actual or potential harm to the health, safety,
and welfare of the public. The commission has established specific
guidelines for assigning categories. These guidelines show how
various offenses are categorized, but do not limit the commission’s
authority to categorize any particular offense that is not already
included in the guidelines or to modify those offenses already
categorized. These guidelines are available for review at the
commission’s administrative offices at 9001 North IH 35, Suite 105,
Austin, Texas, 78753.

(b) Administrative penalties are not assessed for the most
serious violations, which are assigned to Category A. Instead, the
commission will seek to deny, refuse to renew, revoke or suspend the
license.

(c) Administrative penalties are not an option if the licensee
has failed to pay administrative penalties assessed in the past.

(d) Self-reported facility violations are not subject to admin-
istrative penalties provided:

(1) the facility is required to report the violation;

(2) the facility achieves full compliance (as determined
by the commission) by the established deadline; and

(3) the commission does not initiate a field investigation.

(e) Administrative penalties for facilities are assessed using
the following point system.

(1) Points are assigned to each violation using the matrix
shown in Figure 1.
Figure 1: 40 TAC §142.32(e)

(2) The point value of all violations is added and the total
is multiplied by $10 per point.

(3) If the total dollar value is over $5,000, the commission
may [will] seek to revoke or suspend the facility’s license instead of
imposing an administrative penalty.

(4) The commission will waive collection of the admin-
istrative penalties if:

(A) all violations fall into Category C or Category D;
[and]

(B) the total assessed dollar value is less than $1,000;

(C) administrative penalties have not been waived two
times in the past; and

(D) compliance, where appropriate, has been achieved
or the facility has entered into an agreement with the commission
which ensures future compliance.
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(f) Administrative penalties for counselors are assessed using
the following point system.

(1) Points are assigned to each violation using the matrix
shown in Figure 2.
Figure 2: 40 TAC §142.32(f)

(2) The point value of all violations is added and the total
is multiplied by $12 per point.

(3) If the total dollar value is over $2,000, the commission
may [will] seek to revoke or suspend the counselor’s license instead
of imposing an administrative penalty.

[(4) The commission will waive collection of the admin-
istrative penalties if:]

[(A) all violations fall into Category C or Category
D; and]

[(B) the total assessed dollar value is less than $500.]

(g)-(h) (No change.)

(i) The licensee shall accept the determination and recom-
mended penalty or request an administrative hearing in writing within
20 days of the mailing of the notice. If the licensee accepts the de-
termination and recommended penalty, the board (in cases involving
facilities) or the executive director (in cases involving counselors)
shall issue an order approving both.

(j)-(l) (No change.)

(m) A licensee may surrender the license in lieu of paying
administrative penalties. The licensee may reapply for licensure
if administrative penalties are paid within one year from the date
of license surrender. [Facilities shall not be required to pay
administrative penalties under these rules until January 1, 1999.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903488
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Chapter 143. Funding
40 TAC §§143.3, 143.17, 143.21, 143.25

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §143.17 and §143.21 and proposes new §143.3
and §143.25 concerning Funding. These sections describe the
service procurement plan, the process for funding decisions,
the quarterly funding process and the developmental funding
process.

These amendments and new sections are proposed to estab-
lish a service procurement plan, state that the commission may
choose an alternative funding process when no fundable appli-
cation is received, rename the developmental funding process
to quarterly funding process to more accurately name this pro-
cess, refine the quarterly funding process, and establish a new
developmental funding process.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be a more fully developed funding process, which will provide
better options for ensuring service needs are met. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments and new rules.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register.

These amendments and new rules are proposed under the
Texas Health and Safety Code, Chapter 461.012(15), which
provides the Texas Commission on Alcohol and Drug Abuse
with the authority to adopt rules governing the functions of
the commission, including rules that prescribe the policies and
procedures followed by the commission in administering any
commission programs.

The code affected by the proposed amendments and new rules
is the Texas Health and Safety Code, Chapter 461.

§143.3. Service Procurement Plan.

(a) The commission develops an annual service procurement
plan to implement the Statewide Service Delivery Plan. The plan
includes funding goals for the state overall and for each region.

(b) The service procurement plan identifies what services
are needed, where the services are needed, and the priority order of
the services to be purchased. It may also specify the desired level of
funding for each service.

§143.17. Funding Decisions.

(a) (No change.)

(b) The panel’s recommendations are reviewed [and ap-
proved] by the commission’s executive management team and ap-
proved by the executive director.

(c)-(g) (No change.)

(h) If the commission doesnot receive a fundableapplication
for a desired service, it may choose an alternative process to procure
the service, including:

(1) the quarterly funding process described in §143.21 of
this title (relating to Quarterly Funding);

(2) the developmental funding process described in
§143.25 of this title (relating to Developmental Funding); or

(3) noncompetitive renewal described in §143.24 of this
title (relating to Noncompetitive Renewal).

§143.21. Quarterly [Developmental] Funding.

(a) The commission may use [uses] the quarterly
[developmental] funding process to:

(1) purchase additional services if service needs and
funds remain after a competitive request for proposals;

(2) distribute funds that become available and must be
awarded during a contract period; and
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(3) consider funding for unsolicited applications.

(b) Funds available for one-time procurements and funds
available for recurring services are competed [handled] separately
under the quarterly funding process.

(c) (No change.)

(d) The commission identifies the goals and services/prod-
ucts to be purchased based on its service procurement plan [statewide
service delivery plan, RAC recommendations,] and results of the pre-
vious Request for Proposals (RFP), as applicable.

(e) Selection criteria are designed to select applications that
provide the best overall value to the state.

(1) (No change.)

(2) A minimum score is established for quarterly
[developmental] funding. The minimum score may be less than the
score established for a competitive RFP if the commission has the
resources necessary to provide appropriate technical assistance.

(3) Selection criteria for quarterly [developmental] funds
are approved by the commission’s executive director.

(f) Once per quarter, if funds are available, notice [Notice]
of available funds is published [quarterly] in the Texas Registerand
[monthly] on the commission’s website and the state’s electronic
business daily. The notice includes:

(1) the services to be purchased;

(2) the geographic area to be served;

(3) funding limitations;

(4) method of payment;

(5) contract period;

(6) requirements for submitting an application; and

(7) the procedure the commission will use to award the
contract.

(g) The commission accepts applications on an ongoing ba-
sis, and may also consider previously submitted proposals. Applica-
tions eliminated during prior competition may be revised and resub-
mitted for quarterly [developmental] funding.

(h) During the quarterly process, the commission will not
consider applications received more than six months before the
quarterly application due date unless the applicant has submitted a
letter requesting consideration of a prior application during that six-
month period. [Unsolicited applications are considered in the same
way as other applications during this process. Each application is
evaluated in relation to the services to be purchased and the selection
criteria.]

(i) All applications are subject to the same requirements and
deadlines. [Once per quarter, if funds are available for development,
the commission reviews the applications.]

(1) To be considered for funding, an applicant must meet
the application criteria listed in §143.15 of this title (relating to
Application Criteria).

(2) Applicants who are not already funded by the
commission must submit additional documentation regarding the
organization’s legal and financial status.

(3) If required, applicants shall comply with the Texas
Review and Comment System (TRACS).

(j) Each application is evaluated in relation to the services
to be purchased and the selection criteria. Commission staff evaluate
and score proposals that were not scored during the competitive RFP.
RAC members may also serve as reviewers outside their own regions.

(k) (No change.)

(l) The panel’s recommendations are reviewed [and ap-
proved] by the commission’s executive management team and ap-
proved by the executive director.

(m) Quarterly [Developmental] funding will not be available
for services that will be included in a competitive RFP beginning six
months prior to the scheduled RFP. Under extenuating circumstances,
however, the commission’s executive director may waive this provi-
sion.

§143.25. Developmental Funding.

(a) The commission may initiate the developmental funding
process when a competitive process has failed to elicit an acceptable
offer for a service identified in the annual services procurement plan.

(b) The commission will establish funding criteria for each
developmental project to identify the minimum standards that must
be met by an applicant in order to receive funds. The funding criteria
will be approved by the commission’ s executive director.

(c) A notice that funds are available for the service will
be published on the commission’ s website, on the state’s electronic
business daily, and in the Texas Register for at least 21 days.

(d) Commission staff will meet with the Regional Advisory
Consortium, local providers, and other community groups and stake-
holders to provide information about the identified need and identify
potential providers. Staff will facilitate development of consensus on
an organization or coalition to apply for the developmental funding.

(e) If more than one provider is interested in the project, the
commission will terminate the developmental process and initiate a
competitive process.

(f) When only one prospective applicant is identified,
commission staff may provide consultation and technical assistance
during the development of an application for developmental funding.

(g) After the application is submitted, an internal selection
panel will review the proposal to determine whether it meets the
minimum criteria established for the project and conduct a cost
analysis or budget review.

(h) If the internal selection panel determines that the
application meets the minimum criteria, it will recommend a level
of funding and an implementation plan that includes:

(1) roles and responsibilities of the provider and com-
mission staff;

(2) completion dates for key milestones; and

(3) conditions for payments related to achievement of key
milestones.

(i) The panel’s recommendations will be reviewed by the
commission’s executive management team and approved by the
executive director.

(j) An organization funded through the developmental pro-
cess must meet the application criteria stated in §143.15 of this title
(relating to Application Criteria) when the contract is signed, except
that a treatment applicant does not need to be licensed to provide the
requested services to the proposed population until service delivery
begins.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903489
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Chapter 144. Contract Requirements.

Subchapter A. General Provisions
40 TAC §144.1, §144.21

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §144.1 and §144.21 concerning General Provi-
sions. These sections describe the applicability of this chapter
and the definitions of terms used in this chapter.

These amendments are proposed to clarify that this chapter
applies to intervention programs as well as prevention and
treatment programs funded by the commission and to add and/
or clarify the definitions of terms used in this chapter.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be a better understanding of the rules contained in this chapter
and the programs to which these rules pertain. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, §461.012(a)(15) which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules governing the functions of the commission, including
rules that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.1. Applicability.

(a) This chapter applies to all prevention ,intervention, and
treatment programs funded by the commission.

(b) (No change.)

§144.21. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

(1) Abuse - Any act or failure to act which is done know-
ingly, recklessly or intentionally, including incitement to act, which
caused or may have caused injury to a client or participant. Injury
may include, but is not limited to: physical injury, mental disorien-
tation, or emotional harm, whether it is caused by physical action or
verbal statement. Client/participant abuse may be perpetrated by staff
or other clients/particpants and includes: [any sexual activity between
facility personnel and a client; corporal punishment; nutritional or
sleep deprivation; efforts to cause fear; the use of any form of com-
munication to threaten, curse, shame, or degrade a client; restraint
that does not conform with these standards; coercive or restrictive
actions taken in response to the client’s request for discharge or re-
fusal of medication or treatment that are illegal or not justified by the
client’s condition; and any other act or omission classified as abuse
by the Texas Family Code, §261.001.]

(A) any sexual activity between facility personnel and
a client/participant;

(B) corporal punishment;

(C) nutritional or sleep deprivation,

(D) efforts to cause fear;

(E) the use of any form of communication to threaten,
curse, shame, or degrade a client/participant;

(F) restraint that does not conform with chapter 148
of this title (relating to Facility Licensure);

(G) coercive or restrictive actions taken in response to
the client’ s/participant’s request for discharge or refusal of medication
or treatment that are illegal or not justified by the client’s/participant’s
condition; and

(H) any other act or omission classified as abuse by
the Texas Family Code, §261.001.

(2) Admission - Formal documented acceptance of a
prospective client to a treatment facility, based on specifically defined
criteria.

(3) Access - Ability to obtain or make use of.

(4) [(2)] Adolescent - An individual 13 through 17 years
of age whose disabilities of minority have not been removed by
marriage or judicial decree.

(5) [(3)] Adult - An individual 18 years of age or older,
or an individual under the age of 18 whose disabilities of minority
have been removed by marriage or judicial decree.

(6) Aftercare - Structured services provided after dis-
charge from a treatment facility which are designed to strengthen and
support the client’s recovery and prevent relapse.

(7) AIDS - Acquired Immune Deficiency Syndrome,
the end stage of HIV infection. AIDS can only be diagnosed by
a physician using criteria established by the National Centers for
Disease Control and Prevention.
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(8) Alternatives- A strategy that gives participants and
their families the opportunity to take part in educational, cultural,
recreational, and work-oriented substance-free activities. Activities
under this strategy are designed to encourage and foster bonding with
peers, family and community.

(9) [(4)] Approve - Authorize in writing.

(10) [(5)] Assessment - A process which identifies
problems, needs, strengths, and resources as they pertain to ATOD
use or abuse and related behaviors or activities. Assessments are
used to initiate, maintain, or update individualized plans to address
the identified needs and problems. See also Treatment Assessment.

(11) Assets (individual) - A set of essential building
blocks that help young people grow up healthy, caring, and responsi-
ble. External assets include support, empowerment, boundaries and
expectations, and constructive use of time. Internal assets include
commitment to learning, positive values, social competencies, and
positive identity.

(12) ATOD - Alcohol, tobacco and other drugs.

(13) Care coordination - Processes used to ensure an
individual receives all needed substance abuse services through a
seamless, organized delivery system.

(14) [(6)] Case management - Asystematic process to
ensure clients receive all substance abuse, physical health, mental
health, social, and other servicesneeded to resolve identified problems
and needs. Case management activities are [Services] provided by an
accountable staff person and [which] include:

(A) linking a client with needed services;

(B) helping a client develop skills to use basic
community resources and services; and

(C) monitoring and coordinating the services received
by a client.

(15) [(7)] Chemical dependency - Substance dependence
or substance abuse as defined in the current edition of the Diagnostic
and Statistical Manual of Mental Disorders. [The abuse of, psycho-
logical or physical dependence on, or addiction to alcohol, a toxic
inhalant, or any substance designated as a controlled substance in the
Texas Controlled Substances Act. ]

(16) Chemical dependency screening - A brief interview
conducted in person or by phone determine if there is a potential
substance abuse problem. Screening may be performed by a non-
QCC. If a potential problem is identified, the individual should be
referred for a treatment assessment.

(17) [(8)] Child - An individual under the age of 13.

(18) [(9)] Client - An individual who has been admitted to
a chemical dependency [substance abuse] treatment facility licensed
or funded by the commission and is currently receiving services.
[A licensed chemical dependency counselor providing chemical
dependency services at a facility shall not have a non-professional
relationship with any client receiving chemical dependency or related
services from the facility for two years after the client is discharged.]

(19) Client Data Systems (CDS) Forms - CDS forms
include the Admission Report, Discharge Report, Follow-up Report,
and CDS Facility Summary.

[(10) CODAP - Client-Oriented Data Acquisition Pro-
cess.] (20) Cognizant agency - The federal or state agency respon-

sible for reviewing, negotiating, and approving an organization’ s cost
allocation plans or indirect cost proposals.

(21) Combination program - A comprehensive prevention
and/or intervention program which serves a combination of target
populations (universal, selective, or indicated) by providing a range
of prevention and/or intervention services to meet different levels of
need for a particular setting.

(22) [(11)] Commission - The Texas Commission on
Alcohol and Drug Abuse.

(23) Community-based process - A strategy designed to
enhance the ability of the community to provide effective preven-
tion, intervention, and treatment services for ATOD problems and
HIV infection through community mobilization and empowerment.
Activities include multi-agency coordination and collaboration, net-
working, and development of written agreements among community
organizations.

(24) Community coalition - A diverse group of commu-
nity organizations and individuals organized to reduce ATOD prob-
lems in the community.

(25) [(12)] Consenter - The individual legally responsible
for giving informed consent for a client. This may be the client,
parent, guardian, or conservator. Unless otherwise provided by law,
a legally competent adult is his or her own consenter. Consenters
include adult clients, clients 16 or 17 years of age, and clients
under 16 years of age admitting themselves for chemical dependency
[substanceabuse] counseling under the provisions of the TexasFamily
Code, §32.004.

(26) Continuum of services - A planned, coordinated
service system which includes prevention, intervention, outreach,
screening, referral, treatment and aftercare. Continuity of care has
two dimensions and goals: (1) cross-sectional, so that the services
provided to an individual at any given time are comprehensive
and coordinated; and (2) longitudinal, so that the system provides
comprehensive, integrated services over time and is responsive to
changes in the person’s needs.

(27) [(13)] Counseling - Face-to-face interactions in
which a counselor helps an individual, family or group identify,
understand, and resolve issues and problems. [A ssisting an individual
or group to develop an understanding of problems, define goals, and
plan action reflecting the individual’s or group’s interest, abilities,
and needs as affected by chemical dependency problems.]

[(14) Counseling session - A scheduled meeting of
30 minutes or longer duration where group, individual, or family
counseling is provided.]

(28) [(15)] Counselor - A qualified credentialed counselor
or a counselor intern [working under direct supervision].

(29) [(16)] Counselor intern (CI) - A person pursuing a
course of training in chemical dependency counseling at a regionally
accredited institution of higher education or an approved clinical
training institution who has been designated as a counselor intern by
the institution. The activities of a counselor intern shall be performed
under the direct supervision of a qualified credentialed counselor
(QCC).

(30) [(17)] Crisis intervention - Services designed to
intervene in situations which may or may not involve alcohol and
drug abuse, and which may escalate and result in a crisis if immediate
attention is not provided. Services include face-to-face individual,
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family, or group interviews/interactions and/or telephone contacts to
identify [the participant’s family’s] needs.

(31) CSAP’ s six prevention strategies - The six strategies
identified by the Center for Substance Abuse Prevention that are
delivered in prevention and intervention programs. The six strategies
are: prevention education and skills training, alternatives, problem
identification and referral, information dissemination, community-
based process, and environmental and social policy.

(32) [(18)] Cultural competency [awareness and sensitiv-
ity] training - Training to improve an individual’s ability to under-
stand and interact with persons of a different culture. Culture defines
the lifestyle of a distinct population and includes values, behavioral
norms, and patterns of interpersonal relationships. It may be based on
race, ethnicity, religion, age, gender, sexual orientation, or disability.

(33) Discharge - Formal, documented termination from
a treatment facility. Discharge occurs when a client successfully
completes treatment goals, leaves against professional advice, or is
terminated for other reasons.

(34) [(19)] Documentation - A written and/or electronic
record that includes a date and signature and provides authenticated
evidence to substantiate compliance with standards, such as minutes
of meetings, memoranda, schedules, notices, logs, records, policies,
procedures, and announcements.

(35) [(20)] DSM-IV - The Diagnostic and Statistical
Manual of Mental Disorders, Fourth Edition-Revised, published by
the American Psychiatric Association. Any reference to DSM-IV is
understood to mean the most recent edition of the Diagnostic and
Statistical Manual of Mental Disorders.

(36) [(21)] Ensure - To take all reasonable and necessary
steps to achieve results.

(37) Environmental and social policy - A strategy de-
signed to establish or change written and unwritten community stan-
dards, codes, and attitudes, thereby influencing incidence and preva-
lence of substance abuse in the general population. It includes ac-
tivities that center on legal and regulatory initiatives and those that
relate to the service and action-oriented initiatives.

(38) Evaluation (program) - A formal process for col-
lecting, analyzing, and interpreting information about a program’s
implementation and effectiveness.

[(22) Evaluation program - Written assessment activities,
performed internally or externally, of a program or a service and its
staff, activities, and planning process to determine whether program
or service goals are met, staff and activities are efficient and effective,
and whether or not aprogram or servicehasany effect on theproblem
which it was created to address and/or on the population which it was
created to serve.]

(39) Exit summary - Documentation of all referral and
follow-up activities provided to individuals or family members
receiving intervention counseling services.

(40) [(23)] Exploitation - An act or process to use, either
directly or indirectly, the labor or resources of a client/participant for
monetary or personal benefit, profit, or gain of another individual or
organization.

(41) Facility - A legal entity that provides one or more
chemical dependency treatment programs.

(42) [(24)] Family - The children, parents, brothers,
sisters, other relatives, foster parents, guardians, or significant others

who perform the roles and functions of family members in the lives
of clients/participants.

(43) [(25)] Financial assistance - A payment mechanism
where payment is based on an approved line item budget.

(44) [(26)] HIV - Human Immunodeficiency Virus,the
virus that causes AIDS. Infection is determined through a testing
and counseling process overseen by the Texas Department of Health.
Being infected with HIV is not necessarily equated with having a
diagnosis of AIDS.

(45) HIV Antibody Counseling and Testing - A structured
counseling session performed by Prevention Counseling and Partner
Elicitation (PCPE) counselors registered with the Texas Department
of Health (TDH). It promotes risk reduction behavior for those at
risk of infection with HIV and other sexually transmitted diseases
and offers testing for HIV infection.

(46) Indicated program - An intervention program de-
signed to prevent the onset of substance abuse in individuals who do
not meet DSM-IV criteria for abuse or dependence, but are showing
early warning signs such as failing grades, dropping out of school,
and use of alcohol and other gateway drugs.

(47) Information dissemination - A strategy that provides
awareness and knowledge of ATOD problems and/or HIV infection
and their harmful effects on individuals, families, and communities.
It also gives the general population information about available
programs and services. Information dissemination is characterized
by one-way communication from the source to the audience, with
limited contact between the two. Information is disseminated through
written communications and/or in-person community presentations.

(48) [(27)] Intervention - A process that utilizes multiple
strategies designed interrupt the illegal use of alcohol, tobacco and
other drugs by youth and to break the cycle of harmful use of legal
substances and all use of illegal substances by adults in order to halt
the progression and escalation of use, abuse, and related problems.
Intervention strategies target indicated populations.

(49) [(28)] Intervention counseling - Face-to-face inter-
actions to assist [The process of assisting] individuals, families, and
groups to identify, understand, and resolve issues and problems re-
lated to ATOD use [substance abuse] within a specific number of
sessions or within a certain time frame. It is intended [in order] to
intervene in problem situations and high risk behaviors [associated
with substance abuse] which, if not addressed, may escalate to sub-
stance abuse or cause communicable disease [severe impairment].

(50) Key performance measures - Measures that reflect
the services that are critical to the program design and intended
outcomes of the program. Key performance measures are specified
for all commission funded programs.

(51) [(29)] Life skills training (treatment) - A structured
[formalized] program of training, based upon a written curriculum
[program description], to help clients [assist the client in acquiring
personal habits, attitudes, values, and social interaction skills that
will enable the client to] manage daily responsibilities [function]
effectively and [/or] become gainfully employed. It may include
[includes] instruction in communication and social interaction, stress
management, problem solving, daily living, and decision making.

(52) Minor Remodeling - Work required to change the
interior arrangements or other physical characteristics of an existing
facility, or to install equipment in order to meet program requirements
and needs. It does not include relocation of exterior walls, roof,
and floors in order to increase the amount of space to be used,
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development or repair of parking lots, and completion of unfinished
shall space to make it suitable for occupancy.

(53) [(30)] Neglect - Actions resulting from inattention,
disregard, carelessness, ignoring, or omission of reasonable consid-
eration that caused, or might have caused, physical or emotional in-
jury to a client/participant. Examples of neglect include, but are not
limited to, failure to provide adequate nutrition, clothing, or health
care; failure to provide a safe environment free from abuse; failure
to maintain adequate numbers of appropriately trained staff; failure
to establish or carry out an appropriate individualized treatment plan;
and any other act or omission classified as neglect by the Texas Fam-
ily Code, §261.001.

(54) [(31)] Offer - To make available.

(55) Older adult - A person aged 55 or older.

(56) [(32)] OMB - Office of Management and Budget.

(57) [(33)] Outcome - The impact on the system or client/
participant served.

(58) Outreach - Activities directed toward finding indi-
viduals who might not use services due to lack of awareness or active
avoidance, and who would otherwise be ignored or underserved.

(59) Participant - An individual who is receiving preven-
tion or intervention services.

(60) Policy - A statement of direction or guiding principle
issued by the governing body.

(61) [(34)] Prevention - A process that utilizes multiple
strategies designed to preclude the onset of the illegal use of alcohol,
tobacco and other drugs by youth. Prevention principles and strategies
foster the development of social and physical environments that
facilitate healthy, drug-free lifestyles. Prevention strategies target
universal and selected populations.

(62) Prevention education and skills training - A
curriculum-based strategy designed to develop decision-making,
problem solving, and other life skills. It also provides accurate
information about the harmful effects of ATOD use, abuse and
addiction pertinent to the needs of the target population. The basis
of activities under this strategy is interaction between the educator/
facilitator and the participants. These activities are aimed to increase
protective factors, foster resiliency, decrease risk factors and affect
critical life and social skills relative to substance abuse and/or HIV
risk of the participant and/or family members.

(63) Primary population - The individuals directly tar-
geted to participate in and benefit from the program.

(64) Problem identification and referral - A strategy that
provides services designed to ensure access to appropriate levels and
types of services needed by youth or adult participants. It includes
identification of those individuals who have used or areat risk of using
alcohol, tobacco, and other drugs. This strategy does not include any
activity designed to determine if a person is in need of treatment.

(65) Procedure - A step-by-step set of instructions.

(66) [(35)] Program - A [system of service delivery
consisting of a] specific type of service delivered to a specific
population as identified in the proposal.

(67) [(36)] Protective factors - Characteristics within
individualsand social systems which may inoculate or protect persons
against risk factors and strengthen their determination to reject or
avoid substance abuse. [Those characteristics within social systems,

such as family, schools, peer groups, that foster resiliency and include
high expectations, caring and support, and the opportunity to be
involved.]

(68) [(37)] Provide - To perform or deliver.

(69) [(38)] Provider - A distinct legal entity with an
administrative and functional structure organized to deliver substance
abuse services.

(70) [(39)] Qualified credentialed counselor (QCC) - A
licensed chemical dependency counselor or one of the professionals
listed below:

(A) licensed professional counselor (LPC);

(B) licensed master social worker (LMSW);

(C) licensed marriage and family therapist (LMFT);

(D) licensed psychologist;

(E) licensed physician;

(F) certified addictions registered nurse (CARN);

(G) licensed psychological associate; and

(H) advance practice nurse recognized by the Board
of Nurse Examiners as a clinical nurse specialist or nurse practitioner
with a specialty in psyche-mental health (APN-P/MH).

(71) Referral - The process of identifying appropriate
services and providing the information and assistance needed to
access them. (72) Retaliate - Take adverse action to punish or
discourage a person who reports a violation or cooperates with an
investigation, inspection, or proceeding. Such actions include but are
not limited to suspension or termination of employment, demotion,
discharge, transfer, discipline, restriction of privileges, harassment,
and discrimination.

(73) Risk factor - A characteristic or attribute of an
individual, group, or environment associated with an increased
probability of certain disorders, addictive diseases, or behaviors.

(74) Screening - See chemical dependency screening.

(75) Secondary population - Family members and other
individuals targeted to receive ancillary services because of their
relationship to the participant/client.

(76) Selective program - A prevention program designed
to target subsets of the total population that are deemed to be at higher
risk for substance abuse by virtue of membership in a particular
population segment. Risk groups may be identified on the basis
of biological, psychological, social or environmental risk factors,
and targeted groups may be defined by age, gender, family history,
place of residence, or victimization by physical and/or sexual abuse.
Selective prevention programs target the entire subgroup regardless
of the degree of individual risk.

(77) Service record - The required documentation for all
participants receiving intervention counseling services.

(78) [(40)] Staff - Individuals employed [hired directly]
by a provider to provide services [for the provider] in exchange for
money or other compensation.

(79) Standard Precautions–Infection control guidelines
written by the National Centers for Disease Control and Prevention
which are designed to prevent transmission of communicable diseases
such as HIV, hepatitis, sexually transmitted diseases and TB within
the healthcare setting. The commission’s interpretation of those
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guidelines are found in TCADA Workplace and Education Guidelines
for HIV and Other Communicable Diseases.

(80) [(41)] STDs - Sexually transmitted diseases.

(81) Strategy - A prevention approach implemented to
support the overall design and goals of a program.

(82) [(42)] Substance abuse - The use of one or more
drugs, including alcohol, which significantly and negatively impacts
one or more major areas of life functioning.

[(43) TAC - Texas Administrative Code.]

(83) TCADA - Texas Commission on Alcohol and Drug
Abuse.

(84) [(44)] Treatment (chemical dependency) - A
planned, structured, and organized program designed to initiate
and promote a person’s chemical-free status or to maintain the
person free of illegal drugs. It includes, but is not limited to, the
application of planned procedures to identify and change patterns
of behavior related to or resulting from chemical dependency that
are maladaptive, destructive, or injurious to health, or to restore
appropriate levels of physical, psychological, or social functioning
lost due to chemical dependency.

(85) Treatment assessment - An assessment to determine
if an individual meets the DSM-IV criteria for substance abuse or
dependence and is need of treatment. The assessment also determines
the level of treatment most appropriate for the individual.

(86) [(45)] Unit cost - A payment mechanism in which
a specified rate of payment is made in exchange for a specified unit
of services.

(87) Universal program - A prevention program designed
to address an entire population with messages and programs aimed
at preventing or delaying the use and abuse of alcohol, tobacco, and
other drugs. Universal prevention programs are delivered to large
groups without any prior screening for substance abuse risk.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903490
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Subchapter B. Contract Administration
40 TAC §144.101

The Texas Commission on Alcohol and Drug Abuse proposes
an amendment to §144.101 concerning Contract Administration.
This section contains information regarding contract acceptance
and legal precedence.

These amendment is proposed to require that providers carry
a fidelity bond or insurance coverage equal to the amount of
funding provided under the commission contract or $100,000,
whichever is less; to mandate that this fidelity bond or insurance
must provide for indemnification of losses due to fraudulent or
dishonest acts committed by any of the provider’s employees or

volunteers; and to state the required order of legal precedence
that must be followed by providers.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rule.

Ms. Bleier has also determined that for each year of the
first five years the rule is in effect the anticipated public
benefit will be better protection of public funds and more clarity
about which rules and regulations govern commission funded
programs. There is no additional effect on small businesses.
The anticipated economic cost to persons required to comply
with the proposed amendment will vary depending upon the
provider’s current insurance plan. It is estimated that the cost
could be approximately $200 per year.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The amendment is proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed amendment is the Texas
Health and Safety Code, Chapter 461.

§144.101. Contract Acceptance and Legal Precedence.

(a)-(c) (No change.)

(d) The provider shall carry a fidelity bond or insurance cov-
erage equal to the amount of funding provided under the commission
contract or $100,000, whichever is less. The fidelity bond or insur-
ance must provide for indemnification of losses due to fraudulent or
dishonest acts committed by any of the provider’s employees or vol-
unteers either individually or in concert with others. [The provider
shall maintain employee bonding for the executive director and the
chief financial officer.]

(e) Providers shall follow this order of legal precedence:

(1) federal and state laws (including, but not limited to
the federal block grant found at United States Code, Title 42, §300x);

(2) rules adopted by the commission and applicable
federal regulations;

(3) terms and conditions of the contract;

(4) requirements stated in the request for proposals; and

(5) the application as amended or adjusted by the
commission.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903491
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §§144.102-144.108, 144.123, 144.131, 144.133,
144.141, 144.142

The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§144.102-144.104, 144.106, 144.107,
144.123, 144.131, 144.133, 144.141, 144.142 and proposes
new §144.105 and §144.108. concerning Contract Adminis-
tration. These sections contain information regarding amend-
ments, organizational and personnel changes, matching pre-
vention awards, billing, payment, reporting, financial assistance
for treatment services, program income, expenditures requiring
prior approval, travel, procurement, and subcontracting.

These amendments are proposed to require that all requests
for contract amendments must be received at least 60 days
before the end of the contract period unless the commission’s
executive director grants a waiver; to replace the term executive
director with chief executive officer; to clarify that required
matching funds are calculated based on the total program
expenditures; to consolidate all provisions related to billing into
a single section; to state that the commission is the payor of
last resort; to expand the requirement for eligible providers
to bill Medicaid for covered services to include the Children’s
Health Insurance Program and other public reimbursement;
to describe the payment process; to establish that reports
are due 30 days after the end of the reporting period; to
replace the term electronic interface system with the web-based
computer system; to describe the financial assistance payment
mechanism for new treatment service providers, including
limiting the amount of time a treatment provider can remain on
financial assistance and setting criteria that must be met before
the transfer is made to unit cost reimbursement; to clarify that
commission funded providers must not use inability to pay as
a reason to refuse any commission funded service, not just
treatment, to an otherwise eligible applicant; to set a maximum
of $10,000 for work considered to be minor remodeling; to
specify that tobacco products are not allowable travel costs;
to increase the monetary maximums that determine what type
of price or rate quotation is required for small purchases; and
to add language which will allow providers to subcontract with
individuals.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit
will be a more effective contract administration process for
commission funded providers. There is no additional effect on
small businesses. There is no anticipated economic cost to

persons required to comply with the proposed amendments and
new sections.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments and new sections are proposed under
the Texas Health and Safety Code, §461.012(a)(15) which
provides the Texas Commission on Alcohol and Drug Abuse
with the authority to adopt rules governing the functions of
the commission, including rules that prescribe the policies and
procedures followed by the commission in administering any
commission programs.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.102. Amendments.
(a)-(c) (No change.)

(d) All requests for contract amendments must be received
at the commission at least 60 days before the end of the contract
period. Under extenuating circumstances, however, the commission’s
executive director may waive this requirement.

§144.103. Organizational and Personnel Changes.
The provider shall notify the commission in writing within ten
business days of:

(1) (No change.)

(2) changes in the following personnel:

(A)-(B) (No change.)

(C) chief executive officer [director];

(D)-(G) (no change.)

§144.104. Matching Prevention Awards.
(a) Unless waived in writing by the commission, all

providers funded to provide prevention or intervention services shall
contribute 5.0% of the total program expenditures [award amount
expended] in matching funds.

(b) (No change.)

§144.105. Billing.
(a) The Commission is the payor of last resort for chemical

dependency treatment. A provider shall not bill the commission for
services provided to a client if:

(1) the client is not financially eligible as described in
§144.521 of this title (relating to Client Eligibility); or

(2) the client has access to another public or private
source of payment for appropriate treatment.

(b) Any provider offering services which are eligible for
Medicaid, Children’s Health Insurance Program (CHIP), or other
public reimbursement shall become an approved provider.
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(1) The provider must screen all clients for Medicaid and
CHIP eligibility. If a client is eligible but has not yet enrolled, the
provider shall direct the client to apply for Medicaid or CHIP benefits
and provide assistance as needed to facilitate the enrollment process.

(2) The provider must bill Medicaid and CHIP for all
covered services delivered to eligible clients.

(c) The provider shall not bill the commission for a unit
of service that has been billed to Medicaid or another third party
payor who requires the provider to accept reimbursement as payment
in full. If the third party payor denies payment or fails to respond
or reimburse the provider for more than 60 days after the date the
claim was billed, the provider may bill the commission for that unit
of service. During the last month of the contract period, the provider
may bill the commission for all outstanding third party reimbursement
if the provider has reason to believe the payment request will be
denied. If the provider charges the commission for a unit of service
and then receives payment from another entity for the same unit of
service, the revenue shall be treated as program income in accordance
with §144.123 of this title (relating to Program Income).

(d) A provider shall not bill and receive payment in excess
of actual costs from more than one entity for the same service at the
same time for the same client. The total amount paid to a provider
shall not exceed the actual costs of providing the services, either
by client or in the aggregate. If double billing generates revenue
that exceeds actual costs, the revenue shall be treated as program
income in accordance with §144.123 of this title (relating to Program
Income).

(e) The provider may accept funds from other funding
sources that provide general support for the program.

(f) All requests for payment must be submitted no more than
30 days after the end of the contract period. The commission will
not reimburse requests received after the 30-day period.

(g) Payment requests shall be accurate and submitted in the
format required by the commission, and certified by the provider’s
authorized representative (specified in the contract).

§144.106. Payment [Request].

(a)-(b) (No change.)

(c) The commission may withhold payment if the provider
is not in compliance with commission requirements, which include:

(1) rules adopted by the commission; [and]

(2) terms and conditions in the contract;and

(3) other applicable statutes and regulations.

(d) (No change.)

(e) Providers paid through the financial assistance payment
mechanism who want to receive [monthly] cash advances must submit
the completed method of payment selection form to the commission.

(f)-(h) (No change.)

[(i) Reimbursements must be requested at least quarterly.
Final payment must be requested within 90 days after the end of the
budget period.]

[(j) Payment requests shall be accurate and submitted in the
format required by the commission, and certified by the provider’s
authorized representative (specified in the contract).]

§144.107. Reporting.

(a) The provider shall submit all reports as required by
commission rules, the contract, and applicable instruction manuals.
Reports shall be submitted in the specified form, manner, and
timeframe. Unless otherwise specified, reports are due 30 days after
the end of the reporting period.

(b) The provider shall submit all performance reports,
financial reports, and requests for payment through the designated
web-based computer [electronic interface] system. When equipment
problems prevent electronic submission, the provider shall fax or mail
paper copies to the commission. The provider’s authorized official
or designee specified in the Electronic Forms Signature Agreement
is responsible for the completeness and accuracy of the data.

(c) The provider shall acquire and maintain the equipment
and software needed for the web-based computer [electronic interface]
system.

(d)-(e) (No change.)

(f) The provider shall reconcile the general ledger with the
Financial Status Report (FSR) each quarter and maintain supporting
documentation on site.

§144.108. Financial Assistance for Treatment Services.

(a) The commission’s standard payment mechanism for
treatment services is the unit cost payment mechanism.

(b) The commission may place a treatment program on
financial assistance if the provider does not have the resources to
provide needed treatment services without start-up funding and:

(1) has never before provided treatment or prevention
services;

(2) will provide a specific type of commission-funded
services for the first time;

(3) will provide commission-funded services in a specific
geographic area or to a specific population for the first time; or

(4) will expand services at the commission’s request to
meet identified needs.

(c) Every treatment provider on financial assistance shall
submit a plan for moving from financial assistance to a unit cost
basis for reimbursement. The plan must include specific actions to
be taken and target dates for completion.

(d) A treatment provider on financial assistance will be
transferred to unit cost payment as soon as the provider meets
financial and service stability criteria or at the end of 12 months,
whichever is less.

(e) To meet financial and service stability criteria, the
treatment program must:

(1) reach 80% of its client capacity as specified in the
contract;

(2) implement written financial policies and procedures;

(3) achieve at least 80% of the state minimum perfor-
mance measures targets in completion, follow-up and abstinence; and

(4) have a computed unit cost rate under 125% of the
maximum rate for services provided.

(f) If a treatment provider does not meet the financial and
service stability criteria after 12 months, the commission may place
the provider on probation and extend financial assistance for up to
four three-month periods.
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(g) No treatment provider can remain on financial assistance
for more than 24 months unless the commission’ s executive director
grants a waiver based on extenuating circumstances.

§144.123. Program Income.

(a) (No change.)

(b) The program may charge reasonable fees for
commission-funded services or activities provided:

(1) (No change.)

(2) an otherwise eligible applicant is not refused
commission-funded services [treatment] for inability to pay.

§144.131. Expenditures Requiring Prior Approval.

Prior approval is required for certain costs charged to the commission
contract or reported as program income or match. Costs that are
allowable only with prior approval from the commission include:

(1) (No change.)

(2) Minor remodeling [Remodeling]. Work costing
$5,000 or more which is required to change the interior arrangements
or other physical characteristics of an existing facility, or to install
equipment so that the facility may be used more effectively. Minor
remodeling shall not exceed $10,000.

(3)-(5) (No change.)

§144.133. Travel.

(a)-(b) (No change.)

(c) Alcoholic beverages and tobacco products are not allow-
able travel costs.

§144.141. Procurement.

(a) The provider may use small purchase procurement
procedures to obtain services, supplies, or other property costing no
more than $25,000 in total. These rules do not apply to obtaining
the services of a professional as defined in Texas Government Code,
Chapter 2254.

(1) For any purchase under $2,000 [$1,000], price or rate
quotations are not required.

(2) The provider shall obtain three verbal or written price
or rate quotations for any purchase between $2,000 and $10,000
[$1,000 and $5,000]. Telephone and other verbal quotations must
be documented.

(3) The provider shall obtain three written price or rate
quotations for any purchase over $10,000 [$5,000].

(b) The provider shall select the vendor providing the best
value and document the rationale [rational] for selection.

(c) (No change.)

§144.142. Subcontracting.

(a) Providers shall not subcontract, assign, or transfer any
activity central to the purposes of the contract without prior written
approval from the commission. The subcontractor shall be a
corporation, partnership, sole proprietor, or another entity with legal
authority to operate in the State of Texas.

(b)-(h) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903492
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §§144.105, 144.122, 144.125

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §§144.105, 144.122 and 144.125 concerning Con-
tract Administration. These sections contain the requirements
for legal precedence, double billings, and Medicaid. The repeals
are proposed because the requirements in these sections have
been incorporated into other sections.

Terry Bleier, Executive Director, has determined that for the
first five-year period the repeals are in effect there will be no
fiscal implications for state or local government as a result of
the proposed repeals.

Ms. Bleier has also determined that for each year of the first five
years the repeals are in effect the anticipated public benefit will
less confusion about these regulations and how they relate to
other requirements. There will be no effect on small businesses.
There is no anticipated economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeals are proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 461.

§144.105. Legal Precedence.

§144.122. Double Billings.

§144.125. Medicaid.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903493
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Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Subchapter C. Program Oversight
40 TAC §§144.201, 144.203, 144.204, 144.211–144.216

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§144.201,144.211-144.216 and proposes new
§144.203 and §144.204 concerning Program Oversight. These
sections contain information regarding commission oversight,
on-site contract reviews, on-site compliance reviews, indepen-
dent audit report, auditor qualifications, independent audit re-
port requirements, independent audit report submission, cor-
rective action plan, and audit report desk reviews.

These amendments and new sections are proposed to clarify
how the commission may provide oversight to funded providers;
to describe the purpose of and process for on-site contract re-
views and inform providers of their responsibilities for respond-
ing to identified issues; to outline the on-site compliance review
process including provider response and corrective action; to
clarify the rules regarding required single audits and program
audits; to specify that auditors must be licensed in the state in
which the audit is performed at the time the audit is performed;
to clarify what requirements must be included in the audit re-
port; to specify that the rules regarding audit submission refer
to independent audit reports; to clarify that the corrective action
plan relates to the independent financial audit report and man-
agement letter; and to more accurately name and describe the
audit report desk review process.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be better program oversight by the commission and a clearer
understanding of the audit process and related requirements
on the part of commission-funded providers. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments and new sections.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments and new sections are proposed under
the Texas Health and Safety Code, §461.012(a)(15) which
provides the Texas Commission on Alcohol and Drug Abuse

with the authority to adopt rules governing the functions of
the commission, including rules that prescribe the policies and
procedures followed by the commission in administering any
commission programs.

The code affected by the proposed amendments and new
sections is the Texas Health and Safety Code, Chapter 461.

§144.201. Commission Oversight [Compliance Review].

(a) All commission-funded providers, regardless of the level
of funding, are subject to periodic reviews by the commission for ad-
herence [compliance] with applicable federal, state and commission
statutes and regulations and contract requirements. These include
compliance reviews, monitoring visits, and contract monitoring re-
views.

(b) The commission shall determine the extent of the review
[,which shall be limited to services funded by the commission].

(c) The commission may conduct a scheduled or unan-
nounced on-site reviews [inspection] or request the provider to submit
materials for desk review.

(d)-(e) (No change.)

§144.203. On-site Contract Reviews.

(a) On-site contract reviews shall be conducted to determine
if the provider has the financial and programmatic systems in place
to meet contract requirements and deliver services.

(b) After an on-site contract review, the provider will receive
a written summary of the review. The report will include a summary
checklist of the major areas reviewed and the provider’ s performance
related to these areas.

(c) The provider shall respond to the report by the specified
deadline.

(d) The provider shall address the issues noted in the report
within the allotted time frames or request an extension.

(e) The results of on-site contract review will be used by the
commission in future funding decisions.

(f) Results of on-site contract reviews will be shared with
other departments in the commission. The commission may decide
to conduct additional reviews of the provider, based on the results of
the on-site contract review.

§144.204. On-Site Compliance Reviews.

(a) On-site compliance reviews will be conducted to exam-
ine compliance with applicable federal, state, and commission regu-
lations.

(b) After an on-site compliance review, the provider will
be notified in writing of any noncompliance with federal, state, and
commission regulation identified by the commission in the form of a
draft report.

(c) The provider shall respond to the draft report and the
deficiencies (if any) and submit a plan of corrective action (if
necessary) to the commission within 14 calendar days of the postmark
date.

(d) The corrective action plan shall include:

(1) the title(s) of the person(s) responsible for the
corrective action;

(2) the corrective action planned; and

(3) the anticipated completion date.
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(e) If the provider believes corrective action is not required
for a noted deficiency, the response shall include an explanation and
specific reasons.

(f) The provider’ s replies and corrective action plan (if any)
shall become part of the final report.

(g) The provider shall correct deficiencies identified in the
final report within a reasonable period of time.

§144.211. Independent [Financial] Audit Report.

(a) Providers [(except for-profit entities)] that expend a total
amount of federal awards (from the commission and other funding
sources) of at least $300,000 during their fiscal year must have
a single audit or program-specific audit in accordance with the
requirements of the Single Audit Act Amendments of 1996 and other
governance guiding the program.

(1) If the funds are expended under more than one federal
program the provider shall have a Single Audit.

(2) If the funds are expended under only one federal
program and the provider is not subject to laws, regulations, or federal
contracts that require a financial statement audit, the provider may
elect to have a program-specific audit.

(3) The provider shall comply with the single audit
requirements of Office of Management and Budget (OMB) Circular
A-133.

(b) Providers expending a total amount of state funds of
at least $300,000 during their fiscal year must have either a single
audit or a program-specific audit as described in the Uniform Grant
Management Standards. If the provider is already required to have a
single audit because of federal funding, an additional program audit is
not required. [Providers shall inform the commission in the contract
if they expect to spend $300,000 or more in total federal awards from
all funding sources.]

(c) Providers that expend less than $300,000 in federal funds
from all sources and less than $300,000 in state funds from all sources
during their fiscal year are not required to have an audit. However,
these providers shall submit a signed statement to the commission
after their fiscal year end documenting that they did not expend
$300,000 or more in state or federal funds during the fiscal year.
[Providers (including for-profit entities) expending a total amount of
state funds from the commission of at least $300,000 during their
fiscal year must have aprogram-specific audit that meets thestandards
in OMB Circular A-133. If the provider is already required to have a
single audit because of federal funding, an additional program audit
is not required.]

(d) When a provider expends both state and federal funds
and is required to submit a single audit report, the state and federal
expenditures may be combined in one financial statement in the
report. However, the source and amount of funds expended (state
vs. federal) must be clearly stated. [Providers that expend less than
$300,000 in federal funds from all sources and less than $300,000 in
state funds during their fiscal year are not required to have an audit.]

§144.212. Auditor Qualifications.

(a) (No change.)

(b) The selected auditor must meet the requirements of the
Government Auditing Standards (GAS) and be licensed in the state
in which the audit is performed at the time the audit is performed.

(c) (No change.)

§144.213. Independent Audit Report Requirements.

(a) The audit report shall include the requirements found in:

(1) (No change.)

(2) Government Auditing Standards (GAS); [and]

(3) Uniform Grants Management Standards [the commis-
sion’ s contract(s), including any stipulations and amendments]; and

(4) the commission’s contract(s), including any stipula-
tions and amendments.

(b) In addition, the audit shall meet requirements of the
following publications (issued by the American Institute of Certified
Public Accountants), as applicable:

(1) Audits of Not-for-Profit Organizations [Audits of
State and Local Governmental Units];

(2) Auditsof State and Local Governmental Units [Audits
of Certain Not-for-Profit Organizations];

(3) Audits of Colleges and Universities [A udits of
Providers of Health Care Services];

(4) Audits of Providers of Health Care Services [Audits
of Voluntary Health Care and Welfare Organizations]; [or]

(5) Audits of Certain Not-for-Profit Organizations; or
[Audits of Colleges and Universities.]

(6) Audits of Voluntary Health Care and Welfare Orga-
nizations.

§144.214. Independent Audit Report Submission.

(a) The provider shall submit two copies of all required audit
documentation to the commission, including:

(1) the audit report;

(2) any separately issued management letters;

(3) management responses as required in §144.215 of
this title (relating to Corrective Action Plan); and

(4) the commission’s Audit Report Submission Checklist.

(b) Audits for fiscal years beginning on or after July 1, 1998
shall be completed and submitted no later than nine months after the
provider’s fiscal year end. Audits for fiscal years beginning on or
before June 30, 1998 must be completed and submitted no later than
13 months after the provider’s fiscal year end.

§144.215. Corrective Action Plan.

(a) The provider shall prepare a response that includes a
corrective action plan for each deficiency noted in the independent
financial audit report and management letter.

(b)-(d) (No change.)

§144.216. Audit Report Desk Reviews Commission Review of Audit
Report.

(a) After reviewing the audit, the commission will send the
provider a[an initial] resolution letter requesting a response to any
administrative findings or deficiencies.

(b)-(d) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903496
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Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §144.202

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §144.202 concerning Program Oversight. This
section contains the requirements for organization response.
The repeal is proposed because the requirements in this section
will be incorporated into other sections.

Terry Bleier, Executive Director, has determined that for the first
five-year period the repeal is in effect there will be no fiscal
implications for state or local government as a result of the
proposed repeals.

Ms. Bleier has also determined that for each year of the first
five years the repeal is in effect the anticipated public benefit will
more clarity for providers about what they must do in response
to the various program oversight activities conducted or required
by the commission. There will be no effect on small businesses.
There is no anticipated economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeal is proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 461.

§144.202. Organization Response.
This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903494
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse

Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Subchapter D. Organizational
40 TAC §§144.312, 144.313, 144.321, 144.322, 144.324,
144.325, 144.327

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§144.312, 144.313, 144.322, 144.324, and
144.325 and proposes new §144.321 and §144.327 concern-
ing organizational requirements. These sections contain infor-
mation regarding organizational structure, governing body and
chief executive officer, policies and procedures, records, limiting
barriers, complaints and reports, and standards of conduct.

These amendments and new sections are proposed to expand
these rules to make them comparable to facility licensure stan-
dards (which apply only to treatment providers) so that pre-
vention providers are held to the same organization standards
as treatment providers; to replace the term executive director
with chief executive officer; to require providers to maintain doc-
umentation signed by each employee that policies and proce-
dures have been read and understood; to replace the term gov-
erning authority with governing body; to ensure that members
of the governing body are aware of their responsibilities and lia-
bilities as well as the program’s target populations and their par-
ticular cultural needs; to specify the minimum requirements for
and responsibilities of a chief executive officer; to establish re-
quirements for policies and procedures; to clarify that providers
must maintain current personnel documentation on each em-
ployee and to list the minimum items that must be included; to
clarify the retention requirements for contract related records;
to require a written policy prohibiting discrimination; to mandate
that providers retain documentation of formal agreements and
contracts to address identified problems with program service
access by people with disabilities; to expand the requirements
for handling complaints to include complaints from clients, par-
ticipants and their families; to state that reports of abuse, ne-
glect or exploitation must be made verbally to the commission’s
investigation department; and to establish standards of conduct
for the program and its personnel.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be that prevention providers will be held to the same standards
as treatment providers, which will result in better administration
of prevention programs. There is no additional effect on small
businesses. There is no anticipated economic cost to persons
required to comply with the proposed amendments and new
sections.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If

24 TexReg 4766 June 25, 1999 Texas Register



you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments and new sections are proposed under
the Texas Health and Safety Code, §461.012(a)(15) which
provides the Texas Commission on Alcohol and Drug Abuse
with the authority to adopt rules governing the functions of
the commission, including rules that prescribe the policies and
procedures followed by the commission in administering any
commission programs.

The code affected by the proposed amendments and new
sections is the Texas Health and Safety Code, Chapter 461.

§144.312. Organizational Structure.

(a) (No change.)

(b) The provider shall maintain a current manual that
includes all policies and procedures required by the commission.

(1) (No change.)

(2) Procedures shall be approved by the chief executive
officer [director], reviewed annually, and revised as needed.

(3) The provider shall require each employee to read the
policies and procedures applicable to the position and maintain doc-
umentation signed by the employee that the policies and procedures
have been read and understood.

(4) (No change.)

§144.313. Governing Body and Chief Executive Officer [Authority].

(a) All entities shall have a governing body [authority] that
is legally responsible for the integrity of the fiscal and programmatic
management of the organization.

(b) The governing body [authority] shall be a separate
business entity with legal authority to operate in the State of Texas
[and shall not be a sole proprietor or partnership].

(c) Staff members, including the chief executive officer
[director], of a public or nonprofit entity shall not serve on their
employer’s governing board.

(d) The governing body [authority] shall appoint a chief
executive officer [person] to manage the day-to-day operations of the
organization and ensure that the organization has the programmatic,
managerial, and financial capability to ensure proper planning,
management, and delivery of funded services.

(e) The governing body [authority] shall meet at least
quarterly and maintain minutes that include:

(1) date, time, and place of the meeting;

(2) names of members present and absent; and

(3) summary of discussion and action taken.

(f) The governing body shall provide all members with
information about the responsibilities and liabilities of the governing
body and its individual members. [Members of the governing
authority shall receive training on cultural sensitivity and awareness.]

(g) The governing body shall ensure that all of its members
are familiar with the program’ s target population and sensitive to the
needs of the different cultures represented.

(h) The chief executive officer director shall:

(1) have documented education and/or experience in
financial, administrative, and personnel management, and other areas
needed to manage the facility effectively;

(2) ensure compliance with applicable laws and rules:

(3) ensure that all staff are competent and trained;

(4) establish mechanisms to ensure quality of services;
and

(5) maintain adequate financial records according to
generally accepted accounting principles.

§144.321. Policies and Procedures.

(a) The provider shall operate according to policies and
procedures that comply with all applicable commission rules.

(b) The governing body shall establish policies that comply
with commission rules, and the chief executive officer shall use the
policies to develop and implement all needed procedures.

(c) The policy and procedures manual shall be current,
in compliance with current commission rules, individualized to the
program, well organized, and easily accessible to all staff at all times.

(d) Within ten days of a policy or procedure change, the
provider shall inform staff about any changes to the policy and
procedure manual that are relevant to their job duties and document
the notification. If training is needed, it shall be provided and
documented within 60 days.

(e) The provider shall adopt and implement TCADA Work-
place and Education Guidelines for HIV and Other Communicable
Diseases in order to meet requirements as specified by the Ameri-
cans with Disabilities Act, the Texas Health and Safety Code, Chapter
85, and standard precautions for infection control as outlined by The
Centers for Disease Control and Prevention.

(f) The provider shall implement written policies and pro-
cedures to protect client/participant records and client/participant-
identifying information from unauthorized disclosure in accordance
with the federal regulations governing Confidentiality of Alcohol and
Drug Abuse Patient Records, Code of Federal Regulations, Title 42,
Part 2.

§144.322. Records.

[(a) The provider shall protect client/participant records and
client/participant-identifying information from unauthorized disclo-
sure in accordance with the federal regulations governing Confiden-
tiality of Alcohol and Drug Abuse Patient Records, Code of Federal
Regulations, Title 42, Part 2. ]

(a) [(b)] The provider shall maintain current personnel
documentation on each employee. Training records may be stored
separately from the main personnel file, but shall be easily accessible
upon request. Required documentation includes, as applicable
[Personnel files shall contain]:

(1) a copy of the current job description signed by the
employee;

(2) application or resume with documentation of required
qualifications;

(3) documentation that required credentials were verified
directly with the credentialing body;

(4) annual performance evaluations;

(5) personnel data that includes date hired, rate of pay,
and documentation of all pay increases and bonuses:
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(6) documentation of appropriate screening and/or back-
ground checks;

(7) signed documentation of initial and other required
training; and

(8) records of any disciplinary actions.

(b) [(c)] The provider shall maintain all records relating to
the contract for at least three years from the date the independent
financial [final] audit [report] is due (when required) or would have
been due (when not required) as stated in §144.214 of this title
(relating to Independent Audit Report Submission). If any litigation,
audit, or other action is in process at the end of three years, the
records must be kept until the action is resolved. If a provider
closes business operations, it shall ensure that records relating to the
contract are securely stored and accessible for at least three years. The
provider shall provide the commission with the name and address of
the responsible party.

§144.324. Limiting Barriers.
(a) The provider shall implement and enforce a written pol-

icy prohibiting discrimination [not discriminate] against an individual
or group based on race, religion, ethnicity, country of origin, age, dis-
ability (including mental illness), sexual orientation, or gender. The
provider shall also ensure that no person or group of persons is re-
stricted from receiving the same services or the same quality of ser-
vices available to others.

(b) (No change.)

(c) The provider shall maintain documentation of formal
agreements and contracts to address identified deficiencies in access
to program services for people with disabilities.

§144.325. Complaints and Reports.
(a) Providers shall have written policy and procedures for

handling complaints from clients, participants,and their families [of
funded programs].

(b) (No change.)

(c) The provider shall verbally report all allegations of abuse,
neglect, and exploitation to the commission’s investigation depart-
ment [commission in writing] within 24 hours, and submit documen-
tation within two working days. The provider shall investigate the
allegation, take appropriate action, and maintain documentation of
the investigation and resulting actions.

(d) The provider shall not retaliate against anyone who
reports a violation or cooperates during an investigation or related
activity.

§144.327. Standards of Conduct.
(a) The program and all of its personnel shall:

(1) protect the health, safety, rights, and welfare of
clients/participants;

(2) provide adequate services as described in the program
description;

(3) comply with all applicable laws, regulations, policies,
and procedures;

(4) maintain required licenses, permits, and credentials;
and

(5) comply with professional and ethical codes of con-
duct.

(b) Neither the program nor any of its personnel shall:

(1) abuse, neglect, or exploit clients/participants;

(2) commit an illegal, unprofessional or unethical act;

(3) assist or knowingly allow another person to commit
an illegal, unprofessional, or unethical act;

(4) knowingly provide false or misleading information;

(5) omit significant information from required reportsand
records or interfere with their preservation;

(6) retaliate against anyone who reports a violation or
cooperates during a review, audit, inspection, investigation, hearing,
or other related activity; or

(7) interferewith commission reviews, inspections, inves-
tigations, hearings, or related activities. This includes taking action
to discourage or prevent someone else from cooperating with the ac-
tivity.

(c) The program shall have a written policy on staff conduct
that complies with this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903495
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §144.321

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §144.321 concerning organizational responsibili-
ties. This section contains the requirements for HIV policies.
The repeal is proposed because the requirements in this sec-
tion will be incorporated into a new section that addresses all
required policies.

Terry Bleier, Executive Director, has determined that for the first
five-year period the repeal is in effect there will be no fiscal
implications for state or local government as a result of the
proposed repeals.

Ms. Bleier has also determined that for each year of the first
five years the repeal is in effect the anticipated public benefit
will clear guidance about all required policies as they will be
consolidated into one section. There will be no effect on small
businesses. There is no anticipated economic cost to current
providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
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proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeal is proposed the Texas Health and Safety Code,
§461.012(a)(15) which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed repeal is the Texas Health
and Safety Code, Chapter 461.

§144.321. HIV Policies.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903498
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §144.326

The Texas Commission on Alcohol and Drug Abuse proposes
new §144.326 concerning organizational requirements. This
section contains information regarding staffing.

This new section is proposed to establish minimum require-
ments related to staffing. This entire subchapter is being ex-
panded to make these rules comparable to the facility licen-
sure standards (which apply only to treatment providers). This
expansion ensures that prevention providers are held to the
same organization standards as treatment providers. Thus, this
new section will ensure that prevention providers are held to
the same staffing standards as treatment providers. There is
one new requirement included in this new section which is that
providers must obtain the results of a criminal background check
for each staff person who has contact with adolescents and/or
children.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rule is in effect the anticipated public benefit will
be that prevention providers will be held to the same standards
regarding staffing as treatment providers, which will result in
more effective and better staffed prevention programs. There is
no additional effect on small businesses. The only anticipated
economic cost to comply with the new section is the cost
of criminal background checks, which is estimated at $15.00
per staff person for programs that serve adolescents and/or
children.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

This new section is proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed new section is the Texas
Health and Safety Code, Chapter 461.

§144.326. Staffing

(a) The provider shall have an adequate number of qualified
staff to comply with commission rules, provide the services described
in the program description, and protect the health, safety, and welfare
of clients/participants.

(b) The program shall hire applicants who meet the mini-
mum qualifications listed in the job description.

(c) The application or resume shall document required
education, training, and related work experience.

(d) The facility shall develop and implement procedures
for reviewing the background and suitability of any employee with
access to clients/participants. The review shall be appropriate for
each person’ s level of access and shall adequately protect clients/
participants.

(e) The program shall obtain the results of a statewide
criminal background check from the Department of Public Safety
on all staff with access to adolescents or children.

(f) The facility shall ensure that staff are adequately trained
and competent to perform job duties.

(g) Each employee shall complete initial training during the
first seven calendar days of employment. The initial training shall
include, as applicable:

(1) client/participant rights and complaint procedures;

(2) confidentiality of client/participant-identifying infor-
mation;

(3) abuse, neglect, and exploitation (including reporting
requirements);

(4) standards of conduct; and

(5) the individual’ s specific job duties.

(h) The program shall establish an annual staff training plan
for employees based on the program design and identified staff needs.
The plan must include annual cultural competency training for all
employees.

PROPOSED RULES June 25, 1999 24 TexReg 4769



This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903497
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25 ,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Subchapter E. Prevention and Intervention
40 TAC §§144.411–144.416, 144.441–144.447, 144.451–
144.455, 144.457–144.460, 144.462

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§144.411-144.416 and 144.441-144.447
and proposes new §§144.451-144.455, 144.457-144.460
and 144.462 concerning Prevention and Intervention. These
sections contain information regarding program design and
implementation, program self-evaluation, performance and
activity measures, performance measure review, participant
rights, smoking policies, information dissemination, prevention
education and skills training, alternatives, problem identification
and referral, community-based process, environmental and
social policy, intervention services, youth prevention programs,
youth intervention programs, community coalitions, prevention
training services, prevention resource centers, pregnant post-
partum prevention programs, pregnant postpartum intervention
programs, other special prevention programs, HIV early
intervention services, and HIV outreach services.

These amendments and new sections are proposed to reorga-
nize the rules to present them in more logical order; to clarify
the process and requirements for program design and imple-
mentation; to describe the requirements for self-evaluation of
programs; to specify that performance and activity measures
must be defined for both the primary and secondary target pop-
ulations; to refine the performance measure review process; to
clarify that participant rights apply to participants in both preven-
tion and intervention programs; to outline the additional rights
of participants in intervention programs; to require programs to
have written smoking policies and to prohibit all adults from us-
ing tobacco products in the presence of program participants;
to clarify the requirements related to information dissemination;
to refine the requirements related to prevention education and
skills training; to more fully describe the strategy of alternatives;
to include identification of risk factors for HIV and sexually trans-
mitted diseases during the screening process; to expand the re-
quirements related to follow-up in the problem identification and
referral strategy; to present the community-based process in a
more organized and detailed manner; to more fully describe
intervention services and present the requirements related to
these services in a logical and organized format; to add re-
quirements for each program type that may be funded as a
prevention or intervention program; and to make grammatical
changes to improve readability and understanding.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first five
years the rules are in effect the anticipated public benefit will be
a better understanding of the requirements for prevention and
intervention programs and more clarity of the various types of
strategies and programs that may be implemented. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments and new sections.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments and new sections are proposed under
the Texas Health and Safety Code, §461.012(a)(15) which
provides the Texas Commission on Alcohol and Drug Abuse
with the authority to adopt rules governing the functions of
the commission, including rules that prescribe the policies and
procedures followed by the commission in administering any
commission programs.

The code affected by the proposed amendments and new
sections is the Texas Health and Safety Code, Chapter 461.

§144.411. Program Design and Implementation.

(a) The provider shall determine what population the pro-
gram is designed to serve: universal, selective, indicated, or a com-
bination. [The program design shall be based on a logical, conceptu-
ally sound framework with the intended result of preventing alcohol,
tobacco, and other drug problems. The design should take into con-
sideration current research and evaluation data and effectiveness of
comparable programs relative to the needs of the target population.]

(1) Universal programs reach the general population
(such as all students in a school).

(2) Selective programs target a subset of the general
population which is at high risk for substance abuse (such as children
of drug users).

(3) Indicated programs are designed for those who may
already be experimenting with drugs or who exhibit other problem-
related behaviors.

(4) Combination programs provide a range of services
for a specific community service setting.

(b) The program shall identify and describe the primary and
secondary target populations including specific information about:
[The program shall develop a written plan for the contract period.
The plan shall initially be developed as part of the application process
and revised annually on the basis of needs data and results of self-
evaluation.]

(1) age, gender, and ethnicity;

(2) risk and protective factors;

(3) patterns of substance use;
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(4) social and cultural characteristics;

(5) knowledge, beliefs, values, and attitudes; and

(6) needs.

(c) The program shall identify long-range goals which: [The
provider shall determine what population the program is designed to
serve: universal, selective, indicated, or a combination.]

(1) address identified risks, needs and/or problems of the
primary and secondary target populations; [Universal programs reach
the general population (such as all students in a school).]

(2) are designed to enhance protective factors; [Selective
programs target a subset of the general population which is at high
risk for substance abuse (such as children of drug users).]

(3) clearly describe behavioral and/or societal changes to
be achieved; and [Indicated programsare designed for those who may
already be experimenting with drugs or who exhibit other problem-
related behaviors.]

(4) are realistic in relation to available resources.

(d) The program shall establish objectives for each contract
period that are linked to the goals. Objectives must: [The program
shall identify and describe the target population including specific
information about:]

(1) be realistic, outcome oriented, measurable, and time-
specific; [ age, gender, and ethnicity;]

(2) include performance and activity measures required
in the contract; and [risk and protective factors;]

(3) address specific family strategies, as applicable.
[patterns of substance use;]

[(4) social and cultural characteristics;]

[(5) knowledge, beliefs, values, and attitudes; and]

[(6) needs.]

(e) The program design shall be based on a logical, con-
ceptually sound framework to connect the prevention or intervention
effort with the intended result of preventing alcohol, tobacco, and
other drug problems. The program shall gather and use reliable evi-
dence of effectiveness from comparable programs to select and guide
the program design. The program shall use results that come from
sound studies to assess potential effectiveness of the program design
relative to the needs of the target population. [The program shall
identify long-range goals which:]

[(1) address identified risks, needs and/or problems;]

[(2) are designed to enhance protective factors;]

[(3) clearly describe behavioral and/or societal changes
to be achieved; and]

[(4) ensure adequate availability of resources to accom-
plish identified goals.]

(f) In order to carry out the program design, the program
shall incorporate a combination of some or all CSAP’s six prevention
strategies (information dissemination, prevention education and skills
training, alternative activities, problem identification and referral,
community-based process, and environmental and social policy). All
Youth Prevention Programs (YPP) and Youth Prevention Intervention
(YPI) Programs must at a minimum conduct prevention education
and skills training as a core strategy. Each strategy and activity must:

[The program shall establish objectives for each contract period that
are linked to the goals. Objectives must:]

(1) relate directly to program goals and objectives; and
[be realistic, measurable, and time-specific; and]

(2) address identified needs. [include performance and
activity measures required in the contract.]

(g) The program shall be designed to build on and support
related prevention and intervention efforts in the community. The
program shall secure and maintain the support of key decision makers
and leaders, and shall establish formal linkages and coordinate with
other community resources. [The program design shall include key
strategies and activities used to achieve program goals and objectives.
Each strategy and activity must:]

[(1) relate directly to program goals and objectives;]

[(2) address identified needs;]

[(3) be of sufficient time, intensity, and duration to
produce intended results; and]

[(4) be appropriate for the target population. The
program design, content, communications, and materials shall be:]

[(A) available in the primary language of the target
population; and ]

[(B) appropriate to the literacy level, gender, race,
ethnicity, sexual orientation, age, and developmental level of thetarget
population.]

(h) The program shall be appropriately structured to imple-
ment the program design. The prevention effort shall be consistent
with the availability of personnel, resources, and realistic opportuni-
ties for implementation. [The program shall be designed to build on
and support related prevention and intervention efforts in the commu-
nity. The program shall establish linkages and coordinate with other
community resources.]

(i) The program design, content, communications, and
materials shall: [The program shall establish an annual staff training
plan for employees based on the program design and identified staff
needs. The plan must include cultural awareness and sensitivity
training for all employees.]

(1) be available in the primary language of the target
population;

(2) be appropriate to the literacy level, gender, race,
ethnicity, sexual orientation, age, and developmental level of the target
population; and

(3) recognize the cultural identification (context) of the
family unit.

(j) The program design shall be delivered at an appropriate
time with sufficient intensity and applied over an appropriate duration
so that results can be sustained.

§144.412. Program Self-Evaluation.

(a) The program shall perform self-evaluation to verify,
document, and quantify program activities and effectiveness unless
exempted through an executive order.

(b) Programs shall conduct evaluation activities using the
Prevention Plus III format unless the commission has approved
an alternative model. [Programs required to complete the self-
evaluation include Prevention, Intervention, Core Council Services,
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HIV Outreach Services, Infant Primary Prevention and Intervention
Programs, and Compulsive Gambling.]

(c) For programs in the first year of funding from the
commission, the evaluation process must include: [Programs shall
conduct evaluation activities using the Prevention Plus III format
unless the commission has approved an alternative model.]

(1) identification of goals and objectives (PP III Step 1);

(2) assessment of the service delivery process (PP III
Step 2); and

(3) a plan for assessment of the program outcomes (plan
for PP III Step 3).

(d) In subsequent funding years, the evaluation must include:
[For programs in the first year of funding from the commission, the
evaluation process must include:]

(1) identification of goals and objectives (PP III Step 1);

(2) assessment of the service delivery process (PP III
Step 2); and

(3) implementation of the assessment of the program
outcomes (PP III Step 3). [a plan for assessment of the program
outcomes (plan for PP III Step 3).]

(e) The program shall submit a written evaluation report
using the format specified by the commission. The provider must
submit the report at the end of each contract period, no later than
September 30th unless otherwise stipulated in the contract. [In
subsequent funding years, the evaluation must include:]

[(1) identification of goals and objectives (PP III Step
1);]

[(2) assessment of the service delivery process (PP III
Step 2); and]

[(3) implementation of the assessment of the program
outcomes (PP III Step 3).]

(f) The program shall use information gained from the
annual self-evaluation to make appropriate changes to the program
and the staff training plan. Any change requiring commission
approval must be made through a contract amendment as described
in §144.103 of this title (relating to Amendments). [The program
shall submit a written evaluation report using the format specified by
the commission. The provider must submit the report at the end of
each contract period, no later than September 30th unless otherwise
stipulated in the contract.]

[(g) The program shall use information gained from the
annual self-evaluation to revise the program plan and staff training
plan. ]

§144.413. Performance and Activity Measures.

(a) (No change.)

(b) The program shall track and appropriately document
the performance and activity measures defined for the primary and
secondary target populations [population] and the services provided.
The program must maintain adequate documentation to substantiate
the reported numbers.

(c) (No change.)

§144.414. Performance Measure Review.

(a) (No change.)

(b) The commission shall review actual performance on key
measures [at least twice each fiscal year] and notify the program
in writing if the program failed to achieve the expected level of
performance.

(c)-(d) (No change.)

[(e) If the program fails to satisfactorily resolve any perfor-
mance measure deficiencies as noted in the commission’ s review, the
commission will implement further corrective action and may impose
one or more of the following sanctions:]

[(1) designation as a high-risk provider;]

[(2) suspension of payments;]

[(3) one-time decrease in the contract amount for the
fiscal year;]

[(4) permanent decrease in the contract amount; or]

[(5) termination of the contract.]

§144.415. Participant Rights.

(a) Each provider shall develop and implement a policy and
age-appropriate procedures to protect the rights of children, families,
and adults participating in a prevention or intervention program.

(b) (No change.)

(c) Participants receiving individualized services in an in-
tervention program also have the right to refuse or accept ser-
vices after being informed of services and responsibilities, including:
[Participants in an intervention program also have the right to:]

(1) program goalsand objectives; [a humane environment
that provides reasonable protection from harm];

(2) rules and regulations; and [be informed of the
program rules and regulations before participation; and]

(3) participant rights. [accept or refuse services after
being informed of services and responsibilities.]

(d) Programs that provide services to identified individuals
shall maintain the confidentiality of participant-identifying informa-
tion as required by the federal regulations governing Confidentiality
of Alcohol and Drug Abuse Patient Records, Code of Federal Reg-
ulations, Title 42, Part 2. [When participants receive individualized
services in an intervention program, the provider shall inform partic-
ipants and consenters (if applicable) about:]

[(1) program goals and objectives;]

[(2) rules and regulations; and]

[(3) participant rights. ]

[(e) Programs that provide services to identified individuals
shall maintain the confidentiality of participant-identifying informa-
tion as required by the federal regulations governing Confidentiality
of Alcohol and Drug Abuse Patient Records, Code of Federal Regu-
lations, Title 42, Part 2. ]

§144.416. Smoking Policies

(a)-(c) (No change.)

(d) Staff and other adults shall not use tobacco products in
the presence of participants.

(e) (No change.)

(f) The program shall have a written smoking policy that
complies with this section.
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§144.441. Information Dissemination.
(a) Each program that provides activities within this strategy

[to individuals over the age of nine] shall disseminate information
about these topics as appropriate for the target population:

(1) the nature and extent of alcohol, tobacco, and other
drug use, abuse, and addiction;

(2) HIV infection, tuberculosis, hepatitis, and sexually
transmitted diseases; and/or [and]

(3) information about available services and resources.

(b)-(c) (No change.)

(d) The program shall document the number of persons re-
ceiving written information/literature. For presentations, documenta-
tion [Documentation] shall include, as applicable:

(1) date, time, and duration of activity;

(2) location of activity;

(3) staff/volunteers conducting activity;

(4) purpose and goal of activity; and

(5) number of participants.[; and]

[(6) pieces of literature/written information distributed.]

§144.442. Prevention Education and Skills Training.
(a) (No change.)

(b) The activities must include extensive interaction [where
information is exchanged] between the leader and the participants.

(c) Activities shall be conducted according to [based on] a
written, time-specific curriculum which is based on proven, effective
principles [or outline approved by the commission].

(d) Each program that provides activities within this strategy
must help participants gain knowledge and/or skills needed to access
assistance or help with a problem.

(e) (No change.)

§144.443. Alternatives [Alternative Activities].
(a) Each program that provides activities within this strategy

shall provide alternative activities designed to assist participants in:

(1) mastering [help participants master] new skills [and
develop relationships] ; [and]

(2) developing/maintaining relationships; [offset attrac-
tion to and fill needs met by alcohol, tobacco, and other drug use.]

(3) bonding with peers, family, school , and community;

(4) building cultural understanding, and honoring diver-
sity; and

(5) identifying activities which offset the attraction to fill
needs met by alcohol, tobacco and other drug use.

(b) Alternative activities should be planned and conducted
to complement the exisiting program design and proposed outcomes
[Activities must be selected to meet the identified needs of the
participants].

(c) (No change.)

§144.444. Problem Identification and Referral.
(a) General requirements. Each program that provides

activities within this strategy shall provide problem identification
and referral services to ensure access to the appropriate level and

type of services needed by participants and their families. Required
components include screening, referral, and follow-up.

(b) Screening. The screening process shall be designed to
identify warning signs for alcohol, tobacco, and/or other drug abuse
[and HIV risk factors, as deemed appropriate]. The screening shall
also identify STD/HIV risk factors as appropriate.

(c) Referral. The program shall identify needs that cannot
be met by the program and help the participant access appropriate
support systems and community resources. The program shall
maintain a current list of referral resources ,including other services
provided by the organization.

(d) Follow-up. The program shall conduct and document
follow-up on referrals whenever possible. Unsuccessful attempts at
follow-up shall also be documented.

(e) Documentation. The program shall maintain documen-
tation of each screening which includes:

(1) date of the screening;

(2) zipcode [name and address] of the individual
screened;

(3) demographics of the individual screened [referrals
made; and]

(4) referrals made [any follow-up contacts]; and

(5) any follow-up contacts.

§144.445. Community-Based Process.

(a) Each program that provides activities within this strategy
shall work with other service providers, organizations, individuals,
and families to promote substance abuse services and improve the
community’ s ability to prevent substance abuse and related problems.
[Prevention programs implementing community-based process shall
meet the following standards.]

[(1) The program must work with other service providers,
organizations, and individuals to promote substance abuse services
and improve the community’ s ability to prevent substance abuse and
related problems.]

[(2) The program must use existing community services
and resources effectively to enhance the prevention program.]

[(3) The program must establish linkages with other
service providers to build a continuum of substance abuse services in
the community.]

[(4) To the extent possible and appropriate, the program
must involve family members in the prevention program and coordi-
nate appropriate services for them.]

[(5) When the program coordinates services with another
provider, there must be a written letter of agreement that includes:]

[(A) names of the providers entering into the agree-
ment;]

[(B) services or activities each provider will provide;]

[(C) signatures of authorized representatives; and]

[(D) dates of action and expiration.]

[(6) Documentation of community process activitiesshall
include, as applicable:]

[(A) date, time, and duration of activity;]

[(B) key contact persons/providers involved;]
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[(C) purpose and goal of activity;]

[(D) further action steps needed; and]

[(E) action or change achieved.]

(b) The program must use existing community services and
resources effectively to enhance the prevention program.

(c) The program must establish formal linkages with other
service providers to build a continuum of substance abuse services
in the community. Where gaps exist, the program shall document
active participation in collaborations to support community resource
development.

(d) When the program coordinates services with another
provider, there must be a written letter of agreement that is renewed
annually and includes:

(1) names of the providers entering into the agreement;

(2) services or activities each provider will provide;

(3) signatures of authorized representatives; and

(4) dates of action and expiration.

(e) Documentation of community process activities shall
include, as applicable:

(1) date, time, and duration of activity;

(2) key contact persons/providers involved;

(3) purpose and goal of activity;

(4) further action steps needed; and

(5) action or change achieved.

§144.446. Environmental and Social Policy.
(a) Each program that provides activities within this strategy

shall take steps to influence the incidence and prevalence of substance
abuse through:

(1) legal and regulatory strategies; or

(2) service and action-oriented activities.

(b)-(d) (No change.)

§144.447. Intervention [Additional] Services.
(a) A program may offer intervention [additional] services

to meet the needs of individual participants who do not meet DSM-
IV criteria for abuse or dependence, but are showing early warning
signs of substance abuse and other problem behaviors associated
with substance abuse. Family members may also be involved
in intervention services [and their families, such as intervention
counseling, crisis intervention, family case management, and support
group opportunities.]

[(1) Intervention counseling shall be conducted through
confidential face-to-face contacts with participants and/or family
members.]

[(2) The program shall assess the individual’s or family’s
needs and develop a service plan to address the identified needs and
the services to be provided.]

[(3) The program shall document participation and
follow-through, including any changes in the participant’s or family’s
status.]

[(4) The program shall provide information and referrals
for participant and/or family needs that cannot be met by the
program.]

(b) The program shall determine the needs of the partici-
pant (and family members) in a culturally appropriate, face-to-face
assessment. The assessment shall gather information to identify the
participant’s risk and protective factors in five domains: individual,
family, school, peer relationships, and community.

(1) Information about the individual shall include:

(A) age, gender, culture and ethnicity;

(B) individual assets;

(C) ATOD use; and

(D) legal issues.

(2) Information about the family shall include:

(A) structure; and

(B) functioning.

(3) School information shall include:

(A) literacy level;

(B) academic performance;

(C) social functioning; and

(D) behavioral functioning issues.

(4) Information about peer relationships shall include:

(A) ATOD use;

(B) gang or club involvement; and

(C) legal issues.

(5) Information about the community shall include:

(A) economic status;

(B) general environment; and

(C) criminal activity.

(c) The counselor and the participant (and family members,
if appropriate) shall develop a service plan to address identified needs.
The service plan shall include:

(1) behavioral goals;

(2) timelines for completion; and

(3) recommended services/interventions.

(d) Intervention counseling shall be conducted through
confidential face-to-face contacts with participants and/or family
members. All intervention counseling sessions shall be documented
in the participant’ s service record, including a summary of the session
and progress toward or away from identified goals.

(e) The program shall provide information, referrals, and
follow-up for participant and/or family needs that cannot be met by
the program. These referrals must be documented in the service
record.

(f) The program may also provide crisis intervention, family
case management, and support group opportunities.

(g) When intervention services are completed, the counselor
shall file an exit summary in the service record which includes a
description of the results achieved and participant status at closure.

§144.451. Youth Prevention Programs

(a) The goal of youth prevention programs shall be to
preclude the onset of the illegal use of alcohol, tobacco and other
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drugs by youth and to foster the development of social and physical
environments that facilitate healthy, drug-free lifestyles.

(b) Youth prevention programs shall offer universal and/or
selective prevention strategies to youth and their families.

§144.452. Youth Intervention Programs

(a) The goal of youth intervention programs shall be to
interrupt the illegal use of alcohol, tobacco and other drugs by youth
and to break the cycle of harmful use of legal substances and all use
of illegal substances by adults in order to halt the progression and
escalation of use, abuse, and related problems.

(b) Youth intervention programs shall offer indicated pre-
vention strategies to youth and their families.

§144.453. Community Coalitions.

(a) Community coalitions shall implement strategies de-
signed to accomplish the following goals:

(1) to reduce substance use and abuse among youth in
each community served;

(2) to strengthen collaboration in communities and sup-
port the existing community-based prevention, intervention, and treat-
ment infrastructure; and

(3) to increase citizen participation and greater commit-
ment among all sectors of the community toward reducing substance
use and abuse.

(b) Community coalitions shall include (or document at-
tempts to recruit) one or more representatives from each of these
areas:

(1) youth;

(2) parents;

(3) businesses;

(4) media;

(5) schools;

(6) community organizations serving youth;

(7) faith-based groups;

(8) civic and/or volunteer groups;

(9) health care professionals;

(10) state, local, or tribal governmental agencies with
expertise in substance abuse; and

(11) other organizations involved in reducing substance
abuse.

(c) Each program shall submit a quarterly report that
includes a current list of all members in the coalition and a summary
of the past quarter’ s activities.

(d) Community coalitions shall not provide or subcontract
for the provision of individual direct services - prevention education
and skills training, alternative activities or problem identification and
referral - as described in §144.442 of this title (relating to Prevention
Education and Skills Training.

§144.454. Prevention Training Services

(a) Prevention training services are designed to strengthen
and expand a prevention infrastructure through the provision of
statewidetraining and technical assistance. The program shall provide
these services by dissemination of information on the latest prevention

technology, research and best practice approaches to encourage and
support implementation of research-based prevention programs.

(b) The program shall submit a quarterly program narrative
report. The report shall address the following:

(1) trainings;

(2) program administration and staffing;

(3) marketing efforts and collaboration;

(4) follow-up/technical assistance; and

(5) training schedule.

§144.455. Prevention Resource Centers.

(a) The goal of each Prevention Resource Center shall be
to increase the effectiveness and visibility of prevention of alcohol,
tobacco and other drug use and abuse within the region it is funded to
serve through information dissemination, community education, and
identification of training resources and best practices in prevention.

(b) Each Prevention Resource Center shall provide universal
prevention strategies to the region it serves.

(c) Identified target groups shall include at a minimum:
prevention professionalsand volunteers; community leaders; teachers;
school counselors and educational administrators; children and youth;
parents and families; communities at large; local news media within
the region served; and other persons in need of training in the area
of alcohol, tobacco and other drugs.

(d) The following services are required of all funded
Prevention Resource Centers:

(1) prevention needs assessment and resource identifica-
tion;

(2) prevention information marketing efforts;

(3) prevention training and referral to resources;

(4) prevention materials clearinghouse;

(5) regional coordination/networking; and

(6) regional prevention resource center web site and toll-
free number.

(e) Each program shall submit a monthly report detailing
the past month’s efforts in the required Prevention Resource Center
services categories.

§144.457. Pregnant Postpartum Prevention Programs.

(a) The goal of pregnant postpartum prevention programs
shall be to preclude the onset of the use of alcohol, tobacco,
and other drugs by pregnant and postpartum women and to foster
the development of social and physical environments that facilitate
healthy, drug-free lifestyles for the women and their children.

(b) Pregnant postpartum prevention programs shall offer uni-
versal and/or selective prevention strategies to address the comprehen-
sive service needs and issues of non-using pregnant and postpartum
women who are at risk for substance abuse and their families.

(c) Each program shall submit a quarterly narrative report.

§144.458. Pregnant Postpartum Intervention Programs

(a) The goal of pregnant postpartum intervention programs
shall be to intervene on the substance use or abuse of pregnant and
postpartum women and to reduce the incidence of drug exposure of
their unborn, newborn, and/or young children .
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(b) Pregnant postpartum intervention programs shall provide
indicated intervention strategies to pregnant and postpartum substance
using or abusing women.

(c) Each program shall submit a quarterly narrative report.

§144.459. Other Special Prevention Programs.

(a) Special prevention programs are designed to meet the
needs of specific target populations.

(b) Each program shall establish key performance measures
required and negotiated by the commission according to the specific
program design.

§144.460. HIV Early Intervention Services (HEI).

(a) Programs receiving HIV early intervention funds shall
provide comprehensive HIV services to HIV infected persons with
substance abuse problems and/or persons at risk of being infected as
a result of substance abuse related activity and their families and/or
significant others. HIV early intervention services shall include the
following components.

(1) Access to HIV antibody counseling and testing. HEI
staff who perform HIV antibody counseling and testing must be
currently registered asa Prevention Counseling and Partner Elicitation
(PCPE) counselor with the Texas Department of Health.

(2) Access to screening for tuberculosis and sexually
transmitted diseases.

(3) Case management to identify and access appropriate
medical and social services for HIV infected clients and their families
and/or significant others.

(A) Medical services for HI- infected clients include
laboratory analyses to monitor HIV status and ensure access to
prescribed medication and/or alternative treatmentsused to slow down
or prevent HIV disease progression. Services may also include
clinical supervision as needed to carry out medical service functions.

(B) Social services for HIV infected clients and their
families and/or their significant others may include but are not limited
to: legal counseling, mental health counseling, child care, child
welfare and family services, social services advocacy, transportation
to treatment programs or HIV-related appointments, housing referrals,
support groups, health and wellness education (including education
and counseling about medication scheduling and adherence), and
nutrition counseling.

(b) Case management must be documented by the use of
individualized service plans which address and prioritize client needs
identified through assessment.

(1) Service plans shall be completed within two weeks
of a client’s entrance into HEI services.

(2) Client and case manager participation in the service
plan process is required and is documented by signature of both
parties on the plan.

(3) Objectives and strategies stated in the service plan
shall be specific and measurable.

(4) Progress on service plan goals and objectives shall be
documented in client progress notes.

(5) Service plans shall be updated based upon informa-
tion from the progress notes.

(c) HIV early intervention services shall be provided only
if the client voluntarily gives informed consent. Receiving these

services shall not be required as a condition of receiving substance
abuse treatment or other services.

(d) Programs shall establish linkages with a comprehen-
sive community resource network of related health, social service
providers, and community or regional planning groups.

(1) Networks shall be documented by written service
agreements that are specific as to activities performed by the referral
agency and those performed by the commission-funded provider.

(2) Service agreements shall be signed by responsible
parties of both agencies. Letters from planning councils/consortia/
groups chairs or co-chairs which describe the commission-funded
provider as being an active member or participant is sufficient
documentation for this requirement.

(3) Each service agreement or planning group letter shall
be renewed at the beginning of each fiscal year.

(e) Each HEI program shall submit annual goals relating to
anticipated numbers of persons to be served during the course of the
contract period. Goals shall address the following key performance
measures:

(1) Referral/follow-up: The percentage of client referrals
made by the HIV Early Intervention program which resulted in an
initial contact of service provider by the client within 1 to 14 days
during the report period.

(2) Clients receiving substance abuse services: The
percentage of clients who receive substance abuse services while
enrolled as a client of HIV early intervention services.

(f) Each HEI program shall submit annual and quarterly
reports.

§144.462. HIV Outreach Services.

(a) HIV outreach programs target substance abusers who
may or may not be seeking treatment and provide them with infor-
mation, activities, referrals, and education directed toward informing
drug users about the relationship between drug use (especially inject-
ing drug activity) and communicable diseases.

(b) HIV outreach service programsshall useoutreach models
that are scientifically sound. Unless the commission approves another
model in writing, programs shall use one or more of the following
models:

(1) The NIDA Standard Intervention Model for Injection
Drug Users: Intervention Manual, National AIDS Demonstration
Research (NADR) Program, National Institute on Drug Abuse,
February, 1992;

(2) AIDSIntervention Program for Injecting Drug Users:
Intervention Manual, Rhodes, R., Humfleet, G.L., et al., February,
1992; and

(3) The Indigenous Leader Model: Intervention Manual,
Wiebel, W. and Levin, L.B., February 1992.

(c) HIV outreach services shall be delivered at times and
locations that meet the needs of the target population.

(1) Outreach workers who perform HIV antibody test
counseling must be currently registered as Prevention Counseling and
Partner Elicitation (PCPE) counselors with the Texas Department of
Health. PCPE counseling must be performed as a one-to-one activity
in a safe and confidentially secure environment.
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(2) Commission-funded HIV outreach programs shall
refer all persons found to be HIV-infected to commission-funded
HIV Early Intervention programs.

(3) Written procedures shall effectively secure confiden-
tiality of individuals who are identified through outreach activities as
HIV infected or at risk for HIV.

(d) HIV outreach programs shall establish linkages with a
comprehensive community resource network of related health, social
service providers and community or regional planning groups.

(1) Service agreements shall outline services and activi-
ties performed by each agency, and include signatures from responsi-
ble parties of each program. Letters from planning council/consortia
chairs or co-chairs which describe the commission funded provider
as an active member or participant is sufficient documentation for this
requirement.

(2) Each service agreement or planning group letter shall
be renewed at the beginning of each fiscal year.

(e) HIV outreach programs shall report to the commission
monthly, quarterly and annually.

(1) Monthly reports shall be submitted electronically
through the commission’ s web-based computer system and will
include data on key performance measures and demographics.

(2) Quarterly documents will report street activities that
include a narrative describing observations or current trends in drug
activity, barriers and/or successful strategies used when providing
outreach services to the target population.

(3) Program self-evaluation is required and shall consist
of a report generated annually by ongoing program work using the
Prevention Plus III process.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903499
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25,1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §144.417

The Texas Commission on Alcohol and Drug Abuse proposes
new §144.417 concerning Prevention and Intervention. This
section contains information regarding staff training.

This new section is proposed to establish requirements for
training the staff of prevention and intervention programs,
including training during the first six months of hire and annually
thereafter.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rule.

Ms. Bleier has also determined that for each year of the first five
years the rule is in effect the anticipated public benefit will be
better and more consistently trained prevention and intervention

program staff. There is no additional effect on small businesses.
The anticipated economic cost to persons required to comply
with the proposed new section will vary for each provider. It will
depend upon their present training practices and the methods
used to implement these new requirements. It is estimated that
the cost could be up to $800 per year for each provider.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

This new section is proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed new section is the Texas
Health and Safety Code, Chapter 461.

§144.417. Staff Training
(a) During the first six months of employment, all direct

service prevention staff shall receive a total of eight hours of training
(or document eight hours of equivalent training) in the following
areas:

(1) cultural competency;

(2) risk and protective factors/ building resiliency; and

(3) child development and/or adolescent development, as
appropriate.

(b) Specific training in the curriculum implemented for Pre-
vention Education/Skills Training before facilitating the curriculum
independently.

(c) In subsequent years, all direct services prevention staff
shall receive eight hours prevention training related to the program
design.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903500
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §§144.431–144.435

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
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of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §§144.431-144.435 concerning Prevention and
Intervention. These sections contain the requirements for HIV
early intervention services, HIV outreach services, prevention
resources centers, infant primary prevention and intervention
programs, and core council services. The repeals are proposed
because this entire subchapter has been reorganized to present
the rules in a more logical order. The requirements of these
sections are incorporated into new sections that are being
proposed concurrently.

Terry Bleier, Executive Director, has determined that for the
first five-year period the repeals are in effect there will be no
fiscal implications for state or local government as a result of
the proposed repeals.

Ms. Bleier has also determined that for each year of the first
five years the repeals are in effect the anticipated public benefit
will that the rules will be easier to find as they are presented in
more logical order. There will be no effect on small businesses.
There is no anticipated economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeals are proposed the Texas Health and Safety Code,
§461.012(a)(15) which provides the Texas Commission on Alco-
hol and Drug Abuse with the authority to adopt rules governing
the functions of the commission, including rules that prescribe
the policies and procedures followed by the commission in ad-
ministering any commission programs.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 461.

§144.431. HIV Early Intervention Services.

§144.432. HIV Outreach Services.

§144.433. Prevention Resource Centers.

§144.434. Infant Primary Prevention and Intervention Programs.

§144.435. Core Council Services.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903502
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
40 TAC §144.456

The Texas Commission on Alcohol and Drug Abuse proposes
new §144.456 concerning Prevention and Intervention. This
section contains information regarding core council services.

This new section is proposed because this section was re-
organized to present the information in a more logical order
and to implement a new requirement that Core Council service
providers must render crisis intervention services.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rule is in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rule is in effect the anticipated public benefit will
be more clarity about core council services and their role in
prevention and intervention as well as the provision of crisis
intervention services to the public. There is no additional effect
on small businesses. The anticipated economic cost to persons
required to comply with the proposed new section will vary
depending on current service and equipment. It is estimated
that it could cost up to $1,000 per year.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

This new section is proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed new section is the Texas
Health and Safety Code, Chapter 461.

§144.456. Core Council Services

(a) Core council service providers are community-based or-
ganizations that provide alcohol, tobacco and other drug prevention
and intervention services to the community at large in their identified
catchment area. Core council service providers conduct a variety of
services aimed to reduce use and abuse of ATOD in the targeted com-
munity(ies) including information, referral and placement services.

(b) Core council services programs shall offer universal, se-
lective and indicated strategies to individuals, families, and commu-
nities within the service area defined in the contract.

(c) Minimum core council services shall include the follow-
ing:

(1) Information dissemination shall be provided for the
purposes of awareness and case finding in the community.
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(2) Problem identification and referral shall be provided
for the purpose of the identification of appropriate treatment needs
through screening, referral, placement and follow-up.

(3) Crisis intervention services shall be provided for
the purpose of providing immediate response to individuals and/or
families in crisis who may call or present themselves in need of core
council services.

(A) Core council service programs shall establish an
avenue for a person in crisis to speak with a trained counselor or
trained volunteer within one hour of the initial call received during
and after normal business hours.

(B) Core council service programs shall develop
written policies and procedures for crisis intervention services during
and after normal business hours.

(C) Core council service programs shall provide
training annually on crisis telephone call policies and procedures for
all employees who answer (or may answer) the telephone during or
after normal business hours.

(4) Minors and tobacco activities shall be provided for the
purpose of reducing minors’ access to tobacco products throughout
the catchment area served.

(5) Community-based process shall be provided for the
purpose of enhancing the ability of the community to more effectively
provide substance abuse services.

(d) Core council services may include assessment for treat-
ment as described in §144.448 of this title (relating to Assessment for
Treatment). Core council service programs conducting assessments
for treatment shall maintain written agreements with referral sources/
treatment providers to a. identify assessment roles in order to mini-
mize duplicate efforts in conducting treatment assessments.

(e) Core council service providers shall not provide inter-
vention counseling.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903501
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349–6733

♦ ♦ ♦
Subchapter F. Treatment
40 TAC §§144.511, 144.512, 144.521-144.526, 144.531,
144.541, 144.543, 144.545, 144.551-144.554

The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§144.511, 144.512, 144.521-144.525,
144.531, 144.541, 144.543, 144.545, and 144.551-144.554 and
proposes new §144.526 concerning Treatment. These sections
contain information regarding program design and implemen-
tation, self evaluation, client eligibility, priority populations, ca-
pacity management, facility capacity system, interim services
for priority populations, length of stay guidelines, admission,
specialized treatment services for females, pharmacotherapy
services, family services, performance measure review, select

performance measure definitions, client billings and client data
systems (CDS) forms.

These amendments and new section are proposed to provide
more guidance about the use of data, research and studies in
program design; to describe the self evaluation process and
how to use the resulting information; to clarify how to deter-
mine an adolescent’s ability to pay; to add veterans to the list
of priority populations (required by new legislation); to require
providers to implement a marketing/outreach plan that specifi-
cally targets priority populations; to add requirements regarding
capacity management, particularly for certain populations; to
specify that programs must use the state’s facility capacity man-
agement system to facilitate prompt, appropriate placements; to
clarify the procedures to be used by treatment programs to re-
port available capacity and waiting list information; to describe
required interim services; to incorporate length of stay guide-
lines in the rules; to fully describe the admission process and
to ensure that admission criteria will not automatically exclude
certain individuals; to clarify what is required of programs that
serve pregnant adult or adolescent females and adult or ado-
lescent females with dependent children; to expand the require-
ments of pharmacotherapy programs; to fully describe family
services, including purpose, potential recipients, reimbursable
services, acceptable providers, and required documentation; to
update the performance measure review process; to clarify per-
formance measure definitions; to specify which clients are to be
reflected on the monthly client billings; to revise the description
of the billing system; to update references; and to make gram-
matical changes that enhance readability and understanding.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first five
years the rules are in effect the anticipated public benefit will be
a better understanding of these requirements and, as a result,
more effective and efficient treatment programs for those who
are chemically dependent. There is no additional effect on small
businesses. There is no anticipated economic cost to persons
required to comply with the proposed amendments and new
section.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments and new section are proposed under
the Texas Health and Safety Code, §461.012(a)(15) which
provides the Texas Commission on Alcohol and Drug Abuse
with the authority to adopt rules governing the functions of
the commission, including rules that prescribe the policies and
procedures followed by the commission in administering any
commission programs.
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The code affected by the proposed amendments and new
section is the Texas Health and Safety Code, Chapter 461.

§144.511. Program Design and Implementation.

(a) The program design must be based on a logical, concep-
tually sound framework with the intended result of reducing alcohol,
tobacco, and other drug problems. The program shall gather and use
reliable evidence of effectiveness from comparable programs to se-
lect and guide the program design. The program shall use results
that come from sound studies to assess potential effectiveness of the
program design related to the needs of the target population. [The
design should take into consideration current research and evaluation
data and effectiveness of comparable programs relative to the needs
of the target population.]

(b)-(d) (No change.)

(e) The program shall establish objectives for each contract
period that are linked to the long range goals. Objectives must:

(1) be realistic, outcome-oriented, measurable, and time-
specific; and

(2) (No change.)

(f) (No change.)

[(g) The program must also develop and implement an annual
plan to provide employees with training and continuing education in
the program’s services. The plan must include cultural awareness
and sensitivity training for all employees.]

§144.512. Self Evaluation.

(a) Each program shall develop and implement a system that
makes use of data to monitor and evaluate the quality, efficiency, and
effectiveness of its program(s) [,and then use the data and results
to make appropriate program adjustments]. The program shall use
this system to revise the program plan and make appropriate program
adjustments. Any change requiring commission approval must be
made through a contract amendment as described in §144.103 of this
title (relating to Amendments).

(b) The system shall identify program strengths and problem
areas, develop necessary program adjustments, and ensure the imple-
mentation of these adjustments. [evaluate progress, develop and take
corrective actions, and monitor and evaluate the results of corrective
actions taken.]

(c) (No change.)

(d) The program shall also document:

(1) identified program strengths and problem areas;

(2) resulting program adjustment to be made [evaluated
progress];

(3) the implementation of these adjustments [corrective
actions taken]; and

(4) the results of the self-evaluation system corrective
actions taken.

[(e) The program shall use information gained from the
annual self-evaluation to revise the program plan and staff training
plan.]

§144.521. Client Eligibility.

(a)-(c) (No change.)

(d) For adolescents, ability to pay shall be determined by
parental or family income unless: [Commission funds may be used

to provide treatment for any adolescent client, regardless of ability to
pay.]

(1) the adolescent applies for treatment without parental
knowledge; and

(2) the adolescent refuses to consent to parental notifica-
tion.

§144.522. Priority Populations.

(a) [The program shall implement procedures to identify
members of priority populations and admit them before all others.]
The commission has established six priority populations. Preference
shall be given in the following priority order:

(1) pregnant injecting drug users;

(2) pregnant substance abusers;

(3) injecting drug users;

(4) former Supplemental Security Income recipients pre-
viously disabled from substance abuse;

(5) parents with children in foster care; and

(6) veterans with honorable discharges [all other sub-
stance abusers].

(b) The program shall implement a marketing/outreach plan
that specifically targets these priority populations.

(c) The program shall establish screening procedures to
identify members of priority populations and admit them before all
others, in priority order.

§144.523. Capacity Management.

(a) The program shall maintain a waiting list or other
organized and documented system to track [for] eligible individuals
who have been screened but cannot be treated immediately.

(b)-(c) (No change.)

(d) The program shall consult the state’ s facility capacity
management system to facilitate prompt placement in an appropriate
treatment program within a reasonable geographic area.

(e) The program shall implement a mechanism to maintain
contact with pregnant women and intravenous drug users waiting for
admission.

(f) If a pregnant women is placed on the waiting list, the
program must make interim services available to her within 48 hours
as described in §144.525 of this title (relating to Interim Services for
Priority Populations).

(g) The program shall ensure that each individual who
requests and is in need of treatment for intravenous drug abuse is
admitted to an appropriate program not later than:

(1) 14 days after making the request; or

(2) 120 days after making the request when interim
services are provided to the individual within 48 hours as described
in §144.525 of this title (relating to Interim Services for Priority
Populations).

(h) [(d)] Capacity management may be handled through a
centralized intake system.

§144.524. Facility Capacity System.

(a) Treatment programs shall report available capacity and
waiting list information through the commission’s facility capacity
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management system and comply with procedures specified by the
commission [described in the applicable manual].

(b)-(c) (No change.)

§144.525. Interim Services for Priority Populations.
(a) When a program does not have capacity to admit an

injecting drug user or pregnant female, the program shall [make every
effort to] place the individual in another treatment facility or provide
reasonable access to interim services.

(b) Interim services shall be offered within 48 hours.[:]

[(1) be offered within 48 hours; ]

[(2) continue until the individual is admitted into treat-
ment; and]

[(3) include strategies to reduce the adverse health effect
of intravenous drug use and to reduce the risk of transmission of
disease.]

(c) Interim services shall include counseling and education
about HIV and tuberculosis (TB), including the risks of needle-
sharing, the risks of transmission to sexual partners and infants,
and steps that can be taken to prevent transmission. Referrals
for HIV or tuberculosis treatment shall be provided if necessary.
For pregnant females, interim services shall also include counseling
[provide information and education] about the effects of alcohol and
drug use on the fetus and referrals for prenatal care.

(d) The program shall maintain documentation of interim
services provided.

[(e) Even when interim services are provided, an individual
requesting treatment for intravenous drug use shall be admitted to an
appropriate program within 120 days.]

§144.526. Length of Stay Guidelines.
(a) Length of stay in treatment shall be determined by the

needs of the individual client. Whenever possible, multiple levels of
care shall be used to provide a continuum of care for each individual
client.

(b) The commission has adopted Texas Department of Insur-
ance guidelines to provide a tool for monitoring service utilization.
Clients may remain in a specific level of treatment for a longer or
shorter period of time based on individual need.

(c) When a client’s length of stay in a level of treatment
exceeds the guidelines, the provider shall clearly document the needs
and conditions justifying the variance in the client record.

(d) All facilities shall implement procedures to monitor
length of stay according to these guidelines.

(e) The commission has interpreted the Texas Department
of Insurance Guidelines to apply them to the commission’s defined
levels of service. Any revisions adopted by the Texas Department of
Insurance supercede the recommended lengths of stay listed in this
section.

(1) Residential Level I (Detoxification): 1-14 days for
adults and adolescents.

(2) Outpatient Level I (Detoxification): 3-9 days for
adults, not applicable for adolescents.

(3) Residential Level II (Intensive Residential): 14-35
days for adults and 14-60 days for adolescents.

(4) Outpatient Level II (Day Treatment): 14-35 days for
adults and 14-60 days for adolescents.

(5) Residential Level III (Residential): 28-70 days for
adults and 28-120 days for adolescents.

(6) Outpatient Level III (Intensive Outpatient): 30-84
days for adults and 30-84 days for adolescents.

(7) Outpatient Level IV (Outpatient): Up to 180 days for
adults and adolescents.

§144.531. Admission [Screening and Assessment].

(a) The program shall assess each applicant face-to-face to
determine if the person is appropriate for admission. [Clients
receiving treatment services shall have a presenting problem which
meets the appropriate DSM-IV criteria as specified in Chapter 148 of
this title (relating to Facility Licensure).]

(1) Every client admitted to a Level I treatment program
shall meet the DSM-IV criteria for substance intoxication or with-
drawal. Persons in need of crisis stabilization who meet the criteria
for substance dependence may be admitted to Level I treatment for
up to 72 hours.

(2) Every client admission to a Level II, III, or IV
treatment program shall meet the DSM-IV criteria for substance abuse
or dependence.

(b) All admissions must be authorized or denied by a QCC.
[The screening shall include a criteria-based evaluation to determine
the appropriate level of service.]

(1) For every applicant admitted to treatment, the client
record must include documentation signed by a QCC that the
individual met all applicable admission criteria, including the DSM-
IV diagnostic criteria.

(2) When an applicant is denied admission, the program
shall maintain documentation signed by a QCC which explains why
the admission was denied.

(c) The assessment shall include a criteria-based evaluation
to determine the appropriate level of service [The psychosocial
history and assessment for an adolescent shall take developmental
issues into account and shall address child welfare involvement, peer
relationships, and gang involvement].

(d) As part of the assessment, the [The] program shall
[provide education and shall] assess each applicant’ s [client’s] risk
for HIV infection, tuberculosis, and other sexually transmitted
diseases. Risk assessments shall follow guidelines as set by
the National Institute on Drug Abuse’s "Preventing HIV Among
Substance Abusers: Risk Assessment/Risk Reduction."

[(1) Education shall adhere to TCADA Workplace Guide-
lines for HIV and AIDS.]

[(2) Risk assessments and risk reduction counseling shall
follow guidelines as set by the National Institute on Drug Abuse’s
"Preventing HIV Among Substance Abusers: Risk Assessment/Risk
Reduction."]

(e) The program’ s admission criteria shall not exclude mem-
bers of the commission’ s priority populations defined in §144.522 of
this title (relating to Priority Populations).

(f) The program’ s admission criteria shall not automatically
exclude individuals based on:

(1) physical or mental health history;

(2) current physical or mental health diagnoses or ser-
vices;
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(3) past or present prescription medications;

(4) assumptions of ability to benefit from treatment with-
out documented current behavioral evidence; or

(5) drugs being abused.

(g) The program shall not automatically deny admission to a
previous client based on prior treatment unless the individual has been
admitted to the facility three or more times in the past 12 months.

(h) The program shall not automatically deny admission
based on a perceived threat of harm to self or others. The program
shall have a policy and procedures for assessment of potential harm
to self or others. If the program determines that an individual is a
current risk to self or others, the program may require an evaluation
from a qualified mental health provider prior to admission.

(i) All treatment programs shall develop and implement writ-
ten procedures to identify clients exhibiting conditions or behavior
that may suggest unmet mental health needs. The program shall col-
laborate with and provide referrals to available resources (including
qualified and credentialed mental health professionals) to address the
client’s mental health needs.

§144.541. Specialized Treatment Services for Females.

(a) Specialized female programs shall serve pregnant adult or
adolescent females and adult or adolescent females with dependent
children. Females with dependent children include females in
treatment who are attempting to regain custody of their children.

(b) These programs shall treat the female and her dependent
children [family] as a unit and therefore admit both females and their
children into treatment, when appropriate and possible.

(c) All programs offering specialized female services shall
provide a comprehensive treatment program. The following services
shall be provided directly or through collaborative agreements and
case management arrangements with other service providers:

(1) primary medical care for females receiving treatment,
including age-appropriate and specific reproductive health care and
prenatal care;

(2) gender-specific substance abuse treatment and other
therapeutic interventions for females that [may] address issues of re-
lationships, sexual and physical abuse and parenting;

(3) childcare while the females are receiving services;

(4) primary pediatric care for the clients’ children, includ-
ing immunizations;

(5) therapeutic interventions for the children[,which may
addresstheir developmental needs, their potential for substanceabuse,
and their issues of sexual and physical abuse and neglect]; and

(6) documented sufficient case management and trans-
portation services to ensure that female clients and their children
have access to the services provided by paragraphs (1)-(5) of this
subsection.

(d) Programs shall implement a coordinated marketing/out-
reach plan that targets services and organizations that regularly serve
adult or adolescent females with or without dependent children, in-
cluding Child Protective Services and the Temporary Aid for Needy
Families (TANF) program [inform relevant entities in their commu-
nities that the specialized female program is available].

(e) Treatment programs serving women with dependent chil-
dren shall report monthly measures [and annual goals] for the

women’s children when the children receive prevention and/or in-
tervention services.

(f) Programs serving adult or adolescent females shall pro-
vide an array of services including Levels II, III, and IV treatment
and structured aftercare, either directly or through case management
and service agreements. Level, intensity, and duration of services
shall be clinically appropriate.

(g) Programs shall have written referral and service coordi-
nation procedures with qualified providers to provide:

(1) assessments for children for Early Childhood Inter-
vention services; and

(2) counseling or therapy to address the children’ s iden-
tified developmental, emotional, or psychosocial needs.

§144.543. Pharmacotherapy Services.

(a) (No change.)

(b) Programs shall establish a phase/level system which is
consistent with guidelines from the Substance Abuse and Mental
Health Services Administration (SAMHSA) [Food and Drug Admin-
istration] and includes the following phases:

(1) Phase I: During the first 45 days of treatment, the
client shall receive [at least] four individual counseling sessions. If
not, justification shall be documented in the client record.

(2) Phase II: After 45 days of continuous treatment, the
client shall receive [at least] two individualized counseling sessions
monthly. Justification shall be documented in the client record each
month this standard is not met.

[(3) Phase III: After two years of continuous treatment,
the client shall receive at least one individual counseling session per
month.]

(c) (No change.)

(d) All Pharmacotherapy programs shall adopt policies and
procedures that conform with §144.523 of this title (relating to
Capacity Management), §144.524 of this title (relating to Facility
Capacity System), and §144.535 of this title (relating to Interim
Services).

(e) A Pharmacotherapy program can bill for aclient receiving
methadone who has an excused or planned absence for up to two
consecutive days. The frequency of approved absences shall be
reasonable and appropriate and shall not exceed eight days in a 30-
day period.

(f) All Pharmacotherapy programs shall complete a client fee
assessment on each commission-funded client every six months. If a
client remains in a commission-funded slot for more than 18 months,
the provider must review the treatment plan and justify the need for
continued commission-funded treatment in the client’ s record.

(g) All direct care employees shall demonstrate knowledge
or receive training that includes:

(1) symptoms of opiate withdrawal;

(2) drug urine screens;

(3) current standards of pharmacotherapy; and

(4) poly-drug addiction.

§144.545. Family Services.

(a) Providing services to the family of theprimary client is re-
quired of all commission funded programs. Family centered services
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are a crucial ingredient in providing comprehensive, community-
based services to children, adolescents and adults. [Family services
supplement an existing treatment program by providing services to
the family of the primary client. Commission funds shall not be used
to provide services available through other sources.]

(b) Family services shall be designed to identify family risk
factors [problems] associated with the client’s chemical dependency,
improve the health and functioning of the family unit and/or to assist
individual family members to support the client in achieving and
maintaining a achieve healthy, drug-free life style [styles].

(c) Family services are[may be] provided to the entire family,
including older adults, individual family members, and/or a subset of
family members. Reimbursable family [Family] services include:

(1) family psychosocial assessment [evaluations];

(2) individual counseling or therapy;

(3) group counseling or therapy; [and]

(4) family counseling or therapy;

(5) family case management;

(6) family in-home support; and

(7) [(4)] structured, curriculum-based education and/or
skills training accompanied by group process.

(d) Family services must be provided by qualified staff
including LCDCs who have the documented education, training and
experience needed to perform the specific family services being
provided [function]. Qualifications shall be based on industry
standards and applicable licensure requirements. LCDCs may provide
family education, assessment, and counseling services for issues
that are directly related to substance abuse treatment and prevention
within the family (including the development of healthy family
behavior patterns), commensurate with the individual’s training
and experience. However, clients and/or family members in need
of therapy [counseling] on issues outside the LCDC’s scope of
professional practice must be referred to a qualified mental health
professional such as an LMSW (Licensed Master Social Worker),
LMFT (Licensed Marriage and Family Therapist), LPC (Licensed
Professional Counselor) or LPA (Licensed Psychological Associate)
[LPC, LMFT, or LMSW].

(e) Family services must be documented in [aseparate
section of] the client record. The record [fi le] must include the
elements listed.

(1) Family psychosocial assessment [evaluation]. The as-
sessment [evaluation] must be conducted by a licensed and qualified
[properly credentialed] professional based upon education and train-
ing.

(2) Family service plan. The counselor,client and family
shall develop the plan and update it as goals are accomplished or
needs change. This plan [which] must include:

(A) abilities, strengths, preferences, problems and
needs identified from the client and family assessment [during the
evaluation];

(B) goals that are realistic, outcome-oriented, measur-
able, time limited and stated in behavior terms that are understand-
able to the client and family [that address identified needs and state
in behavioral terms what the family is expected to achieve during the
treatment period];

(C) specific services to be provided that enable [to
help] the family to achieve the agreed upon [identified] goals; and[.]

(D) aftercare services to be provided upon discharge,
including necessary community supports.

(3) Progress notes. Progress notes must document the
services provided and the family’s response[and describethe family’s
progress towards stated goals]. The provider [family therapist] shall
document each service contact in a signed progress note that includes:

(A) date, nature, and duration of the contact;

(B) individuals involved;

(C) content and goals addressed;

(D) progress or lack of progress toward the goals; and

(E) other relevant information.

(4) Discharge plan. Discharge planning shall begin at the
time of the initial treatment plan. And [The discharge plan] shall
address ongoing family needs and support activities. The family shall
receive a copy of the discharge plan, including:

(A) family goals or activities to sustain progress;

(B) referrals for other needed support services; [and]

(C) aftercare services ;and [, if applicable.]

(D) follow-up.

§144.551. Performance Measure Review.
(a) (No change.)

(b) The commission shall review actual performance [with
targets at least twice each fiscal year] and notify the program
in writing if the program failed to achieve the expected level of
performance.

(c)-(d) (No change.)

[(e) If the program fails to satisfactorily resolve any perfor-
mance measure deficiencies as noted in the commission’ s review, the
commission will implement further corrective action and may impose
one or more of the following sanctions:]

[(1) designation as a high-risk provider;]

[(2) suspension of payments;]

[(3) one-timedecreasein thecontract amount for thefiscal
year;]

[(4) permanent decrease in the contract amount; or]

[(5) termination of the contract.]

§144.552. Select Performance Measure Definitions.
(a) Completion of Treatment. This measure applies to Levels

II, III, and IV, except for pharmacotherapy programs. For a client to
have completed alevel of treatment, the client record must indicate
that all of the following criteria have been met.

(1) A client must substantially complete his or her [the]
planned duration of stay [the program] and individualized treatment
plan objectives. This means that the average of subparagraphs (A)
and (B) of this paragraph must equal or exceed 75%.

(A) The percentage of the individual’s, planned dura-
tion of stay (as documented in the most recent treatment plan) that
was completed by the client. [In programs with a variable length
of stay, the planned duration of stay documented in the most recent
treatment plan is used as a basis for calculation.]
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(B) The percentage of the behavioral objectives identi-
fied in the original treatment plan and subsequent revisions that have
been achieved by the client.

(2) A discharge plan or transfer note must have been
completed in accordance with the requirements noted in §148.322 of
this title (relating to Discharge Plan) or §148.304 of this title (relating
to Treatment Plan Reviews).

(3) The discharge summary or transfer note shall indicate
whether the client has successfully completed treatment according to
the above criteria, and must be signed by a qualified credentialed
counselor. The client record must also contain supporting documen-
tation for completion.

(b) Abstinence. This measure applies to Levels II, III, and
IV programs, except for pharmacotherapy programs. Abstinence
is the percent of clients who report no use of alcohol or drugs
within the past 30 days when contacted 60 days after discharge
from the treatment program. For those clients who are transferred to
another commission-funded level of service within the same program
(therefore no follow-up is required), abstinence is the percent of
transferred clients who report no use of alcohol or drugs during the
30 days prior to discharge or the duration of treatment, whichever is
less.

[(1) For youth, abstinence is the percent of youth who
report no use of alcohol or drugs within the past 30 days when
contacted 60 days after discharge from the treatment program. For
those youth who are transferred to another commission-funded level
of service within the same program (therefore no follow-up is
required), abstinence is the percent of transferred youth who report
no use of alcohol or drugs during the 30 days prior to discharge or
the duration of treatment, whichever is less.]

[(2) For adults, abstinence is the percent of adults who
report no use of alcohol or drugs within the past 30 days when
contacted 60 days after discharge from the treatment program. For
those adults who are transferred to another commission-funded level
of service within the same program (therefore no follow-up is
required), abstinence is the percent of transferred adults who report
no use of alcohol or drugs during the 30 days prior to discharge or
the duration of treatment, whichever is less.]

(c) (No change.)

(d) One-Year Retention Rate. This measure applies to Level
IV Pharmacotherapy programs. The One-Year Retention Rate is the
percentage of clients admitted within the previous fiscal year who
have remained continuously active in the program for at least one
year as documented by CDS forms.

(e) Abstinence Rate. This measure applies to Level IV
Pharmacotherapy programs. The Abstinence Rate is based on the
percentage of clients with no positive urinalysis for illicit opiates,
amphetamines, cocaine, and barbiturates in the 90 days prior to the
Methadone Annual Survey. The client record shall contain copies of
all urinalysis test results. This calculation excludes recent admissions.

(f) Employment Rate. This measure applies to Level IV
Pharmacotherapy programs. The Employment Rate is based on the
percentage of all active clients employed at the time of the Methadone
Annual Survey,as documented in the client record. This calculation
excludes recent admissions.

§144.553. Client Billings.

(a) Treatment programs shall submit monthly client billings
for each client served in the program who is supported [fully or
partially] with commission funds.

(b)-(d) (No change.)

[(e) Billings with incomplete or invalid information may
generate an error report. When a billing error report is received,
the program shall promptly correct the errors or resubmit new client
bill ings as needed. Errors must be corrected before the next billing
cycle.]

(e) [(f)] Forms submitted to the commission must contain
complete and valid information.

(f) [(g)] The commission will not accept or process payment
requests until corresponding Client Data System [Client Oriented
Data Acquisition Process (CODAP)] Admission forms have been
submitted [and all errors identified through the electronic interface
system’s edit checks have been corrected].

(g) [(h)] The provider shall maintain complete documenta-
tion for all services paid for by commission funds. In addition to the
items required by licensure rules, the client record shall include the
following information:

(1) weekly summary progress notes which provide a
summary of all scheduled groups attended by the client, including
the dates covered, the topics, the number of hours, and the client’s
level of participation;

(2) documentation of the purpose, duration, and justifica-
tion of any approved absence from a residential program;

(3) a record of all case management, referral, linkage, and
follow-up activities; and

(4) a progress note documenting the information gathered
in the 60-day follow-up contact, including:

(A) the date and time of successful follow-up contact;

(B) the name of the person contacted and relationship
to the client;

(C) the telephone number of the person contacted;

(D) documentation of any unsuccessful attempts at
follow-up; and

(E) the signature of the person who conducted and
documented the follow-up interview.

§144.554. Client Data Systems (CDS) Forms [CODAP Reports].

(a) All treatment programs shall submit CDS forms [Client
Oriented Data Acquisition Process (CODAP) reports] to the com-
mission through the commission’ s web-based computer system for
[on] all clients receiving commission-funded substance abuse treat-
ment services. CDS forms include Adult and Youth Admission Re-
ports (AARs/YARs), Adult and Youth Discharge Reports (ADRs/
YDRs), Adult and Youth Follow-up Reports (AFRs/YFRs), Detox
Brief Follow-up Report (DBFR), and aCDS Facility Summary (CFS).

(b) Programs shall comply with reporting procedures detailed
in the CDS [CODAP] Reference and Instruction Manual. Any
changes to instructions that are mailed to treatment programs from
the commission prior to revising the CDS Reference and Instruction
Manual [CODAP manual] will supersede the instructions in the
current CDS Reference and Instruction Manual [CODAP manual].

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903503
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Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §144.532

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §144.532 concerning Treatment. This section
contains information regarding core program requirements.

These amendments are proposed to update the name of the
section; to delineate the exact responsibilities of all commission-
funded programs; to make grammatical changes to enhance
readability and understanding; to require all programs to provide
family education and counseling and group aftercare; to reduce
the maximum number of clients allowed in a group counseling
session from 16 to 12; to mandate formal letters of agreement
that must be renewed annually; to require that programs
operating at low capacity implement structured outreach plans;
to mandate that where gaps in service delivery exist, programs
must document active participation in collaborations to support
community resource development; to increase the number of
hours of additional structured activities during evenings and
weekends; and to specify that all counseling sessions and other
activities counted toward the required hours of service must be
of at least 30 minutes duration.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be better and more consistent provision of core services in all
commission funded treatment programs and improved quality
of care. There is no additional effect on small businesses.
There is an anticipated economic cost to persons required to
comply with the proposed amendments. There is no impact
for implementing the requirements for family services since the
commission will reimburse these costs. The cost to implement
aftercare will depend upon current program design and staffing
pattern. It is estimated that the cost for aftercare could be up
to $600 per year.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, §461.012(a)(15) which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules governing the functions of the commission, including

rules that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 461.

§144.532. Core Program Requirements [General Treatment Ser-
vices].

(a) All treatment programs shall comply with applicable
chemical dependency treatment facility licensure requirements for
the specified level of service established in Chapter 148 of this title
(relating to Facility Licensure).

(b) All programs funded by the commission shall [The
program shall, to the extent possible and appropriate]:

(1) implement a systematic process to identify and pro-
vide appropriate referrals for family members of clients;

(2) inform clients and involved family members of family
services offered directly and through other community resources; and

(3) document family participation and attempts to engage
family members in services.

(c) Levels II, III, and IV treatment programs funded by the
commission shall provide:

(1) [education about dysfunctional relationships within
the] family education and counseling related to the client’s substance
abuse;

(2) life [coping] skills training;

(3) case management;

(4) relapse prevention services; [and]

(5) support group opportunities for adolescents and adults,
including older adults; and

(6) aftercare, including group counseling.

(d) The program shall have written description of all educa-
tional and didactic sessions, including curricula, outlines, and activi-
ties.

(e) Group size shall be limited to a number that allows
effective interaction between the group and facilitator and between
group members.

(1) Group counseling sessions are limited to a maximum
of 12 [16] clients.

(2) Group education sessions, didactic sessions,
[multifamily groups,] and other groups are limited to a maximum
of 32 clients. This limitation does not apply to seminars, outside
speakers, or other events designed for a large audience.

(f) The program shall establish formal letters of agreement
[l inks] with available substance abuse and other mental health, health
care, and social services to meet the needs of clients and family
members. Agreements to coordinate services must be established in
writing and renewed annually, and shall include:

(1) names of the organizations entering into the agree-
ment;

(2) services or activities each organization will provide;

(3) signatures of authorized representatives; and

(4) dates of action and expiration.

PROPOSED RULES June 25, 1999 24 TexReg 4785



(g) The program shall develop and implement a written plan
of operation explaining outreach efforts, including specific strategies
to reach members of the priority populations listed in §144.522 of this
title (relating to Priority Populations). The commission may waive
this requirement if the program demonstrates high capacity utilization
and adequate engagement of priority populations.

(h) Where gaps in the service delivery system exist, the
program shall document active participation in collaborations to
support community resource development.

(i) Levels II, III, and IV residential programs shall schedule
planned, structured activities during evenings and weekends. These
hours are in addition to those required by licensure rules. The
minimum number of additional hours for Levels II, III, and IV are
10 hours for adults and 15 hours for adolescents. The program shall
maintain documentation that the activities were provided, including
sign-in sheets. Client participation does not need to be individually
recorded in client records.

(j) All counseling sessions and other activities counted to-
ward the required hours of service must last at least 30 minutes.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903504
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §§144.533, 144.542, 144.544

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §§144.533, 144.542 and 144.544 concerning
Treatment. These sections contain information on service en-
hancements, court commitment services and dual diagnosis
programs. The repeals are proposed due to reorganization of
the rules and deletion of outdated requirements. Requirements
related to service enhancements have been incorporated into
appropriate sections in this chapter which are being concur-
rently proposed. Requirements related to court commitment
services have been consolidated into §148.238 of this title (re-
lated to Court Commitment Services) so that they will all be
contained in one section, which is also concurrently proposed.
Requirements related to dual diagnosis programs have been
deleted.

Terry Bleier, Executive Director, has determined that for the
first five-year period the repeals are in effect there will be no
fiscal implications for state or local government as a result of
the proposed repeals.

Ms. Bleier has also determined that for each year of the first
five years the repeals are in effect the anticipated public benefit
will be that the continuing requirements from these rules will
be presented in a manner that makes them easier to find and

understand. This will result in better services from treatment
programs. There will be no effect on small businesses. There
is no anticipated economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeals are proposed under the Texas Health and Safety
Code, §461.012(a)(15) which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
governing the functions of the commission, including rules
that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed repeals is the Texas Health
and Safety Code, Chapter 461.

§144.533. Service Enhancements.

§144.542. Court Commitment Services.

§144.544. Dual Diagnosis Programs.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903505
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Subchapter G. Network Management Organiza-
tions (NMOs)
40 TAC §§144.611-144.616

The Texas Commission on Alcohol and Drug Abuse proposes
new §§144.611-144.616 concerning Network Management Or-
ganizations (NMOs). These sections contain information re-
garding service structure; outreach; screening, assessment and
referral; care coordination; monitoring service utilization; and
service delivery planing and implementation.

These new sections are proposed to establish standards for
network management organizations. These rules will apply to
networks established under the fiscal year 2000 request for
proposals.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.
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Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit
will be clarity about the roles and responsibilities of network
management organizations. There is no additional effect on
small businesses. There is no anticipated economic cost to
persons required to comply with the proposed new rules.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These new sections are proposed under the Texas Health
and Safety Code, §461.012(a)(15) which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules governing the functions of the commission, including
rules that prescribe the policies and procedures followed by the
commission in administering any commission programs.

The code affected by the proposed new sections is the Texas
Health and Safety Code, Chapter 461.

§144.611. Service Structure.

(a) The network management organization (NMO) shall
maintain a chart of the network’ s organization that identifies all
organizations in the network and indicates their function(s) and
relationship to the NMO.

(b) The NMO shall maintain a network that includes the
following services:

(1) outreach, screening, assessment, and referral (OSAR);

(2) adult treatment (Levels I, II, III and IV);

(3) youth treatment (Levels II, III, and IV); and

(4) specialized female services (Levels II, III, and IV).

(c) The following services must also be included in the
network if they were funded in the service area during the state’s
fiscal year 1999:

(1) pharmacotherapy;

(2) pregnant/postpartum intervention; and

(3) HIV outreach.

(d) The network shall be organized to provide each client
with a continuum of services based on individual need.

(e) The network shall also provide minors and tobacco
activities to reduce minors’ access to tobacco products throughout
the service area.

(f) OSAR and minors and tobacco activities may be provided
directly by the NMO or through a separate organization that does not
provide treatment services in the network.

§144.612. Outreach.

(a) The NMO shall coordinate outreach efforts throughout
the provider network.

(b) The NMO shall develop and implement an annual out-
reach plan to:

(1) increase target populations’ knowledge of available
services;

(2) improve access to services; and

(3) promote appropriate service utilization.

(c) The outreach plan shall:

(1) describe continuing and new outreach efforts;

(2) include specific strategies to reach and engage the
commission’s priority populations as described in §144.522 of this
title (relating to Priority Populations).

(3) be responsive to system evaluation findings; and

(4) demonstrate coordination of outreach efforts to avoid
gaps or duplication of effort.

(d) The NMO shall submit copies of the outreach plan to
the following individuals no later than 60 days after signing the
commission’s contract:

(1) members of the NMO’ s governing body;

(2) members of the service area’s Regional Advisory
Consortium(s);

(3) the CEO of each provider in the service network; and

(4) the commission’ s regional administrator assigned to
the service area.

(e) The NMO shall ensure that outreach efforts encompass
the entire service area and reach culturally diverse populations.

§144.613. Screening, Assessment, and Referral.

(a) The NMO shall ensure that all persons in the network
service area have 24-hour access seven days a week to a toll-
free telephone information line for substance abuse prevention,
intervention, and treatment services.

(b) The NMO shall provide screening and referral services
to ensure access to the appropriate level and type of services needed
by applicants and their families.

(1) Screening. The screening process shall be designed to
identify warning signs for alcohol, tobacco, and/or other drug abuse
The screening shall also identify STD/HIV risk factors as appropriate.
If a potential substance abuse problem is identified, the NMO shall
arrange for a substance abuse assessment.

(2) Referral. The NMO shall also identify needs that can-
not be met by the network and help the applicant and family members
access appropriate support systems and community resources. The
program shall maintain a list of referral resources.

(3) Follow-up. The NMO shall conduct and document
follow-up on referrals whenever possible.

(4) Documentation. The NMO shall maintain documen-
tation which includes:

(A) date of the screening;

(B) name of the individual screened;

(C) demographics of the individual screened

(D) referrals made; and

(E) any follow-up contacts.
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(c) Assessments for treatment may be provided directly or
through referral to a network treatment provider.

(1) Assessment tools shall be appropriate for the target
population.

(2) Assessment shall be provided through a confidential,
face-to-face interview.

(3) The assessment shall include a criteria-based evalua-
tion to determine the appropriate level of treatment.

(4) All assessments shall be conducted by qualified cre-
dentialed counselors or counselor interns working under appropriate
supervision.

(5) Documentation shall include a written summary of the
applicant’s needs, treatment recommendations, and referrals.

(d) The NMO may also conduct financial assessments for
treatment applicants as described in §144.521 of this title (relating to
Client Eligibility).

(e) The NMO shall have written procedures that describe
screening, assessment, and referral activities.

(f) The procedures shall minimize duplication between the
NMO and treatment providers, especially in the area of assessments.
Any activity completed by the NMO does not need to be repeated or
duplicated by the treatment program.

§144.614. Care Coordination.

The NMO shall establish a care coordination system to maximize
the efficiency and effectiveness of the service delivery system.
The care coordination system shall include but is not limited to
the components described in §144.522 of this title (relating to
Priority Populations), §144.523 of this title (relating to Capacity
Management), and §144.525 of this title (relating to Interim Services).
Through written policies and procedures, the NMO shall:

(1) maintain a centralized waiting list for all network
services;

(2) make use of any slot that can benefit a client until a
more appropriate service is available before placing any prospective
client on the waiting list;

(3) coordinate admission, transfer, transportation, and dis-
charge of clients throughout the network;

(4) provide appropriate screening, referral, and care coor-
dination for clients with co-occurring psychiatric and substance abuse
disorders; and

(5) use providers outside the service network when needs
cannot be met by network providers.

§144.615. Monitoring Service Utilization.

(a) The NMO shall verify the provider has justification for
any client whose length of stay at a level of service exceeds the
guidelines listed in §144.526 of this title (relating to Length of Stay
Guidelines). Documentation for the justification may be a progress
note in the client’s record or an updated treatment plan indicating
problems needing resolution.

(b) The NMO shall develop procedures to maximize use of
available capacity.

(1) Admission and length of stay data shall be reviewed
for the network as a whole, for individual providers, and for specific
programs and services.

(2) The NMO shall develop and implement a written plan
to address any problems identified.

(3) The NMO shall evaluate the results of actions taken
and amend the plan as needed.

(c) The NMO shall not offer incentives related to determina-
tions regarding length of stay.

§144.616. Service Delivery Planning and Implementation.

(a) The NMO shall develop a process to track and respond
to changing needs of the community. There shall be written policies
and procedures describing:

(1) What sources of information will be used to determine
areas of greatest need, including input from the Regional Advisory
Consortia (RAC) and from providers;

(2) How information about community needs and re-
sources will be obtained from the RAC, providers, and other com-
munity stakeholders;

(3) How needs will be prioritized; and

(4) How funds are distributed to areas of greatest need,
including criteria for determining from where funds would be freed.

(b) The NMO shall establish a written agreement with the
regional RAC that includes:

(1) How information about the network (including service
demand and utilization) will be shared with the RAC;

(2) How information about community needs and re-
sources will be obtained from the RAC.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903506
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Chapter 148. Facility Licensure

Subchapter A. Licensure Information
40 TAC §§148.3, 148.4, 148.21, 148.23-148.27, 148.41,
148.61

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§148.3, 148.4, 148.21, 148.23-148.27, 148.41
and 148.61 concerning Licensure Information. These sections
describe sites and services, variances, new license application
process, changes in status, change in ownership, licensure
fees, inactive status and closure, licensure review, sanctions,
and definitions of terms used in this chapter.

These amendments are proposed to clarify which chemical
dependency treatment programs are required to have a license
issued by the commission; to explain what sites may offer
what services; to clarify that a provider must be approved
as a clinical training institution before designating interns to
perform duties; to clarify the variance process; to describe what

24 TexReg 4788 June 25, 1999 Texas Register



happens if an applicant fails to provide evidence of compliance
within six months; to specify which department within the
commission must receive advance notice of proposed changes
relevant to a facility’s license, invalid licenses, and notices of
closure; to clarify that advance written approval is required
before a facility moves to a new location; to more fully describe
the processes related to inactive status; to require that the
licensure certificate must be displayed at each approved site;
to clarify that practicing at an unlicensed site is subject to the
same penalty as practicing without a license; and to number,
expand and refine the definitions of terms used and to remove
definitions of terms no longer used in this chapter.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be a clearer and more effective licensure process for facilities
providing chemical dependency treatment services. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health and
Safety Code, Chapter 464, which provides the Texas Commis-
sion on Alcohol and Drug Abuse with the authority to adopt
rules licensing chemical dependency treatment facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.3. Sites and Services.

(a) (No change.)

(b) Facilities providing chemical dependency treatment for
dually diagnosed clients must be licensed by the commission unless
exempt under §148.2 of this title (relating to License Required).
[A facility shall have written approval from the commission before
accepting court commitments.]

(c) A facility that has received commission approval to
provide a specific level of service [(or category of court commitment
approval)] may provide that service at any of its approved [l icensed]
sites or through registered extension sites [services].

(d) The provider shall have written approval from the com-
mission as a clinical training institution before designating [and com-
pensating] interns to perform counseling, assessments, or treatment
interventions.

(e) (No change.)

§148.4. Variances.

(a) The commission’s executive director or designee may
grant a temporary variance to a facility or group of facilities.

(b)-(c) (No change.)

(d) A variance cannot be granted for a statutory requirement.

§148.21. New Licensure Application.

(a)-(c) (No change.)

(d) If an applicant fails to provide evidence of compliance
within six months, the application will be denied [deactivated].
After a six-month waiting period, the [The] applicant may reapply
by submitting a new application and application fee [reactivate
the application by informing the commission in writing, but the
application will be treated as a new application].

§148.23. Changes in Status.

(a) A facility shall give the commission’ s licensure depart-
ment [commission] advance notice of any proposed change in a pro-
gram’s licensure status and submit the appropriate application and
fees. Notice of less than 60 days may delay approval.

(b) The facility shall receive written approval from the
commission before:

(1) (No change.)

(2) adding a new site or moving to a new location;

(3)-(4) (No change.)

(c) The provider must also notify the commission’s licensure
department [commission] in writing within 30 days after a change in
the organization’s name or the client gender(s) being served.

§148.24. Change in Ownership.

(a) (No change.)

(b) The facility shall notify the commission’ s licensure
department [commission] at least 60 days before a change in
ownership takes effect.

(c) (No change.)

(d) The invalid licensure certificate shall be returned to the
commission’s licensure department [commission] within ten days of
the change in ownership.

§148.25. Licensure Fees.

(a)-(b) (No change.)

(c) A facility shall pay the full licensure fee for any licensure
period during which it provides chemical dependency treatment.
Failure to notify the commission’ s licensure department [commission]
of closure does not excuse a licensee from paying fees.

(d)-(f) (No change.)

§148.26. Inactive Status and Closure.

(a) Inactive Status. The commission will automatically retire
the license of any [Any] facility in which services are suspended
for more than 30 days unless the facility sends a written request for
inactive status [shall notify the commission with a letter] justifying
why the commission should not retire the license. To be eligible for
inactive status, the facility must be in good standing with no pending
sanctions or investigations.

(1) If granted, inactive status is limited to six months.
The licensee is responsible for all licensure fees and for proper
maintenance of client records while on inactive status.
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(2) To return to active status, the facility shall submit a
written request to reactivate the license.

(3) If the license is not reactivated, it will be automatically
retired [expires] at the end of the six month period.

(b) Closure. The facility shall notify the commission’s
licensure department [commission] in writing within 30 days when it
closes a chemical dependency treatment program.

(1) A license becomes invalid when a program closes
and the licensure certificate shall be returned to the commission’s
licensure department [commission] within 30 days.

(2) When a facility closes, the provider is responsible for
properly maintaining client records in compliance with confidentiality
regulations.

§148.27. Licensure Review.

(a)-(d) (No change.)

(e) The facility shall display the licensure certificate promi-
nently at each approved [l icensed] site.

§148.41. Sanctions.

(a)-(c) (No change.)

(d) A facility practicing without a license or practicing at an
unlicensed site is subject to a civil penalty of not more than $25,000
for each violation of the Act or these rules. Each day a violation
continues or occurs is a separate violation.

(e)-(f) (No change.)

§148.61. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

(1) Abuse–Any act or failure to act which is done
knowingly, recklessly or intentionally, including incitement to act,
which caused or may have caused injury to a client. Injury may
include, but is not limited to: physical injury, mental disorientation,
or emotional harm, whether it is caused by physical action or verbal
statement. Client abuse may be perpetrated by staff or other clients
and includes:

(A) any sexual activity between facility personnel and
a client;

(B) corporal punishment;

(C) nutritional or sleep deprivation,

(D) efforts to cause fear;

(E) the use of any form of communication to threaten,
curse, shame, or degrade a client;

(F) restraint that does not conform with these rules;

(G) coercive or restrictive actions taken in response
to the patient’s request for discharge or refusal of medication or
treatment that are illegal or not justified by the patient’s condition;
and

(H) any other act or omission classified as abuse by
the Texas Family Code, §261.001.

(2) Act–Texas Health and Safety Code, Chapter 464.

[Acute withdrawal– Withdrawal symptoms that threaten
the physical safety of the client, including but not limited to: seizures,
hypertensive crisis, deliriums tremens, and severe dehydration with
metabolic imbalances.]

(3) Admission–Formal documented acceptance of a
prospective client to a treatment facility,based on specifically
defined criteria.

(4) Adolescent–An individual 13 through 17 years of age
whose disabilities of minority have not been removed by marriage or
judicial decree.

(5) Adult–An individual 18 years of age or older, or an
individual under the age of 18 whose disabilities of minority have
been removed by marriage or judicial decree.

(6) Advanced practice nurse–A registered nurse currently
licensed in Texas who is prepared for advanced practice and approved
by the Texas State Board of Nurse Examiners.

(7) Aftercare [services]–Structured services provided after
discharge from a treatment facility which are designed to strengthen
and support the client’s recovery and prevent relapse. [Services
provided by a facility to a client who has been discharged and is
no longer receiving services from any of that facility’ s treatment
programs.] Aftercare may be provided by the facility directly or
through a letter of agreement with another provider. If the program
provides two or more hours of services per week, it must be licensed
as an outpatient program.

(8) Applicant (licensure)–A person who has submitted a
complete application to the commission for licensure, relicensure, or
change in status, and paid the application fee.

(9) Approval–Written authorization.

(10) Assessment (treatment)–The process used to inter-
pret information from the psychosocial history to identify [gain suf-
ficient information to identify, among other things,] the participant’s
strengths, problems, and needs in order to develop an appropriate plan
for treatment [as they relate to the use/abuse of alcohol and/or other
drugs and the risk of contracting or transmitting infectious diseases/
sexually transmitted diseases].

(11) Case management–A systematic process to ensure
clients receive all substance abuse, physical health, mental health,
social, and other services needed to resolve identified problems and
needs. Case management activities are provided by an accountable
staff person and include:

(A) linking a client with needed services;

(B) helping a client develop skills to use basic com-
munity resources and services; and

(C) monitoring and coordinating the services received
by a client.

(12) Chemical dependency–Substance abuse and sub-
stance dependence as defined in the current edition of the Diagnostic
and Statistical Manual of Mental Disorders, published by the
American Psychiatric Association. [The abuse of, psychological or
physical dependence on, or addiction to alcohol, a toxic inhalant,
or any substance designated as a controlled substance in the Texas
Controlled Substances Act.]

(13) Chemical dependency counseling–Face-to-face inter-
actions in which a counselor helps an individual, family or group
[between clients and counselors to help clients] identify, understand,
and resolve issues and problems related to chemical dependency.

(14) Chemical dependency counselor–A qualified creden-
tialed counselor or counselor intern [working under direct supervi-
sion].
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(15) Chemical dependency education–A planned, struc-
tured presentation of information training, provided by qualified staff
(not clients), which is related to chemical dependency. It includes
but is not limited to: physiological and psychological effects, emo-
tional and social deterioration, rehabilitation and relapse, and risk of
acquiring Human Immunodeficiency Virus.

(16) Chemical dependency treatment–A planned, struc-
tured, and organized program designed to initiate and promote a per-
son’s chemical-free status or to maintain the person free of illegal
drugs. It includes, but is not limited to, the application of planned
procedures to identify and change patterns of behavior related to or
resulting from chemical dependency that are maladaptive, destructive,
or injurious to health, or to restore appropriate levels of physical, psy-
chological, or social functioning lost due to chemical dependency.

(17) Chief executive officer–The individual authorized by
the governing body to act on its behalf in the overall administration
of the facility.

(18) Child–An individual under the age of 13.

(19) Child abuse and neglect–Any act or omission that
constitutes abuse or neglect of a child by a person responsible for a
child’s care, custody, or welfare as defined in the Texas Family Code
§261.001.

(20) Client–An individual who has been admitted to a
chemical dependency treatment facility licensed by the commission
and is currently receiving services.

(21) Clinical training institution–An individual or legal
entity approved by the commission to provide a counselor training
program in which counselor interns obtain supervised work experi-
ence. [supervise a counselor intern who performs counseling, assess-
ments, or interventions.]

(22) Commission–The Texas Commission on Alcohol and
Drug Abuse.

[Commissioners– Members of the commission’s govern-
ing body.]

(23) Confidentiality laws–Federal law (42 United States
Code, §290 dd-2) and state law (Texas Health and Safety Code, Chap-
ter 611) and regulations adopted pursuant to these statutes.

(24) Consenter–The individual legally responsible for giv-
ing informed consent for a client. This may be the client, parent,
guardian, or conservator. Unless otherwise provided by law, a legally
competent adult is his or her own consenter. Consenters include adult
clients, clients 16 or 17 years of age, and clients under [13-]16 years
of age admitting themselves for chemical dependency counseling un-
der the provisions of the Texas Family Code, §32.004.

(25) Consultant–An individual who is not an employee
who provides professional advice or services to the facility for
compensation.

(26) Counselor–See chemical dependency counselor.

(27) Counselor intern (CI)–A person pursuing a course of
training in chemical dependency counseling at a regionally accredited
institution of higher education or an approved [a registered] clinical
training institution who has been designated as a counselor intern by
the institution. The activities of a counselor intern shall be performed
under the direct supervision of a qualified credentialed counselor.

[Day treatment– An outpatient program where the client
spends more than five consecutive hours at the program site.]

[Detoxification services– Chemical dependency treatment
designed to systematically reduce the amount of alcohol and other
toxic chemicals in a client’s body, manage withdrawal symptoms,
and encourage the client to seek ongoing treatment for chemical
dependency.]

(28) Direct care staff–Staff responsible for providing
treatment, care, supervision, or other client services that involve a
significant amount of face-to-face contact.

(29) Direct supervision–Oversight and direction of a
counselor intern provided by a qualified credentialed counselor
(QCC). If the intern has less than 2,000 hours of supervised
work experience, the supervisor must be on site when the intern
is providing services. If the intern has at least 2,000 hours of
documented supervised work experience, the supervisor may be
on site or immediately accessible by telephone. The qualified
credentialed counselor shall:

(A) assume responsibility for the actions of the intern
within the scope of the intern’s clinical training;

(B) be available for assistance;

(C) conduct and document a complete review of the
intern’s current written work [product] at least weekly during the
first 1000 hours, monthly during the second 1000 hours, and quarterly
during the final 2000 hours;

(D) complete and document a session to observe the
intern providing services to chemical dependency clients at least
weekly during the first 1000 hours, monthly during the second 1000
hours, and as deemed necessary during the final 2000 hours [and
document the observation]; and

(E) meet with the intern (in a group or individual
session) at least one hour each week [weekly] to provide written
and verbal feedback and direction.

(30) Discharge–Formal, documented termination from a
treatment facility. Discharge occurs when a client successfully
completes treatment goals, leaves against professional advice, or is
terminated for other reasons. [The time when a client leaves a facility
and will no longer be receiving chemical dependency treatment from
that facility.]

(31) DSM-IV–The Diagnostic and Statistical Manual of
Mental Disorders, Fourth Edition-Revised, published by the American
Psychiatric Association. Any reference to DSM-IV is understood to
mean the most recent edition of the Diagnostic and Statistical Manual
of Mental Disorders.

(32) Dually diagnosed–Diagnosed with co-occurring psy-
chiatric and substance abuse disorders.

(33) Education–See chemical dependency education.

(34) Employee–An individual hired directly by the facility
to provide services in exchange for money or other compensation,
as determined under the usual common law rules. An employee is
subject to the will and control of the employer not only as to what
shall be done but as to how it shall be done.

(35) Ensure–Take all reasonable and necessary steps to
achieve results.

[Executive director– The individual authorized by the
governing body to act on its behalf in the overall administration of
the facility.]
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(36) Experience–Direct participation in a similar job ac-
tivity supervised by a qualified individual.

(37) Exploitation–An act or process to use, either directly
or indirectly, the labor or resources of a client for monetary or
personal benefit, profit or gain of another individual or organization.

(38) Extension services–Services provided by a licensed
facility at a registered site that is not owned, leased, or operated by
the licensed facility.

(39) Family–The children, parents, brothers, sisters, other
relatives, foster parents, guardians, or significant others who perform
the roles and functions of family members in the lives of clients/
participants.

(40) FTE–Full Time Equivalent staff position requiring 40
hours per week.

(41) Facility–A legal entity with a single governing body,
a single administration, and a single staff that provides chemical
dependency treatment.

(42) Governing body–The individual or individuals
legally established to operate a facility. The governing body has
ultimate legal authority and responsibility for the facility’s finances,
services and operations.

(43) HIV–Human Immunodeficiency Virus infection.

(44) Immediate supervision–Being physically present
while a task is being performed.

(45) Individual service day–A day on which a specific
client receives services.

(46) Intake–The administrative process for gathering in-
formation about a prospective client and giving a prospective client
information about the treatment facility and the facility’s treatment
and services.

(47) Intervention and assessment service–A service that
offers assessment, counseling, evaluation, treatment intervention, or
referral services or makes treatment recommendations to an individual
with respect to chemical dependency.

(48) License–A grant of authority to a facility to provide
chemical dependency treatment in the State of Texas, which is issued
by the commission under the Act.

(49) Licensed chemical dependency counselor (LCDC)–
A counselor licensed by the Texas Commission on Alcohol and Drug
Abuse.

(50) Licensed dietitian–An individual who is currently
licensed or provisionally licensed by the Texas State Board of
Examiners of Dietitians.

(51) Licensed health professional–A physician, physician
assistant, advance practice nurse, registered nurse, or licensed
vocational nurse as defined in these rules.

(52) Licensed marriage and family therapist (LMFT)–An
individual who is currently licensed as a marriage and family therapist
by the Texas State Board of Examiners of Marriage and Family
Therapists.

(53) Licensed master social worker (LMSW)–An individ-
ual who is licensed as a master social worker by the Texas State
Board of Social Work Examiners.

(54) Licensed professional counselor (LPC)–An individ-
ual licensed as a professional counselor by the Texas State Board of
Examiners of Professional Counselors.

(55) Licensed psychological associate–A person licensed
as a psychological associate by the Texas State Board of Examiners
of Psychologists.

(56) Licensed vocational nurse (LVN)–A nurse licensed
by the Texas State Board of Vocational Nurse Examiners.

(57) Life skills training[Skills Training]–A formalized
program of training provided by qualified staff (not clients), based
upon a written curriculum [program description], to help clients
[assist the client in acquiring personal habits, attitudes, values,
and social interaction skills that will enable the client to] manage
daily responsibilities [function] effectively and[/or] become gainfully
employed. It may include [includes] instruction in communication
and social interaction, stress management, problem solving, daily
living, and decision making.

(58) Mechanical restraint–Use of a physical device to
control or restrict a person’s physical movement or actions.

(59) Medical emergency–Amedical condition with acute
symptoms of sufficient severity that a prudent layperson could
reasonably expect the absence of immediate medical attention to
result in [ Physical symptoms requiring immediate medical attention
to prevent ]death or serious [imminent] harm.

[Medication– Any drug used to treat a condition or relieve
symptoms, including prescription drugs and over-the-counter drugs.]

(60) Medication error–Medication not given according to
the written orderby the prescribing professional or as recommended
on the medication label. Includes duplicate doses, missed doses, and
doses of the wrong amount or drug.

(61) Mental health referral service–See Qualified Mental
Health Referral Service.

(62) Neglect–Actions resulting from inattention, disre-
gard, carelessness, ignoring or omission of reasonable consideration
that caused, or might have caused, physical or emotional injury to a
client. Examples of neglect include, but are not limited to:

(A) failure to provide adequate nutrition, clothing, or
health care;

(B) failure to provide a safe environment free from
abuse;

(C) failure to maintain adequate numbers of appropri-
ately trained staff;

(D) failure to establish or carry out an appropriate
individualized treatment plan; and

(E) any other act or omission classified as neglect by
the Texas Family Code, §261.001.

(63) Offer–To make available.

(64) On call–Immediately available for telephone consul-
tation.

(65) On duty–Scheduled and present at the site to perform
job duties.

(66) Orders (written, verbal, or telephone)–Direct com-
munication between a physician and licensed program staff in which
the physician directs specific treatments.
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(67) Person–An individual, firm, partnership, corporation,
association, or other business or professional entity.

(68) Personal restraint–Physical contact to control or
restrict a person’s physical movement or actions.

(69) Personnel–Members of the governing body, employ-
ees, contract providers, consultants, agents, representatives, volun-
teers, and other individuals working on behalf of the facility through
a formal or informal agreement.

(70) Physician–A physician licensed by the Texas State
Board of Medical Examiners, or a physician employed by any agency
of the United States who has a license in any other state of the United
States.

(71) Physician assistant–An individual registered as a
physician assistant by the Texas State Board of Medical Examiners.

(72) Policy–A statement of direction or guiding principle
issued by the governing body.

(73) Practicum–A 300 hour course of structured clinical
training in the 12 core functions required for chemical dependency
counselor licensure.

(74) Private practice–Unless otherwise defined by a li-
censing board, an individual’s professional counseling practice in
which the individual:

(A) provides all treatment services personally;

(B) does not report to a supervisor or utilize subordi-
nate counseling staff;

(C) is a licensed chemical dependency counselor or
exempt from licensure.

(75) Procedure–A step-by-step set of instructions.

[Process counseling– Counseling designed to help clients
identify and explore the feelings and emotions they encounter and
resolve areas of conflict that led to their problems associated with
chemical dependency. It does not include cognitively oriented or
psychoeducational groups.]

(76) Program–A specific level of chemical dependency
treatment delivered to a defined client population.

(77) Program director–The individual who manages a
chemical dependency treatment program.

(78) Provide–To perform or deliver.

(79) Psychiatric emergency–Symptoms requiring immedi-
ate psychiatric attention.

(80) Psychologist–An individual licensed as a psycholo-
gist by the Texas State Board of Examiners of Psychologists.

(81) Qualified credentialed counselor (QCC)–A licensed
chemical dependency counselor or one of the professionals listed
below:

(A) licensed professional counselor (LPC);

(B) licensed master social worker (LMSW);

(C) licensed marriage and family therapist (LMFT);

(D) licensed psychologist;

(E) licensed physician

(F) certified addictions registered nurse (CARN);

(G) licensed psychological associate; and

(H) advance practice nurse recognized by the Board of
Nurse Examiners as a clinical nurse specialist or nurse practitioner
with a specialty in psyche-mental health (APN-P/MH).

(82) Qualified mental health referral service–A service
that does not provide treatment directly but instead refers clients in
need of chemical dependency treatment to qualified providers. A
mental health referral service shall meet the statutory requirements
of Texas Health and Safety Code, §164.007.

(83) Refer–Identify appropriate services and provide in-
formation and assistance needed to access them.

(84) Registered nurse (RN)–A professional nurse licensed
by the Texas State Board of Nurse Examiners.

(85) Religious organization–A church, synagogue,
mosque, or other religious institution:

(A) the purpose of which is the propagation of reli-
gious beliefs; and

(B) that is exempt from federal income tax by being
listed as an exempt organization under the Internal Revenue Code (26
United States Code), Section 501(a).

(86) Residential site–A site owned, leased, or operated
by the facility where clients who are receiving chemical dependency
treatment stay in a structured, supervised, 24-hour living environment
[sleep overnight].

(87) Retaliate–Adverse actions taken to punish or discour-
age a person who reports a violation or cooperates with an investi-
gation, inspection, or proceeding. Such actions include but are not
limited to suspension or termination of employment, demotion, dis-
charge, transfer, discipline, restriction of privileges, harassment, and
discrimination.

[Screening– Determining whether a client meets the pro-
gram’s admission criteria, based on theperson’sreason for admission,
medical and chemical use history, and other needed information.]

(88) Seclusion–The placement of a client alone in a room
from which exit is prevented.

(89) Service day–A day during which the program pro-
vides scheduled services to any client.

(90) Sexual exploitation–A pattern, practice, or scheme of
conduct that can reasonably be construed as being for the purposes
of sexual arousal or gratification or sexual abuse of any person.
It may include sexual contact, a request for sexual contact, or a
representation that sexual contact or exploitation is consistent with
or part of treatment.

(91) Site–A single identifiable location owned, leased, or
controlled by a facility where any element of chemical dependency
treatment is offered or provided,including aftercare.

(92) Small family living environment–A single apartment
unit, house, or similar residence designed for an average size family,
with no more than four bedrooms.

(93) Solicit–To contact a person for the purpose of
inducing the person, directly or indirectly, to enter treatment or make
a referral.

(94) Special treatment procedures–Personal restraint, me-
chanical restraint, and seclusion.
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(95) Staff–Individuals employed by the facility to provide
services for the facility in exchange for money or other compensation.

[STDs– Sexually transmitted diseases.]

(96) Support services–Services designed to provide indi-
viduals with a stable living environment, such as meals, shelter, and
access to peer support groups.

(97) Treatment–See chemical dependency treatment.

(98) Treatment intervention–A meeting designed to per-
suade a chemically dependent individual to enter treatment.

(99) Treatment level–The intensity of treatment provided
by a program.

(100) Treatment protocol–Instructions for the delivery of
treatment services to groups of clients by non-licensed and licensed
staff.

(101) Unethical conduct–Conduct prohibited by the ethi-
cal standards adopted by state or national professional organizations
or by rules established by a profession’s state licensing agency.

(102) Unprofessional conduct–An act or omission that
violates commonly accepted standards of behavior for individuals or
organizations.

(103) Volunteer–An individual who provides services for
the facility without compensation. Unpaid students are volunteers.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903507
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Subchapter B. Facility Management
40 TAC §§148.71-148.74, 148.113, 148.116, 148.117,
148.119

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§148.71-148.74, 148.113, 148.116, 148.117
and 148.119 concerning Facility Management. These sections
contain information on: the governing body; chief executive
officer; policies, procedures and licensure rules; standards of
conduct; initial training; personnel files and training records;
basic staffing requirements; and clinical training institutions.

These amendments are proposed to change the term executive
director to chief executive officer; to require timely correction
of identified deficiencies; to specify the requirements for and
duties of a chief executive officer; to clarify the requirements
related to policies, procedures and licensure rules; to make it
clear that client abuse, neglect and exploitation are considered
an unprofessional and unethical act; to add to the standards of
conduct the requirement that facility personnel shall not have
a personal or business relationship with a client until at least
two years after the client’s discharge; to require facilities to
have written policies that comply with the commission’s rules
on standards of conduct; to require that initial training must

be completed within seven days of hire; to specify under what
circumstances video, manual or computer-based training are
acceptable; to specify requirements for documentation of initial
staff training; to clarify the requirements for personnel files and
training records; to clarify basic staffing requirements for various
duties; to add to the section on basic staffing requirements
the rule that former clients shall not be hired until at least two
years after discharge from active treatment; and to clarify that
counselor interns may only be used in facilities registered as
clinical training institutions.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first five
years the rules are in effect the anticipated public benefit will be
better management in facilities providing chemical dependency
treatment services. There is no additional effect on small
businesses. There is no anticipated economic cost to persons
required to comply with the proposed amendments.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules licensing chemical dependency treatment facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.71. Governing Body.

(a) The facility’s governing body is legally responsible for the
management, services, and operations of the program. The governing
body shall:

(1) (No change.)

(2) designate achief [an] executive officer [director];

(3)-(8) (No change.)

(9) ensure timely correction of identified organizational,
fiscal, and program deficiencies.

(b) (No change.)

§148.72. Chief Executive Officer [D irector].

The chief executive officer [director] is responsible for the day-to-day
operations of the facility and is accountable to the facility’s governing
body. The chief executive officer [director] shall:

(1) have documented education and/or experience
[demonstrate competence ] in financial , administrative, and per-
sonnel management, and other areas needed to manage the facility
effectively;
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(2) ensure compliance with applicable laws and rules;

(3) ensure that all staff are competent and trained; [and]

(4) establish mechanisms to ensure quality of treatment
services; and

(5) [(4)] maintain adequate financial records according to
generally accepted accounting principles. Financial records shall
include:

(A) an annual budget;

(B) records of income and expenditures; and

(C) a written fee policy.

§148.73. Policies, Procedures, and Licensure Rules.

(a) The facility shall operate according to a written program
description and policies and procedures that comply with all applica-
ble licensure rules.

(b) (No change.)

(c) The governing body shall establish policies that comply
with licensure rules, and the chief executive officer [director] shall
use the policies to develop and implement all needed procedures.

(d) The policy and procedures manual shall be current, in
compliance with current licensure standards, individualized to the
program, well organized, and easily accessible to all staff at all times.

(e) Within 10 days of a policy or procedure change, the
[The] facility shall inform staff about any changes to the policy and
procedure manual that are relevant to their job duties and [,] document
the notification[, and provide training as needed]. If training is
needed, it shall be provided and documented within 60 days.

§148.74. Standards of Conduct.

(a) (No change.)

(b) Neither the facility nor any of its personnel shall:

(1) commit an illegal, unprofessional or unethical act (in-
cluding client abuse, neglect, or exploitation);

(2)-(6) (No change.)

(c) (No change.)

(d) Facility personnel shall not enter into a personal or
business relationship with a person who receives services from the
facility until at least two years after the service recipient’s discharge.

(e) [(d)] The facility shall have written policies on staff
conduct and reporting procedures that comply with this section.

§148.113. Initial Training.

(a) Each employee shall complete initial training during the
first seven calendar days of employment [before working without
immediate supervision.]

(b)-(c) (No change.)

(d) Video, manual, or computer-based training is acceptable
if the supervisor discusses the material with the employee in a face-
to-face session to highlight key issues and answer questions.

(e) Documentation of the initial training shall be signed by
the supervisor and the employee and maintained in the employee’s
personnel file.

§148.116. Personnel Files and Training Records.

(a) (No change.)

(b) The facility shall maintain current personnel documenta-
tion on each employee .Training records and supervision records
may be stored separately from the main personnel file, but shall be
easily accessible upon request. Required documentation [that] in-
cludes, if [as] applicable:

(1) job description;

(2) application or resume;

(3) documentation that the facility has direct verification
from the credentialing authority (by telephone or letter) that required
credentials are current at the time of employment and maintained
throughout employment [verification of current credentials];

(4) documentation of appropriate screening and required
background checks;

(5) signed documentation of required training (initial and
annual);

(6) documentation of other training the employee has
completed [written supervisory approval to provide treatment services
independently];

(7) records of direct supervision for all counselor [trainees
and] interns;

(8) annual performance evaluations; and

(9) records of any disciplinary actions.

(c) Documentation of training for individual staff members
[for in-service training] shall include:

(1) date;

(2) number of hours;

(3) topic [content];

(4) instructor’s name [and qualifications]; and

(5) signature of the instructor (or equivalent verification)
[; and]

[(6) signature of the person completing the training].

(d) The facility shall maintain documentation of all in-service
training.

(1) For each topic, the file shall include an outline of the
contents and the name, credentials, and relevant qualifications of the
person providing the training.

(2) For each group training session, the facility shall
maintain on file a dated participant sign-in sheet.

(3) When in-service training is delivered to only one
or two individuals at a time, the individual’s dated certificate of
completion may substitute for the participant sign-in sheet.

(e) [(d)] Personnel files shall be kept for at least two years
after the individual stops working at the facility. Documentation
of training required in §148.118 of this title (relating to Training
Requirements Relating to Abuse, Neglect, and Unprofessional or
Unethical Conduct) must be kept for at least five years.

§148.117. Basic Staffing Requirements.

(a)-(b) (No change.)

(c) Chemical dependency education shall be taught by chem-
ical dependency counselors or people who have the specialized ed-
ucation, expertise, and/or experience needed to teach the material,
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including knowledge of chemical dependency and its relationship to
the topic.

(d) (No change.)

(e) All chemical dependency counselor [trainees and] interns
shall work under the direct supervision of a qualified credential
counselor as required in Chapter 150 of this title (relating to
Counselor Licensure).

(1) The QCC may not supervise more than five trainees.

(2) The facility shall adjust the supervisor’s direct treat-
ment responsibilities to allow adequate time for supervision.

(f) Counselors shall not provide [providing] group or individ-
ual counseling focused on trauma, abuse, or sexual issues unless they
are licensed and [shall] have specialized education/training and su-
pervised experience in the subject. Required training must be [which
is] defined in writing by the program and documented in the individ-
ual’s personnel file.

(g) New employees who have not completed crisis interven-
tion and/or CPR training shall not be on site alone. One or more
direct care staff trained in non-violent crisis intervention shall be on
duty and on site at all times that the program is in operation. In
residential programs, one or more direct care staff certified in CPR
must also be on duty and on site at all times that the program is in
operation.

(h) Direct care staff [Staff] included in staff-to-client ratios
shall not have job duties that prevent ongoing and consistent [interfere
with effective] client supervision.

(i) The facility shall not allow its clients to serve as staff.
Former clientsshall not be hired until at least two yearsafter discharge
from active treatment.

(j) The facility shall ensure that personnel do not endanger
the health, safety or well-being of clients and do not use mood-
altering substances which interfere with their job performance.

§148.119. Clinical Training Institutions.

A facility shall not use[compensate] a counselor intern for performing
counseling, assessments, or treatment interventions unless the facil-
ity is registered with the commission as a clinical training institution
as required in §150.72 of this title (relating to Clinical Training In-
stitutions).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903508
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §148.112

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §148.112 concerning Facility Management.
This section contains information on hiring practices.

These amendments are proposed to direct that the facility must
obtain the results of a statewide criminal background check
done on all staff who have access to adolescents or children.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first five
years the rules are in effect the anticipated public benefit will be
better protection of adolescents and children who are served by
chemical dependency programs. There is no additional effect
on small businesses. The anticipated economic cost to persons
required to comply with the proposed amendments is $15 per
staff person for those programs that serve adolescents and
children.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules licensing chemical dependency treatment facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.112. Hiring Practices.
(a)-(e) (No change.)

(f) The facility shall obtain the results of a statewide criminal
background check from the Department of Public Safety on all staff
with access to adolescents or children.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903509
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §148.114

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §148.114 concerning Facility Management.
This section contains information on special training require-
ments.

This amendment is proposed to allow a facility to accept docu-
mented training from another organization during the year prior
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to employment if it meets commission requirements; to require
a minimum number of hours of face-to-face training in issues re-
lated to abuse, neglect, exploitation, illegal, unprofessional and
unethical conduct for all staff who have any client contact; to set
standards for required, face-to-face training related to tubercu-
losis, HIV, Hepatitis C and other sexually transmitted diseases
for all direct care staff; to require that direct care employees
have their current certification in CPR within 90 days of hire
and to specify that staff in programs that serve women with
their dependent children must have certification in both adult
and child/infant CPR; to specify the requirements for nonviolent
crisis intervention training, training in special treatment proce-
dures, training for staff who conduct intakes or assess appli-
cants for admission, detoxification training, training of staff who
supervise self-administration of medication, and staff training
requirements in adolescent programs; and to state the condi-
tions under which video, manual or computer-based training are
acceptable

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first five
years the rules are in effect the anticipated public benefit will be
better management in facilities providing chemical dependency
treatment services. There is no additional effect on small
businesses. The anticipated economic cost to persons required
to comply with the proposed new rules will depend upon the type
of program and the current training practices. The proposed
amendments could result in a slight increase or decrease in
training costs.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules licensing chemical dependency treatment facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.114. Special Training Requirements.

(a) (No change.)

(b) Thefacility may accept documented training from another
organization completed during the year prior to employment if it
meets commission requirements. [Staff shall have all required
training before performing job duties independently. Training must
be completed within 90 days from the date of hire. Unless otherwise
specified, training in the following topics is required only once.]

(c) The facility shall [annually] provide face-to-face [staff
who have any client contact with at least eight hours of approved]

training in issues relating to abuse, neglect, exploitation, illegal,
unprofessional, and unethical conduct to all staff who have any client
contact.

(1) This training shall comply with the interagency mem-
orandum of understanding on abuse training (see §148.118 of this
title (relating to Training Requirements Relating to Abuse, Neglect,
and Unprofessional or Unethical Conduct)).

(2) Crisis intervention training and other training related
to improving client care may be included in the required hours.

(3) Full time staff in residential programs must receive at
least eight hours every year, and full time staff in outpatient programs
must receive at least two hours every year. Hours of training for part
time staff may be determined by the facility based on the number of
hours worked and the amount of direct client contact.

(d) All direct care staff shall complete two hours of face-
to-face [HIV] training related to tuberculosis, HIV, Hepatitis C,
and other sexually transmitted diseases during the first 90 days
of employment [based on the commission’ s AIDS/HIV Model
Workplace Guidelines].

(1) The training must be based on the Texas Commission
on Alcohol and Drug Abuse Workplace and Education Guidelines for
HIV and Other Communicable Diseases.

(2) Staff shall receive an update with current information
every two years.

[(e) All employees shall receive information on tuberculosis
and STDs that includes:]

[(1) high-risk populations,]

[(2) symptoms;]

[(3) containment;]

[(4) standard testing and treatment procedures; ]

[(5) available resources; and]

[(6) appropriate referral.]

(e) [(f)] All direct care employees in residential programs
shall have current certification in CPR within 90 days of hire.

(1) Personnel in licensed medical facilities are exempt if
emergency resuscitation equipment and trained response teams are
available 24 hours a day.

(2) Licensed medical physicians, registered nurses, li-
censed vocational nurses, physician assistants, and advanced practice
nurses are also exempt.

(3) Staff working in programs that serve women with their
dependent children must have certification in adult and child/infant
CPR.

(f) [(g)] All direct care employees shall have at least four
hours of face-to-face training [and competency] in nonviolent crisis
intervention during the first 90 days of employment, with two
additional hours every subsequent year.

(1) The instructor shall have successfully completed a
course for crisis intervention instructors or have equivalent training
and experience.

(2) The training shall teach employees how to use verbal
and other non-physical methods for prevention, early intervention,
and crisis management.
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(g) [(h)] All direct care employees working in programs
that use special treatment procedures shall have face-to-face training
and competency in the safe methods of the specific procedures used
within 90 days of hire. This includes all direct care staff working
in adolescent programs, detoxification programs, or programs that
accept emergency detentions. The training must last approximately
four hours and must include hands-on practice under the supervision
of a qualified instructor. It is required one time only.

[(i) Supervisors shall observe and document that counselors
demonstrate competency in the facility’ s treatment modalities before
working without immediate supervision.]

(h) [(j)] Each employee who conducts intakes or assesses
applicants for admission [screenings] shall complete eight hours
of training in the program’s intake and admission determination
[screening] procedures annually. [An employee shall not conduct
screening or intake unless training is complete and current.]

(1) Thefirst eight hoursmust becompleted during thefirst
90 days of employment, and an employee shall not conduct intakes
or assess applicants for admission unless training is complete and
current.

(2) The training shall cover the DSM-IV diagnostic crite-
ria for substance abuse disorders, and shall also include information
to help staff recognize possible unmet mental health needs and pro-
vide appropriate referrals for further mental health assessment and
follow-up.

(i) [(k)] All direct care employees working in detoxification
programs shall complete detoxification training during the first 90
days of employment. The training is required one time only and
[which] shall:

(1) be provided by a physician, physician assistant, ad-
vanced practice nurse, or registered nurse with at least one year of
documented experience in detoxification;

(2) include:

(A) signs of withdrawal;

(B) pregnancy-related complications (if the program
admits females of child-bearing age);

(C) observation and monitoring procedures;

(D) appropriate intervention; [and]

(E) complications requiring transfer ;and

(F) frequently-used medications, including purpose
and precautions.

(j) [(l)] All programs that admit females of child-bearing age
shall have at least one staff person with documented knowledge of
pregnant substance-abusing females and their care. When a pregnant
female is admitted, all members of the treatment team shall receive
information needed to provide appropriate care.

(k) [(m)] All employees responsible for supervising clients
in self-administration of medication who are not credentialed to ad-
minister medication shall complete at least two hours of documented
training from a physician, pharmacist, physician assistant, or regis-
tered nurse before performing this task. The training is required one
time and must be completed during the first 90 days of employment.
It shall include:

(1) prescription labels;

(2) medical abbreviations;

(3) routes of administration;

(4) use of drug reference materials;

(5) storage, maintenance, handling, and destruction of
medication;

(6) documentation requirements; and

(7) procedures for medication errors, adverse reactions,
and side effects.

(l) All supervisory and direct care staff working in adolescent
programs shall receive at least eight hours of specialized education or
training in adolescent health and development each year. The training
shall include:

(1) psychosocial stages of adolescent development;

(2) physical growth and development;

(3) adolescent culture;

(4) communicable diseases;

(5) mental health;

(6) substance abuse and dependency in adolescents; and

(7) family systems.

(m) Unless otherwise specified, video, manual, or computer-
based training is acceptable if the supervisor discusses the material
with the employee in a face-to-face session to highlight key issues
and answer questions.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903510
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Subchapter C. Client Management
40 TAC §§148.141, 148.143, 148.161-148.164, 148.171-
148.173, 148.181, 148.183, 148.185

The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§148.141, 148.143, 148.161-148.163,
148.171-148.173, 148.181, 148.183, 148.185 and proposes
new §148.164 concerning Client Management. These sections
contain information on: required postings; voluntary clients–
additional rights; client abuse, neglect, and exploitation; behav-
ior management; client labor; searches; client record security;
general documentation requirements; release of confidential in-
formation; significant incident reports; special treatment proce-
dures; and adolescents absent without permission.

These amendments and new section are proposed to clarify
that it is the commission’s current poster on reporting com-
plaints and violations that must be posted; to specify that re-
quired postings must be at each approved site; to clarify the
process regarding requests for discharge from voluntary clients
under 16 years of age; to replace the term executive director
with chief executive officer; to fully describe the process for re-
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porting allegations of client abuse, neglect or exploitation; to
specify that the client government process cannot substitute for
the client grievance procedure; to mandate that written informa-
tion about required housekeeping activities and responsibilities
be given to the client at the time of admission; to specify that
two years must elapse between discharge of a former client and
(1) the employment of the former client by the facility, (2) any
business relationship between the former client and a facility
staff member, and/or (3) the giving of personal gifts to the for-
mer client by a staff member; to require a policy on searches
and to set parameters for the search process in facilities that
choose to allow searches; to add requirements regarding client
and applicant record security including location of records, pro-
tection of applicant information, and a record of destroyed client
records; to clarify the requirement for signatures on documenta-
tion; to include applicant information and specific legal citations
in the section on release of confidential information; to clarify
the requirements regarding significant incident reports; to re-
quire all adolescent programs, detoxification programs and pro-
grams that accept emergency detentions to authorize the use
of personal restraint; to reduce the maximum amount of time
personal restraint may be used on a client; and to clarify what
programs must have written procedures used when an adoles-
cent leaves the program without permission.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit
will be better protection of clients in facilities providing chemical
dependency treatment services. There is no additional effect
on small businesses. There is no anticipated economic cost
to persons required to comply with the proposed amendments
and new section.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the pro-
posal is published in the Texas Register. In addition, there will
be a hearing to receive public comments on these proposed
rules at 4:30 p.m., Monday July 12, 1999, at the Austin Con-
vention Center, 5000 East Cesar Chavez, Austin, Texas. If you
have questions about the hearing, you may contact Albert Ruiz,
Community Network Coordinator, Texas Commission on Alco-
hol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email al-
bert_ruiz@tcada.state.tx.us.

These amendments and new section are proposed under the
Texas Health and Safety Code, Chapter 464, which provides
the Texas Commission on Alcohol and Drug Abuse with the au-
thority to adopt rules licensing chemical dependency treatment
facilities.

The code affected by the proposed amendments and new
section is the Texas Health and Safety Code, Chapter 464.

§148.141. Required Postings.

(a) The facility shall post a legible copy of the following
documents in a prominent public location that is readily available to
clients, visitors, and employees:

(1) (No change.)

(2) the commission’s current poster on reporting com-
plaints and violations; and

(3) (No change.)

(b) The Bill of Rights and the commission’s poster shall be
displayed in English and in a second language at each approved
[l icensed] site.

§148.143. Voluntary Clients-Additional Rights.

In addition to the rights described in §148.142 of this title (relating
to Client Bill of Rights), voluntary clients in residential programs
shall be advised as to the following rights with regard to requests for
discharge:

(1) You have the right to leave the treatment facility within
four hours after you tell a staff person you want to leave. If you want
to leave, you need to say so in writing or tell a staff person. If you
tell a staff person you want to leave, the staff person must write it
down for you to ensure that it is documented. There are only three
reasons why you would not be allowed to leave:

(A)-(B) (No change.)

(C) Third, if you are under 16 years old, and the person
who admitted you (your parents, guardian, or conservator) doesn’t
want you to leave, you may not be able to leave. If you request
release, staff must explain to you whether or not you can sign yourself
out and why. The facility must notify the person who does have the
authority to sign you out and tell that person that you want to leave.
That person must talk with the program director [to your doctor],
and the program director [your doctor] must document the date, time
and outcome of the conversation in your client [medical] record.If the
person who admitted you to the facility does not want you to leave
the facility and says so in writing, you must remain in treatment.

(2)-(3) (No change.)

§148.161. Client Abuse, Neglect, and Exploitation.

(a) (No change.)

(b) Any person who receives an allegation or has reason
to suspect that a client has been, is, or will be abused, neglected,
or exploited shall immediately inform the chief executive officer
[director] or designee. If the allegation involves the chief executive
officer, it shall be reported directly to the facility’s governing body
or the commission’ s investigations department.

(c) If the allegation involves sexual exploitation, the chief
executive officer [director] shall also comply with reporting require-
ments listed in the Civil Practice and Remedies Code, §81.006.

(d) The chief executive officer [director] shall take immediate
action to prevent or stop the abuse, neglect, or exploitation and
provide appropriate care and treatment.

(e) The chief executive officer [director] or designee shall
make a verbal report to the commission’s investigations department
[commission] immediately but no later than [within] 24 hours. This
is in addition to the reports specified in the Texas Human Resources
Code, §48.082 and the Texas Family Code, §261.001.

(f) The person who reported the incident shall submit a
written incident report to the chief executive officer [director] within
24 hours.

(g) The chief executive officer [director] shall send a written
report to the commission’s investigations department [commission]
within two working days after receiving notification of the incident.
This report shall include:
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(1) the name of the client and the person the allegations
are against;

(2) the information required in the incident report or a
copy of the incident report;

(3) other individuals, organizations, and law enforcement
notified.

(h) The chief executive officer [director] or designee shall
also notify the legal consenter. If the client is the legal consenter,
family members and significant others may be notified only if the
client gives written consent.

(i) The facility shall investigate the complaint and take
appropriate action unless otherwise directed by the commission’s
investigations department [commission].

(j) The governing body [authority] or its designee shall take
action needed to prevent any confirmed incident from recurring.

(k) (No change.)

§148.162. Behavior Management.

Facility staff shall use appropriate behavior management to enforce
program rules and protect the health, safety, welfare, and rights of all
clients.

(1)-(7) (No change.)

(8) The program may have a system of client government
if staff monitor the clients’ governing group and approve its decisions.
The client government process cannot be used in place of the client
grievance procedure.

§148.163. Client Labor.

(a) Clients can be required to maintain their own living
quarters and client activity areas if they are physically able to do so.
These housekeeping activities and individual/group responsibilities
shall be clearly defined in writing and presented to the client at the
time of admission.

(b) The facility shall not hire clients to fill staff positions.
Former clients are not eligible for employment at the facility until at
least two years after documented discharge from active treatment.

(c)-(d) (No change.)

(e) Staff members shall not enter into a business relationship
with any client or give personal gifts to clients until at least two years
after documented discharge.

§148.164. Searches.

(a) The facility shall adopt a policy on searches. If searches
are allowed, the facility shall adopt a search procedure that ensures
the protection of client rights.

(b) Searches may only be conducted to protect the health,
safety, and welfare of clients, including detection of drugs and
weapons.

(c) Searches must be conducted in a professional manner that
maintainsrespect and dignity for the client. All searchesmust comply
with the following standards.

(1) Staff members performing a body search must be the
same gender as the client.

(2) The client must be allowed to remain fully clothed
during a body search. The client may be required to remove jackets,
coats, and extra garments. Staff may use their hands to pat down the
client’s body to feel for ill icit items.

(3) The client must be present when a search is conducted
of belongings such as back packs, purses, and luggage.

(4) When searching bedrooms, all clothes, furniture, and
personal items must be returned to their original state.

(5) All searches must be witnessed by a second staff
person or another individual who is not directly involved in the search.

(6) All searches must be documented in the client record,
including the circumstances prompting the search, the result of the
search, and the signature of the individuals conducting and witnessing
the search.

(d) Strip searches are not allowed. If the provider believes
a strip search is necessary, the provider must contact local law
enforcement and request that the client be transferred to the criminal
justice system. The circumstances and justification for the request
and transfer must be documented in the client record.

§148.171. Client Record Security.

(a) The facility shall implement a written policy and proce-
dures to protect all client records and other client-identifying infor-
mation from loss, tampering, and unauthorized access or disclosure.

(1) All active client records must be stored at the facility,
and inactive records in off-site storage must be fully protected.

(2) Information that identifies applicants must be pro-
tected to the same degree as information that identifies clients.

(b)-(d) (No change.)

(e) The program shall have an effective tracking system, and
an assigned staff person shall ensure that each record is returned to
the locked file at the end of each day or shift.

(f)-(g) (No change.)

(h) If client records are microfilmed, scanned, or destroyed,
the facility shall take steps to protect confidentiality. The facility shall
maintain a record of all client records destroyed on or after September
1, 1999, including the client’s name, record number, birthdate, and
dates of admission and discharge.

§148.172. General Documentation Requirements.

The facility shall keep complete, current documentation.

(1) (No change.)

(2) All documents and entries shall have full original
signature, credentials, and date[besigned and dated]. If the document
relates to past activity, the date of the activity shall also be recorded.
Signature stamps are not acceptable.

(3)-(4) (No change.)

(5) The facility shall create a record for each client at the
time of admission. All documents related to active clients shall be
filed and readily available on site.

(6)-(7) (No change.)

§148.173. Release of Confidential Information.

(a) The facility shall implement written procedures for pro-
tecting and releasing client and applicant information that conform
to federal and state confidentiality laws and regulations, including 42
CFR Part 2 (the federal regulations on the Confidentiality of Alcohol
and Drug Abuse Patient Records).

(b)-(e) (No change.)

§148.181. Significant Incident Reports.
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(a) Staff shall complete an incident report for all significant
client incidents, including:

(1)-(9) (No change.)

(10) fire or significant disruption of program operation
(including disruption due to insufficient staffing);

(11) death of an active outpatient or residential client (on
or off the program site); and

(12) clients absent without permission from a residential
[or day treatment] program.

(b)-(e) (No change.)

(f) The chief executive officer [director] shall report these
incidents to the commission’s investigations department [commission
in writing] within 72 hours of discovery:

(1) fires and natural disasters;

(2) substantial disruption of program operation;

(3) death of an active client (on or off the program site);
and

(4) violations of laws, rules, and professional and ethical
codes of conduct.

(g) The chief executive officer [director] shall report all
incidents of alleged client abuse, neglect, and exploitation to the
commission’s investigations department [commission] as described
in §148.161 of this title (relating to Client Abuse, Neglect, and
Exploitation).

(h) (No change.)

(i) Once a year, the chief executive officer [director] or
designee shall review all incident reports to:

(1) identify patterns;

(2) evaluate the effectiveness of staff response; and

(3) take any corrective or preventive action needed.

(j) (No change.)

§148.183. Special Treatment Procedures.

Staff shall use special treatment procedures appropriately to protect
the health, safety, and rights of clients and other individuals.

(1) The governing body shall adopt a policy to either au-
thorize or prohibit the use of personal restraint, mechanical restraint,
and seclusion. All adolescent programs, detoxification programs, and
programs accepting emergency detentions shall authorize use of per-
sonal restraint.

(2)-(11) (No change.)

(12) The chief executive officer [director] or designee
shall:

(A) review all incident reports involving special treat-
ment procedures;

(B) investigate unusual or possibly unjustified use of
the procedures; and

(C) take appropriate action to address any identified
problems.

(13) Facilities using personal restraint shall comply with
the following.

(A) Staff shall not personally restrain a client for
longer than twenty minutes [one hour]. At the end of twenty minutes
[one hour], staff shall implement the facility’s psychiatric emergency
procedures.

(B) (No change.)

(14)-(16) (No change.)

§148.185. Adolescents Absent Without Permission.
The facility shall have written procedures that staff use when an
adolescent leaves a [residential or day treatment] program without
permission. The procedure shall include:

(1) time frames that determine when a client is absent
without permission;

(2) time frames and persons responsible for notifying the
legal consenter(s);

(3) actions to be taken by staff; and

(4) incident report documentation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903511
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Subchapter D. Program Services
40 TAC §§148.201-148.203, 148.211, 148.231-148.233,
148.236-148.238, 148.252, 148.261-148.268

The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§148.201, 148.202, 148.211, 148.231-
148.233, 148.236, 148.252, 148.261-148.268 and proposes
new §§148.203, 148.237, and 148.238 concerning Program
Services. These sections contain information on: general in-
formation; services required in all programs; client transporta-
tion; Level I treatment (outpatient or residential detoxification);
adolescents; parents and their dependent children; structured
therapeutic children’s services; extension services; small fam-
ily living environments; court commitment services; meals in
residential programs; general provisions for medication; medi-
cation storage; medication inventory; disposing of medication;
staff qualifications and training; authorizations for medication;
administration of medication; and self-administration of medica-
tion.

These amendments and new sections are proposed to add and/
or update appropriate references; to ensure that residential pro-
grams have procedures that provide for clients to continue pre-
scribed medication after admission; to require that chemical de-
pendency education is based on a course curriculum and that
all sessions include opportunities for client participation and dis-
cussion; to require programs to provide education about specific
communicable diseases; to require case management for other
services needed by clients; to mandate that facilities have a writ-
ten policy regarding the use of facility vehicles and/or staff to
transport clients and to set parameters for facilities that choose
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to use their resources to provide transportation for clients; to
clarify and/or add requirements for Level I treatment programs
including hourly checks while clients are sleeping, some addi-
tional experience and/or training requirements for certain staff,
and at least one counseling session to encourage clients to seek
appropriate treatment after detoxification; to strengthen the re-
quirements for adolescent treatment programs including family
involvement and prohibition of tobacco use by adolescents, staff
and other adults; to clarify the requirements for programs for
parents and their dependent children and for structured thera-
peutic children’s services provided in connection with their par-
ents’ treatment; to specify that extension sites must be regis-
tered and approved prior to service provision at the site; to add
requirements for small family living environments to this sub-
chapter and to clarify that small family living environments are
only for outpatient clients who need temporary living arrange-
ments in order to access services; to consolidate the rules on
court commitment services in one place; to specify that resi-
dential programs are responsible for the meals of clients who
are scheduled to be away from the facility at meal time; and to
clarify the requirements regarding medication policies and pro-
cedures including inventory, disposal, storage, administration
and self-administration as well as training for staff who admin-
ister medication.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be improved programs and services for all clients from facilities
providing chemical dependency treatment services. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments and new sections.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the pro-
posal is published in the Texas Register. In addition, there will
be a hearing to receive public comments on these proposed
rules at 4:30 p.m., Monday July 12, 1999, at the Austin Con-
vention Center, 5000 East Cesar Chavez, Austin, Texas. If you
have questions about the hearing, you may contact Albert Ruiz,
Community Network Coordinator, Texas Commission on Alco-
hol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email al-
bert_ruiz@tcada.state.tx.us.

These amendments and new sections are proposed under the
Texas Health and Safety Code, Chapter 464, which provides
the Texas Commission on Alcohol and Drug Abuse with the au-
thority to adopt rules licensing chemical dependency treatment
facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.201. General Information.

(a) Every program shall comply with the rules in §148.202 of
this title (relating to Services Required in All Programs) and §148.203
of this title (relating to Client Transportation).

(b)-(c) (No change.)

§148.202. Services Required In All Programs.

(a) All services shall be delivered according to the [a] written
program description referenced in §148.73 of this title (relating
to Policies, Procedures, and Licensure Rules). The program shall
maintain plan [which includes] a service schedule listing services
provided and timeframes in which they are provided.

(b)-(c) (No change.)

(d) Every residential program shall adopt medication proce-
dures so that clients can continue taking prescribed medication after
admission. [Every residential client shall have a medical history and
physical examination that is signed by a physician, physician assis-
tant, or advanced nurse practitioner.]

(e) Chemical dependency education shall follow a course
curriculum [outline] that identifies lecture topics and major points
to be discussed. All educational sessions shall include opportunities
for client participation and discussion.

(f) (No change.)

(g) The program shall provide [HIV] education about tuber-
culosis, HIV, Hepatitis C, and other sexually transmitted diseases
based on theTexas Commission on Alcohol and Drug Abuse Work-
place and Education Guidelines for HIV and Other Communicable
Diseases [Model Workplace Guidelines developed by the Texas De-
partment of Health].

(h)-(i) (No change.)

(j) The program shall provide case management for clients
with regard [refer clients] to physical health, mental health, and
ancillary services necessary to meet treatment goals and conduct
follow-up. Residential programs shall ensure clients have access to
appropriate physical [health care] and mental health services.

(k) Programs that admit females of child-bearing age shall
ensure that at least one staff person has training and/or experience in
providing specialized care for substance-abusing pregnant females.
In addition, the program shall:

(1) (No change.)

(2) implement the procedures whenever a pregnant female
is admitted; [and]

(3) refer pregnant clients who are not receiving prenatal
care to an appropriate health care provider and monitor follow-
through;and

(4) provide gender specific services.

(l) (No change.)

§148.203. Client Transportation.

(a) The facility shall have a written policy on the use of
facility vehicles and/or staff to transport clients.

(b) If the facility allows the use of facility vehicles and/
or staff to transport clients, it must adopt transportation procedures
which include the following elements:

(1) Any vehicle used to transport a client must have
appropriate insurance coverage for business use with a current safety
inspection sticker and license.

(2) All vehicles used to transport clients must be main-
tained in safe driving condition.

(3) Drivers must be at least 21 years of age and have a
valid driver’s license.
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(4) An individual with more than two moving violations
during the previous five years shall not be allowed to transport clients.

(5) Drivers and passengersmust wear seatbelts at all times
the vehicle is in operation.

(6) A vehicle shall not be used to transport more passen-
gers than designated by the manufacturer.

(7) Drivers shall not use cellular phones while driving.

(8) Use of tobacco products shall not be allowed in the
vehicle.

(9) Every vehicle used for client transportation shall have
a fully stocked first aid kit and A:B:C fire extinguisher that are easily
accessible.

§148.211. Level I Treatment (Outpatient or Residential Detoxifica-
tion).

(a) Every client shall have a medical history and physical as
required in §148.291 of this title (relating to Detoxification History
and Assessment).

[(1) Residential clients shall have the medical history
and physical completed and filed within 24 hours of admission.
If the facility cannot meet this deadline because of exceptional
circumstances, the circumstances shall be documented in the client
record. Until a client’s medical history and physical is complete, staff
shall observe the client closely and monitor vital signs.]

[(2) Outpatient clients shall have the medical history and
physical completed and available for review by program staff before
admission.]

(b) The program shall provide continuous supervision for
clients.

(1) In residential programs, direct care staff shall be
awake and on duty where the clients are located [on site] 24 hours a
day.

(A) During day and evening hours, at least two awake
staff shall be on duty for the first 12 clients, with one more person
on duty for each additional one to 16 clients.

(B) At night, at least one awake staff member shall be
on duty for the first 12 clients, with one more person on duty for each
additional one to 16 clients. Night staff shall conduct and document
hourly checks while clients are sleeping.

(2) In outpatient programs, direct care staff shall be awake
and on site whenever a client is on site. Clients shall have access
to an on-call health care professional with detoxification experience
[staff] 24 hours a day.

(c) If the program accepts clients with acute withdrawal
symptoms or a history of acute withdrawal symptoms, the program
shall have:

(1) a licensed vocational nurse or registered nurse with
detoxification experience on duty during all hours of operation; and

(2) a physician on call 24 hours a day.

(d) Level of observation shall be based on medical recom-
mendations and program design.

(e) A physician shall approve all medical policies, proce-
dures, guidelines, tools, and forms, which shall include:

(1) screening instruments (including a medical risk assess-
ment) and procedures;

(2) the form used for the admission and medical history
and physical;

(3) [(2)] treatment protocol or standing orders for each
major drug category [chemical the program is prepared to detoxify];
and

(4) [(3)] emergency procedures.

(f) The clinical supervisor shall be a physician, physician
assistant, advanced practice nurse, or registered nurse.

(g) The program shall:

(1) ensure continuous access to emergency medical care;

(2) provide clients access to mental health evaluation and
linkage with mental health services when indicated; and

(3) conduct at least one counseling session [use written
procedures] to encourage clients to seek appropriate treatment after
detoxification.

(h) Direct care staff shall complete training in detoxification
and special treatment procedures as described in §148.114 of this title
(relating to Special Training Requirements).

(i) Staff shall help each client develop an individualized post-
detoxification plan that includes appropriate referrals.

§148.231. Adolescents.

(a) (No change.)

(b) Residential facilities shall have separate sleeping areas,
bedrooms, [bedroom areas] and bathrooms for adults and adolescents
and for males and females. The facility shall have adequate barriers
to divide the populations.

(c)-(d) (No change.)

(e) The program shall involve the adolescent’ s family or an
alternate support system in the treatment process or document why
this is not happening. [Providers shall observe legal or other statutory
lawswhich definetheadult population to beserved when it isdifferent
from the commission’s definition.]

(f)-(h) (No change.)

(i) The facility shall ensure that staff who plan, supervise, or
provide chemical dependency education or counseling to adolescents
have specialized education or training as required in §148.114 of this
title (relating to Special Training Requirements) [in the emotional,
mental health, and chemical dependency problems of adolescents and
appropriate treatment for them].

[(1) Individuals who plan or supervise such services shall
be qualified credentialed counselors.]

[(2) Direct care employees shall have training in hu-
man adolescent development, family systems, adolescent psycho-
pathology and mental health, chemical dependency and addiction in
adolescents, and adolescent socialization issues.]

(j)-(m) (No change.)

(n) The treatment plan shall address adolescent needs and
issues and family relationships.

(o) The program shall prohibit adolescent clients from using
tobacco products on the program site or during structured program
activities. [The program shall involve the adolescent’s family or an
alternate support system in the treatment process or document why
this is not happening.]
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(p) (No change.)

(q) Staff and other adults shall not use tobacco products in
the presence of adolescent clients.

[(r) The program shall prohibit adolescent clients from using
tobacco products on the program site or during structured program
activities.]

§148.232. Parents and Their Dependent Children.

(a) (No change.)

(b) Education, counseling, and rehabilitation services shall
address:

(1) (No change.)

(2) parenting education, skills development and support;
[and]

(3) health and nutrition,including health care of children;
and

(4) child development.

(c) The program shall have a procedure to regularly assess
parent-child interactions. Any identified needs shall be documented
and addressed in treatment.

(1) The assessment shall include documented examples of
incidents and behaviors.

(2) Identified issues and problems will be addressed in
individual counseling or parenting sessions.

(d) (No change.)

(e) The program shall provide or arrange for childcare with a
qualified provider while the parent participates in treatment activities.
Before supervising children independently, the provider shall have
infant/child CPR certification and at least eight hours of training in
the following areas:

(1) chemical dependency and its impact on the family;

(2) child development and age-appropriate activities;

(3) child health and safety;

(4) standard [universal] precautions;

(5) appropriate child supervision techniques; and

(6) signs of child abuse.

(f)-(h) (No change.)

(i) If the program provides childcare on site, it must provide a
safe and sanitary environment appropriate for children. The physical
plant shall meet the requirements listed in §148.372 of this title
(relating to Physical Plant Requirements for Children).

[(1) Heating equipment shall be cool enough to touch
safely.]

[(2) Heavy furniture and equipment shall be securely
installed to prevent tipping or collapsing.]

[(3) Electrical outlets accessible to children shall have
child-proof covers or safety devices.]

[(4) Air conditioners, fans, and heating units shall be
mounted out of children’ s reach or have safety guards.]

[(5) Grounds shall be kept free of standing water and
sharp objects.]

[(6) Tap water shall be no hotter than 110 degrees
Fahrenheit.]

[(7) Items potentially dangerous for children shall be
stored safely.]

[(8) Areas that are more than two feet above ground level
(such as stairs, porches, and platforms) shall have railings low enough
for children to reach.]

[(9) Tanks, ditches, sewer pipes, dangerous machinery,
and other hazards shall be fenced.]

[(10) Outdoor play areas shall be enclosed by a fence at
least four feet high if:]

[(A) the play area is located close to a road, pool, deep
ditch, or other hazard; or]

[(B) there are more than six children in the group.]

[(11) Outdoor play equipment shall be in a safe location
and securely anchored (unless portable by design).]

[(12) Buildings, furniture, and equipment shall not have
openings or angles that could trap or injure a child’ s head.]

[(13) Swing seats shall be durable, lightweight, and
relatively pliable.]

§148.233. Structured Therapeutic Children’s Services.

(a) General requirements for programsthat provide structured
services for dependent children as part of the parent’s treatment.

(1) The program shall ensure that children are directly
supervised by parents or qualified childcare providers at all times.
The program is always responsible for providing oversight and
guidance to ensure children receive appropriate care when they are
supervised by clients.

(2) The program shall have a written policy and a current
schedule showing who is responsible for the children at all times.

(3) The program shall provide a variety of age-appropriate
equipment, toys, and learning materials.

(4) Standards protecting the health, safety, and welfare of
clients apply to their children.

(5) Behavior management shall be fair, reasonable, con-
sistent, and related to the child’s behavior. Physical discipline is
prohibited.

(b) Staffing.

(1) Every program that provides structured therapeutic
children’s services shall have a supervisor or consultant with at least:

(A) (No change.)

(B) one year of documented,supervised experience
providing services to children.

(2) Before supervising children independently, direct care
employees shall have infant/child [infant] CPR certification and at
least eight hours of training in:

(A) chemical dependency and its impact on the family;

(B) child development and age-appropriate activities;

(C) child health and safety;

(D) standard [universal] precautions;

(E) appropriate child supervision techniques; and
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(F) signs of child abuse.

(3)-(5) (No change.)

(c) Safety practices.

(1) The emergency evacuation procedures shall include
provisions for children [approved by the fire marshal].

(2)-(3) (No change.)

(4) The program site shall meet the additional physical
plant requirements listed in §148.272 of this title (Relating to Physical
Plant Requirements for Children) [§148.232 of this title (relating to
Parents and Their Dependent Children).]

(d) Health practices.

(1) (No change.)

(2) Staff, volunteers, and parents shall use standard
[universal] precautions when caring for children other than their
own.

(3)-(4) (No change.)

(e) Residential Programs shall also comply with the following
requirements.

(1) Childcare programs shall include pre-school, after
school, and homework support. The daily activity schedule shall
include a variety of structured and unstructured age-appropriate
activities.

(2)-(4) (No change.)

(5) Each child shall have a medical assessment from
a medical doctor, physician assistant, advanced practice nurse, or
registered nurse within 96 hours of admission. Copies of an
assessment performed up to seven days before admission may be
used. Children shall also have access to primary pediatric care,
including immunizations.

(6)-(8) (No change.)

(9) The program shall provide an adequate diet for child-
hood growth and development, including two snacks per day. Menus
for children shall be approved as described in §148.252 of this title
(relating to Meals in Residential Programs).

[(10) Rooms and buildings shall have at least 30 usable
square feet of indoor activity space per child when occupied by
children.]

[(11) Where children share sleeping space with parents,
bedrooms shall have at least 30 usable square feet per infant (in
cribs) and 40 usable square feet per child.]

[(12) Nurseries shall have 35 usable square feet per crib.]

[(13) The program site shall have adequate outdoor play
space with a safe route of access.]

§148.236. Extension Services.

(a) Programs that provide services at a site that is not owned,
leased, operated, or controlled by the facility shall develop procedures
to protect the confidentiality of client-identifying information.

(1) Client records shall be accounted for and secured in
permanent storage at an approved site at the end of each work day.

(2) (No change.)

(b) (No change.)

(c) The facility shall not provide services at an extension site
until the site has been registered and approved by the commission’s
licensure department. [The provider shall not provide treatment at a
school or other site which is prohibited by law.]

§148.237. Small Family Living Environments.

(a) A small family living environment is a single apartment
unit, house, or similar residence (housing no more than six people)
which is available to adult clients participating in an outpatient
program.

(b) Small family living environments shall be permitted only
under these circumstances:

(1) housing arrangements are offered as an option to
outpatient clients needing temporary living arrangements in order to
access services;

(2) clients using the housing are adults;

(3) use of thehousing is completely voluntary; it is neither
required nor implied as a condition of participation;

(4) clients using the housing are not discriminated against
or given preferenceover other clients, either in admissions or services;
and

(5) housing is used by no more than 25% of the clients
in a program.

(c) A small family living environment is not an acceptable
option for clients who need residential treatment. A client may be
admitted to a small family living environment only when all of the
following conditions are met.

(1) The client is participating in a Level III or Level IV
outpatient treatment program.

(2) A QCC determines that the client can reasonably be
expected to remain abstinent without 24-hour supervision.

(3) The client demonstrates sufficient stability and life
skills to function adequately without staff supervision.

(d) Each client who lives in asmall family living environment
shall sign a consent before admission that includes the following
provisions:

(1) housing is offered as an option and is not required as
a condition for participation in the program;

(2) use of the housing is completely voluntary;

(3) clients using the housing are not discriminated against
or given preference over other program participants, either in admis-
sions or services;

(4) the housing units are not licensed facilities and do not
meet the health and safety standards required in residential facilities;

(5) the facility is responsible for the selection, inspection,
approval, and monitoring of these units regarding building safety,
maintenance, repair, fire safety, and sanitation, including all required
inspections and approvals; and

(6) clients may leave the housing at any time without
affecting their treatment services.

(e) If the unit is owned or operated by another entity, the
facility shall have a written agreement that defines responsibilities
and addresses:

(1) finances;

PROPOSED RULES June 25, 1999 24 TexReg 4805



(2) maintenance; and

(3) client confidentiality.

§148.238. Court Commitment Services.

(a) Facilities accepting court commitments shall be licensed
to provide the appropriate level of service:

(1) emergency detention: Level I or Level II residential
services;

(2) adult inpatient involuntary civil or criminal commit-
ments: Level II or Level III residential services for adults;

(3) adult outpatient involuntary civil or criminal commit-
ments: Level II or Level III outpatient services;

(4) juvenile inpatient commitments: Level II residential
services for adolescents;

(5) juvenile outpatient commitments: Level II or Level
III outpatient services for adolescents.

(b) Thefacility’s court commitment program shall implement
procedures for compliance with Texas Health and Safety Code,
Chapter 462.

(c) The facility shall have a procedure for reporting unautho-
rized departures to the referring courts. Verbal report shall be made
immediately, with written confirmation within 24 hours.

(d) Thefacility shall ensure that thedesignated staff members
working with the court commitment program develop a working
relationship with the judiciary. Staff members shall provide the
judiciary with sufficient information in writing on the program design,
treatment methods, and admission processes to assist the judiciary in
committing appropriate clients to the facility.

(e) The facility shall also develop and implement written
referral procedures that incorporate other available resources to assist
in the referral and placement of clients that are inappropriate for
admission.

(f) The program shall provide the judiciary with sufficient
written information about its program design, treatment methods,
admission processes, lengths of stay and continuum of care to assist
the judiciary in committing appropriate clients to the facility.

(g) The program shall accept all chemical dependency clients
brought to the facility under an emergency detention warrant, order
of protective custody, or civil court order for treatment. A general
pre-screening and assessment of the individual seeking a civil court
commitment for chemical dependency may be used to determine
whether the client may be appropriate for chemical dependency
treatment. A formal screening and assessment is not required before
admission. For reporting purposes, only clients brought to the facility
pursuant to an emergency detention or civil court order or originally
referred from such an order, will be counted as court commitment
clients.

(h) The program’ s admission criteria shall not exclude indi-
viduals who meet the criteria for emergency detention or civil court
ordered chemical dependency treatment, including individuals who
are likely to cause serious harm to themselves or others.

(i) The program shall have policies and procedures for crisis
stabilization and medically-supervised detoxification. A Level I
program shall provide these services directly. All programs providing
other levels of service shall either provide these services directly or
have access to them as documented in written agreements.

(j) Theprogram shall adopt protocols for thestabilization and
management of clients who are a danger to themselves or others as
required by §462.062 of the Texas Health and Safety Code.

(k) A program that accepts emergency detentions shall adopt
a policy authorizing use of special treatment procedures and imple-
ment procedures that conform with §148.183 of this title (relating to
Special Treatment Procedures) and §148.184 of this title (relating to
Documenting Special Treatment Procedures).

(l) The client record shall contain documentation of the
conditions and/or behaviors that caused the client’s entry into the
civil court commitment process.

(m) The client record shall also contain copies of the
following documents:

(1) order for emergency detention (if applicable);

(2) application for court-ordered treatment services;

(3) two physician’scertificatesof medical examination for
chemical dependency;

(4) order of protective custody for chemical dependency;

(5) notice of hearing of application for court-ordered
chemical dependency treatment;

(6) waiver of attendance at hearing (if applicable);

(7) finding of probable cause hearing;

(8) order of commitment or writ of commitment;

(9) transfer order (if applicable) and

(10) modification order of the initial petition for court
ordered treatment (if applicable).

(n) The facility’ s court commitment program shall provide
training for at least two designated staff to ensure they understand and
comply with court commitment statutes, regulations, and procedures.

§148.252. Meals in Residential Programs.
(a)-(c) (No change.)

(d) The program shall provide at least three meals daily, with
no more than 14 hours between any two meals. The program shall
provide package meals or make other arrangements for clients who
are scheduled to be away from the facility during meal time.

(e) (No change.)

§148.261. General Provisions for Medication.
(a) The facility shall implement [adopt] written procedures

describing the handling, administration, documentation, disposal,
inventory, and use of medication. This includes procedures for
handling medication errors and adverse reactions.

(b) (No change.)

(c) Prescription medication [Medication] shall be used only
for therapeutic and medical purposes and shall [not] be administered
[except] as prescribed by the appropriately licensed professional [or
directed].

§148.262. Medication Storage.
(a) Prescription and over-the-counter medications

[Medications], syringes, and needles shall be accessible only
to staff who are authorized to provide medication. This does not
include vitamins and mineral supplements.

(b) The program shall keep all prescription and over-the-
counter [non-prescription] medications, syringes, and needles in
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locked storage unless a client is authorized to keep the medication in
his or her possession. Used needles and syringes shall be placed in
rigid, puncture-proof containers.

(c) (No change.)

(d) The program shall store all medication under appropriate
conditions.

(1) Drugs requiring refrigeration shall be stored in a
locked compartment separate from food items.

(2) Topical medications shall be separated from oral and
injectable medications in a labeled box, drawer, compartment, or
shelf.

(e) Clients may not keep prescription [or non-prescription]
medication in their personal possession on site without specific
written authorization filed in the client record from a physician or
from alicensed dentist, podiatrist, [or aproperly authorized] physician
assistant or advanced practice nurse practicing within licensure
requirements. Clients may not keep over-the-counter medication in
their personal possession on site without specific written authorization
filed in the client record from the supervising health care professional
or program director. Staff shall ensure that authorized clients keep
medication on their persons or safely stored and inaccessible to other
clients.

(f) (No change.)

(g) The facility must ensure that prescription medication is
in a [properly labeled] container labeled by the pharmacy. [If clients
are required to take medication with them off site, the medication
must be in an appropriate container with an appropriate label.]

(1) If the medication is a sample, the medication must
have an attached, signed label from the prescribing professional that
includes the nameof the client, nameof medication, dosage, routeand
frequency of the prescribed medication, prescribed date, medication
expiration date, and initial dosage amount in the container. A copy
of this information must be filed in the client record.

(2) If clients are required to take medication with them
off site, the medication must be in a container labeled by the phar-
macy or prescribing professional.

§148.263. Medication Inventory.

(a) (No change.)

(b) Staff shall inventory and inspect all stored prescription
medication at least daily [monthly].

(c) The inventory system shall include acentralized medica-
tion inventory form with [documentation of] the following informa-
tion about each container of prescription medication:

(1) date the medication entered the facility;

(2) initial amount of medication;

(3) amount administered to the client as recorded on the
client administration record;

(4) amount present at each inventory;

(5) amount present at disposition; and

(6) daily [monthly] reconciliation between the administra-
tion record and the inventory.

(d) The staff member conducting the inventory shall sign and
date the inventory sheet. When a discrepancy exists between the
administration record and the inventory count form, a note explaining

the reason for the discrepancy or action taken to reconcile/correct
the discrepancy shall be signed by the staff member conducting the
inventory and kept with the medication inventory forms.

§148.264. Disposing of Medication.

(a) Staff shall separate the following medication immediately
and dispose of it within 30 days:

(1) (No change.)

(2) prescription medication remaining after the prescribed
length of therapy; [and]

(3) medication prescribed for clients who have left the
program;and

(4) medication that has spoiled or been refused by the
client.

(b) (No change.)

(c) Two staff members shall witness and document disposal,
including amount of medication disposed and method used.

§148.265. Staff Qualifications and Training.

The facility shall ensure that staff who handle or administer medica-
tion are properly credentialed and trained.

(1)-(3) (No change.)

(4) Staff who supervise self-administration of prescription
or over-the-counter medications shall be trained as described in
§148.114 of this title (relating to Special Training Requirements).

§148.266. Authorization for Medication.

(a) Staff shall not give prescription medication to a client
without a prescription or order from a physicianor from a licensed
dentist, podiatrist, [or an authorized] physician assistant or advanced
practice nurse (prescribing within licensure limitations).

(b) Each written order for medication shall include:

(1)-(3) (No change.)

(4) the signature of the prescribing professional
[physician, physician assistant, or advanced practice nurse].

§148.267. Administration of [Prescription] Medication.

(a) Staff shall provide [L icensed health professionals shall
administer] and discontinue medication exactly as ordered.

(b) Each dose of prescription and over-the-counter medica-
tion taken by the client shall be documented [Licensed health profes-
sionals shall document each dose administered] in the client’s medi-
cation record.

(c) The medication [administration] record shall include:

(1) the client’s name;

(2) drug allergies (or the absence of known allergies);

(3) the name and dose of each medication;

(4) the frequency and route of each medication;

(5) the date and time of each dose [administered]; and

(6) the signature of the staff person who administered or
supervised each dose.

(d) When a client is absent for scheduled doses of prescrip-
tion medication, staff shall take action to ensure that the client re-
ceives the medication as prescribed.
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(e) When [a medication error is identified or] a client
appears to have an adverse reaction to medication, a licensed health
professional or other staff member shall:

(1) notify the prescribing professional or another [a]
physician,dentist, podiatrist, [or an authorized] physician assistant
or advanced practice nurse (preferably the prescribing professional)
within a reasonable amount of time based on the medication and
client status;

(2) complete an incident report; and

(3) document the facts[ and the physician (or physician
assistant or advanced practice nurse) contact] in the client record,
including the date and time of notification and any other related action
taken.

(f) When a medication error is identified, a staff member
shall:

(1) contact a licensed health professional or a pharmacist
to clarify what action should or should not be taken;

(2) complete an incident report; and

(3) document the facts in the client record, including the
date, time, name and telephone number of the person contacted, the
recommendation, and any other related action taken.

§148.268. Self-Administration of Medication.
(a)-(b) (No change.)

(c) Staff shall document each dose supervised in the client’s
record as required in §148.267 of this title (relating to Administration
of Medication).

[(d) The medication record shall include:]

[(1) the client’s name;]

[(2) drug allergies (or the absence of known allergies);]

[(3) the name and dose of each medication;]

[(4) the frequency and route of each medication;]

[(5) the date and time of each dose supervised; and]

[(6) the signature of the staff person who supervised each
dose.]

[(e) When a client is absent for scheduled doses, staff shall
take action to ensure that the client receives the medication as
prescribed.]

[(f) When a medication error is identified or a client appears
to have an adverse reaction to medication, staff shall:]

[(1) notify aphysician or an authorized physician assistant
or advanced practice nurse;]

[(2) complete an incident report; and]

[(3) document the facts and the physician (or physician
assistant or advanced practice nurse) contact in the client record.]

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903512
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse

Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §§148.212-148.214

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§148.212-148.214 concerning Program Ser-
vices. These sections contain information on Level II treatment
(day treatment or intensive residential); Level III treatment (res-
idential or intensive out patient); and Level IV treatment (transi-
tional outpatient or transitional residential).

These amendments are proposed to clarify and/or add require-
ments for Level II, III and IV treatment programs including set-
ting minimum requirements for those admitted to each program,
implementing new staff to client ratios during sleeping hours,
ensuring that every residential client has a medical history and
physical examination, conducting hourly checks while clients are
sleeping in Level II and III treatment programs, and requiring in-
dividual counseling at least once a month in Level IV treatment
programs.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be improved services for clients from facilities providing Level
II, Level III and/or Level IV chemical dependency treatment
services. There is no additional effect on small businesses.
The anticipated economic cost to persons required to comply
with the proposed amendments varies. The cost is related to
implementing the 1:32 staff-to-client ratio during sleeping hours.
There will be no additional cost for programs with less than 33
beds. The additional cost for larger programs will depend on
current staffing patterns. It is estimated that it could cost as
much as $30,000 per year for every additional 32 beds.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules licensing chemical dependency treatment facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.212. Level II Treatment (Day Treatment or Intensive Residen-
tial).

(a) All clients admitted to Level II shall not have [be]:
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(1) a documented, reported, or observed medical condi-
tion that requires immediate medical treatment or continuous medical
supervision (as determined by a prudent lay person); or [medically
stable; and]

(2) an observable physical or mental impairment that
prevents theclient from participating [able to participate] in treatment.

(b) The program shall have enough staff to provide close
supervision and individualized treatment,even if this requires more
staff than indicated by the minimum staff-to-client ratios listed in this
section.

(c) Counselor caseloads shall not exceed ten clients for each
counselor.

(d) Direct care staff shall be awake and on site during all
hours of program operation. [The direct care staff-to-client ratio shall
be at least 1:16 during:]

(1) In outpatient programs, the direct care staff-to-client
ratio shall be at least 1:16 during all hours of operation. [the hours
clients are awake in residential programs; and]

(2) In residential programs, the direct care staff-to-client
ratio shall be at least 1:16 during the hours clients are awake and
1:32 when clients are asleep. [all hours of operation in outpatient
programs.]

(3) Night staff shall conduct and document hourly checks
while clients are sleeping.

(e) Counselors shall complete a comprehensive client assess-
ment and initial treatment recommendations within three individual
service days of admission for all clients transferred from Level I or
admitted directly to a Level II program.

(f) An individualized treatment plan shall be completed for
all clients within five individual service days of admission.

(g) The facility shall deliver an average of 20 hours of
structured activities per week for each client, including:

(1) three hours of chemical dependency counseling (in-
cluding at least one hour of individual counseling);

(2) 14 hours of additional counseling, chemical depen-
dency education, or life skills training; and

(3) three hours of structured social and/or recreational
activities.

(h) Every residential client shall have a medical history and
physical examination as required by §148.301 of this title (relating to
Client History and Assessment). [Each residential client shall have
an opportunity to participate in physical recreation at least weekly.]

(i) Program staff shall offer related services to identified
significant others.

§148.213. Level III Treatment (Residential or Intensive Outpatient).

(a) All clients admitted to Level III shall be able to function
with limited supervision and support and shall not have:

(1) a documented, reported, or observed medical condi-
tion that requires immediate medical treatment or continuous medical
supervision (as determined by a prudent lay person); or [medically
stable; and]

(2) an observable physical or mental impairment that
prevents the client from participating in treatment [able to function
with limited supervision and support].

(b) The program shall have enough staff to meet treatment
needs within the context of the program description,even if this
requires more staff than indicated by the minimum staff-to-client
ratios listed in this section.

(c) Counselor caseloads shall not exceed 16 clients per
counselor.

(d) Direct care staff shall be awake and on site during all
hours of program operation. [The direct care staff-to-client ratio shall
be at least 1:16 during:]

(1) In outpatient programs, the direct care staff-to-client
ratio shall be at least 1:16 during all hours of operation. [ the hours
clients are awake in residential programs; and]

(2) In residential programs, the direct care staff-to-client
ratio shall be at least 1:16 during the hours clients are awake and
1:32 when clients are asleep [ all hours of operation in outpatient
programs].

(3) Night staff shall conduct and document hourly checks
while clients are sleeping.

(e) For clients transferred from Level I or admitted directly
to this level of treatment, counselors shall complete a comprehensive
client assessment and initial treatment recommendations within three
[five] individual service days of admission.

(f) All clients shall have an individualized treatment plan
within five [seven] individual service days of admission.

(g) The facility shall deliver an average of ten hours of
structured activities per week for each client, including at least two
hours of chemical dependency counseling (with at least one hour of
individual counseling every two weeks) and eight hours of additional
counseling, chemical dependency education, or life skills training.

(h) Every residential client shall have a medical history and
physical examination completed and filed in the client record within
96 hours of admission, as required by §148.301 of this title (relating
to Client History and Assessment).

§148.214. Level IV Treatment (Transitional Outpatient or Transi-
tional Residential).

(a) All clients admitted to Level IV programs shall be able
to function with minimal supervision and support and shall not have:

(1) a documented, reported, or observed medical condi-
tion that requires immediate medical treatment or continuous medical
supervision (as determined by a prudent lay person); or [medically
stable; and]

(2) an observable physical or mental impairment that
prevents the client from participating in treatment [able to function
with minimal supervision and support].

(b) A Level IV program shall not admit a client transferred
directly from Level I without written justification in the client record.

(c) The program shall have enough staff to provide clients
with adequate support and guidance, even if this requires more staff
than indicated by the minimum staff-to-client ratios listed in this
section.

(d) Counselor caseloads shall not exceed 20 clients per
counselor in residential programs. Outpatient programs shall set
limits on counselor caseload size that ensure effective, individualized
treatment and rehabilitation. Criteria used to set the caseload size
shall be documented.
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(e) The program shall be adequately staffed during hours of
operation to ensure effective service delivery.

(f) In residential programs, the awake direct care staff-to-
client ratio shall be at least 1:20 [1:16] during the hours clients are
awake and at least 1:32 when clients are sleeping. Night staff shall
conduct hourly checks while clients are sleeping. [A t least one staff
person shall beon siteand accessible to clientsduring sleeping hours.]

(g) For clients transferred from Level I or admitted directly
to this level of treatment, counselors shall complete a comprehensive
client assessment and initial treatment recommendations within three
individual service days of admission. In outpatient programs, this
period shall not exceed 45 calendar days. [within:]

[(1) five individual service days of admission in residen-
tial programs; and]

[(2) 45 calendar days of admission in outpatient pro-
grams.]

(h) All clients shall have an individualized treatment plan
within five individual service days of admission. In outpatient
programs, this period shall not exceed 45 calendar days. [:]

[(1) seven individual service days of admission in resi-
dential programs; and]

[(2) 45 calendar days of admission in outpatient pro-
grams.]

(i) The facility shall deliver an average of two hours of
structured activities per week for each client, including at least one
hour of chemical dependency counseling and one hour of additional
counseling, life skills training, or chemical dependency education.
Individual counseling shall be provided at least once a month.

(j) Every residential client shall have a medical history and
physical examination as required by §148.301 of this title (relating
to Client History and Assessment).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903513
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §148.235

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §148.235 concerning Program Services. This sec-
tion contains the requirements for pharmocotherapy programs.
The repeal is proposed because the commission is no longer
required to license methadone programs. These programs are
now under the sole regulatory jurisdiction of the Texas Depart-
ment of Health.

Terry Bleier, Executive Director, has determined that for the first
five-year period the repeal is in effect there will be no fiscal
implications for state or local government as a result of the
proposed repeal.

Ms. Bleier has also determined that for each year of the first
five years the repeal is in effect the anticipated public benefit will
be clarity about the regulatory jurisdiction of pharmocotherapy
programs. There will be no effect on small businesses. There
is no anticipated economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeal is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
licensing chemical dependency treatment facilities.

The code affected by the proposed repeal is the Texas Health
and Safety Code, Chapter 464.

§148.235. Pharmocotherapy Programs.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903514
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Subchapter E. Treatment Process
40 TAC §§148.281, 148.282, 148.284, 148.291-148.293,
148.301-148.304, 148.322-148.324

The Texas Commission on Alcohol and Drug Abuse pro-
poses amendments to §§148.281, 148.282, 148.284, 148.291-
148.293, 148.301-148.304, and 148.322-148.324 concerning
Treatment Process. These sections contain information on:
admission criteria; admission determination; client orienta-
tion; detoxification history and assessment; detoxification plan;
detoxification notes; client history and assessment; treatment
plan; progress notes; treatment plan reviews; discharge plan;
discharge summary; and discharge follow-up.

These amendments are proposed to clarify the typical age
range served by adolescent and adult programs, when excep-
tions may be warranted and how they must be approved; to
describe the admission determination process; to require that
information about searches the program may use be included in
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client orientation; to expand the requirements related to detoxi-
fication history and assessment including reducing the time al-
lowed to complete the detoxification history to 24 hours; to re-
quire that goals be established as part of the detoxification plan
and that progress or lack of progress toward those goals be ad-
dressed in detoxification notes; to specify the process for and
requirements of the client history and assessment; to describe
the treatment plan process and document; to clarify what is to
be included in progress notes; to specify that programs must
define in writing the intervals at which treatment plans will be
reviewed; to mandate that the treatment plan must be revised
when the client enters a new level of service; to require that
either family members who were initially involved in the initial
treatment planning participate in reviews or that the counselor
must document why this does not occur; to specify that dis-
charge planning begins at the time of admission and must be
completed before the client’s scheduled discharge; to state what
must be addressed in the discharge plan; and to institute a time
limit of 90 days after discharge for follow-up to occur.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit
will be improved chemical dependency treatment programs for
all clients receiving services from licensed facilities. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments are proposed under the Texas Health
and Safety Code, Chapter 464, which provides the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules licensing chemical dependency treatment facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.281. Admission Criteria.

(a) (No change.)

(b) The criteria shall describe a client population appropriate
for the program and specify the age group to be served.

(1) Adolescent programs serve youth 13 to 17 years of
age. However, children who are10 through 12 years of ageand young
adults 18 through 20 years of age may be admitted to an adolescent
program only when the assessment indicates that the individual’s
needs, experiences, and behavior are similar to those of adolescent
clients.

(2) Adult programs serve individuals 18 years of age or
older. However, adolescents who are 17 years of age may be admitted
to an adult program when they are referred by the criminal justice
system or when the individual’ s needs, experiences, and behavior
indicate that treatment in an adult program is clinically appropriate.

(3) Each exception shall be approved in writing by the
program director.

(c)-(d) (No change.)

§148.282. Admission Determination [Screening].

(a) Every client admitted to the program shall meet the
diagnostic admission criteria.

(1) In programs providing Level II, III, or IV treatment, a
QCC shall assess the applicant to determine if the applicant meets the
diagnostic and other admission criteriaand recommend an appropriate
level of treatment [screening shall be conducted by a chemical
dependency counselor]. If a counselor intern assesses the applicant
[conducts the screening], the intern shall consult with a qualified
credentialed counselor who authorizes the admission and signs the
admission form.

(2) In Level I programs, applicants shall be assessed
[screening shall be done] by a licensed health professional. Non-
physicians shall have at least one year of detoxification treatment
experience.

(A) A chemical dependency counselor with one year
of detoxification experience may assess the applicant [do the screen-
ing] with consultation from a licensed health professional who au-
thorizes the admission and signs the admission form.

(B) In outpatient [and supported living] detoxification
programs, a physician, physician assistant, or advanced practice
nurse shall examine the applicant [client] face-to-face, authorize the
admission, and sign the admission form.

(3) Clients shall be treated in the least restrictive environ-
ment available that best meets their needs.

(b) Justification for admission (based on the diagnostic and
other admission criteria) shall be signed by the individual authorizing
admission and filed in the client record at admission.

(c) If an individual is not admitted, the program shall refer
and assist the applicant to obtain appropriate services.

(d) The provider shall maintain a written log that lists
all applicants [clients] found to be ineligible or inappropriate for
admission. The documentation shall include the reason the individual
was not admitted and where the individual was referred.

§148.284. Client Orientation.

(a)-(b) (No change.)

(c) The orientation shall include:

(1)-(4) (No change.)

(5) any behavior management procedures or searches used
to enforce program rules;

(6)-(8) (No change.)

(d)-(e) (No change.)

§148.291. Detoxification History and Assessment.

(a) A chemical dependency counselor or licensed health
professional shall collect and document the following information:

(1) alcohol and other drug use, past and present;
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(2) past psychiatric and chemical dependency treatment;

(3) significant medical history ,including personal and
family medical history, allergies, medications, and current health
status;

(4) current living situation;

(5) current employment situation; and

(6) current emotional state and behavioral functioning.

(b) The program shall obtain enough medical and psychoso-
cial information about the client to provide a clear understanding of
the client’s present status.

(c) The detoxification history shall be [initiated within 24
hours of admission, and] completed and filed in the client record
within 24 [72] hours of admission. If an emergency or the client’s
physical condition prevents documentation within 24 hours, staff
shall explain the circumstances in the client record and obtain the
information as soon as possible.

(d) Each client shall have a [A ] medical history and physical
examination signed by a physician, physician assistant, or advanced
nurse practitioner. [shall be completed and filed in the client record
within 24 hours of admission. A medical history and physical
examination completed during the 24 hours preceding admission may
be substituted if it is approved by the program’ s physician, physician
assistant, or advanced practice nurse.]

(1) Residential clients shall have the medical history
and physical completed and filed within 24 hours of admission.
If the facility cannot meet this deadline because of exceptional
circumstances, the circumstances shall be documented in the client
record. Until a client’s medical history and physical is complete, staff
shall observe the client closely and monitor vital signs.

(2) A medical history and physical examination com-
pleted during the 24 hours preceding admission may be substituted
if it is approved by the program’s physician, physician assistant, or
advanced practice nurse.

(3) Outpatient clients shall have the medical history and
physical completed and available for review by program staff before
admission.

§148.292. Detoxification [Stabilization] Plan.

(a) A clinical staff person authorized by the program shall
identify the client’s short term needs and establish appropriate goals
(based on the detoxification history, the medical history, and the
physical examination) and develop an appropriate detoxification plan.

(b) The detoxification plan shall be reviewed and signed by
a physician or another licensed health professional. Non-physicians
shall have at least one year of detoxification experience.

(c) The client shall also sign the detoxification plan.

(d) The completed and signed detoxification plan shall be
filed in the client record within 24 hours of admission.

(e) The program shall revise the detoxification plan whenever
the client’s needs change significantly.

§148.293. Detoxification Notes.

The program shall implement the detoxification plan and document
the client’s response.

(1) Program staff shall document services provided to the
client and progress or lack of progress toward detoxification goals.

[This may be done by filing a copy of the program schedule in the
client record and documenting the client’ s level of participation.]

(2)-(3) (No change.)

§148.301. Client History and Assessment.

(a) A counselor shall document a psychosocial history and
assessment that provides a thorough understanding of the client’s
history and present status.The psychosocial history shall include [,
including]:

(1) circumstances leading to admission;

(2) alcohol and other drug use, past and present;

(3) past psychiatric and chemical dependency treatment;

(4) significant medical history and current health status;

(5) family structure [and social history];

(6) current living situation,including family involvement
with Child Protective Services as applicable;

(7) relationships with family of origin, nuclear family, and
significant others;

(8) social history including club or gang involvement if
applicable;

(9) [(8)] education (including school functioning and peer
relationships) and vocational training;

(10) [(9)] employment history (including military) and
current status;

(11) [(10)] legal history and current legal status;

(12) [(11)] emotional state and behavioral functioning,
past and present; and

(13) [(12)] strengths, weaknesses, and needs.

(b) The program may use a client questionnaire to gather
some of the information needed for the psychosocial history
[evaluation], but a counselor shall review and discuss the ques-
tionnaire with the client and document the discussion[,including
additional information needed to provide a clear and comprehensive
psychosocial history]. The client questionnaire shall not take the
place of the psychosocial history and assessment.

(c) (No change.)

(d) A counselor shall complete an assessment of the client
based on the psychosocial history. A qualified credentialed counselor
shall review and sign the psychosocial history and assessment and/or
any updates.

(e) For residential clients, a medical history and physical
examination shall be completed and filed in the client record within
96 hours of admission.

(1) The medical history and physical shall be completed
and signed by a physician, physician assistant, advanced nurse
practitioner, or RN with a bachelor’ s degree and at least four
years of experience in conducting medical histories and physicals.
[The facility may use a medical history and physical examination
completed up to 30 days before admission or received from the
referring facility. If the examination was completed more than 96
hours before admission, a licensed health professional must review
the information with the client and documents an update within 96
hours of admission.]
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(2) The facility may use a medical history and physical
examination completed up to 30 days before admission or received
from the referring facility. [When the update reflects a significant
change in the client’s status, the client shall receive further evaluation
from a physician, physician assistant, or advanced practice nurse.]

§148.302. Treatment Plan.

(a) A counselor shall develop a written list of the client’s
problems and needs based on the psychosocial history and assessment.

(b) The counselor and client shall work together to develop
an individualized, [a] written treatment plan that addresses identified
problems and needs. Family members shall participate in the
treatment planning process, or the counselor shall document why they
did not participate. [When possible and appropriate, family members
and significant others should also participate.]

(c) Issues identified in the treatment plan which exceed the
expertise of staff shall be identified, and the client shall be referred to
a qualified provider as appropriate. All referrals shall be documented
in the client record. [The program shall involve the client’ s family
or an alternate support system in the treatment process or document
why this is not happening.]

(d) Goals shall be individualized, realistic, measurable, time
specific, appropriate to the level of treatment, and clearly stated [state]
in behavioral terms what the client is expected to achieve during
treatment.

(e)-(g) (No change.)

§148.303. Progress Notes.

(a) (No change.)

(b) Program staff shall document all services provided to
the client. [This may be done by filing a copy of the program
schedule in the client record and documenting the client’ s level
of participation in the progress notes.] The record shall include
individual documentation of all group services [if the schedule of
services is not followed].

(c) (No change.)

(d) Counselors shall write a progress note at least weekly
when services are provided. Weekly notes shall describe the client’s
progress or lack of progress toward stated treatment plan goals and
other significant information.

(e) (No change.)

§148.304. Treatment Plan Reviews.

(a) The primary counselor shall meet with the client to review
the treatment plan at appropriate intervals defined in writing by the
program.

(b) (No change.)

(c) When a client is transferred to a different level of service,
the counselor shall document a transfer note in the client record. The
treatment plan must be revised when the client enters a new level of
service.

(d) (No change.)

(e) Family members who participated in the initial treatment
planning shall participate in the treatment plan reviews, or the
counselor shall document why they are not participating.

§148.322. Discharge Plan.

(a)-(b) (No change.)

(c) Discharge planning shall begin at the time of admission
and be completed [occur] before the client’s scheduled discharge.

(d)-(f) (No change.)

§148.323. Discharge Summary.

(a) The program shall complete a discharge summary for each
client, including:.

(1) needs and problems identified at the time of admission,
during treatment, and at discharge;

(2) (No change.)

(3) assessment of the client’s progress towards goals;
[and]

(4) circumstances of discharge;and

(5) arrangements for aftercare.

(b)-(c) (No change.)

§148.324. Discharge Follow-Up.

The facility shall contact each client no later than 90 days after
discharge from the facility and then document the individual’s current
status or the reason the contact was unsuccessful.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903515
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Subchapter F. Physical Plant
40 TAC §§148.331, 148.341, 148.353, 148.355, 148.372,
148.373

The Texas Commission on Alcohol and Drug Abuse proposes
amendments to §§148.331, 148.341, 148.353, 148.355 and
proposes new §148.372, and §148.373 concerning Physical
Plant. These sections contain information on: general envi-
ronment; general physical plant provisions; exits; furniture and
supplies; physical plant requirements for children; and physical
plant requirements for small family living environments.

These amendments and new sections are proposed to require
that any needed corrective action plan to ensure compliance
with the Americans with Disabilities Act is implemented within
a reasonable time frame; to clarify the requirements for private
space for confidential interactions; to expand the prohibitions on
smoking, firearms and other weapons; to require prohibitions on
alcohol, illegal drugs, illegal activities and violence on site; to
prohibit the use of recreational vehicles and campers as client
sleeping areas; to clarify under what circumstances windows
may be smaller than the size stated in the rules; to specify the
required ratio of washers and dryers to clients; to specify the
physical plant requirements that are specific to programs that
provide children’s services or childcare on site; and to specify
the physical requirements for small family living environments.
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Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the rules are in effect there will be no
fiscal implications for state or local government as a result of
enforcing the rules.

Ms. Bleier has also determined that for each year of the first
five years the rules are in effect the anticipated public benefit will
be safer and more adequate physical plants in licensed facilities
providing chemical dependency treatment services. There is no
additional effect on small businesses. There is no anticipated
economic cost to persons required to comply with the proposed
amendments and new sections.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P. O. Box 80529, Austin, Texas 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

These amendments and new sections are proposed under the
Texas Health and Safety Code, Chapter 464, which provides
the Texas Commission on Alcohol and Drug Abuse with the au-
thority to adopt rules licensing chemical dependency treatment
facilities.

The code affected by the proposed amendments is the Texas
Health and Safety Code, Chapter 464.

§148.331. General Environment.

(a) (No change.)

(b) The facility shall comply with the Americans with
Disabilities Act (ADA). The facility shall maintain documentation
that it has conducted a self-inspection to evaluate compliance and
implemented a corrective action plan within reasonable time frames
to address identified deficiencies.

(c)-(d) (No change.)

(e) The facility shall have private [counseling] space for
counseling, assessments, and other confidential interactions. Staff
shall not office in space needed for other activities,and partitions are
not acceptable for creating private space.

(f) The facility shall prohibit smoking inside facility buildings
and during structured program activities.

(g) (No change.)

(h) Staff shall not provide, distribute, or facilitate access to
tobacco products. [The facility shall prohibit firearms and double-
edged, fixed-blade knives on the site.]

(i) Staff shall not use tobacco products in the presence of
clients.

(j) The facility shall prohibit firearms and other weapons on
the site.

(k) The facility shall prohibit alcohol, il legal drugs, illegal
activities, and violence on the site.

§148.341. General Physical Plant Provisions.

(a) All programs shall comply with the following rules.

(1)-(2) (No change.)

(3) Mobile homes, recreational vehicles, and campers
shall not be used for client sleeping areas.

(b)-(c) (No change.)

§148.353. Exits.

(a)-(d) (No change.)

(e) Windows shall provide a secondary means of escape.
Windows shall not be less than 20 inches in width and 24 inches
in height, unless the facility is protected throughout by an approved,
operational automatic sprinkler system. [:]

[(1) the sleeping room has a door leading directly to the
outside of the building; or]

[(2) the facility is protected throughout by an approved
automatic sprinkler system.]

(f)-(i) (No change.)

§148.355. Furniture and Supplies.

(a)-(d) (No change.)

(e) All clients shall have access to laundry services or
properly maintained laundry facilities equivalent to one washer and
dryer per 25 clients.

(f) (No change.)

§148.372. Physical Plant Requirements for Children.

(a) All programs that provide children’s services or childcare
on site shall provide a safe and sanitary environment appropriate for
children.

(1) Heating equipment shall be cool enough to touch
safely.

(2) Heavy furniture and equipment shall be securely
installed to prevent tipping or collapsing.

(3) Electrical outlets accessible to children shall have
child-proof covers or safety devices.

(4) Air conditioners, fans, and heating units shall be
mounted out of children’ s reach or have safety guards.

(5) Grounds shall be kept free of standing water and sharp
objects.

(6) Tap water shall be no hotter than 110 degrees Fahren-
heit.

(7) Items potentially dangerous for children shall be
stored safely.

(8) Areas that are more than two feet above ground level
(such as stairs, porches, and platforms) shall have railings low enough
for children to reach.

(9) Tanks, ditches, sewer pipes, dangerous machinery, and
other hazards shall be fenced.

(10) Outdoor play areas shall be enclosed by a fence at
least four feet high if:

(A) the play area is located close to a road, pool, deep
ditch, or other hazard; or

(B) there are more than six children in the group.
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(11) Outdoor play equipment shall be in a safe location
and securely anchored (unless portable by design).

(12) Buildings, furniture, and equipment shall not have
openings or angles that could trap or injure a child’ s head.

(13) Swing seats shall be durable, lightweight, and rela-
tively pliable.

(b) Residential programs shall meet the following require-
ments:

(1) Rooms and buildings shall have at least 30 usable
square feet of indoor activity space per child when occupied by
children.

(2) Bedrooms shall have at least 40 usable square feet per
child. This applies whether the child is sleeping with the parent or
with other children.

(3) When infant share the parent’s bedroom, the room
shall contain at least 30 usable square feet per infant.

(4) Nurseries shall have 35 usable square feet per crib.

(5) The program site shall have adequate outdoor play
space with a safe route of access.

§148.373. Physical Plant Requirements for Small Family Living
Environments.

(a) A small family living environment is a single apartment
unit, house, or similar residence (housing no more than six people)
which is available to adult clients participating in an outpatient
program as described in §148.237 of this title (relating to Small
Family Living Environments).

(b) A facility shall meet all residential physical plant rules
in §§148.351-148.359 of this title (relating to Required Inspections,
Space Requirements, Exits, Fire Systems, Furniture and Supplies,
Lighting, Plumbing, Sanitation, and Ventilation) if:

(1) clients are required to live in thehousing as acondition
of receiving treatment services, or

(2) more than 25% of the clients in an outpatient program
live in the optional housing.

(c) A small family living environment must meet the require-
ments in §148.341 of this title (relating to General Physical Plant
Provisions).

(d) Each unit shall meet applicable state laws and local codes
and ordinances.

(e) Buildings shall be inspected and approved annually by
the fire marshal as required.

(f) Each unit shall have at least one working, portable A:B:C
fire extinguisher for the living area and one B:C fire extinguisher for
the kitchen. Fire extinguishers shall be approved by the Underwriter
Laboratories or the fire marshal.

(g) Each unit shall have at least one working smoke detector
approved by the Underwriter Laboratories or the fire marshal.

(h) Doors shall not require a key for exit from the inside.

(i) Buildings and grounds shall be structurally sound, in good
repair, and clean.

(j) The residence shall be maintained in a sanitary condition.

(k) All plumbing, equipment, and appliances shall be main-
tained in good working condition.

(l) Clients shall be able to keep the temperature between 65
degrees and 85 degrees Fahrenheit.

(m) There shall be at least 40 square feet per client in
multiple-occupant bedrooms and at least 80 square feet per client
in single-occupant bedrooms.

(n) In multiple-occupant residences, bedrooms shall have
doors for privacy.

(o) The residence shall have a bathroom with a sink, a toilet,
and a tub or shower with an adequate supply of hot water.

(p) The residence shall have cooking facilities that include a
sink with hot water, a stove, and a refrigerator.

(q) Lighting shall be sufficient to meet the needs of clients.

(r) The residence shall be appropriately furnished and have
an atmosphere that preserves client dignity and confidentiality.

(s) Each client shall have a separate bed with a solid frame
and mattress.

(t) The residence shall have adequate closet and drawer space
for each client to store clothes and personal property.

(u) Clients shall have access to private or public laundry
facilities.

(v) Thefacility shall inspect the residence at least quarterly to
monitor compliance with these rules and correct identified problems.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903516
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
40 TAC §148.371

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §148.371 concerning Physical Plant. This section
contains the requirements for small family living environments.
This repeal is proposed because these requirements are being
revised. The portion of the requirements that address program
services will be moved to that subchapter and the portion
that addresses physical plant requirements will be moved to
a new section within this subchapter. Both of those actions are
concurrently proposed for adoption.

Terry Bleier, Executive Director, has determined that for the first
five-year period the repeal is in effect there will be no fiscal
implications for state or local government as a result of the
proposed repeal.

Ms. Bleier has also determined that for each year of the first
five years the repeal is in effect the anticipated public benefit
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will be clarity about the purpose of and requirements for small
family living environments. There will be no effect on small
businesses. There is no anticipated economic cost to current
providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register. In addition,
there will be a hearing to receive public comments on these
proposed rules at 4:30 p.m., Monday July 12, 1999, at the Austin
Convention Center, 5000 East Cesar Chavez, Austin, Texas. If
you have questions about the hearing, you may contact Albert
Ruiz, Community Network Coordinator, Texas Commission on
Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas, 78708-
0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

The repeal is proposed under the Texas Health and Safety
Code, Chapter 464, which provides the Texas Commission
on Alcohol and Drug Abuse with the authority to adopt rules
licensing chemical dependency treatment facilities.

The code affected by the proposed repeal is the Texas Health
and Safety Code, Chapter 464.

§148.371. Small Family Living Environments.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903517
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
Chapter 149. Court Commitments

Subchapter A. Civil Court Commitments
40 TAC §§149.1, 149.11-149.16

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Commission on Alcohol and Drug Abuse or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Commission on Alcohol and Drug Abuse proposes
the repeal of §§149.1 and 149.11-149.16 concerning Court
Commitments. These sections describe the definitions of terms
used, authority of the commission regarding court commit-

ments, approval needed by facilities, licensure requirements,
staff training requirements, general procedures, and the doc-
umentation required for court commitments. The repeals are
proposed because these rules are being incorporated into the
rules for all licensed facilities.

Terry Bleier, Executive Director, has determined that for the
first five-year period the repeals are in effect there will be no
fiscal implications for state or local government as a result of
the proposed repeals.

Ms. Bleier has also determined that for each year of the first
five years the repeals are in effect the anticipated public benefit
will be less confusion for court commitment programs. There
will be no effect on small businesses. There is no anticipated
economic cost to current providers.

Comments on the proposal may be submitted to Tamara Allen,
Quality Assurance, Texas Commission on Alcohol and Drug
Abuse, P.O. Box 80529, Austin, Texas, 78708-0529. Comments
must be received no later than 30 days from the date the
proposal is published in the Texas Register.

The repeals are proposed under the Texas Health and Safety
Code, §461.012(a)(15) and §462 which provide the Texas
Commission on Alcohol and Drug Abuse with the authority to
adopt rules and standards for approval of chemical dependency
treatment facilities to accept court commitments.

The code affected by the proposed repeals is the Texas Health
Safety Code, §461.012(a)(15) and §462.

§149.1. Definitions.

§149.11. Authority.

§149.12. Approval.

§149.13. Licensure.

§149.14. Training.

§149.15. General Procedures.

§149.16. Documentation.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
legal authority to adopt.

Filed with the Office of the Secretary of State, on June 14, 1999.

TRD-9903518
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: July 25, 1999
For further information, please call: (512) 349-6733

♦ ♦ ♦
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TITLE 10. COMMUNITY DEVELOP-
MENT

Part I. Texas Department of Housing and
Community Affairs

Chapter 5. Community Services Program
The Texas Department of Housing and Community Affairs (TD-
HCA) adopts amendments to the following Sections of Chap-
ter 5 issued under the Texas Government Code, Chapter
2306, concerning the Community Services Block Grant Pro-
gram (CSBG) and the Emergency Nutrition Temporary Emer-
gency Relief Program (ENTERP): §§5.1; 5.101-5.106; 5.108-
5.114; 5.116-5.121 are adopted without changes to the pro-
posed text published in the April 2, 1999, issue of the Texas
Register (24 TexReg 2555). The amendments are adopted to
change the references to the State Agency currently administer-
ing the program and to establish the standards and procedures
by which TDHCA will administer CSBG and ENTERP as well
as comply with Section 167, Article IX, of the General Appro-
priations Act.

No comments were received regarding the adoption of the
amendments.

Subchapter A. Community Services Block Grant
10 TAC §5.1

The amendment is adopted under Texas Government Code,
Chapter 2306, and Section 167, Article IX, of the General
Appropriations Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903546
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Effective date: July 4, 1999
Proposal publication date: April 2, 1999
For further information, please call: (512) 475–3726

♦ ♦ ♦
Subchapter B. Emergency Nutrition Temporary
Emergency Relief Program

10 TAC §§5.101–5.106, 5.108–5.114, 5.116–5.121

The amendments are adopted under Texas Government Code,
Chapter 2306, and Section 167, Article IX, of the General
Appropriations Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903547
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Effective date: July 4, 1999
Proposal publication date: April 2, 1999
For further information, please call: (512) 475–3726

♦ ♦ ♦
10 TAC §5.115

The Texas Department of Housing and Community Affairs
(TDHCA) adopts the repeal of §5.115, without changes, as
published in the April 2, 1999 issue of the Texas Register (24
TexReg 2558) concerning Audit Resolution. The section is
repealed in order to remove unnecessary rules, which apply to
a predecessor agency as well as to comply with Section 167,
Article IX, of the General Appropriations Act.

No comments have been received regarding the adoption of the
repeal.

The repeal is adopted pursuant to the authority of the Texas
Government Code, Chapter 2306; and Section 167, Article IX,
of the General Appropriations Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 14, 1999.

TRD-9903545
Daisy A. Stiner
Executive Director
Texas Department of Housing and Community Affairs
Effective date: July 4, 1999
Proposal publication date: April 2, 1999
For further information, please call: (512) 475–3726

♦ ♦ ♦
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TITLE 13. CULTURAL RESOURCES

Part VI. Texas Emancipation Juneteenth
Cultural and Historical Commission

Chapter 81. General Rules for Operation of the
Commission
13 TAC §§81.1, 81.3, 81.5, 81.7

The Texas Emancipation Juneteenth Cultural and Historical
Commission adopts new §§81.1, 81.3, 81.5, and 81.7, concern-
ing the basic operational procedures of the commission. The
proposed sections were published in the December 11, 1998,
issue of the Texas Register (23 TexReg 12571). These sections
are adopted without changes, therefore, the text will not be re-
published.

JUSTIFICATION

These sections are adopted to clearly provide for the day-to-
day operation of the commission. The enabling statue provides
only general authority for the commission, and it is necessary
to adopt these sections to authorize the chairman to handle
routine matters between commission meetings and to appoint
committees to perform elements of the work of the commission,
to allow the commission to authorize expenditures and enter
into contracts, and to provide procedures for establishing the
advisory committee authorized by the legislature.

Section 81.1 provides definitions of the terms "Chairman,"
"Commission," and "Juneteenth." Section 81.3 provides for the
selection of a chairman of the Commission at the first meeting
of each state fiscal year by election from among the members.
The chairman may select a vice chairman to serve in the
absence of the chairman and may appoint committees of the
Commission. The rule assigns certain duties to the chairman
of the Commission, including the authority to call meetings
and set their agenda, approve expenditures and hire staff.
The Commission may delegate duties to staff by resolution,
except the authority to approve rules. The Commission may
contract as necessary to carry out its duties. Section 81.5
provides for the budget and finances of the Commission.
The Commission must annually approve a budget for the
Commission and biennially approve a legislative appropriation
request. The Commission may accept donation of money or
real or personal property for the purposes of the Commission.
Section 81.7 provides that the Commission may select an
advisory committee to advise the Commission on matters
pertaining to the construction, dedication, and maintenance
of a monument for the commemoration of Juneteenth. The
advisory committee will be selected through nominations from
the members of the Commission and a final vote by the
Commission. Members of the advisory committee may be
reimbursed on the same basis as member of the Commission.

No comments were received regarding adoption of the new
rules.

The new sections are adopted under the Texas Government
Code, Title 4, Subtitle D, Chapter 448. The Texas Emancipation
Juneteenth Cultural and Historical Commission was established
by the Legislature in 1997 through the adoption of House Bill
1216, and is effective September 1, 1997. Section 448.031,
Texas Government Code, provides the Commission with the

authority to promulgate rules to effect the purposes of this
chapter.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 10, 1999.

TRD-9903433
Representative Al Edwards
Chairman
Texas Emancipation Juneteenth Cultural and Historical Commission
Effective date: June 30, 1999
Proposal publication date: December 11, 1998
For further information, please call: (512) 463–0518

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part II. Public Utility Commission of
Texas

Chapter 22. Practice and Procedure

Subchapter Q. Post-Interconnection Agreement
Dispute Resolution
16 TAC §§22.322, 22.323, 22.326

The Public Utility Commission of Texas (commission) adopts
amendments to §22.322 relating to Definitions and §22.323
relating to Filing of Agreement with no changes to the proposed
text as published in the March 5, 1999 Texas Register (24
TexReg 1519), and adopts amendments to §22.326 relating
to Formal Dispute Resolution Proceeding with changes to the
proposed text as published in the March 5, 1999 Texas Register
(24 TexReg 1519). Project Number 17709 is assigned to this
proceeding.

The amendment to §22.322 removes the reference to the
definitions in Procedural Rules, Subchapter P, §22.302 as these
definitions have been moved to §22.2 of this title (relating
to Definitions). Section 22.302 has been repealed. The
definitions in Procedural Rules, Subchapter Q, remain in this
subchapter as subchapter specific definitions. The definitions
have also been numbered to comply with the requirements
of the Texas Register as adopted in 1998. The amendment
to §22.323 clarifies filing procedures for substitution pages to
an interconnection agreement. The amendment to §22.326(k)
rearranges sentences for clarity, extends the time for the
arbitrator to file the written decision from 15 days after the close
of the hearing to 15 days after the filing of post-hearing briefs,
and requires the arbitrator to notify parties when the arbitrator’s
decision is final. The extension of time is necessary to allow for
sufficient review of the issues.

The Appropriations Act of 1997, HB 1, Article IX, Section
167 (Section 167) requires that each state agency review and
consider for readoption each rule adopted by that agency
pursuant to Government Code, Chapter 2001. Such reviews
shall include, at a minimum, an assessment by the agency as to
whether the reason for adopting or readopting the rule continues
to exist. The commission had invited specific comments
regarding the Section 167 requirement, as to whether the
reason for adopting these rules continues to exist, in the
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comments on the proposed amendments. MCI Worldcom, Inc.
commented that the rules in Subchapter Q are critical to the
development of a competitive telecommunications marketplace
in Texas. The commission finds that the reason for adopting
these sections continues to exist.

The commission received comments on the proposed amend-
ments from MCI Worldcom, Inc. (MCIW).

MCIW opposes the proposed change to §22.326(g) that extends
the time for the hearing to commence to address the complaint
from 50 days to 75 days. MCIW states that this change,
coupled with the proposed change in §22.326(k) which extends
the time for the arbitrator’s written decision from 15 days after
the close of the hearing to 15 days after the filing of post-
hearing briefs, lengthens the process from 65 days to over 100
days. MCIW advises that competitive local exchange carriers
(CLECs) cannot wait this long for a decision on an issue that
is critical to their operations. MCIW supports the change
to subsection (k), acknowledging that the practical reality of
issuing a decision 15 days after the conclusion of the hearing
is impossible. MCIW recommends shortening the timeframe for
the setting of the hearing to 45 days, stating that although this
recommended change would lengthen the timeframe to 75 days,
this change reflects the current practical application of the rule.
MCIW asserts that the availability of the expedited ruling and/or
interim ruling processes to provide CLECs avenues for prompt
resolution of issues of great importance to CLEC operations
misses the mark, as the form of dispute resolution ultimately
available to CLECs is not within their control.

The commission recognizes the need to complete proceedings
under §22.326 on a timely basis. However, the commission’s
experience has been that competitors and incumbents alike
request extensions, usually agreed to by the parties. Therefore,
the commission does not believe it is practical to reduce the
time to commence the hearing to 45 days as suggested by
MCIW. The commission modifies the proposed amendment to
subsection (g) to retain the 50-day timeframe established in the
original rule.

The commission makes a correction to proposed §22.326(k)(2).
The proposed paragraph contained a reference to Subchapter P,
§22.305(r)(4)-(6). There are no paragraphs (4)-(6) in subsection
(r). The correct reference is to §22.305(s)(4)-(6).

These amendments are adopted under the Public Utility Regu-
latory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998) (PURA) which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction, including rules of prac-
tice and procedure; and the federal Telecommunications Act of
1996 which authorizes the commission to engage in negotia-
tion, arbitration, approval, and enforcement of agreements for
interconnection, services or network elements.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002
and §14.052.

§22.326. Formal Dispute Resolution Proceeding.

(a)-(f) (No change.)

(g) Notice and hearing. Unless §22.327 or §22.328 of this
title apply, the arbitrator shall make arrangements for the hearing to
address the complaint, which shall commence no later than 50 days
after filing of the complaint. The arbitrator shall notify the parties, not
less than 15 days before the hearing, of the date, time, and location

of the hearing. The hearing shall be transcribed by a court reporter
designated by the arbitrator.

(h)-(j) (No change.)

(k) Decision.

(1) The written decision of the arbitrator shall be filed
with the commission within 15 days after the filing of post-hearing
briefs and shall be mailed by first-class mail to all parties of record in
the dispute resolution proceeding. On the same day that the decision
is issued, the arbitrator shall notify the parties by facsimile that the
decision has been issued. To the extent that the decision involves 9-
1-1 issues, the arbitrator shall also notify the Advisory Commission
on State Emergency Communications (ACSEC) by facsimile on the
same day.

(2) The decision of the arbitrator shall be based upon the
record of the dispute resolution hearing, and shall include a specific
ruling on each of the disputed issues presented for resolution by
the parties. The arbitrator may provide for later implementation of
specific provisions as addressed in the arbitrator’s decision. The
decision may also contain the items addressed in Subchapter P,
§22.305(s)(4)-(6) to the extent deemed necessary by the arbitrator
to explain or support the decision.

(3) Within three business days from the date the arbitra-
tor’s decision is issued, any commissioner may place the arbitrator’s
decision on the agenda for the next available open meeting. If the
decision is scheduled for open meeting, then the decision shall be
stayed until the commission affirms or modifies the decision.

(4) If no commissioner places the arbitrator’s decision on
the open meeting agenda within three business days, the arbitrator’s
decision is final and effective on the expiration of that third business
day. The arbitrator shall notify the parties when the arbitrator’s
decision is deemed final under this paragraph.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 10, 1999.

TRD-9903435
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: June 30, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
Subchapter R. Approval of Amendments to Ex-
isting Interconnection Agreements and Agreements
Adopting Terms and Conditions Pursuant to
FTA96 §252(i)
16 TAC §22.341

The Public Utility Commission of Texas (commission) adopts
an amendment to §22.341 relating to Approval of Amendments
to Existing Interconnection Agreements with changes to the
proposed text as published in the March 26, 1999 Texas
Register (24 TexReg 2122). The amendment delegates to
staff the authority to approve uncontested amendments to
interconnection agreements through the administrative review
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process in order to expedite the approval of these amendment
applications. This amendment is adopted under Project Number
20531.

The Appropriations Act of 1997, HB 1, Article IX, Section 167
(Section 167) requires that each state agency review and con-
sider for readoption each rule adopted by that agency pur-
suant to Government Code, Chapter 2001. Such reviews shall
include, at a minimum, an assessment by the agency as to
whether the reason for adopting or readopting the rule contin-
ues to exist. The commission had invited specific comments
regarding the Section 167 requirement, as to whether the rea-
son for adopting this rule continues to exist, in the comments on
the proposed amendment. No interested persons commented
on the Section 167 requirement. The commission finds that the
reason for adopting these sections continues to exist.

The commission received comments on the proposed amend-
ment from the Office of Public Utility Counsel (OPC) and South-
western Bell Telephone Company (SWBT).

OPC is concerned that the proposed amendments to permit ad-
ministrative approval of uncontested amendments to intercon-
nection agreements through an administrative review process
may deny OPC the opportunity to fully protect the interests of
its clients. OPC states that the proposed amendment creates
a bifurcated process by which the presiding officer alone may
review and approve an application without input from interested
parties. OPC also requests that the commission clarify that the
administrative review process contemplated by this amendment
applies only to "uncontested" amendments to interconnection
agreements.

All interested persons will have the opportunity to comment on
the proposed interconnection agreement amendment, whether
it is approved through the administrative review process or
the formal review process. Notices of all applications for
an amendment to an existing interconnection agreement are
published in the Texas Register for comment. Also, notice
of all administratively approved applications is filed in the
commission’s Central Records on the first and fifteenth day of
each month. Motions for reconsideration of the administratively
approved application may be filed within ten days of the
notice filed on the first and fifteenth days. The commission
strongly encourages interested persons to file comments prior to
administrative approval, so that the presiding officer will have the
opportunity to consider the comments in making a decision. The
commission modifies subsection (c)(1) to clarify that comments
may be filed by interested persons and that only amendments
to interconnection agreements that are in compliance with the
federal Telecommunications Act of 1996 and uncontested by the
parties may be administratively approved.

SWBT submits that §22.341(h)(2) is not clear regarding who has
standing to file a motion for reconsideration seeking review of
an amendment that is administratively approved or denied and
submits that only parties to the amendment may file a motion
for reconsideration. SWBT recommends that subsection (h)(2)
be modified to state that "Parties to the amendment may file"
motions for reconsideration.

The opportunity to file a motion for reconsideration of adminis-
trative approval is intended to parallel the public comment pro-
cess contained in the formal approval process and includes "in-
terested persons" as well as parties. Interested persons who
file a motion for reconsideration are not entitled to participate as
parties, but may bring to the commission’s attention any spe-

cific allegations that the agreement, or some portion thereof, is
in violation or not consistent with the federal Telecommunica-
tions Act of 1996. The commission has added the language
"motions for reconsideration filed by non-parties will be consid-
ered as comments filed by an interested person" to clarify the
process.

SWBT submits that the interim approval provision in
§22.341(h)(3) should be removed because (1) the pro-
posed language conflicts with §22.341(d) which permits interim
approval only when the parties have agreed to interim approval;
(2) the presiding officer will have already denied the application
for approval of the amendment (thus necessitating the motion
for reconsideration), making interim approval inappropriate;
and (3), as drafted, the provision is not clear as to the effective
date of such interim approval.

The interim approval in subsection (d) is intended to permit
the parties to proceed with the terms of the application for an
amended interconnection agreement during the review process.
Subsection (h)(3) is intended to clarify that the agreement is ap-
proved on an interim basis pending any motions for reconsider-
ation of an application approved under the administrative review
process. The interim approval in subsection (h)(3) is intended
to allow the parties, if they so choose, to proceed with the terms
of the agreement pending commission decision on any motions
for reconsideration. The commission adds language to clarify
that the effective date of the interim approval is the date the
presiding officer issues the notice of approval in an administra-
tively approved amendment to an interconnection agreement.

Proposed subsection (i) (existing §22.341(g)) requires the par-
ties, upon approval of the amendments, to file a complete
amended interconnection agreement with the commission’s fil-
ing clerk, if one has not already been filed, within ten days of
the commission’s decision. SWBT states that in practice, the
commission has ordered parties to file 13 copies of anything re-
lating to interconnection agreements. SWBT submits that in this
case, the only purpose for filing the complete amended agree-
ment would be to ensure that a conformed agreement is on
file and not for the commission to review the entire agreement
again in toto for re-approval. Therefore 13 additional copies of
the complete agreement is not necessary.

The commission agrees with SWBT. Subsection (i) has been
modified to require three copies of the complete agreement,
one file copy, one unbound copy for scanning, and one copy
for the Office of Policy Development. The commission has
also added language requiring that the complete agreement be
clearly marked with the control number assigned to the pro-
ceeding and the language "Complete amended interconnec-
tion agreement as approved on (insert date)" to assist Central
Records in determining that only three copies of this document
are required.

This amendment is adopted under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 1998) (PURA) which provides the commission with the
authority to make and enforce rules reasonably required in the
exercise of its powers and jurisdiction, including rules of prac-
tice and procedure; and the federal Telecommunications Act of
1996 which authorizes the commission to engage in negotia-
tions, arbitration, approval, and enforcement of agreements for
interconnection, services or network elements.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002
and §14.052.
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§22.341. Approval of Amendments to Existing Interconnection
Agreements.

(a)-(b) (No change.)

(c) Proceeding.

(1) Administrative review and approval.

(A) To be considered for administrative review and
approval an application shall:

(i) be uncontested by the parties; and

(ii) meet the requirements of FTA96 §252.

(B) The presiding officer may determine that a formal
review of the application is appropriate pursuant to paragraph (2) of
this subsection.

(C) At a minimum, the commission will allow inter-
ested persons, the Office of Regulatory Affairs, and the Office of
Policy Development to file comments pursuant to subsection (e) of
this section.

(2) Formal review. The presiding officer may determine
that a formal review is necessary to determine if the negotiated
agreement meets the requirements of the FTA96 §252. At a
minimum, the commission will allow interested persons and the
Office of Regulatory Affairs to file written comments, provided the
comments are filed within 25 days of the filing of the application.

(d) (No change.)

(e) Comments. An interested person or the Office of
Regulatory Affairs may file comments on the amended agreement by
filing 13 copies of the comments with the commission’s filing clerk
and serving a copy of the comments on each party to the agreement
within 20 days of the filing of the application. The comments shall
include the following information:

(1)-(3) (No change.)

(f) (No change.)

(g) Final Decision.

(1) Administrative approval. The commission delegates
its authority to the presiding officer to administratively approve
or deny any interconnection agreement amendments subject to the
administrative review process in subsection (c)(1) of this section. The
notice of approval or denial shall be issued within 35 days of the
filing of the application. If a notice of denial is filed, the notice of
denial shall include written findings indicating any deficiencies in the
agreement.

(2) Formal approval. When an amendment to an inter-
connection agreement is subject to the formal review process in sub-
section (c)(2) of this section, the commission will issue its final de-
cision on the amendment within 90 days following the filing of the
application. The commission’s final decision may reject the amend-
ment as submitted, approve the amendment as submitted, or approve
the amendment with modifications necessary to establish or enforce
compliance with other requirements of state law. If the commission
rejects the amendment, the final decision will include written findings
indicating any deficiencies in the amendment.

(h) Rehearing regarding administratively approved amend-
ments to existing interconnection agreements.

(1) On the first and fifteenth day of each month the pre-
siding officer shall file a monthly status report, in a project created for

that purpose, listing all of the amendments to existing interconnection
agreements administratively approved since the previous report.

(2) Motions for reconsideration seeking commission re-
view of any amendment in a status report shall be filed within ten
days of the filing of that report. All motions for reconsideration shall
state any claimed error with specificity. Motions for reconsideration
filed by non-parties will be considered as comments filed by an in-
terested person.

(3) Upon the filing of a motion for reconsideration, the
Office of Policy Development shall send separate ballots to each
commissioner to determine whether the docket should be placed on
an open meeting agenda. If a majority of commissioners ballot to
reconsider the motion within five days of its filing, the amendment
shall be considered at the next open meeting for which notice of
the docket may properly be made. The administratively approved
agreement shall be considered approved on an interim basis from the
date the presiding officer filed the notice of approval until the time
to file motions for reconsideration has expired, or if a motion for
reconsideration is filed, until considered at open meeting.

(i) Filing of agreement. If the commission approves the
amendments to the agreement, the parties to the agreement shall file
three copies, one unbound, of the complete amended interconnection
agreement with the commission’s filing clerk, if one has not already
been filed, within ten days of the commission’s decision. The copies
shall be clearly marked with the control number assigned to the
proceeding and the language "Complete amended interconnection
agreement as approved on (insert date)."

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 10, 1999.

TRD-9903434
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: June 30, 1999
Proposal publication date: March 26, 1999
For further information, please call: (512) 936-7308

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

Part V. State Board of Dental Examiners

Chapter 115. Extension of Duties of Auxiliary
Personnel Dental Hygiene
22 TAC §115.20

The State Board of Dental Examiners adopts an amendment to
§115.20 with changes to the proposed text as published in the
April 16, 1999 issue of the Texas Register (24 TexReg 3016).

The proposed amendment to the rule are intended to more
closely track the provisions of Tex. Rev. Civ. Stat. Anno,
article 4551e, Section 4A (Vernon Supp., 1999). Further, as
proposed, subsection (d) of the rule was intended to establish
a four year life for the Dental Hygiene Advisory Committee
(DHAC) under the provisions of Texas Government Code §2110
(Vernon Supp., 1999). The change from the published language
is the deletion of subsection (d).

ADOPTED RULES June 25, 1999 24 TexReg 4821



The amended §115.20 as originally published in the Texas
Register provided the purpose of DHAC , that the State Board of
Dental Examiners (SBDE) will evaluate the committee annually,
that the members should select a chair who is to report to
the board on committee activities, and provided for continued
existence of the committee until September 1, 2003.

Subsections (a) (b) and (c) are adopted as proposed. Subsec-
tion (d) is deleted. An amendment to the Dental Practice Act,
Tex. Rev. Civ. Stat. Anno, Article 4543 et seq. (Vernon Supp.,
1999) set forth in Senate Bill 964, which is currently before the
Governor, provides that DHAC is subject to Texas Government
Code §325 (Vernon Supp., 1999), the Sunset Act. It also pro-
vides that DHAC is abolished on September 1, 2005 unless it
is continued in existence under the Sunset Act.

Thus, the rule as proposed conflicts with the amendment. Since
the specifics of DHAC’s duration and of how it may continue are
in the Dental Practice Act, subsection (d) is not appropriately
included in the rule.

There was one comment letter from the Texas Dental Hygien-
ists’ Association (TDHA) requesting three changes to the pub-
lished rule.

The first request was that subsection (d) be amended to provide
that DHAC should continue in existence until the SBDE is
abolished. Since the Legislature has spoken on this issue, the
Board cannot adopt rules contrary to the Dental Practice Act.
The continuation of DHAC is controlled by the Sunset Act. For
these reasons, the first suggestion of TDHA is not approved.

The second request was that a new subsection (e) be provided.
That section would require the SBDE to provide to Committee
members copies of all communications or information coming
to the Board that relate to dental hygiene. Further, the Board
would be required to provide each Committee member with an
agenda for all Board and Board Committee meetings. Lastly,
it would require that copies of information relating to dental
hygiene that is made available to Board members be provided
to each Committee member.

The amount of information or communications relating to dental
hygiene that comes to the Board is voluminous. As requested
the rule would require Board staff to review all magazines and
publications concerning dentistry to be reviewed for content.
Further, it would require that Committee members be provided
with copies of investigative files, which are confidential pursuant
to Article 4550, §2. The Board makes significant effort to ensure
that DHAC members have copies of information concerning
dental hygiene matters that may or will come before this Board.

The Board follows a policy of providing the DHAC chair with
copies of agendas for all Board and Board Committee meetings,
along with any information provided to Board members. The
TDHA is requesting establishment of a procedure that is already
in place, with one exception. Currently, only the DHAC chair is
provided with this information, while the request would result
in all members receiving a copy directly from the Board. It
is the Board’s intent that Committee members have copies of
the information and it looks to the chair to see that copies are
provided to them. Thus the addition of subsection (e) would
accomplish no purpose.

The third request was for a new subsection (f) which would make
all DHAC members ex officio members of all Board committees.
All committee meetings are posted and are open meetings that
may be attended by the public. Even though the chair can

refuse to allow participation in discussion by the public, as a
practical matter comment is always allowed if the commenter
has an interest in the subject under discussion. Further, since
the committees are Board committees, all of which are made up
of Board members, appointment of ex officio members who are
not Board members is inappropriate; such power for DHAC is
not provided for by Article 4551e at §4A. Further, as members
of the committee, albeit ex officio, all DHAC members would be
expected to attend all Board committee meetings. Travel costs
for six additional persons would devastate the agency’s travel
budget at a time when the Legislature has imposed a travel cap
for each fiscal year for the agency. In fact from the date this rule
is adopted until August 31, 2001, there are no funds for such
travel costs. Board committee recommendations are reviewed
by the Board in open meeting where the subject matter to be
discussed is published, and the DHAC chair can be allowed
input during the Board discussions. For the reasons set forth,
the Board declines to add subsection (f).

The amended rule is adopted under Texas Government Code
2001.021 et seq.; Texas Civil Statutes and article 4551d which
provides the State Board of Dental Examiners with the authority
to adopt and promulgate rules as may be necessary to ensure
compliance with laws relating to the practice of dentistry,
and article 4551e, §4A which establishes the Dental Hygiene
Advisory Committee.

§115.20. Dental Hygiene Advisory Committee–Purpose and Compo-
sition.

(a) The Dental Hygiene Advisory Committee is established
pursuant to Texas Civil Statutes, Article 4551e, §4A, for the purpose
of advising the Board on matters relating to dental hygiene.

(b) The Board shall annually evaluate the Committee’s work,
its usefulness, and the costs related to the Committee’s work to
include agency staff time in support of the Committee’s activities.
Reimbursement of costs shall be determined as set out in the General
Appropriations Act and under Article 4551e, §4A.

(c) The Committee shall elect from among its members a
presiding officer who shall serve for one year and who shall report
to the Board on Committee activities as may be required, but no less
often than annually.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 10, 1999.

TRD-9903439
Jeffry R. Hill
Executive Director
State Board of Dental Examiners
Effective date: June 30, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 463-6400

♦ ♦ ♦

Part XXIII. Texas Real Estate Commis-
sion

Chapter 535. Provisions of the Real Estate Li-
cense Act
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Subchapter A. General Provisions Relating to the
Requirement of Licensure
22 TAC §§535.1-535.3

The Texas Real Estate Commission (TREC) adopts an amend-
ment to §535.1, concerning when a real estate license is re-
quired, with changes to the proposed text as published in the
April 30, 1999, issue of the Texas Register (24 TexReg 3287).
Amendments to §535.2, concerning the broker’s responsibility,
and §535.3, concerning compensation accepted by a salesper-
son, are adopted without changes to the proposed text and will
not be republished.

The amendment to §535.1 clarifies that Texas Civil Statutes,
Article 6573a, (the Act) applies to those persons acting as
real estate brokers or salespersons within the state. On final
adoption, the commission determined that Texas consumers
should be protected when engaging in real estate transactions
from this state by means of the Internet, telephone, mail, e-
mail or other electronic medium and revised §535.1 to reflect
that position. As modified, the section provides that a person
conducting brokerage business from another state by means of
the specified media would be considered acting within Texas
and would be subject to the Act. Several subsections also were
deleted as unnecessary since the issues they concern are either
addressed elsewhere in TREC’s rules or in the Act. The section
also was revised to combine a number of subsections which
describe activities for which a license is not required, such as
the performance of secretarial or clerical functions. A general
definition of the terms "property" and "real property" was added
to clarify the meaning of the terms used in TREC’s rules.

The amendment to §535.2 eliminated unnecessary provisions
addressing matters not within the jurisdiction of the commission,
combined other provisions relating to the responsibility of the
broker and restated other provisions in clearer language. The
amendment to §535.3 broadened the scope of that section to
address payment of compensation by salespersons as well as
compensation paid to salespersons.

These actions are necessary to ensure the protection of Texas
consumers when engaging in real estate transactions, whether
conducted entirely in Texas, or conducted by persons acting
as real estate brokers from other states. By applying the Act to
persons conducting brokerage business from another state with
a Texas consumer, TREC is acting to ensure that the real estate
needs of Texas consumers will be served by persons who have
met the standards for real estate brokers required under Texas
law. These actions also are necessary to continue the process
of keeping TREC’s rules current and concise.

No comments were received regarding the proposed amend-
ments.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

§535.1. License Required.

(a) Texas Civil Statutes, Article 6573a (the Act) applies to
persons acting as real estate brokers or salespersons within this state,
regardless of the location of the real estate involved or the residence
of the person’s customers or clients. For the purposes of the Act,
conducting brokerage business from another state by mail, telephone,

the Internet, e-mail or other electronic medium is considered acting
within this state.

(b) Unless otherwise exempted by the Act, a person must be
licensed as a real estate broker or salesperson to show a broker’s
listings, solicit listings of real property perform any act defined as
that of a real estate broker by the Act. An unlicensed person may
be hired by a broker to act as a host or hostess at a property being
offered for sale by the broker, provided the unlicensed person engages
in no activity for which a license is required.

(c) The employees, agents or associates of a licensed broker,
including a corporation or limited liability company licensed as a
broker, must be licensed as real estate brokers or salespersons if
they direct or supervise other persons in the performance of acts
for which a license is required. A license is not required for the
performance of secretarial, clerical, or administrative tasks, such
as training personnel, performing duties generally associated with
office administration and personnel matters. Unlicensed employees,
agents, or associates may not solicit business for the broker or
hold themselves out as authorized to act as real estate brokers or
salespersons.

(d) As used in this chapter, the terms "property" and "real
property" have the same meaning as "real estate" as that term is
defined in the Act.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903454
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465-3900

♦ ♦ ♦
22 TAC §535.4

The Texas Real Estate Commission (TREC) adopts the repeal
of §535.4, concerning compensation paid by a salesperson,
without changes to the proposed text as published in the April
30, 1999, issue of the Texas Register (24 TexReg 3288).

As part of TREC’s review of Chapter 535 of the Texas Admin-
istrative Code, the provisions in §535.4 have been moved to
§535.3 in connection with an amendment to that section.

No comments were received regarding the proposal.

The repeal is adopted under Texas Civil Statutes, Article 6573a,
§5(h), which authorize the Texas Real Estate Commission to
make and enforce all rules and regulations necessary for the
performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903455
Mark A. Moseley
General Counsel
Texas Real Estate Commission
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Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465-3900

♦ ♦ ♦
Subchapter B. Definitions
22 TAC §§535.11, 535.14, 535.18

The Texas Real Estate Commission (TREC) adopts the repeal
of §535.11, concerning the definition of real estate, §535.14,
concerning offers to dispose of real estate, and §535.18,
concerning auctions, without changes to the proposed text as
published in the April 30, 1999, issue of the Texas Register (24
TexReg 3289).

Adoption of the repeals is necessary to shorten TREC’s rules by
eliminating unnecessary restatements of the agency’s enabling
legislation, Texas Civil Statutes, Article 6573a or sections which
duplicate the content of other sections.

No comments were received regarding the proposal.

The repeals are adopted under Texas Civil Statutes, Article
6573a, §5(h), which authorize the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903456
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465-3900

♦ ♦ ♦
22 TAC §§535.12, 535.13, 535.15-535.17, 535.21

The Texas Real Estate Commission (TREC) adopts an amend-
ment to §535.17, concerning appraisals, with changes to pro-
posed text as published in the April 30, 1999, issue of the Texas
Register (24 TexReg 3289). The proposed amendments to
§535.12, concerning general definitions, §535.13, concerning
dispositions of real estate, §535.15, concerning negotiations,
§535.16, concerning listings and §535.21, concerning unim-
proved lot sales and listing publications are adopted without
changes and will not be republished.

The amendment to §535.12 deletes subsections which are
unnecessary because they merely restate the general definition
of "real estate broker" contained in Texas Civil Statutes, Article
6573a, (the Act) or address issues which may be resolved
by referring directly to the Act. The remaining language was
revised to make it easier to read.

The amendment to §535.13 combines several subsections to
clarify the activities for which a person is required to be licensed
and updates the section to make it consistent with recent At-
torney General Letter Opinion Number 98-119, which permits
unlicensed employees of corporations and other business en-
tities to act for their employers. The amendment also clarifies

that a entity may be considered to be an owner if the entity
either holds record title to the property or has an equitable ti-
tle or right acquired by contract with the record title holder and
that a corporation or limited liability company is required to be
licensed as a real estate broker if it or its employee receives or
expects to receive a valuable consideration from the record title
holder for negotiating a sale or other disposition of the property.

The amendment to §535.15 deletes provisions concerning
activities which may be performed by a broker’s employees. The
deleted provisions have been combined and moved to §535.1
in connection with an amendment to that section.

The amendment to §535.16 rewrites the section for clarity and
deletes unnecessary provisions which merely restate the law. A
definition of the term "net listing" was added to make the section
easier to understand.

The amendment to §535.17 rewrites and shortens the section
for clarity and deletes subsections which merely restate the law
or which address issues which may be resolved by referring to
the Act.

The Texas Association of Realtors commented that the pro-
posed amendment to §535.17 made a substantive change that
may not have been intended, in that deletion of the phrase "for
a separate fee" would effectively extend the disclosure require-
ments imposed by the section to every opinion of value and
market analysis prepared by a broker, when the section had
been originally intended to address only an opinion of value or
analysis for which a separate fee was being charged.

The commission agreed and modified the language on final
adoption to require the disclosure only when a separate fee
is being charged.

The amendment to §535.21 rewrites the section for clarity and
to eliminate provisions which are repetitive.

Adoption of the amendments is necessary to complete the
process of reviewing TREC’s rules and making them current
and usable by the public.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

§535.17. Appraisals.
(a) A salesperson may make, sign, and present real estate

appraisals for the salesperson’s sponsoring broker, but the salesperson
must submit appraisals in the broker’s name and the broker is
responsible for the appraisals.

(b) Texas Civil Statutes, Article 6573a (the Act) does not
apply to appraisals performed by the employees of a financial
institution or investment firm in connection with a contemplated loan
or investment by their employers.

(c) Except as provided by this section, appraisals of real
property performed in this state by Texas real estate licensees must be
conducted in accordance with the Uniform Standards of Professional
Appraisal Practice of the Appraisal Foundation in effect at the time
the appraisal is performed. If a real estate licensee, for a separate
fee, provides an opinion of value or comparative market analysis
which does not conform with the Uniform Standards of Professional
Appraisal Practice of the Appraisal Foundation, the licensee shall also
provide the person for whom the opinion or analysis is prepared with
a written statement containing the following language: "THIS IS AN
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OPINION OF VALUE OR COMPARATIVE MARKET ANALYSIS
AND SHOULD NOT BE CONSIDERED AN APPRAISAL. In
making any decision that relies upon my work, you should know that
I have not followed the guidelines for development of an appraisal or
analysis contained in the Uniform Standards of Professional Appraisal
Practice of the Appraisal Foundation."

(d) The statement required by subsection (c) of this section
must be made part of any written opinion or analysis report and must
be reproduced verbatim.

(e) The exception allowed by subsection (c) of this section
does not apply to a transaction in which the Resolution Trust
Corporation or a federal financial institutions regulatory agency has
required compliance with the Uniform Standards of Professional
Appraisal Practice of the Appraisal Foundation.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903457
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465-3900

♦ ♦ ♦
Subchapter C. Exemptions to Requirement of Li-
censure
22 TAC §§535.31-535.35

The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.31, concerning exempt attorneys at law, §535.32,
concerning exempt attorneys in fact, §535.33, concerning ex-
empt public officials, §535.34, concerning exempt salespersons
employed by an owner, and §535.35, concerning exempt em-
ployees renting or leasing their employer’s real estate, without
changes to the proposed text as published in the April 30, 1999,
issue of the Texas Register (24 TexReg 3292). The text will
not be republished. Adoption of the amendments is necessary
to complete the review of TREC’s rules, reducing their volume
wherever possible and making them easier for the public to use.

The amendment to §535.31 restates the exemption for licensed
attorneys and combines several subsections to make the sec-
tion easier to read. Provisions relating to the attorney’s client
and non-client relationships, State Bar of Texas rules and mem-
bership in trade associations have been deleted as unneces-
sary. The amendment to §535.32 makes the section concerning
the exemption for attorneys-in-fact easier to read. The amend-
ment to §535.33 restates the exemption for public officials and
deletes subsections which merely provide examples of pub-
lic officials exempt from the requirement of holding a license
or registration issued by TREC. The amendment to §535.34
deletes unnecessary provisions which merely provide examples
of relationships between a builder and other persons who are
not entitled to claim an exemption from licensing requirements.
The amendment to §535.35 makes nonsubstantive changes
and deletes a subsection that merely repeats the statutory ex-
emption for employees renting or leasing their employer’s real
estate.

No comments were received regarding the proposal.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903458
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465–3900

♦ ♦ ♦
Subchapter D. The Commission
22 TAC §535.41, §535.42

The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.41, concerning procedures for meetings of the
members of the commission, and §535.42, concerning TREC’s
jurisdiction and authority, without changes to the proposed text
as published in the April 30, 1999, issue of the Texas Register
(24 TexReg 3293). The text will not be republished. Adop-
tion of the amendments is necessary to complete the review
of TREC’s rules, reducing their volume wherever possible and
making them easier for the public to use.

The amendment to §535.41 makes the section easier to read
and consistent in style with TREC’s other rules. The amend-
ment to §535.42 deletes unnecessary language, combines pro-
visions and clarifies the authority of the staff administrative law
judge to order issuance of a probationary license.

No comments were received regarding the proposal.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903459
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465–3900

♦ ♦ ♦
Subchapter E. Requirements for Licensure
22 TAC §§535.51–535.53
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The Texas Real Estate Commission (TREC) adopts amend-
ments to §535.51, concerning general requirements for a real
estate license, §535.52, concerning individual applicants, and
§535.53, concerning applications by corporations and limited
liability companies, without changes to the proposed text as
published in the April 30, 1999, issue of the Texas Register
(24TexReg 3294). The text will not be republished. Adop-
tion of the amendments is necessary to complete the review
of TREC’s rules, reducing their volume wherever possible and
making them easier for the public to use.

The amendment to §535.51 clarifies that applicants must file the
application for a license on the form adopted by the commission
for that purpose and that applications will be returned to the
applicant if requisite education or experience requirements have
not been satisfied. The amendment to §535.52 generally
restates TREC’s statutory authority to disapprove an application
at any time prior to the issuance of a license if the applicant fails
to satisfy TREC as to the person’s honesty, trustworthiness and
integrity. The amendment to §535.53 combines and shortens
the provisions relating to the licensing of corporations and
limited liability companies. A provision relating to the authority
of an unlicensed corporate officer was deleted in §535.53,
because that subject is being addressed in an amendment to
§535.13.

No comments were received regarding the proposal.

The amendments are adopted under Texas Civil Statutes,
Article 6573a, §5(h), which authorize the Texas Real Estate
Commission to make and enforce all rules and regulations
necessary for the performance of its duties.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 11, 1999.

TRD-9903460
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Effective date: July 1, 1999
Proposal publication date: April 30, 1999
For further information, please call: (512) 465–3900

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part II. Parks and Wildlife Department

Chapter 53. Finance

Subchapter A. License Fees and Boat and Motor
Fees
31 TAC §53.3

The Texas Parks and Wildlife Commission adopts an amend-
ment to §53.3, concerning Other Recreational Hunting and Fish-
ing Licenses, Stamps, and Tags, without changes to the pro-
posed text as published in the March 12, 1999, issue of the
Texas Register (24 TexReg 1748).

The amendment is necessary for the department to recover the
cost of administering and enforcing the new bonus white-tailed
deer tag, and to generate revenue to provide greater public
hunting opportunity.

The amendment creates a new subsection (h) to establish a fee
for the purchase of a bonus white-tailed deer tag.

The department received 11 comments regarding adoption of
the proposed rule. The commenters stated that the fee was
too low. The department disagrees with the comments and
responds that the fee is intended to be affordable. No changes
were made as a result of the comments.

The amendment is adopted under the provisions of Parks
and Wildlife Code, Chapter 42, §42.010, which authorizes the
commission to establish fees for tags.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903371
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 12, 1999
For further information, please call: (512) 389–4775

♦ ♦ ♦
Chapter 65. Wildlife
The Texas Parks and Wildlife Commission adopts amendments
to §§65.11, 65.26, 65.28, 65.42, 65.46, and 65.72, concerning
the Statewide Hunting and Fishing Proclamation. Sections
65.11, 65.42, and 65.72 are adopted with changes to the
proposed rules as published in the March 5, 1999, issue of the
Texas Register (24 TexReg 1574). Sections 65.26, 65.28, and
65.46 are adopted without changes and will not be republished.

The change to §65.11, concerning Lawful Means, removes a
proposed prohibition on devices built into or attached to a bow
that would allow it to be locked at full or partial draw. The
change to §65.42, concerning Deer, removes a proposal that
would have opened the season for white-tailed deer in Blanco,
Gillespie, Llano, and Mason counties on the Saturday closest
to November 15; removes proposals that would have restricted
the harvest of buck deer in Washington, Fayette, Lavaca, Austin,
and Colorado counties; alters a roadway boundary in Victoria
County to conform with actions of the Texas Department of
Transportation; and establishes a permit requirement for the
hunting of antlerless deer in Grayson County. The change to
§76.72, concerning Fish, establishes an effective date of May
20, 1999, for bag and possession limits for red snapper; adds
three species to the list of lawful baitfish in 17 West Texas
counties and clarifies that all other baitfish may not be used or
possessed while fishing; and eliminates a proposed zero bag
limit on red snapper for the captain and crew of for-hire vessels.

The rules in general are justified under the provisions of Parks
and Wildlife Code, Chapter 61, which requires the department
to provide open seasons for the hunting of game animals and
game birds when its investigations and findings of fact reveal
that open seasons may be safely provided, and further, requires
the commission to specify the species, quantity, age or size, and
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sex of wildlife resources that may be taken or possessed; the
means and methods by which wildlife resources may be taken,
and the geographical locations where wildlife resources may be
taken.

In particular, §65.11 is justified because the department has
expanded the former late antlerless-only season to include
spike bucks as well as antlerless deer. Section 65.26 is
justified because the creation of a bonus white-tailed deer
tag for use on managed lands necessitates the inclusion of
language to conform the section’s application to holders of a
bonus tag, and because the extended season available to MLD
properties in Hill Country counties is a general season and
therefore the stamp requirement for muzzleloading weapons
does not apply. Section 65.28 is justified because the creation
of a bonus white-tailed deer tag for use on managed lands
necessitates the inclusion of language to conform the section’s
application to holders of a bonus tag. Section 65.42 is
justified because: biological and demographic data indicate that
antlerless deer populations in Archer, Baylor, Clay, Montague,
and Wise counties may be hunted for the entire season
without risk of negative impacts to the health of the population;
biological data indicates that an archery-only general season
in Grayson County would have a negligible impact on deer
populations in that county; bonus white-tailed deer tags may
be safely provided on properties for which a finite harvest
quota has been determined under a department-approved
management plan; controlled deer harvest on certain wildlife
management areas jointly managed by the department and
the U.S. Forest Service can be provided just as sensibly by
U.S. Forest Service authorization as by department permit; and
the redesignation of highways serving as regulatory boundaries
necessitates conforming regulatory language to preserve the
biological integrity of hunting regulations. Section 65.46 is
justified because biological and demographic data indicate
that additional conservative hunting opportunity can be safely
provided. Section 65.72 is justified because: restriction of
certain species of baitfish in West Texas offers protection to
endangered species of fishes; biological data indicate that the
harvest of smaller walleye is justified to attain a better population
structure; existing regulations for largemouth bass on Lakes
Brownwood, Champion Creek, Coleman, Striker, Tyler State
Park, and Weatherford, Fort Phantom Hill and E. V. Spence
were experimental and the department has decided to return
to the standard statewide regulations in light of the negligible
effectiveness of the experimental regulations; biological data
indicate that smaller bass can be harvested on Lake Murvaul
without negatively impacting the health of bass populations;
the temporary retention of fish for weighing purposes is not
likely to result in statistically significant fish mortality; allowing
the use of hand-held devices underwater is inconsistent with
the equitable distribution of fishing opportunity; and conforming
state regulations to federal regulations in federal waters reduces
angler confusion and enhances enforcement activities.

The amendment to §65.11, concerning Lawful Means, modi-
fies the provisions of paragraph (1)(B) to reflect the fact that
muzzleloader-only seasons now apply to spike-bucks as well as
antlerless deer. The amendment to §65.26, concerning Man-
aged Lands Deer Permits, adds provisions for the use of bonus
tags in conjunction with MLD permits and specifies that the
provisions of muzzleloader-only seasons do not apply on prop-
erties qualifying for an extended season and enhanced bag
limit. The amendment to §65.28, concerning Landowner As-
sisted Management Permit System, adds provisions for the use

of bonus tags in conjunction with LAMPS permits. The amend-
ment to §65.42, concerning Deer: increases the statewide bag
limit for white-tailed deer for persons who purchase a bonus
tag; specifies the conditions for use of the bonus tag; elimi-
nates ’doe days’ in Archer, Baylor, Clay, Montague, and Wise
counties; expands the number of ’doe days’ in the counties
listed in paragraph (4)(C); and creates a restricted general sea-
son in Grayson County. The amendment to §65.46, concern-
ing Squirrel, creates a youth-only open season in certain coun-
ties. The amendment to §65.72, concerning Fish: establishes
a prohibition on the underwater use of hand-operated devices
to take fish; modifies the statewide walleye regulations to al-
low two walleye of less than 16 inches in the daily bag limit;
reduces the minimum length for largemouth bass from 16 to
14 inches on Lakes Brownwood, Champion Creek, and Cole-
man; removes the 14-18 inch length limit on Lakes Striker, Tyler
State Park, and Weatherford, which places these lakes under
the statewide 14-inch minimum length and 5-fish daily bag limit;
imposes a 12-inch minimum length limit for blue catfish and
a 25-fish daily bag limit for blue and channel catfish on Fort
Phantom Hill and E.V. Spence Reservoirs; creates a 14-21 inch
slot limit for largemouth bass on Lake Murvaul while allowing
one fish per day over 21 inches to be retained; changes the
minimum allowable length limit for temporarily weighing and re-
taining largemouth bass on Purtis Creek State Park Lake and
all water bodies within the boundaries of Purtis Creek State
Park, Gibbons Creek Reservoir and all waters within Texas Mu-
nicipal Power Agency property, and Lake Raven to 21 inches;
restricts baitfish use in Brewster, Crane, Crockett, Culberson,
Ector, El Paso, Jeff Davis, Hudspeth, Loving, Pecos, Presidio,
Reeves, Terrell, Upton, Val Verde, Ward, and Winkler counties
to common carp, fathead minnows, gizzard and threadfin shad,
sunfish (Lepomis), goldfish, Mexican tetra, Rio Grande cichlid,
silversides, and golden shiners; and conforms regulations for
king mackerel and red snapper with proposed regulations for
federal waters.

The department received 215 comments opposing the pro-
posed opening date of deer season in Blanco, Llano, Gillespie,
and Mason counties on the basis that it would reduce hunter
opportunity, would not result in higher quality deer, and would
negatively impact local economies. The department agrees that
hunter opportunity would be reduced and that there would be no
appreciable biological benefit for the resource, and has made
changes accordingly. The department received 227 comments
in support of the proposed amendment.

The department received 13 comments opposed to the proposal
to restrict the harvest of buck deer in Austin, Colorado, Lavaca,
and Fayette counties. The commenters stated that fragmented
land ownership, high hunting pressure, and poor habitat could
not be offset by the proposal and that the regulation would
make 90% of the bucks in those counties unavailable for
lawful hunting. The department agrees with the commenters
and further adds that Parks and Wildlife Code requires the
department to prevent conditions of waste or depletion, but
does not authorize the promulgation of regulations merely on
the basis of aesthetics. The department has made changes
accordingly. The department received 399 comments in favor
of the proposal.

The department received 5 comments against the proposal to
restrict the harvest of buck deer in Washington County. The
commenters stated that the proposed regulation would make
90% of the buck deer in the county unavailable for lawful
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hunting. The department agrees with the commenters and has
made changes accordingly, and further adds that Parks and
Wildlife Code requires the department to prevent conditions of
waste or depletion, but does not authorize the promulgation of
regulations merely on the basis of aesthetics. The department
received 175 comments in favor of the proposal.

The department received two comments opposed to the open-
ing of a general season for deer in Grayson County because it
would negatively affect migratory bird hunting. The department
disagrees with the comments and responds that deer season
does not unduly conflict with migratory game bird seasons in
other counties around Grayson County, or anywhere else in the
state, for that matter. No changes were made as a result of the
comments. The department received 322 comments in favor of
the proposal.

The department received 25 comments opposing a proposal
that would have prohibited, during the archery-only season,
any device built into or attached to a bow that would enable
the bow to be locked at full or partial draw. The commenters
stated that such a device enabled youth, seniors, and other
hunters who would ordinarily be unable to draw a traditional
bow to participate in archery hunting, and that the device did
not deprive other hunters of recreational opportunity or affect
the quality of hunting enjoyed by hunters who preferred not to
use the device. The department agrees with the commenters
and has made changes accordingly. The department received
four comments in favor of the proposal.

The department received 42 comments opposing the proposal
to create a bonus white-tailed deer tag. Commenters were
opposed primarily on the grounds that such a tag would benefit
only large landowners and affluent hunters; that the fee wasn’t
high enough, and because the present bag limits are sufficient.
The department disagrees with the comments and responds
that the bonus tag is a management tool and can only be used in
conjunction with department-approved management plans that
specify a finite harvest quota, that the fee was set to make
the tag affordable to the greatest number of people, and that
the anticipated demand for the tags will be less than half of
one percent of the state’s licensed hunters. No changes were
made as a result of the comments. The department received 9
comments in favor of the proposal.

The department received six comments opposing the proposal
to eliminate ’doe days’ in several North Texas counties. The
commenters stated that the doe population was not large
enough to sustain either-sex hunting on a full-season basis. The
department disagrees with the comments and responds that
population surveys indicate that the antlerless deer population
in the affected counties is sufficient to justify the creation of
additional opportunity. No changes were made as a result of
the comments. Nine comments in favor of the proposal were
received.

The department received 116 comments opposing the proposal
creating a slot limit for largemouth bass on Lake Murvaul and al-
lowing one fish per day of over 21 inches to be retained, largely
on the basis that the rule would negatively impact tournament
fishing. The department disagrees with the comments and re-
sponds that the proposal will improve the quality of angling for
bass and alleviate some potential structural problems in the
bass population. No changes were made as a result of the
comments. The department received nine comments in favor
of the proposal.

The department received one comment in favor of the proposal
to change the length limit on blue catfish back to the statewide
limit of 12 inches on Fort Phantom Hill Reservoir.

The department received one comment opposing the proposal
to change the minimum length limit for temporary weighing on
Purtis Creek State Park Lake. The department disagrees with
the comment and responds that any additional mortality of bass
will be minimal and will be out-weighed by additional opportunity
to weigh big bass.

The department received two comments opposing the proposal
to decrease the daily bag limit on red snapper. The depart-
ment disagrees with the comments and responds that the cur-
rent minimum size limit and proposed reduced daily bag and
possession limits correspond to a regulation implemented by
the Gulf of Mexico Fishery Management Council in federal wa-
ters where most of the red snapper fishery occurs. This would
insure consistency in regulation enforcement and reduce con-
fusion for anglers. In addition, the biomass yield per recruit and
the spawning success of the over fished red snapper stocks
would be improved. No changes were made as a result of the
comments.

Subchapter A. Statewide Hunting and Fishing
Proclamation

Division 1. General Provisions
31 TAC §§65.11, 65.26, 65.28

The amendments are adopted under the authority of Parks
and Wildlife Code, Chapter 61, Uniform Wildlife Regulatory Act
(Wildlife Conservation Act of 1983), and Chapter 67, which
provide the Commission with authority to establish wildlife
resource regulations for this state; and under §42.0177, which
authorizes the commission to modify or eliminate the tagging
requirements of Parks and Wildlife Code, Chapter 42.

§65.11. Lawful Means.

It is unlawful to hunt any of the wildlife resources of this state except
by the means authorized by this section and as provided in §65.19 of
this title (relating to Hunting Deer with Dogs).

(1) Firearms.

(A) (No change.)

(B) Special muzzleloader-only deer seasons are re-
stricted to muzzleloading firearms only.

(C)-(D) (No change.)

(2) Archery.

(A)-(D) (No change.)

(E) Special archery-only seasons are restricted to law-
ful archery equipment only, except as provided in paragraph (3) of
this section.

(3)-(5) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903372
Gene McCarty
Chief of Staff
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Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 389–4775

♦ ♦ ♦
Division 2. Open Seasons and Bag Limits-
Hunting Provisions
31 TAC §65.42, §65.46

The amendments are adopted under Parks and Wildlife Code,
Chapter 61, Uniform Wildlife Regulatory Act (Wildlife Conserva-
tion Act of 1983), which provides the Commission with authority
to establish wildlife resource regulations for this state.

§65.42. Deer.
(a) Except as provided in §65.27 of this title (relating to

Antlerless and Spike-Buck Deer Control Permits) or paragraph (10)
of this subsection, no person may exceed the annual bag limit of five
white-tailed deer (no more than three bucks) and two mule deer (no
more than one buck).

(b) White-tailed deer. The open seasons and annual bag
limits for white-tailed deer shall be as follows.

(1) In Bandera, Bexar, Blanco, Brewster, Brown, Burnet,
Coke, Coleman, Comal (west of Interstate 35), Concho, Crockett,
Culberson, Edwards, Gillespie, Glasscock, Hays (west of Interstate
35), Howard, Irion, Jeff Davis, Kendall, Kerr, Kimble, Kinney (north
of U.S. Highway 90), Llano, Mason, McCulloch, Medina (north of
U.S. Highway 90), Menard, Mills, Mitchell, Nolan, Pecos, Presidio,
Reagan, Real, Reeves, Runnels, San Saba, Schleicher, Sterling,
Sutton, Terrell, Tom Green, Travis (west of Interstate 35), Upton (that
southeastern portion located both south of U.S. Highway 67 and east
of State Highway 349), Uvalde (north of U.S. Highway 90), and Val
Verde (north of U.S. Highway 90; and that portion located both south
of U.S. 90 and west of Spur 239) counties, there is a general open
season.

(A) Open season: first Saturday in November through
the first Sunday in January.

(B) Bag limit: four deer, no more than two bucks.

(2) In Aransas, Atascosa, Bee, Calhoun, Cameron, Hi-
dalgo, Live Oak, Nueces, Refugio, San Patricio, Starr, and Willacy
counties, there is a general open season.

(A) Open season: second Saturday in November
through the third Sunday in January.

(B) Bag limit: four deer, no more than two bucks.

(C) Special Late General Season. In the counties listed
in this paragraph there is a special late general season for the take of
antlerless and spike-buck deer only.

(i) Open season: 14 consecutive days starting the
first Monday following the third Sunday in January.

(ii) Bag limit: four antlerless or spike-buck deer in
the aggregate, no more than two of which may be spike bucks.

(3) In Brooks, Dimmit, Duval, Frio, Jim Hogg, Jim Wells,
Kenedy, Kinney (south of U.S. Highway 90), Kleberg, LaSalle,
Maverick, McMullen, Medina (south of U.S. Highway 90), Uvalde
(south of U.S. Highway 90), Val Verde (that southeastern portion
located both south of U.S. Highway 90 and east of Spur 239), Webb,
Zapata, and Zavala counties, there is a general open season.

(A) Open season: Second Saturday in November
through the third Sunday in January.

(B) Bag limit: five deer, no more than three bucks.

(C) Special Late General Season. In the counties listed
in this paragraph there is a special late general season for the take of
antlerless and spike-buck deer only.

(i) Open season: 14 consecutive days starting the
first Monday following the third Sunday in January.

(ii) Bag limit: five antlerless or spike-buck deer in
the aggregate, no more than three of which may be spike bucks.

(4) No person may take or attempt to take more than one
buck deer per license year from the counties, in the aggregate, listed
within this paragraph, except as provided in subsection (a) of this
section or authorized under the provisions of §65.26 of this title
(relating to Managed Land Deer Permits).

(A) In Archer, Baylor, Bell (west of Interstate 35),
Bosque, Callahan, Clay, Comanche, Coryell, Eastland, Erath,
Grayson, Hamilton, Hood, Jack, Lampasas, McLennan, Montague,
Palo Pinto, Parker, Shackelford, Somervell, Stephens, Taylor,
Throckmorton, Williamson (west of Interstate 35), Wise, and Young
counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) Special regulation. In Grayson County:

(I) lawful means are restricted to lawful archery
equipment and crossbows only; and

(II) antlerless deer shall be taken by MLD
permit only, except on the Hagerman National Wildlife Refuge.

(B) In Brazoria, Fort Bend, Goliad (south of U.S.
Highway 59), Harris, Jackson (south of U.S. Highway 59),
Matagorda, Victoria (that portion of the county that is south of both
U.S. Highway 59 and U.S. Business Highway 59), and Wharton
(south of U.S. Highway 59) counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. If MLD permits
have been issued, they must be attached to all antlerless deer harvested
on the tract of land. After the first 23 days, antlerless deer may be
taken only by MLD antlerless permits.

(C) In Armstrong, Borden, Briscoe, Carson, Childress,
Collingsworth, Cottle, Crosby, Dickens, Donley, Fisher, Floyd,
Foard, Garza, Gray, Hall, Hansford, Hardeman, Haskell, Hemphill,
Hutchinson, Jones, Kent, King, Knox, Lipscomb, Motley, Ochiltree,
Randall, Roberts, Scurry, Stonewall, Swisher, Wheeler, Wichita, and
Wilbarger counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.
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(iii) During the first 16 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. After the first 16
days, antlerless deer may be taken only by MLD antlerless permits.

(D) In Cooke, Denton, Hill, Johnson, and Tarrant
counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) During the first nine days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD permits have been issued for the tract of land. After the first
nine days, antlerless deer may be taken only by MLD antlerless
permits.

(E) In Anderson, Bowie, Brazos, Burleson, Camp,
Cass, Cherokee, Delta, Franklin, Freestone, Gregg, Grimes, Harrison,
Henderson, Hopkins, Houston, Lamar, Leon, Limestone, Madison,
Marion, Morris, Navarro, Red River, Robertson, Rusk, San Jacinto,
Smith, Titus, Trinity, Upshur, Van Zandt, Walker, and Wood counties,
there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) Antlerless deer may be taken only by MLD
antlerless permits or LAMPS permits.

(iv) Special Requirement: In that portion of Hen-
derson County bounded on the north by the county line, on the east
by U.S. Highway 175 and Tin Can Alley Road, on the south by State
Highway 31, and on the west by State Highway 274, hunting of deer
is restricted to shotguns with buckshot, longbow, compound bow, re-
curved bow, or crossbow. Other game animals or game birds may be
taken only with shotgun, longbow, compound bow, recurved bow, or
crossbow.

(F) In Dallam, Hartley, Moore, Oldham, Potter, and
Sherman Counties, there is a general open season.

(i) Open season: Saturday before Thanksgiving for
16 consecutive days.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) Antlerless deer may be taken only by MLD
antlerless permits.

(G) In Nacogdoches, Panola, Sabine, San Augustine
and Shelby Counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) From Thanksgiving Day through the Sunday
immediately following Thanksgiving Day, antlerless deer may be
taken without antlerless deer permits unless MLD or LAMPS permits
have been issued for the tract of land. If MLD or LAMPS permits
have been issued, they must be attached to all antlerless deer harvested
on the tract of land. From the first Saturday in November through

the day before Thanksgiving Day, and from the Monday immediately
following Thanksgiving Day through the first Sunday in January,
antlerless deer may be taken only by MLD antlerless deer permits
or LAMPS permits. On National Forest, Corps of Engineers, Sabine
River Authority and Trinity River Authority lands, antlerless deer
may be taken only by MLD antlerless permits.

(H) In Austin, Bastrop, Bell (east of Interstate 35),
Caldwell, Colorado, Comal (east of Interstate 35), Crane, DeWitt,
Ector, Ellis, Falls, Fannin, Fayette, Goliad (north of U.S. Highway
59), Gonzales, Guadalupe, Hays (east of Interstate 35), Hunt, Jackson
(north of U.S. Highway 59), Karnes, Kaufman, Lavaca, Lee, Loving,
Midland, Milam, Rains, Travis (east of Interstate 35), Upton (that
portion located north of U.S. Highway 67; and that area located both
south of U.S. Highway 67 and west of state highway 349), Victoria
(that portion of the county that is north of both U.S. Highway 59
and U.S. Business Highway 59), Waller, Ward, Washington, Wharton
(north of U.S. Highway 59), Williamson (east of Interstate 35), and
Wilson counties, there is a general open season.

(i) Open season: first Saturday in November
through the first Sunday in January.

(ii) Bag limit: three deer, no more than one buck
and no more than two antlerless.

(iii) Antlerless deer may be taken only by MLD
antlerless permits.

(5) In Angelina, Chambers, Hardin, Jasper, Jefferson,
Liberty, Montgomery, Newton, Orange, Polk, and Tyler counties,
there is a general open season.

(A) Open season: first Saturday in November through
the first Sunday in January.

(B) Bag limit: four deer, no more than two bucks and
no more than two antlerless.

(C) During the first 23 days of the general season,
antlerless deer may be taken without antlerless deer permits unless
MLD or LAMPS permits have been issued for the tract of land. If
MLD or LAMPS permits have been issued, they must be attached to
all antlerless deer harvested on the tract of land. After the first 23
days, antlerless deer may be taken only by MLD antlerless permits or
LAMPS permits. On Corps of Engineers, Sabine River Authority and
Trinity River Authority lands, antlerless deer may be taken only by
MLD antlerless permits. On the Sam Houston, Bannister, Alabama
Creek, and Moore Plantation Wildlife Management Areas, antlerless
deer may only be taken by written authorization of the U.S. Forest
Service.

(6) In Andrews, Bailey, Castro, Cochran, Collin, Dallas,
Dawson, Deaf Smith, El Paso, Gaines, Galveston, Hale, Hockley,
Hudspeth, Lamb, Lubbock, Lynn, Martin, Parmer, Rockwall, Terry,
Winkler, and Yoakum counties, there is no general open season.

(7) Archery-only open seasons. In all counties where
there is a general open season for white-tailed deer, there is an
archery-only open season during which either sex of white-tailed deer
may be taken as provided for in §65.11(2) and (3) of this title (relating
to Means and Methods).

(A) Open season: the Saturday closest to September
30 for 30 consecutive days.

(B) Bag limit: the bag limit in any given county is as
provided for that county during the general open season.
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(8) Muzzleloader-only open seasons, and bag and posses-
sion limits shall be as follows.

(A) In Bandera, Bexar, Blanco, Brewster, Brown, Bur-
net, Coke, Coleman, Comal (west of Interstate 35), Concho, Crockett,
Culberson, Edwards, Gillespie, Glasscock, Hays (west of Interstate
35), Howard, Irion, Jeff Davis, Kendall, Kerr, Kimble, Kinney (north
of U.S. Highway 90), Llano, Mason, Medina (north of U.S. Highway
90), Menard, McCulloch, Mills, Mitchell, Nolan, Pecos, Presidio,
Reagan, Real, Reeves, Runnels, San Saba, Schleicher, Sterling, Sut-
ton, Terrell, Tom Green, Travis (west of Interstate 35), Upton (that
portion located both south of U.S. Highway 67 and east of state high-
way 349), Uvalde (north of U.S. Highway 90), and Val Verde (north
of U.S. Highway 90; and that portion located both south of U.S.
Highway 90 and west of Spur 239) counties, there is an open season
during which only antlerless and spike-buck deer may be taken only
with a muzzleloader.

(B) Open Season: from the first Saturday following
the closing of the general open season for nine consecutive days.

(C) Bag limit: four antlerless or spike-buck deer in the
aggregate, no more than two of which may be spike bucks.

(9) Special Youth-Only Season. There shall be a special
youth-only general hunting season in all counties where there is a
general open season.

(A) open season: the Saturday and Sunday immedi-
ately preceding the first Saturday in November.

(B) bag limits, provisions for the take of antlerless
deer, and special requirements:

(i) as specified for the first two days of the general
season in the individual counties in paragraphs (1)-(6) of this
subsection, except as provided in item (ii) of this subparagraph; and

(ii) in the counties listed in paragraph (4)(G) of this
subsection, as specified for the period of time from Thanksgiving Day
through the Sunday immediately following Thanksgiving Day.

(C) Only licensed hunters 16 years of age or younger
may hunt during the season established by this subsection.

(10) Bonus tag.

(A) A person in possession of a valid bonus deer tag
may take one buck or antlerless white-tailed deer during an open
white-tailed deer season in any county, irrespective of the county bag
limit, provided that person also possesses one of the following:

(i) an appropriate, valid MLD permit (buck or
antlerless);

(ii) a valid LAMPS permit (antlerless only); or

(iii) an appropriate, valid Special Permit (buck or
antlerless) issued by the department for a public hunt, in which
case the bonus tag is valid only on the wildlife management area
or state park specified by the permit and only during the date and
time specified on the permit.

(B) No person may:

(i) purchase more than five bonus tags per license
year;

(ii) use a bonus tag on more than one animal; or

(iii) buy, sell, or otherwise exchange a bonus tag
for remuneration or considerations of any kind; however, a bonus tag
may be given to another person.

(C) A person who kills a deer shall immediately attach
a properly executed bonus tag to the deer.

(c) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903373
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 389–4775

♦ ♦ ♦
Division 3. Seasons and Bag Limits-Fishing Pro-
visions
31 TAC §65.72

The amendment is adopted under Parks and Wildlife Code,
Chapter 61, Uniform Wildlife Regulatory Act (Wildlife Conserva-
tion Act of 1983), which provides the Commission with authority
to establish wildlife resource regulations for this state.

§65.72. Fish.

(a) General rules.

(1)-(5) No change.)

(6) In Brewster, Crane, Crockett, Culberson, Ector, El
Paso, Jeff Davis, Hudspeth, Loving, Pecos, Presidio, Reeves, Terrell,
Upton, Val Verde, Ward, and Winkler counties, the only fishes that
may be used or possessed for bait while fishing are common carp,
fathead minnows, gizzard and threadfin shad, sunfish (Lepomis),
goldfish, golden shiners, Mexican tetra, Rio Grande cichlid, and
silversides (Atherinidae family).

(b) Bag, possession, and length limits. The bag and posses-
sion limits for red snapper become effective May 20, 1999.

(1) (No change.)

(2) There are no bag, possession, or length limits on game
or non-game fish, except as provided in these rules.

(A) (No change.)

(B) Statewide daily bag and length limits shall be as
follows:
Figure: 31 TAC §65.72(b)(2)(B)

(C) Exceptions to statewide daily bag, possession, and
length limits shall be as follows:

(i) The following is a figure:
Figure: 31 TAC 65.72(b)(2)(C)(i)

(ii) (No change.)

(c) Devices, means and methods.

(1)-(4) (No change.)

(5) Device Restrictions.

(A)-(H) (No change.)

(I) Pole and line.

ADOPTED RULES June 25, 1999 24 TexReg 4831



(i) Game and non-game fish may be taken by pole
and line. It is unlawful to take or attempt to take fish with one or
more hooks attached to a line or artificial lure used in a manner to
foul-hook a fish (snagging or jerking). A fish is foul-hooked when
caught by a hook in an area other than the fish’s mouth.

(ii) Game and nongame fish may be taken by pole
and line. It is unlawful to take fish with a hand-operated device held
underwater except that a spear gun and spear may be used to take
nongame fish.

(iii) Game and non-game fish may be taken by
pole and line, except that in the Guadalupe River in Comal County
from the second bridge crossing on River Road upstream to the
easternmost bridge crossing on F.M. Road 306, rainbow and brown
trout may not be retained when taken by any method except artificial
lures. Artificial lures cannot contain or have attached either whole or
portions, living or dead, of organisms such as fish, crayfish, insects
(grubs, larvae, or adults), or worms, or any other animal or vegetable
material, or synthetic scented materials. This does not prohibit the
use of artificial lures that contain components of hair or feathers. It
is an offense to possess rainbow and brown trout while fishing with
any other device in that part of the Guadalupe River defined in this
paragraph.

(J)-(R) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903374
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 389–4775

♦ ♦ ♦
Subchapter H. Public Lands Proclamation
31 TAC §65.192

The Texas Parks and Wildlife Commission adopts an amend-
ment to §65.192, concerning the Public Lands Proclamation,
without changes to the proposed text as published in the March
5, 1999, issue of the Texas Register (24 TexReg 1579).

The rule is necessary to provide a mechanism for delaying
or canceling hunts when circumstances make it impractical or
dangerous to hold them at their scheduled times.

The rule will function by authorizing the executive director to
postpone or cancel hunts in response to severe weather and
other emergencies.

The department received no comments concerning adoption of
the proposed rule.

The amendment is adopted under Parks and Wildlife Code,
Chapter 81, Subchapter E, which provides the Parks and
Wildlife Commission with authority to establish an open season
on wildlife management areas and public hunting lands and
authorizes the executive director to regulate numbers, means,
methods, and conditions for taking wildlife resources on wildlife
management areas and public hunting lands; Chapter 12,

Subchapter A, which provides that a tract of land purchased
primarily for a purpose authorized by the code may be used
for any authorized function of the department if the commission
determines that multiple use is the best utilization of the land’s
resources; Chapter 62, Subchapter D, which provides authority,
as sound biological management practices warrant, to prescribe
seasons, number, size, kind, and sex and the means and
method of taking any wildlife; and §42.0177, which authorizes
the commission to modify or eliminate the tagging requirements
of Chapter 42.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903375
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 389–4775

♦ ♦ ♦
Chapter 69. Resource Protection

Subchapter D. Memorandum of Understanding
31 TAC §69.71

The Texas Parks and Wildlife Commission adopts the repeal of
§69.71 and new §69.71, concerning Memorandum of Under-
standing (MOU) with the Texas Department of Transportation,
without changes to the proposed text as published in the March
5, 1999, issue of the Texas Register (24 TexReg 1579). The
new section adopts by reference the provisions of 43 TAC §2.22,
which contains the text of an MOU required by Transportation
Code, §201.607.

The repeal and new rule are necessary to implement the statu-
tory duty of the Texas Department of Transportation and the
Texas Parks and Wildlife Department to enter into cooperative
agreements for the protection and preservation of the natural
environment.

The repeal and new rule will function by codifying procedures
providing for Texas Parks and Wildlife Department (TPWD)
review of TxDOT projects that have the potential to affect natural
resources within the jurisdiction of TPWD.

The department received no comments concerning adoption of
the proposed rule.

The repeal is adopted under Transportation Code, §201.607,
which requires each state agency that is responsible for the
protection of the natural environment or for the preservation of
historical or archeological resources to examine and revise their
memorandum of understanding with the Texas Department of
Transportation.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903376
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Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 389-4775

♦ ♦ ♦
The new section is adopted under Transportation Code,
§201.607, which requires each state agency that is responsible
for the protection of the natural environment or for the preser-
vation of historical or archeological resources to examine and
revise their memorandum of understanding with the Texas
Department of Transportation.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903377
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: June 29, 1999
Proposal publication date: March 5, 1999
For further information, please call: (512) 389-4775

♦ ♦ ♦

Part XV. Texas Low-Level Radioactive
Waste Disposal Authority

Chapter 450. Planning and Implementation Fees

Subchapter A. Assessment of Fees
31 TAC §§450.1-450.4

(Editor’s Note: Due to an error by the Texas Register, the wrong
version of the proposed text was published in the April 23, 1999,
issue of the Texas Register (24 TexReg 3182). The Texas Register
inadvertently reprinted text originally proposed in the January 22,
1999, issue of the Texas Register (24 TexReg 371). The agency
withdrew the January 22 proposal (24 TexReg 3195) when it filed a
second version of the proposed sections. The second version as filed
by the agency in April contained a later date for payment of fees under
§450.4(b). The text is being adopted by the agency without changes
to the proposed text as filed with the Office of the Secretary of State
on April 6, 1999.)

The Texas Low-Level Radioactive Waste Disposal Authority
adopts amendments to 31 TAC §§450.1-450.4, concerning
planning and implementation fees for low-level radioactive waste
generators for the state’s fiscal year 1999. The amended
sections are adopted without changes to the proposed text in
the April 23, 1999 issue of the Texas Register (24 TexReg 3182).

The amended sections assess the fees, specifies which entities
should pay the fees, and provides for the collection and deposit
of fees in the state treasury.

The amendments are necessary to comply with the Health and
Safety Code, §402.2721 that authorizes the adoption by rule
of planning and implementation fees for each fiscal year. Fees

collected in 1999 will be applied to the Authority’s costs as set
out in the Authority’s appropriation bill for 1999.

Comments on the proposed rule were received from the South
Texas Project Nuclear Operating Company and Texas Utilities
Electric Company. Both companies requested the Authority
to defer adoption of the rule pending pertinent changes in
legislation that could affect fee assessments, and to re-asses
the need for the rule in light of the current balance in the Low-
Level Waste Fund.

Authority responds that as of late May 1999, there was no pend-
ing legislation that would affect the statutory duty of the Author-
ity to adopt a rule assessing fees for FY 1999. An assessment
is also required by the Authority’s 1999 appropriations bill and
that assessment is to be made regardless of the balance in the
Low-Level Waste Fund. In FY 2000, balances in the Fund can
be used to off-set assessments for that year.

The amendments are adopted under the Health and Safety
Code, §402.054 which provides the Texas Low-Level Radioac-
tive Waste Disposal Authority with the authority to adopt rules,
standards, and orders necessary to properly carry out the
Texas Low-Level Radioactive Waste Disposal Authority Act, and
§402.2721 which directs the Authority to adopt planning and im-
plementation fees.

The Texas Health and Safety Code, §402.054 and §402.2721
are affected by the amended sections.

§450.4. Collection of Fees.
(a) Fees assessed by the board shall be collected by the

Texas Department of Health and deposited in the state treasury in
accordance with the Health and Safety Code, §§401.301, 401.306,
and 402.0721.

(b) Fees assessed under this subchapter shall be paid in one
payment equal to the 1999 assessment on or before July 1, 1999.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903360
Lee H. Matthews
Deputy General Manager and General Counsel
Texas Low-Level Radioactive Waste Disposal Authority
Effective date: June 29, 1999
Proposal publication date: April 23, 1999
For further information, please call: (512) 451-5292

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 19. Nursing Facility Requirements for
Licensure and Medicaid Certification

Subchapter AA. Vendor Payment
40 TAC §19.2609
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The Texas Department of Human Services (DHS) adopts new
§19.2609 without changes to the proposed text published in the
January 22, 1999, issue of the Texas Register (24 TexReg 373).
The text will not be republished.

Justification for the new section is that a business rule for the
new Claims Management System, a joint undertaking of the
Texas Department of Human Services, the Texas Department
of Mental Health and Mental Retardation, and the National
Heritage Insurance Company (NHIC), requires that claims be
submitted within 180 days of service. The department made
the rule change to conform to the business rule.

The new section will function by implementing a business rule
for the claims management system (CMS) project. Under the
CMS project, DHS and the Texas Department of Mental Health
and Mental Retardation have partnered with the National Her-
itage Insurance Company (NHIC) to develop an automated busi-
ness system to consolidate claims submission and processing
for 19 different long term care programs of the two agencies.
The rule states that claims should be submitted within 180 days
of service.

The department received a comment regarding adoption of
the amendment from the Texas Health Care Association. A
summary of the comment and the department’s response
follows.

Comment: The Texas Health Care Association (THCA) believes
the proposed rules appear to directly violate the Austin Court
of Appeals ruling in the Texas Department of Human Services,
et al. v. Christian Care Centers, Inc., litigation of 1991. In
its ruling, the court determined that the department has no
authority to withhold payment for care given simply because of
late submission of paperwork. In fact, Medicaid and Medicare
law presumes that providers will be paid for care given.

The Texas Legislature, in its appropriations bill, assumes
a two-year window for payment of bills owed by the state
for services provided. In fact, the Legislature provides a
mechanism for payment of claims older than two years through
its "miscellaneous claims" legislation (House Bill 2778, 75th
Legislative Session (1997)). Together, these bills clearly show
that the Legislature intends to pay the legitimate claims for
goods and services provided to the state.

THCA disagrees with the department’s claim that there will be
no fiscal impact resulting from the implementation of this rule.
THCA suggests that the department calculate the total dollar
amount of claims paid in the last year on claims in excess of
180 days. The result would be a good estimate of the fiscal
impact that this rule would have on providers, if implemented.

The federal regulations at 42 CFR 447.45(d) acknowledge that a
12-month window for claims submission is acceptable. Although
one reason for a claim exceeding 180 days can be a lack
of timeliness on the provider’s part in submitting the claim,
there are many, many times that this lack of timeliness is
entirely beyond the control of the provider. Private insurance
and Medicare Part A eligibility denials and the subsequent
appeals processes, for example, can easily exceed two years.
In addition, Medicare has a new payment system and we do
not know how long it will take to process claims and denials.
This proposed rule would restrict cash flow and result in undue
hardship on providers for actions that are often entirely beyond
their control.

Many nursing facilities admit people who are applying for SSI;
many of these people have no income and cannot apply for
Medicaid until the SSI process is approved. This process takes
at least six months to complete, and can take much longer if
documentation is difficult to find. (In the proposed rule it states
that claims submitted after 180 days may be paid after approval
by DHS. The proposed rule further states that the 180-day billing
period begins when eligibility is established.) The potential for
extreme fiscal impact for every nursing facility is tremendous.
The proposed rules also state that "an excessive number of late
claims or adjustments may subject the service provider’s claims
procedures to audit by DHS." The Medicaid Eligibility worker
reviews all patient files every six months; this review can result
in a reduction or increase of patient applied income. When the
facility receives this document an adjustment is necessary. As
you can see this could take over 180 days.

Submission of a "claim" by a nursing facility is not a simple
process. It involves submission of several types of forms such
as 3652, 3618, and 3619 plus the new CMS Data Entry. An
error on any one of these forms could be considered as "failure
to submit a claim."

A major concern is the fact that there is no process, procedure,
or guidelines set forth in the draft rules regarding the approval
process by DHS for late submitted claims. Another major
concern is that TDHS is not required in the rule to give notice
to the facility that reimbursement is going to cease.

In summary, this proposed rule might violate a court ruling
that TDHS has no authority to withhold payment for care
given simply because of late submission of paperwork. Also,
this proposed rule would have a negative fiscal impact on
providers and violate legislative intent. If a nursing facility
provides reimbursable services, the department should pay
for the service. I appreciate the opportunity to provide these
comments.

Response: The department does not agree with the comment.
The proposed rule does not give DHS the authority to withhold
payment; in fact, it specifically allows TDHS to pay late claims.
The 180-day deadline in the rule is for purposes of encouraging
timely submission of claims, which benefits both the department
and the provider.

The commenter’s concern about the length of time it takes to
establish Medicaid eligibility is specifically addressed by the
rule, which states, "In the event that Medicaid eligibility for
benefits is established after provision of services, the 180-day
period for submission of claims will start on the date eligibility
is established."

The new section is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The new section implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903338
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Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: January 22, 1999
For further information, please call: (512) 348–3765

♦ ♦ ♦
Chapter 41. Utilization Review
The Texas Department of Human Services (DHS) adopts the
repeal of §§41.1-41.5, 41.201, 41.301, 41.302, 41.401-41.403,
41.501-41.503, 41.601, 41.701-41.704, 41.801, and 41.802,
without changes to the proposed text published in the April 16,
1999, issue of the Texas Register (24 TexReg 3046). The text
will not be republished.

Justification for the repeals is to delete obsolete rules.

The repeals will function by deleting obsolete material.

The department received no comments regarding adoption of
the repeals.

Subchapter A. Out-of-State Vendor Payments on
Behalf of Texas Residents
40 TAC §§41.1-41.5

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903379
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter B. Health Insuring Agent
40 TAC §41.201

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903380
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter C. Implementation Procedures for
Nursing Facilities
40 TAC §41.301, §41.302

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903381
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter D. Skilled Nursing Facility Procedu-
ral Guide
40 TAC §§41.401-41.403

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903382
Paul Leche
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General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter E. Intermediate Care Facility Proce-
dural Guide
40 TAC §§41.501–41.503

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903383
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter F. Utilization Review Committees
40 TAC §41.601

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903384
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter G. Long-Term Care Unit Procedures

40 TAC §§41.701–41.704

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903385
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter H. Level-of-Care Criteria
40 TAC §41.801, §41.802

The repeals are adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance pro- grams; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeals implement the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903386
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Chapter 43. Utilization Control
The Texas Department of Human Services (DHS) adopts the
repeal of §§43.1, 43.11, 43.21, 43.31, 43.41, 43.51, 43.61,
43.71, 43.81, 43.91, and 43.101, without changes as proposed
and published in the April 16, 1999, issue of the Texas Register
(24 TexReg 3049). The text will not be republished.

Justification for the repeals is to delete obsolete rules.

The repeals will function by deleting obsolete material.

The department received no comments regarding adoption of
the repeals.

24 TexReg 4836 June 25, 1999 Texas Register



Subchapter A. Management Responsibilities
40 TAC §43.1

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903387
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter B. Exception Management
40 TAC §43.11

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903388
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter C. Program
40 TAC §43.21

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903389
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter D. Health Care Standards
40 TAC §43.31

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903390
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter E. Educational Programs
40 TAC §43.41

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903391
Paul Leche
General Counsel, Legal Services
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Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦
Subchapter F. Review of Pharmaceutical Services
40 TAC §43.51

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903392
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter G. Review of New Drug Applications
40 TAC §43.61

The repeal is adopted under the Human Resources Code, Ti-
tle 2, Chapters 22 and 32, which authorizes the department to
administer public and medical assistance programs; and under
Texas Government Code §531.021, which provides the Health
and Human Services Commission with the authority to admin-
ister federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903393
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter H. Therapeutic Classification of
Drugs

40 TAC §43.71

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903394
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter I. Monitoring Drug Laws, Regula-
tions, and Marketing Procedures
40 TAC §43.81

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903395
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter J. Research, Development, and Appli-
cation of Quantitative Techniques
40 TAC §43.91

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
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The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903396
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter K. Quantitative Analysis in Develop-
ing Criteria
40 TAC §43.101

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 9, 1999.

TRD-9903397
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: April 16, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Chapter 48. Community Care for Aged and Dis-
abled
The Texas Department of Human Services (DHS) adopts
the repeal of §48.2107, §48.2809, and §48.6013, and an
amendment to §48.2807, without changes to the proposed text
published in the January 22, 1999, issue of the Texas Register
(24 TexReg 376).

Justification for the repeals and the amendment is that a
business rule for the new Claims Management System, a joint
undertaking of the Texas Department of Human Services, the
Texas Department of Mental Health and Mental Retardation,
and the National Heritage Insurance Company (NHIC), requires
that claims be submitted within 180 days of service. The
department made the rule change to conform to the business
rule.

The amendment will function by implementing a business rule
for the claims management system (CMS) project. Under the
CMS project, DHS and the Texas Department of Mental Health
and Mental Retardation have partnered with the National Her-
itage Insurance Company (NHIC) to develop an automated busi-
ness system to consolidate claims submission and processing
for 19 different long term care programs of the two agencies.
The rule states that claims should be submitted within 180 days
of service.

The department received no comments regarding adoption of
the proposal.

Subchapter C. Medicaid Waiver Program for Per-
sons with Related Conditions
40 TAC §48.2107

The repeal is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903339
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: January 22, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter G. Program for All-inclusive Care for
the Elderly (PACE)
40 TAC §48.2807

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The amendment implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903340
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
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Proposal publication date: January 22, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
40 TAC §48.2809

The repeal is proposed under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903341
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: January 22, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Subchapter J. 1915(c) Medicaid Home and
Community-based Waiver Services for Aged and
Disabled Adults Who Meet Criteria for Alterna-
tives to Nursing Facility Care
40 TAC §48.6013

The repeal is adopted under the Human Resources Code, Ti-
tle 2, Chapters 22 and 32, which authorizes the department to
administer public and medical assistance programs; and under
Texas Government Code §531.021, which provides the Health
and Human Services Commission with the authority to admin-
ister federal medical assistance funds.

The repeal implements the Human Resources Code, §§22.001-
22.030 and §§32.001-32.042.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903342
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: January 22, 1999
For further information, please call: (512) 438-3765

♦ ♦ ♦
Chapter 49. Contracting for Community Care
Services

40 TAC §49.9

The Texas Department of Human Services (DHS) adopts an
amendment to §49.9 without changes to the proposed text
published in the January 22, 1999, issue of the Texas Register
(24 TexReg 379). The text will not be republished.

Justification for the amendment is that a business rule for the
new Claims Management System, a joint undertaking of the
Texas Department of Human Services, the Texas Department
of Mental Health and Mental Retardation, and the National
Heritage Insurance Company (NHIC), requires that claims be
submitted within 180 days of service. The department made
the rule change to conform to the business rule.

The amendment will function by implementing a business rule
for the claims management system (CMS) project. Under the
CMS project, DHS and the Texas Department of Mental Health
and Mental Retardation have partnered with the National Her-
itage Insurance Company (NHIC) to develop an automated busi-
ness system to consolidate claims submission and processing
for 19 different long term care programs of the two agencies.
The rule states that claims should be submitted within 180 days
of service.

The department received a comment regarding adoption of
the amendment from the Texas Association for Home Care.
A summary of the comment and the department’s response
follows.

Comment: The Texas Association for Home Care, Inc., opposes
the statement in §49.9 that "all payments are subject to
availability of funds as provided by law." In the review process,
it was stated by Department staff that there are contracts which
state a maximum number of hours of service or dollars to be
billed. Also, there are instances where billings may be settled
after the end of the department’s fiscal year, in which case
legislative approval may be necessary. In order to address
these circumstances, the first provision in the proposed rule
which we are objecting to should be deleted. The second
provision should be reworded to state " claims and adjustments
received after the 180-day time period, or exceeding contract
limits, may be paid upon approval by DHS, subject to availability
of funds as provided by law." This would ensure the provider
which does bill timely and within their contracted amount will
get paid for services rendered in good faith.

Response: The department will retain the statement "all pay-
ments are subject to availability of funds as provided by law."
This is merely a statement of fact. The department will retain
the second provision: "Claims and adjustments received after
the 180-day time period may be paid upon approval by DHS."
This rule sets a time limit for submitting claims. The provision
merely provides that DHS may approve late claims for payment.
There may be a number of reasons why this would occur and
there is no reason to list any one reason.

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department
to administer public and medical assistance programs; and
under Texas Government Code §531.021, which provides the
Health and Human Services Commission with the authority to
administer federal medical assistance funds.

The amendment implements the Human Resources Code,
§§22.001-22.030 and §§32.001-32.042.
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This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903343
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: July 1, 1999
Proposal publication date: January 22, 1999
For further information, please call: (512) 438–3765

♦ ♦ ♦

Part II. Texas Rehabilitation Commission

Chapter 106. Contract Administration

Subchapter A. Acquisition of Client Goods and
Services
40 TAC §106.35

The Texas Rehabilitation Commission (TRC) adopts an amend-
ment to §106.35 concerning Acquisition of Client Goods and
Services, without changes to the proposed text as published in

the May 7, 1999, issue of the Texas Register and will not be
republished.

The section is amended to include grants within the appeal rules
for contracts.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Human Resources
Code, Title 7, Chapter 111, §111.018 and §111.023, which
provides the Texas Rehabilitation Commission with the authority
to promulgate rules consistent with Title 7, Texas Human
Resources Code.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Filed with the Office of the Secretary of State on June 8, 1999.

TRD-9903326
Charles Schiesser
Chief of Staff
Texas Rehabilitation Commission
Effective date: June 28, 1999
Proposal publication date: May 7, 1999
For further information, please call: (512) 424–4050

♦ ♦ ♦
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TEXAS DEPARTMENT  OF INSURANCE
Notification Pursuant to the Insurance Code, Chapter 5, Subchapter L
As required by the Insurance Code, Article 5.96 and 5.97, the Texas Register publishes notice of proposed
actions by the Texas Board of Insurance. Notice of action proposed under Article 5.96 must be published in
the Texas Register not later than the 30th day before the board adopts the proposal. Notice of action
proposed under Article 5.97 must be published in the Texas Register not later than the 10th day before the
Board of Insurance adopts the proposal. The Administrative Procedure Act, the Government Code, Chapters
2001 and 2002, does not apply to board action under Articles 5.96 and 5.97.

The complete text of the proposal summarized here may be examined in the offices of the Texas Department
of Insurance, 333 Guadalupe Street, Austin, Texas 78714-9104.)

This notification is made pursuant to the Insurance Code, Article 5.96, which exempts it from the
requirements of the Administrative Procedure Act.



Texas Department of Insurance
Proposed Action

The Commissioner of Insurance at a public hearing under Docket
Number 2411 scheduled for July 27, 1999 at 9:00 a.m., in room 100 of
the William P. Hobby Jr. State Office Building, 333 Guadalupe Street
in Austin, Texas, will consider a proposal made in a staff petition.
Staff’s petition seeks adoption of amendments for residential property
Endorsements, HO-190, Texas Homeowner Policy Sworn Statement
In Proof Of Loss, and TDP-014, Texas Dwelling Policy Sworn
Statement In Proof Of Loss. Staff’s petition (Reference Number
P-0699-08-I), was filed on June 9, 1999.

The above-prescribed forms utilize pre-printing of the century so that
the year can be completed by supplying the last two digits. These
forms have places where dates are to be supplied and they use "19__."

Staff proposes to amend Endorsements HO-190 Texas Homeowners
Policy Sworn Statement in Proof Of Loss and TDP-014 Texas
Dwelling Policy Sworn Statement to delete "_______________
,19__" and replace with "_______________ , ____." (Month) (Year)

A copy of the petition, including an exhibit with the full text of the
proposed amendments to the endorsements is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6327; refer to (Reference Number P-0699-08-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance,
P.O. Box 149104, MC 113-2A, Austin, Texas, 78714-9104. An
additional copy of comments is to be submitted to David Durden,
Deputy Commissioner, Automobile and Homeowners Division, Texas
Department of Insurance, P.O. Box 149104, MC 104-5A. Austin,
Texas, 78714-9104.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts it from requirement of the Government Code, Chapter
2001 (Administrative Procedure Act).

TRD-9903530
Lynda H. Nesenholtz
General Counsel and Chief Clerk

Texas Department of Insurance
Filed: June 14, 1999

♦ ♦ ♦
Adopted Actions

The Commissioner of Insurance ("Commissioner") at a public hearing
under Docket Number 2407 on June 11, 1999, held at 10:00 a.m.,
in Room 100 of the William P. Hobby, Jr. State Office Building,
333 Guadalupe Street in Austin, Texas, adopted amendments to the
Texas Commercial Lines Statistical Plan as proposed by the staff of
the Texas Department of Insurance ("TDI").

The amendments proposed are to: make revisions to company
reporting instructions to correct the name and address of TDI’s
Commercial Lines Statistical Agent; require that unused portions
of numeric and alphanumeric fields be zero filled; require that
insurers report data via diskette in ASCII fixed-length format only;
remove references to Annual Statement Line 25 (Glass); add a
footnote for Commercial Automobile Employer’s Non-ownership
classes to indicate that these classes are not applicable for Liability
Assigned Risks; update General Liability Premises & Operations
and Products & Completed Operations classes, exposure bases and
codes; add ISO Texas Fire Subline Codes; modify descriptions for
Time Element coverage codes on run-off transactions; add Basic
Group II construction definitions and rating categories; clarify that
construction definitions and classes for all coverages other than
those including wind should reflect fire construction criteria; add
class codes for Bobtail and Deadhead coverages as part of Special
Types; add class codes for Commercial Automobile Special Types
under Leasing and Rental Concerns and for short term motorcycles,
motorbikes and similar vehicles; add a class code under Commercial
Automobile Special Types for Rental Car Companies; and make
minor editorial changes to various fields and statistical codes for
clarification purposes. Staff’s petition (Reference Number P-0499-
04-I) proposing the amendments was filed with the TDI Chief Clerk
on April 19, 1999, and notice of the filing was published in the April
30, 1999 issue of theTexas Register(24 TexReg 3361). Notice of the
rescheduled hearing date was published on May 14, 1999 (24 TexReg
3779).

The Commissioner adopted all of the amendments described herein
at the June 11, 1999 public hearing.
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The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.96 and 21.69. The Insurance Code,
Articles 5.96 and 21.69 authorize the filing of this petition. Article
5.96 authorizes the Commissioner to prescribe, promulgate, adopt,
approve, amend, or repeal standard and uniform manual rules,
rating plans, classification plans, statistical plans and policy and
endorsement forms for homeowners and dwellings insurance. Article
21.69 authorizes the Commissioner to contract with or designate
a statistical agent to gather data from reporting insurers under
a statistical plan and to adopt rules necessary to accomplish the
purposes of that article.

The amendments as adopted by the Commissioner are filed with
the TDI Chief Clerk under Reference Number P-0499-04-I and are
incorporated by reference by Commissioner’s Order 99-0856.

Consistent with the Insurance Code, Article 5.96(h), prior to the
effective date of this action, TDI will notify all insurers writing the
affected lines of insurance in this state. This notification is made
pursuant to the Insurance Code, Article 5.96, which exempts action
taken under this article from the requirements of the Administrative
Procedure Act (Government Code, Title 10, chapter 2001).

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the amendments to the Texas Commercial Lines Statistical Plan
as described herein, be adopted to be effective for reporting for all
affected insurers on July 1, 1999.

TRD-9903601
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: June 16, 1999

♦ ♦ ♦
The Commissioner of Insurance ("Commissioner") at a public hearing
under Docket Number 2408 on June 11, 1999, held at 10:00 a.m., in
Room 100 of the William P. Hobby, Jr. State Office Building, 333
Guadalupe Street in Austin, Texas, adopted amendments to the Texas
Statistical Plan for Residential Risks ("Stat Plan") as proposed by the
staff of the Texas Department of Insurance ("TDI").

The amendments proposed are to: add a field and statistical codes
for the Texas Windstorm Insurance Association ("TWIA") Building
Code Credits; add additional Optional Credits statistical codes for
Dwelling coverage; add a field and statistical codes for Law and
Ordinance Coverage; remove the Texas Place Code Listing from the
Stat Plan and reference it as a separate document; and make minor
editorial changes to various fields and statistical codes for clarification
purposes. Staff’s petition (Reference Number P-0499-05-I) proposing
the amendments was filed with the TDI Chief Clerk on April 19, 1999,
and notice of the filing was published in the April 30, 1999 issue of
the Texas Register(24 TexReg 3361). Notice of the rescheduled
hearing date was published on May 14, 1999 (24 TexReg 3779)

The Commissioner adopted all of the amendments described herein
at the June 11, 1999 public hearing.

The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.96 and 21.69. The Insurance Code,
Articles 5.96 and 21.69 authorize the filing of this petition. Article
5.96 authorizes the Commissioner to prescribe, promulgate, adopt,
approve, amend, or repeal standard and uniform manual rules,
rating plans, classification plans, statistical plans and policy and
endorsement forms for homeowners and dwellings insurance. Article
21.69 authorizes the Commissioner to contract with or designate
a statistical agent to gather data from reporting insurers under

a statistical plan and to adopt rules necessary to accomplish the
purposes of that article.

The amendments as adopted by the Commissioner are filed with
the TDI Chief Clerk under Reference Number P-0499-05-I and are
incorporated by reference by Commissioner’s Order 99-0857.

Consistent with the Insurance Code, Article 5.96(h), prior to the
effective date of this action, TDI will notify all insurers writing the
affected lines of insurance in this state.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts action taken under this article from the requirements
of the Administrative Procedure Act (Government Code, Title 10,
chapter 2001).

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the amendments to the Texas Statistical Plan for Residential Risks
as described herein, be adopted to be effective for reporting for all
affected insurers on July 1, 1999.

TRD-9903600
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: June 16, 1999

♦ ♦ ♦
The Commissioner of Insurance ("Commissioner") at a public hearing
under Docket Number 2409 on June 11, 1999, held at 10:00 a.m., in
Room 100 of the William P. Hobby, Jr. State Office Building, 333
Guadalupe Street in Austin, Texas, adopted amendments to the Texas
Statistical Plan for Residential Risks ("Stat Plan") as proposed by the
American Insurance Association (AIA) with changes recommended
by staff of the Texas Department of Insurance ("TDI").

The amendments proposed by AIA and TDI staff recommendations in
response to these proposals are as follows: (1) AIA proposed to limit
reporting requirements for roof construction only to "new" policies
which receive a premium credit for hail-resistant roofs. TDI agrees
that the reporting requirements should apply only to those polices
which actually receive a hail-resistant roof premium credit, however,
this information should be required of all policies which receive
a hail-resistant roof premium credit rather than new policies only.
This level of detail has been determined by TDI’s Chief Property
& Casualty Actuary to be the minimum information that can be
collected in order to price such premium credits in the future. (2) AIA
proposed that a roof construction category called "metal" be added
and that categories "aluminum", "steel", and "copper" be eliminated.
Staff recommended, and it is adopted, that "aluminum", "steel", and
"copper" remain in the Stat Plan for those that choose to use them and
that an additional roof construction category called "metal (specific
type unknown)" be added for those that can’t identify the specific type
of metal material. (3) AIA proposed that roof construction categories
"recycled roofing products" and "single ply membrane systems" be
deleted based on their experience that most homeowners will not
be able to identify these roof types. Staff recommended, and it is
adopted, that since these roof types are currently being used by some,
that they remain in the Stat Plan for those companies that are able
to distinguish and report these categories. One written comment was
received from the Office of Public Insurance Counsel in favor of
the recommendations made by TDI staff to AIA’s proposals. AIA’s
petition (Reference Number P-0499-03) proposing the amendments
was filed with the TDI Chief Clerk on April 19, 1999, and notice
of the filing was published in the April 30, 1999 issue of theTexas
Register(24 TexReg 3362). Notice of the rescheduled hearing date
was published on May 14, 1999 (24 TexReg 3779).
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The Commissioner adopted the amendments described herein, with
staff recommendations incorporated, after taking this matter under
advisement at the June 11, 1999 public hearing.

The Commissioner has jurisdiction of this matter pursuant to the
Insurance Code, Articles 5.96 and 21.69. The Insurance Code,
Articles 5.96 and 21.69 authorize the filing of this petition. Article
5.96 authorizes the Commissioner to prescribe, promulgate, adopt,
approve, amend, or repeal standard and uniform manual rules,
rating plans, classification plans, statistical plans and policy and
endorsement forms for homeowners and dwellings insurance. Article
21.69 authorizes the Commissioner to contract with or designate
a statistical agent to gather data from reporting insurers under
a statistical plan and to adopt rules necessary to accomplish the
purposes of that article.

The amendments as adopted by the Commissioner are filed with
the TDI Chief Clerk under Reference Number P-0499-03 and are
incorporated by reference by Commissioner’s Order 99-0858.

Consistent with the Insurance Code, Article 5.96(h), prior to the
effective date of this action, TDI will notify all insurers writing the
affected lines of insurance in this state.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts action taken under this article from the requirements
of the Administrative Procedure Act (Government Code, Title 10,
chapter 2001).

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the amendments to the Texas Statistical Plan for Residential Risks
as described herein, be adopted to be effective for reporting for all
affected insurers on July 1, 1999.

TRD-9903599
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: June 16, 1999

♦ ♦ ♦
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 REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by the 75th Legislature,
Regular Session, House Bill 1 (General Appropriations Act) Art. IX, Section 167. Included here
are: (1) notices of plan to review; (2) notices of intention to review, which invite public comment to
specified rules; and (3) notices of readoption, which summarize public comment to specified rules.
The complete text of an agency’s plan to review is available after it is filed with the Secretary of
State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of
an agency’s rule being reviewed and considered for readoption is available in the Texas Adminis-
trative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.



Proposed Rule Reviews
Texas Commission on Alcohol and Drug Abuse

Title 40, Part III

The Texas Commission on Alcohol and Drug Abuse proposes to
review Chapter 142 concerning investigations and hearings, pursuant
to the Appropriations Act of 1997, House Bill 1, Article IX, §167.

As part of this review process, the commission is proposing amend-
ments to §§142.22, 142.31 and 142.32. The proposed amendments
may be found in the Proposed Rules section of this issue of theTexas
Register.

During this review the commission will determine if the reasons
for adopting this chapter continue to exist. The chapter will be
reviewed to determine whether the rules reflect current legal and
policy considerations or if they are obsolete.

Please submit written comments to Tamara Allen, Quality Assurance,
Texas Commission on Alcohol and Drug Abuse, P.O. Box 80529,
Austin, Texas 78708-0529. Comments must be received no later than
30 days from the date this notice is published in theTexas Register.

TRD-9903519
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Filed: June 14, 1999

♦ ♦ ♦
The Texas Commission on Alcohol and Drug Abuse proposes to re-
view Chapter 143 concerning funding, pursuant to the Appropriations
Act of 1997, House Bill 1, Article IX, §167.

As part of this review process, the commission is proposing amend-
ments to §§143.17 and 143.21 and new §143.3 and §143.25. The
proposed amendments and new sections may be found in the Pro-
posed Rules section of this issue of theTexas Register.

During this review the commission will determine if the reasons
for adopting this chapter continue to exist. The chapter will be
reviewed to determine whether the rules reflect current legal and
policy considerations or if they are obsolete.

Please submit written comments to Tamara Allen, Quality Assurance,
Texas Commission on Alcohol and Drug Abuse, P.O. Box 80529,
Austin, Texas 78708-0529. Comments must be received no later than
30 days from the date this notice is published in theTexas Register.

TRD-9903520
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Filed: June 14, 1999

♦ ♦ ♦
The Texas Commission on Alcohol and Drug Abuse proposes to
review Chapter 144 concerning contract requirements, pursuant to
the Appropriations Act of 1997, House Bill 1, Article IX, §167.

As part of this review process, the commission is proposing amend-
ments to §§144.1, 144.21, 144.101-144.104, 144.106, 144.107,
144.123, 144.131, 144.133, 144.141, 144.142, 144.201, 144.211-
144.216, 144.312, 144.313, 144.322, 144.324, 144.325, 144.411-
144.416, 144.441-144.447, 144.511, 144.512, 144.521-144.525,
144.531, 144.532, 144.541, 144.543, 144.545, 144.551-144.554
and new sections 144.105, 144.108, 144.203, 144.204, 144.321,
144.326, 144.327, 144.417, 144.451-144.60, 144.462, 144.526, and
144.611-144.616. The commission is also proposing the repeal of
§§144.105, 144.122, 144.125, 144.202, 144.321, 144.431-144.435,
144.533, 144.542, and 144.544. The proposed amendments, new
sections and repeals may be found in the Proposed Rules section of
this issue of theTexas Register.

During this review the Commission will determine if the reasons
for adopting this chapter continue to exist. The chapter will be
reviewed to determine whether the rules reflect current legal and
policy considerations or if they are obsolete.

Please submit written comments to Tamara Allen, Quality Assurance,
Texas Commission on Alcohol and Drug Abuse, P. O. Box 80529,
Austin, Texas 78708-0529. Comments must be received no later
than 30 days from the date this notice is published in theTexas
Register. In addition, there will be a hearing to receive public
comments on this rule review at 4:30 p.m., Monday July 12, 1999,
at the Austin Convention Center, 5000 East Cesar Chavez, Austin,
Texas. If you have questions about the hearing, you may contact
Albert Ruiz, Community Network Coordinator, Texas Commission
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on Alcohol and Drug Abuse, P.O. Box 80529, Austin, Texas
78708-0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

TRD-9903521
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Filed: June 14, 1999

♦ ♦ ♦
The Texas Commission on Alcohol and Drug Abuse proposes to
review Chapter 148 concerning facility licensure, pursuant to the
Appropriations Act of 1997, House Bill 1, Article IX, §167.

As part of this review process, the commission is proposing
amendments to §§148.3, 148.4, 148.21, 148.23, 148.27, 148.41,
148.61, 148.71-148.74, 148.112-148.114, 148.116, 148.117, 148.119,
148.141, 148.143, 148.161-148.163, 148.171-148.173, 148.181,
148.183, 148.185, 148.201, 148.202, 148.211-148.214, 148.231-
148.233, 148.236, 148.252, 148.261-148.268, 148.281, 148.282,
148.284, 148.291-148.293, 148.301-148.304, 148.322-148.324,
148.331, 148.341, 148.353, 148.355 and new §§148.164, 148.203,
148.237, 148.238, 148.372 and 148.373. The commission is
also proposing repeal of §§148.235 and 148.371. The proposed
amendments, new sections and repeals may be found in the Proposed
Rules section of this issue of theTexas Register.

During this review the Commission will determine if the reasons
for adopting this chapter continue to exist. The chapter will be
reviewed to determine whether the rules reflect current legal and
policy considerations or if they are obsolete.

Please submit written comments to Tamara Allen, Quality Assurance,
Texas Commission on Alcohol and Drug Abuse, P.O. Box 80529,
Austin, Texas 78708-0529. Comments must be received no later
than 30 days from the date this notice is published in theTexas
Register. In addition, there will be a hearing to receive public
comments on this rule review at 4:30 p.m., Monday July 12, 1999,
at the Austin Convention Center, 5000 East Cesar Chavez, Austin,
Texas. If you have questions about the hearing, you may contact
Albert Ruiz, Community Network Coordinator, Texas Commission
on Alcohol and Drug Abuse, P. O. Box 80529, Austin, Texas
78708-0529; phone 1-800-832-9623, extension 6607; or via email
albert_ruiz@tcada.state.tx.us.

TRD-9903522
Mark Smock
Deputy for Finance and Administration
Texas Commission on Alcohol and Drug Abuse
Filed: June 14, 1999

♦ ♦ ♦
(Editor’s Note: Due to an error by the Texas Register, the following
notices for review of Chapters 37 and 39 were omitted from the June
4, 1999, issue of the Texas Register (24 TexReg 4255). The proposed
notices for review of Chapters 35 and 36 were published in error. The
following notices were filed with the Secretary of State on May 25,
1999.)

Texas Alcoholic Beverage Commission

Title 16, Part III

The Texas Alcoholic Beverage Commission files its notice of inten-
tion to review its rules contained in Title 16, Texas Administrative
Code, Chapter 37, governing rules of practice in contested case hear-

ings and penalties. This review is conducted pursuant to Appropria-
tions Act, 1997, House Bill 1, Article IX, §167.

The commission will conduct its review through August 31, 1999, and
will receive comments on whether the need for any rule contained
within this chapter still exists and whether any of these rules require
amendment. Amendments or repeal of existing rules proposed by the
commission will appear in the proposed rules section of theTexas
Registerand will be acted on in accordance with normal state rule
making procedures.

Comments may be directed to Lou Bright, General Counsel, Texas
Alcoholic Beverage Commission, P. O. Box 13127, Austin, Texas
78711.

TRD-9903065
Doyne Bailey
Administrator
Texas Alcoholic Beverage Commission
Filed: May 25, 1999

♦ ♦ ♦
The Texas Alcoholic Beverage Commission files its notice of inten-
tion to review its rules contained in Title 16, Texas Administrative
Code, Chapter 39, governing ports of entry. This review is conducted
pursuant to Appropriations Act, 1997, House Bill 1, Article IX, §167.

The commission will conduct its review through August 31, 1999, and
will receive comments on whether the need for any rule contained
within this chapter still exists and whether any of these rules require
amendment. Amendments or repeal of existing rules proposed by the
commission will appear in the proposed rules section of theTexas
Registerand will be acted on in accordance with normal state rule
making procedures.

Comments may be directed to Lou Bright, General Counsel, Texas
Alcoholic Beverage Commission, P. O. Box 13127, Austin, Texas
78711.

TRD-9903066
Doyne Bailey
Administrator
Texas Alcoholic Beverage Commission
Filed: May 25, 1999

♦ ♦ ♦
Texas Real Estate Commission

Title 22, Part XXIII

The Texas Real Estate Commission proposes to review the following
sections of Chapter 535 in accordance with the Appropriations Act
of 1997, HB 1, Article IX, Section 167. The commission will accept
comments for 30 days following the publication of this notice in the
Texas Registeras to whether the reason for adopting each of these
sections continues to exist. Any questions pertaining to this notice of
intention to review should be directed to Mark A. Moseley, General
Counsel, Texas Real Estate Commission. P.O. Box 12188, Austin,
Texas 78711-2188 or e-mail to general.counsel@trec.state.tx.us.

§535.71. Mandatory Continuing Education: Approval of Providers,
Courses and Instructors.

§535.72. Mandatory Continuing Education: Presentation of Courses,
Advertising and Records.

§535.73. Compliance and Enforcement.

§535.81. Recovery Fund: Fee.
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TRD-9903462
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Filed: June 11, 1999

♦ ♦ ♦
Adopted Rule Reviews
Public Utility Commission of Texas

Title 16, Part II

The Public Utility Commission of Texas (commission) has completed
the review of Procedural Rules, Subchapter Q (relating to Post-
Interconnection Agreement Dispute Resolution), §§22.321 relating
to Purpose; 22.322 relating to Definitions; 22.323 relating to Filing
of Agreement; 22.324 relating to Confidential Information; 22.325
relating to Informal Settlement Conference; 22.326 relating to Formal
Dispute Resolution Agreement; 22.327 relating to Request for
Expedited Ruling; and 22.328 relating to Request for Interim Ruling
Pending Dispute Resolution as noticed in the March 5, 1999Texas
Register(24 TexReg 1643). The commission readopts these sections
pursuant to the requirements of the Appropriations Act of 1997, HB
1, Article IX, §167 (§167) and finds that the reason for adopting these
rules continues to exist. Project Number 17709 is assigned to this
proceeding.

The commission received no comments on the §167 requirement as to
whether the reason for adopting the rules continues to exist from MCI
Worldcom, Inc. (MCIW). MCIW stated that the rules in Subchapter
Q are critical to the development of a competitive telecommunications
market place in Texas.

As part of this review process, the commission proposed amendments
to §§22.322, 22.323 and 22.326 as published in theTexas Register
on March 5, 1999 (24 TexReg 1519). MCIW filed comments
on the proposed amendments. These comments are summarized
in the preamble for the adoption of the proposed amendments.
The commission proposed no changes to §§22.321, 22.324, 22.325,
22.327 or 22.328.

These sections are adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 and §14.052 (Vernon 1998)
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its powers and
jurisdiction, including rules of practice and procedure.

Cross Index to Statutes: Public Utility Regulatory Act §14.002 and
§14.052.

TRD-9903437
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 10, 1999

♦ ♦ ♦
The Public Utility Commission of Texas (commission) has completed
the review of Procedural Rules, Subchapter R (relating to Approval
of Amendments to Existing Interconnection Agreements and Agree-
ments Adopting Terms and Conditions Pursuant to FTA96 §252(i)),
§22.341 relating to Approval of Amendments to Existing Intercon-
nection Agreements, and §22.342 relating to Approval of Agreements
Adopting Terms and Conditions Pursuant to Federal Telecommunica-
tions Act of 1996 (FTA96) §252(i) as noticed in the March 26, 1999
Texas Register(24 TexReg 2361). The commission readopts §22.341
and §22.342 pursuant to the requirements of the Appropriations Act
of 1997, HB 1, Article IX, §167 (§167) and finds that the reason
for adopting these rules continues to exist. Project Number 20531 is
assigned to this proceeding.

The commission received no comments on the §167 requirement as
to whether the reason for adopting the rules continues to exist. As
part of this review process, the commission proposed an amendment
to §22.341 as published in theTexas Registeron March 26, 1999 (24
TexReg 2122). The commission proposed no changes to §22.342.
The Office of Public Utility Counsel (OPC) and Southwestern
Bell Telephone Company (SWBT) filed comments on the proposed
amendment. These comments are summarized in the preamble for
the adoption of the proposed amendment.

These sections are adopted under the Public Utility Regulatory Act,
Texas Utilities Code Annotated §14.002 and §14.052 (Vernon 1998)
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its powers and
jurisdiction, including rules of practice and procedure.

Cross-Index to Statutes: Public Utility Regulatory Act §14.002 and
§14.052.

TRD-9903436
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 10, 1999

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on. Multiple graphics in a rule are designated as
“Figure 1” followed by the TAC citation, “Figure 2” followed by the TAC citation.

Graphic Material will not be reproduced in the Acrobat
version of this issue of the Texas Register due to the
large volume. To obtain a copy of the material please
contact the Texas Register office at (512) 463-5561 or
(800) 226-7199.



IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.



Texas Department on Aging
Notice of Request for Proposals for Internal Audit Services

Notice of Request for Proposals: Pursuant to Chapter 2254,
Subchapter A, Texas Government Code, the Texas Department on
Aging (TDoA) announces the issuance of a Request for Proposals
(RFP) for the purpose of obtaining from qualified entities internal
auditing services which will enable TDoA to continue to comply with
the Texas Internal Auditing Act, Texas Government Code Annotated,
2102.001 et. seq. (Vernon 1999 Pamphlet) which details internal
auditing services. In evaluating the proposals to provide Internal
Auditing services, the Texas Board on Aging will evaluate each
proposal based on the approach for required services, knowledge
of governmental agencies, experience in providing internal auditing
services, and the reasonableness of fee. The successful proposer
will be expected to begin performance of the contract on or about
September 1, 1999, and will continue through August 31, 2000.

Contact: Parties interested in submitting a proposal should contact
the Frank Pennington, Director of Program and Fiscal Accountability,
Texas Department on Aging, Box 12786, Austin, Texas 78711
(mail) or 4900 North Lamar Boulevard, Fourth Floor, Austin, Texas
(512)424-6840, to obtain a complete copy of the RFP. The RFP will
be available for pick-up at the above referenced address on Friday,
June 4, 1999 between 8:00 and 5:00 p.m., Central Daylight Savings
Time (CDST) and thereafter, during normal business hours

Closing Date: One original and four copies of a proposal must be
received in the Texas Department on Aging office by no later than
5:00 p.m. Central Daylight Saving Time (CDST), on July 23, 1999.
Proposals received after this time and date will not be considered.
Faxed submissions will not be accepted.

Award Procedure: Proposals will be subject to evaluation by a
committee based on the evaluation criteria set forth in the RFP. The
committee will determine which proposal best meets these criteria
and will make a recommendation to the Executive Director, who will
then make a recommendation to the Texas Board on Aging. The
Board will make the final decision. A proposer may be asked to
clarify his proposal, which may include an oral presentation prior to
final selection.

The Texas Department on Aging reserves the right to accept or reject
any or all proposals submitted. The Department on Aging is under

no legal or other obligation to execute a contract on the basis of this
notice or the distribution of any RFP. Neither this notice nor the RFP
commits the Department on Aging to pay for any costs incurred prior
to the execution of a contract.

The anticipated schedule of events is as follows:Issuance of RFP
- June 25; Proposals Due - July 23, 1999, 5:00pm Central Daylight
Saving Time (CST); Award of Contract by Board on August 12, 1999,
and Contract Execution on September 1, 1999, or as soon thereafter
as possible.

TRD-9903573
Mary Sapp
Executive Director
Texas Department on Aging
Filed: June 15, 1999

♦ ♦ ♦
Office of the Attorney General
Correction of Errors

The Office of the Attorney General submitted notices of Opinions for
publication in the May 28, 1999, Texas Register (24 TexReg 3953).
Due to typographical errors by the Texas Register, corrections are
noted as follows.

Opinion # JC-0045: The citation to the U.S.C. in the fourth line of
the first paragraph should read "...12 U.S.C. 4903(a)..." The Texas
Register omitted the "U" from "U.S.C."

Opinion #JC-0047: The word "whether" is misspelled in the third
line of the first paragraph.

♦ ♦ ♦
Texas Water Code and Texas Health and Safety Code En-
forcement Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Water Code and Texas Health and Safety Code. Before the State
may settle a judicial enforcement action under the Health and Safety
Code, the State shall permit the public to comment in writing on the
proposed judgment. The Attorney General will consider any written
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comments and may withdraw or withhold consent to the proposed
agreed judgment if the comments disclose facts or considerations
that indicate that the consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the Code.

Case Title and Court: State of Texas v. Marty W. Walenta, Case
Number 96-14736, in the District Court of Travis County, Texas

Nature of Defendant’s Operations: Defendant, Marty Walenta, op-
erated an on-site sewage facility installer business in violation of the
Texas Water Code, Texas Health and Safety Code and the Texas Nat-
ural Resource Conservation Commission rules, orders and licenses
relating to the proper location, design, construction, installation, op-
eration and maintenance of on-site sewage facilities. Defendant’s
compliance with the Texas Natural Resource Conservation Commis-
sion’s July 17, 1996, order is the subject of this litigation and pro-
posed settlement.

Proposed Agreed Judgment: The judgment permanently enjoins
Defendant from constructing, altering, repairing, or extending, any
on-site sewage disposal system without being properly licensed or
registered by the Texas Natural Resource Conservation Commission
or unless he is engaged in proper apprenticeship programs or
employed by and under the direct supervision of a properly licensed or
registered installer. Defendant is further enjoined from representing
himself as a licensed or registered on-site sewage disposal system
installer without being properly licensed or registered and he must
submit to the Texas Natural Resource Conservation Commission all
original and copies of his Installer Certificate Registration. Defendant
shall pay $39,300 for administrative and civil penalties, $1,000 for
attorney’s fees and $171.00 for court costs..

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests
for copies of the judgment, and written comments on the proposed
settlement should be directed to Eugene A. Clayborn, Assistant
Attorney General, Office of the Texas Attorney General, P. O. Box
12548, Austin, Texas 78711-2548, (512) 463-2012, facsimile (512)
320-0911. Written comments must be received within 30 days of
publication of this notice to be considered.

TRD-9903576
Elizabeth Robinson
Assistant Attorney General
Office of the Attorney General
Filed: June 15, 1999

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for Consis-
tency Agreement/Concurrence under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP
goals and policies identified in 31 TAC Chapter 501. Requests for
federal consistency review were received for the following projects(s)
during the period of June 3, 1999, through June 10, 1999:

FEDERAL AGENCY ACTIONS:

Applicant: Petroleum Communications, Inc.; Location: The project
begins approximately 2,000 feet northwest of Bryan Lake, near
Quintana Beach, Brazoria County, Texas and extends to New
Orleans, Louisiana; CCC Project Number: 99-0208-F1; Description

of Proposed Action: The applicant proposes to install 810,546 feet
of 1.5-inch-diameter fiber optics cable in the Gulf of Mexico. The
cable will be buried three feet below the seafloor in water depths
less than 200 feet except I Safety Fairways where it will be buried
ten feet below the seafloor. Safety Fairways will be crossed in three
locations. In waters greater than 200 feet, the cable will be laid on the
seafloor bottom; Type of Application: U.S.A.C.E. permit application
number 21689 under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 403).

Applicant: Mr. Gerald Jaco; Location: The project is located
on the Jones Bay Channel at 300 Tiki Drive, Tiki Island, near
Galveston, Galveston County, Texas; CCC Project Number: 99-0209-
F1; Description of Proposed Action: The applicant proposes to retain
approximately 0.2 acre of unauthorized fill placed in wetlands by a
previous property owner, bulkhead and backfill approximately 480
feet of shoreline, and excavate a boat ramp. The bulkhead will consist
of 558 feet of 12-foot concrete panels and will isolate approximately
0.93 acre of tidal wetlands; Type of Application: U.S.A.C.E. permit
application number 21695 under §10 of the Rivers and Harbors Act
of 1899 (33 U.S.C.A. 403), and §404 of the Clean Water Act (33
U.S.C.A. §§125-1387).

Applicant: Property Advisors, Inc.; Location: The project is located
on the Gulf of Mexico beach, at the Point San Luis Subdivision,
near San Luis Pass, on Galveston Island, in Galveston, Galveston
County, Texas. The site can be located on the U.S.G.S. San Luis
Pass Quadrangle; CCC Project Number: 99-0210-F1; Description of
Proposed Action: The applicant proposes to place beach quality sand
onto a 60-by 2,500-foot area of the beach. Approximately 4,400 cubic
yards of material will be placed on the beach. Placement will start at
the existing vegetation line and material will be placed to a depth of
two feet; Type of Application: U.S.A.C.E. permit application number
21677 under §404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of
1972 (16 U.S.C.A. §§1451-1464), as amended, interested parties
are invited to submit comments on whether a proposed action is,
or is not consistent with the Texas Coastal Management Program
goals and policies, and whether the action should be referred to
the Coastal Coordination Council for review. Further information
for the applications listed above may be obtained from Ms. Janet
Fatheree, Council Secretary, Coastal Coordination Council, 1700
North Congress Avenue, Room 617, Austin, Texas 78701-1495,
or janet.fatheree@glo.state.tx.us. Persons are encouraged to submit
written comments as soon as possible within 30 days of publication
of this notice. Comments should be sent to Ms. Fatheree at the above
address or by fax at (512) 475-0680.

TRD-9903553
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: June 15, 1999

♦ ♦ ♦
Comptroller of Public Accounts
Certification of Crude Oil Prices

The Comptroller of Public Accounts, administering agency for the
collection of the Oil Production Tax, has determined that the price
of West Texas Intermediate crude oil as recorded on the New York
Mercantile Exchange (NYMEX) is not below $15.00 per barrel for
the three-month period beginning on March 1, 1999, and ending May
31, 1999. Therefore, pursuant to the Tax Code, §202.060, crude oil
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produced during the month of June 1999 from a qualifying lease, as
determined by the Railroad Commission of Texas, is not exempt from
the crude oil tax imposed by the Tax Code, Chapter 202.

Inquires should be directed to Bryant K. Lomax, Manager, Tax Policy
Division, P. O. Box 13528, Austin, Texas 78711-3528.

TRD-9903548
Martin Cherry
Special Counsel
Comptroller of Public Accounts
Filed: June 14, 1999

♦ ♦ ♦
Notice of Request for Proposals

Notice of Request for Proposals: Pursuant to Chapter 2254,
Subchapter B, Texas Government Code, and Chapter 54, Subchapter
F, Texas Education Code, the Comptroller of Public Accounts
(Comptroller) on behalf of the Texas Prepaid Higher Education
Tuition Board (Board) announces the issuance of a Request for
Proposals (RFP) for the purpose of hiring a consultant to assist the
Board and Comptroller with marketing agent services in connection
with the prepaid higher education tuition program. The Comptroller
is the executive director and chairperson of the Board. The program is
known as the Texas Tomorrow Fund. The Board is authorized to enter
into one or more contracts for the performance of services relating
to the administration of the program. The Comptroller, as executive
director of the Board, is issuing this RFP in order that the Board
may move forward with retaining services necessary to administer
the program, provided that the vendor is subject to approval by the
board. The Board has identified marketing agent services as a service
required to administer the program. If approved by the Board, the
successful proposer will be expected to begin performance of the
contract on or about September 1, 1999.

Contact: Parties interested in submitting a proposal should contact
the Comptroller of Public Accounts, David R. Brown, Legal Coun-
sel’s Office, 111 E. 17th St., Room G-24, Austin, Texas 78774, (512)
305-8673, to obtain a complete copy of the RFP. The RFP will be
available for pick-up at the above referenced address on Friday, June
25, 1999, between 2 p.m. and 5 p.m. Central Zone Time (CZT), and
during normal business hours thereafter. All written inquiries and
mandatory letters of intent to propose must be received at the above-
referenced address no later than 2 p.m. (CZT) on Monday, July 19,
1999.

Closing Date: Proposals must be received in the Legal Counsel’s
Office no later than 2 p.m. (CZT), on Friday, August 6, 1999.
Proposals received after this time and date will not be considered.

Award Procedure: All proposals will be subject to evaluation by a
committee based on the evaluation criteria set forth in the RFP. The
committee will determine which proposal best meets these criteria
and will make a recommendation to the Deputy Comptroller, who will
then make a recommendation to the Comptroller. The Comptroller
will make the final selection as to a proposer to be recommended to
the Board. A proposer may be asked to clarify its proposal, which
may include an oral presentation prior to final selection.

The Comptroller reserves the right to accept or reject any or all
proposals submitted. Neither the Comptroller nor the Board is under
any legal or other obligation to execute a contract on the basis of this
notice or the distribution of an RFP. Neither this notice nor the RFP
commits the Comptroller or the Board to pay for any costs incurred
prior to the execution of a contract.

The anticipated schedule of events is as follows:Issuance of RFP
- June 25, 1999, 2 p.m. (CZT); Mandatory Letter of Intent and
Questions Due - July 19, 1999, 2 p.m. (CZT); Proposals Due -
August 6, 1999, 2 p.m. (CZT); and Contract Execution - August 20,
1999, or soon thereafter as possible.

TRD-9903602
David R. Brown
Legal Counsel
Comptroller of Public Accounts
Filed: June 16, 1999

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the
following rate ceilings by use of the formulas and methods described
in Articles 1D.003 and 1D.009, Title 79, Revised Civil Statutes
of Texas, as amended (Articles 5069-1D.003 and 1D.009, Vernon’s
Texas Civil Statutes).

The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for
the period of June 21, 1999-June 27, 1999 is 18% for Consumer1/
Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Art. 1D.003 and 1D.009 for the
period of June 21, 1999-June 27, 1999 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-9903552
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: June 15, 1999

♦ ♦ ♦
Texas Credit Union Department
Application for a Merger or Consolidation

Notice is given that the following application has been filed with the
Texas Credit Union Department and is under consideration:

An application was received from Syntex Credit Union (Houston)
seeking approval to merge with Associated Credit Union (Deer Park)
with the latter being the surviving credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas, 78752-1699.

TRD-9903595
Harold E. Feeney
Commissioner
Texas Credit Union Department
Filed: June 16, 1999
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♦ ♦ ♦
Applications to Amend Articles of Incorporation

Notice is given that the following applications have been filed with
the Texas Credit Union Department and are under consideration:

An application for a name change was received for Dallas S.P.
Employees Credit Union, Dallas, Texas. The proposed new name
is Dallas U.P. Employees Credit Union.

An application for a name change was received for Memorial Credit
Union, Houston, Texas. The proposed new name is Memorial
Hermann Credit Union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide
all information that the interested party wishes the Department to
consider in evaluating the application. All information received will
be weighed during consideration of the merits of an application.
Comments or a request for a meeting should be addressed to the
Texas Credit Union Department, 914 East Anderson Lane, Austin,
Texas, 78752-1699.

TRD-9903594
Harold E. Feeney
Commissioner
Texas Credit Union Department
Filed: June 16, 1999

♦ ♦ ♦
Applications to Expand Field of Membership

Notice is given that the following applications have been filed with
the Texas Credit Union Department and are under consideration:

An application was received from Employees Credit Union, Dallas,
Texas to expand its field of membership. The proposal would permit
the employees of Aramark Corporation who work in or are paid from
Dallas, Texas to be eligible for membership in the credit union.

An application was received from Texas Dow Employees Credit
Union, Lake Jackson, Texas to expand its field of membership. The
proposal would permit the employees, including contract employees,
of Brazosport Memorial Hospital, Lake Jackson, Texas to be eligible
for membership in the credit union.

An application was received from Gulf Employees Credit Union,
Groves, Texas to expand its field of membership. The proposal would
permit the employees and members of Cornerstone Church, Winnie,
Texas to be eligible for membership in the credit union.

An application was received from Cameron Credit Union, Houston,
Texas to expand its field of membership. The proposal would permit
the employees of Pritchard Industries Southwest, Inc. who are paid
out of Houston, Texas to be eligible for membership in the credit
union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of
the merits of an application. Comments or a request for a meeting

should be addressed to the Texas Credit Union Department, 914 East
Anderson Lane, Austin, Texas, 78752-1699.

TRD-9903593
Harold E. Feeney
Commissioner
Texas Credit Union Department
Filed: June 16, 1999

♦ ♦ ♦
Notice of Final Action Taken

In accordance with the provisions of 7 TAC §91.103, the Texas Credit
Union Department provides notice of the final action taken on the
following applications:

Applications to Expand Field of Membership

First Energy Credit Union, Houston, Texas–SeeTexas Registerissue
dated March 26, 1999 (24 TexReg 2523)

Top O’TEC Credit Union, Amarillo, Texas–SeeTexas Registerissue
dated March 26, 1999 (24 TexReg 2523)

BUE Credit Union, Waco, Texas–SeeTexas Registerissue dated
March 26, 1999 (24 TexReg 2523)

Applications for a Merger or Consolidation

WESCO Federal Credit Union and Presbyterian Healthcare System
Credit Union–SeeTexas Registerissue dated March 26, 1999 (24
TexReg 2524)

Red Arrow-American Credit Union and St. Joseph’s Credit Union–
SeeTexas Registerissue dated April 30, 1999 (24 TexReg 3369)

TRD-9903597
Harold E. Feeney
Commissioner
Texas Credit Union Department
Filed: June 16, 1999

♦ ♦ ♦
Deep East Texas Workforce Development Board
Request for Proposal

The Deep East Texas Local Workforce Development Board, Inc. is
seeking a qualified entity or entities to provide management and
operation of the Deep East Texas Workforce Centers, conduct Job
Search and Job Readiness services, and Rapid Response services in
the 12-county Deep East Texas region. Proposers may choose to bid
on all services or any single or combination of services. In any case,
separate proposals must be prepared for each service.

The objectives of these services are to develop a workforce develop-
ment system that will match jobs with people through a partnership
between education, labor, the public and the private sectors in an
accountable, efficient, and effective manner. The workforce area is
composed of Angelina, Houston, Jasper, Nacogdoches, Newton, Polk,
Sabine, San Augustine, San Jacinto, Shelby, Trinity, and Tyler coun-
ties.

Request for Proposals (RFP) release date: 8:00 a.m., Thursday, June
10, 1999

A bidders conference will be held at 2:00 p.m., June 29, 1999 at the
Angelina County Chamber of Commerce Meeting Room, 1615 South
Chestnut; Lufkin, Texas, 75901. Attendance at the conference is not
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required, however, technical assistance will be limited to information
at the bidders’ conference.

Eligible proposers are responsible for having the knowledge of all
applicable laws, rules, and regulations governing these programs.
Eligible proposers include private non-profit, private for-profit, and
public entities. The Board encourages faith-based organizations and
women and minority-owned businesses to apply.

Deadline for submission of proposals: 5:00 p.m. CDT, Friday, July
23, 1999

Requests for copies of the RFP can be made to:

Chris Gaston, Staff Services Officer

Deep East Texas Local Workforce Development Board, Inc.

1318 South John Redditt Drive

Lufkin, Texas 75904

(409) 639-8898

FAX: (409) 633-7491

Email: chris.gaston@twc.state.tx.us

TRD-9903438
Harry Green
Executive Director
Deep East Texas Workforce Development Board
Filed: June 10, 1999

♦ ♦ ♦
Texas Education Agency
Request for Proposals Concerning State Engineering and Sci-
ence Recruitment (SENSR) Fund

Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals authorized by the Texas Education Code, Title 3, Subtitle
A, Chapter 51, Subchapter M, Engineering and Science Recruitment
Fund, under Request for Proposals (RFP) #701-99-017 from organi-
zations that qualify for exemption from federal income tax under the
Internal Revenue Code, Title 26, Subtitle A, Chapter 1, Subchapter
F, Part I, §501(c)(3), and that do not distribute net earnings to any
private shareholder or other individual. The organizations must serve
groups of women or minority group members who, considering their
percentages of the Texas population, are under-represented at insti-
tutions of higher education in programs of engineering and applied
sciences.

Description. The objective of this project is to allocate funds to
eligible organizations to establish or operate educational programs.
The programs will support the recruitment of women and members of
ethnic minority groups to assist them in preparing for, or participating
in, programs leading to undergraduate degrees in engineering or
science from institutions of higher education. Funding also shall be
used to disseminate information concerning career opportunities in
engineering and science, as well as information about these programs
that are funded under the requirements of the legislative authority
noted previously.

Dates of Project. The State Engineering and Science Recruitment
(SENSR) Fund project will be implemented during school year 1999-
2000. Proposers should plan for a starting date of no earlier than
September 1, 1999, and an ending date of no later than August 31,
2000.

Project Amount. For fiscal year 1999-2000, this project will distribute
a total amount of approximately $394,920 subject to the availability
of funds and approval of the commissioner of education. Funding will
be provided to eligible nonprofit, tax-exempt organizations receiving
contributions from other sources. For any one program, funds
provided under this RFP may not exceed $25,000 or 50% of the
contributions received by the program in the preceding fiscal year,
whichever is less. Initial funding to eligible organizations shall
be allocated in proportion to the percentage of women and under-
represented minority students or teachers participating in eligible
programs. After all grants have been awarded, funds may be
allocated to establish or continue to operate eligible programs that
have not received any contributions. The total amount budgeted
by the contracting project organization for administration may not
exceed 11% of the total amount budgeted for all selected programs
sponsored by that organization. Any money remaining on January 1
of each year may be allocated to a funded organization in proportion
to each organization’s calculated share as previously prescribed.
Contributions are defined as gifts, grants, donations, and market value
of in-kind contributions from public and private entities, including the
federal government, but excluding state appropriations.

Subsequent project funding will be based on satisfactory progress of
the first year’s objectives and activities and/or general budget approval
by the State Board of Education, the commissioner of education, and
the state legislature.

Selection Criteria. Proposals will first be considered based on
the ability of each proposer to satisfy all requirements contained
in the RFP. Preference shall be given to programs that stress the
development of mathematical and scientific competence. Programs
in the social sciences (e.g., psychology, sociology, etc.) will not
be considered. TEA reserves the right to select from the highest-
ranking proposals those that would serve the most participants who
are women and under-represented minority group members in the
objectives specified. Other program quality indicators are specified
throughout the RFP. To be approved for funding, programs offered
by eligible organizations must meet certain guidelines. Each program
must: (1) use professional volunteers at each level of instruction;
(2) require parental involvement; (3) coordinate with public school
preparation for scientific and mathematics careers; (4) coordinate with
secondary educational institutions, involve organizations of women
and minority group members, and provide demonstrated professional
leadership in educational activities for women and minority group
members; and (5) be compatible with state and federal laws governing
education.

TEA is not obligated to execute a resulting contract, provide funds,
or endorse any proposal submitted in response to this RFP. This RFP
does not commit TEA to pay any costs incurred before a contract is
executed. The issuance of this RFP does not obligate TEA to award
a contract or pay any costs incurred in preparing a response.

Requesting the Proposal. A copy of the complete RFP may be
obtained by writing the Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas, 78701, or by calling (512) 463-
9304. Please refer to RFP #701-99-017 in your request.

Further Information. For clarifying information about this request,
contact Walter Tillman, Program Administrator V, Office of Contin-
uing Education and School Improvement, Texas Education Agency,
1701 North Congress Avenue, Austin, Texas, 78701, (512) 463-9322.

Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the Texas Education Agency no later
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than 5:00 p.m. (Central Time), Wednesday, August 4, 1999, to be
considered.

TRD-9903591
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: June 16, 1999

♦ ♦ ♦
Request for Statement of Interest Concerning Innovative Ed-
ucational Technology Pilots

Eligible Participants. The Texas Education Agency (TEA) is request-
ing statements of interest under Request for Statement of Interest
(RFSOI) #701-99-018 from private companies, regional education
service centers, non-profit organizations and institutions of higher
education to participate in the design, implementation and adminis-
tration of pilot programs that will explore the impact of delivering
curriculum content via various technologies. Historically underuti-
lized businesses (HUBs) are encouraged to submit a statement of
interest.

Description. The purpose of this project is to design, implement
and administer pilot programs that will explore the impact of
delivering curriculum content via various technologies. The project
has been designed to link vendors with participating school districts.
The selected vendors will be expected to provide technology and/
or instructional content, staff development and evaluation support
to participating school districts. Pilot evaluations will include
both surveys and on-site visitations to assess changes in access
to curriculum content, technology, implementation of the changes,
student performance, and impact on instruction in the classroom.

The pilots will be grouped into four major technology categories as
follows:

(1) Laptop Computer Pilots–These pilots will examine the use of
laptop computers in delivering curriculum to elementary, middle, and
high school students.

(2) Enhanced Video Distance Learning Pilots–These pilots will use
two-way video and audio to deliver instructional content to elemen-
tary, middle, and high school students.

(3) Internet Access Pilots–These pilots will examine the use of limited
functionality devices such as "thin clients," set top boxes and other
tools for delivering instruction.

(4) Innovation Pilots–TEA will also solicit statement of interests from
vendors and districts that use innovative devices and/or use other
devices in a significantly innovative way.

The pilots will explore the effectiveness of technologies "to deliver
curriculum and improve student learning." In Texas, effective curricu-
lum is defined in terms of the Texas Essential Knowledge and Skills
(TEKS), which identify what every student should know and be able
to do at each grade level and in each subject area. This project has
defined, for each technology and grade span (elementary, middle and
high school), foundation content areas in which curriculum content
must be provided. Curriculum content provided in these foundation
areas must meet the same standards as nonconforming instructional
materials, although preference will be given to pilots that include
electronic curricula that meet the same standards as conforming in-
structional materials in the foundation content areas indicated.

Dates of Project. All services and activities related to this statement of
interest will be conducted within specified dates. Participants should

plan for a starting date of no earlier than October 1, 1999, and an
ending date of no later than May 31, 2001.

Project Amount. No funds will be provided to entities submitting a
statement of interest. Funds will be provided to participating school
districts for various purposes.

Selection Criteria. Entities will be selected based on their ability to
carry out all requirements contained in this RFSOI. TEA will base
its selection on, among other things, the demonstrated competence
and qualifications of the entity. TEA reserves the right to select
from the highest-ranking statements of interest those that address all
requirements in the RFSOI and that are most advantageous to the
project.

TEA is not obligated to execute a resulting contract, provide funds, or
endorse any statement of interest submitted in response to this RFSOI.
This RFSOI does not commit TEA to pay any costs incurred before
a contract is executed. The issuance of this RFSOI does not obligate
TEA to award a contract or pay any costs incurred in preparing a
response.

Requesting the Statement of Interest. A complete copy of RFSOI
#701-99-018 may be obtained by writing the: Document Control
Center, Room 6-108, Texas Education Agency, William B. Travis
Building, 1701 North Congress Avenue, Austin, Texas, 78701, or
by calling (512) 463-9304. Please refer to the RFSOI number in
your request. The RFSOI can also be viewed at: www.tea.state.tx.us/
technology/pilots.

Further Information. For clarifying information about this RFSOI,
please contact Robert Leos, Division of Textbook Administration,
Texas Education Agency, (512) 463-9601.

Deadline for Receipt of Statements of Interest. Statements of Interest
must be received in the Document Control Center of TEA by 5:00
p.m. (Central Time), Tuesday, July 27, 1999, to be considered.

TRD-9903590
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Filed: June 16, 1999

♦ ♦ ♦
General Services Commission
Summary of Other State Bidder Preference Laws

The General Services Commission publishes this list of other state
bidder preference laws in accordance with Texas Codes Annotated,
Government Code, Title 10, §2252.003, which requires the publica-
tion of a list of states which have laws or regulations regarding the
award of contracts for general construction, improvements, services,
or public works projects or purchases of supplies, materials, or equip-
ment to nonresident bidders, together with a citation to and summary
of the most recent law or regulation of each state relating to the eval-
uation of bids from and award of contracts to nonresident bidders.

ALABAMA:

Code of Alabama, Title 21, §21-2-2 (1998) - Preference for products
made or manufactured by the blind, visually handicapped, deaf or
severely handicapped through the Alabama Institute for the Deaf
and Blind. Preference is not applied over articles produced or
manufactured by convicts in Alabama employed in industries operated
or supervised by the board of corrections.
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Code of Alabama, Title 39, §39-3-1 (1998) - Preference in contracts
for public works projects financed entirely by the State of Alabama to
stipulate in the contract or cause to be stipulated a provision whereby
the person, firm or corporation undertaking the project agrees to use
materials, supplies, and products manufactured, mined, processed or
otherwise produced in the United States or its territories.

Code of Alabama, Title 39, §39-3-5 (1998) - Preference to resident
contractors in tie bids for public contracts in which any state county
or municipal funds are utilized.

Reciprocal preference is applied to nonresident contractors in the
letting of public contracts. A nonresident contractor is defined in
§39-2-12 as a contractor who is neither organized and existing under
the laws of the State of Alabama, nor maintains its principal place of
business in the State of Alabama.

Code of Alabama, Title 41, §§41-16-27 and 41-16-57 (1998) -
Preference in tie bids for commodities produced in Alabama or sold
by Alabama persons, firms, or corporations in the purchase of or
contract for personal property or contractual services.

ALASKA:

Alaska Statutes, §36.15.010 (1999) - Preference for use of only
timber, lumber and manufactured lumber products originating in
Alaska from local forests to be used in projects financed by state
money.

Alaska Statutes, §36.15.050 (1999) - A 7% preference for agricultural
products harvested in the state of Alaska and for fisheries products
harvested or processed within the jurisdiction of the State of Alaska
when purchased by the state or by a school district that receives state
money.

Alaska Statutes, §36.30.170 (1999) - "Alaska bidder" is defined as a
person who holds a current Alaska business license; submits a bid for
goods, services or construction under the name in the Alaska business
license; maintains a place of business within the state; is incorporated
or qualified to do business under the laws of the State of Alaska; is
a sole proprietorship and the proprietor is a resident of the State of
Alaska, or is a partnership and all partners are residents of Alaska;
and if it is a joint venture, that it is composed entirely of ventures
that meet the preceding qualifications.

Section 36.30.170(b) - Awards a contract to the lowest responsive
and responsible bidder after an Alaska bidder preference of five
percent, an Alaska products preference as described in §§36.30.322-
36.30.328, and a recycled products preference under §36.30.337 have
been applied.

Section 36.30.170(c) - Award to an Alaska bidder who is not more
than 15% higher than the lowest bid when Alaska bidder offers
services through an employment program. "Program" means the
state training and employment program established in Alaska Statutes,
§§23.15.620 -23.15.660

Section 36.30.170(d) - An Alaska bidder preference of 5% for
insurance related contracts.

Section 36.30.170(f) - An Alaska bidder preference of 10% if at least
50% of bidder’s employees at time of the bid are persons with a
disability.

Alaska Statutes, §36.30.322 (1999) - Preference for timber, lumber
and manufactured lumber products originating in the state of Alaska
forests to be procured by an agency or used in construction projects
of an agency.

Alaska Statutes, §36.30.324 (1999) - Preference for use of Alaska
products and recycled Alaska products in procurements for an agency.

Alaska Statutes, §36.30.328 (1999) - Definitions: "recycled Alaska
product" means an Alaskan product of which not less than 50% of
the value of the product consists of a product that was previously
used in another product, if the recycling process is done in the State
of Alaska. "Alaska product" means a product of which not less than
25% of the value has been added by manufacturing or production in
the State of Alaska.

Alaska Statutes, §36.30.332 (1999) - Preference for the following
Alaska products: Preference of 3% for Class I products that are more
than 25% and less than 50% produced or manufactured in the State of
Alaska. Preference of 5% for Class II products that are 50% or more
and less than 75% produced or manufactured in the State of Alaska.
Preference of 7% for Class III products that are 75% produced or
manufactured in the State of Alaska.

Alaska Statutes, §36.30.337 (1999) - Preference of 5% for recycled
products.

Title 2, Alaska Administrative Code, §12.260(e) (1999) - If a
numerical rating system is used, an Alaska offeror’s preference of at
least 10% of the total possible value of the rating system is assigned
to a proposal from an Alaska bidder.

ARIZONA:

Arizona Revised Statutes Annotated, Title 34, §34-242 (1998) -
Preference of 5% for bidders who furnish materials produced or
manufactured in the State of Arizona to construct a building or
structure, or additions to or alterations of existing buildings or
structures to any political subdivision of the State of Arizona. Bidders
cannot claim a preference pursuant to both §34-242 and §34-243 and
may not receive more than 5% total preference.

Arizona Revised Statutes Annotated, Title 34, §34-243 (1998) -
Preference of 5% to bidders who furnish materials supplied by a
dealer who is a resident of the State of Arizona to construct a building
or structure, or additions to or alterations of existing buildings or
structures for any political subdivision of Arizona.

Arizona Revised Statutes Annotated, Title 41, §41-2533 (1998) -
Preference of 5% to the bidder of recycled paper product.

Arizona Administrative Code, Title 2, Chapter 7, §R2-7-335 (1998)
- When practical, purchases that cost less than $10,000 shall be
restricted to small businesses. Impractical purchases are under the
following circumstances: Sole-source procurements as defined in
A.R.S., §41-2536; emergency procurement as defined in A.R.S., §41-
2537; purchases not expected to exceed $1,000; purchases delegated
within a purchasing agency to field offices; and purchases that have
been unsuccessfully completed by failure to contain a notice that
only small businesses respond, or because the procurement officer
has failed to request confirmation that a bidder contacted to offer a
quote is a small business.

ARKANSAS:

Arkansas Code Annotated, §19-11-259 (1997) - Preference of 5% to
a firm resident in Arkansas in the purchase of commodities that are
materials and equipment used in public works projects.

Arkansas Code Annotated, §19-11-260 (1997) - Preference of 10%
for recycled paper products. An additional 1% preference is allowed
for products containing the largest amount of postconsumer materials
recovered within the State of Arkansas. A bidder receiving a
preference under this section shall not be entitled to an additional
preference under §19-11-259.
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Arkansas Code Annotated, §19-11-304 (1997) - Priority for bids
submitted by private industries located within the State of Arkansas
and employing Arkansas taxpayers over bids submitted by out-of-
state penal institutions employing convict labor.

Arkansas Code Annotated, §19-11-305 (1997) - Preference of 5% as
provided for in §19-11-259 to Arkansas bidder against bids received
from private industries located outside the State of Arkansas; and a
preference of 15% to Arkansas bidder against out-of-state correctional
institution bids.

CALIFORNIA:

California Government Code, Title 1, Chapter 4, §4331 (1999) –
Preference for supplies grown manufactured, or produced in the State
of California, and next preference for supplies partially manufactured,
grown or produced in the State of California. NOTE: Although
§4331 has not been repealed, it was found to be unconstitutional
by the California Attorney General. See 53 Ops. California Attorney
General 72, 73 (1970).

California Government Code, Title 1, Chapter 4, §4334 (1999) –
Preference of 5% to bidders manufacturing in the State of California
supplies to be used or purchased in the letting of contracts for
public works, with the construction of public bridges, buildings and
other structures, or with the purchase of supplies for any public use.
NOTE: Although §4334 has not been repealed, it was found to be
unconstitutional by the California Attorney General. See 53 Ops.
California Attorney General 72, 73 (1970).

California Government Code, Title 1, Chapter 10.5, §4533 (1999) –
Contracts for goods in distressed areas. Preference of 5% in contracts
for goods in excess of $100,000 given to California based companies
that have at least 50% of the labor hours required to manufacture the
goods and perform the contract performed at a worksite or worksites
located in a distressed area.

California Government Code, Title 1, Chapter 10.5, §4533.1 (1999)
– Additional preference awarded to bidders for contracts of goods
in excess of $100,000 and who comply with §4533 are as follows:
1% preference for bidders who agree to hire persons with high risk
of unemployment equal to 5% to 9% of its work force during the
period of contract performance; a 2% preference for bidders who
agree to hire persons with high risk of unemployment equal to 10%
to 14% of its work force during the period of contract performance;
a 3% preference for bidders who agree to hire persons with high risk
of unemployment equal to 15% to 19% of its workforce during the
period of contract performance.

California Government Code, Title 1, Chapter 10.5, §4534 (1999)
– Preference of 5% in contracts for services in excess of $100,000
given to California based companies that have no less than 50% of the
labor required for the contract performed at a worksite or worksites
located in a distressed area.

California Government Code, Title 1, Chapter 10.5, §4534.1 (1999)–
Additional preferences as set forth in §4533.1 are awarded to bidders
for contracts of services in excess of $100,000 who comply with
provisions as set forth in §4534.

California Government Code, Title 1, Chapter 10.5, §4535.2 (1999)
– "The maximum preference and incentive a bidder may be awarded
under Chapter 10.5, the Target Area Contract Preference Act, is 15%
and is not to exceed a cost preference of $50,000. The combined
cost of preferences and incentives granted pursuant to Chapter 10.5
and any other provision of law is not to exceed $100,000.

California Public Contract Code, §6107 (1999) – Reciprocal prefer-
ence to a California company applied when awarding contracts for

construction. If the California company is eligible for a California
small business preference described in §14838, the preference applied
is the greater of the two, but not both.

California Government Code, Chapter 12.8, §7084 (1999) – Contracts
for goods in enterprise zones. Preference of 5% in contracts for goods
in excess of $100,000 to California based companies who certify
that not less than 50% of the labor hours required to perform the
contract shall be accomplished at a worksite or worksites located in
an enterprise zone.

Additional preferences to California-based companies complying with
this section during the performance of the contract are as follows: 5%
preference given when not less than 90% of the labor hours required
to perform the contract for goods is accomplished at a worksite or
worksites located in an enterprise zone. 1% preference given to
bidders who agree to hire persons living within a targeted employment
area or enterprise zone equal to 5% to 9% of its workforce. Two
percent preference given to bidders who agree to hire persons living
within a targeted employment area or enterprise zone equal to 10%
to 14% of its work force. Three percent preference given to bidders
who agree to hire persons living within a targeted employment area or
enterprise zone equal to 15% to 19% of its workforce. Four percent
preference given to bidders who agree to hire persons living within
a targeted employment area or enterprise zone equal to 20 or more
percent of its workforce during the period of the contract performance.

The maximum preference awarded to a bidder under the California
Government Code, Chapter 12.8, Enterprise Zone Act, is 15%, and
the maximum preference cost cannot exceed $50,000.00.

California Government Code, Title 1, Chapter 12.97, §7118 (1999)
- A preference of 5% is awarded to California-based companies in
contracts for goods in excess of $100,000 if no less than 50% of the
labor required to perform the contract is accomplished at a worksite
or worksites located in a local agency military base recovery area
(LAMBRA).

A preference of 5% is awarded to California-based companies in
contracts for services in excess of $100,000 who perform the contract
at a worksite or worksites located in a LAMBRA.

Additional preferences are awarded to California-based companies
complying with this section as follows: A 1% preference for bidders
who shall agree to hire persons living within a LAMBRA; a 2%
preference for bidders who agree to hire persons living within a
LAMBRA that is equal to 10% to 14% of its work force during
the period of contract performance; a 3% preference for bidders who
agree to hire persons living within a LAMBRA that is equal to 15%
to 19% of its work force during the contract performance; and a 4%
preference for bidders who hire persons living within a LAMBRA that
is equal to 20 percent or more of its work force during the contract
performance.

The maximum preference a bidder may be awarded under Chapter
12.97, Local Agency Military Base Recovery Area Act, is 15% and
the maximum preference cost cannot exceed $50,000.00.

California Public Contract Code, Chapter 2.5, §10860 (1999) - Under
Chapter 2.5, California State University Contract Law, recycled
paper product contracts are awarded to the bidder with the greater
percentage of postconsumer material.

California Public Contract Code, Chapter 4, §12162 (1999) - All state
agencies are to give a price preference, not to exceed 10%, to recycled
paper products.

California Public Contract Code, Chapter 4, §12168 (1999) - The
combined dollar amount of preference granted by public agencies
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for the purchase of recycled paper is not to exceed $100,000. The
recycled paper bidder preference shall not exceed $50,000 if a
preference exceeding that amount would preclude a small business
that offers nonrecycled paper products and is qualified under the
California Government Code, §14838.

California Public Contract Code, Chapter 4, §12183 (1999) - A
preference exists for compost and co-compost products when they
can be substituted for, and cost no more than, the cost of regular
fertilizer or soil amendment products, or both.

California Code Annotated, §14838 (1992) - Small businesses -
Preference of 5% for resident small businesses. The maximum
small business preference shall not exceed $50,000 for any bid and
the combined cost for preferences granted by law shall not exceed
$100,000.

COLORADO:

Colorado Revised Statutes Annotated, §8-18-101 (1998) - Reciprocal
preference applied in favor of resident bidders for contracts of
commodities and services.

Colorado Revised Statutes Annotated, §8-19-101 (1998) - Reciprocal
preference applied in favor of resident bidders for construction
contracts.

Colorado Revised Statutes Annotated, §8-19.5-101 (1998) - Prefer-
ence of 5% in a public project contract to a bidder who has used no
less than 10% recycled plastics in the manufacture of commodity or
supplies. "Public project" means any publicly funded contract entered
into by a governmental body of the executive branch of the State of
Colorado that is subject to the Procurement Code, articles 101 to 112
of Title 24, Colorado Revised Statutes.

Colorado Revised Statutes Annotated, §24-30-1203 (1998) - Prefer-
ence to purchase products and services from nonprofit agencies for
persons with severe disabilities.

Colorado Revised Statutes Annotated, §24-30-202.5 (1998) - Pref-
erence for resident bidder in "low tie bids" for award of a supply
contract. "Low tie bids" means low responsible bids from bidders
that are identical in amount and that meet all the requirements and
criteria set forth in the invitation for bids. (C.R.S. §24-103-101)

CONNECTICUT:

Connecticut General Statutes, §10-298b (1997) - Preference for
products made or manufactured or services provided by blind persons
under the direction or supervision of the Board of Education and
Services for the Blind. Preference does not apply to articles produced
or manufactured by the Department of Correction Industries in the
State of Connecticut.

Connecticut General Statutes, §18-88 (1997) - Preference for each
state department, agency, commission or board to purchase its
necessary products and services from the Correctional Institutions and
Department of Correction Industries, provided they are comparable
in price and quality and in sufficient quantity as may be available
outside the institutions.

DELAWARE:

Delaware Code, Title 16, §9605 (1998) - Preference for a product or
service of the Delaware Industries for the Blind

Delaware Code, Title 29, §6962 (1998 - Preference for Delaware
laborers, workers or mechanics in the construction of all public works
for the State of Delaware or any political subdivision, or by firms
contracting with the State or any political subdivision thereof.

DISTRICT OF COLUMBIA:

District of Columbia Code, Title 1, §1-1183.1 (1998) - Preference for
the purchase of materials, equipment, and supplies produced in the
District government or sold by District-based businesses.

FLORIDA:

Florida Statutes, Title XVIII, §255.04 (1998) - Preference in tie
bids awarded to materialmen, contractors, builders, architects, and
laborers who reside in Florida for the purchase of material and in
contracts for the erecting or construction of any public administrative
or institutional building.

Florida Statutes, Title XIX, §283.32 (1998) - Preference for each
agency to use recycled paper. A preference of 10% to bidders
who certify that the materials used for a printing contract contain
at least the minimum percentage of recycled content established by
the Department of Management Services.

Florida Statutes, Title XIX, §283.35 (1998) - Preference in tie bids
for printing contracts awarded to bidders located within the State of
Florida.

Florida Statutes, Title XIX, §287.045 (1998) - Preference of 10%
to responsive bidder who has certified that the products or materials
contain at least the minimum percentage of recycled content and post
consumer recovered material and up to an additional five percent
preference to a responsible bidder who has certified that the products
or material are made of materials recovered in Florida.

Florida Statutes, Title XIX, §287.082 (1998) - Preference in tie bids
for commodities manufactured, grown, or produced in the State of
Florida.

Florida Statutes, Title XIX, §287.084 (1998) - Preference to a bidder
whose principal place of business is in the State of Florida for the
purchase of personal property through competitive bidding.

Florida Statutes, Title XIX, §287.087 (1998) - Preference to a
business that has implemented a drug-free workplace program in the
procurement of commodities or contractual services by the state or
any political subdivision.

"Commodity" means any of the various supplies, materials, goods,
merchandise, food, equipment, and other personal property, including
a mobile home, trailer, or other portable structure with floor space of
less than 3,000 square feet, purchased, leased, or otherwise contracted
for by the state and its agencies. "Commodity" also includes interest
on deferred-payment commodity contracts. However, commodities
purchased for resale are excluded from this definition. Further, a
prescribed drug, medical supply, or device required by a licensed
health care provider as a part of providing health services involving
examination, diagnosis, treatment, prevention, medical consultation,
or administration for clients at the time the service is provided is
not considered to be a "commodity." Printing of publications shall be
considered a commodity when competitively bid.

Florida Statutes, Title XXIX, §403.714 (1998) - Preference for the
procurement of compost products applies to all state agencies, the De-
partment of Transportation, the Department of Management Services
and local governments, when the compost products can be substituted
for, and cost no more than, regular soil amendment products. The
preference applies, but is not limited to, the construction of highway
projects, road rights-of-way, highway planting projects, recultivation
and erosion control programs, and other projects.

Florida Statutes, Title XXIX, §403.753 (1998) - Applies a 5%
preference in the procurement of recycled automotive, industrial and
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fuel oils, and oils blended with recycled oils for all state and local
government uses.

Florida Administrative Code, Title 60, §60E-1.005 (1999) - Priority
to purchase any commodity or service from workshops for the blind
or workshops for severely handicapped persons.

GEORGIA:

Georgia Code, Title 30, §30-2-4 (1998) - All departments, subdivi-
sions, and institutions of the State of Georgia are directed to give
preference in purchases of goods manufactured at the Georgia Indus-
tries for the Blind.

Georgia Code Annotated, §50-5-60 (1998) - Preference in tie bids
in the purchase and contracting of supplies, materials, equipment
manufactured and printing produced in Georgia. Preference in all
cases shall be given to surplus products or articles manufactured or
produced by other state departments, institutions, or agencies.

Reciprocal preference applied in favor of vendors resident in the State
of Georgia or Georgia businesses.

Georgia Code Annotated, §50-5-60.4 (1998) - Preference given
to Georgia compost and mulch to use in road building, land
maintenance, and land development activities.

Georgia Code Annotated, §50-5-61 (1998) - Preference in tie bids
for supplies, materials, agricultural products and printing produced in
Georgia.

HAWAII:

Hawaii Revised Statutes, Title 9, §103-22.1 (1998) - When a gov-
ernmental agency contracts for or purchases services, 5% preference
shall be given to services to be performed by nonprofit corporations
or public agencies operating sheltered workshops servicing the hand-
icapped in conformance with criteria established by the department
of labor and industrial relations.

Hawaii Revised Statutes, Title 9, §103D-1002 (1998)Preference of
3% for Class I Hawaii products that have 25% to 49% of their
manufactured cost in Hawaii; preference of 5% for Class II Hawaii
products that have 50% to 74% of their manufactured cost in Hawaii;
and a preference of 10% for Class III Hawaii products that have 75%
or more of their manufactured cost in Hawaii. Hawaii products means
products that are mined, excavated, produced, manufactured, raised,
or grown in the state where the input constitutes no less than 25% of
the manufactured cost. (H.R.S., §103D-1001)

Hawaii Revised Statutes, Title 9, §103D-1003 (1998) reference of
15% to contracts performed in the State of Hawaii for printing,
binding or stationery, including all preparatory work, presswork,
bindery work, and any other production-related work.

Hawaii Revised Statutes, Title 9, §103D-1003 (1998)– Reciprocal
preference may be applied by the chief procurement officer against
bidders from those states which apply preferences.

Hawaii Revised Statutes, Title 9, §103D-1004 (1998) - Reciprocal
preference against bidders from those states which apply preferences.
The amount of the reciprocal preference shall be equal to the amount
by which the non-resident preference exceeds any preference applied
by the State of Hawaii.

Hawaii Revised Statutes, Title 9, §103D-1005 (1998) - Preference
given to products containing recycled material. Purchase specifica-
tions shall include but not be limited to paper, paper products, glass
and glass-by-products, plastic products, mulch and soil amendments,
tires, batteries, oil, paving materials and base, subbase, and pervious
backfill materials.

Weils Code of Hawaii Rules, Title 3, Chapter 124, §3-124-24(a)
(1999) Preference of 5% given to recycled products only when
purchase does not specify only recycled products and when non-
recycled products are offered.

Hawaii Revised Statutes, §103D-1006 (1998) - Preference in tie bids
given to Hawaii software development businesses.

Weils Code of Hawaii Rules, Title 3, Chapter 124, §3-124-34(a)
(1999) - Price preference of 10% applied to Hawaii software
development businesses.

Weils Code of Hawaii Rules, Title 3, Chapter 124, §3-124-31 (1999)
- Definitions. "Hawaii software development business" means any
person, agency, corporation, or other business entity with its principal
place of business or ancillary headquarters located in the State of
Hawaii and which proposes to obtain 80% of the labor for software
development from persons domiciled in Hawaii.

Weils Code of Hawaii Rules, Title 3, Chapter 124, §3-124-25(e)
(1999) - After all preferences are applied to recycled products, and
the price comparison, after taking into consideration all applicable
preferences, results in identical evaluated prices, award shall be
made to the offeror offering the product with the higher post-
consumer recovered material content; or the product with the higher
recovered material content if the products have identical post-
consumer recovered material content.

Hawaii Revised Statutes, Title 9, §103D-1007 (1998) - Preference of
7% on bids for public works project contracts given to a bidder who
has filed all state tax returns due to the State of Hawaii and paid
all amounts owing on such returns for two successive years prior to
submitting the bid and if the amount of the bid is $5,000,000.00 or
less; and a preference of 7% to a bidder who has filed all state tax
returns due to the State of Hawaii and paid all amounts owing on
such returns for four successive years prior to submitting the bid and
the amount of the bid is more than $5,000,000.00.

Weil’s Code of Hawaii Rules, Title 3, Chapter 124, §3-124-44(a)
(1999) - Preference of 7% for in-state contractors bidding on public
works contracts.

IDAHO:

Idaho Code, Title 60, §60-101 (1998) – Preference for all printing,
binding, engraving and stationery work to be executed within the
State of Idaho, except as provided in §60-103 of the Idaho Code.

Idaho Code, Title 60, §60-103 (1998) - Preference of 10% awarded to
a person, firm or corporation proposing to execute printing, engraving,
binding, and stationery work in the State of Idaho.

Idaho Code, Title 67, §67-2348 (1998) - Reciprocal preference
applied in favor of Idaho domiciled contractors on public works
contracts.

Idaho Code, Title 67, §67-2349 (1998) – Reciprocal preference
in favor of suppliers domiciled in Idaho for the purchase of any
materials, supplies, services or equipment. Any bidder domiciled
outside the boundaries of the State of Idaho may be considered an
Idaho domiciled bidder provided that for a period of the year the
bidder maintain in Idaho fully staffed offices, or fully staffed sales
offices or divisions, or fully staffed sales outlets, or manufacturing
facilities, or warehouses or other necessary related property; and if a
corporation be registered and licensed to do business in the Sate of
Idaho.

Idaho Code, Title 67, §67-5718 (1998) - Preference in tie bids for
property purchased in excess of $25,000.00 or procured at $1,000.00
per month to be given to bidders having property of local and
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domestic production and manufacture, or bidders having a significant
Idaho economic presence as defined in the Idaho Code.

ILLINOIS:

Illinois Compiled Statutes Annotated, 30 ILCS §500/45-60 (1999) -
Preference to award contract for vehicles to a bidder or offerer who
will fulfill the contract through the use of vehicles powered by ethanol
produced from Illinois corn or biodiesel fuels produced from Illinois
soybeans.

Illinois Compiled Statute Annotated, 30 ILCS §500/45-30 (1999)
- Preference given to certain articles, materials, industry related
services, food stuffs, and supplies that are produced or manufactured
in institutions and facilities of the Illinois Department of Corrections.

Illinois Compiled Statute Annotated, 30 ILCS §500/45-35 (1999) -
Preference to procure, without advertising or bids, supplies and ser-
vices from Illinois Sheltered workshops for the severely handicapped.

Illinois Compiled Statutes Annotated, 30 ILCS §520/2 (1999) -
Preference given to vendors in those states whose preference laws do
not prohibit the purchase by the public institutions of commodities
grown or produced in Illinois. Applies to all Illinois state agencies.
The term "institution" means all institutions maintained by the State of
Illinois or any political subdivision thereof or municipal corporation
therein, including municipally-owned public utility plants. (30 ILCS
§520/1)

Illinois Compiled Statutes Annotated, 30 ILCS §505/6 (1999) Re-
ciprocal preference for public contracts; 10% preference for using
products made from recycled materials in public contracts.

Illinois Compiled Statutes Annotated, 30 ILCS §555/1 (1999) - Every
institution in the State of Illinois is required to give a 10% preference
to the cost of coal mined in the State of Illinois if used as fuel. The
term "institution" means all institutions maintained by the State of
Illinois or any political subdivision thereof or municipal corporation
therein, including municipally-owned public utility plants. (30 ILCS
§555/2)

Illinois Compiled Statutes Annotated, 30 ILCS §565/2 (1999) - Pref-
erence for steel products produced in the United States in all contracts
for construction, reconstruction, repair, improvement or maintenance
of public works. "Steel products" means products rolled, formed,
shaped, drawn, extruded, forged, cast, fabricated, or otherwise simi-
larly processed, or processed by a combination of two or more such
operations, from steel made in the United States by the open hearth,
basic oxygen, electric furnace, Bessemer or other steel making pro-
cess. (30 ILCS §565/3)

llinois Administrative Code, Title 44, Chapter X, §1120.4510 (1998)-
Preference for Illinois resident vendor in tie bids. An Illinois resident
vendor who would perform the services or provide the supplies from
another state, or produces or performs at least 51% of the goods
or services in another state, will be considered a resident of the
other state as against an Illinois resident vendor who performs the
services or provides the supplies from Illinois. Reciprocal preference
is applied against vendors considered residents of another state if the
state has an in-state preference.

INDIANA:

Burns Indiana Statutes Annotated, Title 5, Chapter 15, §5-22-15-
16 (1998) - Preference of 10% for supplies in which 50 percent of
volume of the original component of supplies consists of recycled
materials, or the cost of purchasing recycled materials equals at least
50% of cost of producing supplies

Burns Indiana Statutes Annotated, Title 5, Chapter 15, §5-22-15-17
(1998) - Preference of 15% for supplies that contain at least 50%
by volume of recycled materials that have been used by an ultimate
consumer of the materials.

Burns Indiana Statutes Annotated, Title 5, Chapter 15, §5-22-15-18
(1998) - Preference of 10% for soybean oil based ink.

Burns Indiana Statutes Annotated, Title 5, Chapter 15, §5-22-15-
19(1998) Preference of 10% for the purchase of fuel that is at
least 20% soy diesel/bio diesel by volume. "Soy diesel/bio diesel"
includes fuels (other than alcohol) that are primarily esters derived
from biological materials, including oil seeds and animal fats, for use
in compression and ignition engines.

Burns Indiana Statutes Annotated, Title 5, Chapter 15, §5-22-15-20-
(1998) - Preference for Indiana businesses and reciprocal preference
applied in favor of Indiana businesses.

Burns Indiana Statutes Annotated, Title 5, Chapter 15, §5-22-15-
22 (1998) - Preference applied for coal mined in Indiana when
purchasing coal for fuel. The preference does not apply if federal
law requires the use of low sulphur coal in the circumstances for
which the coal is purchased and does not apply to the Indiana State
Lottery Commission.

IOWA:

Code of Iowa, Title 1, Chapter 18, §18.6 (1997) - Preference in tie
bids for Iowa products and purchases from Iowa based businesses, and
reciprocal preference with states that mandate a percentage preference
for the purchase of equipment, supplies, or services.

Code of Iowa, Title II, Chapter 73, §73.6 (1997) - Preference for the
purchase of coal that is mined or produced within the State of Iowa
by producers who are complying with all the workers’ compensation
and mining laws of the state.

Code of Iowa, Title II, Chapter 73, §73A.21 (1997) - Reciprocal
preference for public improvement contracts.

KANSAS:

Kansas Statutes Annotated, §75-3740 (1997) - Preference in tie bids
awarded to bidder within the State of Kansas. In bids for paper
products, preference is given to the bidder whose paper products
contain the highest percentage of recyclable materials. Reciprocal
preference is applied in awarding of any contract for construction
of a building or the making of repairs or improvements upon any
building for a state agency.

Kansas Statutes Annotated, §75-3740a (1997) - Reciprocal preference
in favor of Kansas bidder or business on all governmental contracts.

Kansas Statutes Annotated, §75-3740b (1997) - Preference to bidder
for newsprint or high grade bleached printing or writing paper
containing not less than 50% waste paper by weight.

KENTUCKY:

Kentucky Revised Statutes, Title VII, §56.005 (1998) - Preference for
composted materials collected at Kentucky state and local facilities,
to be used by state agencies for projects including, but not limited
to, roadway construction, reconstruction, or maintenance, restoration
of sites including abandoned mine lands reclamation, stream bank
stabilization, and reforestation.

Kentucky Revised Statutes, Title VI, §45A.470 (1998) - Preference
for all governmental bodies and political subdivisions of the State
of Kentucky to purchase commodities or services from the Kentucky
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Department of Corrections. Second preference given to the Kentucky
Industries for the blind.

Kentucky Revised Statutes, Title VI, §45A.520 (1998) - Preference
for recycled materials. State agencies are required to provide
minimum recycled material content equal to those established by
the United States Environmental Protection Agency for purchasing
goods, supplies, equipment, materials, and printing.

Kentucky Revised Statutes, Title XVII, §197.210 (1998) - Preference
to purchase products made by Kentucky prison industries.

LOUISIANA:

Louisiana Revised Statutes, Title 30, §30:2415 (1998) - Preference
for state agencies in Louisiana to purchase recycled paper and paper
products, tissue and paper towels. "Recycled paper product" means
all paper and woodpulp products which contain the recommended
minimum content standards specified in the guidelines as adopted
by the Environmental Protection Agency under the Resource Con-
servation and Recovery Act of 1976 (Public Law 94-580, 42 U.S.C.
6901 et seq.), as amended, and which are specified in the rules and
regulations promulgated by the secretary of the Department of Envi-
ronmental Quality pursuant to R.S. 30:2415.4, except that high grade
bleach printing and writing papers defined in such guidelines, rules,
and regulations shall contain a minimum of 50% recovered paper or
20% recovered post-consumer fiber by fiber weight.

Louisiana Revised Statutes, Title 30, §30:2417 (1998) - When
purchasing lubricating oils, a purchasing agent for any agency, of the
State of Louisiana is to give preference of 5% to rerefined oil which
meets manufacturer’s warranty, and the product of which contains at
least twenty - 5% rerefined oil.

Louisiana Revised Statutes, Title 38, §38:2184 (1998) - Preference
given to supplies material, or equipment produced or offered by
Louisiana citizens.

Louisiana Revised Statutes , Title 38, §38:2225 (1998) - Reciprocal
preference against nonresident contractors in public works contracts.

Louisiana Revised Statutes, Title 38,§38:2251 (1998) – 7% preference
for products assembled, processed, produced or manufactured in
Louisiana. Four percent preference for processed meat, meat
products, domesticated catfish and produce grown outside of the State
of Louisiana, but processed in the State of Louisiana.

Louisiana Revised Statutes, Title 38, §38:2251.1 (1998) – 10%
preference for milk and dairy products produced or processed in
Louisiana.

Louisiana Revised Statutes, Title 38, §38:2251.2 (1998) – 10%
preference for steel rolled in Louisiana.

Louisiana Revised Statutes, Title 38, §38:2253 (1998) – Preference
in tie bids to firms doing business in the State of Louisiana.

Louisiana Revised Statutes, Title 39, §39:1595 (1998) - Preference
of 7% for products produced, grown or harvested in Louisiana;
preference of 4% for meat and meat products and domesticated catfish
processed in Louisiana.

Louisiana Revised Statutes, Title 39, §39:1595.1 (1998) - Reciprocal
preference for all contracts except highway construction.

Louisiana Revised Statutes, Title 39, §39:1595.2 (1998) - Reciprocal
preference in public works contracts.

Louisiana Revised Statutes, Title 39, §39:1595.3 (1998) - 5%
preference for resident vendors to organize or administer rodeos and
livestock shows.

Louisiana Revised Statutes, Title 39, §39:1595.5 (1998) - Reciprocal
preference for items purchased from Louisiana retailers.

Louisiana Revised Statutes, Title 39, §39:1595.6 (1998) - 10%
preference for steel rolled in Louisiana.

Louisiana Revised Statutes, Title 39, §39:1733 (1998) - Set aside for
awarding to small businesses an amount not to exceed 10% of the
value of anticipated total state procurement of goods and services,
excluding construction.

MAINE:

Maine Revised Statutes Annotated Title 5, §1812-B (1997) - Prefer-
ence of 10% to bidders offering paper or paper products with recycled
materials.

Maine Revised Statutes Annotated, Title 5, §1825 (1997) - Preference
in tie bids to award contracts to in-state bidders or to bidders
offering commodities produced or manufacutred in the State of
Maine. Reciprocal preference applied in favor of Maine businesses.

Maine Revised Statutes Annotated, Title 5, §1826-C (1997) -
Preference for products and services from work centers. Second
preference given to purchases from the Department of Corrections
if no bid is received from a work center. "Work center" means a
rehabilitation facility or that part of a rehabilitation facility engaged in
production or service operation for the primary purpose of providing
gainful employment as an interim step in the rehabilitation process.
(M.R.S., Title 5, §1826-A)

Maine Revised Statutes Annotated Title 26, §1301 (1997) - Preference
in tie bids awarded to workmen and bidders who are residents of
the State of Maine for contracts that are greater than $1,000 for
constructing, altering, repairing, furnishing or equipping its buildings
or public works.

MARYLAND:

Annotated Code of Maryland, Article 24, Title 8, §8-102 (1998) -
Preference in tie bids awarded to a Maryland firm. "Maryland firm"
means a business entitity that has its principal office in the State of
Maryland.

Annotated Code of Maryland, State Finance and Procurement Code,
§14-206 (1998) - Up to a 5% preference applied to a small business.
Percentage preference may vary among industries to account for
their particular characteristics. "Small business" preference means
a purchase request for which bids are invited from a list of qualified
bidders that includes small businesses. (Md. State Finance and
Procurement Code, §14-201)

Annotated Code of Maryland, State Finance and Procurement Code,
§14-401 (1998) - Reciprocal preference for resident bidders in
procurement contracts.

Annotated Code of Maryland, State Finance and Procurement Code,
§14-404 (1998) - Preference for the use of Maryland coal in the design
of a heating system for a building or facility in which the State of
Maryland provides at least 50% of the money for construction of the
building or facility.

Annotated Code of Maryland, State Finance and Procurement Code,
§14-405 (1998) - Preference, not to exceed 5%, for the purchase of
products made from recycled materials. "Recycled materials" means
material recovered from or otherwise destined for the waste stream.
Recycled materials includes post-consumer material, industrial scrap
material, compost and obsolete inventories.

MASSACHUSETTS:
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Massachusetts General Laws Annotated, Chapter 149, §179A (1999)
– Preference in tie bids to U.S. citizens in awarding of public work
contracts.

Massachusetts General Laws Annotated, Chapter 7, §22 (1999) -
Preference in tie bids for supplies and materials manufactured and
sold within the State of Massachusetts. An additional preference
may be applied for supplies and materials manufactured and sold in
cities and towns of Massachusetts that are designated as depressed
areas as defined by the Department of Labor of the United States.

MICHIGAN:

Michigan Statutes Annotated, Title 3, §3.516(261) (1999) - Prefer-
ence to Michigan based firms in tie bids for services or manufactured
products.

Michigan Statutes Annotated, Title 3, §3.516(268) (1999) - Recipro-
cal preference in favor of Michigan business applied in procurements
in excess of $100,000.

Michigan Statutes Annotated, Title 3, §3.405(6) (1999) - Preference
in tie bids for the purchase of fish harvested in the waters of the State
of Michigan.

Michigan Statutes Annotated, Title 4, §4.315 (1999) - Printing paid
wholly or in part with state funds must be printed within the State
of Michigan. Firms must use the allied printing trades council union
label.

MINNESOTA:

Minnesota Statutes Annotated, §16B.122, Subd. 3 (1998) - Prefer-
ence of 10% for the purchase of recycled materials.

Minnesota Statutes, Annotated, §16C.16 (1998) - Set-aside of at least
25% of total state procurement of goods and services, including
printing and construction to be awarded to small businesses. Small
businesses are to have their principal place of business in Minnesota.

A preference of up to six percent is to be applied to small targeted
group businesses. Small targeted group businesses are majority
owned and operated by women, persons with a substantial physical
disability, or specific minority groups.

MISSISSIPPI:

Mississippi Code 1972 Annotated, §19-13-111 (1998) - Preference
in tie bids given to resident bidders of the State of Mississippi in
contracts for stationery and office supplies and blank books.

Mississippi Code 1972 Annotated, §31-3-21 (1998) - Preference in tie
bids given to resident bidders of the State of Mississippi for public
contracts; and reciprocal preference when awarding to out-of-state
bidders for public contracts.

Mississippi Code 1972 Annotated, §31-7-15 (1998) - Preference in
tie bids given to resident bidders of the State of Mississippi for
commodities grown, processed or manufactured within the State of
Mississippi. Preference of 10% for products made of recovered
materials. "Recovered materials" means those materials having
known recycling potential, which can be feasibly recycled and have
been diverted or removed from the waste stream for sale, use or reuse,
by separation, collection or processing. (Miss. Code Ann. § 49-31-
9)

Mississippi Code 1972 Annotated, §31-7-47 (1998) - Preference in
tie bids given to resident bidders of the State of Mississippi in the
letting of public contracts, and reciprocal preference when awarding
public contracts to out-of-state bidders.

Mississippi Code 1972 Annotated, §73-13-45 (1998) - Preference
in tie bids given to resident contractors of the State of Mississippi
for professional engineering services; and reciprocal preference when
awarding to out-of-state contractors for professional engineering
services.

MISSOURI:

Missouri Revised Statutes, Title II, §8.280 (1999) - Preference to use
products from the mines, forests, and quarries of the State of Missouri
with the construction or repair of public buildings.

Missouri Revised Statutes, Title IV, §34.031 (1999) - Preference in
tie bids for the purchase of products made from materials recovered
from solid waste. Particular emphasis is given to recycled oil, retread
tires, compost materials, and recycled paper products.

The minimum percentage of recycled paper in paper products is
as follows: Forty percent recovered materials for newsprint, eighty
percent recovered materials for paperboard; 50% waste paper in high
grade printing and writing paper; and five to forty percent in tissue
products.

Missouri Revised Statutes, Title IV, §34.060 (1999) - Preference to
be given to materials, products, supplies, provisions, and all other
articles produced or manufactured, made or grown within the State
of Missouri.

Missouri Revised Statutes, Title IV, § 34.070 (1999) - Preference
in tie bids to all commodities manufactured, mined, produced or
grown within the state of Missouri and to all firms, corporations
or individuals doing business as Missouri firms, corporations or
individuals.

Missouri Revised Statutes, Title IV, §34.073 (1999) - Preference in tie
bids for the performance of any job or service given to bidders doing
business as Missouri firms, corporations or individuals, or which
maintain Missouri offices or places of business.

Missouri Revised Statutes, Title IV, §34.076 (1999) - Reciprocal
preference awarded to a bidder or contractor domiciled in Missouri
for products and for public works contracts, except for contracts for
highways and public transportation.

Missouri Revised Statutes, Title IV, §34.080 (1999) - Preference in
tie bids for the purchase of coal mined in the State of Missouri to
be used by any institution supported in whole or in part by public
funds of the state. Institutions do not include municipal corporations,
political subdivisions or public schools.

Missouri Revised Statutes, Title IV, §34.165 (1999) - Preference of
five bonus points awarded for products or services manufactured,
produced or assembled in qualified nonprofit organizations for the
blind.

MONTANA:

Montana Code Annotated, §18-1-102 (1998) - Reciprocal preference
in favor of Montana businesses for public contracts for construction,
repair, or public works. Preference of 3% for purchases of goods
from a resident bidder; and a preference of 5% to resident bidders
for goods or products produced in Montana. Combined preference
shall not exceed 5%. The word "resident" includes actual residence
of an individual within the state of Montana for a period of more
than 1 year immediately prior to bidding.

Montana Code Annotated, §18-1-111 (1998) - Preference in tie bids
to resident bidder, and preference in tie bids for articles of local and
domestic production and manufacture.
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Montana Code Annotated, §18-1-111 (1998) - Preference in tie bids
for Montana-made goods in all contracts.

Montana Code Annotated, §18-7-107 (1998) - Preference of 8 percent
to resident bidder for all printing, binding and stationery work that is
printed in the State of Montana.

NEBRASKA:

Nebraska Revised Statutes, §73-101.01 (1999) - Reciprocal prefer-
ence in favor of Nebraska business in the letting of a public contract.

Nebraska Revised Statutes, §81-15-159 (1999) - Preference to
purchase products, materials and supplies which are manufactured
or produced from recycled material or which can be ready reused or
recycled after their normal use. Preference to purchase corn-based
biodegradable plastics and road deicers when available, suitable, of
adequate quality, unless at a substantially higher cost.

NEVADA:

Nevada Revised Statutes, Title 27, §333.300 (1999) - Preference in
tie bids to Nevada businesses for the purchase of supplies, materials
and equipment; preference in tie bids with nonresident bidders
awarded to bidder who will furnish goods or commodities produced
or manufactured in the State of Nevada, or to the bidder who will
furnish goods or commodities supplied by a dealer in the State of
Nevada.

Nevada Revised Statutes, Title 27, §333.4606 (1999) - Preference for
recycled products in tie bids for the purchase of goods and products;
preference of 5% to recycled products over comparable nonrecycled
products in the purchase of goods and products; preference of 10%
to a bidder who manufactures a product in Nevada in which at least
50% of the weight of the product is post-consumer waste (a finished
material which would normally be disposed of as a solid waste having
completed its life cycle as a consumer item).

Nevada Revised Statutes, Title 27, §333.4609 (1999) - Preference in
tie bids for the purchase recycled paper products.

NEW HAMPSHIRE:

New Hampshire Revised Statutes, Title I, §21-1:14-a (1999) - Print-
ing and writing paper purchased by or for state agencies is to contain
not less than 30 percent post consumer waste material.

NEW JERSEY:

New Jersey Statutes Annotated, §13:1E-99.24 (1999) - Preference
given to the purchase of products made from recycled paper or
recycled paper products with the highest percentage of post-consumer
waste material.

New Jersey Statutes Annotated, §13:1E-99.25 (1999) - Preference of
10% for the purchase of items which are manufactured or produced
from recycled paper or recycled paper products. Up to a 15 percent
preference may be for recycled paper or recycled paper products when
it is determined to be in the best interest of the State of New Jersey.

New Jersey Statutes Annotated, §13:1E-99.27 (1999) - Not less than
65% of the total dollar amount of paper or paper products purchased
by the State is to be made from recycled paper or recycled paper
products having a total weight consisting of not less than 50%
secondary waste paper material and with not less than 25% of its total
weight consisting of post-consumer waste material; except that high-
grade office paper, fine paper, bond paper, offset paper, xerographic
paper, mimeo paper and duplicator paper is to be made from recycled
paper having a total weight consisting of not less than 50% secondary
waste paper material and with not less than 15% of its total weight
consisting of post-consumer waste material.

New Jersey Statutes Annotated, §13:1E-99.27a (1999) - Preference of
15% for nonpaper finished products or supplies made from recycled
material.

New Jersey Statutes Annotated, §52:32-1 (1999) - Preference to use
manufactured and farm products of the United States in all contracts
for state work which the state pays any part of the cost.

New Jersey Statutes Annotated, §52:32-1.4 (1999) - Reciprocal
preference in contracts for goods and services.

New Jersey Statutes Annotated, §52:34-23 (1999) The Division of
Purchase and Property in the State of New Jersey to give preference
for the purchase of items which are made whole or in part from
recycled materials.

NEW MEXICO:

New Mexico Statutes Annotated, §13-1-21 (1998) - Preference of
5% to resident businesses and manufacturers; preference of 5% to
resident manufacturers and resident businesses for the purchase of
recycled content goods or virgin content goods; preference of 10%
to resident manufacturers and resident business for the purchase of
both recycled content goods and virgin content goods.

"Resident business" means a New Mexico resident business or a New
York state business enterprise.

"New York state business enterprise" means a business enterprise,
including a sole proprietorship, partnership or corporation, that offers
for sale or lease or other form of exchange, goods or commodities
that are substantially manufactured, produced or assembled in New
York state, or services, other than construction services, that are
substantially performed within New York state.

New Mexico Statutes Annotated, §13-4-1 (1998) - Whenever practi-
cable award is to be made to a resident contractor for public works
contracts or for the repair, reconstruction, including highway recon-
struction, demolition or alteration thereof.

New Mexico Statutes Annotated, §13-4-2 (1998) - Preference of
5% to resident contractors for public works contracts. "Resident
contractor" means a New Mexico resident business or a New York
state business enterprise.

New Mexico Statutes Annotated, §13-4-5 (1998) - Preference to be
given to materials produced, grown, processed or manufactured in
New Mexico by citizens or residents of New Mexico or provided or
offered by a New York state business enterprise in contracting for
materials to be used in the construction or maintenance of public
works.

New Mexico Statutes Annotated, §63-9F-6 (1998) - Preference of
5% awarded to any business that qualifies as a resident business
for a telecommunications relay system that will enable impaired
individuals to communicate with unimpaired individuals.

NEW YORK:

New York Consolidated Law, State Finance Law, Article 11, § 162
(1998) [Expires and repealed June 30, 2000] - Certain providers are
given exemption from competitive procurement statutes in the State
of New York. The exemption applies to commodities produced,
manufactured or assembled, including those repackaged to meet the
form, function and utility required by state agencies in New York
State. Preferred status is accorded to commodities produced by the
Department of Correctional services’ correctional industries program;
commodities and services by qualified charitable non-profit-making
agency for the blind, special employment programs serving mentally
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ill persons, and severely disabled people; and commodities and
services produced by a qualified veterans’ workshop.

Consolidated Law of New York, State Finance Law, Article XI,
§165.3.a (1998) - Preference of 10% for recycled products (a product
manufactured from secondary materials). Preference of 15% for
products in which 50% of the secondary materials utilized in the
manufacture of the product are generated from the waste stream in
New York State. "Secondary materials" means any material recovered
from or otherwise destined for the waste stream, including, but
not limited to post-consumer material, industrial scrap material and
overstock or obsolete inventories from distributors, wholesalers and
other companies. It does not include by-products generated from and
commonly reused within an original manufacturing process. (Article
XI, § 165.1)

State Finance Law, Article XI, §165.4.a to .b (1998) - Preference
in the letting of contracts for food products grown, produced or
harvested in the State of New York, or in facilities located in the
State of New York. The Commissioner of General Services assisted
by the Commissioner of Agriculture and Markets will determine
the percentage of each food product or class which must meet the
requirements.

State Finance Law, Article XI, §165.6.a to .e (1998) - Office of
General Services may deny to a vendor placement on bidders mailing
lists and award of contracts that they would otherwise obtain if their
principal place of business is located in a state that penalizes New
York State vendors, and if the goods or services offered will be
substantially produced or performed outside New York State.

NORTH CAROLINA:

General Statutes of North Carolina, §143-59 (1999) - Preference
in tie bids for foods, supplies, materials, equipment, printing or
services manufactured or produced in North Carolina or furnished
by or through citizens of North Carolina.

General Statutes of North Carolina, §148-70 (1999) - Preference for
purchasing articles, products and commodities which are manufac-
tured or produced by North Carolina’s Department of Corrections
prison system.

NORTH DAKOTA:

North Dakota Century Code, §44-08-01 (1999) - Reciprocal prefer-
ence, in favor for North Dakota business for the purchase of any
goods, merchandise, supplies, equipment, and contracting to build or
repair any building, structure, road, or other real property.

North Dakota Century Code, §46-02-15 (1999) - Preference when
practicable for all public printing, binding and blank book manufac-
turing, blanks, and other printed stationery, to be done in the State of
North Dakota.

North Dakota Century Code, §48-02-10 (1999) - Preference in tie
bids to purchase materials manufactured or produced within the
State of North Dakota, and second, to purchase such as have been
manufactured or produced in part in North Dakota for making
alterations, repairs, additions, or erecting new public buildings.

North Dakota Century Code, §48-02-10.2 (1999) - Preference in tie
bids for furnishing materials, products and supplies which are found,
produced, or manufactured within the State of North Dakota from
native natural resources.

OHIO:

Ohio Revised Code Annotated Title 1, §125.09 (1998) - Preference
for United States and Ohio products. Vendors from border states that

do not impose greater restrictions on Ohio bidders are treated as Ohio
bidders.

Ohio Revised Code Annotated Title 1, §125.11 (1998) - Department
of Administrative Services, prior to awarding a contract, will first
remove from bids goods or supplies that are not produced or mined
in the United States. From among the remaining bids, preference
to be given to bidders with goods or supplies produced or mined in
Ohio.

Ohio Revised Code Annotated Title 1, §125.56 (1998) - All printing
to be executed within the State of Ohio except for printing contracts
requiring special, security paper. Preference of 5% to Ohio bidders
in printing contracts requiring special, security paper.

Ohio Revised Code Annotated Title 1, §153.012 (1998) - Reciprocal
preference in favor of contractors who have their principal place of
business in Ohio, for construction, public improvement, including
highway improvement, contracts.

OKLAHOMA:

Oklahoma Statutes 1991 Title 61. §51 (1998) - Preference for goods
and equipment manufactured or produced in the United States.

Oklahoma Statutes 1991 Title 74, § 85.17 (1998) - Reciprocal
preference applied to out-of-state bidders.

Oklahoma Statutes 1991 Title 74, §85.45c (1998) - A maximum of
5% bid preference is given to minority business enterprises if amount
of funds expended on state contracts awarded to minority business
enterprises is less than 10%.

Oklahoma Statutes 1991 Title 74, §85.53 (1998) - Preference to
purchase from suppliers of recycled paper products and products
manufactured from recycled materials.

OREGON:

Oregon Revised Statutes, §279.021 (1997) - Preference for goods or
services that have been manufactured or produced in the State of
Oregon.

Oregon Revised Statutes, §279.029 (1997) - Reciprocal preference in
favor of Oregon businesses for public contracts. A resident bidder is
a bidder who has paid unemployment taxes or income taxes in the
State of Oregon for one year immediately preceding submission of
the bid.

Oregon Revised Statutes, §279.570 (1997) - Preference of 5%
for materials and supplies manufactured from recycled materials.
"Recycled material" means any material that would otherwise be a
useless, unwanted or discarded material except for the fact that the
material still has useful physical or chemical properties after serving
a specific purpose and can, therefore, be reused or recycled. (O.R.S.
§279.545)

Oregon Revised Statutes, §279.590 (1997) - Preference of 5% to
bidder whose oil products contain the greater percentage of recycled
oil. "Recycled oil" means oil that has been prepared for reuse as a
petroleum product by refining, rerefining, reclaiming, reprocessing or
other means provided that the preparation or use is operationally safe,
environmentally sound and complies with all laws and regulations.
(O.R.S. §279.580)

Oregon Revised Statutes, §279.621 (1997) - Preference of 12% to
bidder or suppliers of recycled paper.

Oregon Revised Statutes, §282.210 (1997) - All printing, binding and
stationery work for the state and political subdivisions to be performed
in the State of Oregon
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PENNSYLVANIA:

Pennsylvania Statutes Annotated, Title 71, §639 (1998) - Preference
for goods of American production or manufacture in contracts for
stationery, paper, fuel, repairs, furnishings and supplies.

Pennsylvania Statutes Annotated, Title 71, §671 (1998) - Preference
in tie bids for aluminum and steel products made in the United States.

Pennsylvania Statutes Annotated, Title 73, §1645.3 (1998) - Recipro-
cal preference for goods, supplies, equipment, printing, and material
in purchases exceeding the amount of $1,500.

Pennsylvania Statutes Annotated, Title 73, §1645.4 (1998) - Recip-
rocal preference in public contracts exceeding the amount of $1,500.

Pennsylvania Statutes Annotated, Title 53, §4000.1505 (1998) -
Preference of 5% to bidder who certifies the minimum percentage
of recycled content set forth in the invitation for bids for goods,
supplies, equipment, materials and printing.

RHODE ISLAND:

General Laws of Rhode Island, §21-4.1-8 (1998) - Preference of
0.25% or one quarter of 1% given to any Rhode Island milk processor
or distributor.

General Laws of Rhode Island, §37-2.2-3 (1998) - Preference for the
state to purchase articles made or manufactured and services provided
by persons with disabilities in nonprofit rehabilitation facilities, or in
profit making facilities where 75% of the employees are disabled.

General Laws of Rhode Island, §37-2-59.1 (1998) - Preference in tie
bids for professional contracts entirely supported by state funds to be
awarded to architectural, engineering, and consulting firms with their
place of business located in Rhode Island. Second preference in tie
bids awarded to architectural, engineering, and consulting firms who
propose a joint venture with a Rhode Island firm.

SOUTH CAROLINA:

Code Of Laws Of South Carolina Annotated, Title 11, Article 5, §11-
35-1520 (1998) - Preference in tie bids for contracts amounting to
$25,000 or more to be awarded first to a South Carolina firm; secondly
to the bidder with South Carolina produced or manufactured products.
Additional preferences are applied to ties among South Carolina firms.

Code Of Laws Of South Carolina Annotated, Title 11, Article 5, §11-
35-1524 (1998) - Preference of 7% provided to residents of South
Carolina or whose products are made, manufactured, or grown in
South Carolina. An addition 3% preference is awarded to a bidder
who is both a resident of South Carolina and whose products are
made, manufactured, or grown in South Carolina.

Code Of Laws Of South Carolina Annotated, Title 12, Article 13,
§12-27-30 (1998) - Set-asides of 5% to small business for state
source highway funds expended for direct contracts for highway,
bridge, and building construction and building renovation contracts
with estimated values of $250,000 or less. Small businesses are to
be owed and controlled by socially and economically disadvantaged
ethnic minorities and disadvantaged females.

Preference of 2.5% (two and one-half percent) awarded to South
Carolina contractors in tie bids for highway, bridge, and building
construction and building renovation contracts.

Code Of Laws Of South Carolina Annotated, Article 4, § 19-446.1000
(1998) - Preference for end products which are made, manufactured,
or grown in South Carolina if available. If the same or substantially
similar end-products are not available in South Carolina, then procure
the same or substantially similar end-products which are made,

manufactured or grown in other states of the United States, before
the same or substantially similar foreign-made manufactured or grown
end-products may be procured.

Preference does not apply to procurement of construction, a contractor
providing materials or services relating to permanent improvements
to real estate, or when the price of a single unit involved is more than
$10,000.

"End-product" is the item sought by a governmental body of the
State of South Carolina and described in the solicitation including all
component parts and in final form and ready for the use intended by
the governmental body.

"Grown" means to produce, cultivate, raise or harvest, timber,
agricultural produce, or livestock, on the land, or to cultivate, raise,
catch, or harvest products or food from the water which results in an
end product.

Code Of Laws Of South Carolina Annotated, Title 44, Article 1, §44-
96-20 (1998) - Preference in state procurement policies to products
with recycled contents.

SOUTH DAKOTA:

South Dakota Codified Laws Annotated, §5-19-1 (1999) - Preference
for materials, products and supplies which are found, produced or
manufactured within the State of South Dakota.

South Dakota Codified Laws Annotated, §5-19-3 (1999) - Reciprocal
preference in favor of South Dakota businesses in contracts for public
works or improvement, goods, merchandise, supplies, and equipment.
Resident bidder is any person who has been a bona fide resident of
the State of Dakota for one year or more immediately prior to bidding
upon a contract. (S.D. Codified Laws, § 5-19-4).

South Dakota Codified Laws Annotated, §5-23-13 (1999) - Preference
in tie bids to any person, firm, or corporation who has his or its
principal place of business in the State of South Dakota and to goods
manufactured in South Dakota.

South Dakota Codified Laws Annotated, §5-23-21.2 (1999) - Recip-
rocal preference applied on contracts.

South Dakota Codified Laws Annotated, §5-23-45 (1999) - Preference
of 10% applied to bids supplying recycled or starch-based materials.

TENNESSEE:

Tennessee Code Annotated, §12-3-808 (1999) Preference in tie bids
to purchase goods or services from small businesses and minority
owned businesses.

Tennessee Code Annotated, §12-3-809 (1999) - Preference in tie bids
to in-state meat producers by departments and agencies.

Tennessee Code Annotated, §12-3-811 (1999) - Preference in tie bids
to in-state coal mining companies.

Tennessee Code Annotated, §12-3-812 (1999) - Preference in tie bids
to in-state natural gas producers.

Tennessee Code Annotated, §12-4-802 (1999) - Reciprocal preference
allowed to residents of Tennessee, and residents of another state that
do not have a preference in public construction contracts against
another state that is contiguous to Tennessee and allows a preference
to a resident contractor of that state.

Tennessee Code Annotated, §71-4-703 (1999) - Preference to pur-
chase all services or commodities that are available and certified by
the Board of Standards from qualified nonprofit work centers for the
blind or agencies serving individuals with severe disabilities.
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TEXAS:

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2155.442 (1999) - Preference in tie bids given to bidders
with energy efficient products.

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2155.443 (1999) - Preference to bidders of rubberized
asphalt paving made from scrap tires by a facility located in the State
of Texas if the cost as determined by a life-cycle cost benefit analysis
does not exceed by more than 15% the bid cost of alternative paving
materials.

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2155.444 (1999)- Preference in tie bids for goods and
agricultural products produced or grown in Texas, or offered by Texas
bidders, that are of equal cost and quality to other states of the United
States. Preference in tie bids for goods and agricultural products from
other states of the United States over foreign goods and agricultural
products that are of equal cost and quality.

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2155.445 (1999) Preference for recycled products if
product meets State of Texas specifications regarding quantity and
quality.

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2155.446 (1999) - Preference for paper containing the
highest proportion of recycled fibers..

Texas Codes Annotated, Government Code Annotated, Title 10, Sub-
title D, §2155.447 (1999) - Preference for motor oil and automotive
lubricants that contain at least 25% recycled oil if cost to the State of
Texas and quality are comparable to those of new oil and lubricants.

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2171.052 (1999) - Preference given to resident entities
of the State of Texas for contracts with travel agents.

Texas Codes Annotated, Government Code Annotated, Title 10,
Subtitle D, §2252.002 (1999) - Reciprocal preference in favor of
Texas businesses for all governmental contract.

UTAH:

Utah Code Annotated, §63-56-20.5 (1998) - Reciprocal preference in
favor of Utah businesses for goods, supplies, equipment, materials
and printing.

Utah Code Annotated, §63-56-20.6 (1998) - Reciprocal preference in
favor of Utah businesses for construction contracts.

Utah Code Annotated, §63-56-20.7 (1998) - Preference of 5% for the
purchase of recycled paper or paper products.

Utah Code Annotated, §63-56-35.8 (1998) - Preference for procure-
ments from a sheltered workshop if products meet needs and specifi-
cations, can be supplied within a reasonable amount of time, and price
is reasonably competitive. "Sheltered workshop" means a nonprofit
organization operated in the interest of severely disabled individuals.

VERMONT: None

VIRGINIA:

Code of Virginia Annotated, 11-47 (1998) - Preference in tie bids
given to goods, services and construction produced in Virginia
or provided by Virginia persons, firms or corporations; reciprocal
preference for the purchase of goods, services, and construction
applied against other states having resident preferences; preference in
tie bids occurring after existing price preferences taken into account

awarded to bidder whose goods contain the greatest amount of
recycled content.

Code of Virginia Annotated, 11-47.1 (1998) - Preference of four
percent to bidder offering coal mined in Virginia.

Code of Virginia Annotated, 11-47.2 (1998) - Preference of 10% to
bidder offering recycled paper and paper products.

WASHINGTON:

Revised Code of Washington, §39.04.133 (1999) - State’s preference
for the purchase and use of recycled content products in the design
and development of state capital improvement projects.

Revised Code of Washington, §39.24.020 (1999) - Preference for fuel
produced in State of Washington.

Revised Code of Washington, §43.19.535 (1999) - Preference to
bidder providing goods or services to a state agency if goods or
services are provided whole or in part by an inmate work program
of the department of corrections; and an amount at least 15% of the
total bid amount will be paid by the bidder to inmates as wages.

Revised Code of Washington, §43.19.538 (1999) - Preference in state
purchasing for the purchase of products containing recycled material.

Revised Code of Washington, §43.19.700 (1999) - Reciprocity
preference in favor of Washington businesses.

Washington Administrative Code, Chapter 236, §236-48-085 (1998)
- In procuring goods and services, an appropriate percentage penalty
will be added to an out-of-state bid by the Office of State Procure-
ment, if the bidder’s state has in-state preference clauses. States with
only reciprocity will not be included.

Washington Administrative Code, Chapter 236, §236-48-096 (1998)
- Preference of 10% for goods containing recovered material. The
bidder must certify the minimum percent content of recovered
material as set forth in the invitation to bid.

WEST VIRGINIA:

West Virginia Code Annotated, §5-19-2 (1999) - 20 percent domestic
preference over foreign products involving public contracts over
$5,000 or steel contracts involving over $50,000 or over 10,000
pounds; 30 percent preference if domestic production is in area
determined by the U.S. Department of Labor to be a "substantial
labor surplus area".

West Virginia Code Annotated, §5A-3-37 (1999) - In this section
"resident bidder" means an individual who has resided in West
Virginia continuously for four years, or a partnership, association,
corporation resident vendor, or a corporation nonresident vendor that
has an affiliate or subsidiary that employs a minimum of one hundred
state residents and which has maintained its headquarters or principal
place of business within West Virginia.

The following preferences are listed under §5A-3-37: Preference of
2.5% to resident bidders for construction contracts over $50,000;
preference of 2.5% to resident bidders who employ at least 75% West
Virginia residents; and preference of 2.5% to nonresident vendors
who employ at least 100 residents and have at least 75% resident
employees;

West Virginia Code Annotated, §5A-3-37a (1999) - Reciprocal
preference in the purchase of commodities or printing except where
the provisions of §5A-3-37 may apply.

West Virginia Code Annotated, §18B-5-4 (1999) - Preference for
resident bidders in the purchase or acquisition of materials, supplies,
equipment and printing by institutions of higher education.
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West Virginia Code Annotated, §20-11-7 (1999) - Preference of 10%
for recycled products. Priority given to paper products with highest
post-consumer content.

WISCONSIN:

Wisconsin Statutes, §16.75(1)(a)(2) (1998) - Preference awarded
to Wisconsin producers, distributors, suppliers and retailers, in the
purchase of materials, supplies, equipment, and contractual services
over non Wisconsin bidders who are from a state that grants a resident
preference.

Wisconsin Statutes, §16.75(3m)(b) (1998) - Preference of 5% to mi-
nority businesses for the purchase of materials, supplies, equipment,
and contractual services.

Wisconsin Statutes, §16.855(1) (1998) - Preference to resident
bidders in construction projects against states that impose a resident
preference.

Wisconsin Statutes, §16.855(10m)(a) (1998) - Preference of 5% to
minority businesses in the letting of construction contracts.

Wisconsin Statutes, §44.57 (1998) - Preference to resident artists for
works of art in state buildings.

WYOMING:

Wyoming Statutes Annotated, §9-2-1016(b)(iv)(G) (1999) - Prefer-
ence of 5% given to a nonprivate sector bidder over a private sector
bidder in awarding bids or contracts for supplies or services if com-
petitive sealed bidding is required.

Wyoming Statutes Annotated, §16-6-102 (1999) - Preference of 5%
given to a certified resident bidder in public works contracts for the
erection, construction, alteration or repair of any public building, or
other public structure, or for making any addition thereto, or for any
public work or improvement. A successful resident bidder cannot
subcontract more than twenty percent of the work covered by his
contract to nonresident contractors (§16-6-103).

Wyoming Statutes Annotated, §16-6-105 (1999) .- Preference of 5%
in public purchases for Wyoming materials, supplies, agricultural
products, equipment and machinery manufactured or grown in the
State of Wyoming.

"Agricultural product" means any horticultural, viticultural, vegetable
product, livestock, livestock product, bees or honey, poultry or poultry
product, sheep or wool product, timber or timber product.

Wyoming Statutes Annotated §16-6-301 (1997) - Preference of 10%
given to resident bidders in public printing contracts.

For questions concerning the Bidder Preference List, please contact
the General Services Commission, Office of General Counsel, at (512)
463-3960.

TRD-9903605
Judy Ponder
General Counsel
General Services Commission
Filed: June 17, 1999

♦ ♦ ♦
Texas Department of Health
Notice of Public Hearings Schedule for Development and
Review of Block Grant Funds

Under the authority of the Preventive Health Amendments of 1992
(See 42 United States Code §§300w et.seq), the Texas Department

of Health (department) is making application to the U.S. Public
Health Service for funds to continue the Preventive Health and Health
Services (PHHS) Block Grant during federal fiscal year (FFY) 2000.
Provisions in the Act require the chief executive officer of each state
to annually furnish a description (a state plan) of the intended use
of block grant funds in advance of each FFY. A proposal of this
description is to be made public within each state in such a manner
as to facilitate comments.

The grant can be used to support virtually any public health
activity. Language in the 1992 amendments allows block grant
monies to be expended for activities consistent with making progress
toward achieving the objectives established by the "year 2000 health
objectives".

In FFY 1999, 17 activities are funded under the block grant. These
include children and tobacco use prevention; sexual assault preven-
tion and crisis services; public information; health promotion; mi-
nority health initiative; minority health initiative (low birth weights);
language services; continuing nursing education; behavioral risk fac-
tor surveillance system; trauma registry; local health departments;
regional emergency health care system; Texas drinking water fluori-
dation program; border environmental health; birth defects; adult and
community health; and community-based primary care (put preven-
tion into practice).

The PHHS Block Grant award for FFY 1999 was $6,113,334. This is
a 1.2% decrease from 1998. Of this amount, $496,657 was required
to be used for sexual assault prevention and crisis services.

The Crime Bill, which was enacted in FFY 1996, provides approx-
imately $42.7 million for rape prevention education activities which
will be divided among the states by population. Texas received
$3,028,237 in FFY 1999. Although these monies are appropriated
through the U.S. Department of Justice, the federal government has
chosen to pass the funding to the states through the PHHS Block
Grant award.

The department prepared the following schedule for the development
and review of the FFY 2000 State Plan for the PHHS Block Grant. In
July of 1999, the department will hold public hearings in four public
health regions (PHRs):

July 12, 1999

Public Health Region 7, 1100 West 49th Street, Austin, Texas, 4:00
- 6:00 p.m.

July 13, 1999

Public Health Region 1, 1109 Kemper, Lubbock, Texas, 1:00 p.m.

July 13, 1999

Public Health Regions 4 and 5, 1517 West Front Street, Room 257,
Tyler, Texas, 4:00 - 6:00 p.m.

July 13, 1999

Public Health Region 11, 601 West Sesame Drive, Harlingen, Texas,
3:00 p.m.

Following these hearings, the department will summarize and con-
sider the impact of the public comments received. The department
will then notify the public of the availability of a published summary
of these hearings. In August of 1999, the department will prepare the
final FFY 2000 State Plan for the PHHS Block Grant and forward it
to the Governor and federal government.

Please note that the department will continuously conduct activities
to inform recipients of the availability of services/benefits, the rules
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and eligibility requirements, and complaint procedures. Written
comments regarding the PHHS Block Grant may be submitted
through July 30, 1999, to Philip Huang, M.D., Chief, Bureau of
Disease and Injury Prevention, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756-3199. For further information,
call (512) 458-7200.

TRD-9903525
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: June 14, 1999

♦ ♦ ♦
Texas Health and Human Services Commission
Request for Public Comment

The Health and Human Services Commission (HHSC) announces
the availability for public comment three draft Requests for Proposal
(RFP) for the following services: (1) production and direction of a
statewide multi-media campaign to publicize the availability of health
insurance to families of uninsured children through television, radio,
and print for the Children’s Health Insurance Program (CHIP); (2)
delivery of comprehensive health insurance services for the CHIP;
(3) delivery of comprehensive administrative services for the CHIP,
as authorized by Title XXI of the Social Security Act.

The release of the draft RFPs does not constitute solicitation of
offers or proposals by HHSC.

The draft RFPs are available on the HHSC website at http://
www.hhsc.state.tx.us. Interested parties may also obtain copies of
the draft RFPs at the offices of HHSC, 4900 North Lamar Boulevard,
Fourth Floor, Austin, Texas, 78751.

All questions and comments should be submitted in writing by 5:00
p.m., Central Time, July 12, 1999 to Suzanne VanderPoel, Children’s
Health Insurance Program, HHSC, 4900 North Lamar Boulevard,
Fourth Floor, Austin, Texas, 78751, 512-424-6568, FAX: 512-424-
6585, or e-mail: suzanne.vanderpoel@hhsc.state.tx.us.

TRD-9903596
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Filed: June 16, 1999

♦ ♦ ♦
Heart of Texas Council of Governments
Request for Proposals - Legal Notice

The Heart of Texas Council of Governments (COG) is accepting
proposals for replacement of Public Safety Answering (PSAP)
equipment for the counties of Limestone and Freestone. Proposals
are due by July 16, 1999 at 5:00 p.m. Any proposal received after
that time and date will not be considered.

For specifications, the Request for Proposals (RFP) is available from
the Heart of Texas COG, 300 Franklin Avenue, Waco, Texas 76701
or by calling (254) 756-7822.

A Pre-Proposal Conference will be held on June 30, 1999. This
meeting will begin at 10:00 a.m. and will be held at the offices of
the Heart of Texas COG, 300 Franklin Avenue, Waco, Texas 76701.

The Heart of Texas COG’s reserves the right to reject and an/or all
proposals and to make awards as they may appear to be advantageous
to the Heart of Texas Council of Governments.

TRD-9903608
Brenda Campbell
Executive Assistant
Heart of Texas Council of Governments
Filed: June 17, 1999

♦ ♦ ♦
Texas Department of Insurance
Notice of Public Hearing

The Commissioner of Insurance at a public hearing under Docket
Number 2411 scheduled for July 27, 1999 at 9:00 a.m., in room 100
of the William P. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, will consider a proposal made in a staff
petition. Staff’s petition seeks adoption of amendments for residential
property Endorsements, HO-190, Texas Homeowner Policy Sworn
Statement In Proof Of Loss, and TDP-014, Texas Dwelling Policy
Sworn Statement In Proof Of Loss. Staff’s petition (Ref. Number
P-0699-08-I), was filed on June 9, 1999.

The above-prescribed forms utilize pre-printing of the century so that
the year can be completed by supplying the last two digits. These
forms have places where dates are to be supplied and they use "19__."

Staff proposes to amend Endorsements HO-190 Texas Homeowners
Policy Sworn Statement in Proof Of Loss and TDP-014 Texas
Dwelling Policy Sworn Statement to delete "_______________
,19__" and replace with "_______________ , ____." (Month) (Year)

A copy of the petition, including an exhibit with the full text of the
proposed amendments to the endorsements is available for review in
the office of the Chief Clerk of the Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas. For further information or to
request copies of the petition, please contact Sylvia Gutierrez at (512)
463-6327; refer to (Ref. Number P-0699-08-I).

Comments on the proposed changes must be submitted in writing
within 30 days after publication of the proposal in the Texas Register,
to the Office of the Chief Clerk, Texas Department of Insurance,
P. O. Box 149104, MC 113-2A, Austin, Texas 78714-9104. An
additional copy of comments is to be submitted to David Durden,
Deputy Commissioner, Automobile and Homeowners Division, Texas
Department of Insurance, P. O. Box 149104, MC 104-5A. Austin,
Texas 78714-9104.

This notification is made pursuant to the Insurance Code, Article 5.96,
which exempts it from requirement of the Government Code, Chapter
2001 (Administrative Procedure Act).

TRD-9903531
Bernice Ross
Deputy Chief Clerk
Texas Department of Insurance
Filed: June 14, 1999

♦ ♦ ♦
Texas Lottery Commission
Request for Proposals for Broadcast Production Services

The Texas Lottery Commission (the "Texas Lottery") is issuing a
Request for Proposals for Broadcast Production Services ("the RFP").
The purpose of the RFP is to obtained proposals from qualified
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vendors to provide television production and satellite transmission
services for the Texas Lottery to broadcast live on-line game drawings
(e.g., LOTTO, Pick3, Cash 5, and Texas Million).

The Texas Lottery is seeking proposals on televised broadcast
production staffing and services for the televised live on-line game
drawings at a production facility within a forty (40) mile radius of
the Texas Lottery’s headquarters located at 611 E. 6th Street, Austin,
Texas 78701.

The term of any contract shall commence on the execution date of
the contract and continue for one (1) year. This contract may be
extended by the Texas Lottery for an additional one (1) year period
at the sole discretion of the Texas Lottery.

Schedule of Events

The time schedule for awarding a contract under this RFP is shown
below. The Texas Lottery reserves the right to amend the schedule.

June 16, 1999-Issuance of RFP

July 9, 1999-Letter of Intent to Propose Due (4:00 p.m. CT)

July 9, 1999-Written Questions Due (4:00 p.m. CT)

July 16, 1999-Answers to Written Questions Issued

July 26, 1999-DEADLINE FOR PROPOSALS (4:00 p.m. CT)

August 3, 1999-Announcement of Apparent Successful Proposer (or
as soon as possible thereafter)

To obtain a copy of this RFP, please contact Kaye Schultz, Assistant
General Counsel, Texas Lottery Commission, P.O. Box 16630,
Austin, Texas 78761-6630, telephone (512) 344-5050, or by facsimile
at (512) 344-5189.

TRD-9903569
Ridgely C. Bennett
Deputy General Counsel
Texas Lottery Commission
Filed: June 15, 1999

♦ ♦ ♦
Texas Department of Mental Health and Mental
Retardation
Public Hearing Notice

Health and Human Services Commission and Texas Department of
Mental Health and Mental Retardation Notice of Joint Public Hearing
on Home and Community-Based Services (HCS) Rates and Mental
Retardation Local Authority (MRLA) Rates.

The Health and Human Services Commission and the Texas De-
partment of Mental Health and Mental Retardation will conduct a
joint public hearing to receive public comment on proposed reim-
bursement rates for Home and Community-Based Services (HCS)
effective September 1, 1999, through August 31, 2000, and Mental
Retardation Local Authority (MRLA) effective September 1, 1999,
through August 31, 2000. The joint hearing will be held in com-
pliance with Title 1, Texas Administrative Code, Chapter 355, Sub-
chapter F, §355.702(h), which requires a public hearing on proposed
reimbursement rates for medical assistance programs.

The public hearing will be held on Wednesday, July 7, at 9:00 a.m.
in room 240 of the TDMHMR Central Office building (Building 2)
at 909 West 45th Street, Austin, Texas 78751.

Written comments may be submitted to Reimbursement and Analysis
Section, Medicaid Administration, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, or faxed to (512) 206-5693. Hand deliveries will be
accepted at 909 West 45th Street, Austin, Texas 78751. Comments
must be received by noon on Wednesday, July 7, 1999. Interested
parties may obtain a copy of the reimbursement briefing package 10
days prior to the hearing by calling the Reimbursement and Analysis
Section at (512) 206-5753.

Persons requiring ADA accommodation should contact Tom
Wooldridge by calling (512)206-5753, at least 72 hours prior to the
hearing. Persons requiring an interpreter for the deaf or hearing
impaired should contact Tom Wooldridge through the Texas Relay
operator by calling 1-800-735-2988.

TRD-9903598
Charles Cooper
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: June 16, 1999

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Draft 1999 Update–State of Texas Water Quality Manage-
ment Plan

The Texas Natural Resource Conservation Commission (TNRCC)
announces the availability of the Draft May 1999 Update to the Water
Quality Management Plan for the State of Texas.

The Water Quality Management Plan (WQMP) is developed and
promulgated pursuant to the requirements of the federal Clean Water
Act (CWA), §208. The Draft May 1999 WQMP Update includes
projected effluent limits of indicated domestic dischargers useful
for water quality management planning in future permit actions.
Once TNRCC certifies a WQMP update, the update is submitted
to the United States Environmental Protection Agency (EPA) for
approval. For some Texas Pollution Discharge Elimination System
(TPDES) permits, EPA approval of a corresponding WQMP update
is a necessary precondition to TPDES permit issuance by TNRCC.

A copy of the Draft May 1999 Update may be viewed on the
TNRCC’s web page at http://www.tnrcc.state.tx.us/water/quality/in-
dex.html, and at the TNRCC Central Office at 12015 North Interstate
35, Building A, Library.

A public hearing will be held on Monday, July 26, 1999, at 10:00
a.m., at the TNRCC offices, 12015 North Interstate 35, Austin,
Building F, Room 5108.

Comments on the Draft May 1999 Update to the Water Quality
Management Plan shall be provided in written form and sent to
Suzanne Vargas, Texas Natural Resource Conservation Commission,
Water Quality Division, MC 150, P.O. Box 13087, Austin, Texas,
78711-3087, (512) 239-4619. Comments may be faxed to (512) 239-
4410, but must be followed up with the submission and receipt of
the written comments within three working days of when they were
faxed. Written comments must be received by 5:00 p.m., July 26,
1999. This deadline for comments will be extended to 5:00 p.m.,
August 9, 1999, if a member of the public submits a written request
for such an extension which is received by Suzanne Vargas by 5:00
p.m., July 26, 1999. For further information contact Suzanne Vargas,
Texas Natural Resource Conservation Commission, Water Quality
Division, MC 150, (512) 239-4619, e-mail svargas@tnrcc.state.tx.us.
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TRD-9903584
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 16, 1999

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of Ad-
ministrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Default Orders. The TNRCC Staff proposes
a Default Order when the Staff has sent an Executive Director’s
Preliminary Report and Petition (EDPRP) to an entity outlining the
alleged violations; the proposed penalty; and the proposed technical
requirements necessary to bring the entity back into compliance, and
the entity fails to request a hearing on the matter within 20 days of its
receipt of the EDPR. Similar to the procedure followed with respect
to Agreed Orders entered into by the executive director of the TNRCC
pursuant to the Texas Water Code (the Code), §7.075, this notice of
the proposed order and the opportunity to comment is published in the
Texas Registerno later than the 30th day before the date on which
the public comment period closes, which in this case isJuly 25,
1999. The TNRCC will consider any written comments received and
the TNRCC may withdraw or withhold approval of a Default Order
if a comment discloses facts or considerations that indicate that the
proposed Default Orders is inappropriate, improper, inadequate, or
inconsistent with the requirements of the statutes and rules within the
TNRCC’s jurisdiction, or the TNRCC’s orders and permits issued
pursuant to the TNRCC’s regulatory authority. Additional notice of
changes to a proposed Default Order is not required to be published
if those changes are made in response to written comments.

A copy of each of the proposed Default Orders is available for public
inspection at both the TNRCC’s Central Office, located at 12100 Park
35 Circle, Building A, 3rd Floor, Austin, Texas, 78753, (512) 239-
3400 and at the applicable Regional Office listed as follows. Written
comments about the Default Order should be sent to the attorney
designated for the Default Order at the TNRCC’s Central Office at
P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and must be
received by 5:00 p.m. on July 25, 1999. Written comments may
also be sent by facsimile machine to the attorney at (512) 239-3434.
The TNRCC attorneys are available to discuss the Default Orders
and/or the comment procedure at the listed phone numbers; however,
comments on the Default Orders should be submitted to the TNRCC
in writing .

(1) COMPANY: Carol Norra dba North Fork Mobile Home Park;
DOCKET NUMBER: 1998-0594-PWS-E; TNRCC IDENTIFICA-
TION (ID) NUMBER: 1011926; LOCATION: 205 Reidland Road,
off Farm to Market 2100, north of Crosby, Harris County, Texas;
TYPE OF FACILITY: public water system; RULES VIOLATED:
30 TAC §290.106(a) and (e)(2) and Texas Health and Safety Code
(THSC), §341.033(d) by failing to collect and submit the appropriate
number of water samples for bacteriological analysis and by failing to
provide public notification of failure to collect bacteriological water
samples for the months of August through December, 1997 and Jan-
uary through March, 1998; THSC, §341.041 by failing to pay the pub-
lic health service fee for the year 1998; and 30 TAC §290.120(c)(3)(6)
by failing to submit a sample site selection for lead/copper samples
and by failing to collect and submit samples for lead/copper analysis;
PENALTY: $4,969; STAFF ATTORNEY: Nathan Block, Litigation
Division, MC 175, (512) 239-4706; REGIONAL OFFICE: 5425 Polk
Street, Suite H, Houston, Texas, 77023-1486, (713) 767-3500.

(2) COMPANY: Shaban Jannesari dba S. Mart Foods; DOCKET
NUMBER: 1998-0935-PST-E; TNRCC ID NUMBER: 34848; LO-
CATION: 10510 South Post Oak, Houston, Harris County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULES VIOLATED: 30 TAC §115.242(3)(A) and THSC,
§382.085(b) by failing to equip the Stage II vapor recovery sys-
tem with California Air Resources Board certified components;
PENALTY: $500; STAFF ATTORNEY: Heather C. Otten, Litiga-
tion Division, MC 175, (512) 239-1738; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas, 77023-1486, (713) 767-3500.

(3) COMPANY: Larry Williams dba Wilco Auto Repair; DOCKET
NUMBER: 1998-0900-AIR-E; TNRCC ID NUMBER: GI-0215-L;
LOCATION: 803 East Houston, Sherman, Grayson County, Texas;
TYPE OF FACILITY: vehicle repair shop; RULES VIOLATED: 30
TAC §116.110 by operating the vehicle body repair shop without a
permit, without satisfying the conditions of an exemption and by oper-
ating his vehicle body repair shop without a spray booth; PENALTY:
$6,250; STAFF ATTORNEY: M. Camille Morris, Litigation Division,
MC 175, (512) 239-3915; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas, 76010-6499, (817) 469-6750.

TRD-9903582
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: June 16, 1999

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agree-
ments of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public
comment on the listed Agreed Orders (AOs) pursuant to the Texas
Water Code (the Code), §7.075. Section 7.075 requires that before the
TNRCC may approve the AOs, the TNRCC shall allow the public
an opportunity to submit written comments on the proposed AOs.
Section 7.075 requires that notice of the opportunity to comment
must be published in theTexas Registernot later than the 30th day
before the date on which the public comment period closes, which
in this case isJuly 25, l999. Section 7.075 also requires that the
TNRCC promptly consider any written comments received and that
the TNRCC may withdraw or hold approval of an AO if a comment
discloses facts or considerations that the consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the TNRCC’s Orders and permits issued
pursuant to the TNRCC’s regulatory authority. Additional notice of
changes to a proposed AO is not required to be published if those
changes are made in response to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas, 78753, (512) 239-3400 and at
the applicable Regional Office listed as follows. Written comments
about the AOs should be sent to the attorney designated for the AO
at the TNRCC’s Central Office at P.O. Box 13087, MC 175, Austin,
Texas, 78711-3087 and must bereceived by 5:00 p.m. on July 25,
1999. Written comments may also be sent by facsimile machine to
the attorney at (512) 239-3434. The TNRCC attorneys are available
to discuss the AOs and/or the comment procedure at the listed phone
numbers; however, §7.075 provides that comments on the AOs should
be submitted to the TNRCC inwriting .

(1) COMPANY: Naushad Virani dba Circle B One Stop; DOCKET
NUMBER: 1998-0842-PWS-E; TNRCC IDENTIFICATION (ID)
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NUMBER: 12497; LOCATION: Farm to Market Road 321 at Salem
Road, Cleveland, Harris County, Texas; TYPE OF FACILITY: public
water system; RULES VIOLATED: 30 TAC §290.51 and Texas
Health and Safety Code (THSC), §341.04 by failing to pay public
health service fees for the year 1997; 30 TAC §290.103(5) by failing
to provide public notice for Virani’s failure to conduct bacteriological
sampling; and 30 TAC §290.105, §290.106, and THSC, §341.033(d)
by failing to routinely collect and submit bacteriological samples
and repeat fecal coliform samples for analysis; PENALTY: $600;
STAFF ATTORNEY: Scott McDonald, Litigation Division, MC 175,
(512) 239-6005; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas, 77023-1486, (713) 767-3500.

(2) Chevron USA Incorporated; Relative to the Port Arthur Refinery;
DOCKET NUMBER: 1997-0404-IHW-E; LOCATION: Port Arthur,
Jefferson County, Texas; TYPE OF FACILITY: refinery; RULE
VIOLATED: This proposed Agreed Order would supplement a 1997
TNRCC Agreed Order, entitled In The Matter of Clark Refining
and Marketing, Incorporated and Chevron U.S.A. Incorporated;
Port Arthur Refinery; SWR Number 30004, Docket Number 1997-
0404-IHW-E, by designating and authorizing the utilization of a
Corrective Action Management Unit for the management and disposal
of remediation wastes from the Port Arthur Refinery located at
the end of West Seventh Street, Port Arthur, Jefferson County,
Texas; PENALTY: $0; STAFF ATTORNEY: Mary Risner, Litigation
Division, MC 175, (512) 239-6224; REGIONAL OFFICE: 3870
Eastex Freeway, Suite 110, Beaumont, Texas, 77703-1892, (409) 898-
3838.

(3) COMPANY: John Cox; DOCKET NUMBER: 1998-1298-AIR-E;
TNRCC ID NUMBER: GB-05250B; LOCATION: Lone Pine Subdi-
vision, Santa Fe, Galveston County, Texas; TYPE OF FACILITY:
commercial property development; RULES VIOLATED: 30 TAC
§;111.201, 111.219(6)(A) and (7), 330.5, and THSC, §382.085(b)
by conducting unauthorized outdoor burning of waste materials, in-
cluding tires and by leaving burning unattended; PENALTY: $3,125;
STAFF ATTORNEY: Heather Otten, Litigation Division, MC 175,
(512) 239-1738; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas, 77023-1486, (713) 767-3500.

(4) COMPANY: Edwin Hempel; DOCKET NUMBER: 1998-0203-
OSI-E; TNRCC ID NUMBER: 3527; LOCATION: Coryell County,
Texas; TYPE OF FACILITY: on-site installer; RULE VIOLATED: 30
TAC §285.109 and THSC, §366.051(a) and (c) by altering, repairing,
or extending an on-site sewage facility (OSSF) system without the
owner or owner’s representative showing proof of a permit and
approved plan from an authorized agent; 30 TAC §285.103(a)(4) by
constructing or installing an OSSF without a satisfactory completion
of on-site inspections by an authorized agent; and 30 TAC §285.17(e)
and THSC, §366.004 by installing, altering, repairing, or extending an
OSSF that does not comply with THSC, Chapter 366 and applicable
rules, including the installation of a standard OSSF where soil and/
or size characteristics of the property excluded the use of a standard
OSSF; PENALTY: $2,000; STAFF ATTORNEY: Mary R. Risner,
Litigation Division, MC 175, (512) 239-6224; REGIONAL OFFICE:
6801 Sanger Avenue, Suite 2500, Waco, Texas, 76710-7826, (254)
751-0335.

(5) COMPANY: TXI Operations, L.P.; DOCKET NUMBER: 1995-
0663-AIR-E; TNRCC ID NUMBER: ED-0066-B; LOCATION: 245
Ward Road, Midlothian, Ellis County, Texas; TYPE OF FACILITY:
cement manufacturing plant; RULES VIOLATED: The proposed Or-
der would terminate a 1995 Agreed Order issued by the commission
against TXI for violations of 30 TAC §101.4 and THSC, §382.085(a)
and (b); PENALTY: $0; STAFF ATTORNEY: Lisa Uselton Dyar,
Litigation Division, MC 175, (512) 239-5692; REGIONAL OFFICE:

1101 East Arkansas Lane, Arlington, Texas, 76010-6499, (817) 469-
6750.

TRD-9903583
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: June 16, 1999

♦ ♦ ♦
Notice of Opportunity to Comment on Shutdown Orders of
Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) Staff is providing an opportunity for written public com-
ment on the listed Shutdown Orders. Texas Water Code (the Code),
§26.3475 authorizes the TNRCC to order the shutdown of any un-
derground storage tank (UST) system found to be noncompliant with
release detection, spill and overfill prevention, and/or, after Decem-
ber 22, 1998, cathodic protection regulations of the commission, until
such time as the owner/operator brings the UST system into compli-
ance with those regulations. The TNRCC staff proposes a shutdown
order after the owner or operator of a underground storage tank facil-
ity fails by to perform required corrective actions within 30 days after
receiving notice of the release detection, spill and overfill prevention,
and/or, after December 22, 1998, cathodic protection violations docu-
mented at the facility. Pursuant to the Code, §7.075, this notice of the
proposed order and the opportunity to comment is published in the
Texas Registerno later than the 30th day before the date on which the
public comment period closes, which in this case isJuly 25, l999.
The TNRCC will consider any written comments received and the
TNRCC may withdraw or withhold approval of a Shutdown Order
if a comment discloses facts or consideration that indicate that the
consent to the proposed Shutdown Order is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the TNRCC’s jurisdiction, or the TNRCC’s orders and
permits issued pursuant to the TNRCC’s regulatory authority. Addi-
tional notice of changes to a proposed Shutdown Order is not required
to be published if those changes are made in response to written com-
ments.

Copies of each of the proposed Shutdown Orders is available for
public inspection at both the TNRCC’s Central Office, located at
12100 Park 35 Circle, Building A, 3rd Floor, Austin, Texas, 78753,
(512) 239-3400 and at the applicable Regional Office listed as follows.
Written comments about the Shutdown Order should be sent to the
attorney designated for the Shutdown Order at the TNRCC’s Central
Office at P.O. Box 13087, MC 175, Austin, Texas, 78711-3087 and
must bereceived by 5:00 p.m. on July 25, l999. Written comments
may also be sent by facsimile machine to the attorney at (512) 239-
3434. The TNRCC attorneys are available to discuss the Shutdown
Orders and/or the comment procedure at the listed phone numbers;
however, comments on the Shutdown Orders should be submitted to
the TNRCC inwriting .

(1) FACILITY: Today’s Store; OWNER: Mr. Huong Nguyen;
DOCKET NUMBER: 1999-0317-PST-E; TNRCC IDENTIFICA-
TION (ID) NUMBER: 48238; LOCATION: 401 North Third Street,
Ganado, Jackson County, Texas; TYPE OF FACILITY: retail gaso-
line service station with USTs; RULES VIOLATED: 30 TAC
§334.50(a)(1)(A) by failing to provide proper release detection for
the USTs at the facility; 30 TAC §334.51(b)(2)(B) and (C) by failing
to provide proper spill containment and overfill prevention equip-
ment for the USTs at the facility; and 30 TAC §334.49(a) by failing
to provide proper corrosion protection for the USTs at the facility;
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PENALTY: Shutdown order; STAFF ATTORNEY: John Peeler, Lit-
igation Division, MC-175, (512) 239-3506; REGIONAL OFFICE:
6300 Ocean Drive, Suite 1200, Corpus Christi, Texas, 78412-5503,
(512) 980-3100.

(2) COMPANY: Graham Food Market and Laundrymat, OWNER:
The New Jats Corporation; DOCKET NUMBER: 1999-0276-PST-E;
TNRCC ID NUMBER: 43157; LOCATION: 1801 South Highway
16, Graham, Young County, Texas; TYPE OF FACILITY: retail
gasoline service station with USTs; RULES VIOLATED: 30 TAC
§334.50(a)(1)(A) by failing to provide proper release detection for
the USTs at the facility; and 30 TAC §334.51(b)(2)(C) by failing
to provide proper overfill prevention equipment for the USTs at
the facility; PENALTY: Shutdown order; STAFF ATTORNEY: John
Wright, Litigation Division, MC-175, (512) 239-2269; REGIONAL
OFFICE: 1977 Industrial Boulevard, Abilene, Texas, 79602-7833,
(915) 698-9674.

TRD-9903581
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: June 16, 1999

♦ ♦ ♦
Proposal for Decision

The State Office Administrative Hearing (SOAH) has issued a
Proposal for Decision and Order to the Texas Natural Resource
Conservation Commission (TNRCC) on June 11, 1999 on Executive
Director’s Report and Petition Assessing Administrative Penalties
and Requiring Certain Actions of Jerry Roberts dba Roberts Grocery
and Station; SOAH Docket Number 582-99-0058; TNRCC Docket
Number 98-0608-PST-E; In the matter to be considered by the Texas
Natural Resource Conservation Commission on a date and time to be
determined by the Chief Clerk’s Office in Room 201S of Building
E, 1118 North Interstate 35, Austin, Texas. This posting is Notice
of Opportunity to comment on Proposal for Decision and Order.
Comment period will end 30 days from date of publication. If you
have any questions or need assistance, please contact Doug Kitts,
Chief Clerk’s Office, (512) 239-3315.

TRD-9903589
Douglas A. Kitts
Agenda Coordinator
Texas Natural Resource Conservation Commission
Filed: June 16, 1999

♦ ♦ ♦
Request for Proposals

The Texas Natural Resource Conservation Commission (TNRCC)
and the State Energy Conservation Office (SECO) seek proposals
for evaluation in response to a U.S. Department of Energy (DOE)
Request for Proposals (RFP).

The program is National Industrial Competitiveness through Environ-
ment, Energy, and Economics (NICE3), which advances U.S. com-
petitiveness by commercial demonstration of energy efficient and
clean production manufacturing and industrial technologies in indus-
try. Proposals are hereby solicited by TNRCC and SECO for submis-
sion to DOE for cost- shared financial assistance to state and industry
partnerships for projects which will yield new processes and/or equip-
ment which can significantly reduce generation of high volume waste
in industry and conserve energy and energy intensive feedstocks. The
projects intend to provide U.S. consumers with high-quality, lower-

cost goods and to overcome barriers that inhibit adoption of energy ef-
ficiency and cleaner production techniques in industry and state. This
goal is accomplished by: funding the first commercial demonstration
of an innovative manufacturing or industrial process, reporting suc-
cessful test results of those demonstrations, conducting an industrial
scale commercial demonstration to determine energy, environment,
and economic impacts, and commercializing the technologies/pro-
cesses throughout applicable industries.

Qualified proposals will be submitted to DOE by the TNRCC and
SECO. If successful, industry/state awardees receive a one-time grant
of up to $525,000 for the proposed project from DOE, with the
industry partner receiving a maximum award of $500,000. Grants
fund up to 50% of the total project cost for up to three years.

ELIGIBILITY CRITERIA

Industrial firms in conjunction with state agencies throughout the
U.S. are eligible to apply to the NICE3 grant program. Proposals are
accepted for a variety of industrial applications that promote clean
production and energy efficiency. Selection criteria will include how
much the awards’ funding will contribute to the project’s feasibility
and effectiveness. The proposals that meet the criteria identified by
the DOE and benefit Texas industry will be forwarded to the DOE
for the final decision. Emphasis will be placed on funding projects
within the OIT focus industries: Agriculture, Aluminum, Chemicals,
Forest Products, Glass, Metalcasting, Mining, Petroleum, and Steel.

The federal contribution of the NICE3 award must be cost-shared with
nonfederal funds with at least 50% of the total project cost. The use
of federal funds for the 50% cost-match is prohibited. The follow-
ing categories areineligible for funding: waste disposal, remediation
of sites, treatment or storage of wastes, cross-media contamination
shifts, anything nuclear, municipal solid waste collection or separa-
tion, incineration for energy recovery, proof of concept research pro-
posals, waste-tire utilization, technologies that are currently in use in
the U.S. and abroad, and water recycling technologies without waste
recovery and reuse.

APPLICATION FORMAT

The application shall consist of one volume in two parts: techni-
cal and cost/administrative information, including a title page. There
should also be a detailed description of the demonstration project that
addresses each of the evaluation criteria: technology/process descrip-
tion, statement of work, applicant capabilities, and commercializa-
tion/market potential. The application should be limited to ten pages
of text or supplemental material not including the title page, industry
letters of support, or required tables and forms. Limit the applica-
tion narrative to 8 by 11 inch pages of typed text (no smaller than
12 point type, single spaced and no less than 1 inch margins). The
narrative of the application should be presented in as much detail as
is practical and necessary without exceeding the ten page limit. Ex-
cess pages will not be evaluated.If the application does not follow
the established format and the reviewers are unable to find the
pertinent information, it may result in a lower evaluation.

Additional application information including forms can be found
at http://www.eren.gov/golden/solicitations.html. Only proposals
which provide the information specified in the DOE solicitation will
be considered for submission to DOE.

Complete information on the NICE3 program can be found on the
DOE website located athttp://www.oit.doe.gov/nice3

For information on the NICE3 grant or to receive an application
package, contact the US DOE Golden Field Office directly at:Eric
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Hass (303) 275-4728; Roxanne Danz (303) 275-4706; FAX (303)
275-4788 or (303) 275-4790.

For all other follow up questions, contact the Texas Natural Resource
Conservation Commission at: Jeff Voorhis (512) 239-3178; FAX
(512) 239-3165, jvoorhis@tnrcc.state.tx.us.

Please submitfive copies of each project proposal before 5:00 pm
on July 23,1999 to the following address:Texas Natural Resource
Conservation Commission, Small Business and Environmental
Assistance Division, Attention Jeff Voorhis (MC-112), 12100 Park
35 Circle, Building E, Austin, Texas, 78753

TRD-9903580
Margaret Hoffman
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: June 16, 1999

♦ ♦ ♦
Texas State Board of Examiners of Psychologists
Correction of Error

The Texas State Board of Examiners of Psychologists proposed
amendments to 22 TAC §463.29, concerning reciprocity Agreements
with Other Jurisdictions. The rule was published in the May 28, 1999,
Texas Register (24 TexReg 3986). In paragraph (2) the words "of this
title (relating to Persons with Criminal Backgrounds" is proposed new
language. The phrase should have been unlined to designate it as new
language.

♦ ♦ ♦
Texas Department of Public Safety
Notice of Award of Major Consulting Services Contract

The Texas Department of Public Safety (DPS), in accordance with
provisions of Texas Government Code, Chapter 2254, announces the
awarding of a consultant contract to aid the agency in its business
process reengineering initiative.

The solicitation for request for offer was published in the April 9,
1999,Texas Register, (24 TexReg 2981).

The consultant contract was awarded to PricewaterhouseCoopers LLP,
12902 Federal Systems Park Drive, Fair Lakes, Virginia 22033.

The consultant contract begins on June 1, 1999, and will end August
31, 1999. The total value of the contract is $369,000.00.

The consultant is required to submit a Reengineering Plan to the
Steering Committee no later than August 31, 1999.

TRD-9903486
Dudley M. Thomas
Director
Texas Department of Public Safety
Filed: June 14, 1999

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On June 8, 1999, Frontier Local Services, Inc., and Frontier Telem-
anagement, Inc. filed an application with the Public Utility Commis-
sion of Texas (PUC) to amend their service provider certificates of

operating authority (SPCOAs) granted in SPCOA Certificate Num-
bers 60148 and 60149. Applicant intends to transfer their SPCOAs
to Global Crossing, Ltd..

The Application: Application of Frontier Local Services, Inc., and
Frontier Telemanagement, Inc. for Amendments to their Service
Provider Certificates of Operating Authority, Docket Number 20858.

Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate
filings or comments to the commission at the Public Utility Commis-
sion of Texas, at P.O. Box 13326, Austin, Texas 78711-3326 no later
than June 30, 1999. You may contact the PUC Office of Customer
Protection at (512) 936-7120. Hearing and speech-impaired individ-
uals with text telephone (TTY) may contact the commission at (512)
936-7136. All correspondence should refer to Docket Number 20858.

TRD-9903378
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 9, 1999

♦ ♦ ♦
Notice of Application for Service Provider Certificate of Op-
erating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on June 11, 1999, for a
service provider certificate of operating authority (SPCOA), pursuant
to §§54.154 - 54.159 of the Public Utility Regulatory Act (PURA).
A summary of the application follows.

Docket Title and Number: Application of 2nd Century Communica-
tions, Inc. for a Service Provider Certificate of Operating Author-
ity, Docket Number 20963 before the Public Utility Commission of
Texas.

Applicant intends to provide facilities-based local exchange services,
and bundled local and interexchange voice services, integrated with
data, video and Internet services.

Applicant’s requested SPCOA geographic area includes the entire
state of Texas currently served by Southwestern Bell Telephone
Company and GTE Southwest, Inc.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, at P.O. Box 13326, Austin,
Texas 78711-3326, or call the commission’s Office of Customer
Protection at (512) 936-7120 no later than June 30, 1999. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.

TRD-9903554
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 15, 1999

♦ ♦ ♦
Notice of Application to Introduce New or Modified Rates or
Terms Pursuant to P.U.C. Substantive Rule §23.25

Notice is given to the public of an application filed with the Public
Utility Commission of Texas on June 8, 1999 to introduce new
or modified rates or terms pursuant to P.U.C. Substantive Rule
§23.25, Procedures Applicable to Chapter 58-Electing Incumbent
Local Exchange Companies (ILECs).
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Tariff Title and Number: Southwestern Bell Telephone Company
Notification to Institute Promotional Rates for Business Customers in
Texas Who Subscribe to Call Transfer Disconnect Service Between
July 1, 1999 and August 31, 1999 Pursuant to P.U.C. Substantive
Rule §23.25. Tariff Control Number 20949.

The Application: Southwestern Bell Telephone Company (SWBT)
has notified the Public Utility Commission of Texas that it is
instituting promotional rates for business customers in Texas, who
subscribe to Call Transfer Disconnect service between July 1, 1999
and August 31, 1999. During the promotional period, new business
subscribers of Call Transfer Disconnect will receive a waiver of the
installation charge ($5.40) and a credit equal to one month of the
monthly recurring rate ($15.00). Eligible customers are those who
do not already subscribe to Call Transfer Disconnect. There are no
retention requirements associated with this offer.

Persons who wish to intervene in this proceeding should contact
the Public Utility Commission of Texas, by mail at P.O. Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120 by June 30, 1999. Hearing
and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136.

TRD-9903447
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 10, 1999

♦ ♦ ♦
Notice of Intent to File Pursuant to P.U.C. Substantive Rule
§23.27

Notice is given to the public of the intent to file with the Public Utility
Commission of Texas an application pursuant to P.U.C. Substantive
Rule §23.27 for an addition to the existing PLEXAR-Custom service
for Aldine ISD In Houston, Texas.

Tariff Title and Number: Southwestern Bell Telephone Company
Notice of Intent to File an Application for an Addition to the Existing
PLEXAR-Custom Service for Aldine ISD in Houston, Texas Pursuant
to P.U.C. Substantive Rule §23.27. Tariff Control Number 20967.

The Application: Southwestern Bell Telephone Company is re-
questing approval of its application for an addition to the exist-
ing PLEXAR-Custom service for Aldine ISD in Houston, Texas.
PLEXAR-Custom service is a central office-based PBX-type serving
arrangement designed to meet the specific needs of customers who
have communication system requirements of 75 or more station lines.
The designated exchange for this service is the Houston exchange,
and the geographic market for this specific PLEXAR-Custom service
is the Houston LATA.

Persons who wish to comment upon the action sought should
contact the Public Utility Commission of Texas, by mail at PO Box
13326, Austin, Texas 78711-3326, or call the commission’s Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission
at (512) 936-7136.

TRD-9903551
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 14, 1999

♦ ♦ ♦
Public Notices of Interconnection Agreement

On June 10, 1999, PrimeCo Personal Communications, L.P. and
Lufkin-Conroe Telephone Exchange, Inc., collectively referred to as
applicants, filed a joint application for approval of an interconnection
agreement under the federal Telecommunications Act of 1996, Public
Law Number 104-104, 110 Statute 56, (codified as amended in
scattered sections of 15 and 47 United States Code) (FTA) and
the Public Utility Regulatory Act, Texas Utilities Code Annotated
§§11.001-63.063 (Vernon 1998) (PURA). The joint application has
been designated Docket Number 20957. The joint application and
the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 20957.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by July 7, 1999, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
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Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
20957.

TRD-9903526
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 14, 1999

♦ ♦ ♦
On June 10, 1999, Covad Communications Company and GTE
Southwest, Inc., collectively referred to as applicants, filed a joint
application for approval of an interconnection agreement under the
federal Telecommunications Act of 1996, Public Law Number 104-
104, 110 Statute 56, (codified as amended in scattered sections of 15
and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
20958. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 20958.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by July 7, 1999, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-

cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
20958.

TRD-9903527
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 14, 1999

♦ ♦ ♦
On June 10, 1999, Valence Communications Services, Ltd and GTE
Southwest, Inc., collectively referred to as applicants, filed a joint
application for approval of an adoption of an existing interconnection
agreement under §252(i) of the federal Telecommunications Act of
1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated
§§11.001-63.063 (Vernon 1998) (PURA). The joint application has
been designated Docket Number 20959. The joint application and
the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 20959.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by July 7, 1999, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
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concerning the joint application. The commission shall have the
authority given to a presiding officer pursuant to P.U.C. Procedural
Rule §22.202. The commission may identify issues raised by the joint
application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants,
if necessary, and briefing and oral argument. The commission may
conduct a public hearing. Interested persons who file comments are
not entitled to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
20959.

TRD-9903528
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 14, 1999

♦ ♦ ♦
On June 10, 1999, Local Telcom Service, L.L.C. and GTE Southwest,
Inc., collectively referred to as applicants, filed a joint application
for approval of an interconnection agreement under the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated §§11.001-63.063 (Vernon 1998)
(PURA). The joint application has been designated Docket Number
20961. The joint application and the underlying interconnection
agreement are available for public inspection at the commission’s
offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 20961.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by July 7, 1999, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
20961.

TRD-9903529
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 14, 1999

♦ ♦ ♦
On June 14, 1999, Southwestern Bell Telephone Company and JTC
Communications, Inc. collectively referred to as applicants, filed a
joint application for approval of an interconnection agreement under
the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections
of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated §§11.001-63.063
(Vernon 1998) (PURA). The joint application has been designated
Docket Number 20969. The joint application and the underlying
interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The FTA authorizes the commission to review and approve any in-
terconnection agreement adopted by negotiation of the parties. Pur-
suant to FTA §252(e)(2) the commission may reject any agreement
if it finds that the agreement discriminates against a telecommuni-
cations carrier not a party to the agreement, or that implementation
of the agreement, or any portion thereof, is not consistent with the
public interest, convenience, and necessity. Additionally, under FTA
§252(e)(3), the commission may establish or enforce other require-
ments of state law in its review of the agreement, including requiring
compliance with intrastate telecommunications service quality stan-
dards or requirements. The commission must act to approve the
agreement within 90 days after it is submitted by the parties. The
parties have requested expedited review of this application.

The commission finds that additional public comment should be
allowed before the commission issues a final decision approving or
rejecting the interconnection agreement. Any interested person may
file written comments on the joint application by filing 13 copies of
the comments with the commission’s filing clerk. Additionally, a
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copy of the comments should be served on each of the applicants.
The comments should specifically refer to Docket Number 20969.
As a part of the comments, an interested person may request that a
public hearing be conducted. The comments, including any request
for public hearing, shall be filed by July 14, 1999, and shall include:

1) a detailed statement of the person’s interests in the agreement,
including a description of how approval of the agreement may
adversely affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a
party to the agreement; or

b) is not consistent with the public interest, convenience, and
necessity; or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will determine
whether to conduct further proceedings concerning the joint appli-
cation. The commission shall have the authority given to a presiding
officer pursuant to P.U.C. Procedural Rule §22.202. The commission
may identify issues raised by the joint application and comments and
establish a schedule for addressing those issues, including the sub-
mission of evidence by the applicants, if necessary, and briefing and
oral argument. The commission may conduct a public hearing. In-
terested persons who file comments are not entitled to participate as
intervenors in the public hearing.

Persons with questions about this docket or who wish to comment
on the application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326. You may call the Public Utility Commission Office of
Customer Protection at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136. All correspondence should refer to Docket Number
20969.

TRD-9903572
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 15, 1999

♦ ♦ ♦
Public Notice of Rescheduled Workshop on 9-1-1 Issues

The Public Utility Commission of Texas (commission) will hold a
workshop regarding the effect of competition in the telecommuni-
cations industry on the provision of 9-1-1 service on Tuesday, July
20, 1999, at 10:00 a.m. in the Commissioners Hearing Room, lo-
cated on the 7th floor of the William B. Travis Building, 1701 North
Congress Avenue, Austin, Texas 78701. This workshop was origi-
nally scheduled for July 8, 1999. Because of scheduling conflicts the
July 8 workshop is cancelled and will now be held on July 20. Pro-
ject Number 19203, 9-1-1 Rulemakings, has been established for this
proceeding. The commission will use this workshop to discuss and
analyze the effects of competition in the telecommunications industry
on the provision of 911 services and whether the commission’s rules
need to be amended to account for competition.

Prior to the workshop, the commission requests interested persons
to review and be prepared to discuss the draft rule provided for
discussion purposes by the Advisory Commission on State Emergency
Communications and certain emergency communication districts.

This draft rule is intended to advance the discussion of the 9-
1-1 issues under consideration in this project. At this time, the
commission expresses no opinion on the draft rule. A copy of this
draft rule has been filed and is available for review in Central Records
under Project Number 19203. The comments filed in response to the
notice for the workshop originally scheduled for July 8, 1999 will be
considered in the workshop rescheduled for July 20, 1999.

Questions concerning the workshop or this notice should be referred
to Thomas S. Hunter, Assistant General Counsel, Office of Regulatory
Affairs, (512) 936-7280. Hearing and speech- impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136.

TRD-9903570
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 15, 1999

♦ ♦ ♦
Public Notice of Workshop for Implementation of House Bill
1777

The Public Utility Commission of Texas (commission) will initiate
several rulemakings as part of the House Bill 1777, 76th Legislature
(1999), implementation process. In Phase I of this process, the
commission will develop methodologies to collect and compile access
line data to implement §283.005 and §283.055(h), (j)-(l) of the
bill. On Friday, July 9 and Friday, July 30, 1999, commission
staff will hold workshops to assist in gathering input to implement
Phase I and to develop access line categories as required by the bill.
Both workshops will begin at 9:30 a.m. and will be held in the
Commissioners’ Hearing Room at the offices of the Public Utility
Commission of Texas, 1701 North Congress Avenue, Austin, Texas
78711.

On Friday, June 18, 1999, staff will file in the commission’s Central
Records under Project Number 20935, a list of questions to be
discussed at the workshop. The questions will also be posted at the
commission’s web site: http://www.puc.state.tx.us. Interested parties
should file ten copies of responses to the questions in Project Number
20935 by noon on Thursday, July 6, 1999. Staff requests that parties
also hand deliver two copies of responses to Diane Parker in the
commission’s Office of Policy Development and Elango Rajagopal
in the commission’s Office of Regulatory Affairs.

Parties may also submit draft rule language for staff consideration.
Interested parties must submit copies of proposed draft rule language
no later than Wednesday, July 14, 1999, under Project Number 20935.

If there are any questions, please contact Diane Parker at (512) 936-
7204 or Elango Rajagopal at (512) 936-7392. Persons who plan to
attend the workshops must register with Sharon Chapman at (512)
936-7329, or Sharon.Chapman@puc.state.tx.us.

TRD-9903571
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: June 15, 1999

♦ ♦ ♦
Railroad Commission of Texas
Correction of Errors
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The Railroad Commission of Texas submitted the adoption of new
16 TAC §20.201 for publication in the June 11, 1999,Texas Register
(24 TexReg 4361).

On page 4362, due to an error by the Texas Register, text was
omitted from the preamble. As filed by the Commission the preamble
includes the phrase: "Issued in Austin, Texas, on May 25, 1999"

which indicates the date on which the Commission signed the order
adopting the rule.

Due to an error by the Texas Register, an old version of the form was
published with the adoption. The correct form as adopted and filed
by the Commission appears as follows.
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eligible youth in the area who attend some of the neediest high schools
in the nation. These students suffer from a cycle of poverty that is fed
by high unemployment, low educational achievement, and isolation.
The SRSU Upward Bound Program will motivate these low-income,
potential first-generation college students and help them develop the
skills they need to complete secondary education and succeed at
the post secondary educational institution of their choice. Upward
Bound activities will provide these services: academic counseling
and assistance, career counseling and assistance, personal counseling
and referral, parental and community involvement and assistance,
exposure to the arts and cultural events, exposure to a university
environment, mentoring by university personnel, and a university
enrichment program.

Responses should be sent to Dr. Nadine F. Jenkins, Vice President
for Enrollment Management and Student Services, Sul Ross State
University, Highway 90 East, Alpine, Texas 79832. A copy of
the request for proposal is available upon request from David C.
Wilson, Purchasing Director, Sul Ross State University, PO Box C-
116, Alpine, Texas 79832, phone (915) 837-8045, fax (915) 837-
8046. Proposals should be delivered in a sealed envelope plainly
marked: "Attention: Upward Bound Project Director". Three copies
of the responses are required and are to be postmarked no later than
September 1, 1999. They should address in detail the various items
set forth.

The Sul Ross State University Upward Bound Development Team
and the University Executive Committee will review the Consultants
and their proposal. The University reserves the right to reject any and
all proposals received in response to this request for proposals if it is
determined to be in the best interest of the University to do so. All
material submitted in response to this request becomes the property
of the University and may be reviewed by other Consultants on the
request for proposals after the official review of the proposals.

TRD-9903578
David C. Wilson
Purchasing Director
Sul Ross State University
Filed: June 16, 1999

♦ ♦ ♦
University of Houston System
Requests for Information

The University of Houston System (UH System) requests information
from law firms interested in representing UH System and its
component institutions certain federal tax matters. This RFI is issued
to establish (for the time frame beginning September 1, 1999 to
August 31, 2000) a referral list from which UH System, by and
through its Office of General Counsel, will select appropriate counsel
for representation on specific federal tax matters as the need arises.

Description. The UH System comprises four universities-the Uni-
versity of Houston, University of Houston-Clear Lake, University of
Houston-Downtown, and University of Houston-Victoria-each sup-
ported by legislative appropriations, tuition, fees, income from aux-
iliary enterprises, grants, gifts, sponsored research and other sources
of revenue, all of which may be impacted by the Internal Revenue
Code and Regulations of the Internal Revenue Service. Subject to
the approval of the Texas Attorney General, UH System will engage
outside counsel to provide legal counsel and advice to the UH System
on matters pertaining to federal income, estate, gift, employment, and
excise taxes. This legal counsel and advice will include, but not be
limited to, the following: dealings with the IRS in audits, IRS ap-

peals, U.S. Tax Court, and other tax matters; benefits issues such as
those involving the Optional Retirement Program, 403(b) and 457(a)
and (f) plans. The legal counsel will also advise and represent the
System in matters relating to tax liens, tax garnishments, tax levies,
tax assessments, tax valuations, as well as summonses, subpoenas,
and discovery related to tax matters. Income Tax matters will also
include unrelated business income tax as it relates to universities;
and federal tax matters regarding compensation issues. The law firm
must be admitted to practice before the United States Tax Court. UH
System invites responses to this RFP from qualified firms for the pro-
vision of such legal services under the direction and supervision of
UH System’s Office of the General Counsel.

Responses. Responses to this RFP should include at least the
following information: (1) a description of the firm’s or attorney’s
qualifications for performing the legal services, including the firm’s
prior experience in federal tax-related matters including experience
handling state pension issues and plans available only to universities,
the names and experience of the attorneys who may be assigned to
work on such matters, and the availability of the lead attorney and
others assigned to the project, and appropriate information regarding
efforts made by the firm to encourage and develop the participation
of minorities and women in the provision of legal services; (2) the
submission of fee information (either in the form of hourly rates for
each attorney who may be assigned to perform services in relation to
UH System’s federal tax-related matters, comprehensive flat fees, or
other fee arrangements directly related to the achievement of specific
goals and cost control(s) and billable expenses; (3) a description of
the procedures to be used by the firm to supervise the provision of
legal services in a timely and cost-effective manner; (4) disclosures
of conflicts of interest (identifying each and every matter in which
the firm has, within the past calendar year, represented any entity or
individual with an interest adverse to the UH System or to the State
of Texas, or any of its board, agencies, commissions, universities, or
elected or appointed official(s); and (5) confirmation of willingness
to comply with policies, directives, and guidelines of the UH System
and the Attorney General of Texas.

The firm should have a place of business in Houston, Texas, or be
willing to either waive, or substantially limit, the expenses attributable
to travel. All travel expenses are to be borne by the law firm.

Format and Person to Contact. Two copies of the response are
requested. The response should be typed, preferably double spaced,
on 8 1/2 x 11 inch paper with all pages sequentially numbered, and
either stapled or bound together. They should be sent by mail or
delivered in person, marked "Response to Request for Proposal: Tax
Counsel," and addressed to Dennis P. Duffy, General Counsel, Office
of the General Counsel, The University of Houston System, 4800
Calhoun Street, Suite 212, Houston, Texas 77204-2162; fax: (713)
743-0948 (telephone (713) 743-0949 for questions).

Deadline for Submission of Responses.All responses must be
received by the Office of General Counsel of the UH System at the
address set forth above no later than Noon on Friday, July 16, 1999.

TRD-9903588
Peggy Cervenka
Executive Administrator
University of Houston System
Filed: June 16, 1999

♦ ♦ ♦
Requests for Proposals
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The University of Houston System (UH System) requests proposals
from law firms interested in representing UH System and its
component institutions in intellectual property matters. This RFP is
issued to establish (for the time frame beginning September 1, 1999
to August 31, 2000) a referral list from which UH System, by and
through its Office of General Counsel, will select appropriate counsel
for representation on specific intellectual property matters as the need
arises.

Description. The UH System comprises four universities-the Uni-
versity of Houston, University of Houston-Clear Lake, University of
Houston-Downtown, and University of Houston-Victoria-each with a
different mission, that together serve the diverse educational needs
of the Houston metropolitan area and the upper Gulf Coast region.
Research activities and other educational pursuits at each institution
produce intellectual property that is carefully evaluated for protection
and licensing to commercial entities. UH System will engage outside
counsel to prepare, file, prosecute, and maintain patent applications in
the United States and other countries; secure copyright protection for
computer software; and to prepare, file and prosecute applications to
register trademarks and service marks in the United States and other
countries. UH System will also engage outside counsel from time to
time to pursue litigation against infringers of these intellectual prop-
erty rights. UH System invites responses to this RFI from qualified
firms for the provision of such legal services under the direction and
supervision of UH System’s Office of the General Counsel.

Responses.Responses to this RFP should include at least the fol-
lowing information: (1) a description of the firm’s or attorney’s qual-
ifications for performing the legal services, including the firm’s prior
experience in intellectual property-related matters; (2) the names, ex-
perience, and technical expertise of each attorney who may be as-
signed to the work on such matters, and the availability of the lead
attorney and others assigned to the project; (3) the submission of
fee information (either in the form of hourly rates for each attorney
who may be assigned to perform services in relation to UH System’s
bond matters, flat fees, or other fee arrangements directly related to
the achievement of specific goals and cost control(s) and billable ex-
penses; (4) disclosures of conflicts of interest (identifying each and
every matter in which the firm has, within the past calendar year,
represented any entity or individual with an interest adverse to the
UH System or to the State of Texas, or any of its board, agencies,
commissions, universities, or elected or appointed official(s); and (5)
confirmation of willingness to comply with policies, directives, and
guidelines of the UH System and the Attorney General of Texas.

Law firms responding to this proposal should have a place of business
in Houston, Texas, or be willing to either waive, or substantially limit,
the expenses attributable to travel. All travel expenses are to be borne
by the law firm.

Format and Person to Contact. Two copies of the response are
requested. The response should be typed, preferably double spaced,
on 8 1/2 x 11 inch paper with all pages sequentially numbered,
and either stapled or bound together. They should be sent by
mail or delivered in person, marked "Response to Request for
Proposal: Intellectual Property Counsel Services," and addressed to
Dennis P. Duffy, General Counsel, Office of the General Counsel,
The University of Houston System, 4800 Calhoun Street, Suite
212, Houston, Texas 77204-2162 (telephone (713) 743-0949 for
questions). The submitted proposal must be executed by a duly
authorized representative of the proposer. All unsigned proposals
will be rejected.

Deadline for Submission of Responses.All responses must be
received by the Office of General Counsel of the UH System at the

address set forth above no later than Noon, Friday, July 23, 1999.
Proposal responses, modifications or addenda to an original response
received by the System after that specified time and date for responses
will not be considered.

TRD-9903586
Peggy Cervenka
Executive Administrator
University of Houston System
Filed: June 16, 1999

♦ ♦ ♦
The University of Houston System (UH System) requests proposals
from law firms interested in representing UH System and its
component institutions in communications law matters. This RFP is
issued to establish (for the time frame beginning September 1, 1999
to August 31, 2000) a referral list from which UH System, by and
through its Office of General Counsel, will select appropriate counsel
for representation on specific telecommunication matters as the need
arises.

Description. The UH System comprises four universities-the Uni-
versity of Houston, University of Houston-Clear Lake, University of
Houston-Downtown, and University of Houston-Victoria-each with a
different mission, that together serve the diverse educational needs
of the Houston metropolitan area and the upper Gulf Coast region.
KUHT-TV (Channel 8), Houston Public Television is licensed to the
University of Houston System Board of Regents. As a public service
entity of the UH System, KUHT carries on a variety of public broad-
casting services. KUHT receives no appropriations from the State of
Texas; the state, by law, may not fund television broadcasting. Fund-
ing for the station is obtained from a Community Service Grant from
the Corporation for Public Broadcasting, underwriting of programs
and production by businesses and foundations, and monies raised
from the community through memberships and special fund-raising
events. The UH System provides transmission facilities and support
services for KUHT. KUHF 88.7 is a professional, listener-supported
100,000-watt radio station serving the Houston and the greater Gulf
Coast region with classical music and news 24 hours a day. Located
at the University of Houston and licensed to the Board of Regents
of the UH System, KUHF receives its financial support from corpo-
rate underwriting partnerships, individual memberships and special
fundraising events. A grant is also received from the Corporation for
Public Broadcasting. UH System will engage outside counsel from
time to time to provide legal counsel and advice to the UH Sys-
tem on matters pertaining to Federal telecommunications law. This
legal counsel and advice will include, but not be limited to, the fol-
lowing: dealings with the Federal Communications Commission, file
and prosecuting applications before the FCC, licensing renewal and
maintenance, and general telecommunications matters.

Responses. Responses to this RFP should include at least the
following information: (1) a description of the firm’s or attorney’s
qualifications for performing the legal services, including the firm’s
prior experience with the Federal Communications Commission and
other agencies in telecommunications; (2) the names, experience, and
technical expertise of each attorney who may be assigned to the work
on such matters, and the availability of the lead attorney and others
assigned to the project; (3) the submission of fee information (either
in the form of hourly rates for each attorney who may be assigned
to perform services in relation to UH System’s telecommunication
matters, flat fees, or other fee arrangements directly related to
the achievement of specific goals and cost control(s) and billable
expenses; (4) disclosures of conflicts of interest (identifying each and
every matter in which the firm has, within the past calendar year,
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represented any entity or individual with an interest adverse to the
UH System or to the State of Texas, or any of its board, agencies,
commissions, universities, or elected or appointed official(s); and (5)
confirmation of willingness to comply with policies, directives, and
guidelines of the UH System and the Attorney General of Texas.

Law firms responding to this proposal should have a place of business
in Houston, Texas, or be willing to either waive, or substantially limit,
the expenses attributable to travel. All travel expenses are to be borne
by the law firm.

Format and Person to Contact. Two copies of the response are
requested. The response should be typed, preferably double spaced,
on 8 1/2 x 11 inch paper with all pages sequentially numbered,
and either stapled or bound together. They should be sent by
mail or delivered in person, marked "Response to Request for
Proposal: Telecommunication Counsel Services," and addressed to
Dennis P. Duffy, General Counsel, Office of the General Counsel,
The University of Houston System, 4800 Calhoun Street, Suite
212, Houston, Texas 77204-2162 (telephone (713) 743-0949 for
questions). The submitted proposal must be executed by a duly
authorized representative of the proposer. All unsigned proposals
will be rejected.

Deadline for Submission of Responses.All responses must be
received by the Office of General Counsel of the UH System at the
address set forth above no later than Noon on Friday, July 16, 1999.
Proposal responses, modifications or addenda to an original response
received by the System after that specified time and date for responses
will not be considered.

TRD-9903587
Peggy Cervenka
Executive Administrator
University of Houston System
Filed: June 16, 1999

♦ ♦ ♦
Texas Workforce Commission
Extension of Closing Date for Request for Proposals for a
Public Information and Education Strategic Plan for the
Texas Commission on Volunteerism and Community Service

The Texas Workforce Commission (TWC), pursuant to the authority
granted in Labor Code §302.002 and Government Code Chapter 2308,
announced a Request for Proposals in the May 28, 1999, issue of the
Texas Register(24 TexReg 4075). The notice solicited proposals for
the development of and assistance with implementation of a Strategic
Plan for Public Information and Education for the Texas Commission
on Volunteerism and Community Service (TxCVCS). The Strategic
Plan for Public Information and Education project (the Project) shall
guide the provision of information to the public of services, programs
and events sponsored by TxCVCS and its subordinate programs,
as well as provide information regarding the benefits of citizen
involvement in community-based organizations working to solve local
social problems.

The proposal closing date of June 25, 1999, has been extended to
July 9, 1999.

Proposers must submit an original and three copies of their proposal.
Proposals sent via U.S. Mail should be sent to Boone Fields,
TxCVCS, P.O. Box 13385, Austin, Texas 78711-3385. Proposals
sent Airborne, Federal Express, other non-U.S. Mail carriers or hand
delivered should be sent to Robert Hickerson, TxCVCS, Stephen
F. Austin Building, 1700 North Congress, Suite 310, Austin, Texas

78701. All proposals must be received by the TxCVCS no later than
5:00 p.m., Central Daylight Time, Friday, July 9, 1999. TxCVCS
will accept no proposals after this deadline.

The Primary Point of Contact at TxCVCS for this project is Mr.
Boone Fields, Staff Services Officer, (512) 463-1983.

TRD-9903614
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: June 17, 1999

♦ ♦ ♦
Request for Proposals Child Care for Hidalgo/Willacy Ser-
vice Delivery Area

A. PROPOSAL DESCRIPTION

The Texas Workforce Commission (TWC) is soliciting proposals to
purchase Direct Child Care Delivery System services in Hidalgo and
Willacy County. It is the intent of the TWC to contract with a
child care service provider who is focused on improving the quality,
availability and affordability of child care in this service delivery area.
The child care service goals are to:

enable low-income parents with the financial rescues to find and
afford quality child care for their children;

enhance the quality and increase the supply of child care for all
families;

provide parents with a broad range of options in addressing their child
care needs;

strengthen the role of the family;

improve the quality of and coordination among child care programs
and early childhood development programs; and

increase the availability of early childhood development and before
and after-school care services.

B. AUTHORIZATION TO AWARD CONTRACT

TWC is authorized to award contracts for child care services under
the Human Resources Code, the Labor Code, and as the Lead Agency
for the Child Care and Development Fund (CCDF).

C. AVAILABLE FUNDING

The total amount of available funding through this contract for State
Fiscal Year 2000 is approximately $1,918,304 for DCCDS operations
and $14,100,908 for direct child care delivery services. Funding
availability is contingent upon legislative appropriation and TWC
allocations.

D. ELIGIBLE APPLICANTS

Applicants submitting proposals to provide direct child care delivery
services must complete an RFP Package, meet the following criteria
and provide required documentation as requested in the application
in order to be considered eligible. The DCCDS contractor must be
able to perform a variety of tasks, including but not limited to the
following:

Client services and case management;

Provider enrollment and management;

Funds and financial management;

Automated system maintenance and support; and
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Coordination and collaboration with the Quality Improvement Activ-
ities Coordinator.

E. PROJECT SCHEDULE

Application submission deadline is July 22, 1999. The contract is
set to begin on August 15, 1999 if a new contractor is selected;
September 1, 1999, if the current contractor is selected. The contract
is scheduled to end August 31, 2000.

F. SCORING CRITERIA

The evaluation criteria for this RFP and their relative weights for
scoring are: Demonstrated Effectiveness of the bidder, 25 points;
Quality of Proposal, 30 points; Cost Reasonableness, 20 points;
Collaboration and Coordination, 15 points, and Financial Integrity/
Cash Flow, 10 points, for a maximum of 100 points.

G. SELECTION, NOTIFICATION AND NEGOTIATION PROCESS

The Commission will use competitive negotiation for the procure-
ment. Proposals will be evaluated by TWC and possible outside
entities. TWC anticipates completing the selection process and noti-
fying applicants of the application status the week of July 23, 1999.
TWC will score proposals received and determine those within the
competitive range. If one proposal is clearly superior, then the award
will be made to that offeror. If two or more proposals are rated sim-
ilarly, TWC may use negotiation to obtain amended proposals upon
which to base a final award.

H. PAYMENT

The basis of payment for this award shall be reimbursement of actual
allowable cost up to budgeted levels and subject to budget limitations.

I. TWC’S CONTACT PERSON

For further information and to order an Application Packet, contact
the primary TWC contact person. The primary contact person for this
RFP is Elwood Engebretson, Program Specialist, Texas Workforce
Commission, Room 342T, 101 East 15th Street, Austin, Texas
78778-0001, (512) 936-4874, fax (512) 936-3420, e-mail address
elwood.engebretson@twc.state.tx.us

TRD-9903568
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: June 15, 1999

♦ ♦ ♦
Request for Proposals JTPA Title III Dislocated Worker Ser-
vices

A. PROPOSAL DESCRIPTION

The Texas Workforce Commission (TWC) is soliciting proposals to
provide JTPA Title III services for workers dislocated from trade-
related layoffs and unemployed farm workers in the Hidalgo/Willacy
Local Workforce Development Area (LWDA). This program will have
two separate components, through which contractors will provide (1)
Project Management and Administrative Services and (2) Vocational
Training Services for these targeted populations.

(1) Project Management and Administrative Services shall entail at
the minimum:

Outreach and Orientation Sessions

Eligibility Determination

Vocational Assessment

Job Search Assistance

Intensive Case Management/Vocational Counseling Services

Job Development/Job Placement services

Referral to Training

Management of Participant Supportive Services

Relocation and Out of Area Job Search Assistance

Development of Individual Job Training Plans

(2) Vocational Training Services

Vocational Retraining services shall entail at the minimum:

Basic and Remedial Education

Computer Literacy

Intensive work-based English instruction

Pre-GED/GED Instruction in either English or Spanish

Vocational Skills Training Integrated with Workplace English Train-
ing

Any resulting contract will be awarded through a competitive request
for proposals (RFP) process where more than one offeror may be
considered to provide services in Hidalgo and Willacy counties.
This program is designed to provide project management and
administrative services as well as an integrated vocational training
program to serve a large population of unemployed farm workers
and workers who’ve lost their jobs due to trade-related layoffs.

Offerors may submit proposals for one or both components of the
program listed in this RFP. Further, relative to the Vocational Training
Services component, offerors may submit proposals for one or all of
the training services listed.

B. AUTHORIZATION OF FUNDING

The funds are authorized under Section 302, Job Training Partnership
Act, and are subject to the federal regulations at 20 CFR, Part 631,
Subparts D and E, and all applicable provisions of the TWC Financial
Manual for Grants and Contracts.

C. AVAILABLE FUNDING

The total amount of available funds shall be discussed at the bidders’
conference. The estimated maximum number of participants to be
served through this contract is 1164.

D. ELIGIBLE APPLICANTS

Applicants submitting proposals to provide Title III services must
complete an Application Packet, meet the following criteria and
provide required documentation as requested in the application to
be considered eligible: (1)the offer must have been submitted by the
due date for proposals; (2)the offer must be complete with required
signatures; (3)the offer is for the requested services described in the
instructions; and (4) the offeror must have a thorough knowledge
of the elements required for an adult learner to be successful in
completing vocational training. TWC will exclude from further
consideration for contract award any non-responsive offer or portion
of an offer and will notify the offeror by certified mail of the decision.

E. PROJECT SCHEDULE

Application submission deadline is July 19, 1999. The project is set
to begin on August 1, 1999, and end June 30, 2000.

F. SCORING CRITERIA
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The evaluation criteria for this RFP are individualized for Vocational
Training Services and Project Management and Administrative Ser-
vices.

Weights for scoring Project Management and Administrative Services
are: Appropriateness of vocational and basic skill assessment instru-
ment for target population, 15; Integration of assessment results with
vocational counseling, 10; Demonstrated Performance relative to as-
sessment of groups of workers with similar characteristics to target
group, 5; Comprehensiveness of case management component, 5;
Employer-driven job search/job development component, 15; Integra-
tion of job search/job development component with case management
component, 10; Demonstrated Performance relative to job placement
of groups of workers with similar characteristics to target group, 20;
Experience of principal staff in managing programs of similar nature,
10; and Overall design of Project Management and Administrative
services component, 10.

Weights for Vocational Training services are: Integration of voca-
tional skills training with English that relates to an occupation, 20;
Type of occupational skills training targeted, 10; Measurement of
participant progress in classroom training, 10; Demonstrated success
in placement of participants with characteristics similar to those of
the target groups in unsubsidized employment, 20; Evidence that vo-
cational training is employer driven and in a demand occupation, 20;
Design of basic skills training based on a workplace English or bilin-
gual approach, 10; and Demonstrated experience of key staff, 10.

G. SELECTION, NOTIFICATION AND NEGOTIATION PROCESS

Proposals will be graded by the Texas Workforce Commission. Grad-
ing criteria will be included in the application packet. Negotiations
will take place immediately after selection. A person designated and
authorized by the selected applicant organization to make budget and/
or programmatic decisions must be readily available to respond to re-
quested revisions between July 26 and 30, 1999.

Negotiations will be conducted by TWC as scheduled. A repre-
sentative of a selected offeror must be available to attend contract
negotiations as scheduled by TWC. TWC reserves the right to vary
all provisions of this RFP prior to the execution of a contract and to
execute amendments to contracts when TWC deems such variances
and/or amendments are in the best interest of the State of Texas.

H. PAYMENT

Payment for Project Management and Administrative Services per-
formed shall be billed on a cost reimbursement basis. Payment for
Vocational Training Services performed may be billed on a cost re-
imbursement basis or on a tuition-based, individual referral basis.

I. TWC’S OBLIGATIONS

TWC’s obligations under this RFP are contingent upon the actual
receipt by the Agency of Funds from the US Department of Labor.
If adequate funds are not available to make payment under the terms
of this contract, TWC shall terminate this RFP or resulting contract
and will have no liability for payments for any expenditures related
to this RFP or a resulting contract. Information on the date and
time of the Bidder’s Conference will be available by contacting the
contact person identified herein, and in the Application Packet. For
further information and to order an Application Packet, contact the
TWC primary contact person for this RFP: Allison Thomas, Program
Specialist, Texas Workforce Commission, Room 342-T, 101 East 15th
Street, Austin, Texas 78778-0001, telephone: (512) 936-3555, fax:
(512) 936-3420, email: allison.thomas@twc.state.tx.us.

TRD-9903592
J. Randel (Jerry) Hill

General Counsel
Texas Workforce Commission
Filed: June 16, 1999

♦ ♦ ♦
Request for Proposals Quality Initiatives for Hidalgo/Willacy
Service Delivery Area

A. PROPOSAL DESCRIPTION

The Texas Workforce Commission (Commission) is soliciting pro-
posals to provide Quality Initiative Activities (QIA) in Hidalgo and
Willacy counties. It is the intent of the TWC to contract with an
eligible entity who is focused on improving the quality of child care
services in Hidalgo and Willacy counties through Child Care Training
(CCT) and Early Childhood Development Resources (ECDR).

Child Care Training: The purpose of the Child Care Training
component is to provide high quality training to those people who
work with young children in licensed child care facilities, licensed
group day homes, registered family homes, and self-arranged child
care providers. Objectives include:

Improving the quality of child care offered throughout the workforce
development area (WDA) by providing high quality child care
training opportunities that will increase the skill levels of child care
professionals;

Identifying, collaborating, and coordinating with other community-
based training resources to avoid duplication of training;

Offering training based on the needs of all eligible participants
throughout the WDA;

Offering a variety of training options including different levels of
training throughout the WDA;

Ensuring that all eligible child care staff are informed of training
opportunities;

Ensuring that trainers understand and are experienced and effective
in meeting training needs of adults, and

Evaluating the training offered to improve the effectiveness of training
throughout the WDA.

Early Childhood Development Resources. The purpose of the Early
Childhood Development Resources component is to provide an oppor-
tunity for child care providers to access developmentally appropriate
materials and equipment and to provide technical assistance for the
selection and use of these developmentally appropriate materials and
equipment. Objectives include:

Ensuring that equipment purchased meets the need of the child;

Improving quality of care;

Coordinating resources in order to avoid duplication of the service;
and

Ensuring that all child care providers have access to ECDR resources.

B. AUTHORIZATION TO AWARD CONTRACT

TWC is authorized to award contracts for child care training and
early childhood development resource services under the Labor Code,
Chapter 302, and shall be subject to the provisions of the Human
Resources Code, Chapters 31 and 44, the federal regulations at 45
CFR Parts 98 and 99, and the state rules at 40 TAC Chapter 809, and
the TWC Financial Manual for Grants and Contracts, specifically
Module 2 relating to the Child Care and Development program.
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C. AVAILABLE FUNDING

Total amount of funds available under this RFP is approximately
$107,984. Contracts for services will be effective September 1, 1999
through August 31, 2000. Funding may be requested in any amount
up to the maximum available. TWC contemplates making one or
more awards under this RFP in order to utilize available funds to the
greatest extent. Contracts may be renewed, 12 months at a time, for
up to 36 months after that (September 1, 2000 through August 31,
2003), contingent upon satisfactory performance and Board approval.

D. ELIGIBLE APPLICANTS

To be considered eligible to provide Quality Initiative Activities ser-
vices, applicants submitting proposals must complete an Application
Packet, provide the required documentation as requested in the packet,
and meet the following criteria: (1) the offer must have been sub-
mitted by the due date for proposals; (2) the offer must be complete
with the required signatures; (3) the offer must be for the requested
services described in the instructions; (4) the funding requested is
not more than the maximum amount; (5) the offeror must agree to
provide the services in collaboration with the communities and the
community professionals and/or agencies within the WDA to ensure
child care training needs are met and to ensure non-duplication of
services. TWC will exclude from further consideration for contract
award any non-responsive offer or portion of an offer. TWC will
notify the offeror by certified mail of the decision.

E. PROJECT SCHEDULE

Application submission deadline is July 22, 1999,

Notification of Award begins July 29, 1999,

Contract start date is September 1, 1999, and

Project end date is August 31, 2000.

F. SCORING CRITERIA

The evaluation criteria and relative weight for this RFP are: Quality
of Program Design, 25 points; Demonstrated Effectiveness, 25 points;

Cost, 25 points; Collaboration and Coordination, 15 points; Financial
Integrity/Cash Flow, 10 points, for a maximum of 100 points.

G. SELECTION, NOTIFICATION AND NEGOTIATION PROCESS

The Commission will use competitive negotiation for the procure-
ment. Proposals will be evaluated by TWC and possible outside en-
tities. Evaluation criteria will be described in the RFP packet. TWC
anticipates completing the selection process and notifying applicants
of the application status the week of July 23, 1999. TWC will score
proposals received and determine those within the competitive range.
If one proposal is clearly superior, then the award will be made to
that offeror. If two or more proposals are rated similarly, TWC may
use negotiation to obtain amended proposals upon which to base a
final award.

H. PAYMENT

The basis of payment for this award shall be reimbursement of actual
allowable cost up to budgeted levels and subject to budget limitations.

I. TWC’S CONTACT PERSON

For further information and to order an Application Packet, contact
the primary TWC contact person. The primary contact person
for this RFP is Lucinda Anderson, Program Specialist, Texas
Workforce Commission, Room 342T, 101 East 15th Street, Austin,
TX 78778-0001, (512) 936-3789, fax (512) 936-3420, e-mail address
lucinda.anderson@twc.state.tx.us

TRD-9903567
J. Randel (Jerry) Hill
General Counsel
Texas Workforce Commission
Filed: June 15, 1999

♦ ♦ ♦
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Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials, State (512) 463-6334

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address
(Please fill out information below)

❐ Paper Subscription
❐ One Year $150 ❐ Six Months $100 ❐ First Class Mail $250

❐ Back Issue ($10 per copy)

________ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

PHONE NUMBER _________________________________________________

FAX NUMBER ____________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
_______________________________________
_______________________________________
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